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STATE OF SOUTH CAROLINA. IN THE COURT OF COMMON FLEAS

9 TUDICIAL CIRCUIT
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o )
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) .
__)

MOTION AND ORDER INFORMATION

C ool v{(m Tolbe vt St

Plaintiff, ) FORM AND COVERSHEET
Vs, )
’ ) )
The Heina, bl fes Heten bl Tood] )
, v Defendant, )
Plalntiff’s Attormey!  \?0 Se Defendant’s Attorney!
iy Eijth Moey 24894, BaxNo, 1/ 4 , Bat No,
Address: W1 (I @43t S ¢ aqu 4 4 Address:
334 Fif Auf «,,47:/?& Ao
Phone: /o ytr3.. )44 64 Fax : Phone: _ Pax
{ Bomaili 7 Other; E-majl; Other:

[LIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT)
[IFORM MOTION, NO HEARING REQUESTED (complete SECTIONS X1 and IIT)
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS IT and II1)
' SECTION I: Hearing Information
Nature of Motlon: Y2 DJsm (S5 with Peeludice £OSEM, Do 21Cp/0 24088
Bstimated Time Needed: /i /4 fhpyy  °  Court Reportor Neoded: LAVES/[ TNO
' ® SECTIONIL Motion/Order Type -

mritten motion attached
'[Form Motion/Order

I hereby move for relief or action by the conrt as set forth in the attached proposed order.

- 7 ; /\{ Fa 3 20
éi%aﬁue %f Attorney for | APlaintitf /[ | Defendant Date submitted

SECTION II: Motion Fea
] PAD — AMOUNT: $

1 EXBMPT: |_] Rule to Show Cause in Child or Spousal Suppoxt
(check reason) [_] Domestio Abuse or Abuse and Negleot

[ mdigent Statns  [_] State Agency v, Indigent Party

L 1s exually Violent Pl‘edato’;‘ Act [ ]Post-Conviction Reljef

[_] Motion for Stay in Bankrptoy :

(] Motion for Publication || Motion for Execution (Rule 69, SCRCP)

L] Proposed order submitted at request of the court; or,
reduoed to writing from motion made in open court per judge’s instructions
Naine of Court Reporter: horoushts Tvnprov!dently qraptod

[HOther: Lrovt of Judsa Mo Sears Gorrs vds Stmman) 1 sl pr NG
: JUDGE’S SECTION =~ Y| bew ’ ' e
[[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order, : -
[ ] Other: Date , 20
CLERX’S VERIFICATION
Collected by Date Filed: ,20

[ ] MOTION EEE COLLECTED: $ .
[ ] CONTESTED — AMOUNT DUE: '
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II. The Circuit Court did not err in granting Respondent Keith Tolbert’s Motion
to Dismiss pursuant to Rule12(b)(6), SCRCP, and doctrine of res judicata.

! CR3I% Vo 20 24 Cp 1o 06[4{ —
! In addition to the reasons stated in the preceding section) Appellantd(oes not have anyb

2 ht wn dm owiner a CotCna-tr7 Simitu fo Fend e

interest in the property independent of her relationship with her mother, Respondent Smith.
Appellant is not on the deed ang does not have any ownership interest in the properties at issue.
Smith filed a counterclaim in case no. 2021-CP-10-04058 alleging the same a\‘ rse \p‘ossession

claim asserted by the Appellant. Judgment was entered against Smith on that claim after a hearing

on a motion for summary judgment, and the parties entered a consent order quieting title in the

- names of the Respondents to this appeal. To the extent Appellant’s Complaint is merely an attempt

to avoid the judgment entered against Smith on her adverse possession claim, then the action is

rightfully barred pursuant to the doctrine of res judicata and was properly dismissed as a matter of

law by the Circuit Coun. J e [.;Lutnd'; alt Py 7 Fhan . (l’rc’,/,\__S" ‘. ,L.L.éj;é ;b”L- ;,:'/;"L o AL~
Pendablt s To bengIREV Jution ar, For Justrcel”

“Res judicata bars subsequent ac ons by the same partes ' when the claims arise out of the

- /7

(

same transaction or occurrence that was the subject of a prior action between these parties.” Nelson

v. QHG of South Carolina, Inc., 354 S.C. 290, 304, 580 S.E.2d 171, 178 (Ct. App. 2003). T}le
doctrine of res judicata prevents any party “from raising any issues which were adjudicated in the
former suit and any issues which might have been raised in the former suit.” Hilton Head C\’(J of
South Carolina, Inc. v. Pub. Serv. Comm ’n of South Carolina, 294 S.C. 9, 11,362 S.E.2d 176;?77.
(1987). To dismiss a subsequent action under the doctrine of res Judicata, a “defendant must prove
three elements: (1) identity of the parties; (2) identify of the subject matter; and (3) adjudication
of the issue in the former suit.” Nelson, at 304, 580 S.E.2d at 178.

In this case, while the identity of the parties is not identical, Appellant essentially stands in
the shoes of Smith from the previous action. Her alleged possession of the property is wholly

dependent upon Smith’s ownership interest, which was previously adjudicated to be insufficient
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to establish adverse possession of the properties at issue. Appellant has no independent claim to
an ownership interest in the properties. Therefore, Appellant’s claim for title by adverse
possession fails as a matter of law and is barred pursuant to the doctrine of res judicata.

'*—-‘/" /QIQM 'M"/}Q U(M” /MM? %A‘W‘»L/L( C'ozab:g ANe o Y,&dﬁz?)cé’é\»w&/ f’)"“j’d%
The Initial Brief of Appelfant is instructive on this j 1ssue as 1t7m ﬁams many of the same £

argliari:nts raised by Respondent Smith in case ho. 2021-CP-10-04058. Moreover, Appellant’s
brief references matters and issues that did not arise in Appellant’-case. The references to
“summary judgment” and “ouster”, as well as references to “Judge Mikell Scarborough” and
“Judge Thomas Rode” are clearly references to case no. 2021-CP-10-0405 8, as those issues and
judges were only involved in that case and have nothing to do with Appellant’s Complaint, motion
or this appeal. When reviewing the totality of the filings in this appeal, it is clear that Appellant’s
case is nothing more than an attempt to subvert the judgment entered against Respondent Smith in
case no. 2021-CP-10-04058 and should therefore be barred by the doctrine of res judicata.

As stated in more detail in the preceding section, the Complaint fails to establish the
necessary elements of adverse possession, and even an amended complaint would fail for the
reasons set forth above. Therefore, the Complaint was properly dismissed pursuant to Rule
12(b)(6), SCRCP, and the motion for title by adverse possession was properly barred pursuant to

Rule 12(b)(8) and the doctrine of res judicata.

CONCLUSION

For all the above-stated reasons, this Court should affirm the Circuit Court’s ruling, dismiss
Appellant’s appeal and award costs to the Respondent as allowed by South Carolina Appellate
Court Rule 222. This Court should also affirm the Circuit Court’s ruling for any other grounds

appearing in the Record on Appeal as provided by Rule 220(c), SCACR.
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Type: Order/Summary Judgment

So Ordered
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASENO.: 2021-CP-10-

Keith L. Tolbert

Plaintiff, X M ﬂﬁﬂ\/\ cl

VS. ‘ SUMMONS
(Quiet Title, Partition)
Carolyn Tolbert Smith, Charles Tolbert, Betty
Jean Tolbert Jones, Sara Jo Tolbert Latten,
and Estate of Charla Tolbert McMiillian,

Defendants.

TO:  THE DEFENDANTS NAMED ABOVE:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, & copy
of which is served upon you, and to serve a copy of your written response to the said Complaint
on the subscribers at the law office of Smith | Closser | Wheeler, P.A., 7455 Cross County Road,
Suite 1, Post Office Box 40578, Charleston, South Carolina, 29423-0578, within thirty (30) days
after the date of service hereof, exclusive of the day of service; and if you fail to answer the

Complaint within the time aforesaid, the Plaintiff in this action will apply to the Court for the relief

\»

demanded in the Complaint. SO

SMITH | CLOSSER | WHEELER, P.A,

)
s/William K. Kalivas N
' William K. Kalivas- SC Bar No. 80201
7455 Cross County Road, Ste 1 (29418)
P.O. Box 40578, Charleston SC 29423
843-760-0220; 843- 552-2678 (fax)
wkallvas@scnlaw com
Attorneys for the Plaintiff

September 2, 2021

Charleston, South Carolina
21-280
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STATE OF SOUTH CAROLINA Chess, £z | IN THE COURT OF COMMON PLEAS
Seept 2@, FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON =2 @¢/ CASE NO.: 2021-CP-10-

Keith L. Tolbert
Plaintiff,

VS, COMPLAINT
(Quiet Title, Partition)
Carolyn Tolbert Smith, Charles Tolbert, Betty
Jean Tolbert Jones, Sara Jo Tolbert Latten,
and Estate of Charla Tolbert McMillian,

Defendants.

The Plaintiff, complaining of the Defendants herein, would respectfully allege and show
unto this Honorable Court as follows:

1. All parties identified below hold an interest in two (2) pieces of real property
located at 338 5™ Avenue, M. Pleasant, SC 29464 (“Property 1) and 0 6™ Avenue, Mt. Pleasant,
SC 29464 (“Property 2*), both of which are located in Charleston County, State of South Carolina

2. That the Plaintiff is a citizen and resident of thmé, but has an interest
in above-referenced real property located in the County of Charleston.

3. Upon information and belief, Defendant Carolyn Tolbert Smith (“Carolyn™) is a
citizen and resident of the County of Charleston, State of South Carolina, and resides at 338 5t
Avenue, Mt. Pleasant, SC 29464,

4. Upon information and belief, Defendant Charles Tolbert (“Charles”) is a citizen
and resident of the State of New Jersey, but has an interest in the above-referenced real property
located in Charleston County.

5. Upon information and belief, Defendant Betty Jean Tolbert Jones (“Betty”) is a
citizen and resident of the State of Virginia, but has an interest in the above-referenced real

property located in Charleston County.

71

8507001 dO120c#3SY0 - SV 1d NOWINOD -~ NOLSTTHYHD - Wy 828 20 deg L202 - 43T ATIVOINOHLOF13



6. Upon information and belief, Defendant Sara Jo Tolbert Latten (“Sara”) is a citizen
and resident of the State of California, but has an interest in the above-referenced real property
located in Charleston County.

7. Upon information and belief, Defendant Estate of Charla Tolbert McMillian (the
“Estate”) is open and pending in Charleston County Probate Court, case no.: 2021-ES-10-00675,
and the Estate has an interest in the above-referenced real property located in Charleston County.

8. All parties are joint owners of the real property referenced in Paragraph 1 and
located in the County of Charleston, State of South Carolina.

FOR A FIRST CAUSE OF ACTION
(Quiet Title)

9. Plaintiff realleges the allegations of the preceding paragraphs as if fully set forth
herein.

10. That the real property which is the subject of this action is located in Charleston
County, South Carolina, and is described as follows:

ALL that lot of land with the buildings and improvements thereon in the village or
settlement, formerly the property of Charleston Land Company, all of Scanlonville,
and formerly Remley’s Point, in Christ Church Parish, designated on a Plat of
Survey made by John A. Michel the fourteenth day of February, 1870, as Lot No.
326,

Measuring and Containing One Hundred (100°) feet on the front and back lines and
Two Hundred (200°) feet in depth, be the said dimensions more or less,

Butting and Bounding on the North by Lot No. 317, on the East by Lot No. 327, on
the South by Fifth Avenue, and on the West by Lot 325.

BEING the same interest in the premises conveyed to Fred W. Tolbert and Helen
G. Tolbert by Marvin E. Dennis; by Deed dated June 19, 1970; recorded June 19,
1970 in Book R94 at Page 128 in the RMC Office for Charleston County.

TMS No. 514-11-00-065

Property Address: 338 5" Avenue, Mt. Pleasant, SC 29464 (“Property 17)
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- AND —

All that lot, piece or parcel of land situate, lying and being in Scanlonville, which
is a portion of a tract of land known as Remley’s Point, in what was formerly Christ
Church Parish, Charleston County, South Carolina, now known as Moultrie School
District No. 2, and shown and designated on a plat made by John A. Michel,
Surveyor, February 14, 1870, and revised December 1894 by H.S. Lamble, Civil
Engineer, which plat was recorded in the R.M.C. Office for Charleston County on
November 3, 1899 in Plat Book D, Page 180, as small black numbers lot 327.

BEING the same premises conveyed to Helen G. Tolbert by Deed of Hollis A.
Ayers dated May 24, 1979; recorded May 30, 1979 in Book H119 at Page 107 in
the RMC Office for Charleston County.

TMS No. 514-11-00-064

Property Address: 0 6" Avenue, Mt. Pleasant, SC 29464 (“Property 2”)

I1. The fifty percent (50%) interest of Fred W. Tolbert in Property 1 was conveyed by
deed of distribution, and recorded in the Charleston County RMC Office on May 18, 2011 in Book
0188, at Page 003, as follows:

Helen Alice Grant Tolbert 50%

Blanton William Tolbert 12.5%
Betty Jean Tolbert Jones 12.5%
Sara Jo Tolbert Latten 12.5%
Carolyn Tolbert Smith 12.5%

12, The now seventy-five percent (75%) interest of Helen Alice Grant Tolbert in
Property 1 was then conveyed by deed of distribution, and recorded in the Charleston County RMC

Office on January 25, 2013 in Book 0306, at Page 283, as follows:

Carolyn Tolbert Smith 20%
Blanton William Tolbert 20%
Betty Jean Tolbert Jones 20%
Sara Jo Tolbert Latten 20%
Charles Tolbert 10%
Charla Tolbert McMillian 10%
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13. Thereafter, Blanton William Tolbert conveyed his interest in Property 1 to Plaintiff
by deed of distribution, and recorded in the Charleston County RMC Office on July 25, 2017 in
Book 0654, at Page 353.

14. " On or about November 30, 2020, Charla Tolbert McMillian passed away, leaving
her interest in the Estate.

15, Therefore, the interests in Property 1 are held as follows:

Keith L. Tolbert 21.25%
Carolyn Tolbert Smith 21.25%
Betty Jean Tolbert Jones 21.25%
Sara Jo Tolbert Latten 21.25%
Charles Tolbert 7.5%
Estate of Charla Tolbert McMillian 7.5%

16.  The interest of Helen G. Tolbert in Property 2 was conveyed by deed of distribution,
and recorded in the Charleston County RMC Office on September 28, 2011 in Book 0209, at Page
303, in equal shares to Carolyn Tolbert Smith, Blanton William Tolbert, Betty Jean Tolbert Jones,
Sara Jo Tolbert Latten, Charles Tolbert, and Charla Tolbert McMillian, respectively.

7. Thereafter, Blanton William Tolbert conveyed his interest in Property 2 to Plaintiff
by deed of distribution, and recorded in the Charleston County RMC Office on November 9, 2020
in Book 0933, at Page 418,

18. On or about November 30, 2020, Charla Tolbert McMillian passed away, leaving
her interest in the Estate.

19.  Therefore, the interests in Property 2 are held as follows: /‘f m S8

Keith L. Tolbert 16.66%
Carolyn Tolbert Smith 16.66%
Betty Jean Tolbert Jones 16.66%
Sara Je Tolbert Latten 16.66%
Charles Tolbert 16.66%
Estate of Charla Tolbert McMillian 16.66%

20.  Plaintiff seeks an Order from this Court quieting title to the subject properties in

the names and percentages as set forth above.

FOR A SECOND CAUSE OF ACTION

=i
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(Partition)

21.  Plaintiff realleges the allegations of the preceding paragraphs as if fully set forth
herein.

22, That the Plaintiff is entitled to compel partition of the above-described properties
pursuant to S.C. Code Ann.§15-61-10.

23, That the parties to this action include all persons who presently have a recorded
interest in the properties.

24, That the properties are incapable of being partitioned in kind.

WHEREFORE, the Plaintiff prays that this Court:

1. Quiet title to the subject properties in such percentage of ownership as stated above,
as tenants in common, in fee-simple, free and clear of all claims to the properties, absolutely and
forever; 3 jm i Y
2. Partition the subject properties by private sale, and approving any such sale price

which is at least equal to the appraised value and divide the proceeds of the sale accordingly;

3. Pay any superior encumbrances against these properties from the proceeds of the
responsible party(s).

4, Award the Plaintiff its costs and attorney’s fees associated with this action; and

5. For such other and further relief as the Court may deem fair and equitable.

SMITH | CLOSSER | WHEELER, P.A.

s/William K. Kalivas
William K. Kalivas- SC Bar No. 80201
7455 Cross County Road, Suite 1
P.O. Box 40578
Charleston, SC 29423-0578
(843) 760-0220
(843) 552-2678 facsimile
wkalivas@scnlaw.com
September 2, 2021 Attorneys for the Plaintiff
Charleston, South Carolina

21-280 . .
0y
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Why would I need a quiet title lawsui C’é . . 7
{\g\/ l.rj; D12 MM hmﬁmﬁgo[@ou Fhbr= 65 A ' Dﬂ[m,

& ks “As I wrote in my last post, the main reason clients come to me for a quiet™itle action is ecause

r* !
there is a tax sale in their property's history. But what are some other reasons that agr_oger’ty / }l
~ owner might need a quiet title action in South Carolrna‘7 6/ "\

e —
e =

e

A quiet title lawsuit is a way to settle certai specific, known problems A{lth ownership ri nghts l/

0
T T oW Res T
and/or t1tle defects in a particular piece of land, including: & /l/l
S e )//

l
Ql/b\/{— . '\ N K\
~ o When a person passes away and and the transfer of their ownershrp interest in a prece of land is X ' \
not documented by a deed of dlstnbutro

«(
n. This often happens when a person dies wrthout a Q
—_—
will and their estate is never pr 0cessed through probate court))

d tirough probate court)

1

=

%z
& ' L e . Ex: Grandma Cornelia owned Greenacre. She died without a will and Grandpa Henry ) C / £ %
N a
\4\3 % passed away before her, so ownership of Greenacre automatically passed to her two children, /l/d 7L %AL
\ ]
~ X Lily and Janet. Grandma Cornelia didn't own much, so Lily and Janet never went through the 1? \\j , 83:\:
i}j probate process. Lily and Janet rent the property out for 10 years, then decide that they want i j J § ,3\0\42
Y to sell it. The problem is that th current deed still has Grandma Cornelia's name on it, but > J 3% £
! p ? ) 3 © ) 1\
oo/ B AN .
* N Grandma Cornelia is not around’anymore to sign it over to the buyer. Lily and Janet cannot ~ , % ﬁ V@ "?\\’E
‘ < 2R
S \S’) probate her estate anymore because it has been more than ten years since Grandma Cornelia's > 3\ “ 3 l: %
NN .. . . = R
l} -8 death. To solve the ownership issue so that they can sell Greenacre, they can either bringa X 3 \:2 Y v gﬂ
N SN g
R S“quret title action in equity court or a petition for determination of heirs in the probate court. ‘li\ Y S ad,
£3 o o R RN
I = ‘.‘s\l\? - ) S . e : N\\ e - [ N ?3
l\‘;: g Problems Wltl’l a prevrous de} sincluding ) 1ncorrect or mrssmg legal descrrpt1ons" roper . *® / % E
D ettt bl  Legal descriptions, imprope
\}: _Sr\gr_la’ttires typos (also known as "scrivener's err ors") or if {prewous deed/was not 1 recorded /l/ﬂ %50’ Fy
) at all or was recorded out of order. /\/ﬂ_f"j O “l .7 3

nh o
EL\

z

Cond &

n/ A /“/",/\\\ { /e 7 )¢ VA
« To clarify a landowner's4ights to s € an access I ad or easﬂément over another s land. /l/ /] ZL re )K

B

¢ In these types of cases, if the relevant landowners are on good terms, it may be easier to

{ s

ask them to sign an easement agreement rather than go through a quiet title action.

A-

ot per?aining
o To clarify boundaries where lot lines are unclear or drsputed / /)

/ ”\
o To settle old mortgages or liens where no satisfaction has been filed. Normally you would

e e—— — e

request a satisfaction, lost mortgage s: satrsfactron or release of lien from the lien holder first. If
the lien holder will not giy give you a satlsfactron or relea release then you could file a quiet title

action and ask the court to declare that the liens are no lon

Sty psaa P
A 9 fC)C‘C/ #0 Counle

2

ge%a problem. Reasons for this
Sl el e e R s er Y Y
w may include that the statute of limitations has passed, the person who mortgaged the property

T TN e

believes that they pa1d it off b bﬁojatrsfactron was ever field, or a munrcrpal tax lien may

e o

-

have been wrped out when the property was sold by the county for unpard county taxes ~
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The purpose of a quiet tltle action is to fix a problem with title to land so that the owner can

IS

convey marketable t1tle,t§myer Why does that matter? Most title insurance compames will
‘ot issue title insurai ¢ for the i issues listed above, and most banks will not issue loans on
propertiesthat can't geét title insurance. For ﬂers this typically means that if your property has a
title issue and you have not cured it with a éluie title action, then your pool of mm
m%—sh buyers only: //ci r FPro ,#4%’:4, 70 éfﬁfcpjc’fVL(/ wfhor,
05 e t anptod hracinse
If you are interested in selling or purchasing land in South Carolina that has one of the title sent Sed

problems listed above, feel free to ¢all McConoughey Law Firm for a consultation at (864) 256- 3”‘“’“‘“&/“’"”’\6
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Fender v. Heirs of Smashum
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THE STATE OF SOUTH CAROLINA
THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Sherwood N. Fender, Respondent,
V.

Heirs at Law of Roger Smashum, John Smashum and Arthur Smashum, if living or such
heirs of them as may be living, Carolee H. Goodwine, Mae Olive Henderson, Audrey Polite
Sawyer, Diana Cornish, Heirs of John Frasier, if living or such heirs of them as may be
living, Bernadette Anderson, Eloise Gadson and all other persons unknown, having or
claiming any right, title or estate or interest in or lien upon the real property described in
the complaint herein, being designated collectively as John Doe and Sarah Roe, including
all minors, persons in the armed forces, insane persons and all other persons under any
other disability who might have or claim to have any right, title or interest in or lien upon
the real property described in the complaint herein,  Defendants,

Of whom Henrietta Jones, Sarah Shepard and Lucy Smith, as heirs at law of John
Smashum, and Queen Smashum, as grantee of Adam Smashum, heir at law of John
Smashum, are ~ Appellants.

Appeal From Beaufort County

Perry M. Buckner, Circuit Court Judge

Opinion No. 3639
Heard March 11, 2003 — Filed May 5, 2003

REVERSED and REMANDED



Derek C. Gilbert, of Beaufort, for Appellants.
Alysoun Meree Eversole, of Beaufort, for Respondent. (

CURETON, J: Henrietta Jones, Sarah Shepard and Lucy Smith, as heirs of John L
Smashum, and Queen Smashum, as grantee of Adam Smashum, heir of John Smashum
(collectively “Heirs”), appeal the circuit court=s grant of summary judgment to Sherwood
N. Fender in this quiet title action. We reverse and remand.

FACTS // / ﬂ /

The parties each claim title to a parcel of unimproved land. Each can trace their titles
through a series of intestate and deed conveyances to two “Head of F amily Land
Certificates” granted by the United States District Tax Commission to Roger Smashum >
around 1867. Roger Smashum’s interest eventually passed through intestacy to his son
John Smashum and eventually to two of his grandsons, Arthur Smashum and Thomas
Smashum.

Fender claims title through a November 1988 deed derived from a succession of
conveyances from Arthur Smashum. In 1966, Arthur Smashum conveyed his interest in
the property to Betty M. Sloan by quit-claim deed. Sloan conveyed the property back to
Arthur in 1969 by quit-claim deed. In 1983, Arthur conveyed the property to himself and E
Charlie Mae Brantley as joint tenants with the right of survivorship. Arthur died in 1984
and in 1988 Charlie Mae conveyed the property to W. Thomas Parker and Fender by
warranty deed. [1]

Henrietta Jones, Sarah Shepard and Lucy Smith, claim a tenancy-in-common with Fender
as heirs of Thomas Smashum. Queen Smashum claims a onegeighth tepancy in common 4
interest with Fender through a 1999 quit-claim dee({}from Adam Smasé%um, an heir of
Thomas Smashum.

In December 1999, Fender initiated the present action seeking to quiet title to the
property. He asserted the absence of estate or administrative proceedings related to the _
estates of Roger Smashum, John Smashum, and Arthur Smashum left a cloud over his
title. In his complaint, Fender alleges the interest of a business associate and his was
adverse to all others. His complaint states:

That possession of the property which is the subject of this cause of action has been in 6

actual, open, notorious and exclusive possession of [Fender and a business associa:te]
A 4 A buirer—accomplish  Hustife
' 6
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under claim of title and that there has been such continued occupation and possession of
the premises for over ten (10) years.

Queen Smas,k‘.;um ansyered on behalf of herself and the heirs of Thomas Smashum in May
2000, and counterclallmed to quiet title to the property in the name of the Heirs. The Heirs
claimed Queen Smashum, Henrietta Jones, Sarah Shepard, and Lucy Smith each owned an

, ~
undél‘ided one®ighth intétest in the property. JooTr
N A W

In June 2001, Fender made a motion for summary judgment. The circuit court conducted
a hearing on Fender’s motion the following month. In its order issued in August 2000, the

{ € /+cuy Foourt granted summary judgment to Fender. This appeal follows.
A R S

STANDARD OF REVIEW J
o o 7 , ,&( \ A\ \1/ QJ Afn &s
g &/? ; nﬁ%/ummary judgment is appropriate when there is no genuine issi\ie a&s to any material fact !
A O W -

40 Gt ;w»é‘ and the moving party is entitled to judgment as a matter of law. Fleming v. Rose, 350 S.C. 2,

v o s 0 488,493, 567 S.E.2d 857, 860 (2002). When determining whether any/tmm&‘ct %
"‘)}Jexis s, tlie evidence-and all inferendes, which/can reasonably/be drawn from it mustbe by

Viewedin @MB&MIG@E@HME& Faile v. S.C. Dep’t of Juvenile 8

Justice, 350 8.C. 315, 324, 566 S.E.2d 536, 540 (2002). IftFiableissies exist; Thosessues /
@M@sﬁﬁﬁﬁedﬁm. Young v. S.C. Dep'’t of Corrections, 333 S.C. 714, 718, 511 7 7

S.E.2d 413, 415 (Ct. App. 1999). Even where no dispute as to evidentiary facts existd, but &
-only asto thi€ conclusions of inferencas to be drawirfrom them¢summary {adgmentshould 1

A5t be gra‘rﬁga.k\gHall v. Fedor, 349 S.C. 169, 173-74, 561 S.E.2d 654, 656 (Ct. App. 2002). /®
AMoredver; summary judgment i-4 drastic remedy that shonld be‘cautiously invoked fo ¥ W

énsure m‘on i)s\’fnﬁaﬁe?/fyﬁgﬂfh MIﬁéﬁmamues. Lanham v. ;3
\" . - / "
Blue Crogs & ﬁlue Shielgi of S.C., 349 5.C. 356, 363, 563 S.E.2d 331, 334 (2002). 1%

LAW/ANALYSIS

The Heirs argue the circuit court erred in finding Fender acquired title to the subject 1

property through adverse possession. We agree. N

As an initial matter, the Heirs assert the circé’it couft errgzl in failing to find that they are !
=y co-tenants in the subject property with Fender. The Heirs cite 86 C.J.S. Tenancy In 2,
AN 'C"gr/n“mon § 8 (1997) for the proposition that upon the intestate death of John Smashum 3
gmm”fﬂb 3,;‘7 “8hd his wife, his two surviving children, Arthur Smashum and Thomas Smashum owned 7
st the property as tenants in common. They further argue that any grantees of Arthur &
il necessarily owned a proportional interest in the property as tenants in common with them#

; s ) Vs
J’Mf 553_ o as heirs of Thomas Smashum. While acknowledging that Arthur and Thomas were 2

”/’";{FA:VW”“’ 3 q/\?%
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_cduired by user'...

cotenants, Fender asserts the cotenancy came to an end when Arthur conveyed the
property to a stranger, reacquired title to the property, and thereafter conveyed the
property by warranty deed to himself and Charlie Mae Brantley. [2] He further refers to
the deposition testimony of Queen Smashum that prior to the death of Arthur Smashum in
1985, she obtained permission from him for her and her husband Adam to plant a garden
on the property.

As stated in the case of Andrews v. McDade, 201 S.C. 24, 28-29, 21 S.E.2d 202, 204 (1942):

As to real property, the general rule is that where the state has passed a perfect legal title,
the doctrine of abandonment is not applicable thereto, and that the title vested in the
grantee cannot be affected or transferred by his act in departing from the land and leaving

it unoccupied, or otherwise ceasing to exercise dominion overit....

At common law, while an incorporeal hereditament may be lost by abandonment, the
principle is firmly established that perfect legal title to a corporeal hereditament cannot be
abandoned, or lost by abandonment, operating alone, and dissociated from other acts or
circumstances; and so it is frequently said that so far as land is concerned, there can be an
abandonment only in a case where the title is imperfect, or less than absolute. The doctrine
of abandonment has, therefore, no application to a fee simple; buj-iiichoate rm

equitable rights ifi land may be abandoned, afid so may mere possessory rights;and rights

Alggough e’chnicjal}ar fgs@le ﬁ%@%@ndgﬁ ] 1s£1’5et his

onuse and failuré to alsse\@gﬁc(o’dall:1 property ma rconstit MF@T nt :
circumstande iff a determinatior; of whethernothér'has heldthe propérty advetsely to thy 7
title holder}AmMargumngg@,imvméH fhe Heirs, but

: L e . ) 3 Lo
rather claims his predecessors in title ousted the Heirs. Thus, he reasons he is not a , ‘f’fﬂ;
cotenant with the Heirs and thus need only prove adverse possession for ten years prioy to v P
the date of the commencement of this action. We first examine whether Fender= k!

predecessors in title ousted the Heirs.

#Quster” is the actung out (@ng\exduded a‘ﬁm of 51;37

real property, - Grant v. Grant, 288 S:C. 86, 340 S.E.2d 791 (Ct. App. 1986). . . . Actual
ouster of a tenant in common by a cotenant in possession occur ?I?ﬁe\possession is?

MMMME\@ of/exglusive rightm nd 4

denial f the rightMer tenants to participate.in-the profits. Woods v. Bivens, 292

S.C. 76, 354 S.E.2d 90 87); Brevard v. Fortune, 221 S.C. 117, 69 S.E.2d 355 (1952). The
“acts Yelied upon £o establish an‘oust m@?)f an unequivotal naturd;and'so ¢ distinctly

Y 45
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hostile to the rights of the other cotenants that the intention to d/issei;e is clear and
unmistakable. Felder, 278 S.C. at 330, 295 S.E.2d at 642. Only in rare, extreme cases will
the ouster by one cotenant of other cotenants be implied from exclusive possession and
dealings with the property, such as collection of rents and improvement of the property.
Id., 278 S.C. at 331, 295 S.E.2d at 642.

Freeman v. Freeman, 323 S.C. 95, 99-100, 473 S.E.2d 467, 470 (Ct. App. 1996). “Ouster is
presumed from possession only if it is continued for a period of twenty years. @ﬁé %ﬁ
/years’ aﬁvers?a?@m{f@ﬂtenan?aﬁnst anot er@eﬁ@ﬁedﬁﬂy@ﬁr a/?uél l
(/ouster of of whicltthe lattér has notice<or should have ifi the exercisa of a reasona{Jle ‘
dﬁ%\nce and vigila Vl%\ﬂanc ” Watson v. Little, 224 S.C. 359, 364, 79 S.E.2d 384, 387 (1953).

We concliide the conveyance from Arthur to Betty Sloan by quit-claim deed in 1966; the
reconveyance by Sloan to Arthur in 1969; the conveyance to himself and Charlie Mae
Brantley as joint tenants in 1983, and the conveyance by Brantley [3] to Fender and W.
Thomas Parker by a purported warranty deed in 1988, together with the fact Queen
Smashum obtained Arthur’s permission to plant a garden on the property are insufficient
by themselves to establish that the Heirs were ousted. “In the absence of authorization or
ratification, any attempted conveyance of the common property by one cotenant is not !

binding upon his cotenants, and operates to pass title to nothing more than the seller’s own

interest.” 20 Am. Jur. 2d Cotenancy and Joint Ownership § 106 (1995). We recognize that
these conveyances are some evidence of ouster and should not be ignored [4] for

possession under such deeds and the assertion of exclusive and unequivocal ownership in

time could ripen into title by adverse possession. Nevertheless, Arthur did not enter into

possession under such a deed. Moreover, his transfer to Betty Sloan in 1966 and her
reconveyance to him in 1969 were by quit-claim deeds which gives rise to the inference

Arthur realized he may have had less than a good legal title. [5] Inaddition, we find that

Fender did not present evidence regarding the character of Arthur=s possession or that

Arthur took actions to exclude the Heirs from the property or asserted exclusive ownership
vef the land. Likewise, there is no evidence of the character of Charlie Mae=s possession

of the property.

We conclude, therefore, that a question of fact exists whether Fender established the Heirs
were ousted of their interest in the property by Arthur or Charlie Mae. We further
conclude that under the posture of the record in this case, Fender and the Heirs are co-
tenants in the property. Therefore, Fender must show that his actions toward the property
amounted to an ouster of the Heirs before he can establish title by adverse possession.

> T



There are well-established principles applicable to cotenancy, which control the
controversy . ... A cotenant has the right, in common with his cotenants, to the possession
of the property owned in common, so ordinarily the possession by one cotenant is the
possession of all. The latter ceases when the exclusive possession of a cotenant becomes
adverse to the right of possession by the other cotenant or cotenants; but the hostile

 character of the possession must be such as to amount to an ouster of the other cotenant or
cotenants and must be clearly and unmistakably established by the evidence. While the
possessor need not give express notice of the hostility of his possession to the other or
others, the nature of it must be brought home, as it has been said, to the other owner or
owners.

} f\fatson, 224 S.C. at 365, 79 S.E.2d at 387. One claiming title to land by adverse possession
yg as the burden of proving adverse possession b@r@ convinding evidénce. Luskv.
L8 ﬁCaﬂaham, 287 S.C. 459, 460, 339 S.E.2d 156, 157 (Ct. App. 1983?. Zﬁﬂww %fw

_ ),
_ The circuit court makes no reference to ouster in its order, but analyzes Fender’s claim of
title based solely on an adverse possession analysis. In fact, as we understand Fender’s
claim, he does not claim title to the property pursuant to ouster of the heirs, but rather
based solely on adverse possession. Inasmuch as ouster is a prerequisite to a cotenant
o/ claiming title by adverse possession, we will analyze Fender’s evidence to determine
g ~“whether a question of fact exists as to whether Fender met this prerequisite.

‘The circuit court found the ten-year statutory period began with the November 14, 1988
deed to Fender and Parker, and ended in November 1998. In finding adverse possession,
the court relied on: 1) the receipt by Fender of a warranty deed dated November 14, 1988;
2) the paying of property taxes for the statutory period of ten years; 3) the assertion of title
by the giving and receiving of fractional interests through successive conveyances by
warranty deeds during the statutory period; and 4) the erection of no trespassing signs on
the property during the statutory period.  The trial court also presumed Adam and Queen
Smashum’s previous use of the property was merely permissive, based on Queen’s
statement that Arthur gave her “the privilege” to plant a garden on the property before his
1984 death. While Fender’s affidavit states he and his co-owner “exercised ownership
rights ...by tending and maintaining the property,” the affidavit does not indicate how, nor
does the circuit court place any significance to this statement.

0 » We find the actions cited by the circuit court do not as a matter of law establish ouster and -t ©° € o
fo e " consequently do not show Fender obtained title to the property by adverse possession, /24 deq
Fender=s proof is not clear and unequivocal that he exercised “hostile, open, actual,

notorious and exclusive” possession of the tract throughout the ten-year period. The fact

7 i
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that Fender placed “No Trespassing” signs on the property, without more, cannot be shown
to be adverse to the rights of the other co-tenants. Especially in the light of the deposition
testimony of Queen Smashum that she visited the property in recent years and did not see
the “No Trespassing” signs allegedly posted by Fender. See Felder v. Fleming, 278 S.C.
327, 330, 295 S.E.2d 640, 642 (1982) and Horne v. Cox, 237 S.C. 41, 44-45, 115 S.E.2d 513,
515 (1960) (Possession of one tenant in common is the possession of all and, for one tenant
to establish title against a cotenant by adverse possession, he must overcome the strong
presumption that he holds possession in recognition of the cotenancy.) In addition, the
fact that Fender paid the taxes does not constitute ouster. See Watson, 224 S.C. at 368, 79
S.E.2d at 387 (payment of taxes by a cotenant ordinarily entitles him onlyto a
proportionate contribution from the other cotenants). The circuit court erred in finding
that Fender established title by adverse possession to the subject property.

For the forgoing reasons, the circuit court=s summary judgment order is reversed and the
case remanded to the circuit court for proceedings consistent with this decision.

/e
| @éc AND QMRED (6.

STILWELL and ] IZIOWARD JJ, concm}\c

[1] In February 1990, Parker and Fender conveyed their interests to F ender, Parker-
Matthews Investors, Inc., and Mary Hudson Feltner. Feltner conveyed her interest to
Fender in 1993.

[2] Fender cites 20 Am. Jur. 2d Cotenancy and Joint Ownership, Section 31 for the
proposition that “a tenancy in common will come to an end upon forfeiture or
abandonment of the common property, upon its conveyance, voluntary or otherwise, to a
stranger, or upon the definite ouster by the cotenant of his fellows.”

[3] Arthur died in 1985.

[4] These conveyances arguably constitute color of title under our adverse possession
statutes. Woods v. Bivens, 292 S.C. 76, 78-79, 354 S.E.2d 909, 911 (1987).

[5] According to Fender, he had actual notice of these deeds.

[6] Because we reverse on this issue, we do not address Smashum’s other issues on appeal.

Some case metadata and case summaries were written with the help of AT, which can produce
inaccuracies. You should read the full case before relying on it for legal research purposes.
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STATE OF SOUTH CAROLINA , IN THE COURT OF COMMON PLEAS
- FOR THE NINTH JUDICIAL CIRCUIT
CQUNTY OF CHARLESTON CASE NO.: 2021-CP-10-04058 /
"N yﬂ
Keith L. Tolbert ', \(OM wam;%4°“
~ &(,/s
- Plaintiff, C*QQ SBk P ﬁ
<L UTKD Mwém
4 ORDER GRANTING
Carolyn Tolbert Smith, Charles Tolbert, Betty ' SUMMARY JUDGMENT
Jean Tolbert Jones, Sara Jo Tolbert Latten, } J
and Estate.of Charla Tolbert McMillian, ' \7% pee Veclent /
ond ' (,,:»/m« Mb{, ,,,,,,,,,,,,,
Defendants. ﬂu& 7 ( VW

This matter came before me on Defendant Charles Tolbert’s Motion for Summary
0\”'\*‘ W\~f H’U g
Judgment as to Defemiérgt Carolyn Tolbert Srmth’s counterclaim for adverse possession.

Defendant f“har‘es Tolbert’s motion was filed on behulf of Mr Tolbert indi Jldaaﬂy and also
e

Personal Representative of the Estate of Chatla Tolbert Mchlhan #wmﬁéhf H@&A“ & [Z q s

- gva1d NOWNOD - NOLSTTIVHO - Nd 85+ 80 AON 2202 - 3114 ATIVOINOELOTTT

A hearing on the motion was held before me on September 21, 2052 Bla—m%ff Keith Eo mﬁ/e)
DB,C%AW

Tolbert was present with his attorney, William K. Kalivas. D@eﬂéﬁﬁf Carolyn Tolbert Smith was
A A A A 7

present with her attorney, Malena A. Dinwoodie. Defendant Charles Tolbert, both individually

A i L + Keth Tolbectat Said Hearn Oblidesoked

and as Personal Representatwe of the Estate of Charla Tolbert McMillian, was present with his %«3
Tulsp Searchyoral
attorney, Ashley G. Andrews. Defendant Betty Jean Tolbert Jones was present but was not od

(o wit Eelth andChake COM»UEL
represented by counsel. Defendant Sara Jo Tolbert was not present, howeve1 she was represented L<M
= gty Konh+Charde

by her Guardian ad Litem and attorney, Taylor Silver, who was present. M;@M
' bo ¥t Erg

The within action involves two adjacent parcels of real property located in Charleston - - /

85000 l-dO 120eH#3SYO

. Coun‘ty, South Carolina, The first parcel, referred to as Property 1 in the Complaint is 'cornmonly

known as 338 5 Avenue Mt. Pleasant, South Carolina. Thesecond parcel, referred to as Propeﬁy .

Ui e oy Sesshocosafs Sutehan, Sealbrymy Hossa

%%7%5%% ’iif? ke, Dbfenchaere Kot Chods. - 1D

0 80 T beritf o "
QJZ 3%&%@6&1%%@% poors colidd qua@ page Lof$ 2dAnl 1y a §r0SS /59ﬁ7lob§7[rw7‘7m
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STATE OF SOUTH CAROLINA ¥ IN THE PROBATE COURT © ¥o 3%
)

COUNTY OF CHARLESTON ) DEED OF DISTRIBUTION
IN THE MATTER OF: ; NO('?:a\‘NPl{;%eAndTgnl;yE)ED
BLANTON WILLIAM TOLBERT j '
(Decedent) s ). CASE NUMBER: 2017-E8-10-01149

The undersigned states as follows:

s | R <=

Decedent died oni6/22/2015; and probate of the Estate is being administered in the Probate Court for BERKELEY

COUNTY, South Carolina, in File #2015-E8-08-907-2; with an ancillary administration in CHARLESTON COUNTY
Probate Court in File # 2017-ES-10-01149,

| was appointed Personal Representative (s) on June 20 2017,

B X .J—y \ ) 7

Decedent owned real property described as follows: " foaine oo .5 Z’ % G g5 %
CI/C\;\"DL% o /& 81 G S bt fa e st S,

Tax Map Number: 514-11-00-065 N ’

' "IVAA?«YvM;VV\,m O S NLN. é;a/—ﬁmwﬂg Joo3 o }O/\ﬂ/ufrof%&
Street/Property Address: 338 5TH AVENUE, MT. F‘LEASAN(T, SC 20464 2o 24

Legal Description: DECEDENT'S 208 INTEREST IN ALL THAT LOT OF LAND WITH THE BUILDINGS AND
IMPROVEMENTS THEREON IN THE\VILLAGE OR SETTLEMENT, FORMERLY THE PROPERTY OF CHARLESTON
LAND COMPANY, ALL OF SCANLONVILLE, AND FORMERLY REMLEY'S POINT; IN CHRIST CHURCH PARISH,
DESIGNATED ON A PLAT OF SURVER MADE BY JOHN A, MICHAEL THE FOURTEENTH DAY OF FEBRUARY,
1870, AS LOT NO. 326,

MEASURING AND CONTAINING ONE HUNDRED (100") FEET ON THE FRON AND BACK LINES AND TWO
HUNDRED (200 FEET IN DEPTH, BE THE SAID DIMENSIONS MORE OR LESS,

BUTTING AND BOUNDING ON THE NORTH BY LOT NO. 317, ON THE EAST BY LOT NO 327, ON THE SOUTH BY
FIFTH AVENUE, AND ON THE WEST BWLOT 325.

BEING THE SAME INTEREST IN THE PREMISES CONVEYED TO BLANTON WILLIAM TOLBERT BY DEED OF
@TRIBUT!ON DATED JANUARY 17, 2013 IN THE RMC FOR CHARLESTON COUNTY AT BOOK 0306 PAGE 283,

Disece pan \ o el o b
S Q013 [<aithts ijfvﬁ} WRW (@&
v | o
ée/r,yé 20 1] —IMine
"

e wohere is Charton T Feodunca) X
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VPrANDARD OR REVIEW <,

Under Rule 12(b)(6) of the South Carolina Rules of Civil Procedure a defendant may move
to dismiss a complaint based on a failure to state facts sufficient to constitute a cause of
action. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 87442006). The decision to gr;mt
a Rule 12(b)(6) motion to dismiss must be based solely uf the allegations set forth in the

\ls, 626 S.E.2d 334, 335 (2006).

complaint. Id.; Clearwater Trust v. Bunting, 367 S.C. 34

In deciding whether the circuit court propetly grarted the motion to dismiss, the appellate

court must consider whether the compl?tf viewed \in the light most favorable to the plaintiff,

states any valid claim for relief. Spence’ af 116/ 628 S.E.2d at 874 (2006). A motion to dismiss
under Rule 12(b)(6) should not be granted if facts alleged and inferences reasonably deducible
therefrom entitle the plaintiff to relief under any theory. Id.; Overcash v. S.C. Elec. & Gas Co.,
364 S.C. 569, 572, 614 S.E.2d 619, 620 (2005). Furthermore, the complaint should not be
dismissed merely because the court doubts the plaintiff will prevailQNi»n the action. Spence, at 116-

17,628 S.E.2d at 874.
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under claim of title and that there has been such continued occupation and possession of
the premises for oyer ten (10) years.

J

/AN vl
X/
Queen Smashum ans;zered on behalf of herself and the heirs of Thomas Smashum in May H
2000, and countercleumed to quiet title'to the property in the name of the Heirs/ The Helrs / V
\\(L &almed Queen Smashum, Henrietta Jones, Sarah Shepard and Lucy Smith each owned )

( undivided one-eighth interest in the property\ }k/J W //O n ()) l/\./\// //JZ
N '\ R )\

In June 2001, Fender made a motion for summary judgment. The circuit court conducted

a hearing on Fender’s motion the following month. Inits order issued in August 2000, the
court grante\ii summ%ry judginent to Fender. This appeal follows.

STANDARD OF REVIEW
/ \
/ %\ Summary judgment is appropriate when there is no genuine issue as to any material fact '
" and the moving party is entitled to judgment as a matter of law. Fleming v. Rose, 350 S.C. ?

N b ' 488,493,567 S.E.2d 857, 860 (2002). When determining whether any triable issue of fact >
,/'\}\‘ﬁj]}: xi/ exists, the evidence and all inferences, which can reasonably be drawn from it, must be ;

. 5 ::\l\\’ viewed in the light most favorable to the nonmoving party. Faile v. S.C. Dep’t of Juvenile &
\,bf‘\\ rg\*%ﬁ Justice, 350 S.C. 315, 324, 566 S.E.2d 536, 540 (2002). Iftriable issues exist, those issues *
\9))/ ¢ \;,"“ ,&/ must be submitted to the jury. Youngv. S.C. Dep'’t of Corrections, 333 S.C. 714, 718, 511 7
X (,}?V @ S.E.2d 413, 415 (Ct. App. 1999). Even where no dispute as to evidentiary facts exists, but ¢

a ] Q}J N

XY \\Qf \\r\ only as to the conclusions or inferences to be drawn from them, summary judgment should " y
;Xy ' ’S Y not be granted. Hall v. Fedor, 349 S.C. 169, 173-74, 561 S.E.2d 654, 656 (Ct. App. 2002). #7

C\\W >(Moreover summary judgment is a drastic remedy that should be cau‘nously invoked tq X1\

ﬁﬂ\ \ e}lsure Ko persof is improperly deprlved of a trial of dlsputed factual | 1ssues Lanham Vi

.5,\“\ \\ / Blue Cros's & Blue Shield of S.C., 349 S.C. 356, 363, 563 S.E.2d 331, 334 (2002)

\] A\r ’~’
ey

N ,V\&
U "\ LAW/ANALYSIS

AX 4\{ The Heirs argue the circuit court erred in finding Fender acquired title to the subject
)

X\\'\‘\ \X ¥ property through adverse possession. We agree.

AN

W As an initial matter, the Heirs assert the circuit court erred in failing to find that they are
co-tenants in the subject property with Fender. The Heirs cite 86 C.J.S. Tenancy In
Common § 8 (1997) for the proposition that upon the intestate death of John Smashum
and his wife, his two surviving children, Arthur Smashum and Thomas Smashum owned
the property as tenants in common. They further argue that any grantees of Arthur
necessarily owned a proportional interest in the property as tenants in common with them
as heirs of Thomas Smashum. While acknowledging that Arthur and Thomas were

3
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under claim of title and that there has been such continued occupation and possession of
the premises for over ten (10) years.

Queen Smashum answered on behalf of herself and the heirs of Thomas Smashum in May
2000, and counterclaimed to quiet title to the property in the name of the Heirs}.fhe Heirs
claimed Queen Smashum, Henrietta Jones, Sarah Shepard, and Lucy Smiti?,' owned an
A
/

undivided one-eighth interest in the property.

0~
In June 2001, Fender made a motion for summary judgment The ci c}u{t court conducted
a hearing on Fender’s motion the following month. In is order i 122 in August 2000, the

court granted summary judgment to Fender. This appeal f?g}WS

""““*‘—"-—-. e enet

(J Uz/\,/c/ /,)r(j Ve )
Summary judgment is approprlate WE /fglere is no w@ gsj t'o any ﬁaterlal fact5

and the moving party is entitled to judgment as a matter of flaw. Fleming v. Rose, 350 S.C.
488, 493, 567 S.E.2d 857, 860 (2002). When determining whether any triable issue of fact
exists, the evidence and all inferences, which can reasonably be drawn from it, must be
viewed in the light most favorable to the nonmoving party. Faile v. S.C. Dep’t of Juvenile
Justice, 350 8.C. 315, 324, 566 S.E.2d 536, 540 (2002). Iftriable issues exist, those issues
must be submitted to the jury. Youngv. S.C. Dep’t of Corrections, 333 S.C. 714, 718, 511
S.E.2d 413, 415 (Ct. App. 1999). Even where no dispute as to evidentiary facts exists, but
only as to the conclusions or inferences to be drawn from them, summary judgment should
not be granted. Hall v. Fedor, 349 S.C. 169, 173-74, 561 S.E.2d 654, 656 (¢ (Ct App. 2002).

STA/I/\T»“]»)’ZI;];/(‘);REVIEW\ f) ><\ \f(@ @é/ L\\ 50\«31 / 0(&(; oY CO(W

f #Moreover, summary judgment is ﬁas—t—l\m?nedy that shouldbe c cautiously ly invoked to
¢ ensure no person is improperly deprived of a trial of disputed factual issues. Lanham v.

Blue Cross & Blue Shield of S.C., 349 S.C. 356, 363, 563 S.E.2d 331, 334 (2002).
LAW/ANALYSIS

¢
The He1r§ argue the circuit court’érred in ﬁndmg Fender acquired title’ to the subject
property through adverse possession. 'We agree.

As an initial matter, the Heirs assert the circuit court erred in failing to find that they are
co-tenants in the subject property with Fender. The Heirs cite 86 C.J.S. Tenancy In
Common § 8 (1997) for the proposition that upon the intestate death of John Smashum
and his wife, his two surviving children, Arthur Smashum and Thomas Smashum owned
the property as tenants in common. They further argue that any grantees of Arthur
necessarily owned a proportional interest in the property as tenants in common with them
as heirs of Thomas Smashum. While acknowledging that Arthur and Thomas were
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Attorneys at Law

225 Seven Farms Drive! Ste 203" 9 0 )
Post Office Box 50610

Summerville, South Carolina 29485

Office - 843-607-0254

William K Kalivas Cell — 843-906-3243

will@smithlawcarolinas.com / www.smithlawcarolinas.com
s A& ™
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January 29, 2026

QJVIA EMAIL ONLY:
The Honorable Jenny Abbott Kitchings <
 Clerk of Court :
N South Carolina Court of Appeals
1220 Senate Street
Columbia, SC 29201
ctappfilings@sccourts.org

Re:  Ave Smith, Appellant v. Heirs of Helen Tolbert, et al, Respondents
Case No.: 20257008%3, L rechin QASENa 1025= 000 33

Dear Ms. Kitchings: S 9/5{{*/:@

ot

¥ ’Enclosed for filing, pléase find .achﬁBf Respondent Keith Tolbert%s Motion for Extension, Y

Upitial Briefof Respondent and%iiggga{fif%l of Ma‘jer, along with W{; Service for\each filing.
By¢ this letter, a copy of € ea entioned filings has been provided.to the pro

se parties at the addresses on file with the Court of Appeals. \\ (Wbl o M&A

Please don’t hesitate to contact me if you have any questions:

Sincerely,
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William K. Kalivas

cc:  Ashley G. Andrews, Esquﬁéf |
Alwyn T. Silver, Esquire v~
Carolyn Tolbert Smith

\ Betty Jean Tolbert Jones:”
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-  plelirlong Pyt Afle prig afl, : : Toind
Na's A p ,M(M Trimatnoilof He P HERTS 1 iy S ot havertidn Copy of
J/“Appellant'has either failed to properly order a copy of the hearing transcript, or a copy has

/& 2-failed to be produced. Regardless, -R@ndent%@&eﬁ%iﬁﬁ@@cts is

J Li80 Yp Aold s e, Werdn o bc 25t paoesl boy-ipo thonst
K ” ecessary) for a proper understanding of the appeal: However, no reference can be made to the
Y record on appeal because there is no transeript andmm-aj:ezgiﬁ]on appeal has not yet been filed

7 Ty =y ) o dGFantds  pa on k. goesr
5" by the Appellant. 7he 7 rinpgid i fulln] e decaipl

| Appellant is the daughter of Respondent Carolyn Tolbert Smith (“Smith”). Smith is a

4 Defendant in a separate lawsuit, case no. 2021-CP-10-04058, that was filed by Respondent on

’ - ' @N} 2‘ T[M! ’/’ZV‘S, Lacw St ko onddiin Frive /(j 43 ‘710‘757/”
jjﬂf ptember”9, 20211 That Complaint contained causes of action for Quiet Title and Partition, yuryer—

: oNE-fante] Prtegrod... Jne
W P} related to the same two(2),parcels of property as the Complaint filed by Appellant over three E)/?)

5 years later. Smith answered the complaint and asserted a counterclaim for Adverse Possession.
Only ) & omspirator Bt Phuse thbngs /e ?
@/ 1? Smith, through he attorney, and the other parties, which included all Respondents hereto, filed a - G hene
; . WKOWA bvmgble L dr 5
\ 7} consent order on August 15, 2022 quieting title to the properties at issue. A heating was then held
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9 filed'a Motion for Summary Judgment on the issue, and argument on the motion yas heard at the 7o/4¢#s

onds Ehe S . Sosin LY Geme ndyC
/P start of the hearing on September 21,2022. M%(‘/’“’“”LW T US £ iy Cert by}
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— s e i
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% Smith on the Adverse Possession claim on November 8,2022. That casetemains pendi lonitn,
. tn o0 iy ETTONCS- NS by you Re )
g subject of no less than eighteen (18) filings by Smith, including at least one (1) appeal to this Court, Groper-

A6
Q v :
2/ 8 all of which center on thm_ing%n the Adverse Possession Claim. Appellant’s cgse, including CRX"‘&O
&Qg -7 M&o/

¢ the documents and Initial Brief filed in this appeal, are restatements of the same facts and issues

< \ o .
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IL, The Circuit Court did not err in granting Respondent Keith Tolbert’s Motion
to Dismiss pursuant to Rule12(b)(6), SCRCP, and doctrine of res judicata.

W“Mw he { Grandehtd K Veestes .t
In addr ion t dges not have any
AN Fo men

o the reasons stated in the precedmg sectlon,
Corne.

W‘EZ Aesbncregs Y% ""7""’!«454
Mg%julnterest in the property/lnxdepe dent of her rel tlonshlp with her mother, Respondent Smith. Mtﬂd@

Chatd W&% i 7’4 /), %A’A{‘/ < @dm"az) “Q&'VC"
Love MAppellant is not/ on tche deed and does not have any ownership interest in the properties at issue. %"’9

Moty
@WWV’L Smith f%éa counterclan‘tr; case no. 2021-CP-10-04058 alleging the same adverse possession

Sox DI a sl hax p Pt tpa Mewsr. eoas bt s thoms; doflong achaluded tegudyg Sinp-
claim asserted by the Appellant. Judgment was entered against Smith od that claim after a hearing Jresied,

AN wawwr‘/
on a motion for summary judgment, and the parties entered a consent order quletlng title in the

Y3 A
mesf’olfdth%espo?rgenﬁfo thrgihpzezéﬁ To %“egé%ent Appellant’s Complaint is rnerefy ancaétte p OM Sl

MW&/&M/)';

to avoid the Judgment entered ﬁlnst Smith on her adverse possession claim, then the action fs < 72T
Gﬁ e f 4o Q{W‘“’(T—g"\’d <y Lw{,) Sy
rightfully barred pursuant to the doctrine of res judicata and was properly dismissed as a matter of
A ﬂh{' ’Zfb +eigve fhae propa 7 faér’z: o
law by thé Circuit Court, & 27225 57 WMwMy J NI~ C opf Arrid anrvan e
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“Res Judicata bars subsequent actions by the same parties when the claims arise out of the~

T rels Vi

2 VAR R
same transaction or occurrence that was the subJ ect\off a prlor action between these partres ” Nelson
Pt~ dan ity Fp~fbionf
v. OHG of Sout}ﬁCarolma Inc., 354 S.C. 290, 304%750 S.E.2d 171, 178 (Ct. App. 2003). The
éz] Lo il S dlslire Shot-pan bnd-4he, cmwf,w
doctrine of res judicdta preve s any party “from raising any iséues which were adjudicated in the
@ Wedl, & aredd mfrvfu@,d,w,” Tt Sl Aach %‘WM LG
> former suit andan ny issyes w Ach might have been ralsed m the former suit.” Hzlton Head Cewr. Of
// Che C 4o~9// 2 Cw’fwr‘f‘ oo 22 ""Z“;*{Q’g
South Carolzna Inc V. Pub Serv. Comm n ofSouth Carolzna 29& C 9, 11 362" S E. 2d 176 177 St
(1987). To dismiss a subsequent action under the doctrlne of res Judrcata a “defendant mﬁst prove o
Z’ yoracl, Admid’ yara méf en @ s gl Feogint
three eleme (1) rdentrty of the parties; (2) lde fy of the subject matter; and (3) adjudication ¢ oea.
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of the issue in the former suit.”” Nelson, at 304, 580 S.E.2d at 178. /
2, W P
J—f/ﬁ/O’VMV%‘ /@%’Z}W 57‘»@\4@71‘0 WM ér‘crcu*m
In this case, while the identity of the partie is not 1dentlcal Appellant essentially stands in MML%
X the shoes of Smith from the previous action. Her alleged possession of the property is wholly 1/7” %
ol 19y k) o prov S Den sy Mg ran (@2

dependent upon Smith’s ovynershrp interest, Which was prevrously adjudicated t3 be 1nsufﬁclent
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e STATEMENT OF ISSUES ON APPEAL
e AL A ) ) )
— L The Circuit Court did not err in denying Appellant’s Motion for Title by Adverse

Possession because Plaintiff failed to establish the necessary elements.

1L The Circuit Court did not err in granting Respondent Keith Tolbert’s Motion to
Dismiss pursuant to Rule12(b)(6), SCRCP, and doctrine of res judicata.
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