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THE STATE, . e o ReSpondent
\WRIT oF CERT\cRAR)

The A’de\awv)r Weveoy Fled s qFPeul
PorSua,w+ to Kole 243AY of Y Dot (ewvobine
_A’Ppe\\w\—{ Coucts  Ruled (SCACRY an e Co\\ow‘ms
%Couno\sl Pracedoral H\%“’OV\:’{
 The )ﬂpp\l(,owv* 15 Presently Confined in
the Sootn Cavolin DQ'RA(*M{VL“’ of Correchian S

Porsuant Yo ovderd of Commttment of due Dor-
Chester Coonty Clerk of Coor k. The ‘A‘PPQ\\Q,\A‘\‘
WS True ol wmdncted ot e /\)o\vxuo@) 20\ e
of dhe Desrchesteyr Cm“.\,\) Grond Sovy Cor
Criminal  %esucd Coonduch whn o wanev Sewsnd
Deyree (20676518 1T3B). Applicant wod vepres
Senked Yy Mcw(j LcMmﬂ’j( Eoquire,On March

8,000 e Appdlant  appeared  Wefore
(@Y




The Honovable Diane 5. Gaodstein (Where hie
Pled gu'.H\) Yo Aswmalt and Bocjn‘caj of o H‘iﬁ\m
and Asabravd-ed Rodore and wabd bentenced fo Fen
Jears ‘lmpnébonmeW‘h

| A "‘}mz\\) Rotice of ﬂpp«»( wes £lld, _Bg
Wridten order GA\ed SQV\LQL‘,%“.TM q??&al wWad
diomisved. The RemiHitor wed ot on Aust 13,201

APPCHOWA Cl\{’,d N q\bp\lu;\‘tcvx for ’PoS\'—
Convickean elief on Augest 10, Lot Clase 0. 2011
(P-18-1565).The State made if5 Refurn on Decomber
2(, 20U, B -CVLAMLIMH hearing e Convened on
May N4, i\l ot Wheeh Appeltant woen pncs:.vvl-
and Tepresoked by QuinSel.ITn o Writen odder
dated Jowe Y, 2012, cnd € ed June ¥, 20 12, The
Honorable DeAndrea 6. Bd’ljmmfn 8‘55‘”1155“( “I/‘?Q
aPP\Lcwhon VI AN Pmouc\((&e

The HAppelant Cled o chonAargj ¥o+-
Convichan Relie€ @P?\l(fvx’lw\ on A‘{)o&"‘ 24 i Jot2
base en Mewly Discoverd Fuidoce. The Respondet
MaJe o F\-d'uvn and Mofron -“0 D.‘SW‘;’D cn p&em'mr
U 1011. Porsoand 4o this request; ¥he Court 1550
o Condikional Ocdur 0f Digmissal, Signed April, 25
23 and Fled on May 7, 2013 Pm\)iblbm\(g
d—t\f\gj\f\-ﬁa end d:’;nfu%;r\<$ 'M\Is M‘l’ioh,w\/\l((_ c\)i\m\@
Hre !4?9(\\%{' Foenty du.g& Gom P dat< OF
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Su\n& of eajc) Ofder v wWaeh +o
Show  why e dismissal  Should 70t hecome
final,
| i% Tinal Order of Diomissal web Si(yxcc(
\09 the  Honorable ngar w. P€KSon on 6e‘:-]'(w1bcr
;Q‘-I,QOB, Witon e PR ORder of Dismissal, the
.ReSfonc[uvI— Shoted the Appliant made no reSpenSe
fo +re Conditronal Order of Diomissl. ﬂppc//cm%
Suved o Copy of WS O\O)d_'\'iovx Yo RtSPone'eM‘b
:.Propc»f;ed Cinal Oder of Dismissed on 41\2, Honorab le
Eaor W, Vickson, M8, Ureegl Grahum (Dorones tex
County Clerik 0f Coovt) and M5, Megan B Horvigen
(Assishant Ablomey Cenered ) on Septemboer 13, 1013,
 Witwn ﬂ’\Dpe.\\o\vv\"‘a Obbt&:m,m ﬂppE”m\d‘
Mot Shown Prak e b nesponded Fimely Yo the
Courd's Condihional Ocdar 0 Dismissal. The Honorable
EA%M W, DickSo denied and dismisged Mppc“av&%
Selondary ’\?o‘a*-ConuIc-\:QV\ velie q?p\ic(p\—\‘c)\f\ on
6&?*6\%\0&( 7}(/ 7063 The Honoralble Ea’%our W,
:,D?CK(DOV\ <vvecl i WS ale&'\szov\ to dismiss an
dne Co“bwlvus %movxé%",

ARGUMENT
| Appellant s response to dhe Homorable Judye
_Eclgow Ww. Dickson's Order WeS baved on He nef-
Leckvaness 0F Ws former ’pve-+r:a,l Coon &\ of
Whieh C;\;\u\ Yo owide \’ow) by ’Fvev;‘a\o\r\s 6f
€3 |




Role 5 of the Satn Corcline Rules of
Criminal Prackice, Whan Appdlant’s Pre friel
Counsel fouled o \vww.,sir:cbo&t oy and all
Ma{"‘(oV\ ru\:so.vo\mcs W N‘f?or%s ot pv\%‘%:u&\ < kon~-
orions oavd 6F Shenbific dest o DNA oorainment
£rom V\FPLHML{"‘J bOclxj. '
This UhSouob\/\}v information 15 in m&mls
('Q 50‘0)&*— Mafter Sovisdichion womidwn Srewrs (am
AFTER- DISGVERED EVIDENCE and indicaled Hhat fhe
Coort letked 60‘:)JQC4-MQ:H<,V Jorisdickion to ottept
Appcllant's Pl duc Lo o Vicedion of Appelant s
FOUV J A and four Y eentin AYVW\JWMVH' K{%\f\}s
along with He Gnotitohonal projra)rcons N
Krbicle 1,83, Sechion 94 and 10,al%0 e Condhitu-
.hbml Pv‘o\;'.cj.ows “o Pue PROC,EbS o Lﬂlk)}
DNURERSONABLE  SEARCH and SEIZORE and
Ey Tost FActs LAW,

Appellant Contends +rat wwmile he wes
In Carceveded ab Der chester  Comty Debenton
Conter 0€ 4t Geomye, Sooth Comlina, an 0€¢T tex
\“%C\\\\’ o\o\-o\‘\\r\e& Ywe V’(ppc\\qy\.\"“; DVA \D'nW00¥a
Coord ovder duving e ladbe months of 20069

This MISCorviahe .OF \%c\,\ op‘\hovi"xj ocuered
\Oe.fm W ‘APP&“O&V\A"D (5\:1\\*»} P\-ew h&o«\rtwg. '
Sub)cd” Mu“—cr Buv:béccﬁ‘to\r\ a‘)p\i«ob Jro ‘H\l‘a qppm[
doe 4o e Gut Wud e occovremce of $nis
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\/ioloutiol/\ W65 Clurimj $he l."fe’ac&.‘or\

OF Appcllants Criminal Cabe(No.200d-85-18-1773),
DRAVER FEaR REVLEF

| WWEREFORE, e Appellant respectilily cequest
+hat Inrs Court csmnﬁ“ Nim rehiel Gom $he Honorohle
ésvd%& EA{/)M Ww. Dicksons dismissal of ﬂppel\awt'b
Post - Convichion velief aPp\}CM‘Hoh on The %roumf-‘»
ot dne Appellent 5 & prigonce 1 CoSte dy
nder Sentence 0f o Courd establioned by Act
OF Congress and 76 Claiming +he right for Wew
Feiel vpev +he avoond Pt WS Suntence wed
IMposed in Viglotton of he Constitotion and Laws
6F the Oniked Shde8 and ratthe Coork Was
Witk out B\WQSATCJ’EOV\ Yo impose suth SJM}MCQ.,
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STATE OF SOuTH CAROLINA
COuNTY OF DORCHESTER

IN THE COUuRT oF CoMMON PLEAS
FoR THE FIRsT Jupicihl ClRCuT

Abduilar M. Holmes > Case No.A014-CP-123-2026
v. Applicant, >

State of Sow&h Carolina APPLACANT'S ORIECTION To RESPONDENTS
espondent  YAMENDED FINAL ORDER oF Distueshl.

This matter comes before the Court pursuant fo an
application for post-Conviction relief filed Auqust 24th)2012.
Respondent made i+s Return and Motion te Dismiss on December Uth,
2012, requesting thet the Application be summarcily dismissed.
Pursuant to this request, and oftec feviewing the plead}ngs in
this mater and all of the records attached thereto, this Court
issued a Conditional Ordec of Dismissal, Signed Apcil 28th, 2013
and filed on May I7th| 2013, provisionally denying and dismissing
this action, while aiving the Applicant twenty days from the .
date of secvice of said ordec in which +o show why +he dismissal
should not become $inal. The Court issued a Vinal Ocder of
D;Sm)SS&\\ S}%nc:d Se?‘%ember DJH'h) 2013 and @‘.\ed Oc+ober \“H’b)
2013. Aftec additional revicw, the Couct omended i+s Final Otder ot
Dismigzsal to include the vafious fesponses filed bg APP\ich*h

~ Withio he Respondents Amended Final Ocder ok Dism\osscx\\
it is ackoowledged that Appl?cmﬂ’ did file o respense o the
Oonditional Ocder of Dismissal. First, P\PP\\Ccm"r submitted a
Memorandum of Law, filed Novembec sty 2014, where he set -
forth reasons tohy he believed his aPpliCa‘{';'on should not be
summaf]\3 dismissed. Appl?can*]’ alleges his plea Counsel, Ma(\j P.
LeMatty ) was deficient for not c\wcx\\eng'\ng the Collection of his
DNA prier to his quilty plea.. The Respand ent finds AP licant’s
Claim  Withaut merit as he failed to provide any Sufmc?cn’*’
reasoning as te why Hhis alleqation Could net have beeon _(‘03\9:3

in his previous aPPl;‘cm‘ion.
(i)




ARG MENT

Applicant Herebg objects fo the ReS\)onden‘f‘s ‘?ind’mgs due
to the fact that Aﬂ)lfccm'f' has very much Cleacly stated within
his Memorandum of Law, that his ®loim stems from NEWLY
PISCOVERED EVIDENCE of which Applicant feceived from the
South Catolipa Law Enforcement Division on October 3lst, 2011.
Tlh:‘s p NEwLY DISCOVERED EVIDENCE was recejved
AFTER™ Applicant’s initial evidentiacy heading which was feccived
en Moy A4thy 2ei2. This is exactly five (8) months later. Therc-Forc,
AE\D\\C&M‘ Yas provided sufficient feasoning as to wh3 the facts
of this alleqation could nNot have been faised in his previous
application. (For fucther proot of receipt of previously mentioned
evidence , sce date of receipt on exhibit = A).

Second, Applicant submitted a Leagl Beiet in Support o
his Second Application foc Post- Conviction Relief Regarding
NEWLY DISCOVERED EVIDENCE, filed on March 19th, 2013, where he
aqain set forth reasons why he believed Wis QPP\'.co:Hon should
not be SL(mmari\S dismissed. Applicant alleges that Counsel c‘mpmperlj
told him npot to worty about the DRA Collection and 6s a fesult
his gu‘.\’rg plea. was not knowingly or in+e|\igcn+l\5 mode. The
Respondent Finds Applicant’s allegations about NEWLY DISCOVERED
EVIDENCE are withaut ment, as he has failed $o present an%
evidence that shows he did not koow obout the DNA sample an
the effects it would have on his Casee.

ARGUMENT

Applicont heceboy contends the Respondent?s findings tdtf.e
to Respondent’s misunderstanding. The Applicant is pot claiming
+thot he did not have knowledqe about the DNA sample. How
Could he’) The PN A Sam?\c wos taken 'F&‘om \'\'.5 bodg. The

: ems from the fact +hot he did not have

App\fcan‘l*‘s cloym st
knowledge about the effects of the improper DNA proceduse
s plea counse |

becouse +he il mannered advice +hat Applicant’ :

qove him in regacds Yo the improper DNA request being

on non-issues This advice was aot within the range of
(2) -




Competenc€ demanded of a'\‘fornegs in Criminal caseso.
NOTICE

1f Applicants plea counsel would have conducted on
inves tigation of +his matter, counsel would have found thot
the State of South Carolina by way of and threugh the Dorchester
County Detention Center and St. George Police Department
‘violated Applicant's Constitutional protections in ARTICLE | Section
3,3, and 10 to the South Carclina State Constitution, along with
Applicant's Fourth, Fifth, and Fourteenth Amendments, and provisiens
o Due Process of Lowj) lnreesonable Seasch and Seizure and EX
Post Facto Pf‘c%eded under the US. Constitution.

Because of Applicant's plea Counsels lack of investigation
of the improperly obtained DNA sample, Counsel foiled to follow
the steps to protect the apph'mn‘l"s rights nor made an attempt
te rec+;-?3 the wrong thet has been made regqacding AP?\icqn*Ps
Fights. Othecwise, Applicant's Counsel weuld not have told Applicant
that the impreper DNA recbues+ was a Nan=issue . As stated within
Applicant™s Legal Bried in Support of His Second Application for
Post - Conviction Reliet, Agplicont's counsel also failed +o ensure
that the proceedings served the function of adjudicating quilt or
innocence, while '?a;h'ng to protect the rights ot the APPIIcan*’l-.
Because Applicant's plea counsel did not adeguately advise
Applicant of possible defenses in regards fo the impro ecly obtained
DNA( sample Applicant lacked kncw\edgc obeut the dfeﬁs of +he
improperlj obtYained DNA sampie-

As stated within Applicant's Memorandum of Low, Applicants
Counse! should have acted compently Yo Sq?eguard the information
‘ re\o&ins to representation of Applicant oaqainst inadvertant or
unau-)'bcr]led collecticn of APP\;CC\“‘PS DNA.

NoTIcE

I+ wos Counsel's duty to Prcvfdc Applican+ with an
infermal understanding of Applicant’s leqal rights and
obligaticns and explain theic practical implications « It was
also Counsel's duty To challenge the rectitude of official action
and to uphold leqal process and seck imprevement of the law,

(3)




Gccess o the leqal system, the administration of justice, and
Q,L‘““v‘i"j o? SEOVICe fendeted bvj the légo{\ Prc?—essi'om _ -

Cleacly, this did not occur) otherwise Applicant's plee Counse|
wounid not heve teld Applicant that the impropec DNA fequest was
a Nen-issSueg-

Within, "r.‘n'é_ Respendent's Amended Final Order F Dismissal,
+b¢’-RésPc,hd¢h;¥ claims +het an AFEidonit presented by App)i—can+
‘do€s net preseat any evidence that his DNA wag foken '-';\\'egcx’\\%.
ARGUMENT | ‘

7 .App!ican'?' hereby re-submits o 5&:‘H’c3r' frem  Applitant's plea
Counsel; Macy P LeMatty of the 6ffice of the Public Defender
First Judicial Citcuit dected Févbmm»j VTHh | 20l ot which clearl
discleses  te 'AP?HCQW}‘ that the “soliciter agfees +hat - +he DNA .
f&(&uf»:&'?" was nNet proper. ($ce exhibit-R). .

The Re;pcnd&n"}‘ alse -indicates That f\w\'(’can*}s_ plea Ccubst\
stated in o Afidauvit dhet the DNA hed ne ctfect on \”b case,

| | ARGUMENT ‘

The improper DNA reguest indicates that the Court lacked”
subject~ matter jurisdiction te accept Applicant's quiity plea
due Jo o viclaticn of Applicant’s Fourth, Fifthjand Feurteenth
Amendmentsy Séuth Careline State Constituticnal Pro#@_c:f’f-‘cﬂs 0 |
ARTICLE 1 Sechien 339 and 10 aleng with The provisiens o DUE
Process ot Law) Unreasenable Search and Seizure and Ex Post
Facto Profcc"rcd under the U.S. C‘,onsw‘i"mﬁona:'fhc-se '\ii’c'%ctHc‘ﬂ-S
cwec.‘fcd Agpii(;am“-ﬂ case bgcause 1t made‘ A/—\Pp\'x_éﬂﬂ‘“" Q. prisener
in custedy under Sentence f a chi;r‘!”‘ess}a\j\‘i_sh,ed_.b}j- At ot
Conaress while his septence was impesed in yielation of +he -
Oonstitution and laws cf the United Stafes. = . - -
_ ACCO'T‘A;‘Y‘% +e. Reﬁppﬂdenff‘s Amended Final seder of Dismissal
the Respondent claims that App\icod*"ﬁ plea Ceunsel 'S"'q{éé
withio an oS58 davit that she knew +se DNA sample had been
toKen, ) . e




: ARGUMENT

Upon Feviewing the Afidavit of Applicant's plea
CounSgl, I\P_Pl:'co.n+ hes Come o find That his plea coungei heg
ac“'f?;,xd“«j ‘stated thet she Thed no ‘<'now|cdcj¢. et "rh}s\-\,_ f@%erring '
to the impreper DNA reguest. (See exhibit—Cy page 1“)' fine 4).

RAQSP‘Cﬂ(_{-‘(i'ﬁ '.r \'\ O..5 ('{‘SQ C'a\;mt?cl '}'})Q"' A PPg ;c(\n+‘s’ P'!('-'C\
Coupse| has ’STow‘—:d +hat ﬁ‘r)nc‘, DNA evidence Loas Never: LiSt_d
(NS A ‘f, ok \ N }’) } C“ - . h\¢ i .
. C\-%ams‘f . PP 1Can'T Srncc é [7 e %Q,H-Lj,
. 7 ARGUMENT v
The Respendents claim regarding this issue 1S wrengs
App\}mm'"n' pled C_g,u‘i"\'*\'g, Magehn R+hy 2011 A?p‘:}cc\nPs P‘;ea-
Counsel Terwarded Applicant o letter dated }‘e‘nfu(_\(% VTrh,
Acil, ﬂoﬁ"rﬂsiﬂg AFPNCC&\'\“‘ +hat +he 3Beliciter :i'n;pcrme_c:{ P}e'c{
.CC)LtﬁSQ ‘H’\O?‘f' +the Samp\e wel net tested onag D'cﬁ’. %Q:n% ‘o

be used in anyuwey in Applicant’s case.
NeTIC & »

The Selicitor's Statement was disclesed (KPFF@Y\';m(\'_)'G)‘\5~.
ene (1) menth hefere Ppplicant™ %u3ﬂ+\5‘p\,ec‘\- Ther@#br’d,‘?‘rhe
Respondent's claim regarding +his issue 15 wrenge
(see exhibit = B).

MEMORAND U M
The I\_pphcgn%"‘s claims ace based oo the fact that goce
his piea Coumsel became awate oF +he jmpreper DN fe%ues+
Ceunsel was :5;\;09’0_5@& fo invesﬁga‘i—c whether eor mC the
persen  that obtained the I\pp“Cc\nPS DNA (oas quﬂmriied
to take o DNA sampie Fram Applicont's bodg befere Pe’rsugid_{"ns
/\Pp?fcc{nf’ to plea gui‘i'!'g. ‘

Applicant’s plea counsel was Suppesed te inves tigate whe thee

on crder wes issued purSuzm‘%‘ o Statute ge\:er'mng séarch warrants
-Fc,r'Prepef‘hﬁ connected twith Commissicn ot crime that L\Hgms the.
govermment fo precure evidence Trem o persen’s bod-:s petore
Per:scmcﬁﬂs }\PPHCan%- ‘e Piec\ csu'i\hj..

Applicant's plea coungel was suppesed to investigate
the pessible ConstiTutional Vielations upder the State and’

(5)




Federal Pr-;rk'ed-cd under the U.5- Constitution befere adyising

/i(pp.\%’caﬁ' to plea guilty-

) CCNCLUS\eN
Based ap the abave menticned ¥fects and submited
exhibits; it i5 clearly shown that Applicent's plea counsels

advice abeut the improper DND request not being an i‘s.'s-u(i‘was"
'di.‘ﬂvoncs%&j and mislecxc‘a‘ng. iatormation . Mae, Counsel’s advice
abeut the imprepecr DNA reguest net beipg an [ssue 'Qeo‘ds
shews ap Q‘HC:‘OP*I‘ to miﬁfead' ﬁpp\icom:i' into - belicviog $het Fhere
were N issues of Due Process and Constitutional viclaticos
that couid bhave been pre:%f;’n"‘red to the Court's attention priet
to App’{cgnf‘s quiity pleas f plec counse]l had ad eguately
advised Applicant of the possible vielatiens and defenses,
Appl:‘cc\n“f would pot have plcd auilty but ‘jnstead weald have
insisted en -going to trial. g

(&)




STATE oF SOUTH CAROLINA

IN THE Coury oF

CoOuNTY oF DORCHESTER CoMMmon PLEAS

Abduliah HolmcS...APPL‘?CANT MEMoR)«MDoM OF Law

Vs.

)
APPLICANT Hepesy Submity a Meémorandam cg?‘

in Suppor + of his asquments within hig post Con\? a%
. | 2.\ -

relief application. Apph’mn‘f‘ s 'M‘cg»‘ns that hs préc tafal &

Counse| Mg, Mauj P. Le Ma*H'ej of +the First Judicial

Circu'd-\ Office 0'¥ the Publle Oe?endcr located at 10T w.

bth  North Street, SummeryiVe ) S.€. 294383 presented

an issue of jneffective assistance of Counsel by

:'nf"cnfiona.llcj {:ai“ng to invcs+}3o.fc and dlsclose o

Viclation +o the applicant's Constitutional Amend men+

R.;%hfs of which reqards o imprerr DNA Sample +hat

was obtained from App!fean+ on December Yth) dooq.

Applicant claims +hat this counsel did not

mdecﬁ.mfcl%
bdvise applicant of possible defenses

) otherwise applicant .
would not haye pled %u“.‘\‘hs but would haye insisted
on aoing +o trial. T, Suppert this claim the applicant
hereby submits newly d

iSCovered eyidence ot which
A?phcp.ni- has received §rom the South Cacol

ina, Low

Pasc lof 5

Ty
o~ o et 00 S e g 1
s ——— e sy sy ~




En?Forcemcnf Divisi;n on October 3} sty 20t Thig naghj

discovered evidence shows that App“cani’\s Counse | failed
to inwsh'yﬁc the prosecution's reason for not o.“ow;n'ﬁ
Applicant's counsel or Applicant +o inspect and Copg any
and all d:‘sCovcrlj Materiol. Applicant's Counsel faited to
}nvc5+:'3o.+c whether such materials Came finte eplstence

or became avallable O.‘chr the z"n.'qu c!:scloSur,gS and

whether the proseCu+u'on Qms In possession ot the

newly discoveced eyidence of which |5 the results
and reports of the p\mss'ncol efaminations and scientific.
tests of the vicHm and applicant .rc%o.cdlng case
2009-63-13 17 73.
Ln this Cose, the applicant was arrested and
C‘mr%cd on September 29 +h, 2009 and was sentenced
on Macch 3 th) 201, The results of the teports of 4he
phsskm\ eXaminatiang and Scientific tests oF the
vichim and the applicant were documen ted b‘j SLED
on Auqust 17+h, 2010. Thcrcgorc\, applicant's Counse
/Ms. Macy P. Le M&H\Q had o.??rox;ma.‘\*ehj 3% manths
be‘ix;)’c'cn the dates of Qu%usf 17th} 2010 and Macch
81’!—,,4'#0 conduct o Subs tantial inVcsh'ga,Hon A°¢ the
results and reposts of the Physical examinations
and scientiic test of +he vietim and the applican+
Page Aof 5
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: ;bef'ore adv:‘sfn% the applicant to Plcad Sua'lf‘solnSIchA
Ms. Le Maﬂ‘lj chose to aduise the opplicant that +h,'s -
.;lelcm'en'/‘ was a “nop-/ssue™. This advice was not
lwithla the ronge of Competence demanded of aH—erncgs
’;'n-cr}minaf Cases duc to the fact +hat ag of October
318%) 201 the applicant has came to £ind that the
[Physical examinations and scien tifle test of the
‘v:'ch'm n c:a;se[.:loo‘i-GS-lg'I773\ preduced c%'cu\Pc\forS
results that Could have and 3t+/ll could exenecate
the aPPchnf‘ of his criminal chac%e.

If Ms. Marts P. LeMa.:Huj would have conducted
an Investisation of +his matter and obtalned the results
and reports So that +he applicant could have ;'nspecfcd
these documents with his counge [, the applicant ewoyld
not have pled 3u:'/'f3,bm‘ /nstead gone to frial. Also,
Ms. Le Maﬂg‘s lack of invcsh'gai'fon of the :'mpropcrls
obtained December Yth, 2009 ONA Sample of the
opplicant shows a vielation of the QPF’:'cqnf‘S Oue
(Process’ Righ'f.s because Ms. LcMa'HS falled to Follow the
Steps to pretect the applicant's rights nor made an
attempt to rech‘?ﬂ the wreng that has been made
‘|regatding the applican+s rights. Otherwise, Ms. Le /Ua#j
would not have toid the app'//'ca.nf' that the l’mpropcr
DNA fezucS‘f' wesS a nonelssue. :

_There?orc) the applicant’s claim of lesa\ 'Ma\-Prqcf:(C.
does have merit due to the fact that once Ms_ Ve Mo.‘H’tj

rmdv:'scd the o.PP“am'f' that the DNA : fequest
was improper; Counse! should have Conducted a substantial

;nvcs'h‘go.fo'on of the matter a.lon%- with o disé\osurt to the
Pausc 3ofs




|
|

{

J(‘_ourf of the ac+7n3 Solicitor’s fole in this case of Lhich
j‘did not comply with the standards of Justice when the
Pd'fns solicitor falled +o no'H'th the aPP’:‘Can*‘S Counse|
about +he ob‘l’ao'm'ns of +he applicant’s ONA and also ot
the m/ssing documents which (s of concern of the dPP/:?an‘f:s
DNA. '

Counsel representation was an act of official
MI'SCOﬂdu¢+ due to Counsel‘s Corrqp+ M Vl'ola‘Hons o'g-
assiqned duties by malteasance Coupled with wantan miscon-
duct which /s an act of fallure to act when thete /s a Jui},
to do So, in reckless disreqard of applicant's riqhts.

The apphco-n'l"s claim of fraud does have mecit due +o
the fact of counsel's Statement of the improper DNA fequest
not bc:‘mj an jssue C\Co.r\x:' Shgus an a+‘l’c|-np+ to- Mis|ead 7
aPF’fco.n‘{' ‘nte bcb'ew'ns that there wera no /SSues o"P

Due Process and Canstrtutional Viclatlens that could have
been presented fo the court's attention.

Ms. Le Maty should have acted compentently to
Sc\{e%uar'd the nformation reiouh'ng to representation ot
het client aqaingt inadvertant or unauthorized collection
of the applicant's DNA. Instead, counsel failed +o disclose
to the coust of the intrusive actions that violated the
applt‘canf‘s Fourth Amendment R:Sh‘i’.

Ms. LeMQ'H’% alse Vn'olo."’ed Rule Yo7 of the S.C.
Rules of Court, titled A Lawyer's Rcsponsibilih‘es“ of
which states that as advisor, Counsel must provide a
lclient with.an n‘n'?ormo.‘ unJchﬁ\nJ;nS of the client's
Page U of §
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i!cgo.l rights and oblo’%aﬁons and explaing their prachea |
r'mP!.‘cqf:‘ons.If IS Counse|'s duty when pecessacy | to
challenge the rectitude of official action. I+ is also
Counsel’s duty to uphold leaal process and seek
improvement of the law | access +o the legal system | the

administratico of justice, and the q»uo.\n% of seruice

rendeced by the legal peetd profession.

Clearly, this did net occury othetwise Ms. Mary P

: LcMauH':S would nat have_ fold the O.Ppla‘ca.n‘{' that the

1 l, \
improper DN A rezues+ Was a Non-issue,

The applicant’s claim of o vislatlon of Subjed' Motter
Jutisdiction does have mert due +o the fact that the

applicant is the Subject, the impropec DNA teguest is the
mattet) and the custedian of Applicalt's DNA did not have
jurisdiction to obtain +he applicants DNA. -

Oct. 3 \) A012 ﬂbJa”ah Helmes ’#"3‘!5!05
43 49 Boldmine Huy.
Ketshaw y S.C. 22067
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SOUTH CAROLINA LAW ENFORCEMENT DIVISION
NIKKI R. HALEY MA-RK A. KEEL
Governor Chief
October 25, 2012
Abdullah Holmes # 345105 y
Kershaw CI -3
4848 Goldmin Hwy. o S0
Kershaw, SC 29067 - 3
. ) i
2 N
RE: Freedom of Information Act Request o
! =

Dear Mr, Holmes:
Per your payment received October 24, 2012, please find enclosed the information

available to you under the Freedom of Information Act.

: Sincerely,

Thomas Berry

Freedom of Information rdinator

P.O. Box 21398 / Columbia, South Carolina 29221-1398 / (803) 737-9000 / Fax (803) 896-7588




STATE OF SOUTH CAROLINA LN THE CouRT OF (OMMON PLEAS b

COuNTY OF DORCMESTER CASE No. 2002~CP-ig-2024

ABDULLAH HolL mes : ;APPLICANT'S LEGAL BRIEF N SUPPORT

APPLICANT OF HIS SECOND APPLICATION FOR POST

vs. )CONVIcTtoN RELIEF REGARDERS WE WS
Yoo ls]
e Lsae ot
DISCOVERED EVvIDENCE mm

) =
)

THE STATE OF SouTH CAROLINA

RESPONDE NT

12480334 - 0371 4

PUE To NEWLY DISCOVERED EVIDENCE APPLICANT i

J
3K OIWY 61 ¥VNeE

CEME To FIND THAT MS. MARY P, LEMATTY OF THE
OFFIce oF THE PuBLic DEFENDER, FIRST 3uDIC|AL C)RcuiT
LOCATED AT 107 W bth NoRTH STREET SUMMERVILLE | S.C,
29483 1S IN vVioLATION OF RulLe 3.4 TITLED MisconpucT
OF Tug APPELLNE COURT RULES —S.C. STATE RuLES oF
COuRT Phocéouke. THIS CLAIM STEMS FRoM THE FAcT THRY
APPLICANT'S DNA WAS tomslpuid  JLLEGALLY OBTAINED &Y

A DETENTION OFFICER OF DoRCHESTER CounTY DETENTION

CENTER ON DECEMBER THE Y+h, 2009. APPLICANT LATER

INFCRMED Ms. Le MATTY ABOuT‘ THE IMPROPER DNA REQUEST.

APPLICANT ALSO REQUESTED KNowLEDGE AS To WHETHER
THE "ONA RE QUEST VIOLATED Hi1S CONSTITUTIONAL RIGHTS .
MS. LEMATTY  RESPONDED IN A LETTER DATED FEGRUARY 1'7th,

2ot THE 1MPORTANT I5suk WITHIN NHER RESPONSE 1S THAT

e s s s e




Ms. LeMATTY STATED To -APPLICANT THAT “THE soticiToR
NGREES THAT THE ONA REGUEST WAS NoT PROPER™ Ms.

‘ /
LEMAITY ALso STATED To APPLICANT, THAY 1S A Non-IsSuE

THAT WE Do NoT NEED To SPEND TIME on MS, LEMATTYS

REPRESENTATION vioLATED RULE R.4. (d) TITLED
MISConDUCT OF THE APPELLATE COuRT RULES -~ $.C. STATE
RULES OF CouRT PRoCEPURE BEcCAuse HeER CoNDucT
INVOLVED DiISHONESTY, DECEIT AND MISREPRESENTATION,
DEFENSE COUNSEL ALSo FAILED To ENSURE THAT THE
PRACEEDINGS SERVED THE FUNCTION ofF ADJuDICATING BUNT
Q’ OR lNN?CENcE, wHILE FAILING To PROTECT THE RIGHTS
OF THE APPLICANT. '
THE APPLICANT'S CLAIM IS SuRE 7o BE TRUE: DU&E To
THE PoSITIVE AFFIRMATION OF THE HONGRABLE JuDGE DIANE
C0oDSTEIN ©F THE DORCHESTER CouNTY COuURTHousE
LOCATED AT ST. BEORBE, S.C. AND MS. ALISSA R. CoLLINS
OF STUCKEY LAw OFFICES LOCATED AT 123 MEETING
STREET, CHARLESTON ; SouTH CAROLINA. ON JANuARY 23RD,
2013 APPLICANT ATTENDED A HEARING oF willcH REGARDS
THE MATTER OF THE IMPROPER DNA REQUEST. Tmﬁ HEARING
WAS HELD AT THE DORCHESTER CounTY CouRTHOUSE

LOCAMED AT S200 EAST JIM BILTON BLYD. S$T. GEORGE,.

L 5.C.




THE HonoRABLE JuOGE DIANE GOOPSTEIN
PRESIDED OVER THIS HEAR!)UG._ DuRInNG THE HEARING
THE APPLIC./?NT PRESENTED 115 CLAM OF FouRTH
AMENDMENT VIOLATION DUk To THE ILLEGAL DNA
REQuUEST. JUDGE B00DSTEIN AND Ms. ALISSA R.
CoLLING WERE BoTH IN AGREEMENT wiTh THE PLAINTIFF'S
CLAIM OoF A FOuRTH AMENOMENT VIOLATIONe THIS AGREEMENT
FRoM SUDGE (ooDSTEIN AND MS. COLLINS CLEARLY SHows
THAT MS. LEMATTY'S ADVICE ABOUT THE {LLEGAL DNA
REQU‘E.STV NoT BEINE AN ISSUE WAS DISHONEST'Y DECEITFUL,
AND MISLEADING INFORMATION, THEREFoRE ) APPLICANT'S

PLEA WAS UNKNOWINGLY AND UNIRTELLIGENTLY MADE

Dug To THE ILL ADvicE OF APPLICANT'S PRE - TRIAL CouwnSEL

Wwio oF WHicH PERSUADED AND COERCED APPLICANT

To PLEA QUILTY WHILE HIs FouRTH AMENDPMENT RIGHT

wAS IN VioLATION.

IN  APPLICANT'S SECOND ATTEMPT FOR PosT-
CONVICTION RELIEFR) APPLICANT HAS ALREADY ESTABLISHED
siE FACT THAT His DNA wWAS IWULEGALLY OBTAINED willlE
H1s CRIMINAL CASE WAS BEING LITIGATED BY MS. MARY
P, LEMATTY. TN oRDER To SHow TIHS CouRT PROOF

THAT APPLICANT HAS A CuRRENTLY ACTivEe Clvib

e et wak e s
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MATTER OF WHICH HE 1s Now LITIGATING OF wHlIcH
REGARDS THE JLLEGAL DNA REQUEST, APPLICANT HEREBY

(SuBMxTS NEwLY DISCoVERED EWOEME\ oF wHicH 1S AN

CAFFIDAVIT OF MARY P. LeMATTY IN REFERENCE To THE

ABOVE MENTIONED CiviL ACTIGN, CASE NG. .2012- CP-15-
i1917.
NOTICE

THIS AFFIDAVIT 15 DATED JANUARY 18rh, 2073,
IN THIS AFFIDAVIT, MARY P. LEMATTY STATES THAT DURING
HER REPRESENTATION, THE APPLICANT vCo~TACTF:D HeR
AND ADYISED HER OF THE SupposeD TAKING oF A SAMPLE
oF THE APPLICANT'S DNA wiiLz HE wAS N THE DORCHESTER
COuNTY DETENTION CENTERs MS. LEMATTY THEN RE&uEsTEO
MOoRE [NFoRMARTION FRCM APPLICANT. SOMET.!MF_ LATER,
MS. LEMATTY SPOKE WITH ASSISTANT SoLICIToR, RusskLL
HILTON RES®REGMN REGARDING THIS MATTER.

IN MS. LEMATTY'S AFFIOAVIT, SHE STATES THAT
RusSELL HILTON wWAS NOT AWARE THAT ANY SucH DNA
SAMPLE HAD BEEN TAKEN ch BY wHOM. THIS STATEMENT
1S FALSIFIED DUE TO THE FACT THAT APPLICANT HERERBY

SUBMITS NEWLY DISCOVERED EVIDENCE OF wWHICH HE

RECEIVED ON TANUARY AS+h; 20/3. THIS NewLd

DISCCVERED EVIDENCE 15 A SLED FOoRENSIC SERVICES

s s v———— S




LABORATORY REQUEST ADODRESSED TO LTs ALLEN O,
KINSEY oF ST. GEORGE PoLicF DEPARTMENT oF ST. GEORE,
SouTH C’A&ou;uﬁ, FROM wilicH 15 sSuBMiTTED BY JENNIFER
L. CLAYTON, A FORENSIC SCIENTIST. THIS REQUEST IS
OATED NOVEMBER JoTH, 2009. ALso; A CoOuRTES'Y CoPy
HAS BEEN SUBM|TTED To THE DORCHESTER CounTy
SoLiciToR'S OFFICE . THiS MATTER SHouL®D PRESENT
SomE QuEsTions OF ECEPTIONAL IMPORTANCE

WITHIN THIS COURT'S MIND OF wHICH ARE As FolLows?

1) IF SoLiciToR RusselL D. iliLTon HAD NO
KNowLEDGE OF THE ILLEGALLY OBTAINED DNA SAMPLE,
7ien wiyY 010 (SLED FORENSIC SCIENTIST, JENNIFER
L. C\_A%TON) SUBMIT A CouRTESY CoPY REQUEST To THE

DORCHESTER CouNTY SOLICITOR'S OFF!CE.?

2)  WHY DION'T M3. MARY P LEMATTY INVESTIGATE
WHETHER OR IF THE PERSON -THAT OGTAINED THE APPLICANT'S
DNA WAS AUTHORIZED To TAKE A DNA SAMPLE FRom:
APPLICANT'S BoDY BEFORE PERSUADING APPLICANT To PLEA

GuiLTy 7

3.)  waY DIONT MS. LEMAITY INVESTIGATE WHETHER AN




ORDER WAS ISSUED PURSUANT To STATUTE (OVERNING SEARCH

WARRANTS FCR PROPERTY CONNECTED wiTH CoMMiss|on oF
‘CRIME THAT AlLows THE GOVERNMENT To PROCURE EVIDENCE
FReM A PERSON'S BoboY BEFoRE PERSUADING APPLICANT To

PLEA QuiLTty ?

M.) WHY DIDNT  MS. LEMATTY INVESTIGATE THE Poss|BLE
VIOLATION To APPLICANT'S FOURTH AMENDMENT RYGHT

BEFGRE  ADVISING APPLICANT 76 PLEA QUILTY ?

5.)  wouirD HAE JuDGE DIANE Goo0sTeiN ACCEPTED THE
APPLICANT'S PLEA IF THE MATTER OF THE JLLEGAL DNA
REQUEST,AND IT'S VIOLATION OF THE APPLICANT'S FOuRTH

AMENDME NT RIGHT WERE KNowN ?

NOTICE
APPLICANT HEREBY SuBMITS AN AFFIDAVIT OF CoRPoRAL
PAUL 8. HIGHTOWER OF DORCHESTER COUNTY PETENTION
CENTER . IN THIS AFFIDAVIT CORPORAL HIGHTOWER CLAIMS
THUAT OFFICERS OF S7. CEoRGE PoLicE DEPARTMENT CF
sT. (,‘Eékcz, SOouTH CAROLINA OBTAINED THE APPLICANT'S DNA.

THIS CASE fnor:L-cP«;s—l‘?—n) 1S CURRENT LY WNPER LiTIGATICN

AND INVESTIGATION,




CONCLUSION

Ms. LeEMMTY'S REPRESENTATION wWAS AN ACT oOF
PREJUDICE TowARDS THE APPLICANT Oué To THE FAcT THAT

HAD APPLICANT UNOWN ABOUT THE VIOLATION oOF ms’ FcuRTH

AMENDMENT RIGHT, APPLICANT wouLD NpoT HAVE PLED

CuiLTY., ALSo, MS. LEMATIV'S REPRESENTATION WAS AN AcT
oF INEFFECTIVE ASS!STA);!CE OF CoOuNsSel Pue To THE |
INVALID AOVICE OF WHICH SHE GAVE To APPLICANT
REGARDING THE ILLEGAL ONA REQuesT, IF MS. LeMATT Y
HAD INVESTIGATED A.ND DIsCLOSED THIS JsSufz To THE
CouRT THEN THIS Ciwvib ACTION WoulD NoT BE

CURRENTLY ACTIVE. ONCE AGAIN, THIS MATTER SHows

CTHAT  APPLICANT PLED GuiLTY WHILE HIS FOURTH AMENDMENT

N

RIGHT WAS IN VIOLATION, THEREFCRE, APPLICANT'S PLEA

WAS UNKNGWINGLY AND UNINTELLINGENTLY MADE.

BRSED ON THESE FACTS) APPLICANT REGUEST
THAT THIS CouRT GRANT Him THE RELIEF THAT HE
SEEKS.

RESPECTFULLY 5uBMn‘rt’:D)
ABDuLLAl . Not MES T 3usios




D

STATE OF SouTH CAROLARM

IN THE CouRT OF QoMMon PLEAS
CounNtY OF DORCHESTER

) CASE No» 2012 -CP-18-2024
ARDULLAH HOLMES "

) CERTIFICATE o-F SE V
APPLICANT '
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STATE OF SouTH CAROLIMA

=
-
p—
BV ]
Lo Ra B
e
REYPONDENT
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THE UNDERSIBN HERERY CERTIFIES THAT A cofPY oF
APPLICANT'S LEGBAL BRIEp

IN SuPpPoRT oF HIS SEConD
APPLICATION FOR PosT - ConvVIcTioN RELIEF WAS SERVED uPon

MEGAN E. HARRIGAN, ASSISTANT ATTORNEY GENERAL B8Y
MMLING A CoPy PROPERLY  ADPRESSED, VIA FIRST CLASS U.S.

MAIL, WITH SUFFICIENT POSTAGE AFFIXED THERETS THIS 14+h
DAY oF MARCH,20i3 To.

P.o. BOX 11549

CoLumBIAy S.C. 292)1- 1849

ABDuULLAH HoLMES
’#3%105’

o ——~




Office of tb'e Public Defender

Flrst Judlcial Clrcuit

107 W. 6th ‘North Street Courthouse, 130 Gibson, Room 110

Suite 100

. PO Box 1112
Summerville, SC 29483 Orangeburg, SC 29118-1112
{(843) 821-9800 (803) 5368-4858
FAX (843) 871-0523 FAX (803) 536-9986
5200 East JIm Bilton Boulevard 716 Huff Drive

Darchester County Courthouse
St Gooroe, G g04 MARK A. LEENDECKER S S 20135

(843) 832-0154 _ Chief Public Defender FAX (803) 874-2400

Plcase respond to the Summerville Office
February 17, 2011

M Abdulluh M, Hemes
Durdiiesier Couy Uelendon Cerler
100 Sears Street

St. George, SC 29477

RE: State of South Carolina v. Abdullah M. Holmes
' Warraut No.: [-665618 CSC w/Minor(<16 yoa) 2nd

Dear Mr. Holmes:

T Siinepatesigsyesnbattprm
SRS ik

I am not sure what you are talking about with this subpoena for DNA or the "copy ofthe papers
that you signed.” Please help me understand what you are asking for. | do not have any documenis
other than what [ have already given you in discovery. The Solicitor agrees that the DNA request was
not proper and has i:formed me that the sample was not tested and is not going to be used in any way
in your case. Therefore, that is a non-issue that we do not need to spend lime on.

Very truly yours,

Mary P. LeMatty
Assistant Public Defender

.\/lPl mm

Enclosure A v
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STATE OF SOUTH CAROLINA | ) ‘
IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER | ) Case No. 2012-CP-18-1917
Abdullah Holmes, )
Plaintiff, )

-versus- A ) AFFIDAVIT OF MARY P. LeMATTY

Corporal Hightower / )
Sheriff L.C. Knight :
)
Defendants, :
)

After first being duly sworn MARY P. LEMATTY says;

1. | aman attomey with the Public Defender's Office for the First Judicial Circuit located i
Summervile, S.C. I've been a member of the South Carolina Bar since 1992. [ am an
Assistart First Judicial Circuit Public Deﬁ:ndcr_.

2. 1 have read the Statement of Claim filed by plaintiff. [ am not a narmed defendant in this
hwsuit. | am making this affidavit in support of the defendants’ Motion for Summary
Judgmert.

3. In2009, as Public Defender, I was assigned to defend plintiff Abdullzh Holmes in
criminal proceedings when he was charged with Criminal Sexual Conduct with a Minor
for having sex with a thirteen (13) year old fmale, a violation of S.C. Code §16-3-655.

4 During my representation, Mr. Holmes contacted me and advised me of the supposed
taking of a sample of his DNA while he was i the Dorchester County Detention Center. |
had no knowledge of this, and wrote him a letter asking for more mformation. (See
Exhbi A). .

5. I recall speaking with Russell Hilton, the assistant solicitor prosecuting the case, about
the alleged DNA sanple being taken from Mr. Holmes. Attomey Hiton was not aware
that any such DNA sample had been taken, or by whom. We agreed that if any such had
been taken that & would not be used in court or in the case, and if a sample was ever
needed for trial and deemed relevant, that the prosecution would seek to obtain another

" sample.

6. The charge against Abdullah Holmes was a *violent offense™ under S.C. Code §16-3-655
and S.C. Code §16-1-60. If found guilty under that charge Mr Hokmes would have no



right to parvle, meaning he would to serve 85%- 100% of his sentence. The charge carried
up to twenty (20) years in prison. If convicted he would also be mandated to register as a
sex offender and required to provide DNA to the database for SLED upon his release.
Addtionally, he would also be subject to the violent predator statute, which meant that
the Attomey General's office would have a petition to review his case upon his release
and if they deemed him to be a violent predator they could confine him pursuant to the
terms of the statute, e

7. Atler consulting with my client and explaining the evidence the state had, inchxding his
admission of guilt and possible sentences, Mr. Holmes pled guilty to the ormer defmition
of Assault and Battery of'a High and Aggravated Nature (ABHAN). In June, 2010, the
sentencing changed for ABHAN. Mr. Holmes plead under the old ABHAN statute, which
was considered a non-viokent misdemeanor, and he faced only up to a ten (10) year
sentence. He was paroke cligble, and my last check showed SCDC currently has him
getting out sometime next year, witha max out date of2015.

8. After the sentencing, for my representation and effbrts on his behaif, Mr. Hobmes filed a
Post Conviction Relief petition agairst me, but it was withdrawn the day it was scheduled
to be heard.

9. Ifany DNA was taken from Mr. Holmes while he was incarcerated at the Dorchester

County Detention Center, 2 was never used against him, and was not nvolved in any way
in the case [ handled for him i

FURTHER AFFIANT SAITH NOT AT THIS TIME.

\\. N 5
MARY P. LEMATTY ‘]

SWORN to and subscribed before
me this ‘ 3 ’ day of Jamaary, 2013.

NOTARY PUBLIQ'OF SOUTH OLINA
MyConm'ssbnEQ___/;" : é;“f}" dol




