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STATEMENT OF ISSUE ON APPEAL

Whether the court erred in refusing to grant a mistrial where jurors heard another juror
(who was excused based on her fear of Appellant) express concern that Appellant recognized the

juror from her job, since the comments improperly compromised jury impartiality?





STATEMENT OF THE CASE

During the July term of 2024, a Lexington County Grand Jury indicted Altariq Cole,
Appellant, for two counts of attempted murder. R. *(indictments, all pages). Appellant was tried
before the Honorable Diane Goodstein and a jury, from April 7 — 11, 2025. Appellant was tried
jointly with codefendants Dyshawn Hines and Vernon Jenkins. Elnora Dean represented
Appellant. Debra Moore represented Hines and Tivis Sutherland represented Jenkins. Sutania
Fuller and Robert McNair, III, prosecuted the case. Tr. 1. Appellant was convicted as indicted
and he was sentenced to serve concurrent thirty-year terms of imprisonment for each offense.
Tr. 1079, 11. 1-10; Tr. 1095, 1. 25 — 1096, 1. 22.

This appeal follows.





STANDARD OF REVIEW

A trial judge’s decision denying a mistrial will be reversed on appeal if the denial
amounts to an abuse of discretion. State v. Rowlands, 343 S.C. 454, 458, 539 S.E.2d 717, 719
(Ct. App. 2000). “Whether a mistrial is manifestly necessary is a fact specific inquiry. Itis not a
mechanically applied standard, but rather is a determination that must be made in the context of
the specific difficulty facing the trial judge.” Id at 457-58, 539 S.E.2d at 719 (internal
quotations and citations omitted). Although the decision to grant or deny a mistrial is within the
sound discretion of the trial court, the appellate court must reverse the ruling if the decision was
an abuse of discretion amounting to an error of law. State v. Dial, 405 S.C. 247,257, 746 S.E.2d
495, 500 (Ct. App. 2013) (citing State v. Wiley, 387 S.C. 490, 495, 692 S.E.2d 560, 563 (Ct.

App. 2010)).





ARGUMENT

The court erred in refusing to grant a mistrial where jurors heard another juror (who was

excused based on her fear of Appeliant) express concern that Appellant recognized the juror
from her job, since the comments improperly compromised jury impartiality.

Relevant facts

On February 20, 2023, a shooting occurred outside the Country Inn and Suites on Piney
Grove Road in Lexington County. Tr. 288, 1. 4 — 289, 1. 2; Tr. 294, 1. 2 — 296, 1. 23. Kenneth
Washington and Tyreka Cain were in the backseat of Washington’s white Honda Accord in the
hotel parking lot when a car and a black SUV pulled up behind them and parked. Four people
surrounded the Honda, and Washington and Cain were ordered to get out of the car. At least two
of the assailants had guns and shots were fired into the car. Washington was hit by gunfire
several times; fortunately, Cain was not. Washington got his own gun out and fired a shot to
scare off the assailants. Tr. 295,1. 1300, 1. 18; Tr. 352,1.24 - 361, 1. 13; Tr. 375,1. 11 — 379,
1. 10.

As seen, Appellant was tried jointly with codefendants Jenkins and Hines. Neither
Washington nor Cain could identify any of the defendants as their assailants. Tr. 379, Il. 6-10;
Tr. 362, 1l. 1-5. A passerby had heard the shots and contacted law enforcement with the tag
number of a car that came “flying out” of the hotel parking lot. Tr. 289, 1l. 10-24; Tr. 345,1. 9 —
349, 1. 20. The State’s star witness was the driver of that car, Karim Hampton. Tr. 581, 11. 13-
17. Hampton evaded responsibility for his role in the events until two weeks before this trial,
when he was charged with these offenses. Tr. 555, 11. 8-18. Hampton admitted he was “hoping
for a benefit” from his testimony. Tr. 556, ll. 4-11. Hampton conferred with his attorney mid-

testimony. Tr. 587,1.4—588,1. 8.





Hampton, a Lyft driver, claimed the evening of the shooting, Jenkins, whom Hampton
knew from growing up in New Jersey, contacted him and asked to meet up. Tr. 556, 1. 12 — 559,
1. 24. Hampton alleged he met up with Jenkins and three other guys, who were in a black SUV.
Hampton claimed he could not identify one of the men from the SUV, but he claimed the other
two men with Jenkins were Appellant and Hines. Tr. 559, 1. 23 — 562, 1. 19. According to
Hampton, Hines had been robbed by a guy called “Gang,” and Jenkins was seeking Hampton’s
help finding “Gang,” or a woman with whom he was associated. Tr. 562, 1. 20 — 564, 1. 17.
Hampton alleged he drove Jenkins around looking for a hotel for the men to stay at while they
were in town, and Hampton claimed Appellant drove the remaining men around in the SUV. Tr.
564, 1. 23 — 566, 1. 23.

They all eventually went to the Country Inn and Suites. Tr. 566, 1. 22 — 567, 1. 1.
Hampton alleged when they got to the hotel, Jenkins thought he saw a car that Hines had told
him “the guy” might be driving, and Jenkins told Hampton to pull behind the white car. Then
the black SUV pulled in past them. Tr. 568, 1. 22 — 571, 1. 25. Hampton claimed everyone but
him got out of the two vehicles and looked at the white car. Hampton alleged the men then
pulled out guns and began shooting into the car. Tr. 572, 1. 5 — 574, 1. 13. According to
Hampton, Hines and Jenkins jumped in Hampton’s car afterwards, and he overheard a phone call
between Jenkins and Appellant, wherein Appellant stated “he wasn’t gonna stop” to reconnect
with Jenkins. Tr. 574,1. 10 — 575, 1. 22.

Additional evidence introduced at trial included forensic firearms evidence, cell phone
mapping evidence, and incriminating cell phone-related data. For instance, expert testimony
established .40 caliber shell casings found at the scene were shot from a gun found during the

search of Jenkins’s residence. Tr. 448, 1l. 2-15; Tr. 464, 1. 17 — 465, 1. 8. A .380 caliber shell





casing was found at the scene. The State introduced evidence Appellant attempted to sell a .380
caliber pistol used in the shooting afterwards. Tr. 411, 1. 23 —412, 1. 1; Tr. 443, 1. 6 —445, 1. 14;
Tr. 475, 1. 11 — 476, 1. 19; Tr. 665, 1. 2 — 671, 1. 23. Cellular mapping evidence showed
Appellant’s and Jenkins’s phones could have been in the Piney Grove Road area at the time of
the shooting. Tr. 944, 1. 12 — 945, 1. 12. However, the evidence could not pinpoint the location
of Appellant’s phone. Tr. 951, 1l. 22-24.

After several witnesses had testified, the jury foreperson sent a note which stated Juror
232 indicated Defendant Cole looked familiar from her job as a cashier at the Amoco station. R.
*(Court’s Exhibit #8). The court brought Juror 232 to the courtroom and spoke with her outside
the presence of the other jurors. Juror 232 stated she was “scared” that Appellant might come to
her job because she was a juror. The court determined it would excuse Juror 232 and substitute
an alternate. After further questioning, Juror 232 stated she mentioned that she might know
Appellant and that he might know where she worked to several other jurors, including the
presiding juror who wrote the note for her. Tr. 313, . 12 — 320, 1. 13. Defense counsel moved
for a mistrial, arguing that Juror 232 had talked to other jurors, and “even if she did not say she
was scared,” “the assumption is that I’m concerned that he might come to my work.” Tr. 321, 11.
9-18. “So I think that taints the jury’s mind already that he’s someone that they should fear and
that’s—that’s not fair to my client to go forward with that.” Tr. 321, lI. 19-21.

The court brought out the jurors and questioned them about what they heard and whether
they could be fair and impartial. Tr. 321, 1. 22 — 341, 1. 9. Multiple jurors told the court they
heard Juror 232 say she thought she knew Appellant from her job. Tr. 324, 1. 2 — 341, L. 9.
Additionally, when questioned by the judge, Juror 77 stated Juror 232 stated: “I keep looking at

him, he keeps looking at me, and I’'m not sure [if I know him}.” Tr. 329, 1. 15-330,1. 1. Juror





59 stated Juror 232 “was a little concerned that one of them recognized her at her job. I don’t
know which one, but yeah.” Tr. 338, 1. 17-19. Juror 305 also stated Juror 232 stated she may
know the defendant in the black suit coat from her job, and Juror 232 continued to repeat “that he
may recognize her.” Tr. 339, 1. 8 — 340, 1. 12. Nevertheless, the jurors stated they could be fair
and impartial and the court denied the mistrial motion. Tr. 324, 1.2 —342, 1. 8.

Defense counsel reiterated her mistrial motion, specifically noting that Juror 59 indicated
Juror 232 “appeared concerned that he might know her,” and that if one person recognized her
concern, all jurors may have recognized her concerns. “We can’t ask them that question. That’s
the problem. If we ask them that question, then that can prejudice them, too, so we can’t even
really ask the question that we really need the answer to.” Tr. 342, 1l. 9-24. The court ruled it
was satisfied with the jurors’ demeanor and believed they could be fair and impartial. Tr. 342, 1.
25-343,1.8.
Discussion

A defendant has the right to a fair and impartial jury: a jury may convict a defendant only
based on the evidence before it. U.S. Const. amend. VI; U.S. Const. amend. XIV; see State v.
Stanko, 376 S.C. 571, 576, 658 S.E.2d 94, 96-97 (2008) (Sixth and Fourteenth Amendments to
the United States Constitution provide a defendant with the constitutional right to a fair and
impartial jury of his peers). A jury must be “capable and willing to decide the case solely on the
evidence before it[.]” Smith v. Phillips, 455 U.S. 209, 217 (1982). Cf. State v. White, 246 S.C.
502, 507, 144 S.E.2d 481, 483 (1965) (In asking the jury to determine the issue by relating the
circumstances of the case to their loved ones, the solicitor “injected into the case considerations

foreign to the record and calculated to take from the trial the necessary element of impartiality.”).





Relatedly, a defendant may not be convicted because the jury fears one of the parties. A
“jury is not free to convict a defendant simply because he poses a future danger; nor is a
defendant’s future dangerousness likely relevant to the question whether each element of an
alleged offense has been proved beyond a reasonable doubt.” Simmons v. South Carolina, 512
U.S. 154, 163 (1994). See also State v. Bryant, 354 S.C. 390, 396, 581 S.E.2d 157, 161 (2003)
(questioning of jurors’ family members by law enforcement “could have been perceived as an
attempt to intimidate jurors” and produced a jury which was not fair and impartial).

Internal juror misconduct may prejudice an accused. See State v. Hunter, 320 S.C. 85,
88, 463 S.E.2d 314, 316 (1995) (internal juror misconduct may affect due process, i.e.
fundamental fairness); State v. Zeigler, 364 S.C. 94, 108, 610 S.E.2d 859, 866 (Ct. App. 2005)
(“Unless the misconduct affects the jury’s impartiality, it is not such misconduct as will affect
the verdict.”). “In a criminal prosecution, the conduct of the jurors should be free from all
extraneous or improper influences.” Id (citing State v. Kelly, 331 S.C. 132, 141, 502 S.E.2d 99,
104 (1998) (emphasis added).

A mistrial must be granted where it is a manifest necessity. Whether a mistrial should be
granted is “dictated by manifest necessity or the ends of public justice, the latter being defined as
the public’s interest in a fair trial designated to end in just judgment.” State v. Prince, 279 S.C.
30, 33, 301 S.E.2d 471, 472 (1983). While a mistrial should be granted only when “absolutely
necessary” and when a defendant can show error and resulting prejudice, a mistrial must be ordered
when the incident “is so grievous that the prejudicial effect can be removed in no other way.” State
v. Dial, 405 S.C. 247, 257, 746 S.E.2d 495, 500 (Ct. App. 2013). “The determination of prejudice
must be based on the entire record and the result will generally turn on the facts of each case.”

State v. Wilson, 389 S.C. 579, 585-586, 698 S.E.2d 862, 865 (Ct. App. 2010) (citation omitted).





This was a frightening case. Gunshots were fired at two innocent people simply because
they were in a white Honda in the Columbia area, and one of the people, Washington, was struck
by gunfire multiple times. Juror 232 was released because she was “scared” Appellant knew her
and might come to her job, and she talked to the other jurors about the situation. Juror 77 heard
Juror 232 state that Appellant “keeps looking at me;” Juror 59 stated Juror 232 “was a little
concerned that one of them recognized her at her job,” and Juror 305 also heard Juror 232
continue to repeat “that he may recognize her.” Although the jurors stated they could be fair and
impartial, they could not be, as they had been predisposed to guilt by their interactions with Juror
232. The jurors were not free from improper influence. The unusual circumstances injected
considerations into the trial which impermissibly affected impartiality. Appellant was prejudiced
on these facts. State v. White, 246 S.C. at 507, 144 S.E.2d at 483. A mistrial was manifest
necessity. Prince, 279 S.C. at 33, 301 S.E.2d at 472; Wilson, 389 S.C. at 585-586, 698 S.E.2d at

865.





CONCLUSION

Based on the foregoing argument, Appellant respectfully request this Court reverse his

convictions and sentences and remand for a new trial.

Appellate Defender
ATTORNEY FOR APPELLANT

This 13th day of May, 2026.

10





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Honorable Diane Schafer Goodstein, Circuit Court Judge

THE STATE,
RESPONDENT,

ALTARIQJ. COLE,
APPELLANT

APPELLATE CASE NO. 2025-000767

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1) True-billed indictment(s);

(2) Court’s Exhibit #8;

(3) Transcript of record dated April 7 — 11, 2025, pp. 1-12; 163; 173; 245-262; 268-
395; 402-451; 453-477; 546-671; 687-701; 712-732; 763-795; 808-865; 877-
953; 955; 957-959; 962; 967-968; 970-971; 973-1068; 1070-1079; 1090-1091;
1095-1096; 1099.

[ certify that this designation contains no matter which is irrelevant to this appeal.

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330





ATTORNEY FOR APPELLANT
This 13th day of May, 2026.





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Honorable Diane Schafer Goodstein, Circuit Court Judge

LHB S EATE,
RESPONDENT,

ALTARIQJ. COLE,
APPELLANT

APPELLATE CASE NO. 2025-000767

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Initial Brief of Appellant and Designation of Matter in the above-referenced
case has been served upon Mark Farthing, Esquire, at the primary e-mail address listed in the
Attorney Information System (AIS), this 13th day of May, 2026.

-

Jognna K. Delany
ppellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT










