STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
~ FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND C/ANO.: 2013- CP 40 2159
- . .J%WW
Frieda H. Dortch, ,
' DE C18 2013
Petitioner,
VS.

City of Columbia, Planning &
Developmerit Servxces/Zonmg
Division,

N’ N’ N N’ N N N N N N N N N N N N’

Respondent.

L Background

.This action concerns an appeal from thé denial of a variance request. This matter came"

before the Court on July 29, 2013, for a hearing on the Respondent’s Motion to Dismiss. The

Court hereby grants the Respondent’s motion for the reasons stated herein.

In 2008, the Petitioner herein twice appeared- before the City of Columbia Board‘ of

 Zoning Appeals (“BOZA™)." In the first instance, heard by BOZA on July §, 2008, the Petitioner

sought a variance to the zoning ordinance’s lot size requirement. The Petitioner’s application for

a variance stated that she d_esiréd to “re-establish a duplex.” In order to do so, a vé.dancc was

required because the lot size was not large enough to accommodate a duplex. BOZA issued a
written decision on January 16, 2009, denying the request for a variance to the lot size

requirement to re-establish a duplex on the property.

In the second instance, the Petitioner sought administrative review of the Zonmg '

Admmlstrator s decision regardmg the nonconformity of the duplex on the subject property. On

. May 15, 2008,‘ the Petitioner had submitted an Application for a Certification of Zoning

Compliance — Nonconforming. This application requested “grandfather” status for "the -
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nonconforming use of a duplex in the subject zoning district. The Zoning Administrator denied

this request. Subsequently, the Petitioner filed an Appeal for Administrative Review by BOZA.

"In thi.s appeal document, the Petitioner alleged that the Zoning Administrator erred by denying

~ the application seekmg grandfather status as a duplex (nonconformmg use). After a hearing,

'BOZA 1ssued a wrltten decision on January 16, 2009, and agreed with the Zoning Admlmstrator

that the legal nonconforming use had been lost and could not be reestabhshed because the

. property had been vacant for rnore than 12 months.

Over three years after the previous events described aboye, the Petitioner filed another
application for a variance. Again, the application sought a variance to the lot size requirement to
maintain a duplex on the property. BOZA denied the variance by written decision on March 12,

2013. BOZA charactenzed the issue as a “request for a variance from the lot area requirements

to estabhsh a duplex within the RG- -1 district.” BOZA noted that the property had lost its legal

nonconformmg status.

Il Findings of Fact and Conclusions of Law: .

The Respondent asserts that the present.action should be dismissed dn the grounds of res

judicata. The Respondent contends that the Petitioner’slprevious request for a variance should

bar the Petitioner’s present request.

Res judicata applies to administrative zoning decisions in order to promote finality of
decisions unless it is shown that there has been a substantial change of c1rcumstances since the

earller rulmg 83 Am.Jur.2d Zoning and Plannmg § 741. Absent an ordinance alloWing a

property owner to bring successive zoning requests, changed circumstances are required to grant

a variance previously denied. Price v. City of Georgetown, 297 S.C. '185, 375 S.E.2d 335 (Ct.

App. 1988) (discussing the application of the doctrine of res judicata in the zoning context); see



_ Petitioner’s current submission to BOZA states that she ©

Kreisberg v.A Scheyer, 808 N.Y.S.2d 889 (N.Y. Sup. Ct. 2006) (helding the doctrine of res

judicata applies to zoning board determinations and a second application for identical relief by

the same person would be barred) Callowhill Center Assocs., LLC V. Zomng Bd. of Adjustment,

- 2 A3d 802 (Pa. Commw. Ct. 2010) (holding res Judlcata will bar rehtlgatlon of a request for

vanance if four elements are present); Rossow V. C1ty of Ravenna 2002 WL 480061 (Ohlo Ct.

App. 2002) (holding a second apphcatmn for variance was barred by res Judlcata where it did not

substantially differ from the first application).

This Court finds that the most recent application for a variance is the same in all material

respects to the previous application for a variance and that the Petitioner has not demonstrated a

change of mrcumstances that would have allowed a successive application for a variance. The

made the same or similar application
some years ago . ., .” Upon comparison of the two applications, it appears that the lot size is still

the same, if not smaller than orlgmally represented.! In each application, the Petmoner asserts

that the home Is a duplex and that she de51res a variance in order to continue such use. The
zoning district has not changed during the time from one application to the next.

In support of the Petitioner’s most recent application for a variance, she provided to-

BOZA a document entitled “Expected Submitted Testimony.” Upon analysis this document is

- Idenucal in almost -ajl réspects to the facts presented in support of the original apphcatlon for

variance. For example in support of the 2008 and 2012 requests, the Petitioner 1den‘ucally states

that it would be an “extreme hardship” to convert the home from a duplex into a single fam1ly

residence and that she “want[s] to contmue it in the form it has always been and preserve its’

design as it is.”

! The ongmal apphcatlon for varianc
that the lot size is 6,786 square feet.
district,

e stated the lot size was 7 ,644 square feet. The most recent application states
At least 5,000 square feet per dwelling unit is required in the subject zoning
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It is also cleé.r from a review of the 2008 and 2012 meeting minutes. that the grounds

alleged in support of the ‘variance do not differ in any material respects. In Support of each

' apphcatlon the Petitioner outlines the past history of the home as a duplex and expresses her

desne that its use be allowed to conunuc asa duplcx The Petitioner argues in support of each

parking in the rear of the property.

Thxs Court finds that the Petitioner’s most recent application for a variance is 1dent1cal in
all material respects to the earlier application that was denied. The Petitioner did not show a
change of circumstances that are required to grant a variance which has previously been denied.

Price, su pra.

Therefore, for the ‘reasons stated herein, this Court grants the Respondent’s Motion to

Dlsmlss and finds that the Petitioner’s appeal is barred by the doctrine of res judicata.

iy
THe Honorable James R. Barber, 111
Fifth Circuit Court of Common Pleas

B9 . 2013
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