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STATEMENT OF ISSUE ON APPEAL 

Whether the trial court erred by instructing the jury on mutual combat? 

I 



STATEMENT OF THE CASE 

Appellant was indicted during the October 29, 2020 term of the Sumter County grand 

jury for murder and possession of a weapon during the commission of a violent crime. R. 345-

346. On March 28, 2022, the case proceeded to trial before the Honorable Kristi F. Curtis and a

Jury. R. 1. Allen Barnes of the Taylor Law Group represented Appellant; John Meadors 

represented the state. R. 2. The jury convicted Appellant of both counts. R. 338. Judge Curtis 

sentenced Appellant to thirty (30) years' imprisonment for murder and five (5) years for the gun 

charge, to run concurrently. R. 344. 

This appeal follows. 
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ARGUMENT 

The trial court erred by charging the jury on mutual combat. 

Relevant Facts 

On May 8, 2020, at the A&P Coastal gas station in Sumter, Appellant shot and killed 

Michael Wilson. R. 5-7. None of the state's witnesses saw who fired the first shot, and a security 

camera video of the incident did not record the several seconds when the shooting began. R. 44-

45; State's Exhibit 37 (TK and A&P Videos) (on file with this Court). What is known is that 

Appellant and Wilson both shot at each other several times each. R. 96-97. 

Appellant testified in his own defense. R. 176. He testified that Wilson had threatened 

him at Family Dollar a week prior to the shooting incident. R. 182. During that incident, the two 

almost came to blows, but Wilson reached for a firearm. R. 182. On the day of the shooting, 

Appellant was at the gas station when Wilson arrived. R. 186. He traveled to the gas station 

specifically using a different street than normal because he thought Wilson may be at Family 

Dollar again, and Appellant wanted to avoid him. R. 211. Wilson saw Appellant before 

Appellant saw Wilson, and Wilson yelled various taunts and threats at Appellant, including 

"didn't I tell you I'm going to kill you?" R. 192-193. When Appellant turned around to look at 

Wilson, Wilson was reaching for his gun. R. 193. 

At that point, Appellant pulled out his own gun and "accidentally shot in the air." R. 193. 

He then ran to take cover behind a gas tank as Wilson shot at him. R. 193. After Wilson began 

shooting at Appellant, Appellant shot at Wilson, then ran away. R. 194. Appellant ran home and 

buried his gun in his backyard. R. 197. 

At the charge conference, the trial court indicated its intention to charge the jury on 

mutual combat. R. 255. Appellant objected to the charge, arguing there was no evidence to 
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of them, Carter, was heavily intoxicated and shoved a woman into a counter. Id. The defendant 

intervened in the fight, which led to him and Carter engaging in a violent, physical altercation. 

Id. At the request of the homeowner, they took the fight outside, where the Taylor defendant 

would ultimately stab Carter fifteen times in the chest, killing him. Id. at 231, 589 S.E.2d at 2. 

The trial court charged the jury on mutual combat, and Taylor was convicted of murder. Id. at 

230, 589 S.E.2d at 3. 

The Supreme Court reversed. Id. It held that there was no evidence to support the mutual 

combat charge because there was no evidence of preexisting ill-will between Taylor and Carter, 

and there was no evidence that Taylor intended to engage in an armed encounter with Carter. Id. 

at 234, 389 S.E.2d at 4. Importantly, the Supreme Court also held that a crucial element of 

mutual combat was that "each party knew the other was armed." Id. ( emphasis in original). There 

was not only no evidence that Taylor knew Carter was armed, but there was also no evidence 

that Carter knew Taylor was armed. Id. These facts defeat mutual combat. Id. The Supreme 

Court also held that the mutual combat charge had been prejudicial, because Taylor's only 

defense was self-defense, and the mutual combat charge had the effect of shifting the burden of 

proof away from the state and onto Taylor. Id. at 235, 389 S.E.2d at 5. 

Here, there was no evidence whatsoever that Appellant and Wilson made some pre­

arrangement to fight with deadly weapons, nor is there evidence that Appellant or Wilson went 

to the incident location with the intention of seeing and fighting each other. The evidence 

presented was that Appellant went to the gas station with the intention to sell marijuana. R. 186. 

While the solicitor attempted to paint Appellant's statements as false in closing, no evidence was 

presented that Appellant went to the gas station for any other purpose than to sell marijuana. See 

R. 270 (closing argument); cf, Barber v. State, 393 S.C. 232, 236, 712 S.E.2d 436, 438 (2011)
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("a lesser-included offense may not be charged merely on the theory that the jury may believe 

some of the evidence and disbelieve other evidence"). And the state took great pains to assert 

that Wilson was at the gas station for an entirely innocent purpose.
3 

Contra, Campbell v. State, 

441 S.C. 361, 364-65, 893 S.E.2d 492, 494 (Ct. App. 2023) (mutual combat charge was proper 

when, among other things, defendant armed himself before traveling to incident location with the 

express purpose of confronting victim). This is combined with the fact that Appellant's 

uncontroverted testimony is that he took a different route than normal to go to the gas station for 

the express purpose of avoiding Wilson; not confronting him. R. 211. 

The state's theory was that Wilson was only at the gas station to play the lottery and 

purchase beer. That theory of prosecution is dispositive here. Mutual combat is just that: mutual. 

It requires an "antecedent agreement to fight." Bowers, 428 S.C. at 33, 832 S.E.2d at 630 

(emphasis added (citing Hughes v. State, 101 Tex. Crim. 164, 274 S.W. 146 (1925)). There is 

"no evidence [Wilson] knew [Appellant] was armed." Id. (discussing Taylor, 356 S.C. at 229, 

589 S.E.2d at 5).
4 

Mutual combat jurisprudence places a heavy emphasis on the fact that both

3 Regarding Wilson's intent, the solicitor stated the following in closing: 

What's Mr. Wilson's intent that day? What did he do? You know 
what he did? Saw his buddy, Larry. They talked about the Cadillac 
club and his rims. Well, that's okay. He went and played his 
numbers. That's all right. And he bought some beer ... He bought 
some beer ... But what was his intent? His intent was to go to the 
store, [play] his numbers, get his lottery tickets, get some beer, and 
go enjoy the weekend. There's no dispute that's what Michael 
Wilson did, and what he wanted to do ... He's not looking for 
trouble. 

R. 268, I. 7 - 269, I. 1.

4 The solicitor seemed to suggest otherwise during the charge conference. R. 258, II. 2-5 ("I 
mean, I almost see mutual combat. Yeah. Everybody's there. Everybody knows you got a gun 
and we 're going to start fighting. Almost" ( emphasis added)). It is not at all clear where the 
solicitor got this idea, but it certainly was not from the evidence presented at the trial. See, e.g., 
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parties must know the other is armed. Taylor, 356 S.C. at 234, 589 S.E.2d at 5. Without that 

knowledge, which must be shared by both parties to the combat, mutual combat cannot exist as a 

matter oflaw. Id. 

In fact, the solicitor went so far as to suggest that Wilson would have been entitled to 

self-defense. R. 272.
5 

This alone would seem to entirely negate mutual combat as a matter of

law; mutual combat and self-defense cannot exist simultaneously. See, e.g., Taylor, 356 S.C. at 

232, 589 S.E.2d at 3. One party to the mutual combat being entitled to self-defense means, as a 

matter oflaw, that the combat was not mutual. See, e.g., State v. Young, 429 S.C. 155, 161, 838 

S.E.2d 516, 519 (2020) (all mutual combatants liable for all consequences of the mutual 

combat); see also, Campbell, 441 S.C. at 372, 893 S.E.2d at 498 ("when there is no evidence a 

victim is willing to engage in mutual combat, charging mutual combat and self-defense creates 

unfair prejudice" (emphasis added; internal quotation marks omitted)) (quoting State v. Jackson, 

384 S.C. 29, 38 n.5, 681 S.E.2d 17, 21 n.5 (Ct. App. 2009)). 

The trial court's rationale for charging mutual combat was that Appellant and Wilson 

were "engaged in a gun battle across the parking lot." R. 257-258. But that reasoning ignores 

mutual combat's "antecedent agreement to fight" requirement. Taylor, 356 S.C. at 233, 589 

R. 85, II. 19-20; Mr. Harrison testified "I saw [Appellant's] gun after I was done turn around
coming back to see ... what's been going on now" (emphasis added); Mr. Gainey testified that he
saw Appellant "looking off' when he arrived at the gas station, but did not mention seeing
Appellant with a gun. R. 96; No 9-1-1 caller mentioned seeing Appellant with gun prior to the
shooting. (State's Exhibit 6- 911 calls (3))(On file with this Court); Witnesses who spoke with
first officer on scene did not mention seeing Appellant with gun. (State's Exhibit 4-Body Cam,
Officer Salmon's). None of the witnesses who testified at the trial saw Appellant with a gun
before the shooting. None of the 9-1-1 callers saw Appellant with a gun before the shooting. And
none of the witnesses who spoke to Officer Salmon saw Appellant with a gun before the
shooting.

5 "You know who's entitled to self-defense in this case? Michael Wilson. I wish he'd been 
successful. I wish he had been successful, Michael Wilson." R. 272, II. 10-12. 



S.E.2d at 4 ( emphasis added). The typical actions that the mutual combat doctrine is aimed at are 

far closer to, for example, dueling than what occurred in this case. 
6

What the trial court essentially held, however, is that any time both parties to a shootout 

fire their guns, mutual combat applies. The trial court's holding here can be logically extended to 

apply the doctrine in nearly every single self-defense case. That same reasoning could be used to 

justify charging mutual combat in cases where a victim of a carjacking shoots back; an absurd 

result would effectively nullify the defense of self-defense in South Carolina. And it is wholly 

inconsistent with the Supreme Court's limitation of the "antiquated doctrine" of mutual combat. 

Bowers, 428 S.C. at 32, 832 S.E.2d at 629 ("The antiquated doctrine was limited in its 

application by our supreme court in State v. Taylor"). 

Mutual combat requires an "antecedent agreement to fight." Taylor, 356 S.C. at 233, 589 

S.E.2d at 4 ( emphasis added). It requires that both combatants, having threatened each other, go 

to a place that they know or should know the other will be. Jones, 113 S.C. at 134, 101 S.E. at 

64 7. It requires both know that the other is armed with a deadly weapon and choose to engage in 

combat anyway. Taylor, 356 S.C. at 234, 589 S.E.2d at 5. No evidence exists to support even one 

of these elements in this case, much less all three. 

The charge was enormously prejudicial to Appellant. "The commingling of mutual 

combat and self-defense jury instructions is problematic." Bowers, 428 S.C. at 37, 832 S.E.2d at 

632 (citing Taylor, 356 S.C. at 233,589 S.E.2d at 4). It has the effect of burden-shifting, because 

mutual combat negates the first element of self-defense-that the accused is without fault in 

6 It is true that Appellant presented evidence that he and Wilson had prior difficulties. See r. 182-
186. However, this alone is in no way sufficient to negate self-defense or charge the jury on
mutual combat. Rather, the fact of prior difficulties typically strengthens self-defense claims, not
weakens them. See, e.g., State v. Nichols, 325 S.C. 111,117,481 S.E.2d 118,121 (1997), accord
State v. Hendrix, 270 S.C. 653, 659-60, 244 S.E.2d 503, 506 (1978).
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