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STATEMENT OF ISSUE ON APPEAL J

Did the trial court err in failing to direct a verdict of acquittal on the charge of failure to
register, second offense because the requirement that Appellant wear a GPS monitor
violated the ex post facto clauses of the Constitutions of the United States and South

Carolina?



STATEMENT OF THE CASE

On October 27, 2011, a Colleton County grand jury indicted Appellant for vfailure to
register as a sex offender, second offense. R. 91 tindictment). OnAJanuary 30, 2012,
Appellant and his counsel, J.D. Bryan, appeared before the Honorable Thomas A. Russod.1
R. 1. On that date, Appellant waived his right to a _jury'trial. R 3, lines 22—23; R. 4, tines 5-.
7; R. 9, lines 6-7; R. 13, lines'21-22 The bench trial occurred on January 31, 2012 R. 14
hnes 14- 17 R. 15, lines 9-10. Judge Russo found Appellant guilty and sentenced him to
. imprisonment for three hundred and sixty-six days. R. 93 (sentence sheet)

Appellant filed a tnnely' notice of appeal. Upon receipt of the notice of appeal,
undersigned counsel ordered the transcripts. The transcript of the jury trial waiver hearing
on January 30, 2012 was produced and rnade available. R.1-15. Hewever, the transcript

of the bench trial was not available. R. 14, lines 14-17; R. 15, lines 9-10. | Therefore,
. undersigned counsel moved this Court to ordet reconstructidn of the record. This Court
granted the motion; R. 23, lines-1-5; R. 243, lines 15-l2‘-1. On dCtober 28, 2013, undersigned
counsel represented Appellant at a reconstruction hearing before the Honoranle Thomas W.
Cooper, Jr.,in Colleton County. Steven H. Knight, an assistant solicitor for C‘olleton
County, reptesented the interests of the state.' R.21. |

Coneerning whether the record had t)een reconstmcted, Judge Cooper found that the
reconstruction hearing record revealed production -of evidenee on each of the elements of the
charged offense. R. 77, line 8 — R. 78, line 4; R. 78, lines 10-18; R. 82,v linesll3-18. He

further found that motions for directed verdict had been made at the appropriate stage and

! The transcript does not identify the prosecutor by name; instead, it lists “Assxstant
Solicitor” only. R. 1. °



were denied. R. 78, lines 5-9; R. 78, lines 22-25. However, he céndidly admitted that the
reconstructed record was “devoid ... of any objectioﬁs that rrﬁght have beeﬁ made, any other
meaningful motions that may have been made, and the rulipgs én tho\se matters.” R. 78,A
lines 18-21; see also R. 79, lines 1-3. Judge Cooper also noted the reconstruction was
“somewhat summary.” R. 79, lines 18-19. However, he explained the;e Was no question
regarding how many. witnesses testified and who those witnésses were. fudge Cooper
explained that there was no “highly contested factual situation in this case as far as the
elements are concerned.” R. 79, lines 21-24; R. 80, lines 9-15.
Judge Cobpér also expressed his concern over whether he had jurisdiction to do
anything other than “send this back up’; because the remand order only directed the “court to -
reconstruct the record, with no option to conclude the record could not be rééonstructed with
specificity to support mea'ningful appellate feview.” R. 80, lines 16-20; R. 81, lines 15-25.
Judgé Cooper “proceed[ed] as if [he] had the option to decide whether or not this record
could bé reconstructed so. aé“to prQVideA meaningfﬁl appellate review.” R. 82, lines 6-12. He
then found that the record coluld be reconstructed and had been reconstructed. Specifically,
he found the elements of the offense had been proven and the defenses, wﬁich were legal in
nature, were fully briefed and preserved. As a result, he determined the appellate court was
capable of reviewing the sufficiency of the legal arguments. R. 82, line 24 —R. 84, line 2.

Appellant now files this brief.



ARGUMENT -

The trial court erred in failing to direct a verdict of acquittal on the charge of failure

to register, second offense because the requirement that Appellant wear a GPS monitor
) _ _

~ violated the ex post facto clauses of the Constitutions of the United States and South

Carolina.
Relevant fécts
The trial exhibits from the Clerk of Court’s file concerning Appellant’s J'anuar-}'/‘
31, 2012 bench frial revealed that on December 6, 2000, Appellant was sen;[enced to
fifteen years’ imprisonment after pleadihg guilty to crirhinal sexual conduct Wiﬂ“l a minor
in ‘the_' first degree pursuan.ty to indictment lnumber ZOOOfGS-15-0726. “'R. 16.
A_A‘dditilonally, the exhibits- revealed that. on July 15, 2008, Ap};ella'nt pleaded guilty to
. failu.re to ~rééister as a séx‘ offender, first 'oAffense and was senten’ced to irhpriSopment for
- ninety da)v/s ori Jiuly 15, 2068 pursuant to indicﬁnent number 2008-GS-15-0320. R. 17
| After the grand jury charged Appeliant ‘With a second offense-of failing to register,
: Appeliant aﬁpea;ed befor;: Judge Russo on Jéﬁuary 30, 2012 to. waive Ahis.lright to a jilry
trial. R.‘l. Dufing thé hearing, Appellant explained that while serving his time for a
- charge in 2000; the legislature created a new law for supervised releéée and coﬁditional
discharge for'a s'ex‘offender. R. 5, lines 3-20; R. 6, lines 16-20. He further éxplained that
'an(')ther judge had removed him from the program reguiring registration in 2008. R. 5,
lines 21-23. Wheﬂ Appellant continued to address the matter of cbmmimity supervision,
Judgé Russo explained his belief tﬁat the requirement to register as a sex offender had
_nothing to do with any subsequent‘charges or cémmunity supervision. R. 6, line 23 - R.

7, line 8. Appellant contested that registration was never ordered by the judge. R. 7,



lines 12-13. However, later, Appellant stated “I don’t care nothing about registering.
You want me to register, I’ll register. It’s just that two year thing. I don’t even know it’s
relevant. Idon’t know. I’m not contesting the registering thing. I’m contesting that.” R.
9, lines 15-19. Later, Appellant cleriﬁed that he should suffer only the sanctions¢ uneler
the law in 2000, not the greater sanctions._developed while he was in prison, iﬁcluding.
“GPS monitoring, and all this kind of crazy stuf » R.11; line 22 — R. 12,-line 1; R. :12,
line 19 — R. 13, line 16. ‘ | |
At the reconstruction hearing, Patricia Grant, the Clerk of Court for Colleton
County testified to having a vague recollection of testifying at Appeilanti’s trial. R. 26,
1_ines 2-9. She “probably provided a certified copy of the record.”' R..26, line 10-16. She |
then identified state’s exhibits one ‘and two as being certified copies of the originel
records ,of Appellant’s vsentenees. R. 26, line 17 - R. 27, line 4; R 16-17 Ms. Grant had
no further memory of what transpired at Appellant’s frial. R. .27,'line 5—R. 28, line 5.
Jay Lemacks, a .reti‘red probation and parole agent, recelled Appellant’s trial 1n
- somewhat greater detail. R. 28; line 20. Lemacks recalled testifyjng that he had provided
Appellant with oral and written notice on the requireﬁent to register. Ess‘entially,‘ he
tesﬁﬁed that Appellant was instructed to eegister. R. 29, lines 14-22; R. 30, lines 4-21.
Lemacks identified state’s exhibits three and four as documents that were used during his
trial testimony. Exhibit three was a form called notice of sex offender registry shewing
Appellant’s signature dated September 1, 2011. E)ghibit four was a form listing standafa
sex offender cehditions, including the registretion requirement. R. 30, line 2 - R. 32,

line 2; R. 20 Although Lemacks initially recalled no questions from the trial dealing with



the GPS monitor, he did recall the fact that Abpellarit was on GPS monitoring at the time.
R. 33, lines 16-22. |
. Lemacké was recalled as a witness by Appellant during.tl'le réconstruc‘;ion hearing
based .upon the testimony of trial counsel. Lemacks édmitted trial counsel asked him
questions about the GPS monitoring, ‘buf did not recall the specific questioﬂé Or answers.
Althouéh hé believed trial counsel asked about the we.ight. and dimeﬁsions.of the GPS
monitoring device, Lefnacks was not sure of fhe answers. R.‘ 67, linesv‘S,'-ZS. He did not
recall Judge Russo making any specific rulings concerning the GPS monitor. R. 69, lines
JERTS |
| Ray Taylor, a sergeant with thé Sheriff’s Office, testified that he oversaw the sex
offender registry for the Sheriff at the time of Appellant’strial. R; 35, lines 5-18. Tayior
recalled tesﬁfying that he had received forms from Le-macks indicating tﬁat Appellént
was required to register within a day of being released. Iﬁ cher words, Appellant, who N
was released von S‘eptembe_r 1, 2011, Was required to register by SeptemAbe‘r 2',.2.011. :
“Taylor claimed h? made several atteinpts to contact Appell_ant without ansl success.
When Appellant had not registered by Septe;r'n.be'r'26, 2011, Taylor obtained a Warraﬁt for
Appellant’s arrest. R. 36, lines 5-14: R. 39, lines 12.23. | | |
Appellant’s trial counsel, John D. Bryan, “moved for a directed verdict on the
grounds that the GPS monitoring made this requirement unconstitutional, that it was a -
violation of the ex post facto clauses of the state and federal. co;lstitutions, the federal
constitution-coming in through the [Foﬁrteenth] Amendment.” R. 45, lines 3-13. Trial
~counsel submitted a two-page brief in support .of his argument. . R. 45, lines 1-4. ‘This"

brief was admitted as an exhibit during the reconstruction hearing. R. 87-88 According



to trial counsel, Judge Russo denied the motion for ‘directed verdict. Trial 'counsel
" recalled that Judge Russo acknowledged that GPS monitoring was a restraint on
Appellant, but such restraint did not “arise to the level of an ex postlfacte violation.”. R
46, lines 11-17.

Tr1al counsel recalled the prosecut1on asked Appellant if he had been convicted of
the sex offense and if he had failed to reg1ster He further recalled that Appellant “in a-
roundabout way, admrtted it.” R. 48, lines 1-6. At the conelus10n of the defense case,
trial couneel renewed his motion for directed verdict based upon the same legal argument.

" The trial judge again denied the motion. R. 48, lines 16-1 8.

Appellant’s memory ‘of the trial was somewhat more vivid than the .(‘)ther
witneeses? as would be expeeted. Appellant recalled a challehge te the sufﬁcieney ef the
indictment eecurring during a pretrial hearing. However, the trial jndge-never‘ ruled on
“the motion. R. 53, line 21 —A'R 54, line 16. Add1t10nally, Appellant recalled a motion to ‘ .' '

| exclude any pr1or convictions that were older than ten years. Ultlmately, the prosecut1en'
agreed to use iny’convictions less than ten-years old. R. 55, lines 3-22.

Also, Appellant recalled a motion concerning relieving Appellant from
commumty supervision. R. 56 lines 4-14. Aceordmg to Appellant Lemacks test1ﬁed
that Appellant had served the ent1rety of his sentence and the Honorable Perry Buckner
had determined that Appellant was no longer required to serve‘comrnunlty superv1s_10n.
Thls matter was relevant because Appellant was required to register as a sex offender

" both as a result of his conviction and as a result of community supervision. R. 548? lines -
2-24; R. 59, lines 4-17. Appellant’s testirnony at trial included his assertion that he was

not required to register as a sex offender at the time he was convicted of the sex offense.



This was a basis for his argument that requiring him to register violated the ex post facto
clause. R. 60, lines 1-25. Appellant also recalled his trial counsel arguing the GPS
monitor was unconstitutional. R 61, lines 4-13. However, ﬁnlike trial counsel,
Appellant recalled Judge Russo grénted the motion conceming the GPS rﬁonitof. R. 61,
‘iines 13 -21. A B

| Later, Appellant recalled the prosecutor asking:him if he recéived the notice-to
r—egister as testified to by Lemacks. Appellant resp;)nded that he revi.ewed the paperwork
with Lemacks and informed Lemacks of his disagreement with the applicability of the
‘registration requirement to him. Lemacks insisted that Appell’ant .sign the doéument
despite his insistence that the registration requirement was inépplicab_le to him.

During the Sentenéing proceeding,‘;Appellgnt ir'lformed-Ju.dge Russo that he hadl
been falsely imprisoned. Al£hough Appellant a.dmitted' to having pmicipated in “gang
banging” previously, he had turned his iife aré)L'md.ﬁ R. 62, line 15 - R 63, line 15.
According to Apbellant, Judge Russo relievéd him from community- supervision, But
sentenced him to one-year incarceration. R. 63, line 18 — R. 63, line 24.
i)iscussion

The United States Constitution provides “[n]ol_bill of attainder or ex post facto
Law shall be passed.” U.S. Const. Art. [, § 9. The United States Constitution limits the
abilities of stafes to do likéwise: “No state shall ... pass any bill of attainder_, ex post facto
law, or law impairing the obligaﬁon of contfacts, or grant any title of nobility.” U.S. "
Const. Art. I, § 10. Similarly, the South Cgroiina Constitution provides “[n]o bill of
attainder, ex post facto law, law impairing the obligation of contracts, nor law granting

any title of nobility or hereditary emolument, shall be passed, and no conviction shall

10



work corruption of blood or forfeiture of estate.” S.C. Const. Art. I, § 4. These clauses
prohibit the enactment of any law that imposes a punishment for an act that was not -
punishable at the time the act was committed or imposes additional punishment to what

was then prescribed. Weaver v. Graham, 450 U.S. 24, 28 (1981); Cooper v. S.C. Dep’t-

of Prob., Pardle & Pardon Servs., 377 S.C: 489, 501, 661 S.E.2d 106, 113 (2008). “The

purpose of an ex post facto clause is to prevent lawmakers from passing ‘arbitrary or

¥

vindictive legislation.”” State V Bryant, 382 S.C. 505, 510, 675 S.E.2d 816, 819 (Ct.

App. 2009)(quoting Miller v. Florida, 482 U.S. 423, 429 (1987)).

The United States Supreme Court set forth four general categories of laws that
violate the ex post facto clause of the United States Constitution:

Ist. Every law that makes an action, done before the passing of the law,
and which was innocent when done, criminal; and punishes such action.
2nd. Every law that aggravates a crime, or makes it greater than it was,
when committed. 3rd. Every law that changes the punishment, and inflicts
a greater punishment, than the law annexed to the crime, when committed.
4th. Every law that alters the legal rules of evidence, and receives less, or
different, testimony, than the law required at the time of the commission
of the offense, in order to convict the offender.

- Calder v. Bull, 3 U.S. 386, 390 (1798). A law violates the ex post facto clause when it
applies to events that occurred prior to its enactment and the offender of the law is
disadvantaged by it. State v. Walls, 348 S.C. 26, 30, 558 S.E.2d 524, 525 (2002); see

also State v. Huiett, 302 S.C. 169, 171, 394 S.E.2d 486, 487 (1990). However, “[a]

change' in the law does not run afoul of the ex post facto clause if it only affects a mode
of procedure and does not alter ‘substantial personal rights.”” Bryant, 382 S.C. at 511,
675 S.E.2d at 819. To implicate the ex post facto clause, the statute at issue must be

criminal or penal in purpose and nature. Id.

11



At the time of Appellant’s conviction for criminal sexual conduct with a minor in
the first degree, the Sex Offender Registry Act contained no requirefnent for certain
individuals on the registry to be monitored with an'electronic monitoring device.
Howevér, the Act was amended in 2005 to provide for such monitoring. 2005 Act No.
141, § 8. Currently, the statute requires the following: -

Upon conviction, adjudication of delinquency, guilty plea, or pleé of nolo

contendere of a person for committing criminal sexual conduct with a

minor in the first degree ..., the court must order that the person, upon

release from incarceration, confinement, commitment, institutionalization,

or when placed under the supervision of the Department of Probation,

Parole and Pardon services shall be monitored by the Department of

Probation, Parole and Pardon services with an active electronic monitoring

device. : '

S.C. Code Ann. § 23 — 3 — 540 (A). Additionally, the statute requires the following .
coneerning electronic monitoring: -

A person who is required to register pursuant to this article for committing - -

criminal sexual conduct with a minor in the first degree ..., and who

violates a term. of probation, parole, community supervision, or -a

s community supervision program must be ordered by the court or agency

' with jurisdiction to be monitored by the Department of Probation, Parole
and Pardon services with an active electronic monitoring device.

.S.C. Code Ann. § 23 —3 - 540 (C).

“In Walls, the South Carolina Supreme Court addressed whether the Sex Offender
Registry Act violated the ex.post facto clause. In 1973, Walls was convicted of assault
with intent to ravish. However, in 1998 he was serving a prison sentence on an unrelated |
conviction. When he was released, the Departmént of Corrections notified Walls that he

~ would be required to register as a sex offender as a result of his 1973 conviction. Walls -

failed to register, was convicted of such failure, and received a senfence of ninety days’

imprisbnment. Walls, 348 S.C. at 28-29, 558 S.E.2d at 525. Addressing Walls’ claim

12



that the Act violated the ex post facto clause, the Court held the Act was retroactive
because it applied to events occurring prior to its enactment. Speéiﬁéally, the Act appligd
to Walls, whose offense occurred in 1973. Id. at 30, 558 S.E.2d at 526. Héwever, the
Court determined the Act was “not so punitive in purpose .or' effect as to constitute a |,
criminal penalty.” Thus, the Act did not violate the}ie_x post facto cl;iuses of the state and
fede‘ral cbnstitutions. Id.

- Using the analysis of Walls, it is clear the requirement of electfonic'monitoring of
Appellant violates the v‘ﬁrst.pwront'g'of the ex post 4@ analysis in that it apblies
retroactively. Appellant w;is convicted in 2000 of the triggering offense; however the
requi;ement of electronic moni;[oring was ﬁotestablishga uﬁtil 2005.

The question theh is whether the statute is penal or criminal in its purpose and

nature so as to violate the second prong of the analysis. Our Supreme Court examined

this .isshe in In tﬁe' Interest of Justin B., 405 S.C. 391, 747 S.E.2d 774 (2013). The Courf-.
initially examined thé legislative intent an_d“detérmined that ﬁofhing on the face of the
 statute suggested “that the General Assembly Squght .to cfeéte énﬁhing othér thaﬁ a
simple scheme désigned to protect the public from harm, or that the electronic monitoring
~ requirement [was] incompatible with prior jAudi.cial determinations regarding-restrictions
placed on sex offenders.” Id. at 405, 747 S.E.2d at 781. Additionally, thg Court found
that the statute was not so punitive in effect as to negate the intention to deem in civil. Id.
The Court explained, “[e]lectronic - monitoring is- not sinﬁlaf to thosé . sanctions
historically regarded as punishrﬁent.” Id. at 4057 747 S.E.2d at 782. In comparing the
lifetime registration requirement for sex offenders, which the Court had previously

determined was non-punitive, the Court explained that electronic monitoring did not-

13



provide the same broad public dissemination of the sex offender’s status. The Court
concluded “it does- not logically follow that this Cburt can deem this prophylactic and
non-invasive mechénism punitive.” Id. at 406, 747 S.E.2d at 782. According to the’
. Court, the electronic monitoring 'requirement imposed no -afﬁrmative disability of |
restyaint on the person béing monitored. Id.

Turning to the commonly accepted traditional aims of punishment, retributiqn and%
deterrence, the Court found the electronic monitoring requifément did not pfoinote
punishment to the exclusion of the provisioﬁfs civil goals. The COuft further found that
the’ electronic mo;litoring requirement may deter sex -offendéré from reoffending, and
therefore supported the civil purposes of protecting é()}mmuni.ties and aiding gnforcement
“in conducting investigations. As suc‘h, deteﬁené,e ‘servéd both criminal‘ and civil goals.
Q at 407, 747 S.E.2d at 782. Next, the Court éxplained that the eléctro'ni_c monitoring
scheme bofe a clear and ratibnal connection to a non-punitive purpose, which was to
“‘promote the sfate’s fundarr;ental right to provide for tfxe public health, welfaré, and
safety of its citiz_ens,’ and to ‘protect communities, C(;f;duc;[ invéstigatidns, and a};prehend
offenders.”” Id. Based upon this 2013 decision, Appellant’s‘argumerit that the electronic

monitoring requirement violated the ex post facto clause would likély fail.

14



CONCLUSION

Appellant respectﬁilly requests this Court reverse his conviction and sentence and

. remand for a new trial.

"Respectfully submitted,

s

. Susan B. Hackett
Appellate Defender

ATTORNEY FOR APPELLANT .

‘This 17th day of December, 2013.
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