RECEIVED
May 29 2026

SC Court of Appeals

STATE OF SOUTH CAROLINA ) IN THE SOUTH CAROLINA
) COURT OF APPEALS

COUNTY OF CHARLESTON ) Indictment No(s): 2023-GS-10-05197, 2025-GS-10-

00812

)
) Charge(s): Murder, Criminal Conspiracy

STATE OF SOUTH CAROLINA )
)

Vs, g REQUEST FOR REPRESENTATION
JAVAR MITCHELL, ) ON APPEAL
)
Defendant )

)

On behalf of the request of the above-named Defendant, to be represented by the

South Carolina Commission of Appellate Defense, the undersigned attorney would show unto
this Honorable Court that:

I

He is the attorney for the defendant-appellant in the above captioned case. The defendant-
appellant was placed in custody immediately following conviction and sentence and was
not available to personally sign this Request.

The defendant-appellant was represented by the Charleston County Public Defender's
Office as an indigent, pursuant to the Defense of Indigent Act.

The defendant-appellant has been informed that he may request assistance from the South
Carolina Commission of Appellate Defense in perfecting his appeal.

A timely Notice of Appeal has been filed on the defendant's-appellant behalf.
The defendant-appellant has been informed that nothing requires that office to pursue this

appeal unless that office's Chief Attorney is satisfied that there is arguable merit to this
appeal and that he cannot afford to hire an attorney.

At this time, the defendant-appellant requests the aid of the South Carolina Commission

of Appellate Defense in perfecting his appeal to the South Carolina Court of Appeals.

Ml [ 1,

A= = T

Rachael C. Arora =~
Senior Assistant Public Defender
Charleston County Public Defender

Charleston, South Carolina

Dated: Ma\; 7 ﬁ , 2026,
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- STATE OF SOUTH CAROLINA )
); VERIFICATION

COUNTY OF CHARLESTON )

Personally appeared before me the above-signed attorney, who being first duly sworn,
deposes and says that he has read the foregoing Request for Representation on Appeal and
knows the allegations contained therein are true, except as to those which may be alleged to be

upon information and belief and as to those, he believes them to be true.

SWORN to and subscribed before me
%
this 29 ¥ day of WK:I , 2026.

D (v oot

NOTARY PUBLIC FOR SOUT%AROLINA
My Commission Expires: % \ / Vo [ 2030

1




STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT
e A _ : a( [ndictment #: 2023G51005197
STATE OF SOUTH CAROLINA 2025GS1000812
V8.
JAVAR MITCHELL,
DEFENDANT. VERDICT FORM
I We the jury unanimously find the Defendant, Javar Mitchell, as to the charge
of Murder:

CGUILTY NOT GUILTY

I We the jury unanimously find the Defendant, Javar Mitchell, as to the
charge of Criminal Conspiracy:

”J_,,,-—w . ._
UILTY NOT GUILTY

Please sign and date,

(‘)(Wv{« 1 Hon lnly (0, 7075

Jury Fdreperson Date

RECEIVED
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May 292026 |
SC Court of Appeals




,a oo . . ]
STATE OF SOUTH CAROLINA SENTENCE ORDER . IN THE COURT OF GENERAL SESSIONS

COUNTY OF CHARLESTON ) INDICTMENTICASE#: 2023-GS-10-05197
) AWK 2023-38-10-05197
STATE s, ) Date of Offanse; 07/19/2021
Javar Mitche ) S.C Code§: 16-03-0010 -
AKA; ' SSN: ) CDR Code #: 0116
. RACE: . SEX: . poB: ) Range of Offense: Murder (Death, Lifs, or NLT 30 vears to fife)

In disposition of the above indictment comes now the Difendant who was CONVICTED OF & or [ PLEADS

TO: Murder Range of Offense Pled: (Death, Life, or NLT ;g yazrs to life)
in violation of § 16-03-0010 of the 5.C. Code of Laws, bearing CDR Codas # 0116
C1 NON-VIOLENT B VIOLENT 0 SERICUS B MOST 8ERIOUS [0 MANDATORY GPS {1§17-25-45
. {CSC wiminoe 14 of CSC whmingr 3%}
The chlarge Is: (@ Ag Indlcted (1 Lesser Included Offense O Defendant Walves Presentment to Grand Jury

The plea Is: [J wo Rec/Nepollations [T Negotiated [0 Recommendation

fs Timothy Fineh 78223 Iz Raghael C. Atora 102915
Solickoy SC Bar #, Attomey for Defendant . SC Bar #

The Defendant is commiited o the I{SCDC O County Detentlon Center ~ [1 Home Incarceration Program

fora detennlnate term of YOANTE years andfor shall pay a fine
of $ . ; provided that upon the service of days/months/yeers/Time Served and or payment

of § plus costs and assessments as appllcable® ; balance is suspended with probation for __monthafyears

and subject to SCOPPPS standard conditions of probation, which are incorporated by referanca,
The sentence shall run (§ CONCURRENT or £ CONSECUTIVE (o sentence on:

TR‘The DetelEant & to De given cradit for time sarved pursuant 1o §.C, Cade § 24-13-40 to be calculated and applied by SCDC
_lir_w O To include time spent on monttored house arrest prior to trial and senfendng

SPECIAL CONDITIONS:

OPTUP -
{3 No Contact with Victim O Domestic Violence Intarvantion Program B Hold for Inpatient Treatment
O Sex Offender Reglstry pursuant fo S.C. Code § 23-3-430 O SACMHC if necessary
O Central Registry of Child Abuse and Neglecl purguant to 8.C. Code § 17-25-135
3 Othar;

. Restitution  §
O RESTITUTION See Separate Order (20% per S.C. Code §24-21-490(B) ) FINE: $
§14-1-206 (Assessments 107.5%) [ _
§14-1-211 (A){(1) Conv. Surcharge) FinefCosts and Assassments are to be paid {o the Clark ~ $100 $190.00D
§14-1-211 (A)2)(DU} Surcharge) of Court within __ $100 $
§56-6-1985 (DU Asseszmant) > $12 5
§66-1-286 (DU! Breath Tast) 525 $ _

14-1-212 (Law Enforcemant Funding) $25 $2.5..09
§1+1-213 (Drug Court Strcharge) May 29 2026 $160 3
§34-11-70(b)and(c), and 34-11-90(c)and(d) (Admin Fraud Check c,oun Coets) $41 $
§50-21-114 (BUI Breath Tes! Fee) SC Court of ﬁ%pﬁ%a‘i $50 8
§56-6-2042()) (Vehicle Assesament) $40/ea 5
3% to County (if paid in instaliments) TBD s A1y
' Appointed PD or appointed othar counsel. Proviso requires $500 to be pald to Clerk during $500 5
probation and ehall be collected before any other fees -
[1 §17-3-45(B) Unpaid Application Fes to be paid to the Public Defender Fund $40 §
TOT s(2¥.7y5

Sl Lt y

L
Courl Repartdr Hcl the ve Pats

Date;

01/27/2025

Presiding Judge .
JU(’}T(‘:‘&'/& p|”~) '
2%
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TFF/0404686
WITNESSES

DOCKET NO. 2023-GS-10-05157

The State of South Carolina

Charlesion Co 7 Sheriff Office .
Eﬁ__@v_&éﬁ) /gﬁM/ M. GoLB3T € County of Charleston

AGENCY CASE NUMBER

2021-009328

— —
e .

ARREST WARRANT NUMBER

2023-GS-10-05197

DATE OF ARREST

10/29/2021

ACTION OF GRAND JURY

' /A’._A N7 A T
Foreperson of Grand Jury Dage:

A AN

VERDICT

7:\)(3:\(;}, W Han ﬂ,lD.LZ}

Foreperkhn of Petit Jury Date:

|

COURT OF GENERAL SESSIONS
NOVEMBER TERM 2023

THE STATE
VS,
JAVAR MITCHELL.

e po:: GENES

Indictment for
MURDER

SC Code: § 16-03-0010
CDR Code: 0116

May 292026
SC Court of Appeals

*
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STATE OF SOUTH CAROLINA SC Court of Appeals

INDICTMENT
COUNTY OF CHARLESTON

At a Court of Geperal Sessions, convened November 2023, the Grand Jurors of
Charleston County present upon their oath:

Murder

That in Charleston County, South Carolina on or about July 19, 2021, the defendant,
Javar Mitchell with malice aforethought did kill and murder {J Sy means of
a fircarm, and— did die in Charleston County as a proximate result thereof
on or about July 19, 2021 in violation of §16-3-10 of the South Carolina Code of Laws
(1976) as amended,

ki
Against the peace and dignity of the State, -émd contrary to the statute in such case made and

provided.
+ e .
P TIMOTHY FINCH
' ASSISTANT SOLICITOR




STATE OF BOUTH CAROLINA  ~ SERTEN%E E'ORDER " IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON May 292026 ) mdicTMENTICASES: 2025.68.10-00812
| o ) AW 2025-G8-10-00812
STATE s, SC Court of Appeals)  Dete of ffense: 0711812021
Javar Mifchell ) 8.C Codef: 16~17-0410
8SN; | CDR Code #; 0049

ARA:
RACE:. sex: i} DOB:- ). Rango of Ofinse: Criminal Congolracy [NMT § Years or NMT

in disposition of the above Indlciment comes now the Defendant who was CONVICTED OF & or [ PLEADS

TO: Crimingl Conspjracy Ranga of Offense Pled: (NMT 5 Years or NMT $6.000)
In violation of § 16-17-0410 of the S.C. Code of Laws, baarng COR Code #0040

B NON-VIOLENTY H VIOLENT 3 SERIOUS B MOST SERIOUS L MANDATORY GPS {0 § 17-2545
{CSC wiminor 1 or CSC wiminor 3

The charge is: B2 As indicled [ Lesser (ncluded Offense U Defendant Waives Presentment to Grand Jury
The ples is: [3 w/o Rec/Negotiations {1 Negotiated [] Recommendation

"

s Timothy Finch 78223 Is Rachael C. Arora 102915
Solicitbr ~ SCBar# - Atterney for Defandant SC Bar#

The Defendant Is committed o the )?(SCDG [J County Detention Center [ Home incarceration Program

for a determinate term of é dwha@mm—m& OYOANTE years andlor shall pay a fine
of § ; provided that upon the service of _ daysfmonths/years/Time Served and or payment

of & plus costs and asseasments as appbeable® ; balance is suspended with probation for monthga/years

and subject io SCDPPPE standard condliona of probation, which are Incorporated by reference,
The sentence ghall mnéCONCURRENT of [J CONSECUTIVE fo sentence an;

Mha De w is to be glven credit for time served pursuant to 8.C, Code § 24-13-40 fo be calculated and applied by SCDC
2 To inglude time spant on monitored house arrest prior to trial and sentencing

SPECIAL CORDITIONS:

apTuP :
3 No Contact with Victim {1 Domestic Violence Intervention Program O Hold for Inpatient Treatment
O Sex Offender Reglstry pursuant o S.C. Code § 23-3-430 OO SACMHC If necessary
[1 Central Registry of Child Abuse and Neglect pursuant to S.C. Coda § 17-26-136
1 Other:

Restitution §
0 RESTITUTION See Separate Order (20% per S.C. Code §24-24-490(B) ) FINE: $_
§14-1-208 (Assessments 107.5%) 3
§14-1-211 {A)(1) Conv. Surcharge) Fine/Casis and Assessments are {o ba pald lo (he Clerk  $100 $100.50
§14-1-211 (A)(2)(DUI Surcharge) of Court within days/months $100 $
§56-5-1985 (DU| Assessment) $i2 3
§66-1-286 (DU Brealh Test) $25 $
614-1-212 (Law Enforcemant Funding) $25 £7 3T
§14-1-213 (Dug Court Surcharge) $160 5
§34-11-70()and{c), and 34-11-80{crand(d} (Admm Fraud Check Courl Costs) $41 3
§60-21-114 (BUI Breath Test Fas) §60 §
§5B8-5-2642()) (Vehicle Asseaament) $40/ea §
3% to County (ff paid In installments) : TBD § 85 /%
3 Appeinted PD or appointed other counsel, Praviso requires $500 to be paid to Clerk during §500 $§
probation and shall be collacied before any other fees
0 §17-3-45(B) Unpaid Application Fee to be paid to the Public Defender Fund $40 $

|

(»H/ TOT,
CWWMM ,

— 8CCA217B
Eﬂ&s&eﬁ(ﬁ[&‘“" 3!\ Uf\g 5/2(’/ 2 - © QU025
Court Reporer de Sententae Dale Praesigding Judge

J W(Q DEFERR NCH (F Juey of /"’”7‘7
Jud

o, HILJ 25




TFE/0A04686
WITNESSES

Charleston County Sheriff Office

DOCKET NO. 2025-GS-10-00812

The State of South Carolina

/ﬁﬂﬂﬂ- Y ﬁ) O o 2. 0 87 County of Charleston |

AGENCY CASE NUMBER
2021-009328
COURT OF GENERAL SESSIONS
ARREST WARRANT NUMBER _
FEBRUARY TERM 2025

2025-GS-10-00812
DATE OF ARREST L

10/29/2021 THE STATE

VS.

ACTION OF GRAND JURY

TRUE

JAYVAR MITCHELL

S vo-- SIS

Foreperson of Grand Jury i i Dage:

|

YERDICT

Waumy Wbn 9] 10lams

Fm-epers&il of Petit Jury Date:

Indictment for

CRIMINAL CONSPIRACY

SC Code: § 16-17-0410
CDR Code: 0049

RECEIVED)
May 292026
SC Court of Appeals
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RECEIVED
May 292026

_ STATE OF SOUTH CAROLINA SC Court of Appeals

INDICTMENT
COUNTY OF CHARLESTON

_ At a Court of General Sessions, convened February 2025, the Grand Jurors of Charleston
County present upon their oath:

Criminal Conspiracy

That in Charleston County, South Carolina on or about July 19, 2021, the Defendant, Javar
Mitchell, did combine, conspire, confederate, agree or have tacit understanding with
another or others for the purpose of accomplishing an unlawful object or a lawful object
by uniawful means (to wit: Murder} in violation of Section 16-17-410 of the South
Carolina Code of Laws (1976) as amended.

Agmnst the peace and dignity of the State, and contrary to the statute in such case made and

et o

TIMOTHY FINCH
ASSISTANT SOLICITOR

.
-




RECEIVED
May 292026
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STATE OF SOUTH CAROLINA ) INTHE COURT OF GENERAL SESSIONS

N THE COUNTY oF PR Tk ?5 FOR THE NINTH JUDICIAL CIRCUIT

JULIE J, ARMS [RON;  Indictment Nos.: 2023-GS-10-05197, 2025-GS-
CLERK OF COURTY 10-00812

By e ) Charge(s): Murder, Criminal Conspiracy
| ]
STATE OF SOUTH CAROLINA )
)
V5. )

- ) DEFENSE’S MOTION FOR NEW TRIAL

JAVAR MITCHELL, ) PURSUANT TO RULE 29{(A)
)
Defendant. )
)

The Defendant, Javar Mitchell, nmve-s for a new trial pursuant to Rule 29 of the South

Carolina Rules of Criminal Procedure, following his convictions for Murder and Conspiracy at
PROCEDURAL HISTORY

When Javar wes ooly [JJ BBl < Charteston County SherifP's Office detained
himn on the charge of Murder. Due 10 his age at the time of the incident, he wes originally charged
in Family Court as a juvenile. On November 1, 2021, shortly afier his detention, the Ninth Circuit
Solicitor's Office filed petition seeking to transfer jurisdiction of Javar's case from the Family
Court to the Court of General Sessions and 10 prosecute him as an adult. Nearly two years later,
the Honorable Mandy W. Kimmons presided over a Transfer Hearing on August 14 and 135, 2023,
On the same day that testimony conciuded, Judge Kimmons issusd a verbal ruling ordering that
jurisdiction be transferred to the Court of General Sessions. On November 6, 2023, the Ninth
Circuit Solicitor's Office directly indiéted Javar for Murder. He was subsequently served with

that indictment-on December 19, 2023, at a bond hearing, The State later indicted him in February

Page 1 of 6



2025, on the charge of Conspiracy, an offense that was not part of a waiver hearing in Family
Count.

The Ninth Circuit Solicitor’s Office noticed Javar for trial for the term of July 7, 2028,
along witha codefr_.ndant,_ The trial was scheduled in front of the Honorable
Thomas William McGee, III. Prior to picking a jury, the Court heard and ruled on two significant
motions from the Defense for Javar: (1) Motion to Remand Jurisdiction to Family Court and (2)
Motion to Sever, In addition, the defénse team for codcfcndam-movcd 10 sever the
trial. Following arguments from the parties, the Court denjed the Motion to Sever and ordered that
Javar be tried alongside Yl The Motion to Remand Jurisdiction to Family Court was
also denied, and a jury was subsequently seated, Several additional pretrial motions from both
Defendants were addressed and ruled on prior to the start of any testimony,

A jury trial was held, in which the State prosecuted both Defendants together, and
ultimately both Defendants were found guilty of Murder and Conspiracy on July 11, 2025, Given
the lengthy jury deliberations and late hour at which a verdict was rctumcd, the Court graciously
permitted the parties to file written post-trial motions instead of making them that evening. Due
to Javar's age, sentencing in this matter has been deferred in order for the Defense to prepare for
an individualized sentencing hearing pursuant to Aiken v. Byars, 410 $.C, 534, 765 $.E.2d 572
(2014), cert. denied, 135 S. C1. 2379 (2015) and Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455
(2012). ‘This motion is filed pursuant 1o Rule 29 of the South Carolina Rules of Criminal
Procedure,

ARGUMENT FOR NEW TRIAL
In making his motion for the new trial, the Defense for Javar renews all pretrial motions,

objections made during trial, and motions for directed verdict. In addition, the Defense offers the

Page 2 of 6




following additional arguments related to thase pretrial motions, as well as additional grounds as
follows.

L The Defendant’s Motion to Remand Jurisdiction to Family Court should have
been granted.

A Motion to Remand Jurisdiction to Family Court was filed by the Defense on May 30,
2025, The Defense argued that 8,C. Code Section 63-19-1210(6) is unconstitutional; that the
Kent factors rélied upon in waiving jurisdiction of Javar’s case to General Sessions Count
violated his due process rights under the federal and state constitutions; that charging Javar as an
adult violated his rights under the equal protection clause; and that prosecuting him as an adult
violated his rights under the 8% Amendment of the United States Constitution and Asticle 1,
Section 15 of the South Carolina Constitution. The Court denied the motion.

Al trial, there was clear testimony that Javar was only _at the time of the
incident that ied to him being arrested and charged. In addition, Detective McCauley testified
that when he attempted to get Javar to consent to providiﬁg a buccal swab (without a search
warrant) that he refused and ran to his room, locking his door. When the SWAT tcam and U.S.
Marshalls appeared along with the police, alt fully armed, to detain him for murder in October
2021, Javar, still ) i not come out immediately. This testimony by Detective
McCauley supported that Javar's young age and immaturity were a factor in the months
following the incident and by default his youthful immaturity would have existed in July 2021,
There was no testimony that he was more mature or sophisticated than the average | NINED

W For these reasons, along with the constitutional grounds raised in the Defense's pretrial
motion, the Court should grant the Defense’s Motion for New Trial and remand jurisdiction to

the Family Cour.

Page 3 of 6




II.  The Defendant, Javar Mitchell, was substantially prefudiced by being tried
along side codefendant, and he was not afforded a fair trial in
violation of his due process rights under both the United States and South
Carolina constitutions,

Prior to jury selection, the Court heard arguments on the Motion to Sever filed by both
the Defense for Javar and the Defense for codefendant YR The State swategically
offered to the Court not to call a witness namcd—. due the impact it would have on
the ability 1o have a joint trial, Despite additional arguments offered by counsel for the Defense,
the Court denied the Motion to Sever, a jury was selected, and the State procecded with a joint
trial. While Defense for Javar argued both in its written motion and in oral arguments that a joint
trial would substantially prejudice him and violate his rights under the 6™ Amendment of the
United States Constintion and Asticle 1, Section 14 of the South Carolina Constitution, the
Defense had no ability to predict the reality and profound impact of being tried alongside
BB Dcfense counsel for Javar argued that {SNNINNY would estify that she saw
TR - i biack truck on the day of the murder but not Javar and that the jury could
sssume that Javar was also in that trock. S ¢i¢ testify and identified [N =
being in the truck. The Defense for Y undermined Javar's defense, and often
undermined any romentum or progress gained by Javar's defense team during subsequent cross-
examination of witneésses. While the undersigned attempted to distance Javar's defense from
SN d<fensc and representation, the fact tha they were tried together, inescapably
subjected Javar 1o the jury’s perceptions of— counsel and defense strategy. Javar's
right to a fair trial was substantially hurt by —trial counsel’s performance.
Therefore, the Defense requests that a new trial be granted and that he be tried separately from

SR b iudeed by a jury only focused on his individual guilt or innocence.
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HI.  During the testimony of there is a possibility that his attorney
was signaling or making head movements with answers to the questions posed
by attorneys.

During the trial, the State cn!!ud—as 2 witness. - isa
cooperating codefendant and charged with Murder and Conspiracy in the same incident as Javar,
—attomey was present in the courtroom and seated in the first row in the gallery
during his testimony, The Defense has become aware ﬂmt—anomey may have
been making head movements during the questioning of_ that couid be construed
as signaling angwers to his client. It is unclear whether this was intentional or not, and af this
time, it is unclear wbeﬂac‘r—vicwed the alleged activity by his attorney. Because
the Defense was not aware of the allegation duﬁng—wsﬁmcny, the Defense
could raise no objection conternporaneously with the alleged conduct, The Defense is working
to investigate the allegation, and once additional information is gathered on this issue, the
Defense intends to supplement this Motion for New Trial. Should this information be verified, it
would undermine the integrity and credibility of [JENJNMR t<stimony and violate Javar’s
right to a fair trial under both the 5™ and 14™ Amendments of the United States Constitution and
Article 1, Section 3 of the South Carolina Constitution.

IV.  The Court should have instructed the jury with the Defense’s Proposed Jury
Instruction of the Reasonable Juvenile Standard for Hand of Onc Hand of AlL

Prior to instructing the jury, the Court held a jury charge conference on the record, As
part of that conference, the Court heard arguments regarding the Defense's request that the Court
adopt and charge 8 Reasonable Juveniie Standard for Hand of One Hand of All, A written Jury
Charpe Request end Memorandum in Support of that request were submitted and made a Court's
Exhibit. The Defense relies on its written materials and &l oral arguments made and asks the
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Court to reconsider its decision to not give the proposed charge and allow the charge to be

instructed at a new trial in this matter.
CONCLUSION

For the reasons outlined in this motion, the Defense for Javar Mitchell respectfully
requests that a hearing be scheduled in this matter for the Court to hear arguments and any

potential testimony regarding the request for a new trial pursuant to Rule 29,

Respectfully Submitted,
Rachael Arora o !
R | Senior Assistant Public Defender
<
& 2F
Q ¢ &
LL! a. EE v}
-~ T <5 £
w = .5 Charleston Cousty Public Defender
=
g8 5 ;
ATTORNEYS FOR JAVAR MITCHELL
Charleston, South Carolina

Dated: 'ﬂ*l‘l-i lz's

v
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RECEIVE]D)
May 29 2026

SC Court of Appeals
STATE OF SOUTH CAROLM L L} R — COURT OF GENERAL SESSIONS
FOR THE NINTH JUDICIAL CIRCUIT
IN THE COUNTY OF CHAMEMORY }H i 21!
ent Nos.: 2023-GS 10-05197, 2025-GS-

-
.!J ”.. J c‘:l\ . Iy
CLERK OF d0UkY-00812
€75 ) ) Cha.rge(s) Murder, Criminal Conspiracy

RY
¥
STATE OF SOUTH CAROLINA )
)
V8. )
)
JAVAR MITCHELL, ) DEFENSE ADDENDUM TO MOTION
) FOR NEW TRIAL PURSUANT TO RULE
Defendant, ) 29¢A)
)

The Defendant, Javar Mitchell, moves to supplement his motion for a new trial pursuant
to Rule 29 of the South Carolina Rules of Criminal Procedure, following his convictions for
Murder and Conspiracy at trial.

PROCEDURAL HISTORY

A jury trial was held, in which the State jointly prosecuted both Defendants, Javar
Mitchell and [N - utimatcly both Defendants were found guilty of
Murder and Conspiracy on July 11, 2025. A motion for a new trial on behalf of Javar Mitchell
was filed pursuant to Rule 29 of the South Carolina Rules of Criminal Procedure on July 21,
2025, The State filed their response on August 5, 2025, in the form of a joint response to both
Mitchell’s Motion for New Trial and Defendant —Motion for New Trial.

Subsequent to the filing of the State’s response, The Defendant, Javar Mitchell, moved
for an order from the Court for the production of courtroom video surveiliance in the possession
of the Ch&ﬂ@n County Clerk of Court that is relevant to his Motion for New Trial. This
motion was filed on August 8, 2025, The State filed their response on August 15, 2025,

Page 1 of 5




On August 18, 2025, Judge McGee issued & ruling in an emsil ordering that the parties
should receive a copy of the video testimony of (MM nd with instructions that the
video should remain under scal . A proposed order has been drafted and circulated by the
undersigned, and Defense has also provided this proposed order to Judge McGee.

The Clerk of Cowrt has moved forward in making the video available to the parties,
including mailing a copy to the trial judge, and Defense Counsel for Mitchell picked up the video

from the Clerk of Court office on August-19, 2025.
SUPPLEMENTAL INFORMATION

In their Motion for New Trial, Defense argued that during the testimony of-
W - is - possibility that his attomey was signaling or making head movements with

answers to the questions posed by attorneys, While the State argued in jts response that the
Defense failed to make a contemporaneous objection, the Defense attorneys for Mr, Mitchell -
were unaware of the conduct when it was occurring behind them, and therefore, had no ability or
information to make such en objection, raise it to the court, or move for a mistrial at that time,
Following the conviction, the Defense investigated the allegation and was able to gather
information on this issue.

Defense was able to gather three affidavits from witnesses who were in the gallery of the
courtroom during \JNJEPINR t<stimony. These affidavits are attached as Exhibit One,
Exhibit Two and Exhibit Three, Each affidavit indicates that attorney was

making head movements to indicate “yes” or “no” during his testimony,

Defense was also able to review the video surveillance footage from the courtroom of

— testimony in the Clerk of Court’s office prior to moving for an order to have
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the video produced. In viewing the video, the attomey makes one head movement during the
Direct Examination of— It is not unti] the Cross Examination and Redirect that the
movements are visible and noticeable upon review of the video, Defense believes that the
approximate times listed below are relevant and support the affidavits thax—
attorney was making head movements of yes and no during—testimony.

1. 3:56:15 — Attorney moves positions in the courtroom
2. 4:09.06 — Attorney moves head and raises hand

3. 4:18:34 - Attorney shakes head yes

4. 4:18:40 ~ Attorney shakes head yes

5. 4:18:59 — Atiorney shakes head no

6. 4:19:03 - Attorney shakes head no

7. 4:19:50 - Attorney shakes head no

8. 4:19:58 - Attorney shakes head yes

9. 4:25:02 - Attorney appears to be writing a note

10. 4:33:53 — Attorney shakes head yes

11. 4:35:22 — Attomey shakes head no

12. 4:38:28 - Attorney passes the note to solicitor Timmy Finch
13. 4:44:10 — Attomey shakes head no

14. 4:44:45 — Attomey shakes head yes

15. 4:44:50 - Attorney shakes head no

16. 4:44:54 — Attomney shakes head no

17. 4:44:57 — Attorney shakes head no

18. 4:45:08 — Atiorney shakes head no

Page 3 of §




19. 4:45:13 — Attorney shakes head no
20. 4:45:20 - Attotney shakes head no
21. 4:45:30 - Attorney shakes head no
22. 4:45:44 — Attorney shakes head yes
23. 4:45:52 - Atiorney shakes head no

24. 4:45:56 — Attorey shakes head no

Y <iccony vas o key part of the State’s case. Whether his testimony was
coached by his attorney or influenced by inadvertent head movements from the gallery must be
given real consideration by the Court in deciding whether Javar Mitchell's right to a fair trial was
violated. —answared questions on cross and re direct about whether he had
received his discovery. Tﬁc TeBsOn tl:le line of questioning about discovery was important is
because it shows m‘ould have studied his discovery to bolster his story prior to mecting
with the State to proffer and that goes towards his credibility. It also shows that he was able to
listen to —interview and prepare to have this testimony match that of-

The issue of witness coaching has been addressed in State v. Smith, 333 S.C. 159 (2009). In
this case, the Defendant's counsel moved for a mistrial after it was made aware that the aunt was
making motions and mouth movements towards the child witness during their testimony. After
the defendant was convicted, Defendant’s counsel moved for a new trial with respect to the issue |
of the aunt’s coaching during the testimony. The trial judge granted the motion. In reviewing this
decision, the Court stated they were guided by the following principle, “When it is made to

appear that anything hes ocourred which may have improperly influenced the action of the jury,
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the accused should be granted a new trial” Jd at 168 quoting Stare v. Britt, 235 S.C. 395, 425,

(1959).

Here, there is evidence that—artomcy was making head movements
indicating yes or no during his testimony. The movements may have improperly influenced [}

—tesﬁmony and the actions of the jury, Therefore, a new trial should be granted.
CONCLUSION
For the reasons outlined in this addendum, the Defense for Javar Mitchell respectfully

requests that a hearing be scheduled in this matter for the Court fo hear arguments and any

potential testimony regarding the request for a new trial pursuant to Rule 29,
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STATE OF SOUTH CAROLINA.
IN THE QOUNTY OF CHARLESTON

STATE OF SOUTH CAROLINA.

JAVAR MITCHEL),,

IN THE COURT OF GENERAL SESSIONS
FOR THE NINTH JUDICIAL CIRCULT

Indictment Nos.! 2023 38710 05197, 2025 GS .
10 00812 .

Charge(s): Mutder, Celufonl Conspitasy

" )

N

, IanAbbayﬂlnmbeﬂ.

RED befior me; Abboy. Campbell; wha after being duly swom, deposes and says:

From May t Augirst 2025, ImnmhwahxkfbrthomnccumyMﬁnDﬂmdu’sn

Office.

During the week of Mciday, Iuly&, through Friday, Jitly 11,.0f 2025, [ vess in regalar stterdanice
at the tris] of Javar Mitchell,

One of the witnasses, NN cxtiod to testify i tha:case was the clisat of atiormey Jim
On the day that SN wes catted to tesiify, T was sitting in the second row of tho gallery

6. Mr. Smiley wan sitting in the ficst row of the gallary; slmoat directly in front of me.
Whea I caliet to the stsnd, Mr. Seailey moved in the gallery o the ceter of the
pew bé was I, R sppeared to me that Mr. Smiley sreanged hinself o be in the diect tine:of sight

o I v e s intitying. |
Whits I s toctifyini, N Sy appesred 4o reactth gvery quostion that wasisakad
of his client By nodding or sheking his hesd ng emphatically.
I did ot ses whefher
reditions to-the fnestibos.

10. The. answers thet the olient geve appeared.to be in line with the responses that Mr. Smiley was.

aver made éye comtact vith Mr, Seriley or swer Mr, Smiley's:
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IN THE COURT OF QENERAL SESSIONS
FGRTI‘EMJUDICIALCIRCW

Indictoment Nos,: 2023 GS 1005197, 2025 GS
IGWSIZ

mmmh.ﬂummm

: Binmy voderstanding that Mr. Sralley [s the stforney of record for Co-Defon

Amvn' QF ALYSSA RAE

Mymummmnm‘hm,naq nﬂlmmnﬂyanployduhmhmcw

Public Defender’s Office:.
1 am on aifo . ymey who works primarily in:our fimily-coust division representing juvealles vnder the

age of eightesn (1) in cfimiinal matters..
mﬁadmﬁhlﬁ,ms,mmummq&uhmmmmm
"l'hhlrldlmed sproiniately four (£) deys, sid T was proscit af-vadious points. tiroughiout thoss

. On July 9, 2025, I was giresdeit:for thic tostimanies of co-mm— mﬂ-

I wasiscuded in the fiond row of the gallery, %’Tdh%hmwmyrwwmto _
Mi. Cirtrin wis Jim Sifley, Esy. snd next to My, Smlbyquah]chny.
T

mmhumdmmwmm-

Dietng Co:Deondert QIR oy, M. Sy mads bl commnt ogaingthe e

mmaﬁmmmhﬁhnmw%ﬂnmﬁw-mmsmw
Toudly sind statid, “thuit's not going to-wodk.®




11 Additionlly, ths defnrse seked Co-Desindant [ several quistions sbout what the conditions
andmiles would be I e wore $0 20:10:SCDC. Mr: Smiloy audibly stated “give me-a bresk” wrhile.
waving arvand whet locked 1 be & vape.

12, Mir. Smiley was asked by conr; room deputics.at kewst two {2 times #o pit sway his-vape s hio was
Fiobdiig it b s Hsad Shediighols: i aRetiiod,

3. Hepontinuoualy sighed boudly dind made nolass that, to nse, indicated displeasare and snnoyasice.

14, M&mmadnwmdm;mdhudm&umvhmmhhhdmm |

ablmbearm

: o ished his testimony snd afber n shodt break, Mr. Smiley’s client, Co-
mm—mmmwbegmhamm

16, M Smiley shifted-oviet it the first benich so that he could be bette visible o his ctient on the stand,

17. Dirring the ditect cumnination of Co-Defondant IR these were times where Mr; Smitey
nodied (to lndmw)orsbobkhhhud(m indicate no) in an exiggerated manper.

‘18, Basod-on owr positioning, these gestures would be olearly visible to his client and clearly visible to
miestibir of e Jury,

19; Dising. the: oross-exmmioation: of Co-Disfenda JIIIR e defeose wakel Co-Desendant
-mmmmmemmwmum ‘prior to ‘making his
statemént t W eiforcetent oF thé iclicitor's office. Co-Defw $tated that bs had.

20.. Afier this questitm, M. Smiley wont info fis briefoase looking for 2 legal ped. Once he found one,
Hevifots a ote stating; *Did siot give [ dlscovery. Dia wot kave repoiti

21, He then folded that note up snd affempled (o get the attention of Solicitor Timmy Finch.

22, Mr. Finch walked over tiowards the galiery sad My Smiley passted him the note.

23, Doring the re-direct of Co-Défeadart M. Fioch sskid Co-Defeadant (IR
Mﬂmuywwﬂuhhdmbmwdimmy prios to his proffer.

24. Co-Defendant IR eexn to verbilty say that b had, but ks he was respinding, Mr, Smijey
was sheling his head 1o inficate 35" in a1 exaggerated manner, Co-Detindant [ tber
-quickly stated that he had not reviewsd anything.

25. Mir. Finch attesapted to clarify this snswer by gsking agiiin whether ho revicwed sny discovery prior
0 his proffer.

26, coDefsadun [ ety metioved the video of Co-Defendarnt [ tutecview wits
law enforooment but 25 he was snswering; M. Smiley, agatn, was very clearly shaking his hesd 0
indicate *5o."

27. Thess gistiures were fistracting and cansistent thiough his clieat's teatimony.




28, It was clear that Co-Defbndan -Wlbhwsu M. Smiley oake these gestures a5 Cow
Deﬁnﬂm-m vers changed st times to align with M. Similey’s gustires «s detailed

wy of v 2025,
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‘STATE.OF SOUTH CARGLINA ) mmcomw&mmsassms
| N ) FORTHENINTHJUDICIAL CIRGUIT
IN THE COUNTY OF CHARLESTON )
) Indictment Nos.:2023 GS 10 05197, 2025 G8
y 1000812
; Chiirge(s): Mindes, Criminal Conspiracy
STATEOF SOUTH CAROLINA. ;
. )
o )
JAVAR MITCHELL, ] mmor

sk swys:
1, Lam an stomey sf fiis Charlesion Counly Offics of the Public Defondar and bave been
eaiployed here for the lest five years,

2. Thisaffidevitsummarizes the behavior T obsarved from M. James Smiley ik the coutroom

3, [ am aware thit thiis cass dnvolved four co-defendanity who were chiirged with, the sams

offenise; and that only two, Jmmmm_mwm
their nghtwujmytml,

its (1 dé not recall thieir rintied) testificd for the State in the trial

5, AsImalLIwmmctoobwvemalmmdmgs mgﬂnaﬂﬂmonafluly 9,
2025, When [ wallked:into the courfroom, T sat down in the third row of the pewn, dimost
mn‘ihenﬁddieofthemw Imm,mdmhmmmmdmwhimbyhh

6. 1 observed part of one of the co-flefiendant’s direct testimony, which was followed by the
other co-defendsmt (witness) [later realized wes being represented by Mr. Smiley, .

7. Although 1 wiis not mmédiately avire if the relativnship bétwenii Mr, Smiley end this
witness, the relstionghiy’ becans clead o me throughout the State's direst examination.
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8. When Mr. Smiley’s client offered direct testimony, 1 soticed that he (Mr. Sruiley) was:

podifing whesi the Stats stked questions that called for “yes™ answers and stiaking Hia head
whess asked daestions that called for “no™ mivwers.

9. rmwmw mdrﬁngmdshakmgofthﬂhmds - to Mr. Smiley.

intently cbaerving and £

10, Asthe direct expiniastion contimaed, the State asked Me, Smitey’s client  line of qoestions.

related to the receipt of discovery-or a box of discovery, During diis line-of questioning, I
noticed M, Smiley shook his bead for *no”™ and.his-client anawering in the affimative,
When the Stats sttemgited to ¢larify this anawer and Mr. Smiley’s chient responded in the
affirmative agkin, Mr. Stislley:shiook his head for *nc” sgein, This is whete 1 realized (or
believed) thit M, Smiley’s nods and shakes of the head, might have bieen suggesting the
answers to the qoestions on direst exantnation.

11. M. Siifey did ot hod ot dmhtﬂ;lmddxmg cross exmininations by the defense.

12, Prom whese T-wad sitting, 1 cotdd:ado that the witness statid was almiost dingonatly acroas
and within direct view of where Mz, Smiley was sitting.

13, noticed-one of the jurors sceing fhils behavicr.

S\WJRN TO AND SUBSCRIBE) BEFORE ME
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STATE OF SOUTH cmowﬁ\ T IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON _ [ p\\: 4SNINTH JUDICIAL CIRCUIT

2005 SEP | ,
¢ 1| aans \\ARDER DENYING DEFENDANT’S
STATE OF SOUTH CAROLINARRY of COU™! MOTION FOR A NEW TRIAL

vs. BY_,__./'MTGE? Warrant #is 2023-GS-10-05197 &
2025-GS-10-00812
JAVAR MITCHELL,
Indictment #s 2023-GS-10-05197 &
DEFENDANT. 2025-GS-10-00812

THIS MATTER carne before the Courton August 22, 2028, for a hearing on the Defendant’s
Motion for a New Trial. The Defendant was convicled of Murder and Criminal Conspiracy by a
Charleston County jury on July 10, 2025. Due to the late hour of the verdict, Judge McGee granied
the Defense 10 days to file any Post-Trial Motions.

The Defense timely filed its Motion for a New Trial on July 21, 2025, citing four grounds
for a new (rial; 1) Defendant’s Motion to Remand Jurisdiction to Family Court should have been
granted; 2) Defendant was prejudiced by being tried with co-Defendant - 3) there was a
possibility that during Co-Dafendant— testimony (hat Defendam—
attorney was signaling. answers to questions, and: 4) that the Court should have instructed the
Defense’s Proposed Jury instruction of a Reasonable Juvenile Standard for “the Hand of One is the
Hand of Al

The State filed a reply tothe Defendant’s Motion on August 5, 2025, On August 8, 2025, the
Defendant {iled a Motion for Production of Video Surveillance to augment its Motion and submit
supporting exhibits for its Motion to the Court, This relief was granted, and video of the relevant
portion of the trial was produced under seal, On August 21, 2025, the Defense filed an addendum to
its Motion 10 include other supporting evidence for the Court's consideration.

With the consent of all parties, the hearing on the Motion was conducted in Judge McGee's
Sealed Courtroom via Webex, Rachael Arora appeared on behalf of the Defendant, and Timothy
Finch appeared on behalf of the Ninth Circuit Solicitor's Office. With the consent of both the
Defendant and his attorney, the Defendant attended the hearing virtually from the Sheriff Al Cannon
Detention Center.

The Court heard argument from both partics regarding each of the grounds for a new trial,
Grounds 1, 2, and 4 had been decided during Pre-Trial Motions and, as the arguments were




substantially the same, the Count denied the cach on the same grounds. As to the third ground for a

hew trial—that there was 2 possibility _atiomcy was signaling answers during
—testimunymthe Court heard extensive argument, viewed the supplied surveillance

video footage taken during the tria) from four vantage points, and reviewed each affidavit filed by
the Defense. After thorough argument by both sides, the Court found that there was insufficient

evidence (o support a claim of influence by- attomey during—tcstimony.

First, Defendant’s counsel conceded that it was not known whether- ever saw his
attorney’s alleged movements. Second, even if there was evidence that the witness made eye contact

with his attomey—which was not possible 10 determine by the video provided—it was unknown

whether the answer given by - occurred before or after his attorney’s movements, Of
course, if ever saw his attomey or only looked at him after answering a question, there
could be no influence over the wilness’s responses, Third, the Court granted the Defense and
Solicitor additional time to conduct any discovery they felt was helpful or relevant to this ground for
a new frial, such as interviewing —an.d/ur his attorney, questioning other witnesses, etc.,
and no party submitted further evidence. Lastly, while the affidavits submitted by the Defense stated
Defendant’s attomeys and others from the Public Defender's office were aware of this issue at or
shortly af‘tcr— testimony, this issue wag not brought to the Court’s attention by way of
objection or otherwise at the time it occurred or before the verdict was given.

After hearing from the Defendant and the State, the Court finds it appropriate, and it is
therefore ORDERED, ADJUDGED, AND DECREED that:

The Motion for a New Trial is DENIED.

AND IT IS SO ORDERED!

278
The Honorable T. William McGee 111
PRESIDING JUDGE, 9TH JUDICIAL CIRCUIT

[
[—]
3

Columbia, South Carolina
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