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IN REPLY TO DIAXAMED!

DiaxaMed’s arguments depend on DiaxaMed’s version of the facts, underscoring the
reality that this case belonged to the jury. The “TL;DR” of this briefing is that the trial court
wrongly granted a JNOV because it lacked authority to decide credibility issues or resolve
conflicting evidence. This Court should reinstate the jury’s verdict, which resolved disputed
facts based on witness testimony and documentary evidence.

Contrary to DiaxaMed’s arguments, this case is not about an agreement to co-develop
a medical device. It is not about a joint venture, or a partnership, or any other sort of
undertaking between Sealevel and Respondents to jointly create and market medical
equipment. Instead, this is a case about Sealevel’s obligation to supply a widget—a
component part—for CreatiVasc’s medical device. At all times relevant to this lawsuit,
CreatiVasc had sole control over the medical device for which Sealevel was obligated to
supply the part. And, importantly, Brookhaven and DiaxaMed had control over CreatiVasc.

The relationship between Sealevel and CreatiVasc is governed by the Customer
Supply Agreement (the “Agreement”), the UCC, and their course of dealing. In contrast to
DiaxaMed’s arguments, the Agreement contains no contingencies or conditions precedent; it
is not predicated on CreatiVasc actually marketing its medical device—and the fact that
CreatiVasc/Brookhaven (puppeteered by DiaxaMed) chose not to do so has no bearing
whatsoever on CreatiVasc’s obligation to pay for the widgets it ordered from Sealevel.

As to DiaxaMed: the evidence showed that DiaxaMed knew about the relationship

between Sealevel and CreatiVasc/Brookhaven at the time that it chose to curtail CreatiVasc’s

1 “DiaxaMed” refers to Defendant Diaxamed, LLC. “Sealevel” refers to Plaintiff/ Appellant Sealevel
Systems, Inc. “CreatiVasc” refers to Defendant CreatiVasc Medical, Inc. “Brookhaven” refers to
Brookhaven Vascular, Inc. and Brookhaven Merger Corp., collectively.





performance under the Agreement. And DiaxaMed took Sealevel’s proprietary information
from CreatiVasc, which the Agreement expressly requires CreatiVasc to protect. It was well
within the province of the jury to decide that DiaxaMed thereby interfered with Sealevel’s
contract to Sealevel’s detriment.
REPLY TO STATEMENT OF THE CASE
DiaxaMed’s theory of the case depends on its fact-intensive argument that Sealevel
and CreatiVasc never agreed on critical terms, including product specifications, price, and
quantity. Notably though, in its chronological “Factual Background,” DiaxaMed skips over

the vast majority of the years 2015 - 2016, jumping in two sentences from the February 2015

merger of CreatiVasc with Brookhaven all the way to “late 2016” when CreatiVasc ostensibly

was “unable to create a functional Gen Two System.” (Diax. Br. at 6). By skipping past nearly

two years, DiaxaMed conveniently omits evidence and testimony showing that in 2015-2016:

e CreatiVasc provided Sealevel with detailed specifications for the Product on February 15,
2016. (R. at _, P1’s Trial Exs. 11; Trial Tr. 99:12-20, 101:10-102:11); see also 35 U.S.C. § 110.
DiaxaMed does not mention this evidence, nor the patents procured by CreatiVasc for the
System, because it defeats its argument that the parties never agreed on specifications.

e CreatiVasc ordered six (6) of the Product from Sealevel in 2016. (R.__, Trial Tr. 98:8-101:18,
135:7-11, 222:13-15, 317:20-22; see also P1.’s Trial Exs. 11, 12). DiaxaMed does not mention
this evidence, because it defeats its argument that the parties never agreed on quantity.

e CreatiVasc made a $10,000 advance payment on its order for the Product. (R.at _, P1. Tr.
Ex. 26). DiaxaMed fails to mention this, because it defeats its argument that there is no
evidence the parties discussed price.

e Sealevel told CreatiVasc it had the Product available for delivery, but CreatiVasc did not





respond. (R. at_, Trial Tr. 135:5-9).
e When CreatiVasc/Brookhaven began finalizing its merger activity with DiaxaMed in late
2016, it ceased all communications with Sealevel. (R. at _, Trial Tr. 135:5-22).

e DiaxaMed decided that CreatiVasc/Brookhaven would no longer work with Sealevel, in

2016/2017. (Trial Tr. 105:22-106:7).

Moreover, DiaxaMed’s “Factual Background” mischaracterizes the relationship
between Creativasc/Brookhaven and Sealevel - painting them as quasi-partners who were
working together to “create a functional Gen Two System.” (Diax. Br. at 5-6). DiaxaMed
does this to make it seem like Sealevel had some responsibility for creating CreatiVasc’s
medical device - but in reality, responsibility for what the Agreement identifies as the
“CreatiVasc Hemoaccess Valve System®” (i.e. the “System”) belonged entirely to
CreatiVasc/Brookhaven, which owned the patents for the System. (R. at _, Pl. Ex. 14, Ex. A).
Further, the Agreement itself is clear that Sealevel was a mere supplier of a part for a System
owned and controlled by CreatiVasc. (R. at _, Pl. Ex. 4 § 18 (“Nothing herein shall be
construed to create any partnership, joint venture, or similar relationship . . .”)).

Lastly, DiaxaMed fails to mention that it subsequently bargained for and acquired
Sealevel’s confidential technical information, which was expressly protected under the
Agreement. (R._, Pl. Ex. 4 § 14; R._, PL. Ex. 14 at Ex. A (CreatiVasc/Brookhaven contributing
“Computer files located on the computer equipment and storage devices” to DiaxaMed)).
CreatiVasc sold this valuable information to DiaxaMed without Sealevel’s consent, in breach
of the Agreement. Among other things, DiaxaMed took ownership of the intellectual
property and patent application for the System, which patent application is the subject of the

Second Amendment to CreatiVasc’s Agreement with Sealevel. (R._, Cf. Pl. Ex. 6, referencing





US Patent Application No. 146095241, with Pl. Ex. 14, Ex. A, identifying Patent Application
No. 146095241 as a “Contributed Asset” to DiaxaMed; see also Trial Tr. 345:9-19). Further,
DiaxaMed’s purchase of CreatiVasc expressly included all “Computer Files located on the
computer equipment and storage devices transferred hereunder,” which included the
laptops of CreatiVasc/Brookhaven employees who had been exchanging information with
Sealevel, including Steve Johnson. (Pl Ex. 14; Trial Tr. 295:15-19). After purchasing all of
CreatiVasc/Brookhaven's assets, DiaxaMed made the decision to stop working with Sealevel
- a decision from which a jury could infer that DiaxaMed knew about the Agreement.
ARGUMENT IN REPLY
The record in this case is replete with evidence, including direct testimony, numerous
documents, and circumstantial evidence, from which a reasonable jury could (and did) find
breach of contract and interference with contract. DiaxaMed’s arguments that there was “no
evidence” of any element of Sealevel’s claim against it strains credulity, particularly against
the backdrop of a three-day trial with more than twenty documentary exhibits. The trial
court was obligated to uphold the jury’s verdict if there was any evidence to sustain the jury’s
implicit factual findings. Instead, the trial court wrongly invaded the province of the jury
when it granted a JNOV in this case. Further, the trial court got the law wrong on contract
formation, failing to recognize that the Agreement is a textbook contract for the sale of goods
to which the UCC applies. This Court should reverse and reinstate the verdict.
I. The trial court erroneously granted JNOV on Sealevel’s claim for intentional
interference with contract against DiaxaMed because the Agreement is an enforceable
contract, and evidence in the record supports each remaining element.

DiaxaMed defends the trial court’'s JNOV Order on the grounds that (1) the

Agreement is unenforceable as a matter of law and (2) even if the Agreement is enforceable,





no evidence in the record supports any other remaining element of intentional interference
with contract. As set forth below, the Agreement is a contract for the sale of goods governed
by, and enforceable under, the UCC. And as the trial judge recognized at the directed verdict
stage of trial, the record included evidence on each of the other elements, requiring the claim
be submitted to the jury. Accordingly, the trial court wrongly overturned the jury’s verdict.

a. The Agreement is an enforceable contract for the sale of goods governed by the
UCC, under which Sealevel and CreatiVasc acted for years.

DiaxaMed argues the Agreement is unenforceable by contending, first, the Agreement
lacks essential and material terms, and, second, the UCC is inapplicable because the
Agreement is not one for the sale of goods. (Diax. Br. at 12-17). But DiaxaMed’s brief dances
around the entire purpose of the Agreement — for Sealevel to provide a good (the Product) to
CreatiVasc — placing the Agreement neatly within the UCC’s purview. And because the UCC
permits certain gaps in contracts, like those existing in the Agreement at execution,
DiaxaMed’s brief improperly argues those gaps render the Agreement unenforceable, even
if the UCC applies. Moreover, DiaxaMed’s brief does not seem to dispute the fact that
Sealevel and CreatiVasc acted pursuant to, and intended to be bound by, the Agreement.

i. The UCC governs the Agreement.

The “Customer Supply Agreement” had one purpose: for Sealevel to “supply” a good
(the Product) to CreatiVasc. DiaxaMed argues that because Sealevel claimed damages based
on its time and materials, the Agreement is accordingly a services contract governed by
common law rather than the UCC. (Diax. Br. at 15). But because DiaxaMed’s argument does
not match any part of the analysis of whether or not the UCC applies, DiaxaMed’s argument
is both telling and unconvincing.

The Agreement required Sealevel to create, develop, and sell to CreatiVasc the





Product (a good). (R. __, Pl’s Ex. 4 § A, § 1). The Agreement is, notably, not a consulting
agreement, nor is it a services agreement. The Agreement is, aptly, a supply agreement,
under which Sealevel agreed to supply, and CreatiVasc agreed to purchase, a good. This
arrangement can only be one for the sale of a good. As a result, the UCC applies. Plantation
Shutter Co., Inc. v. Ezell, 328 S.C. 475, 478-79, 492 S.E.2d 404, 406 (Ct. App. 1997) (“[if] the
contract’s predominant factor is the sale of goods with labor incidentally involved, the UCC
applies. . . . In most cases in which the contract calls for a combination of services with the
sale of goods, courts have applied the UCC.”).

Even if the Agreement encompasses some level of services, the predominant and in
fact ultimate purpose of the Agreement is for Sealevel to supply the Product (a good) to
CreatiVasc. Seeid. Here, the Agreement may have involved some level of services as Sealevel
and CreatiVasc met and corresponded on numerous occasions, and worked independently,
to analyze how the Product could work with the ultimate System. (See, e.g., R. at __, Trial Tr.
59:3-10, 133:7-25, 135:5-22, 158:15-20). But these services, to the extent they are services, pale
in comparison to the actual purpose of the Agreement (for Sealevel to provide the Product, a
good, to CreatiVasc). And it should be noted that no part of the Agreement contemplated
Sealevel providing consulting or other services to CreatiVasc.

In contrast to DiaxaMed’s main argument on the UCC’s applicability, the fact that
Sealevel’'s damages may be based off its time and materials does not render the Agreement a
services contract because that analysis is outside the predominant purpose test. See Plantation
Shutter Co., Inc., 328 S.C. at 478-79, 492 S.E.2d at 406 (explaining the predominant purpose
test); see also S.C. Code § 36-2-305(1) (“The parties if they so intend can conclude a contract

for sale even though the price is not settled. In such a case the price is a reasonable price at





the time for delivery if . . . (b) the price is left to be agreed by the parties and they fail to
agree.”); see also S.C. Code § 36-2-710 (“Incidental damages to an aggrieved seller include any
commercially reasonable charges, expenses or commissions . . . otherwise resulting from the
breach.”). In any event, in analyzing damages, albeit incorrectly, and in contrast to
DiaxaMed’s argument, the trial court itself recognized the UCC applied to the Agreement.
(R.at __, JNOV Order at 11-12).

Because the crux of the Agreement is for Sealevel to supply the Product (a good) to
CreatiVasc, the Agreement is a goods contract under the UCC.

ii. The Agreement is enforceable under the UCC.

DiaxaMed makes much of the fact that, at execution, the Agreement left open for
future determination a price term, detailed specifications, warranty, purchase order, and
quotation. (Diax. Br. at 12-14). But three main issues stop DiaxaMed’s theory in its tracks:
first, the UCC permits these gaps and enforces contracts which feature them; second, the
parties subsequently filled most of those gaps; and third, the parties” long-standing conduct
evidences their intent to be bound by Agreement.

The UCC expressly allows parties to contract for the sale of goods “in any manner
sufficient to show agreement, including conduct by both parties which recognizes the
existence of such a contract.” S.C. Code § 36-2-204(1) (emphasis added). And “[e]ven though
one or more terms are left open a contract for sale does not fail for indefiniteness if the parties
have intended to make a contract and there is a reasonably certain basis for giving an
appropriate remedy.” S.C. Code § 36-2-204(3). Even if “the writings of the parties do not
otherwise establish a contract,” the “[c]onduct by both parties which recognizes the existence

of a contract is sufficient to establish a contract for sale . ...” S.C. Code § 36-2-207(3). These





statutory guideposts trump the case law on which DiaxaMed relies. And the evidence in the
record satisfies these statutory parameters.

Though DiaxaMed ignores this in its brief, Sealevel and CreatiVasc later filled in some
of the gaps in the Agreement, including the specifications and the purchase order. At
execution, the parties did not complete the specifications because the Product had not yet
been invented. (See R. at __, Pl’s Ex. 4 § 1 (requiring Sealevel to create the Product)). But
after Sealevel created the Product, the parties identified specifications in detail, including in
patent applications. At that time, CreatiVasc submitted a written order for six (6) of the
Product, including detailed written specifications. (R. at __, Trial Tr. 98:8-101:18, 135:7-11,
222:13-15, 317:20-22; see also P1.’s Exs. 11, 12). Accordingly, the evidence shows the parties
ultimately filled the gaps —precisely as the UCC permitted them to do.

And, though absent from DiaxaMed’s brief, the Agreement included other material
provisions, including a confidentiality provision, indemnification provisions, and a
limitation of liability in Sealevel’s favor. (R.at__, PL’s Ex. 4 §§ 13, 14, 16). Thus, in contrast
to DiaxaMed’s brief, the Agreement was not “completely devoid” of all material terms. The
remaining gaps in the Agreement are the sort contemplated and allowed by the UCC.

Lastly, Sealevel and CreatiVasc’s years-long conduct evidenced their intent to enforce
and be bound by the Agreement. The facts of this matter indisputably demonstrate they
executed the Agreement in 2014, amended it twice, and, over the course of more than two (2)
years, engaged in countless communications and meetings to advance the Product and the
System. (R.at __, Trial Tr. 120:9-17; see also Pl.’s Exs., 4, 13; see also Compl. §q 1, 27-29, 34,
38; see also Answer Y9 2, 23, 28, 31, 34). CreatiVasc even made a $10,000.00 advance payment

to Sealevel at some point for the Product. (R. at __, Pl.’s Ex. 26). Based on this conduct, it





would be illogical, insincere, and unlawful for CreatiVasc to subsequently claim it had no
enforceable contract with Sealevel, which it has nevertheless done.

At the very least, this extensive, bilateral conduct created a question for the jury on
the parties” intent, which the trial judge acknowledged on the record. (R. at __, Order
Denying Mot. Summ. J.; see also Trial Tr. 410:6, 413:9-16) (“Again, I think it’s a close call of
the way that all these facts fall out, but I think that there is a — a basis for that to go to the
jury.”); see also Columbia Hyundai, Inc. v. Carll Hyundai, Inc., 326 S.C. 78, 82, 484 S.E.2d 468, 470
(1997) (holding the facts required submission to the jury “of the matter of the existence of a
contract” where party argued the UCC applied to mean that a contract existed as a matter of
law); see also Benya v. Gamble, 321 S.E.2d 57, 60 (Ct. App. 1984) (“A trial court should submit
to the jury the issue involving the existence of a[n enforceable] contract where its existence is
questioned and the evidence is either conflicting or admits of more than one inference.”).

b. Evidence exists as to the remaining elements of Sealevel’s tortious interference
with contract claim against DiaxaMed.

Next, DiaxaMed argues that even if the Agreement is enforceable, there is “no
evidence supporting any other element of Sealevel’s tortious interference with contract
claim.” (Diax. Br. at 17). This is a bold statement after a multi-day jury trial with more than
twenty exhibits, and it contrasts with the trial court’s own decision to deny directed verdict
on the claim:

Okay. Allright. So the intentional interference with contract . .. Yeah, I looked

at that - I - I - Mr. Shealy [trial counsel for DiaxaMed], it’s a close call, but I

believe in light most favorable to the Plaintiff and the evidence that I think that

that is something that should go to the jury. ... I'm going to deny your motions

[for directed verdict] there.

(R. at _, Trial Tr. 409:22- 410:8).

Neither the trial judge nor DiaxaMed explain the mystery of how there was





evidence in existence during the trial, but suddenly “no evidence” after the jury
considered that evidence and found in favor of Sealevel. This Court should reverse the
JNOV because it was not decided based on any “legal questions,” as Rule 50, SCRCP requires,
but instead was the result of the trial judge improperly weighing the evidence. A motion for
JNOV is the renewal of a motion for directed verdict. Rule 50, SCRCP. “In considering a
JNOV, the trial judge is concerned with the existence of evidence, not its weight.” Curcio v.
Caterpillar, Inc., 355 S.C. 316, 320, 585 S.E.2d 272 (2003) (emphasis added).

Contrary to DiaxaMed’s arguments, Sealevel introduced evidence - and cited it in its
Brief —supporting its claim. Not conjecture, but instead testimony and documents, show that
DiaxaMed knew about the Agreement and intentionally procured its breach without
justification, causing loss to Sealevel.

i. There is evidence of (multiple) breaches of the Agreement.

Rather than address the actual evidence of breach which Sealevel cited in its Brief,
DiaxaMed argues that the “Agreement contemplated future obligations only if certain
conditions were met” and so “there was . . . no contractual obligation . . . that could be
breached.” (Diax.’s Br. at 18-19). This is wrong, for the reasons discussed above, as well as
because the Agreement itself contains no conditions precedent or contingencies whatsoever.
(See generally R. at __, P1.’s Ex. 4); see also Ballenger Corp. v. City of Columbia, 286 S.C. 1, 5, 331
S.E.2d 365, 368 (Ct. App. 1985) (stating that whether a contract contains a condition precedent

is a question of construction dependent upon the parties” intent to be gathered from the

a v aws

language they employ, and referencing words like “if,” “provided that,” “when,” “after,” “as
soon as,” and “subject to” are typically used to indicate a condition precedent). Despite

DiaxaMed’s argument, the fact that “no version of the System . . . was ever developed,
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marketed, or sold” does not affect the enforceability of the Agreement because the Agreement
was not conditioned on the System going to market. (Diax. Br. at 19).

Instead, the Agreement contains mandatory provisions requiring mutual
performance. These include, inter alia, that “Sealevel shall be responsible [for manufacturing]
the Product” and “Orders for the Product shall be made by [CreatiVasc]”. (R.at__, Pl.’s Ex.
4,881, 3). The Agreement also contains mandatory (“shall”) provisions protecting Sealevel’s

confidential information:

4. Confidential Information.

(a) As to any technical information or other information exchanged by the Parties during
this Agreement, any Pe i
Party (the "Disclosing Party") under this Agreement shall

arty receiving information (the "Receiving Par

| such information

al and preserve the

(whether written, oral, computer-based, or otherwisc) as confidel

ty or use such information for its own ben
ent. The Receiving Party shall take all nec
that all its cmployees, a officers, directors. and subcontractors treat such
information as confidential and do not divulge such information.  All such informati

Urposcs

ary precautions o ensure

provided to the Receiving Party shall r 1the sole property of the Disclos arty
I'he Receiving Party's obligations under this Section shall survive the termination of

this Agrecment for a period of five (5) years following the lermination date

(R.at __, Pl’s Ex. 4, § 14). And the Agreement includes specific requirements for termination.
(R.at __, Pl’s Trial Ex. 4, § 12).

The record includes evidence of breaches of these provisions, and JNOV was therefore

improper. “The jury’s verdict [should] not be overturned if any evidence exists that sustains

the factual findings implicit in its decision.” Welch v. Epstein, 342 S.C. 279, 300, 536 S.E.2d 408,

419 (Ct. App. 2000) (citing Smalls v. South Carolina Dep’t of Educ., 339 S.C. 208, 528 S.E.2d 682
(Ct. App.2000)) (emphasis added).

For starters, there was evidence that CreatiVasc/Brookhaven actually ordered the
Product from CreatiVasc - this reality was acknowledged at trial by Defendants, and there
are emails documenting it. (R. at _, Trial Tr. 222:13-15 (“Q: And at one point in 2016,
CreatiVasc did order six wands from Sealevel, didn’t it? A: I believe so.”); see also Trial Tr.

135:9-10; Trial Tr. 317:14-22; Pl’s Trial Exs. 11, 12, 26). Having ordered the Product,
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CreatiVasc breached the contract by failing to pay for it. Beyond its down payment (further
evidence of the order), even the Respondents do not dispute that CreatiVasc never paid
Sealevel for the Products it ordered. (R.at __, Pl.’s Trial Ex. 21).

Further, there was significant evidence that CreatiVasc/Brookhaven breached the
confidentiality requirements in the Agreement. Testimony by CreatiVasc employees showed
that they carried the information with them when DiaxaMed took over, and DiaxaMed’s asset
purchase agreement with Brookhaven shows that one such asset being acquired was “all of
its intellectual property and other assets related to [the] System,” including “computer files”
and the information on them, as well as “know-how associated with” the System. (R.at _,
Pl’s Trial Ex. 14 at 1-2, 10; Trial Tr. 270:21-271:4, 295:15-19).

Additionally, there was evidence that CreatiVasc breached the Agreement by
“ghosting” Sealevel, rather than properly terminating the Agreement pursuant to its specific
Termination provisions and protections. (R. at _, Trial Tr. 135:18-19, 296:2-13, 368:23-25).

For all these reasons, in addition to the evidence cited elsewhere in this Brief,
DiaxaMed and the trial court are wrong that there was “no evidence” of breach. Where
evidence exists, JNOV is improper, and this Court should so hold.

ii. There is evidence that DiaxaMed knew of the Agreement and
intentionally procured its breach, making [NOV improper.

Next, DiaxaMed carries on with its claim that because it did not know about the
Agreement, DiaxaMed could not have intentionally procured a breach of the Agreement.
(Diax. Br. at 21-25). The jury did not find the evidence supported DiaxaMed’s argument, as
indicated by the unanimous verdict against DiaxaMed. Indeed, there is ample evidence that
DiaxaMed knew about the Agreement and orchestrated its breaches. This evidence is direct

and circumstantial - both of which are perfectly legitimate categories of evidence by which a
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plaintiff may prove a claim.

The evidence shows: Brian McMurray owned DXM Holdings, LLC, the sole owner
and manager of DiaxaMed. (R. at__, Pl’s Trial Ex. 14; Trial Tr. 349:10-19). McMurray also
owned ATEX Technologies, Inc. (“ATEX”), which had its own Supply Agreement with
CreatiVasc to supply balloon valves related to the System. (R.at __, Pl.’s Trial Ex. 5 (signed
by McMurray and Steve Johnson); Trial Tr. 350:3-7, 350:23-351:14). McMurray was copied
on multiple emails referencing Sealevel and the work it was doing to make the Product, and
he attended a technology summit with Sealevel. (R.at__, P1.’s Trial Exs. 6 (stating Johnson
took a Product to ATEX), 8, 9). Subsequently, DiaxaMed, through McMurray, formed for the
sole purpose of buying the assets of CreatiVasc/Brookhaven, which it accomplished. (R. at
__, P1’s Trial Ex. 14 (Contribution Agreement signed by McMurray for DiaxaMed and Steve
Johnson for Brookhaven); see also Trial Tr. 353:6-9). CreatiVasc was pretty much a one-trick
pony, having as its primary reason for existence the development of the System that is the
subject of the Agreement and its two amendments, one of which was put into place just nine
months prior to the DiaxaMed asset purchase. (R. at __, P1.’s Trial Ex. 13; see Trial Tr. 97:7-
24 (Clark, an employee of CreatiVasc/Brookhaven and DiaxaMed, testifying that he and the
companies were solely focused on the System)). Before buying CreatiVasc/Brookhaven’s
assets, DiaxaMed did due diligence on the purchase. (R. at __, Trial Tr. 275:20-25, 509:8-
510:5). Indeed, DiaxaMed did enough due diligence that it was able to itemize its acquisition
of six Registered Marks and twenty-three specifically identified patents for the System
including at least one patent application that is referenced in the Amendment to the
Agreement that took place less than a year before DiaxaMed swooped in. (R.at__, P1.’s Trial

Ex. at 10; P1.’s Trial Ex. 13 (Second Amendment, signed by Steve Johnson for CreatiVasc)).
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After the acquisition, DiaxaMed continued to employ certain CreatiVasc/Brookhaven
engineers who had been working on the System. (R.at__, Trial Tr. 95:3-17). DiaxaMed also
employed and had significant communications with Steve Johnson. (R.at __, PL.’s Trial Ex.
17 (email from Johnson on behalf of DiaxaMed to Sealevel)). Johnson was, previously,
CreatiVasc/Brookhaven’s CEO, and he was the driving force behind (and signatory to) the
Agreement with Sealevel. (R. at __, Pl.’s Trial Ex. 4). Johnson was also, for CreatiVasc, the
driving force behind and signatory to the asset purchase agreement by DiaxaMed of
Brookhaven/Creativasc. (R. at __, Pl’s Trial Ex. 14). A few months after taking over
CreatiVasc, however, DiaxaMed instructed employees to stop working on the version of the
System for which Sealevel created the Product. (R. at __, Trial Tr. 96:9-97:6, 105:22-106:7).
DiaxaMed then terminated Steve Johnson’s employment, requiring him to surrender all of
his files and computer equipment and to sign a non-disparagement and non-disclosure
agreement in DiaxaMed’s favor. (R.at__, Pl.’s Trial Ex. 16; Trial Tr. 280:18-282:1).

This evidence, and the many inferences to be drawn from it, as well as the credibility
of Johnson’s and McMurray’s testimony that DiaxaMed knew nothing about the Agreement,
absolutely belonged to the jury. The trial judge initially recognized that the evidence was
sufficient to defeat directed verdict on the claims against DiaxaMed and to send those claims
to the jury. (R.at _, Trial Tr. 409:22- 410:8).

This Court has been clear: “A motion for JNOV may be granted only if no reasonable

jury could have reached the challenged verdict,” and “[t]he jury’s verdict will not be

overturned if any evidence exists that sustains the factual findings implicit in its decision.”

Welch at 300, 536 S.E.2d at 419 (emphasis added). The existing evidence in the record requires

reversal of the trial court’s JNOV and reinstatement of the jury verdict.
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iii. The evidence in the record shows that DiaxaMed damaged and
prejudiced Sealevel.

DiaxaMed again asks this Court to ignore evidence, and reasonable inferences, in
arguing that “no evidence” supported Sealevel’s claim that DiaxaMed damaged Sealevel.
(Diax. Br. at 25-28). And, again, the trial judge initially recognized that evidence existed,
requiring submission to the jury. (R. at __, Trial Tr. 409:22-410:8). The jury then properly
saw through DiaxaMed’s arguments when, after carefully considering the evidence, it came
down with the verdict. DiaxaMed may not agree with the jury’s decision, but the evidence
unequivocally put the decision squarely within the jury’s province. The trial judge wrongly
revoked the verdict.

As DiaxaMed seems to recognize, damages need not be proven to a mathematical
certainty. Johnston v. Brown, 290 S.C. 141, 348 S.E.2d 391, 393-94 (Ct. App. 1986) (rev’d on other
grounds by Johnston v. Brown, 357 S.E.2d 450 (1987) (“[M]athematical certainty of the amount
of loss is not required. . . . Where it is reasonably certain that damage has resulted, mere
uncertainty as to the exact amount will not preclude the right of recovery. . . .Perplexity
attending the determination of the question and amount of damages rarely, if ever, defeats a
cause of action. In such cases courts ordinarily depend upon the wisdom and fairness of the
good men and true who compose the jury”); see also Vortex Sports & Entertm’t, Inc. v. Ware,
662 S.E.2d 444, 450 (Ct. App. 2008) (stating that when reviewing a damages award, appellate
courts determine if any evidence supports the award and do not weigh the evidence).

In contrast to DiaxaMed’s argument that the jury’s damages award was “untethered
to any evidence at trial,” the jury heard testimony which supported Sealevel’s claim that
DiaxaMed’s interference prejudiced Sealevel. (Diax. Br. at 26). The testimony showed

DiaxaMed formed with the sole purpose of acquiring CreatiVasc/Brookhaven. (R.at__, Trial
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Tr. 353:6-9). Additionally, DiaxaMed made the decision to, after acquiring
CreatiVasc/Brookhaven, focus on the first generation, fully implanted System to the
exclusion of the second generation of the System, thereby excluding Sealevel and the
Agreement. (R.at __, Trial Tr. 105:22-106:7). At that time, Sealevel was trying to deliver a
working Product, but CreatiVasc/Brookhaven—under the influence of DiaxaMed —would
not respond to Sealevel to provide a place for delivery or, more importantly, inform Sealevel
that it would no longer be working on the System under the Agreement. (R. at __, Trial Tr.
135:5-22, 136:24-137:17).

Additionally, the testimony and documentary evidence demonstrated DiaxaMed
unlawfully took possession of Sealevel’s proprietary information related to the Product,
violating the Agreement’s confidentiality provision. (R. at __, Trial Tr. 296:15-19 (Steve
Johnson testifying that he could not “send . . . a copy of the [SJupply [A]greement because
[he] didn’t have it because [DiaxaMed] took it when they took everything that was on [his]
computer on March 30, 2017 . . ..”); see also Pl.’s Trial Ex. 4 § 14; see also P1.’s Ex. 14 § 1.1(a)
(CreatiVasc/Brookhaven “contributing, assigning and transferring all of its rights, title and
interest in and to any know-how associated with” its business to DiaxaMed without
excluding the know-how it obtained from Sealevel)).

Moreover, the evidence shows DiaxaMed, armed with Sealevel’s technical and
proprietary information, can develop the System without obligation to Sealevel under the
Agreement. To recap: McMurray owned ATEX. (R.at__, Trial Tr. 350:3-7). McMurray also
owned DXM Holdings, which owned DiaxaMed. (R. at __, Trial Tr. 349:10-19). McMurray
was also Brookhaven’s largest investor and an advisor on its Board. (R.at__, Trial Tr. 332:21-

24). ATEX was party to its own supply agreement with CreatiVasc/Brookhaven related to
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the System. (R. at _, Pl’s Trial Ex. 5; Trial Tr. 272:14-23, 350:23-351:14). Under that
agreement, ATEX would supply certain balloon valves to CreatiVasc/Brookhaven. (R.at__,
Pl’s Trial Ex. 5; Trial Tr. 272:14-23). Accordingly, ATEX (and thus McMurray) are financially
interested in the System going to market as quickly as possible; whether the System was the
first generation or the second generation (related to Sealevel) does not matter to ATEX.

Now, DiaxaMed (and thus McMurray) own the System. (R.at__, Pl.’s Trial Ex. 14 §
1.1; Pl’s Trial Ex. 14 Ex. A). As a result, DiaxaMed can develop the System. And since
CreatiVasc/Brookhaven conveyed all its computers, computer files, and know-how to
DiaxaMed, DiaxaMed controls Sealevel’s technical information related to the Product and the
System. (R.at__, Pl.’s Trial Ex. 14 § 1.1, Ex. A). In theory, DiaxaMed could thus use Sealevel’s
knowledge and information, without Sealevel’s permission, to develop and market the
System to Sealevel’s financial exclusion. Regardless, the evidence shows DiaxaMed
possesses and is receiving value from Sealevel’s information.

Further, the jury heard testimony which provided reasonable metrics upon which it
could base a damages calculation against DiaxaMed. Specifically, Tom O’Hanlan testified as
to a conservative estimate of the amount of time he dedicated to performing under the
Agreement. (R.at__, Trial Tr. 158:15-20, 159:1-19 (conservatively, O’Hanlan spent 300 to 400
hours working on the Product under the Agreement at a conservative hourly rate of $125 per
hour)). Moreover, Mr. O'Hanlan testified as to conservative estimates of time worked, and
hourly rates for, his colleagues” work on the Product. (R. at __, Trial Tr. 159:20-161:8 (two
other key colleagues worked, respectively, about 400 hours at about $100 per hour and about
500 to 600 hours at about $75 per hour to make the Product)). The jury also heard testimony

that Sealevel’s invoice, on which the jury based the damages for the breach of contract claim
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against CreatiVasc/Brookhaven, did not fully encompass all the time Sealevel spent working
under the Agreement. (R.__, Tr. 244:25-245:12 (the invoice, in the amount of $321,540, is a
conservative statement)). Further, the jury considered evidence, discussed above, that
DiaxaMed purchased and retained Sealevel’s protected and confidential technical
information related to the Product. Accordingly, the jury had evidence on which it could
calculate additional damages caused by DiaxaMed and suffered by Sealevel.

These damages are distinguishable from those arising out of the breach of contract
claim. As referenced above, the jury awarded $321,540, the amount reflected in the invoice,
to Sealevel on the breach of contract claim. (R. at ___, Verdict; see also Trial Tr. 239:21-23).
But this amount is only a conservative estimate of the time Sealevel spent working to deliver
the Product under the Agreement, and it does not fully account for the value of Sealevel’s
protected technical work product. (R. at __, Trial Tr. 244:25-245:12). Thus, the evidence
demonstrated that the invoice amount does not fully compensate Sealevel, and the jury had
the discretion and the tools to award further damages.

Based on this evidence, the jury’s reasoned determination that DiaxaMed damaged
Sealevel in the amount of $400,000.00 was not “pulled out of a hat” merely because Sealevel
did not present mathematically certain evidence that DiaxaMed damaged Sealevel in that
exact amount. (Diax. Br. at 26). But the evidence did show DiaxaMed damaged Sealevel. The
evidence also gave the jury a reasonable way to determine the extent of that damage. The
jury did just that, and the trial court wrongly took the jury’s well-reasoned and carefully

considered verdict out of its hands.
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II. Alternatively, the trial court wrongly granted a directed verdict on Sealevel’s equitable
claim of quantum meruit because evidence showed DiaxaMed wrongly obtained —
and benefitted from — Sealevel’s confidential technical information.

The trial court wrongly granted a directed verdict on quantum meruit, holding
(somewhat equivocally), “I do not believe there is any —there has been evidence of value of
that product actually was conferred on the Defendants,” and “there hasn’t really been any
evidence of retention [of the value] . . . so I'm going to direct the verdict as to quantum
meruit.” (R. at _, Trial Tr. 410:9-411:6). DiaxaMed parrots this holding, urging the Court to
find that there was “no evidence DiaxaMed obtained any benefit from Sealevel’s work on the
Product,” essentially because DiaxaMed never turned around and sold the Product or the
System. (Diax. Br. at 28-29). To start, the benefit to DiaxaMed was not solely achievable by
a subsequent sale of the Product or System - DiaxaMed wants this Court to discount entirely
the indirect value of Sealevel’s technical work, which, among other things, DiaxaMed used
to calculate which version of the System to pursue.

The Contribution Agreement, whereby Brookhaven/CreatiVasc “contribute[d] all of
its intellectual property and other assets related to its HemoAccess Valve System,” is
evidence that DiaxaMed gained Sealevel’s technical engineering information related to the
Product. (R. at_, Pl’s Trial Ex. 14). The Contribution Agreement: (1) itemizes patents and
patent applications related to the System; (2) states that CreatiVasc/Brookhaven “is also
hereby contributing, assigning and transferring all of its rights, title and interest in and to and
know-how associated with the . . . Contributed Assets”; and (3) is clear that
CreatiVasc/Brookhaven is providing DiaxaMed with all “Computer files located on the

computer equipment and storage devices transferred hereunder. (R. at _, PL.’s Trial Ex. 14 §

1.1(a), PL’s Trial Ex. 14 at 10). Moreover, Brookhaven/CreatiVasc’s President and CEO
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testified that the Agreement and other Sealevel materials were on his laptop, which he
surrendered to DiaxaMed when it fired him and had him sign an NDA. (R. at __, Trial Tr.
270:21-271:4, 280:18-282:1, 296:15-19; P1.’s Trial Ex. 16). Because DiaxaMed is in possession
of Sealevel’s knowledge and information related to the Product, and because DiaxaMed owns
the System, DiaxaMed retained value by now having the ability to develop the System using
Sealevel’s knowledge and information. Thus, there was more than sufficient evidence of
retention of value by DiaxaMed to satisfy the low bar that is the “any evidence” standard
needed to thwart directed verdict.

Moreover, there was significant evidence of the value of Sealevel’s engineering work
creating the Product, now possessed by DiaxaMed. As discussed above, Sealevel’s Tom
O’'Hanlan testified at length as to the worth of Sealevel’s work—quantifying it
“conservatively” by testifying to the hundreds of hours spent by himself and various
engineers, and his hourly rates and that of those engineers, for similar work. (R. at__, Trial
Tr. 158:15-20, 159:1-161:8). As every attorney knows, an hourly billable rate is a perfectly
legitimate measure of value and loss.

The trial judge wrongly disregarded that evidence on directed verdict - its mere
existence required submission of the question to the jury. “When ruling on a [directed
verdict] motion, the trial court is required to view the evidence and the inferences that
reasonably can be drawn therefrom in the light most favorable to the nonmoving party. If
more than one reasonable inference can be drawn or if the inferences to be drawn from the
evidence are in doubt, the case should be submitted to the jury.” Williams Carpet Contractors,
Inc. v. Skelly, 400 S.C. 320, 734 S.E.2d 177 (Ct. App. 2012) (reversing trial court’s JNOV on

quantum meruit claim because of conflicting evidence as to payment).
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Both the trial judge and DiaxaMed wrongly focused on the reality that the value of
what Sealevel provided was (in part) in the nature of services, and the court mistakenly
believed that the law does not provide compensation for services under a quantum meruit
theory. (Diax. Br. 28-29; Trial Tr. 410:14-411:6). This was wrong. “Under the theory of
implied contract, when there is no agreement as to the price to be paid for services, one is
entitled to recover the fair or reasonable value of the services rendered.” Johnston v. Brown,
292 S.C. 478, 481, 357 S.E.2d 450, 452 (1987). Moreover, in the absence of an agreement as to
value, it is “for the jury to determine what compensation was reasonable.” Id.

Further, DiaxaMed argued that the Agreement does not contemplate payment for
services, ostensibly leaving Sealevel plain-out-of-luck for having spent years developing a
highly technical working Product. (Diax. Br. 28-29). For the reasons discussed above, this is
incorrect. However, if Respondents are right that the Agreement does not encompass
compensation for services, then their arguments support recovery under a theory of quantum
meruit. “If the tasks the plaintiff is seeking compensation for under a quantum meruit theory
are encompassed within the terms of an express contract which has not been abandoned or
rescinded, the plaintiff may not recover under quantum meruit.” Skelly at 327, 734 S.E.2d at
182 (citing 66 Am. Jur. 2d Restitution and Implied Contracts § 81 (2001)) (“[I]t is a defense to
an action in quantum meruit that there is an express contract covering the issue of
compensation for services or materials furnished.”). However, “[t]he law is well settled in
this nation that where an express contract has been rescinded or abandoned, one furnishing
labor or materials in part performance may recover in quantum meruit unless the original
contract remains in force.” Strickland v. Coastal Design Associates, Inc., 294 S.C. 421, 424, 365

S.E.2d 226, 228 (Ct. App. 1987).
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Sealevel’s proprietary information was the end-product of hundreds, if not thousands,
of hours of engineering time, and the evidence demonstrates that that proprietary
information was valuable to DiaxaMed - which specifically obtained, as an asset, the hard
drives of CreatiVasc employees and the technical information (including Sealevel’s) that was
on them. (R. at _, Trial Tr. 270:21-271:4). Particularly at the directed verdict stage, the trial
judge erred in discounting this evidence, and in removing the question from the jury’s
province. For these reasons, this Court should reverse the trial court’s directed verdict in
favor of DiaxaMed as to Sealevel’s quantum meruit claim.

III. Alternatively, DiaxaMed stands in the shoes of Brookhaven and CreatiVasc, both of
whom made promises on which Sealevel relied to its detriment and loss, entitling
Sealevel to relief under the equitable claim of promissory estoppel.

DiaxaMed argues that “none of the elements of promissory estoppel could
conceivably apply to DiaxaMed.” (Diax. Br. at 29). This argument is based in part on its
claim that it never interacted with Sealevel and also on its argument that it had no knowledge
of the Agreement. However, the Contribution Agreement whereby CreatiVasc/Brookhaven
“contribute[d] all of its intellectual property and other assets related to its HemoAccess Valve
System [to DiaxaMed]” at a minimum means that DiaxaMed stands in the shoes of
CreatiVasc/Brookhaven with regards to the System. And Sealevel’s alternative promissory
estoppel claim obviously does not encompass the terms of the Agreement — promissory
estoppel is an equitable claim made in the event that there is no contract governing the
parties. Satcher v. Satcher, 351 S.C. 477, 483, 570 S.E.2d 535 (Ct. App. 2002).

Sealevel filed the promissory estoppel claim as an alternative remedy. The jury found
that a contract existed, which was breached by CreatiVasc/Brookhaven and interfered with

by DiaxaMed. The trial court’s decision—that there was neither an enforceable contract nor
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a promise made and broken —is completely at odds with the evidence (discussed above) and
the factual findings and conclusions of the twelve reasonable men and women who spent
nearly a week of their lives considering the testimony and exhibits before them. If this Court
affirms the trial court’s JNOV, it should reverse the dismissal of Sealevel’s claim for
promissory estoppel.

IV. In no event is DiaxaMed entitled to a new trial - a request which even the trial court
rejected.

The final part of DiaxaMed’s brief asks this Court to accept certain arguments that the
trial court itself considered and implicitly rejected, and which DiaxaMed has not appealed.
In DiaxaMed’s view, if this Court reverses the JNOV Order, then it will have rendered ripe
for the trial court’s determination the question of whether DiaxaMed is entitled to a new trial
in whole or in part because, according to DiaxaMed, the jury did not properly weigh and
decide the evidence.! DiaxaMed is wrong; if this Court reverses the JNOV Order, it should
reinstate the jury’s verdict, which was the appropriate product of conflicting evidence. Inno
event should this Court accept DiaxaMed'’s invitation to weigh the evidence. Curcio at 320,
585 S.E.2d at 274 (“In considering a JNOV, the [court] is concerned with the existence of
evidence, not its weight.”).

After the jury returned verdicts for Sealevel on both causes of action that were
submitted to it, the Respondents filed Post-Trial Motions. (R. at _, Defs.” Post-Trial Mots.).
In addition to making arguments about the evidence, which wrongly propelled the trial court
to grant JNOV, the Respondents also argued that they were entitled to a new trial “under the

thirteenth juror doctrine . .. ” and “for any of the reasons for which new trials have heretofore

1 For example, DiaxaMed asserts that the verdict is “contrary to the fair preponderance of the
evidence,” and that punitive damages were not proven “by clear and convincing evidence.” (Diax. Br. at
31-32). Both arguments go to the weight of the evidence, which is the exclusive province of the jury.
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been granted in actions at law in the courts of this State,” or to a new trial nisi remittitur. (R.
at __, Defs.” Post-Trial Mots. at 15-22). Of the relief sought in the Post-Trial Motions, the trial
judge made the calculated choice to grant JNOV.

In South Carolina, the standard for granting a new trial is the thirteenth juror doctrine,
wherein the trial judge has complete discretion to order a new trial for factual grounds.
Norton v. Norfolk Southern Ry. Co., 350 S.C. 473, 477-79 (2002) (citing Folkens v. Hunt, 387 S.E.2d
265, 267 (1990)). “South Carolina’s thirteenth juror doctrine is so named because it entitles
the trial judge to sit, in essence, as the thirteenth juror when he finds “the evidence does not
justify the verdict,” and then to grant a new trial based solely “upon the facts.”” Id. at 478.

What matters here is that the trial judge obviously chose not to grant a new trial on
the facts, deciding instead to grant a JNOV — a choice that entails a standard at odds with
the right to grant a new trial for factual reasons. See Worrell v. South Carolina Power Co., 186
S.C. 306, 195 S.E. 638, 641 (1938) (“Nor does it follow that because under the law the trial
judge is compelled to submit the issues to the jury, he cannot grant a new trial absolute.”).
Significantly, the choice to act as a “thirteenth juror’ and grant a new trial on the facts is a
discretionary decision that is nearly impervious on appeal, whereas a decision to grant JNOV
is to be cautiously exercised, and only when there is no evidence supporting the jury’s verdict
and the movant is entitled to judgment as a matter of law. Rule 50, SCRCP (“Whenever a
motion for a directed verdict made at the close of all the evidence is denied or for any reason
is not granted, the court is deemed to have submitted the action to the jury subject to a later
determination of the legal questions raised by the motion.”) (emphasis added). As
discussed above, the trial court erred as a matter of law and fact when it granted JNOV in the

teeth of conflicting evidence and despite the UCC.
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This would be a very different appeal if the judge had seen fit to grant a new trial on
the facts (which he chose not to do). “[T]here can be no doubt that a trial judge has the
discretionary power to grant a new trial absolute or Nisi in a law case upon his disapproval
of the verdict on factual grounds, and in this role he has been recognized and designated as
the thirteenth juror . . . [and] the trial judge, when acting as thirteenth juror, . . . “possess[es]
the veto power to the Nth degree.”” Norton, 350 S.C. at 480. Had the trial judge here done so,
this Court would review his decision for abuse of discretion, as the granting of a new trial on
the facts is beyond the jurisdiction of the appellate court. Worrell, 195 S.E. at 642 (“The matter
of granting a new trial on the grounds stated is left under our law to the discretion of the trial
judge, who hears the evidence, sees the witnesses, and who is in much better position than
this court to judge of the righteousness of verdicts.”).

But the trial judge did not exercise his veto power, and this Court “must . . . presume]]
[that the trial judge] recognize[d] and appreciate[d] his responsibility, and exercise[d] the
discretion vested in him with fairness and impartiality.” Id. (emphasis on presume in original).
In other words, if the trial judge had believed a new trial on the facts was proper, or if he had
believed that the verdicts were excessive, then this Court must presume that he would have
granted that relief, rather than a JNOV. He did not, and this Court may not second-guess
that choice. Worrell, 195 S.E. at 641 (“This court has no jurisdiction to review matters of fact
in an action at law, except to determine if a verdict is wholly unsupported by evidence.”).

Reinstatement of the jury verdict is the proper remedy upon reversal of the trial

court’s erroneous JNOV.
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CONCLUSION
For the reasons set forth above and in Sealevel’s other briefing, this Court should

reverse the trial court’s JNOV Order and reinstate the jury’s verdict in Sealevel’s favor.

Respectfully submitted,
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In its Brief, CreatiVasc/Brookhaven! (referred to herein as “CreatiVasc”) mostly
makes the same fact-centered claims and arguments as DiaxaMed, and Sealevel incorporates
its Reply to DiaxaMed as if fully set forth herein. The purpose of this Reply is to address

minor variations in CreatiVasc’s arguments.

REPLY TO CREATIVASC’S STATEMENT OF THE FACTS

DiaxaMed’s Brief devotes itself to its narrative that the Customer Supply Agreement
(the “Agreement”) was akin to a joint venture between Sealevel and CreatiVasc, in which
they were working together to bring a medical device to market and had agreed (according
to DiaxaMed) to share equally in the loss when CreatiVasc (puppeteered by DiaxaMed)
decided to shelve the device.

But CreatiVasc’s story is importantly different.

Although CreatiVasc’s rendition of the facts says the relationship was a “collaborative
effort,” CreatiVasc nonetheless acknowledges its ownership and control of the “CreatiVasc
Hemoaccess Valve System®” (the “System”), and the reality that Sealevel was tasked with
supplying a component part—a widget (the Product) —for the System. (CreatiVasc Br. at 3-
5). In CreatiVasc’s Brief, it is clear that this was not a joint development or service venture;
instead, the “Customer Supply Agreement” was exactly what it was named . . . an agreement
by Sealevel to supply a Product that CreatiVasc would buy.

CreatiVasc’s version of the facts invokes the application of the Uniform Commercial
Code (the “UCC”), including CreatiVasc’s acknowledgment that the Agreement’s product

specifications and price were left for future determination (CreatiVasc describes this as

1 “DiaxaMed” refers to Defendant Diaxamed, LLC. “Sealevel” refers to Plaintiff/ Appellant Sealevel
Systems, Inc. “CreatiVasc” refers to Defendant CreatiVasc Medical, Inc. “Brookhaven” refers to
Brookhaven Vascular, Inc. and Brookhaven Merger Corp., collectively.





“future collaboration”). (CreatiVasc Br. at 4); see also, e.g. S.C. Code § 36-2-106(1) (“Contract
for sale” includes both a present sale of goods and a contract to sell goods at a future time.”).
Significantly, CreatiVasc’s version of the facts delves at length into the conduct of the parties.
(See, e.g., CreatiVasc Br. at 3-7). But CreatiVasc’s rendition shows that Sealevel was
performing to make the Product that CreatiVasc admits that it asked for, thereby
underscoring that it was for the jury to decide whether the parties” conduct, coupled with the
Agreement, constituted an enforceable contract. See S.C. Code § 36-2-204 (“ A contract for sale
of goods may be made in any manner sufficient to show agreement, including conduct by
both parties which recognizes the existence of such a contract.”); see also Columbia Hyundai,
Inc. v. Carll Hyundai, Inc., 326 S.C. 78, 82, 484 S.E.2d 468, 470 (1997).

Playing semantic games (and thus highlighting questions of fact for the jury),
CreatiVasc says that it did not actually order the “Product;” instead CreatiVasc claims it
requested a quote for (and provided detailed specifications for) six “prototypes.”?
(CreatiVasc Br. at 13). But CreatiVasc leaves out of its narrative that it admitted at trial that
it ordered either five or six of the Product,® with specifications.* CreatiVasc also denies (or
omits) that the evidence showed that Sealevel did indeed deliver the Product® And

CreatiVasc fails to mention that CreatiVasc, manipulated by DiaxaMed, “ghosted” Sealevel,®

2 R. _, Pl’s Trial Ex. 12 and 11 (“Requirement Specifications for HVS Handheld”).

3 R. _, Trial Tr. 317:20-22 (“I recall that we had ordered five of the handhelds . ..”); see also Trial Tr.
222:13-15 (Q: “And at one point in 2016, CreatiVasc did order six wands from Sealevel, didn't it? A:1
believe so.”).

4 R. _, Pl’s Trial Ex. 11.

5 See R. _, Trial Tr. 60:18-19 (“ And we did deliver the device. And, in fact, [CreatiVasc] leapt for joy
when we delivered the device.”); see also Trial Tr. 138:24-25, 139:2-3, 225:18-25, 226:20, 231:21-24.

6 R. at _, Trial Tr. 135:19-20.





dodged delivery of any further Product,” refused to agree on a price,® pretended it had no
obligation to pay for the Product it had ordered, and insisted it had never even heard of any
“purported supply agreement.”® Ultimately, these dubious semantics and material
omissions indicate why JNOV was improper; the evidence and inferences to be drawn from
it cuts both ways.

CreatiVasc’s “Statement of the Facts” also dwells on CreatiVasc’s funding and
financial woes —which of course are not attributable to Sealevel and simply provide context
for why CreatiVasc and its successors might want to dodge or disclaim payment to Sealevel.
(CreatiVasc Br. at 3, 6). Right after describing how it “was again facing financial depletion,”
CreatiVasc acknowledges that DiaxaMed purchased CreatiVasc’s valuable “intellectual
property” related to the System but “did not take an assignment of or otherwise assume
CreatiVasc’s obligations under the Supply Agreement;” these juxtaposed circumstances infer
a scheme to avoid liability. (CreatiVasc Br. at 6). Although CreatiVasc asserts that DiaxaMed
“has never used” Sealevel’s confidential technical information, its credibility was a question
for the jury. (CreatiVasc Br. at 6). The evidence indicated that (a) DiaxaMed now possesses
all information related to the System and could use it, if it so chooses, in the future; and (b)

DiaxaMed immediately benefitted from Sealevel’s information by using it to decide which

7 R. at _, Trial Tr. 222:18-21 (“We never delivered them, because we did not know where to send
them.”); see also Trial Tr. 135:7-17 (“[TThat was when we basically contacted them and said “We have a wand
that we’d like to deliver to you’ . . . But 2016, basically, we —we didn’t get any answers.”).

8 R. at _, Trial Tr. 65:1-4 (“Well, we would've been happy to discuss all those things [i.e. price], but
our customer went silent on us. And so, we—after delivering the product, we delivered an invoice.”).

9 See, e.g., Pl’s Trial Ex. 21, Correspondence from General Counsel for Brookhaven (which had
merged with CreatiVasc and then was purchased by DiaxaMed), stating that CreatiVasc “does not have a
copy of any purported supply agreement supporting the invoice. If in fact one exists, please send a copy
to me.”





version of the System to pursue (which happened to be the version most lucrative to
McMurray’s company, ATEX).10

CreatiVasc makes much of the lack of an agreed-upon price for the Product, which
only underscores that in the absence of agreement it is for a jury to determine a reasonable
price. (CreatiVasc Br. at 17-18); see also S.C. Code § 36-2-204 (“the price is a reasonable price
at the time for delivery if . . . the price is left to be agreed by the parties and they fail to
agree.”). CreatiVasc admits that Sealevel worked “for years” to make the Product that
CreatiVasc requested in the Supply Agreement, and it admits that Sealevel “poured
significant time and money” into creating the Product. (CreatiVasc Br. at 5). And the record
indeed reflects the time and money expended by Sealevel. (R. _, Pl’s Trial Ex. 26).
CreatiVasc’s narrative thereby acknowledges that the jury had the tools necessary to evaluate
damages for CreatiVasc’s breach.

Beyond that, the factual assertions CreatiVasc makes are refutable in the Record and
plainly underscore the existing evidence and disputed facts, which made the claims in this
case the very epitome of a jury matter. For example, CreatiVasc's statement: “the
undisputed testimony establishes that Sealevel never . . . built, shipped, or delivered any of
the six requested prototypes, and no Purchase Order was ever made” is contrary to the
evidence set forth in footnotes 1-7. (CreatiVasc Br. at 5-6).

And CreatiVasc’s assertion: “the undisputed trial testimony was that Sealevel never
delivered the Product to CreatiVasc,” is at odds with testimony by Sealevel saying:

And we did deliver the device.
And, in fact, [CreatiVasc] leapt for joy when we delivered the device.

10 See Sealevel Reply to DiaxaMed for a complete discussion of the evidence supporting Sealevel’s claim
against DiaxaMed and citations to the Record.





(CreatiVasc Br. at 7; see also R. _, Trial Trans. 60:18-19).
The existence of conflicting versions of the facts, supported by the evidence, made

JNOV improper. This Court should reinstate the jury’s verdict.

ARGUMENT IN REPLY
This Reply is meant to be read in conjunction with Sealevel’s Reply to DiaxaMed, filed
contemporaneously herewith. For the most part, the Respondents CreatiVasc and DiaxaMed
make the same arguments - including that (1) there was no enforceable contract, (2) there
was no evidence of breach or of damage to Sealevel, and (3) Sealevel’s alternative claims for
quantum meruit and promissory estoppel fail for lack of evidence. Because the two response
briefs have corresponding arguments, Sealevel respectfully asks this Court to consider its
Reply to DiaxaMed to be the “lead” reply brief, with this Reply to CreatiVasc to be considered
as a short(er) supplement meant to address nuanced arguments by CreatiVasc.
L. It was for the jury to resolve conflicting evidence as to the parties’ contract.
The jury awarded damages against CreatiVasc for breach of contract. (R.at_, Verdict).
Thus, CreatiVasc’s Brief is chiefly concerned with defying contract formation, and it makes
substantially the same arguments as DiaxaMed does in Issue I of its Brief. (See Diax. Br. at
11-16). Sealevel therefore incorporates its Reply to DiaxaMed, Section I.
A. The UCC was made for this moment.
1. The predominant purpose of the Supply Agreement was sale of the Product.
CreatiVasc first argues that the parties” contract—titled “Supply Agreement” and
governing the supply and sale by Sealevel of a widget to CreatiVasc —is not a contract for the
sale of goods. (CreatiVasc Br. at 10-15). CreatiVasc is wrong; at a minimum, a jury question

existed as to the parties’ intent, making JNOV improper. Kincaid Cotton Co., Inc. v. Kesey Bros.,





504 F.2d 976 (5th Cir. 1974) (under the UCC, where contract left open price and time of
performance, and questions of reasonableness and parties” intent to make a contract exist, “a
trial is required.”) (emphasis added).

The applicable framework is an inquiry into the predominant purpose intended by
the agreement. Kline Iron & Steel v. Gray Com. Consultants, Inc., 715 F. Supp. 135, 139 (D.S.C.
1989) (“In considering whether a hybrid contract is for the sale of goods under the UCC,
courts generally employ the “predominant thrust” or “predominant factor” test.”). Here, the
opening preamble of the Agreement announces that its purpose is for CreatiVasc to order

and purchase a Product from Sealevel:

Background

\. Customer is engaged in, among other things, providing advanced biomedical technology
for addressing the complications associated with hemodialysis. Customer desires to have

Scalevel design and manutacture the motor control and valve monitor electronics (both

hardware and software) for use in the CreatiVasc Hemoaceess Valve System™ (the
'System™)

B. Scalevel desires to design and manufacture certain of the Product, as defined below, and

provide to customer. and Customer desires to procure Product from Sealevel

C. The Partics wish to establish terms and conditions under which the Product will be ordered

and purchased by Customer and supplicd to Customer by Sealevel

(R. at __, PL’s Trial Ex. 4) (underline added). The “Customer Supply Agreement” had one
predominant purpose: for Sealevel to supply a good (i.e., the Product) to its customer,
CreatiVasc. The Agreement required Sealevel to create, develop, and then sell to CreatiVasc
the Product (a good). (R. at __, PL’s Trial Ex. 4 § 1). The Agreement is, notably, not a
consulting agreement, nor is it a services agreement. The Agreement is, aptly, a “supply”
agreement, under which Sealevel agreed to supply, and CreatiVasc agreed to purchase, a
good. This arrangement can only be one for the sale of a good. As a result, the UCC applies.
Plantation Shutter Co., Inc. v. Ezell, 328 S.C. 475, 478-79, 492 S.E.2d 404, 406 (Ct. App. 1997)

(“[if] the contract’s predominant factor is the sale of goods with labor incidentally involved,





the UCC applies.”).

As this Court has observed, “In most cases in which the contract calls for a
combination of services with the sale of goods, courts have applied the UCC.” Id. In Kline
Iron & Steel, the court looked to the language of the parties” agreement (to supply a telephone
tower) and determined that its primary purpose was the sale of a good, noting: “the terms
and language of the proposal show that the alleged agreement is predominantly for the sale
of goods. Throughout the proposal, the defendant is referred to as the ‘Buyer,” a term
indicative of a transaction for the sale of goods.” Id. at 140. Likewise, in the Agreement here,
CreatiVasc is referred to as the “Customer,” and Sealevel is charged with selling to it a
“Product,” both of which terms are indicative of a contract for the sale of goods. In fact, the
Agreement is clear that the Product is a “good,” echoing the UCC:

Customer shall not, directly or indirectly, purchase or order the Product, or

any other good substantially similar to the Product from any person or entity

other than Sealevel.

(R. at _, PL. Ex. 4 § 1) (emphasis added).!

CreatiVasc focuses on the design aspect of Sealevel’s obligation and insists the focus
of the Agreement is a design service. But, even if the Agreement encompasses some level of
services, the predominant thrust and ultimate goal of the Agreement is nonetheless for
Sealevel to supply the Product (a good) to CreatiVasc. See id. Indeed, what CreatiVasc
characterizes as “services” —namely design and development work by Sealevel —are all

geared toward creation and production of the Product to be sold by Sealevel to CreatiVasc.

The Agreement reflects that the object and ultimate purpose of the designing and

u See also R. at __, P1’s Trial Ex. 4 § 10 (“Any goods damaged in shipment shall be repaired or
replaced under the warranty set forth in Section 8.”) (emphasis added).





manufacturing to be done by Sealevel is the sale of a good to CreatiVasc; it states: “Sealevel
agrees to design, manufacture, sell and deliver to Customer . . . the ‘Product’”. (R. at _, P1.
Ex. 4 §1). In other words, the Agreement necessarily involved some level of engineering, as
Sealevel had to analyze how the Product could work with the ultimate System and design it,
accordingly, to be sold to CreatiVasc. (See, e.g., R. at __, Trial Trans. 59:3-10, 133:7-25, 135:5-
22, 158:15-20). But the design and development contemplated by the Agreement, to the
extent they are services, pale in comparison to the actual purpose of the Agreement (for
Sealevel to provide the Product, a good, to CreatiVasc for its use in its System). No part of
the Agreement discusses Sealevel providing consulting or other services to CreatiVasc;
regarded as a whole, its language and terms reflect a textbook agreement for the sale of goods
under the UCC.

2. CreatiVasc’s insistence that it never provided specifications nor ordered the
product is contrary to the Record.

CreatiVasc’s assertions that “there were no Specifications” or purchase orders for the
Product are easily refutable. Here is some of the evidence (an excerpt from the first page of
a two-page “specifications” sheet) that the jury considered when it discerned whether a
contract existed:

As to Specifications:

- - 4"9;e;ired By Document Number
Cf edtl Lindsey K Sanders, PhD | CVM-REQ-H1501
(T wl SN R S BN | S — 4 y— {
Department Date Rev
Engineering Feb 15,2016 | A

REQUIREMENT SPECIFICATIONS FOR HVS HANDHELD

1. OVERVIEW
1.1 Purpose
This document provides the design requirements for the Hemoaccess Valve System (HVS)
Handheld

(R. at _, PL’s Trial Ex. 11).





As to Purchase Orders:

Testimony by CreatiVasc’s Steve Johnson: “I recall that we had ordered five handhelds for
the purpose of testing whether or not they coupled and worked with the implantable device.”
(R. at _, Trial Trans. 317:20-22; see also Pl.’s Trial Ex. 12; see also Trial Trans. 222:13-15 (Q:
“And at one point in 2016, CreatiVasc did order six wands from Sealevel, didn’t it? A: 1
believe so.”).

What CreatiVasc seems truly to be arguing is that this evidence is insufficient or
inadequate to prove that there were specifications or purchase orders. This is not a proper
argument on directed verdict or JNOV, and the trial court erred by adopting it. A jury issue
exists where the evidence is conflicting, or when the weight of the evidence is in dispute.
“In considering a JNOV, the trial judge is concerned with the existence of evidence, not its
weight. When considering a JNOV, neither [an appellate] court, nor the trial court has
authority to decide credibility issues or to resolve conflicts in the testimony or the evidence.”
Curcio v. Caterpillar, Inc., 355 S.C. 316, 320, 585 S.E.2d 272 (2003) (cleaned up). CreatiVasc’s
arguments about what terms were intended by the parties given the conflicting testimony
and evidence —like DiaxaMed’s arguments on the same items — do nothing more than throw
into stark relief the impropriety of the trial judge’s JNOV.

B. Given the evidence, it was for the jury to decide if the Agreement is enforceable.

Beginning on Page 15 of its brief, CreatiVasc argues that the Agreement is
unenforceable because it leaves terms open for future determination. DiaxaMed made the
same argument, and Sealevel incorporates here Section I(a)(ii) of its Reply to DiaxaMed.

In short, in addition to the UCC’s allowance that terms be left open, the law is clear

that where the existence of an enforceable contract is disputed, or the evidence conflicts, a





fact question exists that belongs to the jury. Benya v. Gamble, 282 S.C. 624, 321 S.E.2d 57, 60-
61 (Ct. App. 1984) (reversing directed verdict because “[a]lthough there is evidence in the
record to support the conclusion that no enforceable contract exists between the parties, there
is also sufficient evidence in the record to support the conclusion that one does exist.”). The
evidence in this Record defies CreatiVasc’s claims that the parties never agreed on
specifications, quantity, delivery, or price. This is particularly true given the course of
conduct between the parties, in which the evidence shows each Sealevel and CreatiVasc acted
with an intent to be bound. The record includes numerous communications reflecting the
terms of their agreement, detailed specifications, an order in writing corroborated by
testimony, as well as the making of two amendments to the Agreement. (R. at__, Trial Tr.
98:8-102:11, 120:9-17, 135:7-11, 222:13-15, 317:20-22; Pl’s Trial Exs. 6, 11, 12, 13). South
Carolina law allows parties to evidence an intent to be bound by their conduct. Benya, 321
S.E.2d at 60-61; see also S.C. Code § 36-2-204 (1) (“A contract for sale of goods may be made
in any manner sufficient to show agreement, including conduct by both parties which
recognizes the existence of such a contract.”). Moreover, “[e]ven though one or more terms
are left open a contract for sale does not fail for indefiniteness if the parties have intended to
make a contract and there is a reasonably certain basis for giving an appropriate remedy.”
S.C. Code § 36-2-204(3). If nothing else, the Agreement is enforceable as to the terms
governing Confidential Information, which the parties exchanged and CreatiVasc
subsequently sold to DiaxaMed. (R.at__, P1.’s Trial Ex. 4 § 14; P1.’s Trial Ex. 14 at Ex. A; Trial
Tr. 270:21-271:4, 295:15-19).

Lastly, CreatiVasc’s refrain is that the Agreement was an “agreement to agree,” which

sounds superficially catchy but actually supports the jury’s conclusion that CreatiVasc was in

10





breach. Even an agreement to agree contemplates that the parties will one day agree in good
faith — not demand performance, cull and sell proprietary information, and then dodge all
obligation by pretending that there was never an agreement. The bottom line is that the
evidence shows that CreatiVasc ordered the Product, Sealevel created it, Sealevel was ready
to deliver it, CreatiVasc then stopped responding to Sealevel, and CreatiVasc refused to pay
for the Product as agreed. This Court should reverse the trial court’s JNOV and reinstate the
jury’s verdict that CreatiVasc breached its contract with Sealevel.

C. Respondents admitted that the Agreement was valid and binding because it was
valid and binding.

Like it disclaims the specifications it submitted and the purchase order that it placed,
CreatiVasc also distances itself from its own admission: “Defendants admit that the Customer
Supply Agreement was a valid and binding contract at the time the parties entered into such
agreement.” (R. at _, Answer § 28). CreatiVasc’s Brief attempts to parse out a distinction
between a “valid” contract and an “enforceable” one, arguing that it could admit the contract
was valid while really meaning that it was unenforceable. (CreatiVasc Br. at 20-21).

Semantics aside, the point is that even CreatiVasc acknowledged that the Agreement
was more than valid: it was binding. While this may not mean the contract is enforceable as
a matter of law entitling Sealevel to summary judgment, the admission certainly is evidence
as to whether the parties intended to be bound, requiring submission to the jury on the existence
of a contract. See Associated Receivables Funding, Inc. v. Dunlap, Inc., 905 S.E.2d 816, 823 (Ct.
App. 2024) (“If agreement is manifested by words, the contract is said to be express. If it is
manifested by conduct, it is said to be implied. In either case, the parties must manifest a
mutual intent to be bound.”).

In light of the standard for JNOV, CreatiVasc’s admission that the Supply Agreement
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is “binding” further evidenced intent, and it required submission to the jury.

IL The Record contains evidence of breach and recoverable damages, rendering
JNOV improper.

Like DiaxaMed, CreatiVasc defends the trial judge’s improper ruling that there was
“no evidence” of breach and “no evidence” of damages. (CreatiVasc Br. at 21-30). Sealevel
incorporates its arguments in Sections I(b)(i) and I(b)(iii) of its Reply to DiaxaMed, as well as
the ample evidence in the Record that CreatiVasc ordered the Product, Sealevel successfully
created and tried to deliver the Product, CreatiVasc stopped responding to Sealevel, and
CreatiVasc refused to compensate Sealevel for the value of the Product.

CreatiVasc characterizes the trial court’s error of law in citing (and discussing)
incorrect and inapplicable sections of the UCC as a mere “scrivener’s error.” (R. at _, JNOV
Order at 11). But the trial court did not merely mistakenly mistype a code section, which
would be a transcribing error. Instead, the JNOV Order block-quotes and discusses two
sections of the UCC that apply only to buyer’s remedies, while ignoring and failing to consider
that Sealevel was the seller under the UCC. (R. at__, JNOV Order at 11). Neither the UCC
nor the Agreement limits Sealevel’s recovery with regards to incidental or consequential
damages. Instead, the UCC expressly permits a seller to recover from a breaching buyer not
only its actual damages, but also incidental damages, which include “any commercially
reasonable charges, expenses or commissions . . . otherwise resulting from the breach.” S.C.
Code § 36-2-710. And what constitutes “reasonable” in the context of damages is undeniably
a jury question, where evidence exists to support loss. See also S.C. Code § 36-2-204(3) (“Even

though one or more terms are left open a contract for sale does not fail for indefiniteness if . .

. there is a reasonably certain basis for giving an appropriate remedy) (emphasis added); see

also S.C. Code § 36-2-305 (“The parties if they so intend can conclude a contract for sale even
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though the price is not settled. In such a case the price is a reasonable price . ..”). Finally, the

JNOV Order’s citation to the UCC was more than an incorrect and erroneous effort to weigh
the evidence; it was an implicit acknowledgement that the UCC applies to the Agreement
and the parties’ relationship because they were predominantly engaged in the sale and
purchase of a good.

It is particularly problematic that CreatiVasc “ghosted” Sealevel, refusing to discuss
or agree on a price, and then later claimed that, because the parties never agreed, then the
price should be: free. At trial, CreatiVasc essentially doubled down on this position, insisting
that because it never made itself available to discuss price (after ordering the Product) or to
take delivery, Sealevel was incapable of proving damages. According to CreatiVasc,
Sealevel’s efforts to quantify the loss it suffered in terms of engineering hours was nothing
more than “a retrospective tally of its own engineering time and material costs” rather than
a legitimate measure of damages resulting from CreatiVasc’s delivery dodging. (CreatiVasc
Br. at 28).

CreatiVasc’s maneuvering is precisely why the amount of damages is left up to the
reasonable discretion of the jury when there is evidence of loss caused by CreatiVasc’s
actions. “The purpose of an award of damages for breach of contract is to put the plaintiff in
as good a position as he would have been in if the contract had been performed. The proper
measure of compensation is the loss actually suffered by the plaintiff as a result of the
breach.” Minter v. GOCT, Inc., 322 S.C. 525, 528, 473 S.E.2d 67, 70 (Ct. App. 1996). Sealevel
quantified its losses in terms of valuable lost time spent creating something CreatiVasc
demanded but wrongly disclaimed. (R. at __, Trial Tr. 158:15-20, 159:1-161:8). The South

Carolina Supreme Court has been clear that a cause of action does not fail where the wrongful
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acts of the defendant make the precise amount of damage difficult to ascertain:

[Plerplexity attending the determination of the question and amount of

damages rarely, if ever, defeats a cause of action. In

such cases courts ordinarily depend upon the wisdom and fairness of

the good men and true who compose the jury....

This is especially true where the wrongdoer creates the situation that

makes proof of the exact amount of damages difficult. In such cases, the

degree of proof necessary to make a reasonable estimate of damages is

relaxed in favor of the injured party.
Powers v. Calvert Fire Ins. Co., 216 S.C. 309, 57 S.E.2d 638, 644 (1950) (emphasis added); see
also Johnston v. Brown, 290 S.C. 141, 145 348 S.E.2d 391, 394 (Ct. App. 1986) (rev’d in part on
other grounds by Johnston v. Brown, 292 S.C. 478, 357 S.E.2d 450 (1987)); see also Hodges v. State
Farm Mut. Auto. Ins. Co., 488 F.Supp. 1057, 1065 (D.S.C. 1980) (“Where a wrongdoer creates a
situation that makes proof of exact amount of damages difficult, . . . ‘juries are allowed to act
upon probable and inferential as well as direct and positive proof.””).

As discussed at length in Sealevel’s opening Brief and its Reply to DiaxaMed, the

existing evidence on breach and damages required submission to the jury. This Court should

reverse the trial judge’s grant of JNOV.

III. and IV. The evidence supports an alternative recovery by Sealevel in equity.

Sealevel incorporates herein its arguments on quantum meruit and promissory
estoppel as set forth in its Reply to DiaxaMed, which are in Sections II. and IIL

As to CreatiVasc in particular, and with regards to quantum meruit, the evidence
shows that CreatiVasc entered into the Agreement, acknowledged it was binding,
commanded performance by Sealevel, received highly technical information from Sealevel,
which was the result of hundreds (if not thousands) of hours of Sealevel’s engineering time,

and then transferred Sealevel’s confidential information as an “asset” in a sale to DiaxaMed.
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(e.g. R.at _, Pl’s Trial Exs. 4,11, 12, 14, 26). And then CreatiVasc ghosted Sealevel.
CreatiVasc argues that there was no enforceable contract and so it is off the hook. But
equity does not allow CreatiVasc to behave as if there was a contract and then disclaim all
obligation for Sealevel’s performance, which it had demanded. Instead, equity provides for
actions for quasi-contract, including quantum meruit. See Costa and Sons Const. Co., Inc. v.
Long, 306 S.C. 465, 468, 412 S.E.2d 450, 452 (Ct. App. 1991) (“The general law is that where, as
here, an express contract fails because the minds of the parties did not meet as to the essential
terms, the laborer or contractor may still recover the reasonable value of the labor and
materials furnished.”). “Implied in law or quasi-contracts are not considered contracts at all,
but are akin to restitution which permits recovery of that amount the defendant has been
benefitted at the expense of the plaintiff in order to preclude unjust enrichment.” Id. atn. 1
(citing Ellis v. Smith Grading and Paving, Inc., 294 S.C. 470, 366 S.E.2d 12 (Ct. App.1988)); see
also Stanley Smith & Sons v. Limestone College, 283 S.C. 430, 322 S.E.2d 474 (Ct. App.1984).
And Sealevel’s promissory estoppel claim only becomes more viable if CreatiVasc is
right that the Agreement is an unenforceable agreement to agree. Here, if the Agreement is
unenforceable, the evidence shows the parties contemplated a relationship in which Sealevel
would create the Product for CreatiVasc. (See, e.g., R. at __, P1’s Trial Ex. 4). The evidence
shows that CreatiVasc requested, in an unambiguous writing with detailed specifications,
that Sealevel provide five or six of the Product to CreatiVasc. (R.at__, Trial Tr. 98:8-101:18,
135:5-13, 222:13-21, 317:14-22; P1.’s Trial Exs. 11, 12). The evidence shows that CreatiVasc
expected Sealevel to rely on that request, in part based on CreatiVasc’s $10,000 down
payment for the Product. (R.at__, P1.’s Trial Ex. 26). The evidence shows Sealevel reasonably

relied on that request, expending hundreds (if not thousands) of hours of engineering time
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to successfully create the Product. (R.at__, Trial Tr. 158:15-20, 159:1-161:8; P1.’s Trial Ex. 26).
Lastly, the evidence shows that after Sealevel successfully created the Product and tried to
deliver it, CreatiVasc stopped responding, damaging Sealevel. (R.at __, Trial Tr. 57:1-5).

The trial judge was wrong to (i) grant directed verdict to CreatiVasc as to Sealevel’s
claim against it for quantum meruit and (ii) dismiss Sealevel’s claim for promissory estoppel
against CreatiVasc because evidence existed to support the elements of both causes of action.
Rule 50, SCRCP, is clear that the trial judge may not grant directed verdict where facts are in
dispute, but only where “upon a trial the case presents only questions of law.” See also
Ecclesiastes Prod. Ministries v. Outparcel, 374 S.C. 483, 490, 649 S.E.2d 494, 494 (Ct. App. 2007)
(“A motion for directed verdict goes to the entire case and may be granted only when the
evidence raises no issue for the jury as to liability.”). This Court should reverse the trial
court’s error as an alternative ground for recovery, in the event that it does not reinstate the
jury’s verdict.

CONCLUSION

For the reasons set forth in Sealevel’s Briefs, including the trial court’s error of law as
to contract formation and damages, as well as its factual errors in light of conflicting evidence,
this Court should reverse the trial court’s JNOV Order and reinstate the jury’s verdict in

Sealevel’s favor.

[Signature Page Follows]
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