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This matter comes before this Curt by way of a post-conviction relief (PCR) action
commenced by William Craig Caughman (Applicant) on January 27, 2020. The State made its
return, motion to dismiss, and motion for a more definite statement on June 23, 2020.

On November 16, 2020, Applicant, through PCR counsel Ola Johnson, filed a motion to
authorize discovery and a motion for professional services. A hearing on Applicant’s motions
convened before the undersigned on April 11, 2022, at the Lexington County Courthouse.
Applicant was present at the hearing and represented by Mr. Johnson. Assistant Attorney General
Lillian L. Meadows represented the State.

Before this Court are the Lexington County Clerk of Court records regarding the subject
convictions; Applicant’s records from the South Carolina Department of Corrections; Applicant’s
appellate records, including the trial transcript and the pathologist’s report on the victim; and the
records of the current PCR action.

I. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections. During

Page 1 of
2020-CP-32-0388

SUPP. APPENDIX1



its May 2013 term, the Lexington County Grand Jury indicted Applicant for hit and run accident
resulting in death (2010-GS-32-02294) and obstruction of justice (2010-GS-32-02842). H. Wayne
Floyd, Esquire (Counsel), represented Applicant. Deputy Solicitor Suzanne Mayes and Assistant
Solicitor Robert E. McNair, I11, of the Eleventh Circuit Solicitor’s Office prosecuted the case. On
May 20, 2013, Applicant proceeded to a jury trial before the Honorable Clifton Newman.

On May 23, 2013, the jury found Applicant guilty of hit and run accident resulting in
death.! Judge Newman sentenced Applicant to a term of twenly years’ imprisonment. On May 31,
2013, Counsei filed a motion for a new trial and reconsideration of sentence. The court-convened
a hearing on Applicant’s motion on May 21, 2015, R. pp. 585-633. Judge Newman denied
Applicant’s motion by order dated July 25, 2015.

Applicant filed a timely notice of appeal. Appellate Defender John H. Strom initially
represented Applicant on appeal. On June 17, 2016, Counsel Strom filed a motion to hold appeal
in abeyance and to remand for reconstruction of the record. The Court of Appeals granted the
motion and remanded to the circuit court for reconstruction of the record. The court convened two
reconstruction hearings on September 16, 2016, and May 1, 2017. R. pp. 657-726. On May 26,
2017, Judge Newman issued an order finding the record had been sufficiently reconstructed so as
to provide a full and complete record and allow for meaningful appellate review. R. pp. 765-76.

Appellate Defender Taylor Gilliam represented Applicant for the remainder ofhis appellate
proceedings. Both parties submitted briefs on the following issues:

I.  Did the trial judge err in denying Appellant’s motion to
suppress, where law enforcement lacked jurisdiction to

execute a search warrant on Appellant’s property because the
multijurisdiction agreement was invalid?

! The trial court granted Applicant’s motion for a directed verdict on the obstruction of justice
charge. R. pp. 514-38
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II.  Did the trial court err by improperly considering Appellant’s
alleged alcohol use, where witnesses offered conflicting
statements on whether Appellant had been drinking hours
before a motor vehicle accident, where there was no testimony
that Appellant had any alcohol with his evening meal prior fo
the accident, and where the trial court suggested immediately
prior to sentencing that things might have been different if
Appellant had not been drinking?

Following briefing and oral argument, the Court of Appeals affirming Applicant’s
conviction and sentence in an unpublished per curiam opinion. State v. Caughman, Op. No. 2020-
UP-009 (S.C. Ct. App. filed Jan. 15, 2020). The case was returned to the circuit court on January
31, 2020. Applicant commenced this PCR action on January 27, 2020.

JI. CURRENT APPLICATION

In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully based on (verbatim):

1. Ineffective Assistance of Counsel (Richard Breibart)
a. “Richard Breibart I paid $40,000 to, he got suspended
and arrested while my case pending.”
2. Ineffective Assistance of Trial Counsel (Wayne Floyd)
a. “Wayne Floyd went to trial for me but didn’t get me an
expert witness to challenge the State’s.”
b. “Wayne Floyd was ineffective for not trying to get me
a plea deal when he knew the State had overwhelming
evidence on me.”

III. MOTIONS FOR DISCOVERY

On November 16, 2020, Applicant, through PCR counsel Ola Johnson, filed a motion to
authorize discovery and a motion for professional services. Specifically, Applicant secks discovery

in the form of the victim’s medical records? and professional services of an expert in pathology to

2 Applicant originally stated in his motion for discovery that these records were in trial counsel’s
possession. However, he informed the Court at the hearing that this was an error and trial counsel
does not in fact have any of the victim’s medical records.
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examine these records.® In support of these motions, PCR counsel asserted that trial counsel was
ineffective for failing to hire an expert to challenge the pathologist’s report and finding as to the
victim’s cause of death.

In response, the State pointed to the proffered testimony of Dr. Elizabeth J. Moffatt, the
pathologist from Lexington Medical Center (LMC) that conducted the autopsy on the victim. This
testimony was proffered as a result of trial counsel’s objcction that any judgment or finding as to
injuries, treatment received, or anything concerning the hospital was inadmissible hearsay since
Dr. Moffatt did not treat the victim. (Trial Tr. 195-97; R. 441-43).

During her in camera testimony, trial counsel questioned Dr. Moffatt about whether she
used information obtained from the victim’s LMC medical records to assist her with the autopsy.
In response, Dr. Moffatt explained that, since she is a LMC pathologist, she was able to access any
of the victim’s LMC records “as needed” to conduct the autopsy and make the medical findings
required. (Trial Tr. 200; R. 446). Trial counsel then asked Dr. Moffatt whether she would havc
been able to make her final findings without those records. Dr. Moffatt responded that she would
have still reached the same conclusion in terms of the diagnosis. (Trial Tr. 200-01; R. 446-47).
Finally, he asked if the records were necessary to forming her opinion in this case. She explained
that the records were necessary in that they exist and are available. She further clarificd that it
would be malpractice not to review them. (Trial Tr. 201; R. 447).

After trial counsel concluded his cross-cxamination, Deputy Solicitor Mayes asserted that

3 At the hearing, the State informed the Court that this motion originally was heard in 2021 by
Judge McCaslin. At the time, AAG Meadows advised Judge McCaslin that she would reach out to
the solicitor’s office to see if they were in possession of the medical records sought by Applicant.
She has since confirmed with Deputy Solicitor Mayes that the State did not obtain any of the
victim’s medical records from Lexington Medical Center. However, she did obtain a copy of the
pathologist’s report, which was provided to trial counsel in discovery, and has since been provided
to PCR counsel.
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Dr. Moffatt’s testimony regarding her findings is consistent with Rule 703, SCRE,* which allows
for an expert to make reference to any information that she had reasonably relied upon as other
input and in reaching an informed decision. (Trial Tr. 201; R. 447). Deputy Solicitor Mayes states,

that would be Dr. Moffatt’s ultimate opinion not only as to the cause of death but the medical

-+

findings in general. (Trial Tr. 201; R, 447).

In response, trial counsel asserted that the State was attempting to produce evidence
through Dr. Moffatt regarding the victim’s medical records that do not provide any sort of
conneclion with the represented cause of death. (Trial Tr. 201-02; R. 447-48). Since the State did
not provide trial counsel with the information Dr. Moffatt relied upon, trial counsel requested
sanctions under Rule 5{C)(2), which would prohibit the Stat from using the information at trial.
(Trial Tr. 202; R. 448). Finally, trial counsel argued the State was required to prove the cause of
death in the victim in a manner that would satisfy the cause authorities as to the nexus between the
leaving the scene of the accident and the death of the victim. (Trial Tr. 202; R. 448).

The Court ultimately found:

You have mentioned Rule Five and mentioned hearsay. An expert
can rely upon hearsay in forming an expert opinion. The Rule Five
issue deals with whether the statute requires the State to provide the
defense with records that they are going to use with an expert
reviewing medical records; that that must be provided to you, the
medical records.

The State says, well, we provided the autopsy report which gives the
witness’ findings, and that satisfies Rule Five. The autopsy report
gives the witness’ findings and opinions.

Qutside of this position, I don’t find the State is required to provide
or produce every record that formed the basis of the party’s opinion
generally, since the autopsy report was provided to the defense. The

4 Rule 703 provides that “[t]he facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known to the expert at or before the
hearing. If of a type reasonably relicd upon by experts in the particular field in forming opinions
or inferences upon the subject, the facts or data need not be admissible in evidence.”
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autopsy report provided her findings and conclusions.

Had the Defendant attempted to provide some independent antopsy
proceeding which alluded to the medical records of the deceased,
then they would have been provided to the Defendant. I don’t think
that that constitutes a Rule Five violation.

I will allow the question.

(Trial Tr. 202-03; R. 448—49).
The Uniform Post-Conviction Relief Procedure Act provides the following regarding
discovery:
A party in a noncapital post-conviction relief procceding shall be
entitled to invoke the processes of discovery available under the
South Carolina Rules of Civil Procedure if, and to the extent that,
the judge in the exercise of his discretion and for good cause shown
grants leave to do so, but not otherwise.,

S.C. Code Ann § 17-27-150(A).

As aforementioned, PCR counsel asserts the record supports their argument that trial
counsel was ineffective for failing to hire an expert to challenge the pathologist’s report and finding
as to the victim’s cause of death. Specifically, he points to Judge Newman’s above statement that
the records would have been provided to the defendant had he hired an independent pathologist or
had an independent autopsy proceeding. PCR counsel stated further argued that trial counsel was
caught arguing that the prosecution should have provided records, but he did not have the records
lined up for an expert to review them. Therefore, PCR counsel asserted, he needs to obtain these
records and assistance from an expert to determine what the records mean.

This Court disagrees and finds that granting Applicant’s motions would be a step toward
creating a “backdoor” trial. Specifically, this Court finds Applicant has not established that the

records are needed, nor has he shown any reason that the pathologist’s report should be questioned.

At trial, Dr. Moffatt testified the victim died days later from a pulmonary embolism that formed
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as a result of the injuries sustained in the hit and run. The jury was well-aware of this fact. Further,

nothing in the hit and run resulting in death statute requires the victim to be dead at the scene.
Because Applicant failed to establish good cause to obtain the victim’s medical records,

this Court DENIES Applicant’s motions to obtain the victim’s medical records and for

professional services of an expert in pathology.

AND IT IS SO ORDERED this 2 ls'ﬁay of _Febru 2023.

GEORGE M. MER@IN, JR.

Presidi ircuit Court Judge
Eleve dicial Circuit

SUrThLCI" , South Carolina
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% DEPARTMENT OF PATHOLOGY & LABORATORY MEDICINE x"‘_";:%’:;;mo
G2 R Mtlaser. MD
2720 SUNSET BOULEVARD, WEST COLUMBIA, SC 29163 Bavary W, Uarsl, MD
LEXINGTON PATHOLOGY  PHONE: (803) 791-2410  FAX: (§03) 791-2331 Elroan 0
MEDKCAL CENTER CYTOLOGY  PHONE: (803) 781-2159 FAX: (803) 939 4516 e g,
‘ wwwpa1pau}_m M. Jahr Spaking, M1 ' :
patienttiame: NN Awwossion . FA1047
Med. Rog, #; MOQ0320674 Clien%: Lexengton Medical Center Explrglion Date:  2/28/2010
DOB: _ Location: PAA Autopay Date: 312010
Gender; Bliing &  H0(044251429\M Reporntad: 373012010

Soc. Sec. #; Chan#;
Physiclan(s): Copy Te:
Harfion, Charles W, MD (C) ’

Powers, Malanie
Risk, Management LMC

Autopsy Restrictions; None
Pathologlst: Elizabeth J. Moffall, MD

EInaiA opsy Diagnoses

EAR-OLD MALE DIES SUDDENLY AT LEXINGTON MEDICAL CENTER SEVERAL DAYS FOLLOWING
IT-AND-RUN MOTORCYCLE « AUTOMOBILE ACGIDENT (2/21/10),

1) HISTORY:
A) DECEDENT STRUCK ON MOTORCYCLE BY HIT-AND-RUN DRIVER OF ONCOMING AUTOMOBILE AT
INTERSECTION IN CAYCE, SOUTH CARCLINA.
B) MULTIPLE FRACTURES AND PULMONARY CONTUSIONS IDENT!FIED UPON ADMISSION TO LEXINGTON
MEDICAL CENTER ADMISSION; ORIF FOR LEFT WRIST FRACTURE (2r24/10).
C) IMPROVEMENT IN OVERALL CONDITION DURING ADMISSION WITH SUBSEQUENT SUDDEN
DECOMPENSATION WHILE AMBULATING ON HOSPITAL STAIRWAY.

I1) PCSTMORTEM FINDINGS:
A) LARGE PULMONARY THROMBOEMBOLI, BILATERAL PULMONARY ARTERIES.
B) BILATERAL PULMONARY CONTUSIONS AND PULMONARY CONGESTION AND EDEMA.
C) HEMATOMA OF RIGHT ADRENAL GLAND, 3.5 CM MAXIMUM,
D) MESENTERIC SOFT TISSUE HEMATOMA.
E) MULTIPLE FRACTURES CONSISTENT WITH TRAUMA,
F) FATTY METAMORPHQSIS OF LIVER.
G) CONGESTION OF SPLEEN (250 GRAMS).
H} NO EVIDENCE OF INTRACRANIAL HEMATOMA, VERTEBRAL ARTERY DISSECTION,
CR BRAIN STEM HERNIATION.

i) TOXICOLOGY STUDIES: NOT APPLICABLE.

CALSE OF DEATH; PULMONARY THROMBOEMBOLISM, BILATERAL PULMONARY ARTERIES,

MANNER OF DEATH: ACGCIDENTAL,

EJM:sh 3/29/10

***Electranically Signed Oul By Elizateth J. Moffatt, MD***
Date Finalled: 33072010
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