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To: Ashley Hughes; Sam Bass

Cc: Mark Allison; Cara Farotto; Transcripts; Court Of Appeals Filings
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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Three files attached.

Thank you,

Cheryl A. Wiszowaty, ABC Reporting Service
803-730-3015 (cell) 803-532-5255 (office)
Happy to help!

On Friday, May 29, 2026 at 12:42:19 PM EDT, Sam Bass <sam@stewartlawoffices.net> wrote:

Cheryl,

We have not received the transcript of the hearing that was ordered on February 12,
2026. Please advise as to the status of the transcript. Opposing counsel and Court
Administration are copied on this email as well.

" Sam Bass | Attorney

Stewart @ Stewart Law Offices

LA SR T 409 South Pine St. | Spartanburg, SC 29302
sam@stewartlawoffices.net | www.stewartlawoffices.net
864.583.2223 | Fax 864.310.4099
866.STEWART

000006

CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential and may contain information which is legally privileged or
otherwise exempt from disclosure. They are intended solely for the use of the individual or entity to whom this e-mail is addressed. If you are not one
of the named recipients or otherwise have reason to believe that you have received this message in error, please immediately notify Sam Bass with
Stewart Law Offices at 864.583.2223 and please delete this message immediately from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this e-mail is strictly prohibited.
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Page 1 Page 3
! WORKERS | COVPENSATI ON- 00w 581 oN 1 COMMISSIONER DOOLEY: All right. Our
2 2 first appellant isMr. Bass. You have thefloor.
3 3 Mr. Bassyou have the floor. Can you hear me?
4 TVAN MOORE, Enpl oyee, 4 MR. BASS: I'msorry. | can hear
5 Q ai mant, 5 you, yes.
6 vs. WCC FILE NO.- 1613880 6 COMMISSIONER DOOLEY: All right. You
7 SPARTANBURG SEE&O;WS' 7 may proceed.
8 and 8 ORAL ARGUMENT
9 HARTFORD ACCI gaﬂ\‘rTl gr! NDEMNI TY COVPANY, 9 MR. BASS: Thank you. Asl was
10 Def endant s. 10 saying but not heard, | believe this case presents
1 11 afundamental question about the integrity of the
12 ( \F/II E éouR R|T CANL(L; ) 12 South Carolina Workers' Compensation system.
B e Monday, August 25. 2025 13 The legislature crafted 42-15-95to
14 ' ' ' 14 prevent ex parte manipulation of medica and
15" VE 3:48 p.m _ o 15 venues and in this case the defendants viol ated
15 FOATION YoLKel s noyrpensation Commssion 116 the statute, obtained a tainted opinion, and now
17 col “_”bi 2 Sout h Caroli na 17 seek to use that opinion through the back door of
1 00 Comm <31 o Gene Melaski 11| 18 adeposition.
19 Conmi ssion Vendy James 19 There are two critical errors that
o TEPORTED BY: et v ot 2228 Report er 20 we're seeking this panel to address regarding the
21 21 single commissioner's orders; one of them being
2 ABC REPCRTI NG SERVI CE 22 that the single commissioner improperly admitted
- Bat esbﬁf; Symmer | and Avenue 23 Dr. Hoenig's deposition testimony, despite it
" 1805993 gg§é52(5§el N 24 containing the exact opinion obtained through
- 25 dtatutory violation of 14 -- I'm sorry, 42-15-95.
Page 2 Page 4
1 APPEARANCES 1 The second error being that even if
2 Representing the Claimant/1st Appellant: 2 the deposition of Dr. Hoenig were deemed
3 SaUEL BASS ESQUIRE 3 admissable, that the substantial evidence and the
4 409 South Pine Street 4 record establishes that the knee replacement that
Spartanburg, South Carolina 29302 5 the claimant is seeking here is causally related
5 6 tohisMarch 1, 2016, work injury.
6 . 7 | will address first that the plain
Representing the Defendants/2nd Appel lant: 8 language of 42-15-95, which states that any
! MARK A. ALLISON, ESQUIRE 9 discussions, communications, medical reports or
8 McAngus Goudelock & Courie, LLC 10 opinions, which is what we are focusing on here,
201 W. McBee Avenue, 2nd Floor 11 obtained in violation of the section must be
9 Greenville, South Carolina 29601 12 excluded.
» 13 The key points within that statute
12 14 are, one must -- that's mandatory, it's not
13 15 discretionary when it comes to opinions of pain,
14 16 and two, opinions of pain, it's not -- we're
15 17 focusing here on the opinion itself, which is
ig 18 tainted, and it's not just the document that we're
18 19 talking about. In thiscaseit was an excluded
19 20 questionnaire, which the commissioner -- the
20 21 commissioner rightly excluded, and this all goes
21 22 back to the legislative purpose of 42-15-95, which
§§ 23 isclear.
24 24 Before 2007 there was a rampant
25 25 ex parte communication with treating physicians.
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Okay? Bi-Lo v. Brown Supreme Court said that they
clearly prohibited ex parte communications. It
limited to records only.

Then a 2007 amendment came to
42-15-95 and the legislature crafted avery
balanced solution of the problem, which is that
employers can communicate directly with medical
providers but it must provide notice and
opportunity to participate in those communications

© 00 ~NO Ul B~ WDN P

Page 7

authorized and paid for by the carrier. There
were no treatment gaps and there was a documented
aggressive deterioration of the claimant's knee.

Dr. Hoenig's own deposition testimony
provides numerous contradictions. One, he says,
Well, we have this MM date of September of 2016,
but then we have, He treated continuously for
seven years after that, and importantly, he
treated beyond what hisinitial future medical

10 and that the violation of that statute renders the 10 projections -- or future medical treatment called
11 violation and the opinion of pain to amandatory 11 for. Hecalled for steroid injections.
12 exclusion. 12 He goes beyond that and does
13 Here what we haveisthe single 13 viscosupplementation injections, and those were,
14 commissioner's error of law that kind of creates 14 again, authorized and approved by the carrier. He
15 an absurd result where the defendants can violate 15 never documented this theory of anatural
16 the statute; they can get an opinion, atainted 16 progression in his medical records and he only
17 opinion, by an improper questionnaire and then 17 offered an opinion regarding a natural progression
18 introduce the same opinion through a later 18 when it was suggested in the excluded
19 deposition. 19 questionnaire.
20 It puts the claimants in a hostile 20 He also gives his opinion of an
21 position. Either they don't depose the doctor and 21 arbitrary two-to-three-year cutoff, but Dr. Hoenig
22 they are stuck with atainted opinion or they do 22 himself can't -- hasn't stated, Well, isit two
23 depose the doctor and they're still stuck with a 23 yearsa MMI; Isit threeyearsat MMI; What is
24 tainted opinion. 24 the cutoff for what his treatment should be?
25 Asl've briefed in my arguments, 25 Beyond that, he -- | expect that, you
Page 6 Page 8
1 thereisan analogous principle here. It'sthe 1 know, the arguments, at least what the
2 Fruit of the Poisonous Tree in criminal law where 2 commissioner relied on and what the defendants
3 wehaveillegally obtained evidence. It remains 3 will rely on, isthat, well, the claimant possibly
4 tainted. You cannot curetheillegally obtained 4 noticed the deposition, so we are stuck with it.
5 evidence, a constitutional violation, by some 5 Rule 32(c) of the Rules of Civil
6 later obtaining of the evidence through other 6 Procedure clearly state that noticing a deposition
7 means, and here, you know, the enforcement 7 doesn't make the deponent their witness. The
8 requires ameaningful consequence in this case; 8 defendants introduced the deposition at the
9 excluding Dr. Hoenig's deposition. 9 hearing. He became their witness. We objected to
10 If Dr. Hoenig's deposition is 10 it.
11 excluded, then the only remaining arguments as to 11 The claimant -- we have no choice but
12 causation are unrebutted medical evidence of 12 toinvestigate aviolation of whether or not
13 Dr. O'Leary and Dr. Gerscovich, but even with the 13 42-15-95 was violated, and we can't waive
14 deposition, the substantial medical evidence 14 statutory protections of that statute simply by
15 supports causation where the claimant is seeking 15 investigating the wrongdoing.
16 thistota knee replacement. Substantial medical 16 Now, it's also argued that, you know,
17 evidence supports causation. 17 theintentisnot to -- isonly to exclude
18 In this case, we have aMarch 1, 18 defendant initiating communications. This
19 2016, injury. Claimants-- the defendants are 19 deposition was not a defendant-initiated
20 arguing aMMI date of September of 2016. Whatwe |20 communication.
21 have after that is no finding of permanency and 21 WEéll, the statute doesn't distinguish
22 instead, seven years of continuous treatment by 22 between who initiates subseguent proceedings,
23 Dr. Hoenig, encompassing 39 objections -- 23 especialy those trying to establish whether a
24 injections. 24 violation occurred. It just says, Opinions
25 All of these injections were 25 Obtained in Violation, period.
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Page 11

1 The opinion was obtained through a 1 questionnaire and the information contained in
2 violation. The deposition really repeated the 2 that questionnaire was excluded by the hearing
3 tainted opinion and the defendants' interpretation 3 commissioner.
4 and the -- and the -- quite frankly, the single 4 However, Mr. Moore took the
5 commissioner's interpretation would reward the 5 deposition of the doctor, so Mr. Moore noticed the
6 defendants violation of 42-15-95. 6 deposition, and as a specific finding of fact by
7 It's -- if the Commission wereto 7 Commissioner Beck from the underlying order, the
8 uphold the single commissioner's order here, it 8 deposition was then noticed by claimant in an
9 would effectively gut the statutory protections of 9 attempt to change Dr. Hoenig's opinion. All
10 42-15-95. Wewould turn to a pre-Brown area of 10 right?
11 ex parte communication with doctors and it would 11 So thisis asituation where it's not
12 put workersin an impossible choice of are we 12 merely the information that was contained in a
13 going to look for the -- look for, you know, a 13 medical questionnaire response that was at issue.
14 violation, can we actually depose a doctor, not 14 Thiswas adeposition that was taken, and might |
15 depose adoctor, and it's going to encourage 15 add in asignificant amount of time for this
16 futureviolations. 16 deposition, and so what we end up withisa
17 And it's -- the remedy issimple. 17 deposition that lasted nearly an hour and spanned
18 All the employer hasto do isfollow the statute, 18 42 pages of testimony.
19 and if they don't, the opinion gets excluded. 19 The testimony that was elicited by
20 The legislature mandated that, you 20 Mr. Moore addressed issues across the board. It
21 know, these opinions through these statutory 21 addressed issues not merely contained in the,
22 violations, they must be excluded. Thereisno 22 quote, tainted questionnaire, but other issues.
23 exception for depositions, no cure through 23 All of that evidence, every bit of
24 subsequent proceedings, and there should be no 24 it, was obtained by Mr. Moore. It was obtained at
25 discretion to admit the tainted evidence. 25 Mr. Moore'srequest. Each question that was asked
Page 10 Page 12
1 And if you -- even if you do consider 1 of the doctor was done so at the choice and
2 Dr. Hoenig's opinion, the weight of the evidence, 2 choosing of Mr. Moore, not by defendants.
3 including the seven years of continuous authorized 3 If defendants had noticed the
4 treatment, the two independent eval uations of 4 deposition and sought to create a different
5 Dr. O'Leary and Dr. Gerscovich, establish that his 5 mechanism or piece of evidence, that could
6 need for aknee replacement is causally related to 6 arguably, submitted under the statute, that would
7 his2016 injury. 7 beinerror. That would be -- that would not be
8 Notethat | do -- | can take any 8 admissable. That would be atrue, quote,
9 questions from the panel or wait for Mark to 9 obtaining or getting the information in through
10 respond to give my reply. 10 the back door, as opposing counsel claims.
11 COMMISSIONER DOOLEY: Any questions 11 That's not what happened. Thereis
12 at thispoint? 12 no back-door effort by defendantsto do anything
13 (No questions.) 13 other than appear for the deposition and
14 All right. Mr. Allison. 14 participate in the deposition.
15 ORAL ARGUMENT REPLY 15 Let's assume that this deposition was
16 MR. ALLISON: Thank you, your Honor, 16 noticed by Mr. Moore and we did not appear and
17 and may it please the Commission. So | think that 17 Mr. Moore obtained evidence that was favorable to
18 counsel hasfairly stated the issues here. There 18 his position on causation. To rulethat a
19 isan additional issue that we cross-appealed and 19 claimant can take -- of his own volition and his
20 I'll savethat for last, because | think that is 20 own choosing, can choose to obtain evidence and
21 probably the smallest of these issues. 21 then somehow imply that defendants, by
22 So let's start with the admission of 22 participating in the deposition, have tried to
23 Dr. Hoenig's deposition testimony. Defendants 23 back door obtain an opinion is patently false.
24 concede that there was a questionnaire that was 24 That's not -- that's not at al what
25 obtained in violation of the statute and that that 25 happened in thiscase. We don't have a choice but
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Page 15

1 to defend and appear for the deposition and defend 1 With regard to the issue of
2 not only information that was contained in the 2 causation, not only isthe commission entitled to
3 questionnaire but also to defend the exchange of 3 weigh conflicting or inconsistent medical reports
4 information that was not in the questionnaire. 4 butitisthe commission'sroleto do so, and
5 The commissioner specifically ruled 5 there have been appeal cases that back the
6 that for him to rule otherwise would be to 6 commission's weighing of evidence.
7 conclude the defendants acted improperly in 7 One particular case, Corbin versus
8 participating in the deposition, which would 8 Kohler Company, the Appellate Court in that case
9 clearly be erroneous. 9 supported the full commission's conclusions about
10 So, you know, the fact that 10 weighing the evidence and pointed out that the
11 Dr. Hoenig's deposition was unfavorable to 11 other providersin that case only saw the claimant
12 Mr. Moore's position, that's neither illegal nor a 12 on one occasion, the same asin this case.
13 reasonable justification for excluding the 13 In this case we have Dr. Hoenig, who
14 testimony. If thetestimony in that deposition 14 treated the patient for seven years and then
15 had been favorable to Mr. Moore, this wouldn't be 15 rendered an opinion about whether or not his need
16 an issue because, guess what, Mr. Moorewould have |16 for asurgery was related to the injury or not,
17 submitted that deposition into evidence. 17 and the only other opinionsin the case are
18 You can't have it both ways. You 18 one-time opinions from IME physicians that were
19 can't elect to choose a mechanism for obtaining 19 obtained by claimant, that were paid for and
20 evidence and then decide that it shouldn't comein 20 obtained by claimant.
21 because you don't like what it says. That would 21 And so the hearing commissioner, as
22 beaviolation of the fundamental integrity of the 22 itishisroleand job to do, had to judge these
23 system. 23 conflicting opinions, and in doing so herelied on
24 That's not what happened here. That 24 the opinion of the person who knew this guy and
25 was not any violation to the fundamental integrity 25 had treated him on 25 occasions for seven years.
Page 14 Page 16
1 of the system because defendants did not choose 1 Now, as for the actual opinion of
2 this. 2 Dr. Hoenig, is Dr. Hoenig's opinion reasonable?
3 If Mr. Moore had not taken the 3 Just because you treat somebody for seven years,
4 deposition in an attempt to change Dr. Hoenig's 4 doesthat mean that your opinion aways winsthe
5 opinion, then the only opinion would be the 5 day? | would submit not. It's not just about
6 opinion that was excluded. In other words, there 6 time.
7 would be no opinion and the commissioner would 7 But what isthe -- what is
8 have been bound by the only other opinionsin the 8 Dr. Hoenig's opinion based on? And he explainsit
9 case 9 ingreat detail in the deposition that was taken
10 But, again, that's not what 10 by Mr. Moore, and he says, The claimant's
11 happened. There was new evidence obtained, new 11 arthritis continued to progress, as it naturally
12 and different evidence, and it was the basis for 12 does, and seven years after hiswork injury, the
13 the commissioner's conclusion that this was not 13 injections stopped working. He started having
14 causally related. 14 more pain and now he needs a knee replacement.
15 There was an argument set forth that 15 Sevenyears.
16 the-- about the intent behind 42-15-95 and what 16 And he goes on to explain why that's
17 isintended to be excluded. The intent of the 17 important, and he says, If the claimant had needed
18 statute isto exclude information that's initiated 18 the knee replacement within two years of his work
19 by defendants. The statuteis silent asto 19 injury, | would likely relate it to the work
20 excluding matters that areinitiated by the 20 injury; however, because the need for the
21 claimant. 21 replacement did not occur until seven years after
22 That's not the intent of the 22 theinjury and because he had arthritis to begin
23 statute. Itisto exclude information or evidence 23 with, then the need for thisreplacement isa
24 that wasimproperly obtained in violation of the 24 natural progression.
25 statute. 25 So he explainsit. And he even says,
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Page 17 Page 19
1 Look, I'm not saying that thereis not a 1 established until we took the doctor's
2 circumstance where thiswouldn't be related. It 2 deposition.
3 would berelated if it had been closer intimeto 3 | will say that regarding the
4 theinjury, but guess what, seven years later this 4 defendants’ cross-appeal that Mr. Moore should be
5 need for surgery arises and in my opinion and in 5 ruled a MMI, here what we haveis, based on
6 my dealing with him for those seven years, this 6 Mr. Allison'slast arguments, the defendants are
7 need for surgery is not related to the work 7 now attempting to kind of haveit -- haveit both
8 injury. 8 ways.
9 He goes on to note, and thisis very 9 They want you to uphold the hearing
10 important, He would have needed a knee replacement 10 commissioner'sruling asit pertainsto listening
11 at thistime whether or not he sustained the 11 to Dr. Hoenig on causation for the knee
12 injury in 2016. 12 replacement but at the same time the hearing
13 So even if there had not been awork 13 commissioner heard all the evidence, including the
14 injury, he would have till needed this 14 seven years of treatment, including the fact that
15 replacement, which further supports his medical 15 that treatment exceeded what Dr. Hoenig had
16 opinions on causation. 16 initially said the defendant needed at hisinitial
17 COMMISSIONER DOOLEY: Thank you. 17 MMI date back in September of 2016, and the
18 Any questions? 18 commission took all of that information and made a
19 (No questions.) 19 determination that Mr. Moore was not at maximum
20 All right. You'll have three -- 20 medical improvement.
21 we're going to give you three minutes of reply 21 Thereis two separate determinations
22 after 22 that the commissioner made. One he made said
23 Mr. Bass has his three minutes. 23 that -- he said that the total knee was not
24 MR. ALLISON: Thank you. Thank you, 24 related to the 2016 accident, but he also, ina
25 Madam Commissioner. 25 separate -- in a separate determination, looking
Page 18 Page 20
1 MR. BASS: Thank, you, 1 at the same medical evidence, looking at the same
2 Madam Commissioner. Thereisalot of beeping. 2 opinions, said, you know what, based on his seven
3 Am| good? 3 yearsof treatment with Dr. Hoenig, Dr. Hoenig
4 COMMISSIONER DOOLEY: You are good. 4 exceeded his mandate of what is maximum medical
5 ORAL ARGUMENT REPLY 5 improvement and what is needed to keep him at a
6 MR. BASS: Okay. I'mgoing to 6 plateau, and therefore he's not at maximum medical
7 briefly address something Mr. Allison pointed out 7 improvement and needs to continue with treatment.
8 toyou, of that if this deposition didn't occur, 8 It'sthat -- that is my response to
9 then the opinion of Dr. Hoenig wouldn't be there, 9 defendants cross-appeal.
10 and | think that presupposes that the hearing 10 COMMISSIONER DOOLEY: Very good. Any
11 commissioner would have excluded it and that would 11 questions?
12 have been done; that would have been the end of it 12 (No questions)
13 at the hearing, and we know that in practice that 13 All right. Mr. Allison, your reply.
14 that just is not what would have happened. 14 MR. ALLISON: Thank you, your Honor.
15 We would have ended up having to go 15 ORAL ARGUMENT REPLY
16 take the doctor's deposition. Y ou know, 16 First | want to speak to a couple of
17 Mr. Allison would have -- would have postponed 17 pointsraised in Mr. Moore'sreply brief that was
18 it. You know, it just wouldn't have been excluded 18 filed on August 18th, that in the brief he states
19 and then that would be the end of it. That just 19 that Dr. Hoenig's deposition was necessary to
20 doesn't happen in practice. 20 establish that aviolation of the statute
21 In order for the defendants to -- and 21 occurred. That's not true.
22 evenif it was, we wouldn't know it was going to 22 The violation of the statute occurred
23 be excluded until we got there, and we would have 23 not withstanding any additional evidence. If
24 to at least establish that a-- that aviolation 24 there was no other deposition taken and nothing
25 occurred prior to that, and that wasn't 25 else done, there would be nothing further or in
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Page 21 Page 23
1 addition to that that would be needed to establish 1 not at maximum medical improvement leaves the
2 that aviolation of the statute occurred. 2 carrier in aposition in which they would have to
3 The second point is, Mr. Moore raises 3 provide treatment that has not been recommended by
4 that thisfinding putsthe claimant in an 4 any physician.
5 unwinable position; do nothing and be stuck with 5 COMMISSIONER DOOLEY': All right.
6 Dr. Hoenig's opinion or establish aviolation 6 Very good.
7 occurred and be stuck with the subsequent 7 All right. Any questions?
8 opinion. 8 (No questions.)
9 WEéll, that's -- again, that's not how 9 Okay. Very good. That concludes
10 it works. Do nothing and be stuck with 10 thishearing.
11 Dr. Hoenig's opinion is not the only outcome. Do 11 (The hearing concluded at 4:13 p.m.)
12 nothing, move to exclude the opinion and have it 12
13 excluded isan option. 13
14 And not only wasit an option; itis 14
15 precisely what the commissioner did here. He 15
16 excluded the opinion because it violated the 16
17 statute, but then he a'so had to consider the 17
18 additional and new evidence that was generated by 18
19 Mr. Moore, so Mr. Moore did not have to do nothing 19
20 and be stuck with the opinion. 20
21 Now, with regard to the issue of 21
22 maximum medical improvement, it's our position 22
23 that that finding isinconsistent with the 23
24 commissioner's determination that the need for 24
25 knee replacement is not related, and the reason 25
Page 22 Page 24
1 that that isinconsistent isthis: % CERTIFICATE OF REPORTER
2 Dr. Hoenig placed Mr. Moore at 3 I, Cheryl A. Wiszowaty, Court
3 maximum medical improvement in September 2016 and Reporter and Notary Public in and for the State of
4 he continued to provide treaiment and injections 4 i‘;“;ggg(ﬂ;%gﬁgigﬁggzmg t'hree?g:;gging
5 that we would consider Dodge medicals. 5 pages constitute a true and correct transcription
6 Now, in providing that treatment, of said hearing.
7 it~ he has - it has ultimately been determined e | futher certify thet | am nether
8 that Mr. Moore would benefit from surgery, and attorney nor counsel for, nor related to or
9 that isthe only treatment at this time that has 8 employed by any of the parties connected with this
. . - action, nor am | financialy interested in said
10 been identified by anyone moving forward, and so 9 cause.
11 tofind that he's entitled to additional treatment 10 , N
12 and has somehow now not reached maximum medical 11 of said t:;;ﬂig;%?ﬁ;g;g %;;aled and
13 improvement, even though Dr. Hoenig opined that he delivered to the proper person for admissability.
14 hart back in September of 2016, impliesthat there 1 Inwithess whereof | st my hand and
15 ismore treatment that he needs to obtain maximum seal this 30th day of May 2026, at Lexington
16 medical improvement and the only treatment in the %g County, South Carolina
17 record isasurgery that has aready been ruled 16
18 out by acommissioner. 17
19 So itisasituation for which the %g
20 evidencereflectsthat he has, in fact, obtained 20
21 maximum medical improvement where, number one, g%
22 Dr. Hoenig opined to such, number two, the hearing Cheryl A. Wiszowaly,
23 commissioner specifically found and gave reason 23 My Commission  Court Reporter and Notary
24 for affordj ng weight to the opi nion; of o4 g}‘fé;g%ﬂ P”Stt’géfo(;r gﬁth Carolina
25 Dr. Hoenig, and humber three, to find that he's 25
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COW SSI ONER DOOLEY: Al right. Qur
first appellant is M. Bass. You have the fl oor.
M. Bass you have the floor. Can you hear ne?

MR, BASS. |'msorry. | can hear
you, Yes.

COW SSI ONER DOOLEY: Al right. You
may proceed.

ORAL ARGUNVENT

MR. BASS. Thank you. As | was
sayi ng but not heard, | believe this case presents
a fundanental question about the integrity of the
South Carolina Wrkers' Conpensation system

The legislature crafted 42-15-95 to
prevent ex parte nmanipul ati on of nedical and
venues and in this case the defendants viol at ed
the statute, obtained a tainted opinion, and now
seek to use that opinion through the back door of
a deposition.

There are two critical errors that
we're seeking this panel to address regarding the
single conm ssioner's orders; one of them being
that the single conm ssioner inproperly admtted
Dr. Hoenig's deposition testinony, despite it
contai ni ng the exact opinion obtained through
statutory violation of 14 -- |I'msorry, 42-15-95.
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The second error being that even if
t he deposition of Dr. Hoenig were deened
adm ssabl e, that the substantial evidence and the
record establishes that the knee repl acenent that
the claimant is seeking here is causally rel ated
to his March 1, 2016, work injury.

| wll address first that the plain
| anguage of 42-15-95, which states that any
di scussi ons, communi cations, nedical reports or
opi ni ons, which is what we are focusing on here,
obtained in violation of the section nust be
excl uded.

The key points wthin that statute
are, one nust -- that's nandatory, it's not
di scretionary when it conmes to opinions of pain,
and two, opinions of pain, it's not -- we're
focusing here on the opinion itself, which is
tainted, and it's not just the docunent that we're
tal king about. In this case it was an excl uded
guestionnaire, which the comm ssioner -- the
comm ssioner rightly excluded, and this all goes
back to the | egislative purpose of 42-15-95, which
s clear.

Bef ore 2007 there was a ranpant

ex parte conmmuni cation with treating physicians.
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Ckay? Bi-Lo v. Brown Suprene Court said that they
clearly prohibited ex parte communications. |t
limted to records only.

Then a 2007 anmendnment cane to
42-15-95 and the legislature crafted a very
bal anced sol ution of the problem which is that
enpl oyers can communicate directly wth nedical
providers but it nust provide notice and
opportunity to participate in those comruni cations
and that the violation of that statute renders the
violation and the opinion of pain to a mandatory
excl usi on.

Here what we have is the single
comm ssioner's error of law that kind of creates
an absurd result where the defendants can viol ate
the statute; they can get an opinion, a tainted
opi ni on, by an inproper questionnaire and then
i ntroduce the sanme opinion through a |later
deposi tion.

It puts the claimants in a hostile
position. Either they don't depose the doctor and
they are stuck with a tainted opinion or they do
depose the doctor and they're still stuck with a
tai nted opi ni on.

As |'ve briefed in ny argunents,
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there is an anal ogous principle here. 1It's the
Fruit of the Poisonous Tree in crimnal |aw where
we have illegally obtained evidence. It remains
tainted. You cannot cure the illegally obtained
evi dence, a constitutional violation, by sone
| at er obtaining of the evidence through other
nmeans, and here, you know, the enforcenent
requi res a neani ngful consequence in this case;
excluding Dr. Hoenig' s deposition.

| f Dr. Hoenig's deposition is
excl uded, then the only remaining argunents as to
causation are unrebutted nedical evidence of
Dr. O Leary and Dr. Gerscovich, but even with the
deposition, the substantial nedical evidence
supports causation where the clainmant is seeking
this total knee replacenent. Substantial nedical
evi dence supports causati on.

In this case, we have a March 1,
2016, injury. Caimnts -- the defendants are
arguing a MM date of Septenber of 2016. What we
have after that is no finding of permanency and
| nst ead, seven years of continuous treatnment by
Dr. Hoeni g, enconpassing 39 objections --
| nj ections.

Al of these injections were
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aut hori zed and paid for by the carrier. There
were no treatnent gaps and there was a docunented
aggressive deterioration of the clainmant's knee.

Dr. Hoenig's own deposition testinony
provi des nunerous contradictions. One, he says,
Well, we have this MM date of Septenber of 2016,
but then we have, He treated continuously for
seven years after that, and inportantly, he
treated beyond what his initial future nedical
projections -- or future nedical treatnent called
for. He called for steroid injections.

He goes beyond that and does
vi scosuppl enentation injections, and those were,
agai n, authorized and approved by the carrier. He
never docunented this theory of a natural
progression in his nedical records and he only
of fered an opinion regarding a natural progression
when it was suggested in the excluded
guestionnaire.

He al so gives his opinion of an
arbitrary two-to-three-year cutoff, but Dr. Hoenig
hinmself can't -- hasn't stated, Well, is it two
years at MM; Is it three years at MM ; Wat is
the cutoff for what his treatnent should be?

Beyond that, he -- | expect that, you
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know, the argunents, at |east what the
conmm ssioner relied on and what the defendants
wll rely on, is that, well, the clai mant possibly
noticed the deposition, so we are stuck with it.

Rul e 32(c) of the Rules of Cvil
Procedure clearly state that noticing a deposition
doesn't nake the deponent their witness. The
def endants i ntroduced the deposition at the
hearing. He becane their witness. W objected to
it.

The clai mant -- we have no choi ce but
to investigate a violation of whether or not
42-15-95 was violated, and we can't waive
statutory protections of that statute sinply by
i nvestigating the w ongdoi ng.

Now, it's also argued that, you know,
the intent is not to -- is only to exclude
def endant initiating conmmunications. This
deposition was not a defendant-initiated
conmmuni cat i on.

Well, the statute doesn't distinguish
bet ween who initiates subsequent proceedi ngs,
especially those trying to establish whether a
violation occurred. It just says, Opinions

(bt ained in Viol ati on, period.
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The opi ni on was obtai ned through a
violation. The deposition really repeated the
tai nted opinion and the defendants' interpretation
and the -- and the -- quite frankly, the single
conmi ssioner's interpretation would reward the
def endants' violation of 42-15-95.

It's -- if the Conm ssion were to
uphol d the single conmm ssioner's order here, it
woul d effectively gut the statutory protections of
42-15-95. W would turn to a pre-Brown area of
ex parte communication with doctors and it woul d
put workers in an inpossible choice of are we
going to look for the -- |look for, you know, a
violation, can we actually depose a doctor, not
depose a doctor, and it's going to encourage
future violations.

And it's -- the renedy is sinple.
Al the enployer has to do is follow the statute,
and if they don't, the opinion gets excl uded.

The | egi sl ature nmandated that, you
know, these opinions through these statutory
viol ations, they nust be excluded. There is no
exception for depositions, no cure through
subsequent proceedi ngs, and there should be no

discretion to admt the tainted evidence.
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And if you -- even if you do consi der
Dr. Hoenig's opinion, the weight of the evidence,

i ncl udi ng the seven years of continuous authorized
treatnent, the two i ndependent eval uati ons of

Dr. O Leary and Dr. Gerscovich, establish that his
need for a knee replacenent is causally related to
his 2016 injury.

Note that | do -- | can take any
guestions fromthe panel or wait for Mark to
respond to give ny reply.

COW SSI ONER DOOLEY: Any questions
at this point?

(No questions.)

Al right. M. Alison.

ORAL ARGUVMENT REPLY

MR ALLI SON:  Thank you, your Honor,
and may it please the Commission. So | think that
counsel has fairly stated the issues here. There
Is an additional issue that we cross-appeal ed and
"1l save that for last, because | think that is
probably the small est of these issues.

So let's start with the adm ssion of
Dr. Hoenig's deposition testinony. Defendants
concede that there was a questionnaire that was

obtained in violation of the statute and that that
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guestionnaire and the information contained in
t hat questionnaire was excluded by the hearing
conmi Ssi oner.

However, M. Mbore took the
deposition of the doctor, so M. More noticed the
deposition, and as a specific finding of fact by
Comm ssi oner Beck fromthe underlying order, the
deposition was then noticed by clainmant in an
attenpt to change Dr. Hoenig's opinion. All
ri ght?

So this is a situation where it's not
nmerely the information that was contained in a
nmedi cal questionnaire response that was at issue.
This was a deposition that was taken, and m ght |
add in a significant anount of tine for this
deposition, and so what we end up with is a
deposition that | asted nearly an hour and spanned
42 pages of testinony.

The testinony that was elicited by
M. Moore addressed issues across the board. It
addressed i ssues not nerely contained in the,
gquote, tainted questionnaire, but other issues.

Al |l of that evidence, every bit of
it, was obtained by M. Mwore. |t was obtained at

M. Moore's request. Each question that was asked
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of the doctor was done so at the choice and
choosi ng of M. Mbore, not by defendants.

| f defendants had noticed the
deposition and sought to create a different
mechani sm or pi ece of evidence, that could
arguably, submtted under the statute, that would
be in error. That would be -- that would not be
adm ssable. That would be a true, quote,
obtaining or getting the information in through
t he back door, as opposing counsel clains.

That's not what happened. There is
no back-door effort by defendants to do anythi ng
ot her than appear for the deposition and
participate in the deposition.

Let's assune that this deposition was
noticed by M. More and we did not appear and
M. Moore obtained evidence that was favorable to
his position on causation. To rule that a
cl ai mant can take -- of his own volition and his
own choosi ng, can choose to obtain evidence and
then sonehow i nply that defendants, by
participating in the deposition, have tried to
back door obtain an opinion is patently fal se.

That's not -- that's not at all what

happened in this case. W don't have a choice but
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to defend and appear for the deposition and defend
not only information that was contained in the
guestionnaire but also to defend the exchange of
i nformati on that was not in the questionnaire.

The comm ssioner specifically ruled
that for himto rule otherwi se would be to
concl ude the defendants acted inproperly in
participating in the deposition, which would
clearly be erroneous.

So, you know, the fact that
Dr. Hoenig's deposition was unfavorable to
M. More's position, that's neither illegal nor a
reasonabl e justification for excluding the
testinmony. |If the testinony in that deposition
had been favorable to M. More, this wouldn't be
an i ssue because, guess what, M. More would have
submtted that deposition into evidence.

You can't have it both ways. You
can't elect to choose a nechani smfor obtaining
evi dence and then decide that it shouldn't cone in
because you don't |ike what it says. That woul d
be a violation of the fundanental integrity of the
system

That's not what happened here. That

was not any violation to the fundanental integrity

ABC REPORTI NG SERVI CE (803) 730- 3015





© 00 N oo o b~ wWw N P

N N N N NN P P P PP PR R R P
a b~ W N P O © 00 N O O~ w N B+ O

Page 14
| VAN MOORE V. SPARTANBURG STEEL 8/ 25/ 2025
of the system because defendants did not choose
this.

|f M. More had not taken the
deposition in an attenpt to change Dr. Hoenig's
opi ni on, then the only opinion would be the
opi ni on that was excluded. |In other words, there
woul d be no opinion and the comm ssioner woul d
have been bound by the only other opinions in the
case.

But, again, that's not what
happened. There was new evi dence obtai ned, new
and different evidence, and it was the basis for
t he comm ssioner's conclusion that this was not
causal ly rel at ed.

There was an argunent set forth that
the -- about the intent behind 42-15-95 and what
is intended to be excluded. The intent of the
statute is to exclude information that's initiated
by defendants. The statute is silent as to
excluding matters that are initiated by the
cl ai mant .

That's not the intent of the
statute. It is to exclude information or evidence
that was inproperly obtained in violation of the

statute.
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Wth regard to the issue of
causation, not only is the comm ssion entitled to
wei gh conflicting or inconsistent nedical reports
but it is the conmssion's role to do so, and
t here have been appeal cases that back the
comm ssion's wei ghi ng of evidence.

One particular case, Corbin versus
Kohl er Conpany, the Appellate Court in that case
supported the full comm ssion's concl usi ons about
wei ghi ng the evidence and pointed out that the
ot her providers in that case only saw t he cl ai nant
on one occasion, the sane as in this case.

In this case we have Dr. Hoeni g, who
treated the patient for seven years and then
rendered an opi ni on about whether or not his need
for a surgery was related to the injury or not,
and the only other opinions in the case are
one-tinme opinions from Il ME physicians that were
obt ai ned by claimnt, that were paid for and
obt ai ned by cl ai mant.

And so the hearing conm ssioner, as
it is his role and job to do, had to judge these
conflicting opinions, and in doing so he relied on
the opinion of the person who knew this guy and

had treated himon 25 occasions for seven years.
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Now, as for the actual opinion of
Dr. Hoenig, is Dr. Hoenig's opinion reasonabl e?
Just because you treat sonebody for seven years,
does that nean that your opinion always wns the
day? | would submt not. It's not just about
tinme.

But what is the -- what is
Dr. Hoenig's opinion based on? And he explains it
in great detail in the deposition that was taken
by M. Moore, and he says, The claimant's
arthritis continued to progress, as it naturally
does, and seven years after his work injury, the
| nj ections stopped working. He started having
nore pain and now he needs a knee repl acenent.
Seven years.

And he goes on to explain why that's
| nportant, and he says, If the claimant had needed
the knee replacenent within two years of his work
injury, | would likely relate it to the work
i njury; however, because the need for the
repl acenent did not occur until seven years after
the injury and because he had arthritis to begin
with, then the need for this replacenent is a
nat ural progression.

So he explains it. And he even says,

ABC REPORTI NG SERVI CE (803) 730- 3015





© 00 N oo o b~ wWw N P

N N N N NN P P P PP PR R R P
a b~ W N P O © 00 N O O~ w N B+ O

Page 17

| VAN MOORE V. SPARTANBURG STEEL 8/ 25/ 2025
Look, I'mnot saying that there is not a
ci rcunstance where this wouldn't be related. It
woul d be related if it had been closer in tine to
the injury, but guess what, seven years later this
need for surgery arises and in my opinion and in
ny dealing with himfor those seven years, this
need for surgery is not related to the work
i njury.

He goes on to note, and this is very
| nportant, He woul d have needed a knee repl acenent
at this tinme whether or not he sustained the
injury in 2016.

So even if there had not been a work
injury, he would have still needed this
repl acenent, which further supports his nedical
opi ni ons on causati on.

COW SSI ONER DOOLEY: Thank you.

Any questions?

(No questions.)

Al right. You'll have three --
we're going to give you three mnutes of reply
after
M. Bass has his three m nutes.

MR. ALLI SON: Thank you. Thank you,

Madam Conmm ssi oner.
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MR. BASS. Thank, you,
Madam Conmmi ssioner. There is a |lot of beeping.
Am | good?

COW SSI ONER DOOLEY:  You are good.

ORAL ARGUVMENT REPLY

MR. BASS. Ckay. |'mgoing to
briefly address sonething M. Allison pointed out
to you, of that if this deposition didn't occur,
then the opinion of Dr. Hoenig wouldn't be there,
and | think that presupposes that the hearing
comm ssi oner woul d have excluded it and that woul d
have been done; that woul d have been the end of it
at the hearing, and we know that in practice that
that just is not what woul d have happened.

We woul d have ended up having to go
take the doctor's deposition. You know,

M. Alison would have -- woul d have postponed

it. You know, it just wouldn't have been excl uded
and then that would be the end of it. That just
doesn't happen in practice.

In order for the defendants to -- and
even if it was, we wouldn't know it was going to
be excluded until we got there, and we woul d have
to at least establish that a -- that a violation

occurred prior to that, and that wasn't
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established until we took the doctor's
deposi tion.

| wll say that regarding the
def endants' cross-appeal that M. More should be
ruled at MM, here what we have is, based on
M. Allison's |ast argunents, the defendants are
now attenpting to kind of have it -- have it both
ways.

They want you to uphold the hearing
comm ssioner's ruling as it pertains to |istening
to Dr. Hoenig on causation for the knee
repl acenent but at the sane tine the hearing
comm ssi oner heard all the evidence, including the
seven years of treatnent, including the fact that
t hat treatnent exceeded what Dr. Hoeni g had
initially said the defendant needed at his initial
MM date back in Septenber of 2016, and the
comm ssion took all of that information and nade a
determ nation that M. ©More was not at naxi num
medi cal i nprovenent.

There is two separate determ nations
that the comm ssioner nade. One he nade said
that -- he said that the total knee was not
related to the 2016 accident, but he also, in a

separate -- in a separate determ nation, | ooking
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at the sane nedi cal evidence, |ooking at the sane
opi ni ons, said, you know what, based on his seven
years of treatnment with Dr. Hoenig, Dr. Hoenig
exceeded his mandate of what is maxi num nedi cal
| nprovenent and what is needed to keep himat a
pl at eau, and therefore he's not at naxi num nedi cal
| nprovenent and needs to continue with treatnent.

It's that -- that is ny response to
def endants' cross-appeal .

COW SSI ONER DOOLEY: Very good. Any
guestions?

(No questi ons)

Al right. M. Alison, your reply.

MR. ALLI SON: Thank you, your Honor.

ORAL ARGUVMENT REPLY

First | want to speak to a couple of
points raised in M. More's reply brief that was
filed on August 18th, that in the brief he states
that Dr. Hoenig's deposition was necessary to
establish that a violation of the statute
occurred. That's not true.

The violation of the statute occurred
not w thstandi ng any additional evidence. |If
there was no other deposition taken and not hi ng

el se done, there would be nothing further or in
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addition to that that would be needed to establish
that a violation of the statute occurred.

The second point is, M. More raises
that this finding puts the claimant in an
unw nabl e position; do nothing and be stuck with
Dr. Hoenig's opinion or establish a violation
occurred and be stuck with the subsequent
opi ni on.

Well, that's -- again, that's not how
It works. Do nothing and be stuck with
Dr. Hoenig's opinion is not the only outcone. Do
not hi ng, nove to exclude the opinion and have it
excl uded is an option.

And not only was it an option; it is
preci sely what the conm ssioner did here. He
excl uded the opinion because it violated the
statute, but then he also had to consider the
addi ti onal and new evi dence that was generated by
M. More, so M. More did not have to do not hing
and be stuck with the opinion.

Now, with regard to the issue of
maxi mum nedi cal i nprovenent, it's our position
that that finding is inconsistent with the
conmm ssioner's determ nation that the need for

knee replacenent is not related, and the reason
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that that is inconsistent is this:

Dr. Hoenig placed M. More at
maxi mum nedi cal i nprovenent in Septenber 2016 and
he continued to provide treatnent and injections
t hat we woul d consi der Dodge nedi cal s.

Now, in providing that treatnent,
it -- he has -- it has ultimately been determ ned
that M. Moore would benefit from surgery, and
that is the only treatnent at this tinme that has
been identified by anyone noving forward, and so
to find that he's entitled to additional treatnent
and has sonehow now not reached maxi num nedi cal
| nprovenent, even though Dr. Hoeni g opined that he
had back in Septenber of 2016, inplies that there
s nore treatnent that he needs to obtain maxi num
medi cal inprovenent and the only treatnent in the
record is a surgery that has already been rul ed
out by a comm ssi oner.

So it is a situation for which the
evi dence reflects that he has, in fact, obtained
maxi mum nedi cal i nprovenent where, nunber one,

Dr. Hoenig opined to such, nunber two, the hearing
comm ssi oner specifically found and gave reason
for affording weight to the opinions of

Dr. Hoenig, and nunber three, to find that he's
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not at maxi mum nedi cal i nprovenent | eaves the
carrier in a position in which they would have to
provide treatnent that has not been recomended by
any physi ci an.

COW SSI ONER DOOLEY: Al right.
Very good.

Al right. Any questions?

(No gquestions.)

Ckay. Very good. That concl udes
this hearing.

(The hearing concluded at 4:13 p.m)
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CERTI FI CATE OF REPORTER

|, Cher&l A. Wszowaty, Court
Reporter and Notary Public in and tor the State of
South Carolina, do hereby certify that | reported
t he above nentioned hearing and that the foregoing
pages constitute a true and correct transcription
of said hearing.

| further certify that | am neither
attorney nor counsel for, nor related to or _
enpl oyed by any of the parties connected with this
action, nor aml financially interested in said
cause.

_ | further certify that the original
of said transcript shall be hereafter seal ed and
delivered to the proper person for adm ssability.

_ In W tness whereof | set nmy hand and
seal this 30th day of May 2026, at Lexi nhgton
County, South Carolina.

Cheryl A Wszowaty,

My Commi ssi on Court Reporter and Notary
expires Public for the _
5/ 16/ 2027 State of South Carolina
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          1                   COMMISSIONER DOOLEY:  All right.  Our

 

          2      first appellant is Mr. Bass.  You have the floor.

 

          3      Mr. Bass you have the floor.  Can you hear me?

 

          4                   MR. BASS:  I'm sorry.  I can hear

 

          5      you, yes.

 

          6                   COMMISSIONER DOOLEY:  All right.  You

 

          7      may proceed.

 

          8                   ORAL ARGUMENT

 

          9                   MR. BASS:  Thank you.  As I was

 

         10      saying but not heard, I believe this case presents

 

         11      a fundamental question about the integrity of the

 

         12      South Carolina Workers' Compensation system.

 

         13                   The legislature crafted 42-15-95 to

 

         14      prevent ex parte manipulation of medical and

 

         15      venues and in this case the defendants violated

 

         16      the statute, obtained a tainted opinion, and now

 

         17      seek to use that opinion through the back door of

 

         18      a deposition.

 

         19                   There are two critical errors that

 

         20      we're seeking this panel to address regarding the

 

         21      single commissioner's orders; one of them being

 

         22      that the single commissioner improperly admitted

 

         23      Dr. Hoenig's deposition testimony, despite it

 

         24      containing the exact opinion obtained through

 

         25      statutory violation of 14 -- I'm sorry, 42-15-95.
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          1                   The second error being that even if

 

          2      the deposition of Dr. Hoenig were deemed

 

          3      admissable, that the substantial evidence and the

 

          4      record establishes that the knee replacement that

 

          5      the claimant is seeking here is causally related

 

          6      to his March 1, 2016, work injury.

 

          7                   I will address first that the plain

 

          8      language of 42-15-95, which states that any

 

          9      discussions, communications, medical reports or

 

         10      opinions, which is what we are focusing on here,

 

         11      obtained in violation of the section must be

 

         12      excluded.

 

         13                   The key points within that statute

 

         14      are, one must -- that's mandatory, it's not

 

         15      discretionary when it comes to opinions of pain,

 

         16      and two, opinions of pain, it's not -- we're

 

         17      focusing here on the opinion itself, which is

 

         18      tainted, and it's not just the document that we're

 

         19      talking about.  In this case it was an excluded

 

         20      questionnaire, which the commissioner -- the

 

         21      commissioner rightly excluded, and this all goes

 

         22      back to the legislative purpose of 42-15-95, which

 

         23      is clear.

 

         24                   Before 2007 there was a rampant

 

         25      ex parte communication with treating physicians.
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          1      Okay?  Bi-Lo v. Brown Supreme Court said that they

 

          2      clearly prohibited ex parte communications.  It

 

          3      limited to records only.

 

          4                   Then a 2007 amendment came to

 

          5      42-15-95 and the legislature crafted a very

 

          6      balanced solution of the problem, which is that

 

          7      employers can communicate directly with medical

 

          8      providers but it must provide notice and

 

          9      opportunity to participate in those communications

 

         10      and that the violation of that statute renders the

 

         11      violation and the opinion of pain to a mandatory

 

         12      exclusion.

 

         13                   Here what we have is the single

 

         14      commissioner's error of law that kind of creates

 

         15      an absurd result where the defendants can violate

 

         16      the statute; they can get an opinion, a tainted

 

         17      opinion, by an improper questionnaire and then

 

         18      introduce the same opinion through a later

 

         19      deposition.

 

         20                   It puts the claimants in a hostile

 

         21      position.  Either they don't depose the doctor and

 

         22      they are stuck with a tainted opinion or they do

 

         23      depose the doctor and they're still stuck with a

 

         24      tainted opinion.

 

         25                   As I've briefed in my arguments,
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          1      there is an analogous principle here.  It's the

 

          2      Fruit of the Poisonous Tree in criminal law where

 

          3      we have illegally obtained evidence.  It remains

 

          4      tainted.  You cannot cure the illegally obtained

 

          5      evidence, a constitutional violation, by some

 

          6      later obtaining of the evidence through other

 

          7      means, and here, you know, the enforcement

 

          8      requires a meaningful consequence in this case;

 

          9      excluding Dr. Hoenig's deposition.

 

         10                   If Dr. Hoenig's deposition is

 

         11      excluded, then the only remaining arguments as to

 

         12      causation are unrebutted medical evidence of

 

         13      Dr. O'Leary and Dr. Gerscovich, but even with the

 

         14      deposition, the substantial medical evidence

 

         15      supports causation where the claimant is seeking

 

         16      this total knee replacement.  Substantial medical

 

         17      evidence supports causation.

 

         18                   In this case, we have a March 1,

 

         19      2016, injury.  Claimants -- the defendants are

 

         20      arguing a MMI date of September of 2016.  What we

 

         21      have after that is no finding of permanency and

 

         22      instead, seven years of continuous treatment by

 

         23      Dr. Hoenig, encompassing 39 objections --

 

         24      injections.

 

         25                   All of these injections were
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          1      authorized and paid for by the carrier.  There

 

          2      were no treatment gaps and there was a documented

 

          3      aggressive deterioration of the claimant's knee.

 

          4                   Dr. Hoenig's own deposition testimony

 

          5      provides numerous contradictions.  One, he says,

 

          6      Well, we have this MMI date of September of 2016,

 

          7      but then we have, He treated continuously for

 

          8      seven years after that, and importantly, he

 

          9      treated beyond what his initial future medical

 

         10      projections -- or future medical treatment called

 

         11      for.  He called for steroid injections.

 

         12                   He goes beyond that and does

 

         13      viscosupplementation injections, and those were,

 

         14      again, authorized and approved by the carrier.  He

 

         15      never documented this theory of a natural

 

         16      progression in his medical records and he only

 

         17      offered an opinion regarding a natural progression

 

         18      when it was suggested in the excluded

 

         19      questionnaire.

 

         20                   He also gives his opinion of an

 

         21      arbitrary two-to-three-year cutoff, but Dr. Hoenig

 

         22      himself can't -- hasn't stated, Well, is it two

 

         23      years at MMI; Is it three years at MMI; What is

 

         24      the cutoff for what his treatment should be?

 

         25                   Beyond that, he -- I expect that, you
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          1      know, the arguments, at least what the

 

          2      commissioner relied on and what the defendants

 

          3      will rely on, is that, well, the claimant possibly

 

          4      noticed the deposition, so we are stuck with it.

 

          5                   Rule 32(c) of the Rules of Civil

 

          6      Procedure clearly state that noticing a deposition

 

          7      doesn't make the deponent their witness.  The

 

          8      defendants introduced the deposition at the

 

          9      hearing.  He became their witness.  We objected to

 

         10      it.

 

         11                   The claimant -- we have no choice but

 

         12      to investigate a violation of whether or not

 

         13      42-15-95 was violated, and we can't waive

 

         14      statutory protections of that statute simply by

 

         15      investigating the wrongdoing.

 

         16                   Now, it's also argued that, you know,

 

         17      the intent is not to -- is only to exclude

 

         18      defendant initiating communications.  This

 

         19      deposition was not a defendant-initiated

 

         20      communication.

 

         21                   Well, the statute doesn't distinguish

 

         22      between who initiates subsequent proceedings,

 

         23      especially those trying to establish whether a

 

         24      violation occurred.  It just says, Opinions

 

         25      Obtained in Violation, period.
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          1                   The opinion was obtained through a

 

          2      violation.  The deposition really repeated the

 

          3      tainted opinion and the defendants' interpretation

 

          4      and the -- and the -- quite frankly, the single

 

          5      commissioner's interpretation would reward the

 

          6      defendants' violation of 42-15-95.

 

          7                   It's -- if the Commission were to

 

          8      uphold the single commissioner's order here, it

 

          9      would effectively gut the statutory protections of

 

         10      42-15-95.  We would turn to a pre-Brown area of

 

         11      ex parte communication with doctors and it would

 

         12      put workers in an impossible choice of are we

 

         13      going to look for the -- look for, you know, a

 

         14      violation, can we actually depose a doctor, not

 

         15      depose a doctor, and it's going to encourage

 

         16      future violations.

 

         17                   And it's -- the remedy is simple.

 

         18      All the employer has to do is follow the statute,

 

         19      and if they don't, the opinion gets excluded.

 

         20                   The legislature mandated that, you

 

         21      know, these opinions through these statutory

 

         22      violations, they must be excluded.  There is no

 

         23      exception for depositions, no cure through

 

         24      subsequent proceedings, and there should be no

 

         25      discretion to admit the tainted evidence.
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          1                   And if you -- even if you do consider

 

          2      Dr. Hoenig's opinion, the weight of the evidence,

 

          3      including the seven years of continuous authorized

 

          4      treatment, the two independent evaluations of

 

          5      Dr. O'Leary and Dr. Gerscovich, establish that his

 

          6      need for a knee replacement is causally related to

 

          7      his 2016 injury.

 

          8                   Note that I do -- I can take any

 

          9      questions from the panel or wait for Mark to

 

         10      respond to give my reply.

 

         11                   COMMISSIONER DOOLEY:  Any questions

 

         12      at this point?

 

         13                   (No questions.)

 

         14                   All right.  Mr. Allison.

 

         15                   ORAL ARGUMENT REPLY

 

         16                   MR. ALLISON:  Thank you, your Honor,

 

         17      and may it please the Commission.  So I think that

 

         18      counsel has fairly stated the issues here.  There

 

         19      is an additional issue that we cross-appealed and

 

         20      I'll save that for last, because I think that is

 

         21      probably the smallest of these issues.

 

         22                   So let's start with the admission of

 

         23      Dr. Hoenig's deposition testimony.  Defendants

 

         24      concede that there was a questionnaire that was

 

         25      obtained in violation of the statute and that that
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          1      questionnaire and the information contained in

 

          2      that questionnaire was excluded by the hearing

 

          3      commissioner.

 

          4                   However, Mr. Moore took the

 

          5      deposition of the doctor, so Mr. Moore noticed the

 

          6      deposition, and as a specific finding of fact by

 

          7      Commissioner Beck from the underlying order, the

 

          8      deposition was then noticed by claimant in an

 

          9      attempt to change Dr. Hoenig's opinion.  All

 

         10      right?

 

         11                   So this is a situation where it's not

 

         12      merely the information that was contained in a

 

         13      medical questionnaire response that was at issue.

 

         14      This was a deposition that was taken, and might I

 

         15      add in a significant amount of time for this

 

         16      deposition, and so what we end up with is a

 

         17      deposition that lasted nearly an hour and spanned

 

         18      42 pages of testimony.

 

         19                   The testimony that was elicited by

 

         20      Mr. Moore addressed issues across the board.  It

 

         21      addressed issues not merely contained in the,

 

         22      quote, tainted questionnaire, but other issues.

 

         23                   All of that evidence, every bit of

 

         24      it, was obtained by Mr. Moore.  It was obtained at

 

         25      Mr. Moore's request.  Each question that was asked
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          1      of the doctor was done so at the choice and

 

          2      choosing of Mr. Moore, not by defendants.

 

          3                   If defendants had noticed the

 

          4      deposition and sought to create a different

 

          5      mechanism or piece of evidence, that could

 

          6      arguably, submitted under the statute, that would

 

          7      be in error.  That would be -- that would not be

 

          8      admissable.  That would be a true, quote,

 

          9      obtaining or getting the information in through

 

         10      the back door, as opposing counsel claims.

 

         11                   That's not what happened.  There is

 

         12      no back-door effort by defendants to do anything

 

         13      other than appear for the deposition and

 

         14      participate in the deposition.

 

         15                   Let's assume that this deposition was

 

         16      noticed by Mr. Moore and we did not appear and

 

         17      Mr. Moore obtained evidence that was favorable to

 

         18      his position on causation.  To rule that a

 

         19      claimant can take -- of his own volition and his

 

         20      own choosing, can choose to obtain evidence and

 

         21      then somehow imply that defendants, by

 

         22      participating in the deposition, have tried to

 

         23      back door obtain an opinion is patently false.

 

         24                   That's not -- that's not at all what

 

         25      happened in this case.  We don't have a choice but
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          1      to defend and appear for the deposition and defend

 

          2      not only information that was contained in the

 

          3      questionnaire but also to defend the exchange of

 

          4      information that was not in the questionnaire.

 

          5                   The commissioner specifically ruled

 

          6      that for him to rule otherwise would be to

 

          7      conclude the defendants acted improperly in

 

          8      participating in the deposition, which would

 

          9      clearly be erroneous.

 

         10                   So, you know, the fact that

 

         11      Dr. Hoenig's deposition was unfavorable to

 

         12      Mr. Moore's position, that's neither illegal nor a

 

         13      reasonable justification for excluding the

 

         14      testimony.  If the testimony in that deposition

 

         15      had been favorable to Mr. Moore, this wouldn't be

 

         16      an issue because, guess what, Mr. Moore would have

 

         17      submitted that deposition into evidence.

 

         18                   You can't have it both ways.  You

 

         19      can't elect to choose a mechanism for obtaining

 

         20      evidence and then decide that it shouldn't come in

 

         21      because you don't like what it says.  That would

 

         22      be a violation of the fundamental integrity of the

 

         23      system.

 

         24                   That's not what happened here.  That

 

         25      was not any violation to the fundamental integrity
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          1      of the system because defendants did not choose

 

          2      this.

 

          3                   If Mr. Moore had not taken the

 

          4      deposition in an attempt to change Dr. Hoenig's

 

          5      opinion, then the only opinion would be the

 

          6      opinion that was excluded.  In other words, there

 

          7      would be no opinion and the commissioner would

 

          8      have been bound by the only other opinions in the

 

          9      case.

 

         10                   But, again, that's not what

 

         11      happened.  There was new evidence obtained, new

 

         12      and different evidence, and it was the basis for

 

         13      the commissioner's conclusion that this was not

 

         14      causally related.

 

         15                   There was an argument set forth that

 

         16      the -- about the intent behind 42-15-95 and what

 

         17      is intended to be excluded.  The intent of the

 

         18      statute is to exclude information that's initiated

 

         19      by defendants.  The statute is silent as to

 

         20      excluding matters that are initiated by the

 

         21      claimant.

 

         22                   That's not the intent of the

 

         23      statute.  It is to exclude information or evidence

 

         24      that was improperly obtained in violation of the

 

         25      statute.
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          1                   With regard to the issue of

 

          2      causation, not only is the commission entitled to

 

          3      weigh conflicting or inconsistent medical reports

 

          4      but it is the commission's role to do so, and

 

          5      there have been appeal cases that back the

 

          6      commission's weighing of evidence.

 

          7                   One particular case, Corbin versus

 

          8      Kohler Company, the Appellate Court in that case

 

          9      supported the full commission's conclusions about

 

         10      weighing the evidence and pointed out that the

 

         11      other providers in that case only saw the claimant

 

         12      on one occasion, the same as in this case.

 

         13                   In this case we have Dr. Hoenig, who

 

         14      treated the patient for seven years and then

 

         15      rendered an opinion about whether or not his need

 

         16      for a surgery was related to the injury or not,

 

         17      and the only other opinions in the case are

 

         18      one-time opinions from IME physicians that were

 

         19      obtained by claimant, that were paid for and

 

         20      obtained by claimant.

 

         21                   And so the hearing commissioner, as

 

         22      it is his role and job to do, had to judge these

 

         23      conflicting opinions, and in doing so he relied on

 

         24      the opinion of the person who knew this guy and

 

         25      had treated him on 25 occasions for seven years.
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          1                   Now, as for the actual opinion of

 

          2      Dr. Hoenig, is Dr. Hoenig's opinion reasonable?

 

          3      Just because you treat somebody for seven years,

 

          4      does that mean that your opinion always wins the

 

          5      day?  I would submit not.  It's not just about

 

          6      time.

 

          7                   But what is the -- what is

 

          8      Dr. Hoenig's opinion based on?  And he explains it

 

          9      in great detail in the deposition that was taken

 

         10      by Mr. Moore, and he says, The claimant's

 

         11      arthritis continued to progress, as it naturally

 

         12      does, and seven years after his work injury, the

 

         13      injections stopped working.  He started having

 

         14      more pain and now he needs a knee replacement.

 

         15      Seven years.

 

         16                   And he goes on to explain why that's

 

         17      important, and he says, If the claimant had needed

 

         18      the knee replacement within two years of his work

 

         19      injury, I would likely relate it to the work

 

         20      injury; however, because the need for the

 

         21      replacement did not occur until seven years after

 

         22      the injury and because he had arthritis to begin

 

         23      with, then the need for this replacement is a

 

         24      natural progression.

 

         25                   So he explains it.  And he even says,
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          1      Look, I'm not saying that there is not a

 

          2      circumstance where this wouldn't be related.  It

 

          3      would be related if it had been closer in time to

 

          4      the injury, but guess what, seven years later this

 

          5      need for surgery arises and in my opinion and in

 

          6      my dealing with him for those seven years, this

 

          7      need for surgery is not related to the work

 

          8      injury.

 

          9                   He goes on to note, and this is very

 

         10      important, He would have needed a knee replacement

 

         11      at this time whether or not he sustained the

 

         12      injury in 2016.

 

         13                   So even if there had not been a work

 

         14      injury, he would have still needed this

 

         15      replacement, which further supports his medical

 

         16      opinions on causation.

 

         17                   COMMISSIONER DOOLEY:  Thank you.

 

         18                   Any questions?

 

         19                   (No questions.)

 

         20                   All right.  You'll have three --

 

         21      we're going to give you three minutes of reply

 

         22      after

 

         23      Mr. Bass has his three minutes.

 

         24                   MR. ALLISON:  Thank you.  Thank you,

 

         25      Madam Commissioner.
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          1                   MR. BASS:  Thank, you,

 

          2      Madam Commissioner.  There is a lot of beeping.

 

          3      Am I good?

 

          4                   COMMISSIONER DOOLEY:  You are good.

 

          5                   ORAL ARGUMENT REPLY

 

          6                   MR. BASS:  Okay.  I'm going to

 

          7      briefly address something Mr. Allison pointed out

 

          8      to you, of that if this deposition didn't occur,

 

          9      then the opinion of Dr. Hoenig wouldn't be there,

 

         10      and I think that presupposes that the hearing

 

         11      commissioner would have excluded it and that would

 

         12      have been done; that would have been the end of it

 

         13      at the hearing, and we know that in practice that

 

         14      that just is not what would have happened.

 

         15                   We would have ended up having to go

 

         16      take the doctor's deposition.  You know,

 

         17      Mr. Allison would have -- would have postponed

 

         18      it.  You know, it just wouldn't have been excluded

 

         19      and then that would be the end of it.  That just

 

         20      doesn't happen in practice.

 

         21                   In order for the defendants to -- and

 

         22      even if it was, we wouldn't know it was going to

 

         23      be excluded until we got there, and we would have

 

         24      to at least establish that a -- that a violation

 

         25      occurred prior to that, and that wasn't
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          1      established until we took the doctor's

 

          2      deposition.

 

          3                   I will say that regarding the

 

          4      defendants' cross-appeal that Mr. Moore should be

 

          5      ruled at MMI, here what we have is, based on

 

          6      Mr. Allison's last arguments, the defendants are

 

          7      now attempting to kind of have it -- have it both

 

          8      ways.

 

          9                   They want you to uphold the hearing

 

         10      commissioner's ruling as it pertains to listening

 

         11      to Dr. Hoenig on causation for the knee

 

         12      replacement but at the same time the hearing

 

         13      commissioner heard all the evidence, including the

 

         14      seven years of treatment, including the fact that

 

         15      that treatment exceeded what Dr. Hoenig had

 

         16      initially said the defendant needed at his initial

 

         17      MMI date back in September of 2016, and the

 

         18      commission took all of that information and made a

 

         19      determination that Mr. Moore was not at maximum

 

         20      medical improvement.

 

         21                   There is two separate determinations

 

         22      that the commissioner made.  One he made said

 

         23      that -- he said that the total knee was not

 

         24      related to the 2016 accident, but he also, in a

 

         25      separate -- in a separate determination, looking
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          1      at the same medical evidence, looking at the same

 

          2      opinions, said, you know what, based on his seven

 

          3      years of treatment with Dr. Hoenig, Dr. Hoenig

 

          4      exceeded his mandate of what is maximum medical

 

          5      improvement and what is needed to keep him at a

 

          6      plateau, and therefore he's not at maximum medical

 

          7      improvement and needs to continue with treatment.

 

          8                   It's that -- that is my response to

 

          9      defendants' cross-appeal.

 

         10                   COMMISSIONER DOOLEY:  Very good.  Any

 

         11      questions?

 

         12                   (No questions)

 

         13                   All right.  Mr. Allison, your reply.

 

         14                   MR. ALLISON:  Thank you, your Honor.

 

         15                   ORAL ARGUMENT REPLY

 

         16                   First I want to speak to a couple of

 

         17      points raised in Mr. Moore's reply brief that was

 

         18      filed on August 18th, that in the brief he states

 

         19      that Dr. Hoenig's deposition was necessary to

 

         20      establish that a violation of the statute

 

         21      occurred.  That's not true.

 

         22                   The violation of the statute occurred

 

         23      not withstanding any additional evidence.  If

 

         24      there was no other deposition taken and nothing

 

         25      else done, there would be nothing further or in

 

 

 

 

 

� 

                                                              21

 

 

          1      addition to that that would be needed to establish

 

          2      that a violation of the statute occurred.

 

          3                   The second point is, Mr. Moore raises

 

          4      that this finding puts the claimant in an

 

          5      unwinable position; do nothing and be stuck with

 

          6      Dr. Hoenig's opinion or establish a violation

 

          7      occurred and be stuck with the subsequent

 

          8      opinion.

 

          9                   Well, that's -- again, that's not how

 

         10      it works.  Do nothing and be stuck with

 

         11      Dr. Hoenig's opinion is not the only outcome.  Do

 

         12      nothing, move to exclude the opinion and have it

 

         13      excluded is an option.

 

         14                   And not only was it an option; it is

 

         15      precisely what the commissioner did here.  He

 

         16      excluded the opinion because it violated the

 

         17      statute, but then he also had to consider the

 

         18      additional and new evidence that was generated by

 

         19      Mr. Moore, so Mr. Moore did not have to do nothing

 

         20      and be stuck with the opinion.

 

         21                   Now, with regard to the issue of

 

         22      maximum medical improvement, it's our position

 

         23      that that finding is inconsistent with the

 

         24      commissioner's determination that the need for

 

         25      knee replacement is not related, and the reason
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          1      that that is inconsistent is this:

 

          2                   Dr. Hoenig placed Mr. Moore at

 

          3      maximum medical improvement in September 2016 and

 

          4      he continued to provide treatment and injections

 

          5      that we would consider Dodge medicals.

 

          6                   Now, in providing that treatment,

 

          7      it -- he has -- it has ultimately been determined

 

          8      that Mr. Moore would benefit from surgery, and

 

          9      that is the only treatment at this time that has

 

         10      been identified by anyone moving forward, and so

 

         11      to find that he's entitled to additional treatment

 

         12      and has somehow now not reached maximum medical

 

         13      improvement, even though Dr. Hoenig opined that he

 

         14      had back in September of 2016, implies that there

 

         15      is more treatment that he needs to obtain maximum

 

         16      medical improvement and the only treatment in the

 

         17      record is a surgery that has already been ruled

 

         18      out by a commissioner.

 

         19                   So it is a situation for which the

 

         20      evidence reflects that he has, in fact, obtained

 

         21      maximum medical improvement where, number one,

 

         22      Dr. Hoenig opined to such, number two, the hearing

 

         23      commissioner specifically found and gave reason

 

         24      for affording weight to the opinions of

 

         25      Dr. Hoenig, and number three, to find that he's
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          1      not at maximum medical improvement leaves the

 

          2      carrier in a position in which they would have to

 

          3      provide treatment that has not been recommended by

 

          4      any physician.

 

          5                   COMMISSIONER DOOLEY:  All right.

 

          6      Very good.

 

          7                   All right.  Any questions?

 

          8                   (No questions.)

 

          9                   Okay.  Very good.  That concludes

 

         10      this hearing.

 

         11                   (The hearing concluded at 4:13 p.m.)
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