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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
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Three files attached.

Thank you,

Cheryl A. Wiszowaty, ABC Reporting Service
803-730-3015 (cell)  803-532-5255 (office)
Happy to help!

On Friday, May 29, 2026 at 12:42:19 PM EDT, Sam Bass <sam@stewartlawoffices.net> wrote:

Cheryl,

We have not received the transcript of the hearing that was ordered on February 12,
2026. Please advise as to the status of the transcript. Opposing counsel and Court
Administration are copied on this email as well.

Sam Bass | Attorney
Stewart Law Offices
409 South Pine St. | Spartanburg, SC 29302
sam@stewartlawoffices.net | www.stewartlawoffices.net
864.583.2223 | Fax 864.310.4099
866.STEWART

         
CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential and may contain information which is legally privileged or
otherwise exempt from disclosure. They are intended solely for the use of the individual or entity to whom this e-mail is addressed. If you are not one
of the named recipients or otherwise have reason to believe that you have received this message in error, please immediately notify Sam Bass with
Stewart Law Offices at 864.583.2223 and please delete this message immediately from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this e-mail is strictly prohibited.
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· · · · · · ··             BEFORE THE SOUTH CAROLINA·1·
· · · · ··         WORKERS' COMPENSATION COMMISSION· ·
··2·
·· ·
··3·
·· ·
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· · · · · · · · · ·                  Claimant,·5·
·· ·
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·· ·
·11·
·· ·
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· · · · · · · · ·                ( VIA COURTCALL )· ·
·13·
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· · · · · · · · · · · ·                    APPEARANCES·1·
· ·Representing the Claimant/1st Appellant:·2·
· ·SAMUEL BASS, ESQUIRE·3·
· ·Stewart Law Firm· ·
· ·409 South Pine Street·4·
· ·Spartanburg, South Carolina··29302· ·
· ··5·
· ··6·
· ·Representing the Defendants/2nd Appellant:· ·
· ··7·
· ·MARK A. ALLISON, ESQUIRE· ·
· ·McAngus Goudelock & Courie, LLC·8·
· ·201 W. McBee Avenue, 2nd Floor· ·
· ·Greenville, South Carolina··29601·9·
· ·10·
· ·11·
· ·12·
· ·13·
· ·14·
· ·15·
· ·16·
· ·17·
· ·18·
· ·19·
· ·20·
· ·21·
· ·22·
· ·23·
· ·24·
· ·25·
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· · · · · · · ··             COMMISSIONER DOOLEY:··All right.··Our·1·


· ·first appellant is Mr. Bass.··You have the floor.·2·


· ·Mr. Bass you have the floor.··Can you hear me?·3·


· · · · · · · ··             MR. BASS:··I'm sorry.··I can hear·4·


· ·you, yes.·5·


· · · · · · · ··             COMMISSIONER DOOLEY:··All right.··You·6·


· ·may proceed.·7·


· · · · · · · ··             ORAL ARGUMENT·8·


· · · · · · · ··             MR. BASS:··Thank you.··As I was·9·


· ·saying but not heard, I believe this case presents10·


· ·a fundamental question about the integrity of the11·


· ·South Carolina Workers' Compensation system.12·


· · · · · · · ··             The legislature crafted 42-15-95 to13·


· ·prevent ex parte manipulation of medical and14·


· ·venues and in this case the defendants violated15·


· ·the statute, obtained a tainted opinion, and now16·


· ·seek to use that opinion through the back door of17·


· ·a deposition.18·


· · · · · · · ··             There are two critical errors that19·


· ·we're seeking this panel to address regarding the20·


· ·single commissioner's orders; one of them being21·


· ·that the single commissioner improperly admitted22·


· ·Dr. Hoenig's deposition testimony, despite it23·


· ·containing the exact opinion obtained through24·


· ·statutory violation of 14 -- I'm sorry, 42-15-95.25·
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· · · · · · · ··             The second error being that even if·1·
· ·the deposition of Dr. Hoenig were deemed·2·
· ·admissable, that the substantial evidence and the·3·
· ·record establishes that the knee replacement that·4·
· ·the claimant is seeking here is causally related·5·
· ·to his March 1, 2016, work injury.·6·
· · · · · · · ··             I will address first that the plain·7·
· ·language of 42-15-95, which states that any·8·
· ·discussions, communications, medical reports or·9·
· ·opinions, which is what we are focusing on here,10·
· ·obtained in violation of the section must be11·
· ·excluded.12·
· · · · · · · ··             The key points within that statute13·
· ·are, one must -- that's mandatory, it's not14·
· ·discretionary when it comes to opinions of pain,15·
· ·and two, opinions of pain, it's not -- we're16·
· ·focusing here on the opinion itself, which is17·
· ·tainted, and it's not just the document that we're18·
· ·talking about.··In this case it was an excluded19·
· ·questionnaire, which the commissioner -- the20·
· ·commissioner rightly excluded, and this all goes21·
· ·back to the legislative purpose of 42-15-95, which22·
· ·is clear.23·
· · · · · · · ··             Before 2007 there was a rampant24·
· ·ex parte communication with treating physicians.25·
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· ·Okay?··Bi-Lo v. Brown Supreme Court said that they·1·
· ·clearly prohibited ex parte communications.··It·2·
· ·limited to records only.·3·
· · · · · · · ··             Then a 2007 amendment came to·4·
· ·42-15-95 and the legislature crafted a very·5·
· ·balanced solution of the problem, which is that·6·
· ·employers can communicate directly with medical·7·
· ·providers but it must provide notice and·8·
· ·opportunity to participate in those communications·9·
· ·and that the violation of that statute renders the10·
· ·violation and the opinion of pain to a mandatory11·
· ·exclusion.12·
· · · · · · · ··             Here what we have is the single13·
· ·commissioner's error of law that kind of creates14·
· ·an absurd result where the defendants can violate15·
· ·the statute; they can get an opinion, a tainted16·
· ·opinion, by an improper questionnaire and then17·
· ·introduce the same opinion through a later18·
· ·deposition.19·
· · · · · · · ··             It puts the claimants in a hostile20·
· ·position.··Either they don't depose the doctor and21·
· ·they are stuck with a tainted opinion or they do22·
· ·depose the doctor and they're still stuck with a23·
· ·tainted opinion.24·
· · · · · · · ··             As I've briefed in my arguments,25·
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· ·there is an analogous principle here.··It's the·1·
· ·Fruit of the Poisonous Tree in criminal law where·2·
· ·we have illegally obtained evidence.··It remains·3·
· ·tainted.··You cannot cure the illegally obtained·4·
· ·evidence, a constitutional violation, by some·5·
· ·later obtaining of the evidence through other·6·
· ·means, and here, you know, the enforcement·7·
· ·requires a meaningful consequence in this case;·8·
· ·excluding Dr. Hoenig's deposition.·9·
· · · · · · · ··             If Dr. Hoenig's deposition is10·
· ·excluded, then the only remaining arguments as to11·
· ·causation are unrebutted medical evidence of12·
· ·Dr. O'Leary and Dr. Gerscovich, but even with the13·
· ·deposition, the substantial medical evidence14·
· ·supports causation where the claimant is seeking15·
· ·this total knee replacement.··Substantial medical16·
· ·evidence supports causation.17·
· · · · · · · ··             In this case, we have a March 1,18·
· ·2016, injury.··Claimants -- the defendants are19·
· ·arguing a MMI date of September of 2016.··What we20·
· ·have after that is no finding of permanency and21·
· ·instead, seven years of continuous treatment by22·
· ·Dr. Hoenig, encompassing 39 objections --23·
· ·injections.24·
· · · · · · · ··             All of these injections were25·
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· ·authorized and paid for by the carrier.··There·1·
· ·were no treatment gaps and there was a documented·2·
· ·aggressive deterioration of the claimant's knee.·3·
· · · · · · · ··             Dr. Hoenig's own deposition testimony·4·
· ·provides numerous contradictions.··One, he says,·5·
· ·Well, we have this MMI date of September of 2016,·6·
· ·but then we have, He treated continuously for·7·
· ·seven years after that, and importantly, he·8·
· ·treated beyond what his initial future medical·9·
· ·projections -- or future medical treatment called10·
· ·for.··He called for steroid injections.11·
· · · · · · · ··             He goes beyond that and does12·
· ·viscosupplementation injections, and those were,13·
· ·again, authorized and approved by the carrier.··He14·
· ·never documented this theory of a natural15·
· ·progression in his medical records and he only16·
· ·offered an opinion regarding a natural progression17·
· ·when it was suggested in the excluded18·
· ·questionnaire.19·
· · · · · · · ··             He also gives his opinion of an20·
· ·arbitrary two-to-three-year cutoff, but Dr. Hoenig21·
· ·himself can't -- hasn't stated, Well, is it two22·
· ·years at MMI; Is it three years at MMI; What is23·
· ·the cutoff for what his treatment should be?24·
· · · · · · · ··             Beyond that, he -- I expect that, you25·


Page 8


· ·know, the arguments, at least what the·1·
· ·commissioner relied on and what the defendants·2·
· ·will rely on, is that, well, the claimant possibly·3·
· ·noticed the deposition, so we are stuck with it.·4·
· · · · · · · ··             Rule 32(c) of the Rules of Civil·5·
· ·Procedure clearly state that noticing a deposition·6·
· ·doesn't make the deponent their witness.··The·7·
· ·defendants introduced the deposition at the·8·
· ·hearing.··He became their witness.··We objected to·9·
· ·it.10·
· · · · · · · ··             The claimant -- we have no choice but11·
· ·to investigate a violation of whether or not12·
· ·42-15-95 was violated, and we can't waive13·
· ·statutory protections of that statute simply by14·
· ·investigating the wrongdoing.15·
· · · · · · · ··             Now, it's also argued that, you know,16·
· ·the intent is not to -- is only to exclude17·
· ·defendant initiating communications.··This18·
· ·deposition was not a defendant-initiated19·
· ·communication.20·
· · · · · · · ··             Well, the statute doesn't distinguish21·
· ·between who initiates subsequent proceedings,22·
· ·especially those trying to establish whether a23·
· ·violation occurred.··It just says, Opinions24·
· ·Obtained in Violation, period.25·
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· · · · · · · ··             The opinion was obtained through a·1·
· ·violation.··The deposition really repeated the·2·
· ·tainted opinion and the defendants' interpretation·3·
· ·and the -- and the -- quite frankly, the single·4·
· ·commissioner's interpretation would reward the·5·
· ·defendants' violation of 42-15-95.·6·
· · · · · · · ··             It's -- if the Commission were to·7·
· ·uphold the single commissioner's order here, it·8·
· ·would effectively gut the statutory protections of·9·
· ·42-15-95.··We would turn to a pre-Brown area of10·
· ·ex parte communication with doctors and it would11·
· ·put workers in an impossible choice of are we12·
· ·going to look for the -- look for, you know, a13·
· ·violation, can we actually depose a doctor, not14·
· ·depose a doctor, and it's going to encourage15·
· ·future violations.16·
· · · · · · · ··             And it's -- the remedy is simple.17·
· ·All the employer has to do is follow the statute,18·
· ·and if they don't, the opinion gets excluded.19·
· · · · · · · ··             The legislature mandated that, you20·
· ·know, these opinions through these statutory21·
· ·violations, they must be excluded.··There is no22·
· ·exception for depositions, no cure through23·
· ·subsequent proceedings, and there should be no24·
· ·discretion to admit the tainted evidence.25·
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· · · · · · · ··             And if you -- even if you do consider·1·


· ·Dr. Hoenig's opinion, the weight of the evidence,·2·


· ·including the seven years of continuous authorized·3·


· ·treatment, the two independent evaluations of·4·


· ·Dr. O'Leary and Dr. Gerscovich, establish that his·5·


· ·need for a knee replacement is causally related to·6·


· ·his 2016 injury.·7·


· · · · · · · ··             Note that I do -- I can take any·8·


· ·questions from the panel or wait for Mark to·9·


· ·respond to give my reply.10·


· · · · · · · ··             COMMISSIONER DOOLEY:··Any questions11·


· ·at this point?12·


· · · · · · · ··             (No questions.)13·


· · · · · · · ··             All right.··Mr. Allison.14·


· · · · · · · ··             ORAL ARGUMENT REPLY15·


· · · · · · · ··             MR. ALLISON:··Thank you, your Honor,16·


· ·and may it please the Commission.··So I think that17·


· ·counsel has fairly stated the issues here.··There18·


· ·is an additional issue that we cross-appealed and19·


· ·I'll save that for last, because I think that is20·


· ·probably the smallest of these issues.21·


· · · · · · · ··             So let's start with the admission of22·


· ·Dr. Hoenig's deposition testimony.··Defendants23·


· ·concede that there was a questionnaire that was24·


· ·obtained in violation of the statute and that that25·
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· ·questionnaire and the information contained in·1·
· ·that questionnaire was excluded by the hearing·2·
· ·commissioner.·3·
· · · · · · · ··             However, Mr. Moore took the·4·
· ·deposition of the doctor, so Mr. Moore noticed the·5·
· ·deposition, and as a specific finding of fact by·6·
· ·Commissioner Beck from the underlying order, the·7·
· ·deposition was then noticed by claimant in an·8·
· ·attempt to change Dr. Hoenig's opinion.··All·9·
· ·right?10·
· · · · · · · ··             So this is a situation where it's not11·
· ·merely the information that was contained in a12·
· ·medical questionnaire response that was at issue.13·
· ·This was a deposition that was taken, and might I14·
· ·add in a significant amount of time for this15·
· ·deposition, and so what we end up with is a16·
· ·deposition that lasted nearly an hour and spanned17·
· ·42 pages of testimony.18·
· · · · · · · ··             The testimony that was elicited by19·
· ·Mr. Moore addressed issues across the board.··It20·
· ·addressed issues not merely contained in the,21·
· ·quote, tainted questionnaire, but other issues.22·
· · · · · · · ··             All of that evidence, every bit of23·
· ·it, was obtained by Mr. Moore.··It was obtained at24·
· ·Mr. Moore's request.··Each question that was asked25·
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· ·of the doctor was done so at the choice and·1·
· ·choosing of Mr. Moore, not by defendants.·2·
· · · · · · · ··             If defendants had noticed the·3·
· ·deposition and sought to create a different·4·
· ·mechanism or piece of evidence, that could·5·
· ·arguably, submitted under the statute, that would·6·
· ·be in error.··That would be -- that would not be·7·
· ·admissable.··That would be a true, quote,·8·
· ·obtaining or getting the information in through·9·
· ·the back door, as opposing counsel claims.10·
· · · · · · · ··             That's not what happened.··There is11·
· ·no back-door effort by defendants to do anything12·
· ·other than appear for the deposition and13·
· ·participate in the deposition.14·
· · · · · · · ··             Let's assume that this deposition was15·
· ·noticed by Mr. Moore and we did not appear and16·
· ·Mr. Moore obtained evidence that was favorable to17·
· ·his position on causation.··To rule that a18·
· ·claimant can take -- of his own volition and his19·
· ·own choosing, can choose to obtain evidence and20·
· ·then somehow imply that defendants, by21·
· ·participating in the deposition, have tried to22·
· ·back door obtain an opinion is patently false.23·
· · · · · · · ··             That's not -- that's not at all what24·
· ·happened in this case.··We don't have a choice but25·
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· ·to defend and appear for the deposition and defend·1·


· ·not only information that was contained in the·2·


· ·questionnaire but also to defend the exchange of·3·


· ·information that was not in the questionnaire.·4·


· · · · · · · ··             The commissioner specifically ruled·5·


· ·that for him to rule otherwise would be to·6·


· ·conclude the defendants acted improperly in·7·


· ·participating in the deposition, which would·8·


· ·clearly be erroneous.·9·


· · · · · · · ··             So, you know, the fact that10·


· ·Dr. Hoenig's deposition was unfavorable to11·


· ·Mr. Moore's position, that's neither illegal nor a12·


· ·reasonable justification for excluding the13·


· ·testimony.··If the testimony in that deposition14·


· ·had been favorable to Mr. Moore, this wouldn't be15·


· ·an issue because, guess what, Mr. Moore would have16·


· ·submitted that deposition into evidence.17·


· · · · · · · ··             You can't have it both ways.··You18·


· ·can't elect to choose a mechanism for obtaining19·


· ·evidence and then decide that it shouldn't come in20·


· ·because you don't like what it says.··That would21·


· ·be a violation of the fundamental integrity of the22·


· ·system.23·


· · · · · · · ··             That's not what happened here.··That24·


· ·was not any violation to the fundamental integrity25·
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· ·of the system because defendants did not choose·1·
· ·this.·2·
· · · · · · · ··             If Mr. Moore had not taken the·3·
· ·deposition in an attempt to change Dr. Hoenig's·4·
· ·opinion, then the only opinion would be the·5·
· ·opinion that was excluded.··In other words, there·6·
· ·would be no opinion and the commissioner would·7·
· ·have been bound by the only other opinions in the·8·
· ·case.·9·
· · · · · · · ··             But, again, that's not what10·
· ·happened.··There was new evidence obtained, new11·
· ·and different evidence, and it was the basis for12·
· ·the commissioner's conclusion that this was not13·
· ·causally related.14·
· · · · · · · ··             There was an argument set forth that15·
· ·the -- about the intent behind 42-15-95 and what16·
· ·is intended to be excluded.··The intent of the17·
· ·statute is to exclude information that's initiated18·
· ·by defendants.··The statute is silent as to19·
· ·excluding matters that are initiated by the20·
· ·claimant.21·
· · · · · · · ··             That's not the intent of the22·
· ·statute.··It is to exclude information or evidence23·
· ·that was improperly obtained in violation of the24·
· ·statute.25·
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· · · · · · · ··             With regard to the issue of·1·
· ·causation, not only is the commission entitled to·2·
· ·weigh conflicting or inconsistent medical reports·3·
· ·but it is the commission's role to do so, and·4·
· ·there have been appeal cases that back the·5·
· ·commission's weighing of evidence.·6·
· · · · · · · ··             One particular case, Corbin versus·7·
· ·Kohler Company, the Appellate Court in that case·8·
· ·supported the full commission's conclusions about·9·
· ·weighing the evidence and pointed out that the10·
· ·other providers in that case only saw the claimant11·
· ·on one occasion, the same as in this case.12·
· · · · · · · ··             In this case we have Dr. Hoenig, who13·
· ·treated the patient for seven years and then14·
· ·rendered an opinion about whether or not his need15·
· ·for a surgery was related to the injury or not,16·
· ·and the only other opinions in the case are17·
· ·one-time opinions from IME physicians that were18·
· ·obtained by claimant, that were paid for and19·
· ·obtained by claimant.20·
· · · · · · · ··             And so the hearing commissioner, as21·
· ·it is his role and job to do, had to judge these22·
· ·conflicting opinions, and in doing so he relied on23·
· ·the opinion of the person who knew this guy and24·
· ·had treated him on 25 occasions for seven years.25·
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· · · · · · · ··             Now, as for the actual opinion of·1·
· ·Dr. Hoenig, is Dr. Hoenig's opinion reasonable?·2·
· ·Just because you treat somebody for seven years,·3·
· ·does that mean that your opinion always wins the·4·
· ·day?··I would submit not.··It's not just about·5·
· ·time.·6·
· · · · · · · ··             But what is the -- what is·7·
· ·Dr. Hoenig's opinion based on?··And he explains it·8·
· ·in great detail in the deposition that was taken·9·
· ·by Mr. Moore, and he says, The claimant's10·
· ·arthritis continued to progress, as it naturally11·
· ·does, and seven years after his work injury, the12·
· ·injections stopped working.··He started having13·
· ·more pain and now he needs a knee replacement.14·
· ·Seven years.15·
· · · · · · · ··             And he goes on to explain why that's16·
· ·important, and he says, If the claimant had needed17·
· ·the knee replacement within two years of his work18·
· ·injury, I would likely relate it to the work19·
· ·injury; however, because the need for the20·
· ·replacement did not occur until seven years after21·
· ·the injury and because he had arthritis to begin22·
· ·with, then the need for this replacement is a23·
· ·natural progression.24·
· · · · · · · ··             So he explains it.··And he even says,25·
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· ·Look, I'm not saying that there is not a·1·


· ·circumstance where this wouldn't be related.··It·2·


· ·would be related if it had been closer in time to·3·


· ·the injury, but guess what, seven years later this·4·


· ·need for surgery arises and in my opinion and in·5·


· ·my dealing with him for those seven years, this·6·


· ·need for surgery is not related to the work·7·


· ·injury.·8·


· · · · · · · ··             He goes on to note, and this is very·9·


· ·important, He would have needed a knee replacement10·


· ·at this time whether or not he sustained the11·


· ·injury in 2016.12·


· · · · · · · ··             So even if there had not been a work13·


· ·injury, he would have still needed this14·


· ·replacement, which further supports his medical15·


· ·opinions on causation.16·


· · · · · · · ··             COMMISSIONER DOOLEY:··Thank you.17·


· · · · · · · ··             Any questions?18·


· · · · · · · ··             (No questions.)19·


· · · · · · · ··             All right.··You'll have three --20·


· ·we're going to give you three minutes of reply21·


· ·after22·


· ·Mr. Bass has his three minutes.23·


· · · · · · · ··             MR. ALLISON:··Thank you.··Thank you,24·


· ·Madam Commissioner.25·
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· · · · · · · ··             MR. BASS:··Thank, you,·1·


· ·Madam Commissioner.··There is a lot of beeping.·2·


· ·Am I good?·3·


· · · · · · · ··             COMMISSIONER DOOLEY:··You are good.·4·


· · · · · · · ··             ORAL ARGUMENT REPLY·5·


· · · · · · · ··             MR. BASS:··Okay.··I'm going to·6·


· ·briefly address something Mr. Allison pointed out·7·


· ·to you, of that if this deposition didn't occur,·8·


· ·then the opinion of Dr. Hoenig wouldn't be there,·9·


· ·and I think that presupposes that the hearing10·


· ·commissioner would have excluded it and that would11·


· ·have been done; that would have been the end of it12·


· ·at the hearing, and we know that in practice that13·


· ·that just is not what would have happened.14·


· · · · · · · ··             We would have ended up having to go15·


· ·take the doctor's deposition.··You know,16·


· ·Mr. Allison would have -- would have postponed17·


· ·it.··You know, it just wouldn't have been excluded18·


· ·and then that would be the end of it.··That just19·


· ·doesn't happen in practice.20·


· · · · · · · ··             In order for the defendants to -- and21·


· ·even if it was, we wouldn't know it was going to22·


· ·be excluded until we got there, and we would have23·


· ·to at least establish that a -- that a violation24·


· ·occurred prior to that, and that wasn't25·
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· ·established until we took the doctor's·1·
· ·deposition.·2·
· · · · · · · ··             I will say that regarding the·3·
· ·defendants' cross-appeal that Mr. Moore should be·4·
· ·ruled at MMI, here what we have is, based on·5·
· ·Mr. Allison's last arguments, the defendants are·6·
· ·now attempting to kind of have it -- have it both·7·
· ·ways.·8·
· · · · · · · ··             They want you to uphold the hearing·9·
· ·commissioner's ruling as it pertains to listening10·
· ·to Dr. Hoenig on causation for the knee11·
· ·replacement but at the same time the hearing12·
· ·commissioner heard all the evidence, including the13·
· ·seven years of treatment, including the fact that14·
· ·that treatment exceeded what Dr. Hoenig had15·
· ·initially said the defendant needed at his initial16·
· ·MMI date back in September of 2016, and the17·
· ·commission took all of that information and made a18·
· ·determination that Mr. Moore was not at maximum19·
· ·medical improvement.20·
· · · · · · · ··             There is two separate determinations21·
· ·that the commissioner made.··One he made said22·
· ·that -- he said that the total knee was not23·
· ·related to the 2016 accident, but he also, in a24·
· ·separate -- in a separate determination, looking25·
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· ·at the same medical evidence, looking at the same·1·


· ·opinions, said, you know what, based on his seven·2·


· ·years of treatment with Dr. Hoenig, Dr. Hoenig·3·


· ·exceeded his mandate of what is maximum medical·4·


· ·improvement and what is needed to keep him at a·5·


· ·plateau, and therefore he's not at maximum medical·6·


· ·improvement and needs to continue with treatment.·7·


· · · · · · · ··             It's that -- that is my response to·8·


· ·defendants' cross-appeal.·9·


· · · · · · · ··             COMMISSIONER DOOLEY:··Very good.··Any10·


· ·questions?11·


· · · · · · · ··             (No questions)12·


· · · · · · · ··             All right.··Mr. Allison, your reply.13·


· · · · · · · ··             MR. ALLISON:··Thank you, your Honor.14·


· · · · · · · ··             ORAL ARGUMENT REPLY15·


· · · · · · · ··             First I want to speak to a couple of16·


· ·points raised in Mr. Moore's reply brief that was17·


· ·filed on August 18th, that in the brief he states18·


· ·that Dr. Hoenig's deposition was necessary to19·


· ·establish that a violation of the statute20·


· ·occurred.··That's not true.21·


· · · · · · · ··             The violation of the statute occurred22·


· ·not withstanding any additional evidence.··If23·


· ·there was no other deposition taken and nothing24·


· ·else done, there would be nothing further or in25·
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· ·addition to that that would be needed to establish·1·


· ·that a violation of the statute occurred.·2·


· · · · · · · ··             The second point is, Mr. Moore raises·3·


· ·that this finding puts the claimant in an·4·


· ·unwinable position; do nothing and be stuck with·5·


· ·Dr. Hoenig's opinion or establish a violation·6·


· ·occurred and be stuck with the subsequent·7·


· ·opinion.·8·


· · · · · · · ··             Well, that's -- again, that's not how·9·


· ·it works.··Do nothing and be stuck with10·


· ·Dr. Hoenig's opinion is not the only outcome.··Do11·


· ·nothing, move to exclude the opinion and have it12·


· ·excluded is an option.13·


· · · · · · · ··             And not only was it an option; it is14·


· ·precisely what the commissioner did here.··He15·


· ·excluded the opinion because it violated the16·


· ·statute, but then he also had to consider the17·


· ·additional and new evidence that was generated by18·


· ·Mr. Moore, so Mr. Moore did not have to do nothing19·


· ·and be stuck with the opinion.20·


· · · · · · · ··             Now, with regard to the issue of21·


· ·maximum medical improvement, it's our position22·


· ·that that finding is inconsistent with the23·


· ·commissioner's determination that the need for24·


· ·knee replacement is not related, and the reason25·
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· ·that that is inconsistent is this:·1·


· · · · · · · ··             Dr. Hoenig placed Mr. Moore at·2·


· ·maximum medical improvement in September 2016 and·3·


· ·he continued to provide treatment and injections·4·


· ·that we would consider Dodge medicals.·5·


· · · · · · · ··             Now, in providing that treatment,·6·


· ·it -- he has -- it has ultimately been determined·7·


· ·that Mr. Moore would benefit from surgery, and·8·


· ·that is the only treatment at this time that has·9·


· ·been identified by anyone moving forward, and so10·


· ·to find that he's entitled to additional treatment11·


· ·and has somehow now not reached maximum medical12·


· ·improvement, even though Dr. Hoenig opined that he13·


· ·had back in September of 2016, implies that there14·


· ·is more treatment that he needs to obtain maximum15·


· ·medical improvement and the only treatment in the16·


· ·record is a surgery that has already been ruled17·


· ·out by a commissioner.18·


· · · · · · · ··             So it is a situation for which the19·


· ·evidence reflects that he has, in fact, obtained20·


· ·maximum medical improvement where, number one,21·


· ·Dr. Hoenig opined to such, number two, the hearing22·


· ·commissioner specifically found and gave reason23·


· ·for affording weight to the opinions of24·


· ·Dr. Hoenig, and number three, to find that he's25·
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· ·not at maximum medical improvement leaves the·1·
· ·carrier in a position in which they would have to·2·
· ·provide treatment that has not been recommended by·3·
· ·any physician.·4·
· · · · · · · ··             COMMISSIONER DOOLEY:··All right.·5·
· ·Very good.·6·
· · · · · · · ··             All right.··Any questions?·7·
· · · · · · · ··             (No questions.)·8·
· · · · · · · ··             Okay.··Very good.··That concludes·9·
· ·this hearing.10·
· · · · · · · ··             (The hearing concluded at 4:13 p.m.)11·
· ·12·
· ·13·
· ·14·
· ·15·
· ·16·
· ·17·
· ·18·
· ·19·
· ·20·
· ·21·
· ·22·
· ·23·
· ·24·
· ·25·
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· · · · · · ··             COMMISSIONER DOOLEY:··All right.··Our·1·


·first appellant is Mr. Bass.··You have the floor.·2·


·Mr. Bass you have the floor.··Can you hear me?·3·


· · · · · · ··             MR. BASS:··I'm sorry.··I can hear·4·


·you, yes.·5·


· · · · · · ··             COMMISSIONER DOOLEY:··All right.··You·6·


·may proceed.·7·


· · · · · · ··             ORAL ARGUMENT·8·


· · · · · · ··             MR. BASS:··Thank you.··As I was·9·


·saying but not heard, I believe this case presents10·


·a fundamental question about the integrity of the11·


·South Carolina Workers' Compensation system.12·


· · · · · · ··             The legislature crafted 42-15-95 to13·


·prevent ex parte manipulation of medical and14·


·venues and in this case the defendants violated15·


·the statute, obtained a tainted opinion, and now16·


·seek to use that opinion through the back door of17·


·a deposition.18·


· · · · · · ··             There are two critical errors that19·


·we're seeking this panel to address regarding the20·


·single commissioner's orders; one of them being21·


·that the single commissioner improperly admitted22·


·Dr. Hoenig's deposition testimony, despite it23·


·containing the exact opinion obtained through24·


·statutory violation of 14 -- I'm sorry, 42-15-95.25·
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· · · · · · ··             The second error being that even if·1·


·the deposition of Dr. Hoenig were deemed·2·


·admissable, that the substantial evidence and the·3·


·record establishes that the knee replacement that·4·


·the claimant is seeking here is causally related·5·


·to his March 1, 2016, work injury.·6·


· · · · · · ··             I will address first that the plain·7·


·language of 42-15-95, which states that any·8·


·discussions, communications, medical reports or·9·


·opinions, which is what we are focusing on here,10·


·obtained in violation of the section must be11·


·excluded.12·


· · · · · · ··             The key points within that statute13·


·are, one must -- that's mandatory, it's not14·


·discretionary when it comes to opinions of pain,15·


·and two, opinions of pain, it's not -- we're16·


·focusing here on the opinion itself, which is17·


·tainted, and it's not just the document that we're18·


·talking about.··In this case it was an excluded19·


·questionnaire, which the commissioner -- the20·


·commissioner rightly excluded, and this all goes21·


·back to the legislative purpose of 42-15-95, which22·


·is clear.23·


· · · · · · ··             Before 2007 there was a rampant24·


·ex parte communication with treating physicians.25·
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·Okay?··Bi-Lo v. Brown Supreme Court said that they·1·


·clearly prohibited ex parte communications.··It·2·


·limited to records only.·3·


· · · · · · ··             Then a 2007 amendment came to·4·


·42-15-95 and the legislature crafted a very·5·


·balanced solution of the problem, which is that·6·


·employers can communicate directly with medical·7·


·providers but it must provide notice and·8·


·opportunity to participate in those communications·9·


·and that the violation of that statute renders the10·


·violation and the opinion of pain to a mandatory11·


·exclusion.12·


· · · · · · ··             Here what we have is the single13·


·commissioner's error of law that kind of creates14·


·an absurd result where the defendants can violate15·


·the statute; they can get an opinion, a tainted16·


·opinion, by an improper questionnaire and then17·


·introduce the same opinion through a later18·


·deposition.19·


· · · · · · ··             It puts the claimants in a hostile20·


·position.··Either they don't depose the doctor and21·


·they are stuck with a tainted opinion or they do22·


·depose the doctor and they're still stuck with a23·


·tainted opinion.24·


· · · · · · ··             As I've briefed in my arguments,25·
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·there is an analogous principle here.··It's the·1·


·Fruit of the Poisonous Tree in criminal law where·2·


·we have illegally obtained evidence.··It remains·3·


·tainted.··You cannot cure the illegally obtained·4·


·evidence, a constitutional violation, by some·5·


·later obtaining of the evidence through other·6·


·means, and here, you know, the enforcement·7·


·requires a meaningful consequence in this case;·8·


·excluding Dr. Hoenig's deposition.·9·


· · · · · · ··             If Dr. Hoenig's deposition is10·


·excluded, then the only remaining arguments as to11·


·causation are unrebutted medical evidence of12·


·Dr. O'Leary and Dr. Gerscovich, but even with the13·


·deposition, the substantial medical evidence14·


·supports causation where the claimant is seeking15·


·this total knee replacement.··Substantial medical16·


·evidence supports causation.17·


· · · · · · ··             In this case, we have a March 1,18·


·2016, injury.··Claimants -- the defendants are19·


·arguing a MMI date of September of 2016.··What we20·


·have after that is no finding of permanency and21·


·instead, seven years of continuous treatment by22·


·Dr. Hoenig, encompassing 39 objections --23·


·injections.24·


· · · · · · ··             All of these injections were25·
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·authorized and paid for by the carrier.··There·1·


·were no treatment gaps and there was a documented·2·


·aggressive deterioration of the claimant's knee.·3·


· · · · · · ··             Dr. Hoenig's own deposition testimony·4·


·provides numerous contradictions.··One, he says,·5·


·Well, we have this MMI date of September of 2016,·6·


·but then we have, He treated continuously for·7·


·seven years after that, and importantly, he·8·


·treated beyond what his initial future medical·9·


·projections -- or future medical treatment called10·


·for.··He called for steroid injections.11·


· · · · · · ··             He goes beyond that and does12·


·viscosupplementation injections, and those were,13·


·again, authorized and approved by the carrier.··He14·


·never documented this theory of a natural15·


·progression in his medical records and he only16·


·offered an opinion regarding a natural progression17·


·when it was suggested in the excluded18·


·questionnaire.19·


· · · · · · ··             He also gives his opinion of an20·


·arbitrary two-to-three-year cutoff, but Dr. Hoenig21·


·himself can't -- hasn't stated, Well, is it two22·


·years at MMI; Is it three years at MMI; What is23·


·the cutoff for what his treatment should be?24·


· · · · · · ··             Beyond that, he -- I expect that, you25·
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·know, the arguments, at least what the·1·


·commissioner relied on and what the defendants·2·


·will rely on, is that, well, the claimant possibly·3·


·noticed the deposition, so we are stuck with it.·4·


· · · · · · ··             Rule 32(c) of the Rules of Civil·5·


·Procedure clearly state that noticing a deposition·6·


·doesn't make the deponent their witness.··The·7·


·defendants introduced the deposition at the·8·


·hearing.··He became their witness.··We objected to·9·


·it.10·


· · · · · · ··             The claimant -- we have no choice but11·


·to investigate a violation of whether or not12·


·42-15-95 was violated, and we can't waive13·


·statutory protections of that statute simply by14·


·investigating the wrongdoing.15·


· · · · · · ··             Now, it's also argued that, you know,16·


·the intent is not to -- is only to exclude17·


·defendant initiating communications.··This18·


·deposition was not a defendant-initiated19·


·communication.20·


· · · · · · ··             Well, the statute doesn't distinguish21·


·between who initiates subsequent proceedings,22·


·especially those trying to establish whether a23·


·violation occurred.··It just says, Opinions24·


·Obtained in Violation, period.25·
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· · · · · · ··             The opinion was obtained through a·1·


·violation.··The deposition really repeated the·2·


·tainted opinion and the defendants' interpretation·3·


·and the -- and the -- quite frankly, the single·4·


·commissioner's interpretation would reward the·5·


·defendants' violation of 42-15-95.·6·


· · · · · · ··             It's -- if the Commission were to·7·


·uphold the single commissioner's order here, it·8·


·would effectively gut the statutory protections of·9·


·42-15-95.··We would turn to a pre-Brown area of10·


·ex parte communication with doctors and it would11·


·put workers in an impossible choice of are we12·


·going to look for the -- look for, you know, a13·


·violation, can we actually depose a doctor, not14·


·depose a doctor, and it's going to encourage15·


·future violations.16·


· · · · · · ··             And it's -- the remedy is simple.17·


·All the employer has to do is follow the statute,18·


·and if they don't, the opinion gets excluded.19·


· · · · · · ··             The legislature mandated that, you20·


·know, these opinions through these statutory21·


·violations, they must be excluded.··There is no22·


·exception for depositions, no cure through23·


·subsequent proceedings, and there should be no24·


·discretion to admit the tainted evidence.25·
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· · · · · · ··             And if you -- even if you do consider·1·


·Dr. Hoenig's opinion, the weight of the evidence,·2·


·including the seven years of continuous authorized·3·


·treatment, the two independent evaluations of·4·


·Dr. O'Leary and Dr. Gerscovich, establish that his·5·


·need for a knee replacement is causally related to·6·


·his 2016 injury.·7·


· · · · · · ··             Note that I do -- I can take any·8·


·questions from the panel or wait for Mark to·9·


·respond to give my reply.10·


· · · · · · ··             COMMISSIONER DOOLEY:··Any questions11·


·at this point?12·


· · · · · · ··             (No questions.)13·


· · · · · · ··             All right.··Mr. Allison.14·


· · · · · · ··             ORAL ARGUMENT REPLY15·


· · · · · · ··             MR. ALLISON:··Thank you, your Honor,16·


·and may it please the Commission.··So I think that17·


·counsel has fairly stated the issues here.··There18·


·is an additional issue that we cross-appealed and19·


·I'll save that for last, because I think that is20·


·probably the smallest of these issues.21·


· · · · · · ··             So let's start with the admission of22·


·Dr. Hoenig's deposition testimony.··Defendants23·


·concede that there was a questionnaire that was24·


·obtained in violation of the statute and that that25·
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·questionnaire and the information contained in·1·


·that questionnaire was excluded by the hearing·2·


·commissioner.·3·


· · · · · · ··             However, Mr. Moore took the·4·


·deposition of the doctor, so Mr. Moore noticed the·5·


·deposition, and as a specific finding of fact by·6·


·Commissioner Beck from the underlying order, the·7·


·deposition was then noticed by claimant in an·8·


·attempt to change Dr. Hoenig's opinion.··All·9·


·right?10·


· · · · · · ··             So this is a situation where it's not11·


·merely the information that was contained in a12·


·medical questionnaire response that was at issue.13·


·This was a deposition that was taken, and might I14·


·add in a significant amount of time for this15·


·deposition, and so what we end up with is a16·


·deposition that lasted nearly an hour and spanned17·


·42 pages of testimony.18·


· · · · · · ··             The testimony that was elicited by19·


·Mr. Moore addressed issues across the board.··It20·


·addressed issues not merely contained in the,21·


·quote, tainted questionnaire, but other issues.22·


· · · · · · ··             All of that evidence, every bit of23·


·it, was obtained by Mr. Moore.··It was obtained at24·


·Mr. Moore's request.··Each question that was asked25·
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·of the doctor was done so at the choice and·1·


·choosing of Mr. Moore, not by defendants.·2·


· · · · · · ··             If defendants had noticed the·3·


·deposition and sought to create a different·4·


·mechanism or piece of evidence, that could·5·


·arguably, submitted under the statute, that would·6·


·be in error.··That would be -- that would not be·7·


·admissable.··That would be a true, quote,·8·


·obtaining or getting the information in through·9·


·the back door, as opposing counsel claims.10·


· · · · · · ··             That's not what happened.··There is11·


·no back-door effort by defendants to do anything12·


·other than appear for the deposition and13·


·participate in the deposition.14·


· · · · · · ··             Let's assume that this deposition was15·


·noticed by Mr. Moore and we did not appear and16·


·Mr. Moore obtained evidence that was favorable to17·


·his position on causation.··To rule that a18·


·claimant can take -- of his own volition and his19·


·own choosing, can choose to obtain evidence and20·


·then somehow imply that defendants, by21·


·participating in the deposition, have tried to22·


·back door obtain an opinion is patently false.23·


· · · · · · ··             That's not -- that's not at all what24·


·happened in this case.··We don't have a choice but25·
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·to defend and appear for the deposition and defend·1·


·not only information that was contained in the·2·


·questionnaire but also to defend the exchange of·3·


·information that was not in the questionnaire.·4·


· · · · · · ··             The commissioner specifically ruled·5·


·that for him to rule otherwise would be to·6·


·conclude the defendants acted improperly in·7·


·participating in the deposition, which would·8·


·clearly be erroneous.·9·


· · · · · · ··             So, you know, the fact that10·


·Dr. Hoenig's deposition was unfavorable to11·


·Mr. Moore's position, that's neither illegal nor a12·


·reasonable justification for excluding the13·


·testimony.··If the testimony in that deposition14·


·had been favorable to Mr. Moore, this wouldn't be15·


·an issue because, guess what, Mr. Moore would have16·


·submitted that deposition into evidence.17·


· · · · · · ··             You can't have it both ways.··You18·


·can't elect to choose a mechanism for obtaining19·


·evidence and then decide that it shouldn't come in20·


·because you don't like what it says.··That would21·


·be a violation of the fundamental integrity of the22·


·system.23·


· · · · · · ··             That's not what happened here.··That24·


·was not any violation to the fundamental integrity25·
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·of the system because defendants did not choose·1·


·this.·2·


· · · · · · ··             If Mr. Moore had not taken the·3·


·deposition in an attempt to change Dr. Hoenig's·4·


·opinion, then the only opinion would be the·5·


·opinion that was excluded.··In other words, there·6·


·would be no opinion and the commissioner would·7·


·have been bound by the only other opinions in the·8·


·case.·9·


· · · · · · ··             But, again, that's not what10·


·happened.··There was new evidence obtained, new11·


·and different evidence, and it was the basis for12·


·the commissioner's conclusion that this was not13·


·causally related.14·


· · · · · · ··             There was an argument set forth that15·


·the -- about the intent behind 42-15-95 and what16·


·is intended to be excluded.··The intent of the17·


·statute is to exclude information that's initiated18·


·by defendants.··The statute is silent as to19·


·excluding matters that are initiated by the20·


·claimant.21·


· · · · · · ··             That's not the intent of the22·


·statute.··It is to exclude information or evidence23·


·that was improperly obtained in violation of the24·


·statute.25·
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· · · · · · ··             With regard to the issue of·1·


·causation, not only is the commission entitled to·2·


·weigh conflicting or inconsistent medical reports·3·


·but it is the commission's role to do so, and·4·


·there have been appeal cases that back the·5·


·commission's weighing of evidence.·6·


· · · · · · ··             One particular case, Corbin versus·7·


·Kohler Company, the Appellate Court in that case·8·


·supported the full commission's conclusions about·9·


·weighing the evidence and pointed out that the10·


·other providers in that case only saw the claimant11·


·on one occasion, the same as in this case.12·


· · · · · · ··             In this case we have Dr. Hoenig, who13·


·treated the patient for seven years and then14·


·rendered an opinion about whether or not his need15·


·for a surgery was related to the injury or not,16·


·and the only other opinions in the case are17·


·one-time opinions from IME physicians that were18·


·obtained by claimant, that were paid for and19·


·obtained by claimant.20·


· · · · · · ··             And so the hearing commissioner, as21·


·it is his role and job to do, had to judge these22·


·conflicting opinions, and in doing so he relied on23·


·the opinion of the person who knew this guy and24·


·had treated him on 25 occasions for seven years.25·
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· · · · · · ··             Now, as for the actual opinion of·1·


·Dr. Hoenig, is Dr. Hoenig's opinion reasonable?·2·


·Just because you treat somebody for seven years,·3·


·does that mean that your opinion always wins the·4·


·day?··I would submit not.··It's not just about·5·


·time.·6·


· · · · · · ··             But what is the -- what is·7·


·Dr. Hoenig's opinion based on?··And he explains it·8·


·in great detail in the deposition that was taken·9·


·by Mr. Moore, and he says, The claimant's10·


·arthritis continued to progress, as it naturally11·


·does, and seven years after his work injury, the12·


·injections stopped working.··He started having13·


·more pain and now he needs a knee replacement.14·


·Seven years.15·


· · · · · · ··             And he goes on to explain why that's16·


·important, and he says, If the claimant had needed17·


·the knee replacement within two years of his work18·


·injury, I would likely relate it to the work19·


·injury; however, because the need for the20·


·replacement did not occur until seven years after21·


·the injury and because he had arthritis to begin22·


·with, then the need for this replacement is a23·


·natural progression.24·


· · · · · · ··             So he explains it.··And he even says,25·
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·Look, I'm not saying that there is not a·1·


·circumstance where this wouldn't be related.··It·2·


·would be related if it had been closer in time to·3·


·the injury, but guess what, seven years later this·4·


·need for surgery arises and in my opinion and in·5·


·my dealing with him for those seven years, this·6·


·need for surgery is not related to the work·7·


·injury.·8·


· · · · · · ··             He goes on to note, and this is very·9·


·important, He would have needed a knee replacement10·


·at this time whether or not he sustained the11·


·injury in 2016.12·


· · · · · · ··             So even if there had not been a work13·


·injury, he would have still needed this14·


·replacement, which further supports his medical15·


·opinions on causation.16·


· · · · · · ··             COMMISSIONER DOOLEY:··Thank you.17·


· · · · · · ··             Any questions?18·


· · · · · · ··             (No questions.)19·


· · · · · · ··             All right.··You'll have three --20·


·we're going to give you three minutes of reply21·


·after22·


·Mr. Bass has his three minutes.23·


· · · · · · ··             MR. ALLISON:··Thank you.··Thank you,24·


·Madam Commissioner.25·


ABC REPORTING SERVICE (803) 730-3015







IVAN MOORE V. SPARTANBURG STEEL  8/25/2025


Page 18


· · · · · · ··             MR. BASS:··Thank, you,·1·


·Madam Commissioner.··There is a lot of beeping.·2·


·Am I good?·3·


· · · · · · ··             COMMISSIONER DOOLEY:··You are good.·4·


· · · · · · ··             ORAL ARGUMENT REPLY·5·


· · · · · · ··             MR. BASS:··Okay.··I'm going to·6·


·briefly address something Mr. Allison pointed out·7·


·to you, of that if this deposition didn't occur,·8·


·then the opinion of Dr. Hoenig wouldn't be there,·9·


·and I think that presupposes that the hearing10·


·commissioner would have excluded it and that would11·


·have been done; that would have been the end of it12·


·at the hearing, and we know that in practice that13·


·that just is not what would have happened.14·


· · · · · · ··             We would have ended up having to go15·


·take the doctor's deposition.··You know,16·


·Mr. Allison would have -- would have postponed17·


·it.··You know, it just wouldn't have been excluded18·


·and then that would be the end of it.··That just19·


·doesn't happen in practice.20·


· · · · · · ··             In order for the defendants to -- and21·


·even if it was, we wouldn't know it was going to22·


·be excluded until we got there, and we would have23·


·to at least establish that a -- that a violation24·


·occurred prior to that, and that wasn't25·
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·established until we took the doctor's·1·


·deposition.·2·


· · · · · · ··             I will say that regarding the·3·


·defendants' cross-appeal that Mr. Moore should be·4·


·ruled at MMI, here what we have is, based on·5·


·Mr. Allison's last arguments, the defendants are·6·


·now attempting to kind of have it -- have it both·7·


·ways.·8·


· · · · · · ··             They want you to uphold the hearing·9·


·commissioner's ruling as it pertains to listening10·


·to Dr. Hoenig on causation for the knee11·


·replacement but at the same time the hearing12·


·commissioner heard all the evidence, including the13·


·seven years of treatment, including the fact that14·


·that treatment exceeded what Dr. Hoenig had15·


·initially said the defendant needed at his initial16·


·MMI date back in September of 2016, and the17·


·commission took all of that information and made a18·


·determination that Mr. Moore was not at maximum19·


·medical improvement.20·


· · · · · · ··             There is two separate determinations21·


·that the commissioner made.··One he made said22·


·that -- he said that the total knee was not23·


·related to the 2016 accident, but he also, in a24·


·separate -- in a separate determination, looking25·
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·at the same medical evidence, looking at the same·1·


·opinions, said, you know what, based on his seven·2·


·years of treatment with Dr. Hoenig, Dr. Hoenig·3·


·exceeded his mandate of what is maximum medical·4·


·improvement and what is needed to keep him at a·5·


·plateau, and therefore he's not at maximum medical·6·


·improvement and needs to continue with treatment.·7·


· · · · · · ··             It's that -- that is my response to·8·


·defendants' cross-appeal.·9·


· · · · · · ··             COMMISSIONER DOOLEY:··Very good.··Any10·


·questions?11·


· · · · · · ··             (No questions)12·


· · · · · · ··             All right.··Mr. Allison, your reply.13·


· · · · · · ··             MR. ALLISON:··Thank you, your Honor.14·


· · · · · · ··             ORAL ARGUMENT REPLY15·


· · · · · · ··             First I want to speak to a couple of16·


·points raised in Mr. Moore's reply brief that was17·


·filed on August 18th, that in the brief he states18·


·that Dr. Hoenig's deposition was necessary to19·


·establish that a violation of the statute20·


·occurred.··That's not true.21·


· · · · · · ··             The violation of the statute occurred22·


·not withstanding any additional evidence.··If23·


·there was no other deposition taken and nothing24·


·else done, there would be nothing further or in25·
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·addition to that that would be needed to establish·1·


·that a violation of the statute occurred.·2·


· · · · · · ··             The second point is, Mr. Moore raises·3·


·that this finding puts the claimant in an·4·


·unwinable position; do nothing and be stuck with·5·


·Dr. Hoenig's opinion or establish a violation·6·


·occurred and be stuck with the subsequent·7·


·opinion.·8·


· · · · · · ··             Well, that's -- again, that's not how·9·


·it works.··Do nothing and be stuck with10·


·Dr. Hoenig's opinion is not the only outcome.··Do11·


·nothing, move to exclude the opinion and have it12·


·excluded is an option.13·


· · · · · · ··             And not only was it an option; it is14·


·precisely what the commissioner did here.··He15·


·excluded the opinion because it violated the16·


·statute, but then he also had to consider the17·


·additional and new evidence that was generated by18·


·Mr. Moore, so Mr. Moore did not have to do nothing19·


·and be stuck with the opinion.20·


· · · · · · ··             Now, with regard to the issue of21·


·maximum medical improvement, it's our position22·


·that that finding is inconsistent with the23·


·commissioner's determination that the need for24·


·knee replacement is not related, and the reason25·
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·that that is inconsistent is this:·1·


· · · · · · ··             Dr. Hoenig placed Mr. Moore at·2·


·maximum medical improvement in September 2016 and·3·


·he continued to provide treatment and injections·4·


·that we would consider Dodge medicals.·5·


· · · · · · ··             Now, in providing that treatment,·6·


·it -- he has -- it has ultimately been determined·7·


·that Mr. Moore would benefit from surgery, and·8·


·that is the only treatment at this time that has·9·


·been identified by anyone moving forward, and so10·


·to find that he's entitled to additional treatment11·


·and has somehow now not reached maximum medical12·


·improvement, even though Dr. Hoenig opined that he13·


·had back in September of 2016, implies that there14·


·is more treatment that he needs to obtain maximum15·


·medical improvement and the only treatment in the16·


·record is a surgery that has already been ruled17·


·out by a commissioner.18·


· · · · · · ··             So it is a situation for which the19·


·evidence reflects that he has, in fact, obtained20·


·maximum medical improvement where, number one,21·


·Dr. Hoenig opined to such, number two, the hearing22·


·commissioner specifically found and gave reason23·


·for affording weight to the opinions of24·


·Dr. Hoenig, and number three, to find that he's25·
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·not at maximum medical improvement leaves the·1·


·carrier in a position in which they would have to·2·


·provide treatment that has not been recommended by·3·


·any physician.·4·


· · · · · · ··             COMMISSIONER DOOLEY:··All right.·5·


·Very good.·6·


· · · · · · ··             All right.··Any questions?·7·


· · · · · · ··             (No questions.)·8·


· · · · · · ··             Okay.··Very good.··That concludes·9·


·this hearing.10·


· · · · · · ··             (The hearing concluded at 4:13 p.m.)11·


·12·


·13·


·14·


·15·


·16·


·17·


·18·


·19·


·20·


·21·


·22·


·23·


·24·


·25·


ABC REPORTING SERVICE (803) 730-3015







IVAN MOORE V. SPARTANBURG STEEL  8/25/2025


Page 24


· · · · · · · ·              CERTIFICATE OF REPORTER·1·
·· ·
··2·
·· ·
· · · · · · ··             I, Cheryl A. Wiszowaty, Court·3·
·Reporter and Notary Public in and for the State of· ·
·South Carolina, do hereby certify that I reported·4·
·the above mentioned hearing and that the foregoing· ·
·pages constitute a true and correct transcription·5·
·of said hearing.· ·
··6·
·· ·
· · · · · · ··             I further certify that I am neither·7·
·attorney nor counsel for, nor related to or· ·
·employed by any of the parties connected with this·8·
·action, nor am I financially interested in said· ·
·cause.·9·
·· ·
·10·
· · · · · · ··             I further certify that the original· ·
·of said transcript shall be hereafter sealed and11·
·delivered to the proper person for admissability.· ·
·12·
·· ·
· · · · · · ··             In witness whereof I set my hand and13·
·seal this 30th day of May 2026, at Lexington· ·
·County, South Carolina.14·
·· ·
·15·
·· ·
·16·
·· ·
·17·
·· ·
·18·
·· ·
·19·
·· ·
·20·
·· ·
·21·
·· ·
· · · · · · · · · ·                  ________________________________22·
· · · · · · · · · · · ·                      Cheryl A. Wiszowaty,· ·
·My Commission· · · · ·Court Reporter and Notary23·
·expires· · · · · · · ·Public for the· ·
·5/16/2027· · · · · · ·State of South Carolina24·
·· ·
·25·


ABC REPORTING SERVICE (803) 730-3015





		Condensed

		Word Index

		Index

		A

		ABC(1)

		absurd(1)

		accident(2)

		acted(1)

		action(1)

		actual(1)

		add(1)

		addition(1)

		additional(4)

		address(3)

		addressed(2)

		admissability(1)

		admissable(2)

		admission(1)

		admit(1)

		admitted(1)

		affording(1)

		aggressive(1)

		Allison(8)

		Allison's(1)

		amendment(1)

		amount(1)

		analogous(1)

		appeal(1)

		appear(3)

		APPEARANCES(1)

		appellant(3)

		Appellate(1)

		approved(1)

		arbitrary(1)

		area(1)

		arguably(1)

		argued(1)

		arguing(1)

		argument(5)

		arguments(4)

		arises(1)

		arthritis(2)

		asked(1)

		assume(1)

		attempt(2)

		attempting(1)

		attorney(1)

		August(2)

		authorized(3)

		Avenue(2)



		B

		back(7)

		back-door(1)

		balanced(1)

		based(3)

		basis(1)

		Bass(8)

		Batesburg(1)

		Beck(1)

		beeping(1)

		believe(1)

		benefit(1)

		beyond(3)

		Bi-Lo(1)

		bit(1)

		board(1)

		bound(1)

		brief(2)

		briefed(1)

		briefly(1)

		Brown(1)



		C

		called(2)

		Carolina(10)

		carrier(4)

		case(13)

		cases(1)

		causally(3)

		causation(7)

		cause(1)

		cell(1)

		CERTIFICATE(1)

		certify(3)

		Chair(1)

		change(2)

		Cheryl(3)

		choice(4)

		choose(3)

		choosing(2)

		circumstance(1)

		Civil(1)

		claimant(13)

		claimant's(2)

		Claimant/1st(1)

		claimants(2)

		claims(1)

		clear(1)

		clearly(3)

		closer(1)

		Columbia(1)

		come(1)

		comes(1)

		commission(9)

		commission's(3)

		commissioner(25)

		commissioner's(7)

		communicate(1)

		communication(3)

		communications(4)

		Company(2)

		Compensation(3)

		concede(1)

		conclude(1)

		concluded(1)

		concludes(1)

		conclusion(1)

		conclusions(1)

		conflicting(2)

		connected(1)

		consequence(1)

		consider(3)

		constitute(1)

		constitutional(1)

		contained(4)

		containing(1)

		continue(1)

		continued(2)

		continuous(2)

		continuously(1)

		contradictions(1)

		Corbin(1)

		correct(1)

		counsel(3)

		County(1)

		couple(1)

		Courie(1)

		Court(5)

		COURTCALL(1)

		crafted(2)

		create(1)

		creates(1)

		criminal(1)

		critical(1)

		cross-appeal(2)

		cross-appealed(1)

		cure(2)

		cutoff(2)



		D

		date(4)

		day(2)

		dealing(1)

		decide(1)

		deemed(1)

		defend(3)

		defendant(2)

		defendant-initiated(1)

		defendants(20)

		Defendants/2nd(1)

		delivered(1)

		deponent(1)

		depose(4)

		deposition(37)

		depositions(1)

		despite(1)

		detail(1)

		deterioration(1)

		determination(3)

		determinations(1)

		determined(1)

		different(2)

		directly(1)

		discretion(1)

		discretionary(1)

		discussions(1)

		distinguish(1)

		doctor(6)

		doctor's(2)

		doctors(1)

		document(1)

		documented(2)

		Dodge(1)

		doing(1)

		Dooley(8)

		door(3)

		Dr(32)



		E

		effectively(1)

		effort(1)

		Either(1)

		elect(1)

		elicited(1)

		employed(1)

		Employee(1)

		employer(2)

		employers(1)

		encompassing(1)

		encourage(1)

		ended(1)

		enforcement(1)

		entitled(2)

		erroneous(1)

		error(3)

		errors(1)

		especially(1)

		ESQUIRE(2)

		establish(6)

		established(1)

		establishes(1)

		evaluations(1)

		evidence(25)

		ex(4)

		exact(1)

		exceeded(2)

		exception(1)

		exchange(1)

		exclude(4)

		excluded(15)

		excluding(3)

		exclusion(1)

		expect(1)

		expires(1)

		explain(1)

		explains(2)



		F

		fact(4)

		fairly(1)

		false(1)

		favorable(2)

		FILE(1)

		filed(1)

		financially(1)

		find(2)

		finding(4)

		Firm(1)

		first(3)

		floor(3)

		focusing(2)

		follow(1)

		foregoing(1)

		forth(1)

		forward(1)

		found(1)

		frankly(1)

		Fruit(1)

		full(1)

		fundamental(3)

		further(4)

		future(3)



		G

		gaps(1)

		Gene(1)

		generated(1)

		Gerscovich(2)

		getting(1)

		give(2)

		gives(1)

		go(1)

		goes(4)

		going(5)

		good(5)

		Goudelock(1)

		great(1)

		Greenville(1)

		guess(2)

		gut(1)

		guy(1)



		H

		hand(1)

		happen(1)

		happened(5)

		HARTFORD(1)

		hear(2)

		heard(2)

		hearing(12)

		Hoenig(14)

		Hoenig's(14)

		Honor(2)

		hostile(1)

		hour(1)



		I

		identified(1)

		illegal(1)

		illegally(2)

		IME(1)

		implies(1)

		imply(1)

		important(2)

		importantly(1)

		impossible(1)

		improper(1)

		improperly(3)

		improvement(9)

		including(3)

		inconsistent(3)

		INDEMNITY(1)

		independent(1)

		information(8)

		initial(2)

		initially(1)

		initiated(2)

		initiates(1)

		initiating(1)

		injections(6)

		injury(12)

		integrity(3)

		intended(1)

		intent(4)

		interested(1)

		interpretation(2)

		introduce(1)

		introduced(1)

		investigate(1)

		investigating(1)

		issue(5)

		issues(5)

		IVAN(1)



		J

		James(1)

		job(1)

		judge(1)

		justification(1)



		K

		keep(1)

		key(1)

		kind(2)

		knee(10)

		knew(1)

		know(11)

		Kohler(1)



		L

		language(1)

		lasted(1)

		law(3)

		leaves(1)

		legislative(1)

		legislature(3)

		Lexington(1)

		limited(1)

		listening(1)

		LLC(1)

		LOCATION(1)

		look(3)

		looking(2)

		lot(1)



		M

		Madam(2)

		Main(1)

		mandate(1)

		mandated(1)

		mandatory(2)

		manipulation(1)

		March(2)

		Mark(2)

		matters(1)

		maximum(9)

		McAngus(1)

		McBee(1)

		McCaskill(1)

		mean(1)

		meaningful(1)

		means(1)

		mechanism(2)

		medical(22)

		medicals(1)

		mentioned(1)

		merely(2)

		minutes(2)

		MMI(6)

		Monday(1)

		Moore(19)

		Moore's(3)

		move(1)

		moving(1)



		N

		natural(3)

		naturally(1)

		nearly(1)

		necessary(1)

		need(7)

		needed(6)

		needs(3)

		neither(2)

		never(1)

		new(3)

		Notary(2)

		note(2)

		notice(1)

		noticed(5)

		noticing(1)

		number(3)

		numerous(1)



		O

		O'Leary(2)

		objected(1)

		objections(1)

		obtain(3)

		obtained(16)

		obtaining(3)

		occasion(1)

		occasions(1)

		occur(2)

		occurred(6)

		offered(1)

		Okay(3)

		one-time(1)

		opined(2)

		opinion(36)

		opinions(12)

		opportunity(1)

		opposing(1)

		option(2)

		ORAL(4)

		order(3)

		orders(1)

		original(1)

		outcome(1)



		P

		p.m(2)

		pages(2)

		paid(2)

		pain(4)

		panel(2)

		parte(4)

		participate(2)

		participating(2)

		particular(1)

		parties(1)

		patently(1)

		patient(1)

		period(1)

		permanency(1)

		person(2)

		pertains(1)

		physician(1)

		physicians(2)

		piece(1)

		Pine(1)

		placed(1)

		plain(1)

		plateau(1)

		please(1)

		point(2)

		pointed(2)

		points(2)

		Poisonous(1)

		position(6)

		possibly(1)

		postponed(1)

		practice(2)

		pre-Brown(1)

		precisely(1)

		presents(1)

		presupposes(1)

		prevent(1)

		principle(1)

		prior(1)

		probably(1)

		problem(1)

		Procedure(1)

		proceed(1)

		proceedings(2)

		PRODUCTS(1)

		progress(1)

		progression(3)

		prohibited(1)

		projections(1)

		proper(1)

		protections(2)

		provide(3)

		providers(2)

		provides(1)

		providing(1)

		Public(2)

		purpose(1)

		put(1)

		puts(2)



		Q

		question(2)

		questionnaire(10)

		questions(9)

		quite(1)

		quote(2)



		R

		raised(1)

		raises(1)

		rampant(1)

		reached(1)

		really(1)

		reason(2)

		reasonable(2)

		recommended(1)

		record(2)

		records(2)

		reflects(1)

		regard(2)

		regarding(3)

		relate(1)

		related(10)

		relied(2)

		rely(1)

		remaining(1)

		remains(1)

		remedy(1)

		rendered(1)

		renders(1)

		repeated(1)

		replacement(11)

		reply(7)

		reported(2)

		Reporter(4)

		REPORTING(1)

		reports(2)

		Representing(2)

		request(1)

		requires(1)

		respond(1)

		response(2)

		result(1)

		reward(1)

		right(8)

		rightly(1)

		role(2)

		rule(3)

		ruled(3)

		Rules(1)

		ruling(1)



		S

		SAMUEL(1)

		save(1)

		saw(1)

		saying(2)

		says(6)

		seal(1)

		sealed(1)

		second(2)

		section(1)

		seek(1)

		seeking(3)

		separate(3)

		September(5)

		SERVICE(1)

		set(2)

		seven(13)

		significant(1)

		silent(1)

		simple(1)

		simply(1)

		single(5)

		situation(2)

		smallest(1)

		solution(1)

		somebody(1)

		sorry(2)

		sought(1)

		South(11)

		spanned(1)

		Spartanburg(2)

		speak(1)

		specific(1)

		specifically(2)

		start(1)

		started(1)

		state(3)

		stated(2)

		states(2)

		statute(17)

		statutory(4)

		STEEL(1)

		steroid(1)

		Stewart(1)

		stopped(1)

		Street(2)

		stuck(7)

		submit(1)

		submitted(2)

		subsequent(3)

		substantial(3)

		suggested(1)

		Suite(1)

		Summerland(1)

		supported(1)

		supports(3)

		Supreme(1)

		surgery(5)

		sustained(1)

		system(3)



		T

		tainted(9)

		take(3)

		taken(4)

		talking(1)

		testimony(7)

		Thank(7)

		theory(1)

		think(3)

		three(5)

		time(7)

		total(2)

		transcript(1)

		transcription(1)

		treat(1)

		treated(4)

		treating(1)

		treatment(16)

		Tree(1)

		tried(1)

		true(3)

		trying(1)

		turn(1)

		two(7)

		two-to-three-year(1)



		U

		ultimately(1)

		underlying(1)

		unfavorable(1)

		unrebutted(1)

		unwinable(1)

		uphold(2)

		use(1)



		V

		venues(1)

		versus(1)

		violate(1)

		violated(3)

		violation(20)

		violations(2)

		viscosupplementation(1)

		volition(1)

		vs(1)



		W

		wait(1)

		waive(1)

		want(2)

		ways(2)

		WCC(1)

		weigh(1)

		weighing(2)

		weight(2)

		Wendy(1)

		whereof(1)

		wins(1)

		Wiszowaty(3)

		withstanding(1)

		witness(3)

		words(1)

		work(6)

		workers(4)

		working(1)

		works(1)

		wrongdoing(1)



		Y

		years(16)



		1

		1(2)

		1333(1)

		14(1)

		1613880(1)

		1-803-532-5255(1)

		1-803-730-3015(1)

		18th(1)



		2

		2007(2)

		201(1)

		2016(10)

		2025(1)

		2026(1)

		25(2)

		257(1)

		29006(1)

		29302(1)

		29601(1)

		2nd(1)



		3

		3:46(1)

		30th(1)

		32(c(1)

		39(1)



		4

		4:13(1)

		409(1)

		42(1)

		42-15-95(9)



		5

		5/16/2027(1)

		500(1)









� 

 

 

 

          1                   BEFORE THE SOUTH CAROLINA

                          WORKERS' COMPENSATION COMMISSION

          2

 

          3

 

          4      IVAN MOORE,

                              Employee,

          5                        Claimant,

 

          6      vs.                       WCC FILE NO.:  1613880

 

          7      SPARTANBURG STEEL PRODUCTS,

                              Employer,

          8      and

 

          9      HARTFORD ACCIDENT & INDEMNITY COMPANY,

                              Carrier,

         10                        Defendants.

 

         11

 

         12                        H E A R I N G

                                 ( VIA COURTCALL )

         13

                 DATE:             Monday, August 25, 2025

         14

                 TIME:             3:46 p.m.

         15

                 LOCATION:         Workers' Compensation Commission

         16                        1333 Main Street, Suite 500

                                   Columbia, South Carolina

         17

                 BEFORE:           Commissioner Dooley, Chair

         18                        Commission Gene McCaskill

                                   Commission Wendy James

         19

                 REPORTED BY:      Cheryl A. Wiszowaty

         20                        South Carolina Court Reporter

 

         21      ___________________________________________________

 

         22                     ABC REPORTING SERVICE

                                257 Summerland Avenue

         23               Batesburg, South Carolina  29006

                                   1-803-532-5255

         24                    1-803-730-3015  (cell)

 

         25

 

 

 

 

 

� 

                                                              2

 

 

          1                          APPEARANCES

 

          2      Representing the Claimant/1st Appellant:

 

          3      SAMUEL BASS, ESQUIRE

                 Stewart Law Firm

          4      409 South Pine Street

                 Spartanburg, South Carolina  29302

          5

 

          6

                 Representing the Defendants/2nd Appellant:

          7

                 MARK A. ALLISON, ESQUIRE

          8      McAngus Goudelock & Courie, LLC

                 201 W. McBee Avenue, 2nd Floor

          9      Greenville, South Carolina  29601

 

         10

 

         11

 

         12

 

         13

 

         14

 

         15

 

         16

 

         17

 

         18

 

         19

 

         20

 

         21

 

         22

 

         23

 

         24

 

         25

 

 

 

 

 

� 

                                                              3

 

 

          1                   COMMISSIONER DOOLEY:  All right.  Our

 

          2      first appellant is Mr. Bass.  You have the floor.

 

          3      Mr. Bass you have the floor.  Can you hear me?

 

          4                   MR. BASS:  I'm sorry.  I can hear

 

          5      you, yes.

 

          6                   COMMISSIONER DOOLEY:  All right.  You

 

          7      may proceed.

 

          8                   ORAL ARGUMENT

 

          9                   MR. BASS:  Thank you.  As I was

 

         10      saying but not heard, I believe this case presents

 

         11      a fundamental question about the integrity of the

 

         12      South Carolina Workers' Compensation system.

 

         13                   The legislature crafted 42-15-95 to

 

         14      prevent ex parte manipulation of medical and

 

         15      venues and in this case the defendants violated

 

         16      the statute, obtained a tainted opinion, and now

 

         17      seek to use that opinion through the back door of

 

         18      a deposition.

 

         19                   There are two critical errors that

 

         20      we're seeking this panel to address regarding the

 

         21      single commissioner's orders; one of them being

 

         22      that the single commissioner improperly admitted

 

         23      Dr. Hoenig's deposition testimony, despite it

 

         24      containing the exact opinion obtained through

 

         25      statutory violation of 14 -- I'm sorry, 42-15-95.
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          1                   The second error being that even if

 

          2      the deposition of Dr. Hoenig were deemed

 

          3      admissable, that the substantial evidence and the

 

          4      record establishes that the knee replacement that

 

          5      the claimant is seeking here is causally related

 

          6      to his March 1, 2016, work injury.

 

          7                   I will address first that the plain

 

          8      language of 42-15-95, which states that any

 

          9      discussions, communications, medical reports or

 

         10      opinions, which is what we are focusing on here,

 

         11      obtained in violation of the section must be

 

         12      excluded.

 

         13                   The key points within that statute

 

         14      are, one must -- that's mandatory, it's not

 

         15      discretionary when it comes to opinions of pain,

 

         16      and two, opinions of pain, it's not -- we're

 

         17      focusing here on the opinion itself, which is

 

         18      tainted, and it's not just the document that we're

 

         19      talking about.  In this case it was an excluded

 

         20      questionnaire, which the commissioner -- the

 

         21      commissioner rightly excluded, and this all goes

 

         22      back to the legislative purpose of 42-15-95, which

 

         23      is clear.

 

         24                   Before 2007 there was a rampant

 

         25      ex parte communication with treating physicians.
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          1      Okay?  Bi-Lo v. Brown Supreme Court said that they

 

          2      clearly prohibited ex parte communications.  It

 

          3      limited to records only.

 

          4                   Then a 2007 amendment came to

 

          5      42-15-95 and the legislature crafted a very

 

          6      balanced solution of the problem, which is that

 

          7      employers can communicate directly with medical

 

          8      providers but it must provide notice and

 

          9      opportunity to participate in those communications

 

         10      and that the violation of that statute renders the

 

         11      violation and the opinion of pain to a mandatory

 

         12      exclusion.

 

         13                   Here what we have is the single

 

         14      commissioner's error of law that kind of creates

 

         15      an absurd result where the defendants can violate

 

         16      the statute; they can get an opinion, a tainted

 

         17      opinion, by an improper questionnaire and then

 

         18      introduce the same opinion through a later

 

         19      deposition.

 

         20                   It puts the claimants in a hostile

 

         21      position.  Either they don't depose the doctor and

 

         22      they are stuck with a tainted opinion or they do

 

         23      depose the doctor and they're still stuck with a

 

         24      tainted opinion.

 

         25                   As I've briefed in my arguments,
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          1      there is an analogous principle here.  It's the

 

          2      Fruit of the Poisonous Tree in criminal law where

 

          3      we have illegally obtained evidence.  It remains

 

          4      tainted.  You cannot cure the illegally obtained

 

          5      evidence, a constitutional violation, by some

 

          6      later obtaining of the evidence through other

 

          7      means, and here, you know, the enforcement

 

          8      requires a meaningful consequence in this case;

 

          9      excluding Dr. Hoenig's deposition.

 

         10                   If Dr. Hoenig's deposition is

 

         11      excluded, then the only remaining arguments as to

 

         12      causation are unrebutted medical evidence of

 

         13      Dr. O'Leary and Dr. Gerscovich, but even with the

 

         14      deposition, the substantial medical evidence

 

         15      supports causation where the claimant is seeking

 

         16      this total knee replacement.  Substantial medical

 

         17      evidence supports causation.

 

         18                   In this case, we have a March 1,

 

         19      2016, injury.  Claimants -- the defendants are

 

         20      arguing a MMI date of September of 2016.  What we

 

         21      have after that is no finding of permanency and

 

         22      instead, seven years of continuous treatment by

 

         23      Dr. Hoenig, encompassing 39 objections --

 

         24      injections.

 

         25                   All of these injections were
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          1      authorized and paid for by the carrier.  There

 

          2      were no treatment gaps and there was a documented

 

          3      aggressive deterioration of the claimant's knee.

 

          4                   Dr. Hoenig's own deposition testimony

 

          5      provides numerous contradictions.  One, he says,

 

          6      Well, we have this MMI date of September of 2016,

 

          7      but then we have, He treated continuously for

 

          8      seven years after that, and importantly, he

 

          9      treated beyond what his initial future medical

 

         10      projections -- or future medical treatment called

 

         11      for.  He called for steroid injections.

 

         12                   He goes beyond that and does

 

         13      viscosupplementation injections, and those were,

 

         14      again, authorized and approved by the carrier.  He

 

         15      never documented this theory of a natural

 

         16      progression in his medical records and he only

 

         17      offered an opinion regarding a natural progression

 

         18      when it was suggested in the excluded

 

         19      questionnaire.

 

         20                   He also gives his opinion of an

 

         21      arbitrary two-to-three-year cutoff, but Dr. Hoenig

 

         22      himself can't -- hasn't stated, Well, is it two

 

         23      years at MMI; Is it three years at MMI; What is

 

         24      the cutoff for what his treatment should be?

 

         25                   Beyond that, he -- I expect that, you
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          1      know, the arguments, at least what the

 

          2      commissioner relied on and what the defendants

 

          3      will rely on, is that, well, the claimant possibly

 

          4      noticed the deposition, so we are stuck with it.

 

          5                   Rule 32(c) of the Rules of Civil

 

          6      Procedure clearly state that noticing a deposition

 

          7      doesn't make the deponent their witness.  The

 

          8      defendants introduced the deposition at the

 

          9      hearing.  He became their witness.  We objected to

 

         10      it.

 

         11                   The claimant -- we have no choice but

 

         12      to investigate a violation of whether or not

 

         13      42-15-95 was violated, and we can't waive

 

         14      statutory protections of that statute simply by

 

         15      investigating the wrongdoing.

 

         16                   Now, it's also argued that, you know,

 

         17      the intent is not to -- is only to exclude

 

         18      defendant initiating communications.  This

 

         19      deposition was not a defendant-initiated

 

         20      communication.

 

         21                   Well, the statute doesn't distinguish

 

         22      between who initiates subsequent proceedings,

 

         23      especially those trying to establish whether a

 

         24      violation occurred.  It just says, Opinions

 

         25      Obtained in Violation, period.
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          1                   The opinion was obtained through a

 

          2      violation.  The deposition really repeated the

 

          3      tainted opinion and the defendants' interpretation

 

          4      and the -- and the -- quite frankly, the single

 

          5      commissioner's interpretation would reward the

 

          6      defendants' violation of 42-15-95.

 

          7                   It's -- if the Commission were to

 

          8      uphold the single commissioner's order here, it

 

          9      would effectively gut the statutory protections of

 

         10      42-15-95.  We would turn to a pre-Brown area of

 

         11      ex parte communication with doctors and it would

 

         12      put workers in an impossible choice of are we

 

         13      going to look for the -- look for, you know, a

 

         14      violation, can we actually depose a doctor, not

 

         15      depose a doctor, and it's going to encourage

 

         16      future violations.

 

         17                   And it's -- the remedy is simple.

 

         18      All the employer has to do is follow the statute,

 

         19      and if they don't, the opinion gets excluded.

 

         20                   The legislature mandated that, you

 

         21      know, these opinions through these statutory

 

         22      violations, they must be excluded.  There is no

 

         23      exception for depositions, no cure through

 

         24      subsequent proceedings, and there should be no

 

         25      discretion to admit the tainted evidence.
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          1                   And if you -- even if you do consider

 

          2      Dr. Hoenig's opinion, the weight of the evidence,

 

          3      including the seven years of continuous authorized

 

          4      treatment, the two independent evaluations of

 

          5      Dr. O'Leary and Dr. Gerscovich, establish that his

 

          6      need for a knee replacement is causally related to

 

          7      his 2016 injury.

 

          8                   Note that I do -- I can take any

 

          9      questions from the panel or wait for Mark to

 

         10      respond to give my reply.

 

         11                   COMMISSIONER DOOLEY:  Any questions

 

         12      at this point?

 

         13                   (No questions.)

 

         14                   All right.  Mr. Allison.

 

         15                   ORAL ARGUMENT REPLY

 

         16                   MR. ALLISON:  Thank you, your Honor,

 

         17      and may it please the Commission.  So I think that

 

         18      counsel has fairly stated the issues here.  There

 

         19      is an additional issue that we cross-appealed and

 

         20      I'll save that for last, because I think that is

 

         21      probably the smallest of these issues.

 

         22                   So let's start with the admission of

 

         23      Dr. Hoenig's deposition testimony.  Defendants

 

         24      concede that there was a questionnaire that was

 

         25      obtained in violation of the statute and that that
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          1      questionnaire and the information contained in

 

          2      that questionnaire was excluded by the hearing

 

          3      commissioner.

 

          4                   However, Mr. Moore took the

 

          5      deposition of the doctor, so Mr. Moore noticed the

 

          6      deposition, and as a specific finding of fact by

 

          7      Commissioner Beck from the underlying order, the

 

          8      deposition was then noticed by claimant in an

 

          9      attempt to change Dr. Hoenig's opinion.  All

 

         10      right?

 

         11                   So this is a situation where it's not

 

         12      merely the information that was contained in a

 

         13      medical questionnaire response that was at issue.

 

         14      This was a deposition that was taken, and might I

 

         15      add in a significant amount of time for this

 

         16      deposition, and so what we end up with is a

 

         17      deposition that lasted nearly an hour and spanned

 

         18      42 pages of testimony.

 

         19                   The testimony that was elicited by

 

         20      Mr. Moore addressed issues across the board.  It

 

         21      addressed issues not merely contained in the,

 

         22      quote, tainted questionnaire, but other issues.

 

         23                   All of that evidence, every bit of

 

         24      it, was obtained by Mr. Moore.  It was obtained at

 

         25      Mr. Moore's request.  Each question that was asked

 

 

 

 

 

� 

                                                              12

 

 

          1      of the doctor was done so at the choice and

 

          2      choosing of Mr. Moore, not by defendants.

 

          3                   If defendants had noticed the

 

          4      deposition and sought to create a different

 

          5      mechanism or piece of evidence, that could

 

          6      arguably, submitted under the statute, that would

 

          7      be in error.  That would be -- that would not be

 

          8      admissable.  That would be a true, quote,

 

          9      obtaining or getting the information in through

 

         10      the back door, as opposing counsel claims.

 

         11                   That's not what happened.  There is

 

         12      no back-door effort by defendants to do anything

 

         13      other than appear for the deposition and

 

         14      participate in the deposition.

 

         15                   Let's assume that this deposition was

 

         16      noticed by Mr. Moore and we did not appear and

 

         17      Mr. Moore obtained evidence that was favorable to

 

         18      his position on causation.  To rule that a

 

         19      claimant can take -- of his own volition and his

 

         20      own choosing, can choose to obtain evidence and

 

         21      then somehow imply that defendants, by

 

         22      participating in the deposition, have tried to

 

         23      back door obtain an opinion is patently false.

 

         24                   That's not -- that's not at all what

 

         25      happened in this case.  We don't have a choice but
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          1      to defend and appear for the deposition and defend

 

          2      not only information that was contained in the

 

          3      questionnaire but also to defend the exchange of

 

          4      information that was not in the questionnaire.

 

          5                   The commissioner specifically ruled

 

          6      that for him to rule otherwise would be to

 

          7      conclude the defendants acted improperly in

 

          8      participating in the deposition, which would

 

          9      clearly be erroneous.

 

         10                   So, you know, the fact that

 

         11      Dr. Hoenig's deposition was unfavorable to

 

         12      Mr. Moore's position, that's neither illegal nor a

 

         13      reasonable justification for excluding the

 

         14      testimony.  If the testimony in that deposition

 

         15      had been favorable to Mr. Moore, this wouldn't be

 

         16      an issue because, guess what, Mr. Moore would have

 

         17      submitted that deposition into evidence.

 

         18                   You can't have it both ways.  You

 

         19      can't elect to choose a mechanism for obtaining

 

         20      evidence and then decide that it shouldn't come in

 

         21      because you don't like what it says.  That would

 

         22      be a violation of the fundamental integrity of the

 

         23      system.

 

         24                   That's not what happened here.  That

 

         25      was not any violation to the fundamental integrity
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          1      of the system because defendants did not choose

 

          2      this.

 

          3                   If Mr. Moore had not taken the

 

          4      deposition in an attempt to change Dr. Hoenig's

 

          5      opinion, then the only opinion would be the

 

          6      opinion that was excluded.  In other words, there

 

          7      would be no opinion and the commissioner would

 

          8      have been bound by the only other opinions in the

 

          9      case.

 

         10                   But, again, that's not what

 

         11      happened.  There was new evidence obtained, new

 

         12      and different evidence, and it was the basis for

 

         13      the commissioner's conclusion that this was not

 

         14      causally related.

 

         15                   There was an argument set forth that

 

         16      the -- about the intent behind 42-15-95 and what

 

         17      is intended to be excluded.  The intent of the

 

         18      statute is to exclude information that's initiated

 

         19      by defendants.  The statute is silent as to

 

         20      excluding matters that are initiated by the

 

         21      claimant.

 

         22                   That's not the intent of the

 

         23      statute.  It is to exclude information or evidence

 

         24      that was improperly obtained in violation of the

 

         25      statute.
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          1                   With regard to the issue of

 

          2      causation, not only is the commission entitled to

 

          3      weigh conflicting or inconsistent medical reports

 

          4      but it is the commission's role to do so, and

 

          5      there have been appeal cases that back the

 

          6      commission's weighing of evidence.

 

          7                   One particular case, Corbin versus

 

          8      Kohler Company, the Appellate Court in that case

 

          9      supported the full commission's conclusions about

 

         10      weighing the evidence and pointed out that the

 

         11      other providers in that case only saw the claimant

 

         12      on one occasion, the same as in this case.

 

         13                   In this case we have Dr. Hoenig, who

 

         14      treated the patient for seven years and then

 

         15      rendered an opinion about whether or not his need

 

         16      for a surgery was related to the injury or not,

 

         17      and the only other opinions in the case are

 

         18      one-time opinions from IME physicians that were

 

         19      obtained by claimant, that were paid for and

 

         20      obtained by claimant.

 

         21                   And so the hearing commissioner, as

 

         22      it is his role and job to do, had to judge these

 

         23      conflicting opinions, and in doing so he relied on

 

         24      the opinion of the person who knew this guy and

 

         25      had treated him on 25 occasions for seven years.
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          1                   Now, as for the actual opinion of

 

          2      Dr. Hoenig, is Dr. Hoenig's opinion reasonable?

 

          3      Just because you treat somebody for seven years,

 

          4      does that mean that your opinion always wins the

 

          5      day?  I would submit not.  It's not just about

 

          6      time.

 

          7                   But what is the -- what is

 

          8      Dr. Hoenig's opinion based on?  And he explains it

 

          9      in great detail in the deposition that was taken

 

         10      by Mr. Moore, and he says, The claimant's

 

         11      arthritis continued to progress, as it naturally

 

         12      does, and seven years after his work injury, the

 

         13      injections stopped working.  He started having

 

         14      more pain and now he needs a knee replacement.

 

         15      Seven years.

 

         16                   And he goes on to explain why that's

 

         17      important, and he says, If the claimant had needed

 

         18      the knee replacement within two years of his work

 

         19      injury, I would likely relate it to the work

 

         20      injury; however, because the need for the

 

         21      replacement did not occur until seven years after

 

         22      the injury and because he had arthritis to begin

 

         23      with, then the need for this replacement is a

 

         24      natural progression.

 

         25                   So he explains it.  And he even says,
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          1      Look, I'm not saying that there is not a

 

          2      circumstance where this wouldn't be related.  It

 

          3      would be related if it had been closer in time to

 

          4      the injury, but guess what, seven years later this

 

          5      need for surgery arises and in my opinion and in

 

          6      my dealing with him for those seven years, this

 

          7      need for surgery is not related to the work

 

          8      injury.

 

          9                   He goes on to note, and this is very

 

         10      important, He would have needed a knee replacement

 

         11      at this time whether or not he sustained the

 

         12      injury in 2016.

 

         13                   So even if there had not been a work

 

         14      injury, he would have still needed this

 

         15      replacement, which further supports his medical

 

         16      opinions on causation.

 

         17                   COMMISSIONER DOOLEY:  Thank you.

 

         18                   Any questions?

 

         19                   (No questions.)

 

         20                   All right.  You'll have three --

 

         21      we're going to give you three minutes of reply

 

         22      after

 

         23      Mr. Bass has his three minutes.

 

         24                   MR. ALLISON:  Thank you.  Thank you,

 

         25      Madam Commissioner.
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          1                   MR. BASS:  Thank, you,

 

          2      Madam Commissioner.  There is a lot of beeping.

 

          3      Am I good?

 

          4                   COMMISSIONER DOOLEY:  You are good.

 

          5                   ORAL ARGUMENT REPLY

 

          6                   MR. BASS:  Okay.  I'm going to

 

          7      briefly address something Mr. Allison pointed out

 

          8      to you, of that if this deposition didn't occur,

 

          9      then the opinion of Dr. Hoenig wouldn't be there,

 

         10      and I think that presupposes that the hearing

 

         11      commissioner would have excluded it and that would

 

         12      have been done; that would have been the end of it

 

         13      at the hearing, and we know that in practice that

 

         14      that just is not what would have happened.

 

         15                   We would have ended up having to go

 

         16      take the doctor's deposition.  You know,

 

         17      Mr. Allison would have -- would have postponed

 

         18      it.  You know, it just wouldn't have been excluded

 

         19      and then that would be the end of it.  That just

 

         20      doesn't happen in practice.

 

         21                   In order for the defendants to -- and

 

         22      even if it was, we wouldn't know it was going to

 

         23      be excluded until we got there, and we would have

 

         24      to at least establish that a -- that a violation

 

         25      occurred prior to that, and that wasn't
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          1      established until we took the doctor's

 

          2      deposition.

 

          3                   I will say that regarding the

 

          4      defendants' cross-appeal that Mr. Moore should be

 

          5      ruled at MMI, here what we have is, based on

 

          6      Mr. Allison's last arguments, the defendants are

 

          7      now attempting to kind of have it -- have it both

 

          8      ways.

 

          9                   They want you to uphold the hearing

 

         10      commissioner's ruling as it pertains to listening

 

         11      to Dr. Hoenig on causation for the knee

 

         12      replacement but at the same time the hearing

 

         13      commissioner heard all the evidence, including the

 

         14      seven years of treatment, including the fact that

 

         15      that treatment exceeded what Dr. Hoenig had

 

         16      initially said the defendant needed at his initial

 

         17      MMI date back in September of 2016, and the

 

         18      commission took all of that information and made a

 

         19      determination that Mr. Moore was not at maximum

 

         20      medical improvement.

 

         21                   There is two separate determinations

 

         22      that the commissioner made.  One he made said

 

         23      that -- he said that the total knee was not

 

         24      related to the 2016 accident, but he also, in a

 

         25      separate -- in a separate determination, looking
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          1      at the same medical evidence, looking at the same

 

          2      opinions, said, you know what, based on his seven

 

          3      years of treatment with Dr. Hoenig, Dr. Hoenig

 

          4      exceeded his mandate of what is maximum medical

 

          5      improvement and what is needed to keep him at a

 

          6      plateau, and therefore he's not at maximum medical

 

          7      improvement and needs to continue with treatment.

 

          8                   It's that -- that is my response to

 

          9      defendants' cross-appeal.

 

         10                   COMMISSIONER DOOLEY:  Very good.  Any

 

         11      questions?

 

         12                   (No questions)

 

         13                   All right.  Mr. Allison, your reply.

 

         14                   MR. ALLISON:  Thank you, your Honor.

 

         15                   ORAL ARGUMENT REPLY

 

         16                   First I want to speak to a couple of

 

         17      points raised in Mr. Moore's reply brief that was

 

         18      filed on August 18th, that in the brief he states

 

         19      that Dr. Hoenig's deposition was necessary to

 

         20      establish that a violation of the statute

 

         21      occurred.  That's not true.

 

         22                   The violation of the statute occurred

 

         23      not withstanding any additional evidence.  If

 

         24      there was no other deposition taken and nothing

 

         25      else done, there would be nothing further or in
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          1      addition to that that would be needed to establish

 

          2      that a violation of the statute occurred.

 

          3                   The second point is, Mr. Moore raises

 

          4      that this finding puts the claimant in an

 

          5      unwinable position; do nothing and be stuck with

 

          6      Dr. Hoenig's opinion or establish a violation

 

          7      occurred and be stuck with the subsequent

 

          8      opinion.

 

          9                   Well, that's -- again, that's not how

 

         10      it works.  Do nothing and be stuck with

 

         11      Dr. Hoenig's opinion is not the only outcome.  Do

 

         12      nothing, move to exclude the opinion and have it

 

         13      excluded is an option.

 

         14                   And not only was it an option; it is

 

         15      precisely what the commissioner did here.  He

 

         16      excluded the opinion because it violated the

 

         17      statute, but then he also had to consider the

 

         18      additional and new evidence that was generated by

 

         19      Mr. Moore, so Mr. Moore did not have to do nothing

 

         20      and be stuck with the opinion.

 

         21                   Now, with regard to the issue of

 

         22      maximum medical improvement, it's our position

 

         23      that that finding is inconsistent with the

 

         24      commissioner's determination that the need for

 

         25      knee replacement is not related, and the reason
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          1      that that is inconsistent is this:

 

          2                   Dr. Hoenig placed Mr. Moore at

 

          3      maximum medical improvement in September 2016 and

 

          4      he continued to provide treatment and injections

 

          5      that we would consider Dodge medicals.

 

          6                   Now, in providing that treatment,

 

          7      it -- he has -- it has ultimately been determined

 

          8      that Mr. Moore would benefit from surgery, and

 

          9      that is the only treatment at this time that has

 

         10      been identified by anyone moving forward, and so

 

         11      to find that he's entitled to additional treatment

 

         12      and has somehow now not reached maximum medical

 

         13      improvement, even though Dr. Hoenig opined that he

 

         14      had back in September of 2016, implies that there

 

         15      is more treatment that he needs to obtain maximum

 

         16      medical improvement and the only treatment in the

 

         17      record is a surgery that has already been ruled

 

         18      out by a commissioner.

 

         19                   So it is a situation for which the

 

         20      evidence reflects that he has, in fact, obtained

 

         21      maximum medical improvement where, number one,

 

         22      Dr. Hoenig opined to such, number two, the hearing

 

         23      commissioner specifically found and gave reason

 

         24      for affording weight to the opinions of

 

         25      Dr. Hoenig, and number three, to find that he's
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          1      not at maximum medical improvement leaves the

 

          2      carrier in a position in which they would have to

 

          3      provide treatment that has not been recommended by

 

          4      any physician.

 

          5                   COMMISSIONER DOOLEY:  All right.

 

          6      Very good.

 

          7                   All right.  Any questions?

 

          8                   (No questions.)

 

          9                   Okay.  Very good.  That concludes

 

         10      this hearing.

 

         11                   (The hearing concluded at 4:13 p.m.)
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