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under claim of title and that there has been such continued occupation and possession of
the premises for over ten (10) years.

Queen Smashum answered on behalf of herself and the heirs of Thomas Smashum in May
2000, and counterclaimed to quiet title to the property in the name of the Heirs. The Heirs
claimed Queen Smashum, Henrietta Jones, Sarah Shepard, and Lucy Smith each owned an
undivided one-eighth interest in the property.

In June 2001, Fender made a motion for summafy judgment. The circuit court conducted
a hearing on Fender’s motion the following month. In its order issued in August 2000, the
court granted summary judgment to Fender. This appeal follows.

STANDARD OF REVIEW

— . ———r i T

Summary judgment is appropriate when there is no/genuine issue'ds to any material fact

and the moving party is entitled to judgment as a matter of law. Fleming v. Rose, 350 S.C.

488, 493, 567 S.E.2d 857, 860 (2002). (When détermining whether any triable issue of fakt
(exidts, theévidente and 11 inferences; mﬂeﬁﬁ ff&rﬁﬁt,-@

(V_i@irrﬂﬁrgﬁt most@avorable ‘m. Faile v. S.C. Dep’t of Juvenile %{‘

Justice, 350 S.C. 315, 324, 560 S.E.2d 536, 540 (2002). @f_@e jssues @gﬁﬁt, those,]'§sue§ G ; Mj,f
rqust be, Md t@. Young v. S.C. Dep't of Corrections, 333 S.C. 714,718, 511 eler
S.E.2d 413, 415 (Ct. App. 1999).(Even where no dispute as'to evidentiary facts exists, but)

{only 5 The conclusions6r inferen emo@n, {mmary judgmeﬁﬁﬂl% Vs

1ot be grant d\ Hall v. Fedor, 349 S.C. 169, 173-74; 561 S.E.2d 654, 656 (Ct,/ﬂ)_g_.\ 2002).
@%&mﬂary judgmer tmed}f’meﬁlﬁRﬂy invokedffﬁ“j
@sure [0 perso i@ly@i@ed of a trial of disputed factual issues. Lanham VD

Blue Cross & Blue Shield of S.C., 349 S.C. 356, 363, 563 S.E.2d 331, 334 (2002).

LAW/ANALYSIS

The Heirs argue the circuit court erred in finding Fender acquired title to the subject
property through adverse possession. We agree.

As an initial matter, the Heirs assert the circuit court erred in failing to find that they are
co-tenants in the subject property with Fender. The Heirs cite 86 C.J.S. Tenancy In
Common § 8 (1997) for the proposition that upon the intestate death of J ohn Smashum
and his wife, his two surviving children, Arthur Smashum and Thomas Smashum owned
the property as tenants in common. They further argue that any grantees of Arthur
necessarily owned a proportional interest in the property as tenants in common with them
as heirs of Thomas Smashum. While acknowledging that Arthur and Thomas were

5 6 >
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AMENDED ANSWER AND COUNTERCLAIM OF CAROLYN TOLBERT-SMITH

42.  Upon information and belief, in light of these equitable factors and accounting,

THIRD COUNTERCLAIM
{ (Attorney’s Fees and Costs)
\ bj 43.  The allegations of the preceding Paragraphs are realleged as if fully set forth
§ verbatim herein. \ e
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‘ 44.  Pursuant to S.C. Code § 15-61-100, Defendant requests that the Co&r‘t\award
: o O\
Defendant reasonable attorney’s fees and costs for this action. ( /\\ ‘
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