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kind of doubt that would cause a reasonable person to
hesitate to act. The State has the burden of proving thé
defendant guilty beyond a reasonable doubt. Some of you may
have served as. jurors in civil cases, where you were told
that it is only necessary to prove that a fact is more
likely true that not rue, such as by the greater weight or
preponderance of the evidence. In criminal cases however,
the State’s proof must be more powerful that that. It must
be beyond a reasonable doubt. Proof beyond a reasonable
doubt 1is proof that leaves you firmly convinced of the
defendant’s guilt. There are very few things in this world
that'we know with absoclute certainty, and in ériminal cases
the law does not require proof that overcomes every possible
doubt. If, based on vyour consideration of the evidence, you
are firmly convinced that the defendant is guilty of the
crime charged, you must find the defendant guilty. If on the
other hand , you think there is a real possibility that the
defendant is not guilty, then you must give the defendant
the benefit of the doubt and find him not guilty. Ladies and
gentlemen an issue in this case is the identification of the
defendant as the person who committed the crime charged. The
State has the burden of proving identity beyond a reasonable
doubt. You must be satisfied beyond a reasonable doubt of
the accuracy of the identification of the defendant before

you may convict the defendant. Identification testimony is
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an expression of belief or impression by a witness. You must
determine the accuracy of the identification of the
defendant. You must consider the believability of each
identification witness in the same way as any other witness.
You may consider whether the witness had an adequate
opportunity to observe the offender at the time of the
offense. This will be affected by things like how long or
short a time was available, how far or close the witness
was, the lighting conditions, and whether the witness had
the chance to see or know the person in the past. Once
again, I instruct you that the burden of proof on the State
extends to every element of the crime charged, and this
specifically includes the burden of proving beyond a
reasonable doubt the identity of the defendant as the person
who committed the crime. If, afer examining the testimony,
you have a reasonable doubt as to the accuracy of the
identification, you must find the defendant not guilty.
Ladies and gentlemen the defendant is charged with murder.
The State must prove beyond a reasonable doubt that the
defendant killed another person with malice aforethought.
Malice is hatred, 1l1l-will, or hostility towards anofher
person. It is the intentional doing of a wrongful act
without just cause or excuse and with an intent to inflict
an injury or under circumstances that the law will infer an

evil intent. Malice aforethought does not require that
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malice exists for any particular time before that act is
committed, but malice must exist in the mind bf thé
defendant just before and at the time of the act is
committed. Therefore, there must be a combination of the
previous evil intent and the act. Malice aforethought may
be express or inferred. These terms, T“express” and
“inferred” do not mean different kinds of malice but merely
the manner in which malice may be shown to exist. That is
either by direct evidence or by inference from the facts and
the circumstances which are proved. Express malice is shown
when a person speaks words which express hatred or 111 will
for another or when the person prepared beforehand to do the
act which was later accomplished; for example, lying in wait
for a person or any other acts or preparation going to show
that the deed was within the defendant’s ﬁind would be
express malice. Malice may be inferred from conduct showing
a total disregard for human life. Inferred malice may be
shown to arise when the deed is done with a deadly weapon.
A deadly weapon 1s any article, instrument, or substance
which is likely to cause death or great bodily harm. Whether
an instrument has been used as a deadly weapon depends upon
the facts and circumstances of each case. A pistol or a
revolver are examples of instruments which may be deadly
weapons. A gun may be a deadly weapon even if it is not

operating. Ladies and gentlemen the defendant is also
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charged with possession of a weapon during the commission
of a violent crime. The state must prove beyond a reasonable
doubt that the defendant was in possession of a firearm or
visibly displayed what appeared to be a firearm during the
commission of a violent crime. A firearm means any weapon
which will, is designed to, or may be readily converted to
expel a projectile. This would include a pistol or revolver.
In order to find the defendant guilty of possession a weapon
during the commission of a violent crime, you must first
find the defendant guilty of either committing a violent
crime or attempting to commit a violent crime. Murder is a
violent crime. Ladies and gentlemen there are two possible
verdicts which you may find in this case on the charge of
indictment No. 2011-GS-45-095 count one: Murder. Not guilty
or guilty and likewise, there are two possible verdicts
which you may find in this case on the charge of indictment
count 2: Possession of a firearm during commission of a
violent crime. Not guilty or guilty. Ladies and gentlemen
there is no significance whatsoever in the order in which
I state these possible verdicts; it is simply that one must
be state first. Ladies and gentlemen, your verdict must be
a unanimous. All twelve of you must agree on the verdict.
Your decision must not be based on sympathy, passion,
prejudice, emotion or any other consideration not in

evidence in this case. Madam forelady, when the jury agrees
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on the verdict, you will write your verdict on this verdict
form as I stated what the verdicts are. You will sign your
name and date it and then you will knock on the jury room
door to inform the bailiff that you have reached a verdict.
At that time, you will be received back her in the
courtroom for publication of your verdict. I ask that you
in just a moment return to your jury room but please do not
begin deliberations until you are told to do so by the clerk
or the bailiff to do so. There’s some matter that we still
need to take‘here in court. Now ladies and gentlemen I hope
you don’t mind but I have taken the liberty due to the time
of ordering you lunch. Ladies and gentlemen thank you very
much and we will instruct you as to when you begin you
deliberations.

(Jury excused for deliberation)

The Court: Are there any objections from the State or

the defendant concerning the charge given.

Ms. Barr: Not from the State.

Mr. Ballinger: No sir Your Honor.

The Court: Thank you, you all would gather the evidence
and I am going to send a copy of the charge that I just read
to them, along with the verdict form. Court will be at ease
pending the call of the court.

(Jury in)

The Court: Alright madam forelady I understand the
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1 jury has reached a verdict.
2 Forelady: Yes we have.
3 The Court: Is it unanimous?
4 Forelady: Yes it 1is.
5 The Court: Please pass it to Mr. Frasier. Madam clerk
6 please publish the verdict. The defendant will please stand.
7 Clerk: As to indictment No. 2011-GS-45-095 the State
8 of South Carolina vs Marc Anthony Palmer, as to the charge
9 of murder we the jury unanimously find the defendant guilty.
10 As to the charge of possession of a weapon during the
11 commission of a violent crime we the jury unanimously find
12 the defendant guilty. Dated this 14* day of March 2013 by
13 foreperson Mrs. Phoebe Hilton. Ladies and gentlemen of the
14 jury is this your verdict?
15 Jury: Yes.
16 The Court: Please raise your right hand if it’s your
17 verdict. Thank you. Is the defense request polling of the
18 Jury?
19 Mr. Ballinger: Yes sir.
20 The Court: Please poll the jury.
21 Clerk: Juror number 173, Charles A. Taylor. Is this
29 your verdict?
23 Taylor: Yes ma’am.
24 The Court: Is it still your verdict?
95 Taylor: Yes.
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Clerk: Juror number 192, Abraham Williams.

verdict?

Williams: Yes it is.
Clerk: Is this still your verdict?

Williams: Yes.

Clerk: Juror number 179, Davenick Tisdale.

verdict?

Tisdale: Yeah.
Clerk: Is this still your verdict?
Tisdale: Yes.

Clerk: Juror number 87, Christie Hughes.

verdict?

Hughes: Yes ma’am.
Clerk: Is this still your verdict?

Hughes: Yes ma’am.

Clerk: Juror number 112, Rachel McFadden.

verdict ma’am?

McFadden: Yes ma’am.
Clerk: Is this still your verdict?

McFadden: Yes ma’am.

Clerk: Juror number 39, Mrs. Ever Cooper.

verdict?

Cooper: Yes ma'’am.
Clerk: Is this still your verdict?

Cooper: Yes ma’am.

Is this your

Is this your

Is this your

Is this your

Is this your
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Clerk: Juror number 6, Rodney Baxley. Is this your

verdict sir?

Baxley: Yes.
Clerk: Is this still your verdict?
Baxley: Yes.

Clerk: Juror number 94, Shemeka Kennedy. Is this your

verdict?

your

your

Kennedy: Yes ma’am.

Clerk: Is this still your verdict?

Kennedy: Yes ma’am.

Clerk: Juror number 82, Mrs. Phoebe Hilton. Is this
verdict?

Hilton: Yes.

Clerk: Is this still your verdict?

Hilton: Yes.

Clerk: Juror number 160, Lincoln Singletary. Is this
verdict?

Singletary: Yes.

Clerk: Is this still your verdict?

Singletary: Yes.

Clerk: Juror number 65, Louis Gamble. Is this your

verdict?

Gamble: Yes.
Clerk: Is this still your verdict?

Gamble: Yes ma’am.
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Clerk: Juror number 84, Anthony Hucks. Is this your
verdict sir?

Hucks: Yes ma’am.

Clerk: Is this still your verdict?

Hucks: Yes ma’am.

The Court: Alright the Jjury has been polled, the
verdict stands. Ladies and gentlemen of the jury let me take
this opportunity to thank you for your work this week. I do
understand it’s taking time out of your day and it’s an
inconvenience for you. There’s a lot of important things
going in Williamsburg county, but I can assure you this,
there was nothing more important going on in this county
than what you were doing in here. In making sure that fellow
citizens got a fair trial and that the victims of this town
are protected as well. Ladies and gentlemen as I told you,
you were not to speak to anyone about the case. That’s now
over with, you can speak to anyone you want to for as long
as you want to or as little as you want to. So ladies and
gentlemen if somebody persist in talking to you about the
case and you don’t want to talk to them just let one of the
bailiffs know and they’ll let me know and I’1ll make sure
that stops. Ladies and gentlemen let me remind you this
counts as your trial so you don’t have to serve as a juror
for the next three years and if you can’t serve for the next

year. Ladies and gentlemen what you had to do is never easy
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it really isn’t. You had to hold and judge a fellow citizen
and i1it’s not easy but you had the courage to do it. You know
a lot of people try to get out of jury duty, but it is as
I said a civic and a patriotic obligation to which
Williamsburg County and the State of South Carolina owes a
lot to you. You know in this country we’re always trying to
figure out what makes BAmerica great and people have
different ideas. In my opinion it’s people like you all who
left their homes, left their jobs and whatever they were
doing and came in here and resolved this situation. I just
want to thank you very much now I'm going to give the
defense attorney an opportunity to talk to his client some
and then I'm going to sentence at 3 o’clock. I’1ll be
sentencing at that point and time. You’ve been here all the
way if you’d like to after I release you come back and sit
in the audience and see the sentencing you may do so you’re
welcome to do that.

(Jury excused for the week)

Mr. Ballinger: Judge we move for a new trial for the
reasons set forth at the directed verdict stage. Judge there
was a motion for mistrial based on the polygraph reference.
Judge our position would be the jury could infer that if
that particular witness took a polygraph passed it and was
no longer a suspect. That Mr. Palmer did not take the

polygraph because he could not pass one and we would proffer
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that that’s improper burden shifting Your Honor. Judge we
would renew the motions that were also made in limine. As
to the dismissal of the case on the speedy trial motion and
renew the motion made in limine to suppress Mr. Palmer’s
statement. The only other issue before the court at that
time was a redaction which the court granted so that’s not
an issue, but in essences I would move for a new trial for
the reasons all ready on the record and the additional
reason for the polygraph.

The Court: Thank you, Ms. Barr.

Ms. Barr: Judge we of course Jjust reiterate the
previous arguments made to the court obviously this case
boiled down to issue of credibility. The witnesses were
thoroughly cross examined by the defense regarding what they
saw, what there memory, and any prior statements that were
made in connection with the case and it was up to the jury
who they believed and how much of what was testified to was
believable. Again we believe that there was substantial
evidence in record for which this jury could conclude that
the defendant was guilty on both counts. The reference made
to a polygraph was not in reference to anything with the
defendant. It was in reference to a witness.

The Court: Actually of that had be redacted out
earlier. ‘

Ms. Barr: That’s absolutely correct Your Honor and we
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would just simply renew the previous arguments that we made
and ask that the post trial motions be denied.

The Court: I find that it certainly appeared that he
received a fair trial. I am going to deny your motion for
a new trial and I don’t believe that, by the witness
concerning the polygraph and quite frankly I think that was
one of your weaknesses that was called at that time. I am
going to deny I will sentence the defendant you all can take
him back. Have him properly ready I will sentence at 3
o’ clock.

The Court: Alright Ms. Barr.

Ms. Barr: Thank you Judge I please the court. Your
Honor I wanted to thank the court, thank the members of the
jury for their service. Judge this is as you’ve heard it’s
been a difficult case. We are glad that we were able to
bring this matter to a conclusion the right way, the legal
way, the peaceful way. I'm hoping that this will bring some
peace and some rest to Therris’s mother Evelyn Keels. She
is standing next to me on my left. Judge she has a plaque
of a picture of her son and she would like to address the
court prior to sentencing.

The Court: Yes ma’am.

Mrs. Keels: To the Judge, all of the officer, to Ms,.
Kimberly Barr which done a wonderful job. Mrs. Linda Woods

you done a wonderful Jjob. All of the SLED Officers,
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everyone, this is my son Therris Keels. Who is really -
Judge when Therris got killed a part of me went with him,
a part of me went with him. It just I’ve never been the same
person since he was killed. I'm going back and forth to a
doctor constantly and I hope everyone in this building will
keep me in their prayer. Like I said I want to thank each
and everyone for everything that you all have done for me
on this case. Without this it wouldn’t have been what it is.
Thank you Ms. Kimberly Barr for a wonderful, thank you Mrs.
Linda Woods for a wonderful job. Thank you my family for
sticking by me through all of this and to Mrs. Mackavine and
all of the police officers and to the jury thank you all for
being justice because I needed justice with all of this that
I'm going through thank you all.

Ms. Barr: Judge 1f I may also echo the sentiments of
Mrs. Keels as 1t relates to the Williamsburg County
Sheriff’s Office. This was a case where the facts mandated
just good ol’ fashion police work. How they were trained in
the academy and I was very impressed in terms of the follow
up and all of the work that they did, and I also want to
extend much gratitude to the Sheriff’s Department for their
hard work. I believe there may have been one other member
of the family who wished to address the court.

The Court: Come forward please.

Ms. Barr: State your full name and spell your first
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name.

Ms. Sheka: S-H-E-K-A

The Court: Yes ma’am.

Ms. Sheka: Thank you so much for today, for just being
served. My little brother died at a young age, his life was
taken away from him at a young age and I just need justice
to be, I'm glad it was served today. I appreciate all your
hard work, everything everybody has done I appreciate it,
thank you.

Ms. Barr: Judge that’s all we offer.

The Court: Mr. Ballinger I’'m sure your client would
like to come forward.

Mr. Ballinger: Thank you Your Honor. Judge obviously
this is a little different because you’ve heard a lot about
Mr. Palmer throughout the trial Your Honor. He was born in
New York City, came to Lane in South Carolina in 2002. Judge
as he stands before you today he’s 29 years old. Your Honor
is probably aware from the testimony that he has the benefit
of some college education he was going to Williamsburg Tech
when this occurred and studying to be a mechanic Your Honor.
His family has been with him throughout the entire trial
supporting him. Your Honor I think the most important thing
that I can bring to the Court’s attention is his lack of
record. He’s got one prior conviction for a drug conviction

Judge. He’s not shown a violent history. He’s not shown a
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violent propensities you know until this incident Your
Honor. Based upon that I would submit that hopefully Judge
he could be rehabilitated in the Department of Corrections.
He obviously has to do 35 years, it’s 30 to life as he is
aware an additional five for the possession of a weapon. As
Your Honor knows a 35 sentence or anything short of life
would be day for day. It’s not a 85 type sentence certainly
not a 65% type thing anytime that the court gives him short
of life is going to be absolutely day for day and Judge
based on the lack of record and that any sentence will be
day for day we just ask the court to show whatever the mercy
the court can in hopes of rehabilitating.

The Court: Would your client like to say anything or
anybody in his family would like to say anything to the
Court. Come forward sir please. State your name please sir.

Mr. James Palmer: My name is James Palmer. I would like
to say I’'m hurt because my feelings my son 1s innocent but
the jury came to a decision but in God’s eye he’s innocent
and only he knows and my son know, I know it and my wife
know it. We didn’t raise a child like that but you all had
to do a job. And I say to the mother of the victim I’'m sorry
what happened but my son did not kill your son but justice
will prevail, but I'm afraid the killer’s still out there.
So I say to Mr. Ballinger you did a beautiful job and God

bless for that.
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The Court: Yes ma’am. Please come forward. Yes ma’am

please state your name for the record.
: Mr. Palmer: Your Honor my name is Mary Ann Palmer I am
the mother of Marc Anthony Palmer. Marc is my son, at ten
years old Marc was a newspaper carrier and from then he went
he was going to school and during his school he got a job
with Goodwill. Marc is a lifetime membership with Goodwill
and from then on he was in the boy scouts. Marc has not is
not a violent person and Marc is a Christian person and so
because he was raised up in a Christian home. Marc know who
Jesus 1s, he might of left Jesus for a while but Marc has
found Jesus since he has been incarcerated and he know who
God is and I’'m saying I'm telling you and I’'m telling Marc,
God’s will, will be done and Marc did not kill anyone.
That’s all I have to say.

The Court: Thank you.

Mr. Palmer: First off I’'d like to say I'm sorry for
your loss, I'm sorry for you all loss I really am. I didn’t
do this. I don’t know what else to say I'm sorry for their
loss you know but I really didn’t have anything to do with
this.

The Court: Anything further from the defense. Just so
I'm sure what his record is. He had just the conviction,
marijuana convection Georgia was it.

Mr. Ballinger: Nothing further Your Honor thank you.
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(Sentencing by Judge Young)

The Court: The defendant and his attorney will stand.
You know I listened to the testimony in this case, and it
certainly appeared in my opinion based upon the evidence,
the jury had a very strong bases for their determination.
In every opportunity Mr. Palmer tried to cover his tracks.
He tried to do everything, I think he’s deceitful, he
admitted on the stand the truth isn’t in him. This was an
extremely cold Dblooded murder. If it had just been a
shooting on the street it would have been horrible, but he
intended for him to die. What told me he intended upon him
to die is when he went up and put the last bullet in his
head. He wasn’t going to take a chance that he, that Therris
wasn’t going to come out of this alive. He made that
decision, again he’s going to get the benefit that he didn’'t
give Therris. He’s going to the benefit of having a Jjury
trial. Had twelve people from the community to listen to him
and his, what were patent lies, I don’t think that anybody
in the room believes what he had to say. Mr. Ballinger I
will say this, I think you did as much as you could possibly
do as a defense attorney in representing him. I really do
I think you did all that you could, but he I could see he
was trying to control this thing. Every time something, he
told us that he had obsessed about this and he was trying

to do everything that he could to cover it up, to get away
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with it and again he admitted on the stand. I’'m sure that
.45 caliber pistol that was in his hand before probably in
the Black River Swamp some place, it ain’t no question in
my mind that he disposed of it. Again I do think he tried
to out think everybody. He just out thought himself and you
can’t out think the truth, because the truth will always
bring your evil deeds to life. This was a cold blooded
murder. The sentencing range is from 30 to life. As cold
blooded as this is I see no reason to give him anything less
than the maximum sentence allowable by me. On the charge of
murder, under indictment 2011-GS-45-095 count one murder
the sentence is, that Marc Anthony Palmer that you be
incarcerated, be committed to the State Department of
Corrections for the balance of your natural life. As to the
possession of a weapon I find that you will be sentenced to
five years, they are to run consecutive. I hope and I am an
earthly Judge, our heavenly Judge will make a resolution of
this for your return, but for your days on earth it is my
sentence that you be committed to the State Department of
Corrections, good luck.

Mr. Ballinger: Your Honor one thing just for record
keeping purposes. I'm going to review the statue but it’s
my understanding he gets life then additional five.

The Court: I don’t think 1it’s going to make any

difference.
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Mr. Ballinger: Right I agree I just want it noted for
the record I’ve objected.
The Court: It’s concurrent so the five will run

concurrent with his life.
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STATE OF SOUTH CAROLINA) INDICTMENT FOR
) MURDER AND POSSESSION OF A WEAPON
COUNTY OF WILLIAMSBURG) DURING VIOLENT CRIME

At a Court of General Sessions, convened on May 5, 2011 the Grand Jurors of

- WILLIAMSBURG County present upon their oath:

COUNT ONE - MURDER

That MARC ANTHONY PALMER did in Williamsburg County on or about October 27,
2010, feloniously, wilfully and with malice aforethought, kill one Therris Keels by means of
shooting the victim, and that the said Therris Keels died as a proximate result thereof, in
violation of Section 16-03-0010, South Carolina Code of Laws (1976), as amended. . '

COUNT TWO - POSSESSION OF A WEAPON DURING VIOLENT CRIME

That MARC ANTHONY PALMER did in Williamsburg County on or about October
27, 2010, possess or visibly display a firearm during the commission or attempted commission of a
violent crime, in violation of Section 16-23-490, Code of Laws of South Carolina (1976), as

amended.

Against the peace and dignity of the State, and contrary to the statute in such case made

and provided.

Solicitor
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. STATE 0 o i4L0 ) INTHE COURT OF GENER L b030oNy |
COUNTY OF Williamsburg g - .
STATE . V8. ) INDICTMENT/CASB#: 2011-GS-45-0095
— Merc Anthony Palmer ) AWE _M68S3I8
ARKA: ) " Daté of Offence: _10/27/2010
Race: 2 Sex: M ge: 21 ) S.C.Code § :_16-03-0010
pos: [ ssi: ! CDR Code#: _ 0116
Address: MEMScaboard Road ; '
City,State,Zip: _Lane, SC 29564
DL#: Rl : % _ SEmNCE SHEET
*CDL Yes[] No[] CMV Yes(] No[] Hazmat Yes[] No[] . ‘ '
In disposition of the said indictment comes now the Defendant who was &, CONVICTED OF or [JPLEADS
TO: plurdler :
in violationof § /6 -3 —(D of the S.C. Code of Laws, beanng CDR Code # 01/
(0 NON-VIOLENT  [] VIOLENT []SERIOUS @MOST SERIOUS  [Mandatory GPS(CSC [1§17-25-45
w/minor 1st or Lewd Act)
The charge is: As Indioted, [JLesser Included Offense. [JDefendent Waives Presealment to Grand Jury. (defendani's initials)
Thepleais, ((JWithout Negotiations or Recommendation, A [J Negofiated Sentence, [] Recommendation by the State.
hd g ' ' N . ‘.

. g SC Bar# Defendent Attorney for Defendant SC Bar#f
WHEREFORE, the Defendant is commited to the RfSt/at.gDepartmont of Corrections, [ County Detention Center,
for a determinate term of A, )pe,_, daysimonthofyenss-or [ underthe Youthlul Offender Act notto exceed years
and/or to pay a fine of § m—— _; provided that upon the service of - days/months/years and/or payment
of § ; plus costs and assessments as applicable*; the balance is suspended with prebation for —
months/years and subject to South Carolina Dopartment of Probation, Parole and Pardon Services standard, conditions of
probation, whick are incorporated byreference. : ,
[0 CONCURRENT or CONSBCUTIVE to sentence on: o rv?L 2
[0 The Dofendant is to be givén oredit for time served pursuant to S. C Code '. § 24-13-40 to be calculated and applied

by the State Department of Corrections.
(O TheDefendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant 1o S.C. Code §17-25-135.

Puvrsuant to 18 U,S,C Section 922,it is unlawiful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Crlmmal
Domestic Violence ) to ship,iransport,possess,or recelve a firearm or ammunition.

SPECIAL CONDITIONS:
(JRESTITUTION: [] Deferred [ Def. Waives Hearing DOrdercd prmr
Total: $ plus 20% fee: $ - days/hours Public Service Employment
Payment Terms: ‘ L Obtain GED 0-
(O Setby SCDPPPS : . " 'Attend Voc. Rehab. or Job Corp.
: . May serve. W/E begining
Recipient: _  Subsfance Abuse Connseling [
*Fine: - $ Random Drug/Alcohol testing O
§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 '3 .pmits. of $ beginning
§ 14-1-211(A)(2) (DUI Surcharge) $100 3 mm YE COPY.
§ $65-2995 (DUI Assessment) sz § o$h~———-- paid '“ﬁ: Bl
§ 56-1-286 (DUI Breath Test) $25 3 - Other: %W—!@sééy,wa
Proviso 47.9 (Publlc Dcf/Prob) 8500 $ R
§ 14-1-212 (Law Enforce. l'\mdmg) $25 s UUEW
§ 14-1-213 (Drug Court Surcharge) $150 "%
§ 50-21-114(BUI Breath Test Fee) $50 % . WILLIAMSBURG COUNTY
§ 56-5-2942(J) (Vehiole Assessment) $0/ea $ [0 Appointed PD or appointed other counsel,
Provisa 90.5 (SCCIA Surcharge) $5 $ ' § 47.12 requires $500 be paid to Clerk
3% 1o County (if paid in inslallments) $ during probation.
TOTAL $
A i residing Judge
Clerk of Court/ Deputy Slg AJ 220820 Yodge Code: ALS & 7 /7 i
Court Reporter: /] M I’,'.’rf/'i/'ZM/ Sentence Date: A re . / 9/, 2oL R

SCCA/217 (03/2011)



sf%flma Aor. 82013 3:48PM IN THE COURT OF GENERNo. 19300N¢. 3

' COUNTY OF Williamsburg

STATE ] Vs. mDICTMBNT/CASE#: '2011-GS-45-0095

)
)
)

Marc Anthony Palmer ; AIWH e85~ NO Warrant ¥R

ARA: - ) Datoof Offense; _ 10/27/2010 |

)
)
)
)
)

Race: 2 Sex: M Age: 27 S.C.Code § :_16-23-0490

DOB: SS#: CDR Code #. _ 0549
Address: eaboard Road

City,State,Zip: iiﬁel SC 29564
DL#: SID#: ‘
"CDL Yes[] No[J CMV Yes[] No[] Hazmat Yes[] No[J-

In disposition of the sald indictment comes now the Defendant who was * g CONVICTBD OF or [OJPLEADS

TO:;

inviolationof § _/G-2B 490 __ oftheS.C. Code of Laws, bearmg CDR Code #

_0549 _______
@ NON-VIOLENT [0 VIOLENT DSERIOUS DMOST SBR.IOUS []Mandatory GPS(CSC []617-25-45
w/minor 1st or Lewd Act) ’
As Indicted, [CJLesser Included Offense, []Dcféndant Waives Prescnlment to Grand Jury. (defendant's initials)

ithout Negotiations or Recommendation, [ Wegotiated Seatence, [ Recommendation by the State

SENTENCE SHEET

‘The charge Is:
The pleais:

D ) ‘
- SC Bar# ‘Defendant Attorney for Defendant ‘SCBar#
WHEREFORE, the Defendant i5 commited to the Y State:Department of Corrections, [ County Detention Center, .

for a determinate term of ...S" dnya/mon hy or- [} underthe Vouthful Offender Act not to exceed —~—— years
and/or to pay a fine of $ ; provided that upon the service of = days/months/years and/or payment

A —

of §  ———"" ;plus costs and assessments as applicable*; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probgitn, which are incorporated byreference.
CONCURRENT or %NSECUTIVE to sentence on; go u./VPL' /
The Defendant is to be givén credit far time served pursuant t0'S.C, Code § 24-13-40 to be calculated fmd applied

by the State Depattment of Corrections.
(0 The Defendaat Js to be placed on the Central Registry of Child Abuse, and Neglect pursuant to S.C, Code §17-25-135,

Pursuant to 18 U.S.C Section 922,it is unlawful for a person conyictéd of a- violation of Section 16-25-20 or 16-25-65 (Crlmlual
Domestie Violence ) to ship,transport,possess,or recelve a firearm or ammunition.

SPECIAL CONDITIONS:

(ORESTITUTION: [} Deferred (7] Def. Waives Hearlug ] Ordercd- PTUP
Total: § plus20%fee: _ § .~ days/ours Public Service Employment
Payment Terms: * Obtain GED
[ Setby SCDPFPS * Attend Voc. Rehab. or Job Corp. :

— May serve W/E begining -
?eclplent: .-+ Substance Abuse Counseling O '

Fine: : - $ Random Drug/Alcohol testing | :
§ 14-1-206 (Assossments 107.5 %) $ . Fine may be pd. in equal, consecutive weeklylmohthly
§ )4~1-211(A)(1) (Conv. Surcharge) $100 3§ R, of § beginning - :
§ 14-1-211(A)(2) (DUI Surcharge) $100 § . ;
§ 56-5:2995 (DUI Assessmeny) - $12 9 P p— L ?‘%ﬁgﬁ%ﬁf&%f g
§ 56-1-286 (DUX Breath Test) 25 3 - Othes: ' - BUE Cop:
Proviso 47.9 (Public Def/Prob) $500 3 4 2
§ 14-1-212 (Law Enforce. Funding) $25 °§ At cated
§ 14-1-213 (Drug Court Surcharge) $150 7§ FEHNRS
§ 50211 14(BUI Breath Test Fee) $50 7§ ‘CLERK OF COURT
§ 55'5-2942(]) (Vchicle Asgessment) $40/en $ D Appomted PD or apmnlﬁ%gmg CO]I N v
Proviso 30.5 (SCCIA Surcherge) $5 $ * §47.12 requives $500 be paid to Clerk
3% to Counly (if paid in installments) 3 during prabation.
TOTAL $ '
/} -/ Presiding Judge

Clerk of Court/ Depuly / A 008/ Judge Code: /S
Court Reporter: 7% J'lﬂﬂ/// :

Seatence Date: _22arg A /,,9/‘—/5? ors 3

SCCA217 (03/2011)
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(c)
6. Check whether a finding of guilty was made:

(a3  after a plea of guilty
(b)  aRer a plea of not guilty _V/

(¢)  after aplea of nolo contendere
Did you appeal from the judgment of conviction or the imposition of sentence?

8. [fyou answered “‘yes" to (7), list:
(a) the name of each Court to which you appealed:

i Soubh Cato\ina Cowrt of kopeals

iii.

(b) he result in each such Court to which you appealed:
-&.@E Hirmed in parkyand vacaled pal

i,
iii.
) the date of each such result:

i, Febouary 2U00l6

.

(d)

if known, citations of any written opinion or orders entered pursuant to such

results:
. SonkhCarclina Courk of Rppeals Opinion No. 5392

il.

If you answered “no” to (7), state your reasons tor not so appealing:

(3) —

tb)

i)
State concisely the grounds on which you base your allegation that you are being held in

1 O,
.ustody unlawtully:

~vived 1 2]
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(a) ) See A‘H'ac'/\d Y
4

-

(b)
) 4
(c)
State concisely and in the same order the facts which support each of the grounds set out
in (10): 1
/
@ “See bached
\ u
(b
« /
()

Prior to this application have you filed with respect to this conviction:
any petition in a State Court under South Carolina Law? YQ‘)

(a)

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? _N_Q_

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? _N©

d) any other petitions, motions or applications in this or any other Court? _AL0_

If you answered *“yes" ta any part of (12), list with respect to each petition, mation or

application:
(a) the specific nature thereof:

L Mlkeon Sor ek of cecklomant

11,
e
i, e

the name and location of the Court in which each was tiled:

(b)
. he Sagreme Lotk of Sekh lagclina
if. —_—
i —
tv.
e) the disposition thereol

L OA‘J@V\ Aeﬂ{ezl

.

“evived $ 2403
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14

15.

l6.

iv.
(d)  the date of each such disposition:

i, December 13,2017

i -

m -

iv.

(€) if known, citations of any written opinions or orders entered pursuant to each such

disposition:

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed? s

No
If you answered “yes" to (14) identify:
(a) which grounds have been presented:

"
I

i,
(b)

the proceedings in which each ground was raised:

il

ti.

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a) %___2@ M“'&Cl@&)}

=) R
i)

"Vere vou represented by an attorney at any tume during the course of:

tayived 3 200
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(2)
(b)
(©)
(d)

(¢)

529

your arraignment and plea? ﬁf)

your trial, if any? !QS

your sentencing? N
your appeal, if any, from the judgment of conviction or the imposition of

sentence? 45
preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed? \(63

[f you answered “‘yes" to one or more parts of (17), list:

(a)
i.
i,
iid.
)
i
.

State clearly the relief you seek in filing this application:

| W kb Palner cegses k- Hoak bhe convickion ands

the name and address of each attorney who represented you:

|

the proceedings at which each such attorney represented you:

———
——

fence almeked nthis appiieation be wcated.

N

Are you now under sentence from any other court that you have not challenged?

No_

revined JrJGU)
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STATE OF SOUTH CAROLINA )
X ) VERIFICATION
County of W L“fawbbafzj )

¢ Pdmer )
I,“M , being duly sworn upon my oath, depose and say that [ have subscribed to the foregoing
application; that I know the contents thereof; that it includes every ground known to me for

wvacating, setting aside or correcting the conviction and sentence attacked in this application; and

t hat the matters and allegations therein set forth are true.

bl

nd
S WORN to and subscribed before me this 2. :‘
dayof ex 2 .

( im %C\d (L.S) e .

2
Notary Public "O)
2
My Commission Expires: “!ﬁ* 2% u 21.6 Sool ‘:’p P
palt

<

teviaedd UMDY
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
l\hmVok Ly

IN SUPPORT THEREOF

me

, hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor. [n support of my application [ declare under penalty of perjury that the
following facts are true:

(1) I am the applicant in this action and I believe I am entitled to redress.
(2) Because of my paverty | am unable to pay the costs of said proceeding or give
security thereof.
h A Ps
Applicant
S WORN or affirqed, to and subscribed before me this
29™ _dayof _CAnbeC ,2bi%
Notary Pudlic Z:%»
My Commission Expires: mQM__Z_Lp_'_Z‘QlQ__ %;3
5y
m
[ 9]
&

tavicsed §.210)
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(0

|10. Skake conciselythe agounds on which you base your

alleqation thak you are being held in cushody anlaifally |

() The Gake commikled (’fosew)fo{ ral wiscondact bx/
failing Yo fally disclose Yha nakate of ks ¢ Q\&X;\,ORS\\.'\?
ik Shake's wikness Maacice Swikw, and Wis glea

a4fee mewd violading the fedikioner's Fourbeenth
!]rrmdmni righl o“-l\e On‘ijtecl SJches Consjc[-ta“om o
due grocess of the law pursuand fo bradyv.Mayland,
37130.5.93,10 L. E& 24 15,93 5.¢4 (a4 (1963).

(b)) Counsel was nefhecbive for faling bo doipel-bo the
Slake vfolakng the peamfcr\ef s Fourlaonth Amend ment ﬂ’gklf
of the Uniled Staltes Conskikedion kg due process of the
lavs numecous Fimes by violading he Stale’s obligadion 4o
disclose evidence parsuant bo brady v Harylmd, 373 06.93,
\0LEL 245,43 5. ckUat (463) fuiling Fo mokion Lo bar
pfoéecaiion due to the Q)MA\I vielakions o suank Yo

|California v Trombekka, 46T US 414, o 6.€4.2529 (1484 ),
 land preserving the isstes for ditecd ceviw

(C) Counsel was inefbackive for ‘ail{ng Yo su Qpress the
adwission of baided unteliable tenkficakion evidence
tesalking from impermissibly stugqeshive procedure violading
pe«\{jcione(ls Four Jcee(\]cl/\ hwnandment (‘(9“- o‘ the United thles
Conslikaion Yo dug process of e Law; Feiling to preseiving




Hhe tasue for direct teview.

(A Counsel was nebhackive For failing o make proper

obsections and mokions atdrial, presetving dhe issues for
diteel ceview,

(&) Counsel was inetbackive fo bai ling 1o ob jec«[ b the
solicitor's nemerous imploger comments and wisconduct in Hhe
Slakels closing and regly closing avapment essentially
Yeskilfying dartngy Yhe bial prkking Weoun destimony

aaai nswL m’l nesses in HM plocess ,fabr(cal»[ ] euiJenae, Pllsenl'fng
false evidence Yo adiounal and theeatening to guil her 10b
vt Sy didn'} convich and countel ailing fo file a mofion
for a misdeia with prejudice due 4o Hhg pemercus inendional
miscorduct of Lhe 9(05ecalfan. |

(F) Counse g neFheckive for ailing o adequadely inteskiqale
and p,resmi wdede nse)foffefus(nq«‘o ptcl WCO in ues!«'gdor
Lai ( and lolikione s pf(dajm invesl{gafor, thllfp fomlzy ) O
e skand to presenjc evidence kztpfq( to the ie«é»t% )
r(:a{\(v\os Yo have side bass on fecord) for M;%Cq)fageﬂkﬂg
e pekibioner by fubricating reasons for shiking juors
dusing He @ashm V. Ken%acky ﬁeaffng yand b mk{ng
harmiul afgame;zf-s wnlfaic‘cfof\l Lo the pz«%%mr’s wmd
Br(Hm[ Ctbsl:ey‘s Lesk; mouyviofai{nq) the pelfﬁouar's
Sinkh and Forrkeenth knundvant cighls.

(V)

533
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() (1)
)

g(\\x.&\"\r\e‘i&a\;e commiVeed gosecalorial wisconduck by daling . |

‘_.,_ Yo Ly disclose Hue natuceok ks plakiondhipuih Shalels
\A&m&s Masrico Secbn, and Wis glea Mf&ma&xwlu}m the

o Rebchioners Fachenb hendoark e ot v Onited Clakeslondhedin.
o fodue protess of Jskejaupufsuaaﬂo Bradyy. Ha(\,lAnJ,B‘ZZUS%,W |

o Jm,,u 25 9z5.00040060.

o mqmo 200 Skake wibrese HaaciceSoth ceceied 3

_indich m&‘;s_\n (lasendonCountyTine Sirskindickient 00.0010- 8- 14-

b Dishtluk of coomine s 6.0 Coles of L 84455

7)75 (Q)ﬂ M\L D;s\'ﬁbctsnon o{: cocaine base inclose. pfm(tmcl’y to

)W__, ek or qack (60 Collesob g S44- 53445 o Dchoberd,

Q_QO_(l The nexk vae ndickment no. 2000 65-14-00324 fof

_ * Tradhicking cocaine base mote tuan Wguams, \ess Yund gams’
(oe coaw{ Law§ 44-53-375(on November 22009, and

— Mayue \\c&m\lm andVineond Chagaers w fekeronce Yohelckober

Q‘Lﬁﬁwﬂwlzumié Keels B X\\\SL ok nkine. Sm&klucl,, .
N NLNS OQLQU\S@&EQC:“(&E&CLRQ Cocaine base.Smith. ddwt
[l «\er\‘c ‘4\( &L%w&m“\\s m&zmewjn'sa\q‘l 200w

J L Recawied ndickment 0.0 65\ - 009‘3‘&(@(“0;54(;[054-0& a‘F

The Inied, indickment no. 2010-63-14-00395 for* Tmﬁ\f.ck.v. L

cocaine buse note than W0 qams, leso tan M grams’on
o NovemberT,2009, On Novemborc 900 Smckh vias inberviewed
oy Wiamebugg M&*S\v\eﬁﬂﬂ) (lree(MesO) nveskiaators

7 of corsine ase'onMeeh 19,2008, 0n Qoconoec 1S ol octh s

i an aCopemen wikw Yae gekionec ak e Will tams\onca



~

!

|

535
(WG |

Connby DebenkionCoster, On Docomber 30,000 Smikh aftesked aagin

L\or 2 Mole oue_v_\ses 0‘(:“Tmﬂ&-k(n@@gqiﬁ&bms_e._ﬂlof.@,ﬂ\%_._. e e

10 4ams, tess than 99 grams”, iadickments no. Q0196514 -

00257 and 2010-£5-14-00259. 00 Tonaary 26,200 6mikh
tocoived wdickmenks no. A019-6S-H5-00095 and Q0I0-45-45-

_ ___*_Ql@bo_uﬂ_'fmﬂ&k ng tocaine bose mote Yhanddagams,

Y055 Yoan 100 acams” on Sepkembec 10,201 in Wlliams bary fognl —
On Ee\omyj?) 012,19 Aaxls afkec cocel wing his Yl \m‘.‘LJ(men'\'
Qof {Agugkmg meMeMl ¥mww{e.\nﬁmjcmen{-__m Hrw._ S

u&\(,)c\«ime\Llw [TTLTENN &N\Aa{m{ oo of 95 yeaf(s. .

o limprisonment, 0 $50,000 fne, o garde o pishation ,and no gack oL« ;_ q

)

vaich may be suuspended, S offers a second skakement abd
e macdor of | Thereis Keels, s skakemed oGV ED.

,A,{\QAX'&,M_K_tf,&QLhABL.%_\Li\:k..“.Q\AE}’(\;SJ!Q“L.(A.@ALT&IC&A., R

Pae gebikioner as Yo susgeck oy Wis walk, On September |3, o
200, seven months afkec bhe Febraary 13,9009 stakemen
__positively identifying & susgect ina Mucder bouhich noone

____mhdmmm@umhm&ﬁwm_mﬂtg&adﬁ_ N

—05ecfl W&MM&MMQLMAM{M
Goliciker's O48co.bmibh pload githy bobob diskelokion ok

uac\&mmtnéxmc\m&nfmh m\}t Sje. (c_\,\:a o&&m&gﬁ I

ol {m&d& CO{:mmbasewcmﬂamﬁ_mfm& oMo
AN amebug ﬁo_cmiql,a\hm&)(l:\(\ega\\ Ai.s’cimges R
Mk@dﬁawﬂﬁm&ﬂﬂﬁm&sﬁﬁw

~ ] Jro_m«\\l‘)_.St eats eoncatrentiy Moo \Wiawsloucaoanby N *

~fbickment 09,300 G5-45-00095 wos (&MQX Yo o\esser t\w%

f
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()(3)

e

TMQLKM cocaine base Mofe han W0gims,less than 29 gams)and
S ___,thc}MmLMAOl& GSjS 00096 uas dismissed alotg with the

_ iuaasl w_ﬂe peJrJ-.oMIj*CmﬂSeLueid Hml;on ‘Fof
o J)fadq and other Savotable Makerial and incorporated

o —'“mmrm of " In e £ \ﬂ—eenlrkﬂrm,l of Hds m OJCwn kﬁ

o &pumgsmuy tequested; fiay and all plea bacsaing, pronises euards, .
(‘Z.ch‘:wl\ Lﬂtﬁsa.lﬁ)dngMlLS MJ( Jra}zr"m_gcrmma.l cwmes

O(Au\;gﬁguudacema}s_muth\e% hetzin'. Unen the

» _;‘  Sonblardina Degarbment of Cotteckions ($£0¢) inmate search
(‘e,scLch for Maucice Smikin. No plea agreement o even his iC1C

ff_()pLL was disclosed. b et LLHALLC\C.& Smith destified that

S kLplul. foa l0 year hon- -vielenk senjcuu (‘Slu- Hﬁﬂ} lop).

C\’MM&MLYLM fae, L$‘t'ﬁbaj‘ on ofw base m_HlLlose -
H__%M______.__i(’ioxmme_Jc_ickgql of ML y “nHhis cecred le agieeme A 0n

‘HMCMJ&OLQL@J{M&A}A | the Stade provided uas fhe T

,._;,-___Evml'kmagkﬂawtcegmléks cenbincig sheek sabes Bable

s supposed bo be sening a ben year violewk %Mu_)ﬂ& e
o assiskance solictlor neglected bo caruck this* false Jeskimeny
N _Jnﬂse_a\ssﬁhnjc_sfzhcidﬂely closi Arc)uemmLshg .

1 ‘TezL mony from Haacice Smit, | prosecaded Haurce

i o s ki ks b b g e

_ Cueny Aoor ik Mo Shake by teducing his charge | umll

bbb et Tl ke dd

L AQ;Uq &Jda.g\s.lc and he's secving his sentence he s

Mkar Hf Qa\tm ua\ks och Yo Cotef ‘cfom o Qm Man of

Ioyinghie Ak besccibyand Ui ping okl bllsy,
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(&)

Whebher he's senkenced ina cell cighl next doMasrice

‘.Oahne(,AHa‘udce_{?a(me_f_,,,\.\M@Ahﬁ(ﬁge Smikh s 46ing boceve

 hiskime. lle ngﬂi{i_hava_‘aalﬂii@(ﬂ} 4nqj'himg_ﬁggia_.oL£o*_ R
lose by saying Mare Palmec uas the shoofer if he masn®t”.

| -(‘sfu»ttl/.tﬂc,,qq_,‘m;‘l%),; R

* Mibio sok by disclosel s, uhy woald Scharges don.

C Claseado Countyyoll comnitled seqerately theaghonk adouc

! -yeo.(,.lrEme*s@o,mA);_!oe_hn_.nﬂz.l_l.n_“_ﬂ\{amﬁbod%&m}cy_U_keASleL‘ S
only had A chagps in Williansbarq Comby,one of whichwas
,.,A:ﬁlﬁﬁ§£_(LMJ_:['.‘1LQHL¢_(-[€ALLC&Ljl\&‘sﬁlti:[fe“kep:"Ji'A_[.S_fled
| ;Mce&mml— dioclosed and hide the fack fhal Swskbdadall
Kese numerous ofbonces) and com ol Heese namerons
offonse concurtend withoul the mandafory fine The Sk
also fulsely gresenled do bhe jury thak Smibles charges
wesen' fei,w;e l_au\l\ae._i_.s__,ﬁoim@Jca_sefue.\\i_slime_._ln ﬁox}\‘-_ o

o 3014, Mancice Soith as feleased om S OC on probabionand -

) ,sowm\nau_cgmpﬁl&e_i,pﬁmx_e,&_@gg_his__Se.nﬁjce;[ke_ﬁ&le.-_-___ I
f@:‘\mﬁ_es_"io~ib_¢_l£>§g:\'l\£w(2@4_ _(eemenlr.in_}cl«{&_iaq_._daﬁ(_ﬂrcagh § a
Hhe due diligence of nemer Qgs%eelam_a( lbmalion feb(Fold)
L f%u.eﬁ.k &ELL (J,faz,(_,abg Q_ieg_&gceeme,v&m ),cum.u\aA.i;xx_ag}_(_(‘r.eaeﬁ(q.l.ﬁ,_A_ e
Cessions TrackingShee k. the PCR courk found Hhat
 Maskimbon uas enkikled ko a new keial becay s of Hhe
Skates wisconducl infailing Yo fally disclose the nabace of B
..ijcs‘_(e\mlé{ons\h‘ie_u}kh Aa,uichSSJ)i u.ashi_n!;&om .Vy_g,’cal'e)ﬂ'lgm o
G.E.24933,934.(6.¢.19%)
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W)

,_\t_ﬁ\x,'u\c\i,vi,lua_[,,aase.(,jf_ing_.a,?).m,cl,q. violabion mast demonstale

Mk exidence’ (O favorable do khe accased ;@) in the

- Qossesslonoi of known. b the Pfoseca-l-lol\/(?)s Nas Sq«fe,sx&,,,, I

R ‘0\[ bhe Skale I_QJ\A D_!JASMQ’\&LQ(ML‘LO He accused’s ¢ (L S—
ot innocence of uas inpeaching. Kyles v. Whiley,5 ‘l Us.

1414, %.04.1855,13] L.E 4. 9449001495, Gibson, supra .

L(: Q)ml violkion { (S (om\l bo have occa{el pCK msjc be o

- mteL_MUe V.02 ik, 364 5.6.39 4Y,6318.E.9dT073 o

(S ¢.9006). The plea agreem.ujc wasfavorable fothe .

accused) because it ex osecl Phe fack Yol the Shle no-l'

jenly \Lel aboad (u\uu Wis chare ,\ouje alsothadthe
_ a%\sjcanlsohuln( K\m‘oer\ Bacr \Le& aboul osecaling.

Macsice Swith,The mete I;acL thak Sni i \\qi 5 se e(aJce

 lotfenses of ketficking cocaine base theoagh ot 0 year -

,,(‘,Ciﬂiml_. caflear M\& 'H\a Sj,cajce lei alls ogﬁnses.aﬁfsi

offenses seventhough the mandalory minimem by law for

, 4’“\\(1 of sabs%aenjr O‘FJQASC s 95 yéars. tMp(csoAMIl'“t' B

, M\A&%S0,000 (:mé fanses q’ucs{‘ou fo wha} Y m the lzq o

, Efeemewlr M\A Nk\{ \u Su.rec \o Jclv. gLﬂJﬁ E\mv\hl ;
fae opel\('\e ()o ch e_x\sj(ul Jc\u, (’.\C&jccvxce, o‘c sach &pollc S

- {ioes l\o-': neq o.jce “\e 50\&&9(5 Q)( cul\[ a‘ol»g&]ﬂov\ QQA'Q( v sw'e |
20065.¢. LExts 725.8. Sug. (4 fded Hach G000, o

1RcdNe v, Ozmind, 3646.C. m,ﬂtc, (1,634 E4 0,146 900),

T\\H@Qaf@ (‘A‘Lejr 0 '\'\\LQL(L&CS M\‘BCOB\A(&C&F AW\ Vt@\ﬂ‘l’ n% \‘kﬁ Q)(AA\[

| b\o\kgalnan o dieclose Smctins, lea agleement uhich dso

proves the Slake made mga\S& hekerenl Yothe jary,

f
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B \iio\&‘c: MMQL\O“L.:&M %_oaﬁ:t_ﬁa(o(fqucppeu_c(ﬁefou(fc Rules, o

- v...%Mﬁﬁ._o,t&o_&sshmkﬁm&.&c&,&u.\e5‘3;5..(43(_0,3«_‘:{_(43 yed
i __.,,__w,_js_ﬂ@,_M}w_u&ﬂeﬂi_ﬁu&emH/_\_ hnendwend of bhe

o Gihed Shales Cosbibubion fosk-Coie biou Relief shoulbloe

?gm/\iuL__ i — -

T B
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&)

(tl)(b)Cow\se | as netbeckve for (a.\mg boobjeckbotheShate
\ho\al'm the @eLLone_ifml{eeﬂjrkﬁmimeﬂi\ hiofthenided
g&%&ﬁb’@&;&ﬁk@&i&%@f@i&% cz( toe Lo nemorons Limes b\;

Ju_ol.& Hhe Slake's ob\igation Yo disclose evidence MsamL%

o ij Warlend 3130.6.93,0LEL2A 215, G35.0L U ez,
Qa \ma l»o Molnm\}oj)g-i(){oﬁeccdgm Jue ‘l’o Jrl'\e gfg&( moutens o _

| fOu(suaL_Jc Yo California uTrombetla, 467 0.5.479,1045.¢1.9529
t(\Q%‘D &KA pfe&e(\mLﬁ:“M Lj_qem(a( A;fecljemau

The Shacke fucled Yo allow e ek _L__;;W; Meukle
5\\£€jc '“'\Ai WAS. p\a.celovex the \hclcm &“:‘\'(L'\'kﬁ S\/\ool\v\g by o , “{

S —

Ov\ Odg\ou 9’2 9-_()1@.@.%&1_3(\«@ mclc ", \\ems \(zcl&, was S\mojf o o
Deandre Chalfield placed awhite s\«eeL, wendohimby,
“estkeg WQLMBLDAMHA}I( l‘@ Uhen Sean R
Ballach of the Ulliamsh Cm_hsm\ﬂ; 0bfrce (Weso J_L(mzl)_, B
hcsﬁ_&gs_ce\\e,ka noked i i incldent epord (UeSO _M
o letdeak Re porks Case ne. 1000442 and 1009654). LD officer ]
o Sedde Qco)c\ deckiliod Mk e dheekvuc dokenoff e
- v@mo} Yo coime scone and the scone s (egnokoqraghed
;S,L\_\:_WBTL@ 945), bek Hhege (s o tendion of Hhis sl\eeLn R
: Any e\n,Aey\ce og,£'o(€t\$ c)gﬂmce ev‘AeV\CQ(epo(Jc QJe\r\g M - ,
e %\\\s sheek was placed over Mhe vickim immediakely ablec the
T Shooking,Wefes o skrong possloilihy Shadk atr or o.m(i\we
ok B\\Wx o Trace exidence from the casgeck conld have
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H©

%_{(M&(e&é_ffaﬂ\ W vichm's body ot atund the vickim do the sheel,
s_[vxc.elhe&&p&jcs}mé_avedk vichmandghot him, The Stake

detied pobikioner's conngel the opporkanidy doinspockand

lLﬂAl_\{ZLﬂii_ﬁﬂA_&ﬂL&lﬁw(KL}QA(C&A_‘HM_PQLQQMI_W,

 |becanse this exdemely inpitank cime scone avidence

Cog_u_mg_mihla.y_eﬁ_ﬂs&eiéx_cdp@y_eﬂie e,

T Shele alichiled Yo poitde b pebikiner access bo

o Jinsgeck Yhe Yourgsfoanoca qas shakion sucveilance

Video in Greeyuile,SC on Wighuay5al.

Thece viete huo gus shulions inHhe dounin braclyilest

on ghuay 521 The 521 HoneySaver” ubich is tothe

,,_,w __-‘,,1_2_&_@;_1{_'4? L@!@Lfgal.,g\xe&i_kha,ﬁg&pcg LeanThen
J:lazie,‘,‘I_s_ﬂaq;&g'.s_/_ﬁgﬂo_.m?.,HULLLCLL I,S}O'“’téftﬁlﬂl‘o"{' He .

6f&l&LﬁQ@A,Mh££L Mﬂi@ec!.ﬁa&ﬂﬁSQinms,L.lﬁa..__gc_.,“, o

“LYM&&QLAA&M&EAE@L\I_MA@JQPA@.HA&E&’Q@?/A&A&O o

sufve\gnce Uitkeom(’i[&.k:l‘:lll};f&ﬂgﬁgéﬁﬁj)ik@ pekibioec

Lekilicod M&M}&,Mdﬁgw_ggﬁﬁﬁbui@m

(1&&4&31&@&5@%@@&:&3}@%&@@3&45&%**._,w_wj
ke gekilsoner becatise Hat sucveilance vidoo weuldave

5-\A.0J:JJL:\'L\Q,*()QL(\.}(_(QM.(_A{L\JLV%W@&L Yousd[Gunoto leavingy

LR MuseyBlud and qussingback bVl aond e
J____,.wﬁameiimhe.ya%d;b\(_&e_@,\;ﬂpﬁy_Sg_\fg,g_&\/gcl« would've

] ptam,&iu_(zej_cﬁiomc_ug‘s__ﬂzjc A@a&(kzﬁl O\ Jclf\eg (avel coad and

o _;.,Cou\&u‘_lc_ba X—\ms_(zs()ec_l:fhe fackis the evidence was
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W@

 inspecked by the Stake, bak nol made availible for Yhe defense

Jomspeckanduse.

e Shake uled bo prside e pebibionr m;; b
) 'BI'HM\, Croskey's kicsk rocorded staloment.

;On NDVU”\\)E(L\ 3.0\0 S\'A‘\'es Wi lmess gr Jr\'mfty Croskey jave . a
|

it e_CorAel Slml'emv\{' to the WESO. ’“’“&Q ‘oe_gmm o# Jfke SeconJ |
;SI(ALQMU& 'HAAL Was chtosd Jro H«e pel— Jnoner, WSO mves{ 44::(
Lml S‘t’A‘t’eS on poge | u\\\e t\Ai 5reckmul[ cl §£ cu[-hes Ue Mc‘

N sjrarlcel anm%r kage,is that corfect,Ms. Croskey P Croskey

fe?\;e«l uYes u\én on. pa5a3 Lail sl'ajces,“ﬂr\ H/\ nk bE‘(ofe J;‘ne

tecorlo uenk och ve ere asking who was fhere uhen you gof there

Jrlml youu tecall’ 19", The ficch cecorbed stabement e never J.scloseJ

AJroH«e pejn roner. This awlence 15 Vefy VA-A mpmc_\mzwjr evi &r\cz
| m\l possible ﬁove!nmnjm\ mes conduc k evidence, because ot only
: \M@ J,' Cfoskq $ ""t( SJ( 6“4{’6an OL H\ﬂ(f ') loaJ( S'l\é has tveh

* Memerons inconsishank S{mlemen& and was [oemg Coac ha‘

N _.‘“\(ong\oajr Yhe second tecorded shatement.

T"\e ijAJca adso im J 1lo f{ouJe Jr\\e pALJnmer Access Jfo Josey ln %bs
.*OC J(oka ) , 200 sjmjcemer& Jr Free (ywuz Chd C\l(as.

) ‘A'Sose \nsab\os Novemloer QDlO sjuj(emenjr Jro uCQO Saiob lecﬂLeJ S
v OV\ ?o\ge?) H’o d jow all ThufSclA\{ muU Le lJro 4 M. Cyrus galcd (\ay

Mormng , | couldn Feventll ou\q} wg- ! That Ockober 30,3010



149

inderview should have bean discloced 4o the pekitioner, and iF ua
e Shate's obligation fo doso. This prejudiced the pelihioner
becanse Sabb uas the only witness thal was il the vickim when

N he s shot, and acdually sa Hhe suspect apclose. becng that

Sabb knew ho the pekikioner was and decdnlt ¢ ieujcb(\l him as Hhe
, .S_aspaal,am{ ayJ a(( %%al-emls&om Sabb Cof (obemkng lu“S Sl-o(y <
-#a\lo( &Io\é,,{'o H«e .Qeek ’tfone(.

" T\\e g&wt&&léo &C\AA Jco ()fwi& f\_’,\,\e ()elci’((oner N:u«, Jc,ke ame o{, Jrlo\e
conbideatial afomant who provided HESO Hayne_Hm[MlJem widl

infw M{fm,,doomt the a,ﬂegal i der Weagon.

la \XQSO u\\(eshgalor Nayne ML“MU&R s November d, 2010 Incident
, ;ero( L quplemenlcal Hm(a“en -Lalkel 1lo a COI\«( c\enjnal W o(m«wt

whe led n’LVaan adors Jo believe thad Dedrel Hatthews gave +he

‘ ewl -LoM( Q. Ll5 cal \oer \\anl un Tlms urncormmhL crealecl Hus
, ,‘s QCQIA‘LDW 0( H\e Aue ez] muf:.?er Hea !’l,M\A Hml- 5 eculmz.on

Mas useA al “f\fou h 1‘&&[ as m[c\cl fo \om[ 0 Jecaltovl ][fom {he
..;Pe‘“fmner S Counse l, which alse fre )ac!ueJ the pe«l Loner.

The Ms%mq uL\Jre s\/\ed mi \-La ngs/gwtoco su(ve\\ance v A«o
uele 56 vikal i Hhis case because thoy could bave actually proved
 Hhe pekikioner's inmocence, which cloacly groves pre)u&ce [hete is
e gt el what conld havee gossibley Franshered Yo Hhe uhide
_s\«eejc Ouk of all ot khe cats on '\l\egg\\km Gaver video there
1o gossiloliby thal one of Phose cags wase Jc on Yhe

543
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W)

Yw ‘s fbaneco video, Which could mean Hhat eas could have possibley
. Came ‘({om ﬂegmw_’l ) m«l Mos‘ nmpoflanu Hue pmt I’aone( *Les{ f eJ
L 4"14{’ he Jfol’c pasl—#«e Yocmg S/ganoCo dnlzl/le VKIQO §}IDWM ,
 him pessing by the 521 Honey Saer would hase been proof oH/\z
S pel(famer’s nocence u( the Zvcm s/9anoco Video ma*chal te
‘I’tm Hm”ke pel' #aonéf Was Jﬂb’Mﬂ Jowvl uwﬁ\bm( 59l 01\ Mbeas
_feview; e follow the establiched rule Hal the Skale’s obligakion ander
 Beadyv Marglnd 33093 01 E4. M5 83 199 (463), o
Jnsclps@ evidence fauamble fodhe defense ,Jrums on the cumuladive
,,,,,Egecjc o( ll sech evidence Stqopressecl l)y the gove(r\mnjc and Ne
hold thal the prosecalor temains tesponsible for gauging huak effecd
- (eq acdless of any 4axlu(a_ \)y the go\\ce Yo \om\g ‘avdable eu\Aen\ce to
-“r\a prosecator’s ablenkion.” Kyles v Whitley, 514 (16,419,421, 115
- 5.Lh.1555,1560(195).

,Tl\e M\ssuu} 5}m{zr«\en{$ ‘rom C{askzy dml Qalvb wece also fau cable Jf
the pekibioner, %o he could have either impeached or corcobecated Here
:%ms and giece o 5@%( all Yhe facks o piapate an adequate

_detense.

 The undisclosed conkidential inforruant is Very ingertand because
fo one s specalabion as used Yeughoect Hhe whele Hrial and o

Muder uoagon was ever fecovered. Who kaous why Yhis confidential
;m of \W\K( mtmu«}(ei Jr\\\s S (_l'u\al—wn No oNE kwow b \OQCALLS& Jrhe

Clake with held Hie wxfcormcw\ks Wenbiky and hindered e
defeneds opportuniky Yo tnieskigate. M wdwidaal acsecking a



() (1)

Brady violabion must deronskate hal evidence 21 Vasorable +o the
accused’ (9) inthe possession of or knoun by he prosecadion)(3) vas
sugpiessed bybhe Slale; and(@)uas madecial ko e accused’s guill
ot innacence of Was weaching, Kyles v. Whidley, 514 0.5.414, li5 .24,
555,131 L E4. 24 430(1995)) Gibsen, scapra. [ & Brady violabion 1
Hound do have oceured, PCR mask be 3rae\’ceJ," Riddle v.0zmind, 34

- 6.03949,6316.E.2470,73(5.L. 2000,

,, AOnce p&i’c{omf 's counse| feviewed the enkice case file he eceived frap\
he QLaJce, lJ( Was L\s o\o\; a’c O ‘l‘o m\(asjt,ch& am\ MaLC sufe H\(n‘ ‘\e
-Ok ecleé jrco H\e AUMeyous Q)MA\( yio aLoV\S Moj( o Jro btu ()(oSe(uL o,
: pfoge(\\g JgfeSengjc\\z 155uesS &( $teck tevian. Dok koner's comnsel was
, ,C\w{ meuecxtda Qo( ia\ m Yo doso, Pe.k smwa( Was. ctemeci his
ool Luuulq Xo Q(ese:\jc N comp\ele AJ@»\% \oeﬁofa Yhe deial and his
af (est U:\AU j(\\a. Due Qfocessﬂmse of' Jc\w Fou(XeeAJc\A Aw&v\immjc
;C(QM\M\,Q,(oseculc ons Mast compofjc, uith ()fe\imlmg noLons oﬂC

Sundaendal fairness bo requive Yat eriminal defendanls be

o ,,Auof&e& o measing bl ogpotbanchy o present a complele dfonse.

- Tosade mum cigh He Courl has develoged. whad mighe

. . ,lcosd \w_ at“éi H&e afea 01[ cw\si qu{oM( y 5aarmj(eei aL(ess Jco o

| ,,,,46\!\&%& Uniked States uNalewzaela- Beraal 154 0.6.959, 361,102
5.4 3440, 3447, 731 E4. 24 143 (1489), ot ﬂrom\oel’u

- UGT0.9479495 \04.6.0k 9529,2530.(994). " when exidence
s been deshoyed wn violakion of e Conskidabion jthe mask cheose

bejcuem \m(mu) Qu(lf\w Q(osu,ujuen of Sigelessing=as ”Le M (ofmbt ,

CMlc 04 qu\ A A mﬁus case- Jpl«: gjcdi 5 M03J( ((cbm‘m!a G\ncler\ce
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QG

To meek Mis shandard of conshibubiona| maerinlihyse Unided Shekes v
hgars 497§y ad 100-10,865.¢4. yak 240, evidence mast both
 poscess anexculpadory value Yhal was apparent before fhe evidence
* Mias dosktoyed, and be of sech a nadure Hhad the defendant would be
unable Yo dbotain comparable evidence by other raasonably
available means.” Califomia v Trombe Ha 16705, at 497494 ,lod
Stt ;&L 2533 -DSS"LDM bo Hhe fack thal the Yom’tﬁ‘S/ Sunoco
_can ot be (ep,la,cei,no( the white sheet ,Jck@,paiikoae{ ‘s Counse |
~should have filed a Mokov\. Lo bar fucthe ¢ p(’osemi.“on»%\[
towsel's £ailuse 4o doso the pelikioner yas bied and found qullly
,_N(\i\\ml, A‘\av'lvtc;a M@Minﬁ‘u\ oppo( *ﬁr\i}n{ Yo Q,(eSevr‘ a COM,(?,lLJ(e_
, ,Aefél\%”. QQ,‘\Z(\,‘\';OVM{ 's Counsel was neffeckie for these fadluces

and Pos - Convickion Lelief should be ganled.



() (49)

(\\ .)( ¢ )Cotuﬁe,\ was fnefheckive for 4@\:\\0) to S pP(ess e admission of
dainked vnreliable idonkifakion evidence fesulking from imgecmissibly
, .Suggesjnw_ pr.xa!um Vu:»la}mg pelthe( s o erevx“r\ ﬂmewl men{

(ighk of the Unided Skates Constiabion bo due process of fhe law,

1le”\9 ‘LO Pf@S@NQ ‘H’lﬁ 155¢e 1£0( Jl(@(“ feview.

e Sugreme Lour kasﬁahlat{skei atuoskep proczss o dedermine

 whedber dendificakion Yeskimony is admissible.See Hanson v.
 Bradhuacke, 422.0.5.99,10475.1.2943,53 L. EA2d 1o (a1);

SGadecher v. Praetb 106 EAL50L seeldbn Cie1407). Ficsh the coucd
sk consider ubether the tdentificakion proceduse is
unnecessarily Saq@eslwe "Cadeher, \96 F3d al566: Second ) n[
Yhe procedure vas annecessarily suggeskive a court must look
'al’ Seveqa «‘a&of S 'l'o cleJcermme I‘F H«z Aeni "C&L on 425“' Moy
5 MV&(J(!«& [ess (el‘ablé anJer u«e 1Lojml l\; o{ “«e Mcamekmces
. A These “lacjco{s uefe sejr ouL b\( lke Sup(e_me Cou(Jc n Nel l\(
Do 10%05.193,148-000,43 6. 375,34 L 4. 24401 (912).”
N Umlcdsjmlesu breane, T04F. 34 299,305 [ . D013).

 OnNorember,2010 Skabe's uikness By Croskes s ibervined

..19\{ L\\Lams\ourq CowJ‘ Oheckds e (Weso) mvasjc abots Lail and
.Hc£aA dews M, l(\\a ba u\m oL the tecer && siml(e Metxsc H\«]r Hrst

 dokense uas alloned access Jco, WESH invecks Lofs aduih thad there
W8S 4 plevions tecorded e\zdcem&(%mﬁros‘m s WJipo Sekoment
a1, \n5-9 and g3, W -20), s shakemenk e pebikionec i
,Q'\(‘-)c 6(%&9‘«@1\ Yoy WES0 'n\\ms)s'\qoulm( Lol \o\r\c\k@_ rane Ocwver op

547



548 (1)(15)

page 1.0n page‘l of the shatement Croskey admiks that he did vt
see the peL(«L{one( arcive ot the cledb anl“m% she did not pay
atkenkion.On page (0 of this sfalement WESO (nvesh Iga@o{ Lail
led Croskey mthe line o«CQuechion.in like she knaw Croskey
wWas 4oing to say she saw someone cw?er the Lghd ot the gacag,
instead of )'qs“f as/{(ng Croskey whad she caty and led hey 4ell her
oWt Sj(ofy. On line (3,paget0,Croskey shaked that che s i fefion’ 5
 tndecthe l{gwf, O poge Ll,.C_msl(QstcaneM\aL the person was walk(mj
ek, pactng abing 3ol sleps one way then anothebed sAayed under
e ligh ab e quage Mlhe botlom of page 13 theough page (1, Creskey
shaled thad shedidn'l sceanghing inthe susgecl’s hands she fust
heaid a shot and Therris was still sland: ng- ( oskey never mendioned
 the pebitioner asthe suspect, Croskey cven (efeced 4o the suspecd
0% 4 qerson, nok Krowing who Hee %aspec,\,[ i ad this ()ofml— in {he
questioning.On poge 16, NCSO nveskigator hail im pecmissibly
stiggested o lroskey y Did e have ke afunny ikle walk ko hin?”,
ekedngto e erf'\lc(oma_n_\,(g wie-the Fired nikial 9ua,qcsrt.2:m of a
B ,.\«Jolk&:\é the ()@L‘\ Liey\e( \‘"{ law en,‘ro(cemm[ that dain le d Hhe
idendificadion procedue prokected by the Due frocess Clause of
S Y Fouckeenin &m@mﬁfﬁ\e Due Orocess Clavsce of the
 Fourkeonth hendment protetts individuals fram cnreliahle
idenkificadions Hhat cesalt from {mpefm(ssiblq 5u44¢ stive
.p(acedules.éee Manson 4z (.S, a,wl 113, We have sated ) !
ff oceduse ie awce%ari(q,,ﬁqqgeskve fa ()os'\Jcive wenkik: ation s
, ,\'\\QL\,\,{ Yo (a.%a\x' feomSactols ,Q;(\!,\e ( \'\MJ\ the wllwse‘s oW
cecalackion of W crme.’ Sakehe\3b F.24 b Db Ve hae
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 alsonoled bk the Q\Mae'w\q o &,q,uesi:ion Ma Suggesi a desied

sesponse, Soidw v.ladecick, S F. 24 7&)7;@2%,0:{.1%3. o
o Wikhoud guastion, we are well ware of Hhe danger of etonesns
- eye viknass enkibcabions .

Drsibve dandibication »les.—‘iw\om( s the nost dangerous
e\f\&v\ce known {othe law. That i hiue becanse ikis
easier Yo decetve eurselues Hhan ethers  gressuied 4o
help <olue a heinous erime,OHen conscious of adudy o
, do,’:O, and age( Yo \)éb“ ass'\&(am, a poleﬂjg(al,,uialv\ess

- May be feadily (aepi{ve fo sublle, even citcamstantial|
insinuakon thal the pecsonvieved s the calpri]. Unless
sacha iness (s faf more inﬁfospzcjc(ve than m.osl, and
somekhing of a tatul- ban psychologis k he is
usthl\l Jm}c au\‘ unawaie 01[ all 01 “’@ inﬂuenaze
Fhat tesalt i his say, “Thadis the man.”

L J,CL,A\L“’?S.N@ aﬂe! ,f( B{njrei {Aen,\tif.’cafw CU{JZA,C&CQAI!O?[ he

 allowed do gotonsury because they e likely foaccephid
o anedikically . UnkedSlakes v braene, T0U F3d o) 305-306.

T \\QSO,'\NJ&{Q&R( Vil acked )“m\alclié \ou rokice aboat the
oy nder Yhe tight when e vias pacing? Think really hard
because you could see his silhouethe.” and thea Did you nokice
any ting alooak e garonts vk?" on page (6. Croskey ansuered,
“ o, el am” Yo Yhase q,w.sj,r[ous ) _\)ajr Fail pas‘aei 60y a&k(nq;, .
s Yaage anybhiong Wak guk you i Kha mind £rame Pk g was
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() (4

Detwer?",Lroskey auswered;” yes, maiam” and WSO tndest galor ail

P mpermissibly sugestedsafber Coskey studed she did ok notice
anything abeud this gorson's vatk," find Phad s because of his wall?
Then bl qslnzi &x{ ther and asked kﬂwl it ol H\u\k back eall Y
Sefwus Aboa’c as‘( the person Mmle( the l xtjh}( M\A \Co{zjcl ev’e(yJ(L ng
e\oey uhe was “,’L\Z*" s+ person 4o come do your Mind sthen ou lroked

. W\cbu Jclvl[ Lﬁh\t?“ Cfoskzy MGW(@J Kl Ac Jni lmv@ A fee(. Lml Mx‘l

504 echeJ Wb ichad poink did you stack tinking Hhat 1(04/! be
Or o Cioske (eqhd Ukew feople erar}ceJ kel Lt stacked

_&Ma(aud(}ree eyville it people Mkm aboad | 1 Aal Hhen

a.sks )uT‘/\EV\ you 9‘»\( I(e auc ﬁ J(L\\S pe( S0 HlH’\ Ul’\[(—l' you kv\ow

aboud Drivec? ’),Cfos\(e\{ cep\\el Yos o Lai | Ajam Saggesls, tis
valk or W shance of N\'\ALEVG(? , Looskey ansuered, ths, ma'am. |

eally don't knows Wi vl lnve&'nqdvf Lail pushed further shating,

“W( kv Just because of the mtk Lioskey Hhonstaled |
assamulﬂml Ldidntt knou thaf.”. ThenCroskey Csimtotskeé Lo
dhe could otk see the suspeck- The hele uf\Jcermu s busically the.
Reso IIVWMIGSIH\( St(gqeswlmg A U&y‘[o( ( (osl\ay-}o name M@

. pel JnoM.( GSJ'L\Q Sus ecl Tue. A&ys befote Jfl'\s5 u\J(e{ Vie on,)
Notawbe 2,900,840 wwes’n adots Lail, Lamberly and Collins

. interviewed Dokel qukews On page ‘lLl and 48 of The Jasseribed

Copy ok iis wlerviow WESO ook Alor Colins sjmj«zd The dueo

Semales vie dalked do caid the fesson tas prancing back andfocdh
(mde( J(\mjf \ \\«L ﬂ \v\lc 1c\f\ajc a“’l'\z foaA LJ\\Q(@ oqu(v\ 40130 on

Hhe \klg gfa 9_\ (ow\ ' and, This i the ight, We fowales we
Halked Yo yesherday,5aid the gerson uas prancing Yehueen where
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 The lignk fs shining and you could see him back andorth hee”,
bl M{e s o Shakement of nkerview fom any wiknesses belore
- Bekany Croskeys November 4,900 tndecvien shaking a gerson vins
grancing back Ml«cojjc\r\ under the light at e qamge. This is. M
P! \M WSO faboricaked this %\( bowmpermissibly saggesta
\m j(0 obbain an uneliable \&U\l fncalwm 0‘{ ‘n'\é P(L Jqu{ a“
| Jf\a\e saspecke Liahd Yebore krial Bt any Cioskey s ndevievied by
Jc\\e pekkioneds p{wale veskgabor Iillip Grimsley onSaaarglo,
90\’5 and she told Geimsley abder she (eviewed hee Novenber 4200
ﬁ&a&wnl. JrL\A}csi\e MML feal ‘y (emembec Afanny walk j md
bimsley asked hec about when Hhe N30 questined her on pa 1
of ht Reverber 4,900 skademont they aslceJ aboud Hhe valk, ¥
s uhal rude ker Hhink t4 ias the pekibioner, and she ansuered,
“Ysumaam and “Ldow'h kenows him uel( ,ml lassamed HM«[ o
an\s(z\( asked, she sounded contused o the golice had ‘\er
. OI\L&SQA C(oskz\( b\d Gf\MSle\( ) Yes,\ was S(MQJ) )usl ﬁqmq b
| \\elo Lraloy aleo asked her'do you know who shod Therris

| , kzdﬁ m\é Croska\{ JrclA »\LW\,&NO) A WAS. Atuk and | CDLLMMI'('

| H_q%ﬂ_k\)‘(&\ﬂl O Febreuany 4,013, Croskoy mal mlchGnmslemn o

o ] agref e dalked Yo Hhe US04 &w(\ﬁueﬂa‘“b@“& her

kb b e g vl Mo bk oo eink b
bt Croskey temenbering the stakeme nd aboal the famw valky
bak aboud ch she sau. In u«z sk inborvion widh (‘mmslzq,ﬂwskey

W HJ him wlmi she {@W.MloefeJ 5001, aﬁer himand her reviaved

her Nbvambec 4200 shakoment do law anforcemaid, [Fohosawa
etoon u'\lc\\e.\&um\\{ ik Mo e would Yave kol (}(f\me\a\[ Wa}c) o
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an afler he feminded her, Croskey specikicallydold Grimsley
that she didnt reqﬂy, (emembe( o funm[,, walke H,Ua&,o»\ly
o &Hﬂ’ she Sp,o,,ké, Nith l"r\&UCSO {’\r\AJr Cfo&kz\( aJJeA Jr,he,} Mpe( m(sle -
 susgeshed form of the unieliable idendification of a funy walk”,
New on Novembec | 2010 WESD investigubors Staggecs and Mefadden
inkervieued Manrice Sl and Smith staded Yhe'cunknown”
subject ualked fouard Keels) shat Keels, Keels foll and the
S cnknoun” sabeck skood over kimand iced again. No hote in Yhis
shakemenk did Smilhe i&er\j{\{\l Jf\\&,pe Likioner ag the Suspecjnon December
15,200, 0 year and amonth afber W pebilioner vas incatcerated
o king ol for e mairder of Thereis Keals uith Beiblany Croskeys
imgecmissibly sugges ked anteliable 1&:\14‘&4410&1\ From the LESD
baing Mo oy evidence Yoo Sake Wad ol Yval ke Yue gelikioner
ond Maugice Smi b Wad an aggpuerent i Yg Willamsouds Counky
- Dekenkion Caters AL thak Yime Sechin v owiscking il for Huo
ofanses for, Tndbicking cocaine base mofe than Igrams \ess Hian
 100gms’ it dvio offenses for, Tratacking cocuine buss ote Hean
1Dgrams, Less Han 28 gtams” gending tn Clarendon Coundy, Fifleen
oy \ater on Decembe 30,901 S wins actested again in o
- ft\tx{(’,Moy,\fmj&,\,\\. for Wis Yhied ond fourt oueﬂ% Qo{ ,(}I(au(c k(w;
~_cocsine Yoase Mot Hoow |0 grams, \oss Yhan 38 grams . On Smwuary 2,
2010 SwitW as indicked for the Ao Williams bu(g_(tounl\(
_obbenses. Eighbeen days abker Wk wdickmend, forkyfive daye
odkec W Wicd ond foukW obfense 1n Clacendon Coundy yand
Huo mondhe afker SmikWs arguement vikh gekikioner,Smith
Made o second shakement fo 6.1.E.0. fopnde Park Lreeck and

(u) (19)



(1) (o)

| ;R\\d’\' Holden on Febaary 13,202, ln this statement Smik clams
H\ajc \M c\, A rch 500 Jf\\a Man s(scépenn 1[ace_ ) \)u“l'hmks‘" ‘5( was

e gekibioner because of the uay he vialked Smidh ohaked the
 pan(nok e pelibiene) shok Keels i bhe (oad, afker Keels el the

;m_s.\\o}cﬁ.\\imﬁam,n f%\m%\m tan fa Yountd e &ck 0ad,

 Goien omdbs afler Woe Vobouafy V3,00 indervien,onSe pember 3,
3019, 5mikh enteced o secced glea agreement with the

Milliamsburg Eounky Solicifor's 0Ffice and gled quilly tothe
fout seqetate offenses for' Traffieking cocaine base more than
10 45ams, less than 33 grams” feom ( lasendon Coundy fan concurrent
, ,as {\(sl m‘«(enges alortq ukH\ o se(emle ouer\seS £or
‘, “A\SJ(( t)ajnor\ o‘ cocane \oase f(om ( leAon émn‘y, ani
| fjrke Slale dismissed one of Jcke“‘fm“ icking cocaine base more
N H\ang%gmms )Lﬁ‘i 4'}\4!\ [wgrard@ cr“ev\&es M\A reclacei ”\z oﬂaer
b Traffickingcecaine base more Hhan 10g1ams, less Hhan 28 4ams”
- £(om Wlliamsbasq County,and the %de alse dismissed the
, Onsjmbu{’ O o‘cocmne loase in clese. p(‘ov.\m\lw '\’o scheol of pai L”
, m«i\clmealf »((OM C\a(méov\ Couij 0nS Janeary 30 ,J013 Spith

. NB\% \Qe_y \Q\JQA acyim h\l “\CSO u\UeSJCMA-lo( FAW.[L\ Jeon Uf enn,
h\ s mchf View he. 9)((4@6 J;kal» ues(ey Ualkes was ualkmg by

H\e Masonic l-odge cmlékopuken the pekikioner came oves ad

SQbLQ l'o ewl\ene N\J %(J Kee(S, l’ll see you [ale( (Wmﬁce

} - Gmidls /20015 WSO shadement paqe“l) 0a QM&W of Mo \damand

N Sinkh < skaked Vools valked {n the Ghop,and when he came Yoack ouk

‘T T (Soseqn 5a00) 5aid somabody aeeded some \ooosker cables
ho\ooosly o €06, and T and eols ualked Yo Wayne's howse
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| #;(\»lesle\,_walkg(‘s house).On page S ok this stafemend Smith stated
uml— he heacd Ke.el&,,a&i.T' T. coming out of Nalkee's VMA :
 laughing valking thete way, This ime he stated the pebitioner

ook Koels buiee, valked off fhen came buck and shok Keels
again.Smith skaled on pageTof fhe idecview thal when the

| peikionec vas at the Shop Smith did not know where the

o gekkionec vend, bal s bold he vas standing down the foad in bhe o

N dark valking on the sidewalk, buk Smikl never saw him. Soikh
 ohaked Yak when e saw Yhe suspeck he konewih was the gebikioner,
_oecause the gekibiones walks Yoy Wis house jusk aloert everyday)he

B  oows e 2ioneds walk. Maurice SmikW never menkioned he

, :\(m.u e pel koner Was the saspecjc anki A“'U lavs

evxﬁofcemenl bainked H\e (ase m“'\ their unnecessar y Saqqesl ve

Q\oceluie NLU\ Q)f \Uw\ C(oSke\((Smu\ S-‘ﬁevxb to obl—a\w an

 uneebiable tdankil mlnovx On oo 19 of SmitW's Sanvany30,
. QOB shalement he slabed Hhe pejcijc{omer‘ had the same hoodie
on when he dalked o the gelikioner eacliec Pab wightk, dhe

Qelc suov\ei‘ 3%}( A\Aﬂ‘(f h_lgl& \L over ll\ﬁ \\e@&,\oul( SVMH'& Atinlﬂt'

) o Mﬁkv\ou_whlf_olpf Yo heodie was. M Jhe 1:‘1’101421 5 Hafcl(\ ll'ﬂ,
o 19\0l3 ketal Maatice Qmckin dest: {e_é_%\mlc Wee pekikiones lml

 adark heokie on bk Smithe dint know ik s e backyor f o

bluz,mul he didw L know i the pelikioner had on jeans or
16tacks('5/ﬂ:ﬂ/ts 1. pa. 7). QM\WA\w desk: fced H’\AL e

susgeck had o heod over Wis head and id s justa dark i lmge 'y

 bed e knewth vos bae pekikioner he knew s o person’yand

N .,.dmms he knowis e pelikioner's walk thats why he was sece



) 69

; :ijf 185 him, S bk desti fiod thal TT and Keels wend indo the Shop

 Yhen walked Yo Wesley Walkers house Yoaether (3u-14/i3Tr. gy, l(cl), |

ol deskified Hhal he didn] see Jhe pedibioner ekt Keels

 shoped vialking Seith Yven deskified, hal once Keels was shot
andfel) Hhe pelikioner walked away Hen cameback and shef
 Keels agpin(3p-i/3 T 04 115). When B kkany Croskey feok the
stad ok the Pacch 14,2013 Yial, she deskified thal sho oy

Mg gebibioner ol Shate Hual nighd (shi-4fisTepn 186),and then

- deskifies Hhad she never say Jrke pebbionec thal day (vl
T q7e 4g), ﬁfoske also Jeskibied Phal Hhe sce eo‘ NaS facing
~ Jor acoupl le o seaans,anJ {had she cmllnl desciibe di’lyﬂlmg
else oJcL\e( J(M\ his dark Clolkes(z[u'lQ/lﬂr 40). Ccos\;a\{ even

- Yeolikied Rl she spoke ikl Loy and fmm\,s abouf e

b, and Moinke Shal Me pebikioner commitled tae mucker

G Ll-l‘l/tﬂ( 0\9) Croskeyaloo lesu ed thal she assumes i4

N(LS‘“M elc J(wner becanse of Wis ualk("SIl\—lLt/lﬁf 19). The

| d\hoae( 's, counsel pounked oul Hhak vhon WSO mvasi‘qaj(or

S Ltul o@b\(d Q(oéktzy ). did yeuw nol.ce M\\A\m\g aboujc -H/us pe(so»« s
o wxlk 2 Jurmf, Croskey's November 4,2010 indorview with the Weso
o s\\z (e \&eJ, No matan tet really”, Then (Mask doc Vol

. “MQZ(WSSLH\[ W%CS‘LCA J. LS %\e_m N‘L\[}c\l\w\[} “MXL Qujc yeu w\ )c\\a ,

- ind feame Mk i s O™ ) Croskoy ansneced; yes malam”
oand e wieskigakor Lail wnneCessarily sugested) ani

e v bocaon of W sl ! b c%tw feplied Cyesrdan’
,(’slu'\L\(\‘ST(() 203-204), The WES0’s wpesmissilly

Suggeske(x £OYM of Yz unseialde iderkikicokion of & so
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(1) (59

called “Saunny walk” y50 tainked bhe case Huak awibness, Marice

Sk, uho gave a shakement aiming thak he did rot know ko
EJ;\'\c susgeck vas yg0ue hiio 6, L.E. 0. Agenks avolbier stakement

.A_A;usivxg.l_\\eﬁ..imge_(miss,iblyég%esjrd.f:orm, of idendification ,aﬂe(

 feceiving humecous oktenses for kakficking and dishribution of
cocawne base oves 3 yeass ond myskeciously avoided a mandadory
A5 year sendence and $50,000 bine, and fecewvel o 10 yeaf

 sendence withod Mhe mandabony 595000 fine. S also

yskecioucly maxed oul W 10 year violend senkence inbhe

| - ;Sottjclr\ Ca{al{M B.epafj( men O:(f Co{(ecj((oﬂs on ()fobajc(omaﬂer :

isetving only 2 years for of{enses Wat prohioiks gobakion,

patole o8 susgension ok any gark of the sendence. Soseph Sably

(’YT) Who vits tlozest Yo Y vickim a\\&ﬁus()ul staled eboe

el and askified ab kel Ynak Vo Qi L Koow o Yo susgeck
sl Wee susgeck wnsl b o whete neat Ywe qacageythak bee
susgeck was conong kiom e Shop; and Pal the suspeck haba
| ,!;'M(b\& o (Gee Sose oW Sabo's Wij2010 WESD skakemand; and 3fitdfis

e Qﬂ;"'\’al\-f\‘S‘b, Sabb olso Yeskikied Xhat We Wad soen Yhe

 elskmer bedsics On gaagtlds of tne Harch 14,2015 keial

o heonsteigh Sabl Yeckibiod Yhal he vas nevecak dhe Shop
ko the sheoting, bk Seikhdeskified that Sabb ws o

‘H\e S\/\cp Wikl Keels be fete the S\mwkng and Sablo and Keels:

 ialked bo Mosloy Matker's house dorplheton gage 14 oFbe
_,Eh{c\\, Lfax,\safiQsc.ga\ob,Jceejci%u\ Hak he didu'k vk olhe

g\«op lwk(ng for Jumper cables wdil agce( the s\z\oojc'img (3(1\* M/
13\ 93.%0 Sk Snikh shaked Yl Sabb was al the Shop



(1)(39)

\oo\a 14 kol jumger cables wikh Keals, bekere the shooking
on qaaetd ofr his Sanuary 30,9017 shakement Lo the U(.‘,SO o
S{V\J:\’\ i’&&é\! QA ‘H’\Qj( JCL.Z 5‘1{5?@@(' ka({ a. LUDOJ over. '/tlS l’ledtl

| | M(}[\Hé{ 53 Trp Al ‘Z) ek \Jes(e Lia“(er Uho was closer 4o jrl«e

suspeck tesk £ ed Jc\mjr the wspﬁci d Jn'lr have & heod ovec
hishead and Yue susgeck Wad W halriwa pudded g
| m\ }m\(z/u—\q 13 tr 'Sq and g1 64 - LSS} N@[ey \n\alke(

a\so teskified H\A— Su, ec? cawe from the Sho
. ('S - \Ll/ts'ff 152), Sk ScéS‘C fred Yaad Yhe gekibioner
ok Ne Wi 3 el locks the nighl of the 5\'\::01( Wy
( ¢ H{B \(.¢4- lOQ) buk Oeked \‘{0&3«\«4% keskik eé -
:()C’)c koner norwally kq)k his hair (n cormeoy beadds and not
4 MA\DC\Q,J&Q pejnjnoner Yeskified Hal he kai the same
 Lofntow braids on the night of the sheoting hal he had in his
Noverboes 15,2010 mag sl\ojc and UCso mUengaJrof Wayne Hefadden
,als,o 4@5-1' ‘\&H{r\e .()eJc,JnoM( had his haie in cornrou br mJ s and
not dreadlocks on October 29,2010, Ean tF an impecoissioly
;ﬁsuc)ges}c(ve poceduse is ased Yo obkain an in-tourk (denkbiendon,
ViO\l’(!\ﬁS\oV\ o(' H\L nleﬂlr Qcajnm evdence L3 N?l' e(fof |4 the

___ev;&.v\ce uas” neve( Pheless celinble ander bhe J«Ao\\h okthe
| ,cwcums‘m\ces Sateher \Q6E34 0k 560 see also Unided Claes.

N Milkesson 84 F 34642, 695 G G 1996).  The ackors The couck
,("\D\Y Congidef | R Measul \1\6 (Q_\\O\\O\\\)(\{ mc\uke \\lf\\['_ \N&Mﬁ‘)
opqottai by o view e gecgebeator ak the Fime of ke cime;(9)
e wiknesd degren of alhenkion ak e bime ok Y obfonse;(3)
| Jc\xe actenacy ok the wikness' prior descrighion ok Ve Qa(q@rm\of-
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(\)(23)

B (“-M\M; tidness' lovel o‘ﬁedmm‘—\, when denki ( Ldefev\&mjr as_
e Jc\\_geige)fmlgmu\\e time OL}}:\LCDL‘IQL\M;O&, adBY e
jlmgi\\ﬁm_béuunJLmemJ}LLcm\&gmMnm L
o Milkerson 34 E 33 ad 6a5(ciking biggecs, 4090.6. 0k 191200)
— C'(QQM,]_HLBA a1 309. b(o()l\[m% {\w%}ml@ﬁ dothe msjmw‘r S
___case, e anpliabilihy of Y tn-couck Lidenkificakon was
I _k_ﬁ,dam‘_‘%{z\ foke Yaak Mouice Sk and bethany Lioskey’s
o opgettuthy Yo view Yhe gecgebiakor uas Limided.! Cuibostales
| Jc\mjc he did nok see Yo gecpetabor unkd Tweceis Keels
o __Qmp{zeAMAlkme_, sPhen the pecgebcator ok ool Omith
— ‘Lf.s};ﬁ ed Jc\/mur_qm eto Q-LL ua\keLamq hen cm&mb_ac ,,,,,,, i
o )__M ,,,,,,,,,, ,ANL 9}\0}_\(&\5‘&9@\“ muLﬂm Aum(' SM\“& IJULA Cfo9\¢e\( Wefle R :
S i:\our\i; ablock awa\;_asf 10:3044 nyg Wt Smidh's only
— ,LQ() ij,)@m!cx( Yo see l—\r\ze per()e{wér W&“& i3 uhen he $jmtes
e pecpeliakor Shol Weels, watked away then came back. Whee
Ao vickinuas shob,the sheeek Light uas ook Al Yo sibnesses .
described Yo pecpeiabor as veacing dark clobhes, Croskey
skaked ue pocgebiator vaspacing” Baak adbcth awdec e

l

_ \oody as nouhete noac the garage,and Sesegh Sabbls .
-\esL\Mov\v ok the pecpeltatoc came from the Shoy way ad
e aew e reax She gptoge corfoloetakes ik Mee locakion
e e vickins body\nCrotkegs shalemenk oSO she shaked
[ 1she couldu'l tdenkify Hhe snspeck thal th uas dack and he had

sheeet Ughd ak Yne apsase) bqjcj}w. locakion of the yickm's

o on dack clolhe s, Bobn Cioke M&Sm\Lcou\LLL view Yo ‘ '~

Qe( QQK(RJJ(@( 5 Qo\te No( \&\\\c‘(«\\ Yhe de C\olc\f\\wg\l\a \xo\& on,



140 123 C.E. Hucray blud., the Hasonic Lodge where Smith

On Danaady 11,2013 il Gr (msley, the Pr (uale (AV&Skﬁtt“of‘
Hor the gebikioner; Yook pickures of Yhe area where Hhe incident
occured and detecmined Hhat you could not idendily who was

6-Lu\Jm w\def “1& l u— lromH\al cLskmce H»QSDfee«l Alay

Oniked Shakes v, E\kayih, 99, F30157( 1446 ( Van

k@. WAS W OD‘J'J(\OVL Jco el -uke MAV\.MQO(QQL(M Aﬂl’ a

: (&clar?z) aw&s esjcs that he feally did ot ﬁ&l’ a ooJ

N adission o§ Moo unce\inble idenkifseakion alloued $he tainked
'\M&ng{c«ﬁm evidence J(ogb Lo the Jaly and facled Jo Pleseive
ko Cesere for ditack teviaw, violals ug the pekibooner's
Feuur boenth headment rightl bo dee process. Coun%l was cleatly
meucc«l ve ’FD( Hus pm(cue Mtl posl ﬁonmcl';om thei
t\ould be gm\jcu\

(1) (29)

 [Thwe dkance From 4 Nilliams Ly uhere dhe viekim uias shel,

ami Cr 05 key Was G‘la;\clf "9, 1550 feel-au:ul from each other.

- ,AL |0 30 ot g H’ £of& (‘,oup\e 0“ Seconds tl’ WaS. tMPD%LME l‘:o(‘, :
Gmith oc Cfoskey Yotdanks 4\1 Ye pelibioner as Yo suspect.

: 5&\?9‘0&(\[‘5 D?QD(LU.V\\‘\'\‘ L,o,,Ma.lae,A geﬂuuu \Aevdr (:\M'I:\DVL ,,o-(: | :
bhe bechy haired man(factor ) was small. Van Salisbury Stood on
e deck ofa bobbing ship indhe middle of the nighd, netvous

| A,lsjamce of 38 140 feel for ileenor fechaps only y atew)
aanedes, bk ke ded nok ook ALMCL ok Hhe man's face for

[ mofe Yhan a feu momeats. What lJch\e he could say aboud the
| man can hardly be called an' " accusate deseriphion’ a‘a suspech

559

ook ok He \Jusky‘\/\mrei M) CounSe s fa.lareioobaecjcjco
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)(8) Counsel was inebbeckive Lor fadling o make plopec

D_b:)ﬁL_LQﬂg_a‘M ems_aumal) Q(Au%}ke wssues .
fo( Mo.dc {evie\. ]

“h dofenhank Was Hoe gk ko e elbeckive assishance

_ LMLA&LMJ,&& Kmondment Yo the Uaiked
Chakes (onalikadion. 5}( ddand v “askmgxoﬂ,'{%ﬂig, 668y

. odSekoosplagd. T L

 Comsel Sailed Yo oboseck Lolhe camalabive hoarsay
- e_w!&vxcurlmﬂnd_bqﬂa MM«LJ%_MLUM\ML% uf B —
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 Domingue He Bﬁ'Je,.Mgifabc{cqﬁhg_‘emfiemce, ofa Matder
S ;Umgon_ir\(),ossess..’maﬂkepd{i{mcuhm o Mader

o _iiue,c\po_n Was evel (ecaue(el,,sli_o_lakwjﬁu\e“,O‘l (b) of Soudh

____M-M__;CAIQ\’\M&L\&QL_HE\L(.AQMZ_(SCRE),RQ.&L@Q oF SCRE, and

S M..vfﬁce-,&f_.\(tb&ﬁk’\(m.M\lAe,pm&..v_NAQ&Q)B_(ZQU,S.,A:L27 A |

Counsel buleb boobipcbbothe Skeke abnibbing clevad

M kb Fucheonth hoendvend ciohof e Uniled

?S &ALQL(LQ#LSLLL&LIOV\ .

T Rk il i el Bkl

o ﬂc%fu&égﬂ (#\kAlﬁl[BIL.()ﬁgL\D_‘b)_.ﬁounsel ﬁaﬁlei,,lg bbJ’ech o

?ul&m&éﬁmﬂczﬁnﬁk\z\,‘i.&iar}oﬂ&uighb£Hmshw_«!{ @
_m___-w__J(\AA.YD(LQ‘O.‘i@(\!@(L&L\AAH@(C&km,b@\LLL&IA_H\LAQIQAJMT L
e %Haf_c__,_()ox\macmu\,a_fce(kouub\()che_ﬂmcJ.._Dom(a&tae o

T s queskion, because Yhe Slake was wvioldiono® .

o Redetot(o) of 60 RE. Rade 4o (b) ot SLRE SQQC{«C(m“\(
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a

(i)
SNakes, Evidence of other crimes wiongs, oc acks is ek adwisshle

S UUIISIPRI——

kg_sl\ou ackion fn @uﬁqmﬂ}kzﬁeﬂu%l& Jhouevenhe

aAmssLbLe_Lihou.m&La,deniLLnf,Jhe ence of a temion
_lscheme o ms.m(cmr_a_cdeﬂi ok’

( W

[T Kok had no televance bo the macker aﬁ;rms Keels,and

'DJMMMMMJAM T\M_ S}de '(:uf her

M—MW*‘W

e e o

questioned Skl aboud a qun hal fell foom the pekikionecs
sk ducing Hhis &H(S/\\'l‘l[lﬂ{ AN Oucing the divedt
Jmmlwn o&ﬂa&eﬁ wikness. De—l(e\ H&Uckeus Jrkeﬁl:t’z S

questioned Matbhews aboyd the same fight with DOMMLM S
&BLLLmﬂﬁzjf g 3. Coenpsel. dso faileddoobsect

“ otk a&chlgncuf He £ gk Yo khe jury TheSale. £ud'l‘\¢f

questioned Matbhos dml.kﬂmﬂ(\u\l mc gen. thvas that fell

-anUJM&l\ws Guethe. CLVLbACk‘l'D‘H\é Lloner
1(Ii/&k L‘l/lﬂﬁ.p% QH'D\@ MAQL\MUS Yook £ wd Balhe &d

ok koo el kindof gk wes and ek he dd nobgie a

_aun back ot zhhm(}uq/ﬂr 2 UG). MSO L4

Se“e(v &our \*eﬁk ( el ‘“\AL e Mu\ulgLu

e

) wQMon TD\&

lu-/13

MALMLMD&B&@H&M&!&JJQK S

dicecd examnakion Yue Slake iWeled doskimenal

evidence Nl Dekiol Madbheri's gave the pedidioner back

o handun M.HLA écm,ms the mardec Heagon i
q[?_l 4-315), Theenehouk Yuis examipubion e

Shiekwdmia}\mﬂ@k&%miﬂxe Maf&(

on L0 nevef Qows& avul

ﬁ wmqm_z_bw}u s\m\l casmgs foundalthe ccimeseone
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(1)(40)

o dobeidendikied ac M mardec wongon. Connsel faled Yo objeck

i D@AMSJ:&&AA&&H(A@JC@l%iesi.'mm{a[ eviieetc,e_,gf 4,9!44_(14( - B -

Weagon in possession ok the gelckione Firsd the pedcbionec

S ook fced thal he nesec ouned a A4S ealiher handgon Glcigfls

T04.362-36Dand hehad a nEﬁ,&o_migl}k_ajiel(_d,g_(,(mg_,.w..ﬁ._ )

: ,_..&a@kmmxpﬁgm\c{ahajcz\ﬁi.%&.ﬁg.pg(l_.ﬁﬁ\hwﬂc&l&m N

bl Debeel Wb Neslchied Wal hedidol pickupa
1o ot 8:d we know whal kind of qounibuias, Mablhews's |

,.i;.Jceichrv_tgn‘(~ CQILQ_b__amies,__.Ng‘t\.e\_HgfgéAenléN,o.u«szo_ei & o ,‘:

210 tncident Repeck Sepplemental ool Mefaddews

ﬁ.,c,ﬁ\mC\q#Qggfju&@L\&ﬂs_&\Q;g&Umw().\Me-c\_gcu,\‘,'m)(lx_a._A e

_lpekibione0s gossession. Une Slate ased i admibled
B ..J_miip#eﬁalagiwﬁuicl@ceik(&ghguf—_ the cestofthe
et andindheic feply elosing GhewfisTepa 493-996).

. Ik{s_s‘tof\(oﬁa}igk&ﬁm&mﬁzn_of chaA lJctSétsgc/ I

;W:ASLJ‘LLQ&L:-{(M\fL}QA..S.LJAt{ ihe*‘)‘g‘(y‘_ loc oVt 1[ lu'm, - o
andthal prejadiced Yhe pedlioner Tue Saboasin

_ leteac violakion of Qule 602of SCRE oy adwibhing

 Mefaddens deckimonial evidence of a mucdecrieagon and

tourselrins inelfeckiue focbuling o dgeck o s

| _>.._Wknmldgam,buimm_mﬁQﬂMéLgm
T Heskimonyee Me Sfaden nor Y Skake had any gecsonal B

o MQ’&MJ&%&E%E&QMA@; A, Ni&]&&ﬁ_, o *

___|na J\QL&Q&X’&YEQLMEQL_un\es&e\lf\&ucz;f\sfs,t\l(gé_ucz&w.W___._-w,ﬁ o

Liciend o suppet o fonding Phal e wikness has pessonal

Ynonledsp Mk Y aun e pelikioner Vool tn akight, vas
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Yhe mesdor woagon-There {ete an Meakion of any Specific
QU AS -HA& Maf ie( Weagon u{jc\;\oulc o balliskic’s natch uas
inadatissible. This preyui{cul the pebilioner because the
solicthor misled bhe jury Yo beliove thalb e pebibioner ot
ord\( possesseA a qun al the kime of Jc‘/\e Slkookv\ﬂ J bek H\ﬁ(’
thal GUA WAS H,\e marder tJeapon-Tke menwlfwn g ofa gun
Yl was neer compared and linked 4o the shell casings
'foum{, Mu‘, ‘H\{S SJco(y Aboalafighﬁ Hvz«l Aclaa [ /t/ '/’ooli place on
Segkember 3,010, the nighl of the C.E. Marray v. Kingshree
Senior Wah fook ball qame, has o teaal geound on boing allowed
into evidence and Connse\ vns dearly inedbeckive for ok
olojecking do the admission of his evidence oy the Slake. None
of the viknesses could acleally say they knes Hhe exact dete
o s alloged Fighk) so Yhae solicilor suggested her own
date 4o try to ablach the gun fo the macder withoud ackual
ptoof. The State violaked Rules 402,403 and 603 of SCRE,
Rule 40T of SCALR Rules33W0Vand (2),Rutle 34 (b), and Rele
8.4(@)(bY(c)(d)e) and () ) ond volated Hhe pel—&tfoner’s

Fea Leenth fmendment ciohd Lo doe grocess of the \aw.

Cotunsel mas clear ly inebhackive by not making proper objeckins
and motions ,‘o&\(\r\g Lo preserve these issues £l ditect feview,

donyina the gekikioner due grocess ofthe law guatanteed by
Hne Fourkeenbn fomendmenk of e Uncled Shakes Constelodion,

5
}
{

o d Qoo t-Convickion Relief showld be ganted.

() )



(1 (42)

%(\\SCe) Counse\ was nefbockive for Lai\fwj Lo object o the
jsolieior's numerous impro per comments and misconduct in
 Hhe Slake's closing and tegly closing asgument essentially
Yeskdying during Phe Yeial gibbing hec oun deskimony against
wilnesses in the process, fabricaking evidence, presenting
{alse evidence Yo o bribunal ) au& “\reameAg *oq,a( Fher
job if the Sufy de 't covwfcjc) ad counsel failing to {ilea
moion for a misteia] with prejudice due tolhe namerous

intenlional misconduc oF the prosecal—?on-

“A soliethors closing Mﬁum-\— mask be careiuu\( Yallored <0
as not fo appea[ lothe pe@out biases o‘: e Jan \{."sjmie Vi
Copeland, 3206.¢.319 304 H69 5 E.2d 690,624 (6.0 1990).
SLﬂ\e_ “6&““\0\]( mosk f\oJc be ca\ca\ALeJ ko arouse the yufol s
gas5wns of Qreju&eé yand ks conbend should 9114\{ within Hhe
fecof J MA reasonable wlerences J{L‘AJ( Moy be drawn Hhete Qrvm.”
Gimmons v Skake ;321 €.6333,338,5035. E.24 164, 166

HELLTAY

1w dhe Shake's clostng ammument the solicitor commented,
ul wank yoid Jo Phink about how Hhe \evel of planning
would have daken for an Tv\c\:v(&ml, Y Aeganéml i HhGs
case, qark his vehicle i hal ti e pabhway accoss the
Slctaajc Qom wl\zr A\ \(&\s Was Com:mg ‘Tom and | wmjr
\oi b f“\(n\{ aboujc bhe lm\ 0(; Q\M\l\:v\g g b book @or Gomebocl\/
o back ok e vehic\e ouk bocanse they know uben |

375
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() @)

kel Abiss oy e apk ko bz alble Yo haol Yall and qel oud of
Jvae: &“V 0£ 5:\«06@ ioc-tc,, we Noau Sabm}t jfo Nou 0f¢ eVt leﬂce
o ama\ice of kot a“&oug\\x.u(‘sl\\—l’-([tf((. .‘l(oi)). Twis
Commen s wpiogel and Contaoned Qa\ocieap?el evidence

. C(mjcclb\‘ M&o\icf\l{o{ )M\A comnsel falled to objecjc Lo

e misconduck. The £ics) menkion of how & vebecle conld
6el ko Hhe gﬂwe\ { Dou\ (“‘H/\Al- title pa.-u«ua\(") Was :
6a%esjczl b\( The solicthor iwfnﬁ Hhe dieck emmivxd.'on o
Sxakels wiikness Mansice Smith , the solichor shated ;
“\'w\ Cafious a.bu‘\’ }c\r&s \,(J(\'\z area hete l',\/\al’s \oefo(e .
Yhe qafaae. Wous does one gel— in thal area?’ yomith
Ceied K a (oad i almesk ke o fout way 50 dickond
Jc\\a)( (uns wp basiAe H«L %Lpp. \k ARS ocLL Lo '52\4,” :
(32/&\' l‘l/lBT( 04 120-19.1) R Y 2olicidor ¢a¢stoneA hegr
Hness a\ooqjc,“ Hou a velicle could 3@1( on this gfavel
(‘,oa&? ”) \JKOM,\!Q(,,‘S&LJ &\(dnﬁc(e, ‘\"o 5 6&5L of Cof( obalore .
anyingy a5 o fack, Counsel wasinellockive for fadimgto -
o jeci Jco 3()/\494 Su esjciov\s as ueuj\w l\axjc '\M()(‘oQa(
Su eckion was admitled lur(v\@ Shake's wibness Waslay -
Wm\(e\u’s.. Yiceck examsaation Ve so\ictkor said) S0 From -
Yk are youtelling us kvl Yhe velscle would Wave bean
backed up i hete wikh Yhe Ltond of e vehitcle Ineaded
Y Way? ' (3h- H/\BT(.%.WQ—\‘{B and 055 \5\-153). The
"\Q‘LL > ,esjc(m Was &Amiue& An«iv\gsxalce‘fp NIjmess .
Dekcal “?zkk\/\eus biceed examinaion (o 5T g,
296-297).No wikress skaked Mhey sau aviide




() (4t)

, bw\a Qv\lco,l(\&e Sf avel Coa& whefe the Saspeclr tan.The
solfcf('o( &Llof :Cﬂ‘teé H«is e\IIAeﬂce ami p{eseAJ(eA ' l—

f{'o er jar \ Ucribamo as faclaal ev&lmce violalrfvxg
Rale 40T of SCACR Redes 5.5 0) {5&003 34(a)(¢)(d)
. (@30&\&“3 ) ovn&,‘f\/té_ ()rir\k(f\owz( s \iw( k mfk I&mw&menjc

i ,‘6\'\3‘ Lo due process.

the nex! wmpropes comment by the solied Lor was )qu
all have childven and youdce 5\kking down skaics and you heas
s noise and you fumn uf ohasrs ond you See yous kid
5LM\A{M} Yete tn the coom Wikl a ball i his hond and you see
(ubere there's o Yolz n the wl. Well cd You See your kd
Hake $he ball and Wb Yne wall Yo creale he Wole wo. 1o
Hu(o. any \()o&{ e\se Jc\m{e ) e c'\(camelcavxces b uk{ck he
has the ball in Hee haud Hadts C{fcqmsjcmces 1%1 coald lead
Nett ko dolermine whelher or ot Yae elild &idHhal in el
Imerdand. When yerl'(e kW comes tn (méyoa‘(e Jca\k‘mg and
e Yl viell did you oot the ball and your Wild says
- \O. ,\/&\AQV\ you MOL\{\V\@& &(‘.’x%’\oﬂ \Dc\‘:ék On \,J\J\AL lo \Oe\hé\fe <
youl ja(\,@'ww)tx pefsons C(Q&\o’u\\k\[.” ('-’9[\\44/(3’((,() .Lté,D.This,,
COW\MQWXC '\MQ(O(E( \\{ 5‘\1“@(& lr\\(; \)u{ &U\ £€0M “\é ' lv\le. ,
,()Coviv\@ Jc\u, ()akkomf was 6qil\Ly beyoﬂl a (eazonable
otk bo the gekikioner having o grove thad ™ anyboly
letse” commitled the ecime This Commavtl-,u,cgs Com elelrdy
oubstde Yo tecord and had no televance bo he €ase.
Cmﬂse\ ‘\Cu\ﬁ& bo 0\032(;]( Lo H«is commant on the @(oum\s
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(1)és)

Hhal e Slake violated Rules 402 and 403 of SCRE Rale
Uor of SCACR Qules B.4() and (Y, and the pelikioners
Fifbh and Yourleenth kmendment cighd do due pocess of the
| See U.6.v. bentles, 614 3475, 32 -93(1< . 20l0)
;(()foseca)ro( 'S (e ﬁe( ence Lo %chAies done on "e\eviSIon shou
iCSl impfopes because nol SquoereA \DY evidence), The Due

, :QCOCQ% C\A.qse ()\aces on the {rose CaL(OV\ H«e bu( len o—('
- lpecsaasion £o< evely eleme w«L a‘ the crime C\mfge«i ,M\cl

-ovx\x{ i fale Creametances does the besden shifl lo e
deferdant. ﬂcvw A )c‘mg o Yhe bugden of pelsuasion mash
w’»k\xskam\ (‘.ovvblcijcujciom( %routfm. See In e W»\s\u ¢ )347 us.
359,365-3¢4 (1970).

e nexl wgtoger commen by the colicilor Hhal gounsel
faed Yo ob seck Yo uas,” Ladies and agntlemen | whenever |
prosecute a case parkieularly a murdec Case. 1t yays on me

becsase Phete (s 50 ack ab stake and it tnevitably you

[nave kagedy on both sides. You've got Yhe Sapily of aviekim
o Wae \oed o loved one tn the mesd dagic way, Mok ina
hay whefe \My'\te \ived a\mg life and \\\e\[ 3uch Yie ok

nakugal canses and o\d age \ike v all hoge and gray Yaak
G’ol ‘0\26529 us -\'o Ao. \,3«'5 f\ok W SOME \g‘m& oﬁ e AEV\,‘L of
tlness of anyeing dlong taal Vine, \'s ik comeloody
decided Yo gayGod and bake Yhe \ite ok o \oved one and
When you odd on bhe fack Wk Therris Yedls had 3u$3c
ceached Wis 20 iclinday 1k wmakes i even moge

i
!
|



(u4e)

ta \c s l—rag\c for Me. falmec's Qamhl teo. M\, heart 4oes
Loui Lo Wie family as well juet a8 Theris hada mom and

dad, W Calmer \Ms amom and o dad and | made a
Conscionkious decision noddo ask Me. Clomer any queskion

| becanse Vikink quide fankly his family as Hhe Kee[s

(:auv\s\ have lost o \ot. T\w otly “'u Jrka-l | can say
Aboulr H\ajt 3 ﬂlless 0‘ kouuus ase comes oul ”Q(C.
Pilmer's Samily mu aet Yo see him agpin. Therris Keels's
»Caw\y wl noJc ) Wt l nae( see him nmA you kinow bld
you all Waak Thertis was not a gectecd geson Hhad nohodys
pef—(ecjc | meant Haat. | knew Al{ the lesjnmw\ wotld come
oat bl you know al the end of the day, Mr. Keels wasa
heman beu\g and nobody deserved o die “«ajc way. Nobody

|deserved 4o be qun don L ke an animal {p 4he mcUle ofthe

{oad and thals e:cacuq ukaL ka‘ppenl o kim. ('Slu-H/ts -

e qg"{’?‘l -419), These comments were ¢ ecu\

map propna‘le av\A WAS. mlem{ed afouse. the eMDl‘lonS MJ

 |passions of thejary These comments held no celevance as.

| Lo the facks in evidence 4o prove guil 14 Counsel £ii\ed 1o

object do Hhese commenks on the. foumls Ihal Hee Slate

ﬂV\O\A—LQA Rle H02 andt03 ot QLRE-, aoused the emolions |

and PASSIONS of the BLUYS and vioated the L Koness
Ezu( \ceevdc\l\ f’c M\L\&Mcﬂ 929\,\3,)@ c\u,e QIDC ess oc (-L\e, tau. -
500 00.5.9. Galloway, V6 F 34 624, 632-33(GH Lir.
2003)( Q.(oseculmc‘ 5 commenk aboud ks pes sonal

- expeiience Yoying other Cases involving drug medes
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(1Y)

fimprogec); 0.5 v Meignt, 635 F 34583 0@k Cicop0)

(prosecator's comments aboul siwilar cacee he Liled
impropec becanse (eflecked prosecedor’s tnpeseion of the
evidence and inttoduced posecadors porsonal expetience),

The nexd tngroper comment the solicilor grosented bo the
ey was, had falks hen | talked aboul the defendant
Catking hic hair, | wasn't Lalking aboal t4 because (
thousht he uas doying do conceal evidence on hie hair. | uas
ladk{ng aboud {F becanse he i *fytngio (ergey\-t an mage to
you ot 4 person he 16 nok, You know he comes indo this

[courkroom e ke do gor bay himself as conecientious,

shudies ) and yeu know he kiks all the kl@k macks. Young Man
nok macried check o children check, college hadent check
clean cal chock, nice sailckeck) nice tie check yshiny

lohoes check . Me wanks Yo cw.aj(e, e becl ()o%llole :

IMglessi0n on His jury bk 1ds o lie. The image—twc you Saw

indlas courl coom Hhss veek Jolks ‘H\Aw[ls alie ad 5«4 likehe

lou ne Nt\ﬁﬂ. llm asldvxgkim ques‘{ons ) clordl ﬁei 'l-L :Lul s*el. §

* radiec and genklemen you all cmnolﬁe;l (bhisled bocanse

.  his is not Hee pe(sonﬁjclwl you Seein the coarhiom is netthe

same wdividual who ' Wis ()f'\\lajce (ife back on Octobec 27,
{010 Yook & 45 caliber giskol and londed Yo bulede into He

vickims body,” (3w s 4119 414). The solicidoc was
ivxaeqioe(‘iqjce for Yelling Yhe yudy Pk Do pekikioner s
nkenkzonally by bo dacive Me jucy with W rysieal




(119

 ppeaiance, Macital shabus, e fack Wk he does nol have any

clelbeen, the fack Yak he vas acdleae cladont S and lied
and fabiicaled evidence aboud Yhe pelikioner Liying o
pof ko AV kimseu: 45 CD/\QC'»QI\L'\ouQ N\X 9&(4‘1@5 ) AMJ
Fabeicated evidence and essenbially estifying felling the
sary he p@lcijc{o'u’f as drying o create the best pssible

implession on Hhe ey bal L% alie ; when Yhe comments wee

fol S0 o ked by evidence. Counsel fule d o o\ojecjc Yo
Huese comments on e atounds that bhe Slake violaled Rales
409,403,404()0) and (2), and 602 of SCRE Rede Uo7 of
SCALR Rales 230 and(3),5.40), and §.4 ()0 )
(63 an& (Q ) M\A Jf\\e p@mcloﬂéf ’6 Foaf lée VnL ,/\ Amendmm\l n’glnl
Yo due process of the lav.

The nexk wpopel Commenks by lhe solicitor Hhal chould
have been ob J eched touare ,“ \{ou, see this ?nAIvIAua( and
oe all saus some parks of (L during cross examinalion, you
L\aw My bocs M. Sabb a[ways folls me Kim when yorlre Closs

@ xXamt Aivxg -\'\M u‘}v\egs of AefreV\&u/\L M\ea S0(e o ress lf\\am

 ffor dekale Ve sl oacanse mosk ok Wem will Wave a kot Yo
, Sce\\ Yo ku\ousc\w&‘va \Maf\ ‘a'\\c\c'\M) Motu\k EX\2 N\M\Leve( nw, ,
XY

erne hagpen 3 and Yvey've had Kime ko Hink and bor taam

o Jr\:\o{‘m on kil this 16 the M091<3M90( kad doy e be

Y Jc\\ey‘ (e Q(@Qﬂfngf('of&—. MA,,\M,}QUS MeH\@\l u\/\evt,yoq o
 have a defendand who's cka@el with 4 crime. He would have
. M\oqu\:\i« aboud Huak erime and Phat and QW,(\[‘HMV\@
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()u9)

set (oow\AiM Yk AAY a whole lo} more Hhan you woald ASohe

Will pepate a story andwhat you have bo dodo gt Hhe Hath s
pfess him for ialo\i ls. e fells me Hla devilis in the Je&,‘ ke

oecanse when they propate the scriph they dott Hink aboet

what if somebody ask me aboud Hhis becanse if I telling 4
il'e)ﬂl pPefson Jre[l{ng a {[é 'S no«l Ofﬂﬁ'!'o remem&f d//#(g
dekails and Hhe facels of Hheir E’e.» (3l 15T g, H19),
Connsel £ailed 4o objed: bo these commends on the 5row\Js
hak iks hearsay and piks the eeJrchiowe('s eredibility
M&'\-.\sxg ()O\Oc'\dm/\ Mﬁo{ me( solicidor Ronniz Sabbs, ket "9
"\ anc‘\icio»\e( WAS 3«4\\(»\9 alie i he didnl omamber o
dekai\, violkes Qedes 402 andddDs o SCRE Rule 407 of
SEALR Rudes 3,200 and (3),3.4(b), and §.4 (X)) d)
()andd), and violakes the ek Loners Sickh and
Four keeu th fuerdment cighds o conbiond wiknesses aganst

him and dae process ot bhe lwl

The nec) impfopel compenks Hae sollethor prese aked Yo

bhe jucy uere, When Vs proparing for Wie case and V'm
W{n‘&ivxq aoonk e evibonce Yak ! oo QC?,%I\LQA. \ a\w\y S

6@& kaots n My %!coMM\f\, oand \ A(AV\(!( w\c\e( éerA m\l (
couldn't anderstand, Godly o could somebody be so
btaze and juch o come up and shok somebody withall
these people atomnd, whal inbhe world who doee thakuho dees
Haak, Wow can some body jusk oo cod ooded ke Krak and

| s kalling aloond e eace with akciend of wine and she
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(i)o)

told me well 1 he vanked an audionce and {Hs like bhe
Lighk uonk of ) Phe Lighd belb venl off yorr cight, te vas
Haad bold and he vias thal brazen and hal bcuf and Hhal
¢old blovded because he vianked an aedience and folks he
A‘ltlﬂl‘(' )ach NM\L 0Ny awlxu\ca.\%e Navxlml paf l:ca\m(
aodrence .. oo know back n the day vhen Luas aliHla girl my
Inother Wad 4 saying and her saying wis wherever you ghow
:Eoulc 15 whete you ge L whore ow(') and From what she was Lelln
e s (F you a0 and you embactass me by shoving behind 4
55(:\1\ool \J@\WM o0 aml 'm goinﬂ Jro cwl‘ \/oar behincl aj' §Choolt
ESSZWL(&({' Y ”\1{1[ uas her Message ‘l’o Me 4/11 £>r H\e Je/enc/anf
he caald not have Hhis 135 poanJ man who has a crack
addiction and who he called fool show him ap inFrad of all
Hese prople.”(3fie 14157 g, 490-490). Coctnsel hiled 4o
object o Hhese inproper comments on the grounds thal
ey conkain healsay ey dence )Qa\.orlmid avidence) pecsonal
o s beskiman o b it ok sugpeced by
evidence, V'\okal—fng Rles 402 and403 of SC RE )Qule 407
of SCALR Rules 3.3 () (1) and (3),34 () ) and §.4(a)(b)
()Y A) e and (), and violades Hhe pekibionec’s Gikh
ond Fouckeenth homond ment ("\5\&\'3 Lo confrond wiknesses
ond Yo due pfoCess of Ye \a. See Caeqi\l v Tuepin \20F.34
13661393 (W (ir1987) (()fosecujcor's skakement Mnal
.“50 QQ\ADM Ao we %2e CHis 5o CO\A'b\ODAQ(\, OJ\A f\ou:‘tl bw\'

Dl \dlede fired ko the Waads” (M()fD?Q():
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Q&

The neck mproper comment Hee selicitor made was, When

he wenl Jherethal niglhl andstarled shaking all these hands
he wzm%el Hhem zlo krews [ m #xé man. See #1611[ [{Hle 4/1J you
all s he bas uhen L was asldnf) hem ﬁlaesﬁons.ﬂm( H\ch[
Mjrle cockiness ‘H\cht tnll le New Yorl( affogadce Hml l hearJ
people Yalk abeuk "(sfu-afsTe 15492, Councel tailed o

iobjeck o Phase comments onLhe agounds Hhal Yoy ageuse

Yhe passions ot the jary and ceate biasand pfejaclfce ,
COR/\QiV\‘CAbf:CQ-l’ﬁA ev dence >1L\\e selictlor esSev\JciaU\e
'Lesicl-(jiee vio\al—ivw) H&e Coh‘ ( ewjrajcfovl Clause of u&e QIKHA

; nmvxlwv\l) violades Qules 402 and D3 of SCRE Rule

"{O'I w( SC&CQ\ Rolee 3.2 (ASCOQ»\A(’Q)S‘{(EB ) AD\J ‘5%\
(L) )()eYand(h) ) ond yiolates lhe pelfjcfmer ‘s
'Foqureemtk I(me;ulmml F:ﬂkl lo Jae Plocess 01[ 4&@. la.u-

The pexk \Wgloge( commend M seiclor made vns, e dedad
tealize {'\J\QY \\AA onsufve\ance cameia M\A yeu \W\@i lV
believe e didn't Wave ek frmlAﬁe i here do yoit feally tank
he would houe 6ojc on thal sland and e el \/mk | uas
iceally in Yhe acea, because all before now when he was falking
Yo SLED Lwasth o where tear Greeleyyille, | waen't
nowhere tear CE. Martay Dodlevard whon thalk hagend”
(3/\\-\‘([[3? ’ Og-q?);l).cbw\%\ '(c\'\\eA Yo b\ojec-L ‘\0 -‘(\Ae
6O\<(Qijco( 's \mgloger CoMMeﬁ‘['S on the c)founAS Pk ke
skl kabricaked exilence on Wiy Nee gelilionec
Acoo\i Mg Stand and whak the Qelciicfou\er ¢aid, violaked




(is2)

Rules 402 and030f SCRE, Rule 107 0£SC AR Rules
2,500 (1) and(3),2.4(bY, and 8.A(a)(b)(e)(4) (e) and (§)
and ”Aepelﬂjrfme('s Sixth and Fourdeenth hmendmend

o 3}\}(540 confront witnesses Mnfus«[ him and 4o dae pocess

ok the lw,

Trke, next um ploper comment the solici for made was )

l Mr. Keels Was MaflereJ Oclober 97)2010 on October 5
2010 the defendant gels indo his second fighd viith dhis
Dominigue He beide fella aad vihen he Hestifed ; whet was
{nleresé’ng aboul thel he s d well see you Lnow Dom[m}tae
his my second fighd with fim and Oominigue hart me in e
Ffirstfghd and hart my leg and aew (g6t ping in my leg;,
ﬂ‘oaghz Hm‘f Was thfere%‘nj."@/(('l"lﬁ}'& QZ ‘[?3). Cocm sel
’ﬁ({(e“g (’o objeci 'l‘o Htese CDMMQ/L("‘: on4 e ﬁfOCUlc(S
Hak Hhe solicilor fabricated evidence of when 4he
frghk bebucen Doninigue Mebride and dhe pelilioner
teok place,ond folocicated evidence of Yhe pelikioner
skakina Dorcaiaue Melride ek Wom and hehad b jewt
g 'x{\?\is \eg )cwl the solseidor offered hes ofuion
aloouk Hee keskimorial evidence she Kabricaled of
e gelidione r,‘ll( violated Qedes 400 and 07 £ SR,
Rute 407 ok SC LR Rules 330 and (@), 3.4(0), and

% L{(&)ao) (LB(‘M@) MA @ >, &Q e Qe}c'&'lm\er’s S‘WM«
and VourckeenkW kmend e Cig\&s.
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(W)(z2)

The texkimproges commants the solicor satd s Now
Deeel Makkhaus gt on Yhe uiknese shand and says el yedh
| st bhe §ighd and | sans comebhing Fall from Marc Palper's
wask band bek L dowd knowuhat huas | assame ihuasa
,gm\\owl | dol know | couldn® sute and | heard somethng
Wk Fhe agound bed | don know i o uias a 4ansno Lain'h
old Kol 0y dell him 4w A2 ealhr pol
Y\ODZA o4l Wim you kepjc ok J}or a Cou()(e mf Jm/Q ) N0,
Did you 1&“ him Jr\\zl Calmer kepk calls 14 you ceskfrtg for
i back, no, Did yordell Wim Yhak a feu days bofore the
ot de ¢ o oVl He 45 pisjto( back Yo ‘\Im, no b dcdid
) Jre\\ him Yhak ain‘lr el Wim ‘c\v& Co when e call
. \V\\Jesjcfgqj@( Mefadden 4o the aland | 49&4 him aboql
Yuak and he said ves malam | bnad Hhad conversadion
wikw Mo Mabbhews becaese ak Yhad Lime he said he asn
pong Yo ap on (ecord now, because he s on federal
pusole and ik ould be avioladion of his gatole 4o have 4
Litaacm.... So Delel likes no Hr. Hefadden | know Therris
is my ousin and all bad ' ot gping Lhere ' socty you
gol o dothe best thal you can. ’\?:u ?el me Lell yote Hi's
hete’s how youe kanow el Oedrel Madtnews had Hhat qan. 1§
1 ke when he Yeslikiod ik he nevec had s gcm%rom
e Orlonec, by tn bhe world wonld Wapne Wekadden Yoo
Yalking Yo his qacole obficer. | maanif e only Yy he
o ol Wayne becanse v ase Yo aesume al Wais qo'w\m\ml
\M\{\\\c&o\\\e\i\suﬂ palled ¥l Vouck oul e ok




(W54

) U\,\!Je) bl £ e never kdd ““"Y“& Hcga&en Wl ke
Yook 45 calibec pistol fom the defendant and qave b
back fokima couple o A;qs before Yhe vickm was
urdered why o the vorld would his patole even come
. Wiy vield he ofbicer have a need Yo even 4o and talk
ko W pafole ofbicec Thab's how you Know 'w\‘cac‘( the
Jakemend thal Delrel Wattheus made Wayne Mefadden
wele m ‘(‘ALJ( ktwe wd yeu kwou gvlk& AJ( Yhe end mc c\ky
Debrel HoHhads ¢ going ko heve ko Live with She duct
Phad he e the same gan Lo the defendandt Hhat
s wsed do dake oud bhe lide of ks cousin. s P14
;‘l—o hawe %o lim wz'”l Hm{) (égah“eﬁs mﬁ hows Hu’s ltomes
otk he's g0ing Lo have do [ive with thal for the rest of
his lite. (ohufsTe. p@%%—‘l@é)&ansel filed o objec-(
ko these mproper comments by the solicifor on the grounds
hak e golicibor Vouched for a shate wikness) adwilted
fabocicale d evijence of a g dec Weagon )fr\f lamed the
passions and emokions of the jary, expressed personal
opinion aboul the defend abs guill, violaked RulesH03
and 609 of SCRE, Rule 40706 SCALR Rules 3.3(a)(1)
and (3),3.400), and §.4 () GYOA)(e) and (£), and
violaked the pelikioner's Gixth and Four beenth keond ment.
,T\Am 15 no evidence of o Mo Ae( Wéagon. Dejc(e\ Hl{lcj(kws
Yoskdied Yaal he did nok 4ive Yo pelikioner o qun and Hee

éso\failror 1 akaking her petsonal opinon based on the
§£&\or'\to}u\. evidence she Cle oJcei, PedDedcel Malbhews
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|15 gotng Yo e Yo Ve wibh Phe fack at he gave Hesame
gun 4o the defendant Hiat vos used 4o kill Wis consin.0S,v.
Brown,50% F341066,\076 (D.¢.¢:0.9007) proseceor’s
lexgression ok personal belief tegacding Jéév_\émbi gl
 mproper); U8 v.Loayza 107724 957,26 1Bk i 19GT)
: (erosecaJro( lg COMM(ZV\Jc du (ng C\aslwg a(gumenjc Yl he
be\'\evd gowmmnjrwijmess. Wa)ceufmg erjclx Ml oper)-

The ned (mpropel commend the colicitor made vins, There was

also «@zérkn«owy Hal a ek of Yo belore the k(“[mg ;H\e
deferdant and the vickim 5@1 indo a fighd ad Hhe shop and
) Ag&fﬂ We l’&lk\rﬂg a\oowl Hie same [{fﬂe afea on CE M{(ﬁu/ ,
Boulevard. The viekm gels Hhe beder OI'-H';Z defendant; the
dedendand don’t have a g a4 s bime, This Fight eccurs

in ftond of a ctowd of people 'u\c\unhng%[g Moe. The dobendut
1ol Hae vickim Yo ain' over. Now e aleo know Yhak some
Mete bekween Oclobes 16,2000 and Oclobec 24,9010 Dedeel
Haﬂkws ( &}cuf NS jc\ch 45 ol ber (s)wk ko 1(\\@ c\efmmlmxjc.
Now what | would SabM'Jc‘l’D AE ‘[’gld'! Whenever #1@
deferdand had Lhal Fighd with Therris he hadn’t gmUen his
aun back yeb"(i-1/i5 . g 445-496) Lovns e\ Kacled o
objaajc fo Jckese commerts onthe 5(@an9 Ihal B
solicdor sulomibled hac own Kabricaked dec Limonial
evidence aboud when e Qelé\lciome( & or did (\DL have a
- aun o ackal evidence, violoking Reole A0 of SEACR Rales
35000 ond (3, 3.400), 08 § 41X e 0l and




(W)56)

Violakes the pekikioner's Sucdh and Fourleenth krand mend
ﬁ@b\Jcs.

|
Ur\z LQIOJ( w fofel commer\i MAZ \) Hw. soliet lo{ WaS)

- M Palec says i Hhal case ro am’J( wort {ed aboud you
ro\o bing me and ke wasik wotried because he waes packing.”
(B/U’H/ s 1r. 4 Ll%) Lounsel Eoulel Jco ob JeCi Yo this COthenJr
Ol -“\Q o:uu\s Jc\/\al l\u, so \a)co( 6c\bmﬂei ke( oun
fabﬂm A(’,\h&QY\CQ C\\)OQL J(\/\e p@jc xoner p&ﬁk n5 Vto{ALilg
Rele 40T0f SCALR Rutes 33()0)andG),3.400), NCTTA
(C)(d)@m@(ﬂ and violaked Lhe 5( Xnmcf’s S\xk\«\ and
Fourkeenth Amendmend rights.

T\\Q nexk \Mpfoge commenks made by Hre solicidoc Wa$, He s
Aw 9 “\e 1er hZ'S Clvm eJ #tlhl *{’U’le Ime A [l H(Z bll becaase See
fow luz‘ a”o change H\e Lime line to accoand o why hes car
Was on 59[ al “\e 1L¢me lme Hae ‘LLM@ 1”\41[ q l Cttl came iy bcul
see whenyoulook 4l hi's shadement o SLED hosaid he wasn’t
nowhefe mJ(l\a asea when the shooting hagpened: 5o now hes

sed incoucl he's cecoanszed all the gol my €a 5o ['m gpiung

o have bo modify m?(ma ltne 4 usjcal «U(le bk Whece ac
bekore when he 1as J«dkm Yo SL\Z(} he said thal he
anrived ab e dhiop al 10! oc\ack ot in Wi shaboment Yo you
he said he leaves home ad [0 celock he says i4Hakes him about
10 1o 15 wineekes Jo ged From his home in Lzme to Hhe sko()ov\
C.E Huray %ou\uar&cao Rk o\ d gk W agrwing ab
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6\\0() somevhete bekwean L0\ Mhl 10 \5 0-M- ... e bockifred
he Slmyu\ thee 5-10 mlvmjces voald eSSszauq have him
leaving the shop somewhere betveen 10210 aud 10 20¢.m.
he leaves, Nop heres whal we Know, ot ID.’37p.m.HAe Ham/,
15aver which is bebween a quackec mile and a hatf a mile dovn
From Yo crime scene caphures an image of the dofondant’s
vehiele pass{nq \oq.” (:'BIl\—lQ/l‘be . %,L( 36-4 975 Loanse ‘
1Ca{ lei to otojeaj( o “\eée CDMMémL; on Hle groarm’s Hm[ Hié
solicier accased Yhe pekibioner of lying aud allering the
Lime e tefl Wis Yome ko ageomnd for why e car was on 51, and
e selizitor sobmibled her own 1Cabf(cajcec[ Yine Line Wal
S 15 aneuppo(lel by Fhe evidence, and vislakes Rules 4063 and

) 609 of SLRE, Rule U070 3¢ AL R Rules 3.3(a) (1) and 3), 34
(b, and 9.4\ (e ) AN () and (F), and violakes Hhe
pellé(oner s Cixb and Foucleanth fmend menks ciahds. See
0.5-v. 0ol 733 F 34132, 11546 (1 Lir-2013) Zproseca%oﬁs
Aeecr{plion o Limeline of'emés, which saggeslel & olel-up)
ingroper becanse nok sugperled by evidence) Hagshell v fendricks)
307F3d 36, 05034 Cie 2002) Cprosecckors mischarackerizaion
o & keskimony by defense wikness improper bocanse wgporled
,b\( iy é\iitlel\.(le i fecof D

!
i

i

e pedd imglopec comment the solictbor made vag ;(So you

Leave Ye place where you gpt bhe most opportunity losell
vour goduct and make some woney and aceorking ko him ke
World have you e \ceve e Ken dees around Srom houge fo




W9

(254(b), $- AU (BEY A () ard () and vlolaled the
pekikionec's Sickh and Foarkeenth kmendment right fo
conkponk wibnesses cw)aiv\sj( him and do due plocess of the
Law.

The qeck tproger conment Phal uas made o thee jury
waej“ | mean Mancice Smith (s 40114 Yo serve e kine e
Ao¢sn'l e ad e pcfm—L aqu(\AiM Lo gunof Yo lose l)\z
delng Mace Qalmet uns -H\e shecter I(: he Lman—. Now way
brek when, when he was ot and he uas doing his dicd oh he
had a lok or ceason ok Yo gak sayling ik ... He said
lisken ak Yok Lime Lknow | had mythsng ptngon | kow |
waskd ey fosee bhe golice and Luasit drying to have fhe
police see me.and id's beagie o say bad he Liasn'l the only
peveon ouk there thak nighk Hhal fell uakruny. Debrel
Matthewe belb hak uayy e Solk Pk viay and 1 kindok
\tke a o} people 3asfc said Lot wand Jo e o QML ob ik and
| Jc\v\ajc's, Qal 1 q,alj(e ‘f cu\H\( Sc\\Alc‘s QM-L o )f\i\é Y A@d\( W jf‘:\\S
case as vell, bek \ visuld submit o yeu Head Yaae to
%mjc\«itwj chfalilol\{ libmkwj Moo prizon and Vnow Huak
sotnds wonic and ik doeer't make == buk when yougo ko
prison and ecdre dotng \ou kine. | wou\d solank Yo you
Prak ik Kind of allows you Yo ok ik o yous chesk...”

s hsTe. 00,498 ) Connsel failed o obieck Yo Yaase tngroper
Commenks on bhe 4fomnds Yhal Yie solicikor vouched for
, Skake’s wv(m% ,\%\tmffce %w@c\\ ,gm\oclw\ceke,\ﬁc\aw& ok
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Y59

g\thcc% ) deoc ko doot 1 e, Lo find people inthe middle of
g-Hw gk 4o seel dope to and he wands youdo believe fhat.
Now its been a bng Fime since people come o vy house
solicibing business bub | declare Lain'd never had nobody come
ot 19,1,9,and 3o'clock inthe Mofring now, bek Hhatt his
S'l’of\l 50 he Lands you to bcu{ Jth”(?[kbN/ 15 1s. %H%%).
-Cow\se[ faled o ob}ecuo H«{S comment on the 3(0&&\19 Huxl Yee
sckictkor exqressed her opimion abeut a mabler Ml eegpired
pecsonal knowledse and exgecience, eSsml{aU\{ -l'esm:y'mg plﬂ{nﬂ
he oun Jreékimony aga{nejr Hee pzjcﬂciov\e(’s iolaking Rules 402
1nd 403 of SR, Rele 407 oF SCALR Qeles § L) (D) and(#) )
and violaked the pedikioner’s Sixth and Fouckeenth kmend menk
lghks.

;T\\e nexck iMgroger ommanks made oy twe solicibor vas,
guTaslc'urv\pr‘ule fom Macrice Smikh, | prosecaled Masrice Smith,
Macur{ee Smibin came in Hais courk teom he plead gecily and |
Wi Standing basically in the same posikion ' standing
il fow and as | tecolleck his deskimeny when M. Ballinger
ook e d Wim whak wece yeu convicked of he said diskeibubion
and Yeaflick iv\g.” Counsel failed to b'ojeci Lo the solicitor
pfaéen\civ\g fa\se evidence do Phe jury (hitbund),when
Haueeice Sockles senkencing sheek shou assistank celicitor
Criskopher Ryan Durank as Hhe proseceding akorney for
) s charaps e e convicked ok, violaking RelesHo2
A0 ok SCRE Rule U0 ok SEALR Rede BB (W) and




(100

| sdate's 1itness Debrel Makbheuts oginton on Wi xesk-(\((.\ﬂ,
Jand expressed he gersonal optnion abouk doing kime (n prison
Land how \{\oemjc{n@ ik Leels iithoul having any pecsonal
iexgerience of knouledae, expressed opinion of how other
uitnesses fell who are not ivwo\ueé,dud atoused the
PAS510NS ok Hw ey e%em)c'.ally pubking ey bunjresjc{vnony
&6&[!\91 He QéL'\)c(DM(I"D ,tm), vfow:fmg Rele 4D and D3 of
SRE, and Ruletloof SCAER Rade S4L0), and § AL L) ()
) and Cﬂ) and voolated Hie peXtbonerts Socth and
Fourkeenth fradmert rights See0.5. v Modica, 663 .94
173, 174-30(2.4 €56.1040) (prosecdor's skatement
ckamcjcer(i(nq wll—wéses 25 “scased’ (Morofed; \'\',0(166 \
Werloy 496 F. 30363, 392-95(Lth 1. 2005) ( prosecutors
&\ akement scugc,esjc?v\q dekense widness acking uronﬁvcal[y
of mlh‘\mlh[ of WAS Yy tny hemseld impioper Y5US. vlieighd,
(95 £.24643,610-1L (44 Ci. 9010)  grosecaborls conmend s
nboeck similar cases he dried improger because teflected
pfosecalor’s (Mp(ess on of Yhe evidence and wdoduced
prosecector’s fersonal expecience) Doualas v Motk man 560¥.34
115,174 (104 Cir: 2009) groecudor’s hakemen) Wal

Goved nme URTR TANY \\Ol(\\i\\lz) Lo Wode and Yak vikness's
Aas)cimom{ 5 K kil wgtoge( \louc\r\i\\g\.

The W W loper commank oy the Go\cStor LJ&S)(L Wefe is
E‘LJ\M;C e\ “\it\h I}c‘s %0 Empof Law& C\b\c\ N\/\\[ \ woct\& Qa\omljr Jro
youthak e (o elievaMe? (a1 Jis T g 180). Commsel
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«(—af»\d “’o O\OSec—L bo H«Es,coMMev\L@vx Jc\/\e g( ounds Jrlm‘r ,
Yhe 2oliechor vouched for shate's vikness Maurice Smith,
\rfo\ajcfnﬂ the pejc{ bioner's Siv th and Fochemjc\'\ | |
fmendmont ffgu‘s‘See,US. v.Loayza,l07F34 257,96\
(LMx Cir. 1‘197)(()( DSé'Cajco(\S comment dact n4 Closfng
atqurent Mal he believed governmend vikuess was bellig

Yot 'mpfo?e().

e ned (mpfoper commenks the solickor made wes,

uNou as ik colakes Yo Phis tssue about whe ther of not the
Shooter had Yhe mask.Wec@'s vhal L woald Fell you

) aboul thak, Yo s day TT, e Sabb i beaumakized ...

" [ When he 4ave Wis okale MU\J( bo the police he e\ he sees

P peceon come Yoards Therris. .. Now inderms of Hhis
isste about the while mask, Whal | would $u37es4 Yo
you 1% Yk yhen SOMQ\ODA\{ ()o(hié o al on (ndwidual and
whak we Wngu i thal, whew Me. Keels s sheuck inkhe
lovach he and bhe shooket ware fuce b fuce. So e qunis
kkel\{ held b\( We. Oalmer Like Hhis Aﬁtﬁnsjc Therris and 4o ihen

| M‘}iras H\e pis"‘ol ‘H\(i(e'é a ﬂash,or hghi “\41 Comes fr om
the muzzle of Hhe aon L man Halts jasjc whal a 40N does.
Now Me. Ralmer was weacing glasses al bhe Lime.\Whal Lisald
suggest Yo you was Mt perhage it the Llash of Hre
Imuzzle hat Hal crended o \‘(thc Mal eeabed arebleckion
— lon s a\roses ond L would stdom Yo you Phal TT
 lproonloly Koughk ¥ee gecson Wad o ke mask on...)




(3/a-4/i3 T 3492, Comnsel ailed 4o ohjeck do Hhese commenls
en Phe {\Comls Mal e schicitor foricaked evidance Whal
Mg suspeck-had glasses and s ted Hiat Joseph Sabb
asd o light Hhad e flacked off Lhe pebikioner's glasses instead
of o whike mask esmlially lesliﬂing an“a\orICaLfng hee
oWR lcesl(iMOV\\l w dedail of how Wee shook; W ook place and
Kk  flash came from e mazzle of bhe gun when
uretpgorked by the evidence,and He sclicilor expresses her

OWA OPUAOA O(J(L\e ()@Jé\lc‘.ot\e( 3 guf (-L) ond Vfolﬁi—eé Qu[e_ "(,OQD'F
SEQE, Rube 407 of SEACR Rales 3.3(a)0)and(3),2.4(b) , and
ALY YA) (o) and (£), and violaked Yoo pelckioners
Gkl and Fourleenth hnendment (ighks Yo condiont witnesses
kﬁ&&\@-‘r hém MJ to lﬁw_ flocess of the lass So%eq\\ Sabl SaiA
he saw the suspeck ik a mask before e shooking skarked.

No wiess olated the Saspeci had alasses en ot Hoak Hhey

com aflash fom the mazzle.

T\‘@ lejc impfoper COMNML H\ee'-o\ic[lof Mm!a Mts,ugo l
Would just Lol you Phak becanse @u'-‘e fmt\kfy | don't Phink
Yhe dotendand vould've worn a mask becaase he nanted

()eople Yo kaow that 1} was him. Go ever \f\ooéY in that glogp

ok e ,Qeo()\e he scld Amﬂs Yo weuld GQSenfkauy know dowf-l:
(055 me. \'m nok one ko be Q\a‘fe& wikh Vm ok one o
messed Wik Thak wes Yue messaqe thak we wanded fo send
- ieleoclg b gxile kenk\y o yoa'ce. comingy ouk ab 10730 ad night
«\o Q\‘\oo)( Some \ooA\( You',r [ Q(Db&u\(RDJ( y{ng*owm\\c f\o S‘H;\J

(1)
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ok ik & whike mask.” (2 fil-14/i5 e pg 142 493), Counsel failed
to ob)‘aﬂl do Hhese comments on the 3rqche that Lhe solic? dor
fabrieaded her opinion Hhal the suspect didn'l ssear a mask fhat the
()@Jc(kow % ga'\ljc\/ shad he was Hhinking, andfabricaded 4

mwxge 4’;14,‘“ he qu)poseJ ly WAS -l(y fn_ty,'o Senc{ -lo,“ﬂte Cl ouJ ‘l-o

Hhe 50y Gridbnnal), volaking Rede 409 snd 403 o SCAE and
Rele070L SCACR Redes3.3(2)0) MJ(B))%HU)S ) and€.4 (A)(b)
(YY) Hand (5),and violaked the pelikioners Sixth and
FDC{(‘(’@CV’\‘H'\. ﬂmm\imani rfglnls 110 COAQMA— w{i—nesses aga[nsxl
him and Jo due process of dhe lav.

The nexk iigropec tomment Yhe soicidor made was, Ml of Lhe eviderce
b6 Coftoborake & Wo Wad Hhe defendand’s o wtkness bo beskif y
ot e ore Wee Wi fna mxa&l. We ad Wes o kalk abeud Hee
oWookec g Wesaid atitle scraddy Wair wilh & porylail. e
had pesple cofe obotecke Fhe defondant vas Wealing 4lasses we
had all of these Phings cotrobotated in this case. (i fsTe
Q@-LM3>' Counsel failed to ob )ecl I these comments on Lhe
grounds Hhat Hhe sslicitor oiesented false slalements 4o fhe

[ 1 and Qfasev\leJ Yo A'\“e(eﬂjf Wendibieakions of the éusqec* ,,

a6 hacke whea one s clearly -Co\l%,\:io\ali N Rudesdp and
Upz of SLRE, Rele U7 of SCALR Rules 3.2(a)0) and (3),34
(b, and §.4(a) (6)e)A)(e) and(£), and violated the pelitioners
Fourkeenkh hmendmeat righd o due process of the taw. The
solicikor jast wuched for clate's vidness Maarice Smiths

 fidenkibication of e pelikioner as the sspect) but Smikh

(W(e?)



(W)

%jreso\';@'\e(l Yhe pebibionec had dead locks which conbiadicts Hie
Pf&%@ﬂjﬂ*‘:bﬂ of (Aevxjciﬁlcalc(om ot the Suspeci kam'ng a
ponyail ond Hhe only slatement given tha! the saspect
\MLA glasses on to coco boche w{H& Yhe Je(eﬂse wflwe s $J(mling
the pelilioner wencing glasses vas fabsizated by bhe solicitor,
otoving all of Phe evidence uasnk eortoboraled and Lhe
eo\(c'\lor Qfe‘sev\JreA -ca.\% euizlevu:e -}0 J(\\e Jufy (+buna D

The neck improper comment the colicitor made 1ag' \s heus
ever Yhe defondand uas abber. Tine defendanl goes, he pate

e 38 caliber amenskon in ks drunke . . He knows that Ther's
%\,.ms Killed with & .48 so 4o throw the pelice oL hig beat) he
ks ammanibion of .38 tn his rank and yeu know somekimes
éu(iwg x&\ls G‘OA 6°\Ué$ as 319(9 avtcuo( me HAe 3@“ | H\e (oup
gea W s case if yeu will 15 hon the defendmd 4old yea, |
knew H\a-ir the p»l[ce woul d be lwk:'ng 'For Me MJ [ c/fc/ C’ehlafn H\fnjs
2o had Hhe evidence veald not come back 4o me and every row and
$hen when God gives you this gkl God loops his dongue and
!e-!- ‘\im 6eJc aal l”\e(e M\J 64\{ no ;J( Nasm'l rea(( Y eu{Jence becaase
Therrls wasn't killed with no .38, 1 said yee know what yeu'ce
(ight. te said well and Lhan he haddo clean ¢4 up a lillle bil”

(2 fu-14f5Ts. i 3-444), Cotnsel Kat\ed Yo objec F o Hhese
Commenks on the g(ouwls thad Pue s digihor Qmsew\jceé her
o Kabrizaked evidence thal the pedikioner pok 39 catiber
lammanikon e drank to hrow Yhe police obf Wis bl ok
e pelskioner knew There(s was killed wikh o 45 calioer
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quny and the solicttor fabricaded thalbod gove heragidl
Hal Fhe Pé‘[' dioner did cerlmn Htmﬁs 90“\44' the evadmce
would not come back 4o him, VLO\ALM Qule 402 and 403 of
SERE, Rule 407 o SACR Rules 3. 30 and(2),3.4(b), and
g. ‘l(a)(b%clﬁ )& )and(F) and vio laded Lhe el louers
Cockh and Fouckeenth Amendmend ¢ fg ks, Tl Uu. pelthionec
ek Sed Hual he ok the .38 cali ber aw\mamL‘on i his crdo

?—-L l'l’ och 04 k\% pafen-\s \\ouse W\ CaSe H\a ¥ ¢CAM WAS kl HCJ
Wl‘H\ Yhe 38 caliber gun he losk The pelskeoner Jeskiied
“H'wl' k@d A llo'l kl\ow N‘V«\"TM&S was hl[ed HL‘HA Unjn ke
tecewed his (opy of the & scovely m“\\s case, None of these
commends ase sigpprted by Hhe evidence.

T}\L I\Q?‘-L \Mplogec commenjfé H\e Solu:t"’o{ mmle was ) Tke
detendant essenlially in Yais case contessed, we essenbially
confessed tothis crime. o« S0 he Yells you he didik, he
vion't come out and say I'm 1”'\[ | did (4 bed folks if you all
ek Yhose ploces of J(\mjc puzzle Yo eJrlw yeulll ged H\e
COMp\eLe wchure Noedll 4e hic Cos\—fesston and a[l of the
evidence {n Yis case fol ke when you qak pleces of twal
guzz\e YoaeWner and uhen you look ak the enkire pickate you
o\l il have 1o doubits, w0 ceasonable docbks tn your mind
Yook bue defendant infact commibhed this ecime,”
(3/“, /5 Te.pg- 44 4-495), Cow\%\w(al\ei ko objec Lo Wese
commenks onthe (jrouncis Phal the solictbor fabocicated
evidence tal Hee dofendant Cpedidioner) confessed when




()(ce)

Jc\\e e}\lcwne( & nojr Cor&ess MM[ Yhece ts noevidence do
Suf O(Jc that commen-x V\D\AJcm Rules 402 and D3 onC(UZ)
Qu\e‘{m ok SCALR Rules 2. 3(43(\\ and(3),3.:40b),and $.4 ()
(b5 )(d)(e) and (FY, and violated +he pedikioner’s Sixbh and

| Fourkeeakhn kmo\x\m)g( ke,

T‘\L lag} impfopef commends the 60\'«.{{»0{, mm{e, ,ww‘:,,u, He
commitked a cold blooded, rabNegs macder and at some peint

\f we're apwg Yo juck Lie down and suttender et communt by o
Yie fype of sheeel Juskice then ids bime foc all of ug 4o hand
our hats up.We mine s kell g home, Sudag Young ming as well
tedite Ws robe. | mineas well 4;«'4 Heis job and jusl' doonly
Qf(\mjre chl({ce and We mine as well Qaijc blowing our MonLy

away destioy Phal courthouse across Phe skeeet becouse we
dont need tE1f the defendant can comen here snd Kill
somebody in cold blood and wialk away with becanse he had the
plesence of mind Yo Yheow any bhe evidence Then e mineas
well and ve all say that we'ce done. | employ you all pot o Jo
H\&" and | emp \o yoil il fo fetufn agcuH v‘e(lxcl- fhank ym
(2f-rafisTe P4 LHS) Comnsel failed 4o object bothese
wmpfopel wmmenlcs on the grounds thal Hhe solicibor expressed
hee gersonal opinion about Yhe pokikioner's guilk, agpealed +o
yufors fo actas conscioce for the COMManf}(\( )and Comments thal
inflamed Phe passions of the jufors inkended fo lead Yo 4
convicHon o the colicitor and jadge should gk 3:\\&30«( of’%
tighk a5 uell guik, and Phey might as vl guck Wlowing our
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|Morey; ay destoy Yhe courthonse because Shey oaldt need il,
land He solfcijcof Pf@ZAJ(@A Mr)( lcajcel evidence H\aJr Hne

e )gﬂ-iomr Fheou alay euiﬁem}kaﬁshe c(eai-ecl) V(olalr(ng

Rekes109 and 403 of SCRE, Rule 4070F 32 AER Rulles 33(a)(1)
land (3),3.400), and SHY Y)Y ) and(8), and violaked Hhe

pekkioned's Sockh and Fouebeanth hivendmend cighds o condrond
Wiknesses AgaInSJr himand to due process of the [aw.SeeU.S.v.

Beown,508 F34 1066, 1676(0.¢.Cir 900 (prosecator’s

exglession of personal belief regniding defendan's il
impropec)) 0.5, v huch, 197734125 131k ¢yr. (449) (orosacnlor’s
stake mg:n%‘%z only Way | can even (magine ever 4(4;4?#( ng s
oo imgroger becaase it conveyed personal opiuiM)} 0.S.
v Feedecicky T8 F. 34 1370,13%0 (4 (e A96) (prosecedor’s
commenls porkcaying Wmsel§ as ally of courk improper); US.
vSanchez,659F34 lQSZZ)tQSéC‘Mh tir. 20U ) ( (){o%ca‘l'o( s
ehadement Yl an acgpitha would “send a memo" ko othar
Arug coutiers to use same detense improper becanse asked
Yy o constder social ‘\MQ\{chions ok veedict enkher Hhan quilt
o npocerce of defendan ).

Comeel failed Yo file a mokion for a miskeial with pre jcuifce
due Yo the numerous inbenkional wisconduek by the osecation.
The actictor solicthed over Yuenky ingroper comments inher
closing asapments o e jury in bad facth and Yhe golikionerts
coonsel Sailed o Ceqpuest a miskrial abberviards. AbYer Phase
NWME( o0 WMCoger conmenks nkecked Yae kol wikh uwicness




(1)(&9)

Counsells only opbion uas Yo (equesthor a mishrial with ple) udice.
The pedikioner alreaJy made his counsel ralaesl for amistrial
,d:“a the %ucdof menjcfoned a %Ve(;l’ feok & Polyﬁf Aph ) and
Yhon the solietor il\icensclomll\{ engaaes W miscondact isking
o Misj:ﬁa\ o¢ Yo (e duce Chances o‘an acq,ui-Ha L The £ac-\r Phad
eonshaul inckendional governmental misconduck would e forced

e mésteial, the Double Seogat Aq Clanse pro’cecjcs e
pedikioner Ao being faced wikh the bacdens and isks ofa
second Leial solely bearuse the Governmend deli beiately
undermined the indegeidy and Larness of the Firsk pioceeding.
See).5-v. berrios, 616 34114, 135 (34Cir. 2012)
(grosecatorial misconduet s a ground for revetsal enly

{f (F oo inferke d Pe deial wibh unfairness as do make fhe
( QsaUchj COAV:CL'M [ Azn[al mﬁ clae process” )} brteen v.
0.5.451 0.5.929,451- 933 (1990 (Te Deuble Seopardy
Claase grokeks acrminal defendank’s indarest in 4 sinale
faic adjadication of his g Wk or tnocence . This

cons tkeekional iwkerest s Impl{cajcecl wherever intondional
goteinmenkal wiscondack tesalds w4 miskrial. Regurdless
ot whekher Fhe Gowermment's mishehavipr s designed
SQQC'L(:(CQH\[ ko provoke a miskelal of was simply fnfmlei fo
teduce bhe chances of an acquitlal, bhe net ebleck onthe
dofendauk i e came’ ha s faced with Yhe bardens
and cisks of a second dria solely because Fae Gonornmant
s deliborately undermined oo 'wﬁwy(lq ok e figst
pooceedinas Indaed i Uniked Stakes v. Sorn, 400 0.6.470,41 5,04,
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547,94 b, E4.24 543014 11),Hhe cendral docision relied on
wmDinttz ) Yhie Couck Condu&l l—\mlf“uke_r ¢aA Ae‘(:emittwys
Mokion 0o necesstkated by..- prosecudorialimpropeiedy
dosiaped Yo avoid an aeqeibhal, tegrosecakion might el be
barred 400 05,0t 49501041506 ) aS5T, 010
(uv\p\\ms(s aA&eDﬂ\«(s \Amguage sjdovxg\\( su%esi thad 4
apnatal apvetnment inkenl Yo ableck Yhe trial tna manner
Yuad objeckively might be viewed as (s king a mishrial )
cathe Phan o specibicy subiectve indenl on the patk of Lhe
prosececkion Lo achieve Hhal precise tesall, is subfictend do
ivoke the deuble eopardy concems discussed in Dindz.),

(oaseel's fallure ko objeck ko these improger comments and
mokion tor 4 miskrial p@jui(ce&%\w. pekikioner bocnase his
comsel’s fallate allowed the solicilor bo indect the Jely with
We( gecconal oginins onthe oalijctovxe('s gl andwiknesses
coedibiliky, fabeicate d evidence and essendially beskifying
withoud Hee phibioner’s o pporlunily Lo confrond heg 4o
Mislead the Jury b wangqca[ly convict the pe Likoner for
feasons other thanguilk of innocence based on evideace
Sugorked by e record, and failed Yo preserve the issaes
Lor diteed caia Violaking the pekkioner's Sexkh and
Feurkeenbh fmendmank vighks, Connsel was eloarly inebheckive
and Qosk - Convickion Reliek should be grmjcelr




00@@

16)E) Counse was inekbeckive for failing bo adegualely

investigate and present a debense for (o_ﬁws{r\g Lo puk Utso
ir\veslr'.‘gaior Lail and Pelckioner's privake fmleskﬁalor;
Phillip Grimsley, on the sland Yo presenl evidence helpbad 4o
HA@ Aegeﬂ% )gﬂ{ng ko have SfJe bars on (ecor ll ) for

M5 (epfesenjc{ng Hhe peddioner by febcicadi ng feasons for
skiking jarors daring the bashon v. Kenkacky hearing,and
£of Makiv\g \\M M—Ccal Mgctmjcs Conj(raJ(chofy Jro H/\a
pekibioners and britlany Croskey's feskimony, violaking the
Q(Llcfkowef e S{x{'t\ MLA, Fouftcmu\ ﬂmmlmn‘ ﬂ'@MS-

Connsel inkenkionally tefused bo grestion SLED senk Mark
Creech on whet Stake's wikness Haarice Swith said in his
February 12,2012 intervieu (3/ -4 fi5c. g 293). (nvesigaling
whal Maccice Smikh 4old hqenk Creach was very vilal bo bhe

ekense because Smsbh s bhe only 1idness to give a
- |posibive idendificakion the petidioner uas Hhe saspect and in

Phal 'U\Ld,\ﬁew Smi th '(j[fﬁ-t C,lw,tgecl his stakement {tlewl:%(\dnj ,
Yne pedibioner. I Swith feqested a plea deal for his pending
C,lwges and the al Creech JresH(eA Yo Jc\\ll‘\ Hhen Jc\saL wouu,,, |
(\OL oﬂl\l hou ND)cNe Qor Qmijc\«’s ,C\Nlb\ﬁe W his At fng( ,ﬁjcajremmjc
Jwic\,wlc‘\fc\giv\g P QzLi’c{ov\er,bal also im()a.acl'\mo\L
endence agﬁn:‘sjc e Slale’s main witness.

Conncel also (efused ko gk Yhe griake nvestiqakor, Pl |
Grimeley, he Wied onkine skand Yo giesenk do the jury thak ho
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(W)

vend o bhe area iikete the incidend occuted and ook
p(r,qul‘u loo kﬁt@ 'ﬁrom H«e 4afaqe l’o Hw H&Sc)nfc Lolge MJ
from the Masenic Lodge 4o bhe garage by the gfavel toad,
wd ko Empmck Slakets wilness Briblany Croskey for lying
aboud nsk heasing or (eading hes Notember 4, 2010 stabement
befote e 4rial and her Firel Lime $¢eing L when she was on
the shand (- t‘(/ (51 pg. 200 '20\), when Gerimsley jast
(eviewel U»\e SJcheme:\-L wikh her on&wm[\l \0,2013. ln e
shakemanl CCOévke\( dold Brimsley hal she didn't temencher a
famny ualk resembling he pedihionedy she dida't know ko
killed Theeris, and Had she was pressaied by the pslice and
) jusk wanded fo help. Kot the evidence Pwillip Grimsley
gathered doudd have been greserked fo the jury and woald've
kad an eﬁeci on H\e ju( \(‘s assessmr\l' 0(, Q)((Ucav\q C(oskeyls
Jf,csko\ovxq yand assisted with H\e,jary%c{elemlnal.‘m f
Anyone could 3el a 5@04 look awl anyoné from the Htls,onfc Lnge
1’0 -“M galpge b\{ jr\ML 5(&\!2\ f MA' Counsel ﬂSo fe LuSeJ o PLJ(
W ?m[es,jcf 5&—Lof LA{\ on the S‘LM\A,J«: Pfeﬁen-l' Q)(‘,(um\q -
Croskeys November 84,9010 stelement Jo further mpeach
CmSkeyaLU«e pzjctlc‘.ov\ef's i‘quasjc. | |

Counsel alsofa;led 4o have numereus side bar meekings with
e judoe and solicibor tecorded onbhe fecord failing ko

! piesesve the enkiie tecord for fevieu See '5/\\—\‘\llﬂ(.%~ 3lo-
~ R and 326, T failuse dented e gekshioner Ws due
pfocess ('\g\\k bo qecfcec)c Wis Aﬁ)m\,




(00

(Counsel also mistepresented the peibioner by fabricating
tensons for sheiking jurots daring the Baston v. Kenducky
hearing The gelikioner never told counse| thak he wanked
do e)ffi\;e a}wof because he bas from 'uemmfngwaq and
becaase they had knowledse of being an eleckiicianand
knowledae tn mechanics (‘S/u—ltl/w’[r.%.%—?‘l’,m 932‘1-9‘2)
Counsel fabrizaled Hhese teacons himself and made the
,pel(l-{oner seem (ke he was #yfug bo hide afack of facks
about Hhe vehicle he was driv; ng) fn*&r[ng 4 (£,

(ounsel also conskikubed deficient predormance by making
harmdul Mgamnjcs conkiad i ot \ do the ()ejrljc{onel”’s and

B bhany Lroskeys Jcesjc(mov\\;: Dasing +he diceck exarinakion
o£ “\t ()e,L'\X(a\er) Cocu\se\ aekeé,“ So k'\M ) Any ‘ooé\{ e\’:e
besides big Moe and Ms-(‘_foskq tdenkified you to your
knowledqe as Yo the shooter in Yais tase!(3h-fisTr. 933(95).
Croskey never posikively enkified the pelikioner as Hhe

| SaSQecI and counsel should have never asked hal guestion and
( esened Mal kothe Julye Lros keq l‘esjcif(ei H\&i,“ L assame
() vin him becanse of his walk.” (3[0-14/13Tc. 04 199). ln
counsel’s closingaigument he commented, Folks Hhe
okher viay Yhe okake Wao kited bo tdenidy e Qalmer i Weis
case s by W wehicle and ogecikicaly by the sound of
Wis vehicle and Yhete's cond\icking keskimony 4l
Pcoughoat e case as bo whekhec of nok e car made
aovse. Dekrel Yakbhaws | ooliove 504d W made noroe,
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Macsice Smbh aaid i} made noise, Wes Walker said id did
(\o«L Ma\te ose, and \\e'A ok been Yhe close,é one o ‘H\z
vehicle when 1M ebd ouk. . Mo Walker would have been in
$e bes gosidion 4o haae a veliele i (k was in fack loud.
Mr. Palmer said my car {s nol lowd 4 a small [iEHe Neon,
(doesn'l have a fan bell problem and (L deesn't have a
mab§ler, Wes Walker cottoborates thate So i you believe
Mr.Malker doouk Phe vehicle Hhere was no \oud agociated
wikh ik o Yerebore he gerson Phak drove thad veldicle
down the rord drove o velic\e who it meke notse and (
Pk Yhe's evidence before you tn the teaprding.”
) ’ (’S/\\-M/BT(. (A 46¢% “QWD- Coansel misf ¢plese aded the
| gekikioner by indering thal e dekendand’s car was the car
on e aaavel fond yinkeling the gekikioner, Wis client, is
quilky. See, Louds v, Skake) 0105, E. 24 646,65 (5. 2008 )
i(ﬂNwell‘& comments were ot ingioger 43 he was cimply
ngeéewJ('mg Yodhe yufy an abker mjce qu\u\ajf(ov\ of e\IeﬁJcs
bk uas ‘wlﬁel oM [pel{l{oner’sj oun +eskimony.” ..
A\ Newell's commenks vere nok annt cighl adnission .. by
'6(5&({&&‘\“\, depai Led brom pekikiones's oum Yoskimany . s
form of aapmen did nok advocake in gedikiner's favorbud
cakher tended bo sagpork the Slakets thesry. .. Theredore,

we old Newell’s ¢losing arumenk commanks wee tmproper

and conslibuted dobicienl geclormance.).

T namerous koilures by pekikioners cotnsel clearly
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(WE)

plove he was webheckive and donted Hhe pé-l':‘kOi\ef his
Gickh hmendment (‘&Shjc bo counce| and Fourteenth hnandmert
righk Yo due process of ke law, and there fore fost Convickion
Relief shoutd be 5(M«£€J-
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16, \Eany agotnd seldorth in (0)has nok previously beon
presenked fo any Courh Skake of Fodel sel forkh Yhe gtaund
EM\X 5-L&L€ covxasel\( Hhe tensons uk\[ suc h 5founcl has noi
phevioacly been grosented:

(a\ Grround (10)(a, because the discorery of Huis arouand wasa't
kil afber beial.

(b\ Ground (10)(0 Y, becase this was ol obsecled doad Lrial

é(c\ Groand(10)(c), becaase is {ssuie was vok objecked ko akeial.
(43 Groand (10) (4, becouse eounsel failed bo taise i ssues ak beial.
(63 Cround (10)(e), because counsel fasled ko nise bhe (ssees af Jial.

(6Ybrand (1)) because e saes e ok ligble bobe
plesenked i o <\.\fecL agpeal,
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VZ \‘(: Yol Mwefcé“yes" l’o one of mofe paf L% o-c CW)) lf 5“' .
() Hee name and addiess of each ablomey who (epresented yoa *
L Ryan Beasley 650 East Washington Streek Greenville, S¢ 29601
i E.Guy Ballenger, 205 Netth \cbyStieekf.0.80 107, Flotence ,5C 24503

{11, William Gas 102 Norbh cademy Skee b, Kingshree,5C 23556
N . 'S'a_mf, M‘(M_Yg(} \25 UM‘ié\( 5&&1—, Floznce; S¢ 29501
V. Milliam e taad Cartasiay, |94 . heademyShicet) 0.0, 0o 9% Kingshree, SC 295%

(b‘) J('n.a_ ()roceecl(mjs &j: ul\fd/\ let 4‘[40(9\6( (&pfesenl&[ you ‘

1, e Dicact Aopeal nthe Conrk of Rppeal jand e folekion o6 Uitk of Ceckiorarl in the
Soukh Caolina Skate Sagreme Coanct

‘\i'. The March t-14 Trial
'li \. F\' \.(’,A MMLLL )6) 20l Mbkol/t ‘Ft?f 5?@@4\( ‘[Tfal &,\A'Sa.l\ﬂs 0;9-0(9 N elfdﬁo{('oudsel hea("ng

1. Doly 985204 Gond kearing an d bhe Deg 1
(hg an cember 15,20 relicf of counsel heary
Vi Oeumbar 2010 bond hear fnf) ) Hareh3l ol SpeeiTr(q( l\ean‘}; )M\Jp{‘e({n\fMe(: h:?ahﬁ
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STATE OF SOUTH CAROLINA
COUNTY OF WILLIAMSBURG

IN THE COURT OF COMMON PLEAS
FOR THE THIRD JUDICIAL CIRCUIT
Mare Anthony Palmer, SCDC #354634, Case No.: 2018-CP-45-0488

Applican, -
RETURN -

v,
State of South Carolina,

Respondent.

R i i S I I e

In response to the post-conviction relicf application filed October 29, 2018!, by Applicant
Marc Anthony Palmer, Respondent (the State) would show this Court:

I. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Wilhamsburg County Clerk of Court. Applicant was indicted by
the Williamsburg County Grand Jury for murder and possession of a weapon during the
commission of a violent crime (2011-GS-45-0095) for the murder of Therris Keels. Guy
Ballinger, represented Applicant. Assistant Solicitor Kimberly V. Barr of the Third Circuit
Solicitor’s Office prosecuted the case.

On March 11, 2013, Applicant procceded to a jury trial in the Williamsburg County
Court of General Sessions before the Honorable W. Jeffrey Young. On March 14, 2013, the jury
convicted Applicant as indicted. Judge Young scntenced Applicant to life imprisonment for the
murder conviction and five years confinement for the possession of a fircarm during the

commission of a violent crime conviction, to be served concurrcntly.,

! Respondent did not receive a copy of this application until December 4, 2018.

10of13



Applicant timely filed a notice of appeal. He was represented on appeal by Chief
Appellate Defender Robert M. Dudek of the South Carolina Commission on Indigent Defensc-
Officc of Appellate Defense and Ryan L. Beasely of the private bar. In his brief to the South
Carolina Court of Appeals, Applicant argued he was cntitled to a new trial based on the
following:

1. Did the trial court error in granting the State’s Batson v. Kentucky motion and
quashing the original jury?

2. Did the trial court error in denying the Appellant’s motion for a mistrial and
new trial after the admission of a witness taking and successfully passing a
polygraph examination?

3. Did the trial court error in refusing to dismiss the casc after the State violated
the Appellant’s right to a spcedy trial?

4. Did the trial court error in admitting the Appellant’s statement after he
unambiguously invoked his right to counsel?

5. Did the trial court error in imposing a five-year sentence on the possession of a
weapon during the commission of a violent crime afier sentencing the Appellant

to life without parole on the murder?

After full briefing and oral argument, the South Carolina Court of Appeals issued a

published opinion affirming Applicant’s convictions but vacating the weapons sentence in light

of his life sentence for murder. State v. Palmer, 415 S.C. 502, 783 S.E.2d 823 (Ct. App. 2016).

Applicant filed a Petition for Rehearing on March 8, 2016. Respondent filed a Return to
Petition for Rehearing on April 4, 2016. The Court of Appeals denied the petition on April 21,
2016.

Applicant then sought certiorari to the South Carolina Supreme Court. On December 13,

2017, the Supreme Court denied certiorari. The Remittitur was issued January 4, 2018.
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IL. Factual Summary

On October 28, 2010, Applicant shot and killed Therris Keels in Greeleyville, SC. Keels
was shot twice; once in the head and once in the abdomen. (Tr. 165). The shot to the victim’s
head passed through his left cheek, the left side of his skull, both sides of his brain, and exited
the right side of his skull. (Tr. 169). The shot to the victim’s abdomen entered from the front,
passed through his liver and part of his spine, and exited through his back. (Tr. 171-72). Both
gunshot wounds would have been fatal. (Tr. 173).

Applicant and the victim were not on good terms on the night of the shooting

Maurice Smith testified he had witnessed animosity between Applicant and Keels, (Tr.
106). A week or two before the murder, Smith saw Keels on top of Applicant. Roger Williams
separated the two, and Smith heard Applicant say that it was not over. (Tr. 107). Detrel
Matthews also recalled observing Applicant in an argument with Keels approximately one month
before the murder. (Tr. 211-12). Even Applicant admitted there was some animosity between
him and the victim around the date of the shooting. In his statement to law cnforcement,
Applicant indicated the victim had threatened to rob Applicant. (State’s Exhibit 3, p. 3). At trial,
Applicant noted he and the victim had gotten into a confrontation before. (Tr. 370-71). He also
indicated Applicant had threatened to rob him earlicr on the day of the shooting. (Tr. 347-49).

Applicant had access to a pistol on the night of the shooting.

Smith also testified that saw an altercation betwcen Applicant and another individual
named Dominique a few weeks before the murder. (Tr. 108). During that altercation, Smith saw
Applicant drop a gun. (Tr. 109). Smith also noted that he saw Applicant ask Dominigque to
return the gun to him. (Tr. 109). Matthews also recalled seeing Applicant with what appeared to

be a pistol during another confrontation Applicant had with a second individual named
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Dominique. (Tr. 212-14). Matthews noted that he saw the gun fall from Applicant’s waist
during that confrontation. (Tr. 214). Investigator McFadden of the Williamsburg County
Sheriff’s Office also testified that he learned from Matthews that Matthews’ brother returned a
45 caliber handgun to Applicant before the shooting. (Tr. 312-15).

Witnesses placed Applicant at the scenc of the shooting shortly prior to the shooting,

On the night of the shooting, Smith saw Keels outside the Lodge. (TT. 109-10). Smith
also saw Applicant; Smith noted Applicant spoke to everyone and then went back to Keels and
told him “T’ll see you later.” (Tr. 112, Il 23-5). Smith indicated Applicant left. (Tr. 114).
Britney Croskey, another eyewitness to the shooting, Smith, Keels, and Applicant that night out
ncar where the shooting occurred. (Ir. 185-86). McFadden also recovered surveillance video
from a business close.to the shooting location from the time near the shooting. On the video, a
vehicle missing its front lefi hubcap could be scen.” (Tr. 317-25).

The Shooting

Smith also testified he later saw Keels go into the shop with a man nicknamed TT. (Tr.
113-14). Smith testified as the two came out of the shop and started heading towards Wes's
house, Smith saw Applicant coming across the side of the road. (Tr. 114). Applicant walked up
fo Keels, and Keels put his hands up. (Tr. 115). Smith saw Applicant had a gun pointing out,
and he saw Applicant shoot Keels. (Ir. 115). Keels fell to the ground, and Applicant shot him
again. (Tr. 115). Applicant walked across the road, then turned around and shot Keels a third
time. (Tr. 116). After the third shot, Applicant ran off another way. (Tr. 116). Smith noted he
did not see Applicant’s Dodge Neon that night; howcver, he did recall hearing il squealing

shortly after the shooting. (Tr. 119-20).

? Applicant later admitied it was his car in the video. (Tr. 354-55),
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Wesley Walker testificd he saw Keels on the night of the shooting. (Tr. 135, 137). He
recalled the shooting occurred between 10 and 10:30 that evening. (1t. 137). He testified Keels
and Sapp (“TT”) were at Walker’s house to get jumper cables. (Tr. 137). Walker and Sapp went
to get the cables. (Tr. 137). Walker had not seen Keels with a gun that night. (Tr. 139). e saw
the shooter reach into his pants pocket, pull out a gun, and shoot Keels two times, (Tr. 139).
Walker ran after he saw the two shots. (Tr. 139).

Croskey testified she saw Keels with his hands up when she heard a gunshot. (Tr. 188).
She then heard a second shot before Keels fell to the ground. (Tr. 188-89). Then Croskey
obscrved the person who shot Keels stand over Keels and shoot him again. (Tr. 188-89). Prior
to the shooting, she saw seeing someone pacing back and forth under a light on the street. (Tr.
187). Croskey noted the person walked in a way that appeared to be similar to how she had seen
Applicant walk on a prior occasion. (Tr. 187-88). After seeing that, Croskey got in her car and
left the scene. (TT. 189-90).

Matthews testified while he was in the general vicinity of the shooting when it occurred,
he did not observe the shooting. (Tr. 218-23). After the shooting, Matthews and others walked
down the road to where Keels was located. Matthews indicated he heard a car crank up, and the
car left the scene. (Tr. 223-24).

Witnesses indicated that the shooter had characteristics similar to Applicant’s

Maurice Smith testified Applicant had dreadlocks on the night of the shooting. (Tr. 102,
127). Smith recalled when he saw Applicant earlier, he was wearing pants and a dark hoodie.
(Tr. 117, 129). He also stated he was able to identify Applicant by his walk, {Tr. 117). Croskey
testified Applicant had hair that was long enough to be in a ponytail back when the shooting

occurred. (Tr. 183). Walker could only say the man who shot Keels had a ponytail and puffed
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hair, (Tr. 140). Walker also noted when he saw Applicant at times before October 2010, he
wore his hair in a ponytail puffed out. (Tr. 140).
Law Enforcement Investigation

Three .45 caliber shell casings were recovered from the scene. (Tr. 247-52, 255). SLED
Agent Mark Creech testified he and two investigators from the Williamsburg County Sheriff’s
Office interviewed Applicant. (Tr. 262-65). Hec further testified about Applicant’s statement to
law enforcement, and he noted that no one could corroborate Applicant’s whereabouts from
10:10 p.m. and 3:00 a.m. (Tr. 266-75). No blood was found on the items analyzed from
Applicant’s vehicle, no gunshot residue was found, and no fingerprints were found on the shell
casings or a soda can from the scene. (Tr. 275-79). Further, the only DNA that could be
analyzed belonged to the victim. (Tr, 279).

Investigator Wayne McFadden testified he attempted to verify Applicant’s alibi for the
evening of the shooting. (Tr. 305-08). McFadden noted he did not see Applicant’s vehicle on
surveillance video at a gas station where Applicant had claimed to be for part of the night of the
shooting. (Tr. 308-09).

Glenn Kennedy testified some time after the shooting, he received a phone call from his
cousin, Elijah (now dcccased). (Tr. 287-89). Kennedy indicated that he saw the Dodge Neon
parked at Elijah’s house behind a shed barn where horscs and tractors were kept. (Tr. 252-94),
Kennedy noted that the Sheriff’s Department came out to the house that day. (Tr. 294-96).

II1. Allegations Raised and Relief Sought in Application

In his application for post-conviction relicf, Applicant alleges that he is being held in

custody unlawfully for the following reasons:
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1. Prosecutorial Misconduct: The State failed to fully disclose the nature of its
relationship with State’s witness Maurice Smith and the terms of his plea
agreement,

2. Ineffective Assistance of Counsel
-Counsel failed to object to the State’s Brady violations
-Counsel failed to suppress the admission of ftainted, unreliable
identification evidence resulting from impermissibly suggestive
procedures
-Counsel failed to make proper objections and motions at trial
-Counsel failed to object to the solicitor’s improper comments and
misconduct in closing and reply arguments, which included witness
pitting, fabricating and presenting false evidence, threatening to quit if the
jury did not convict, and failing to move for a mistrial in response to these
arguments
-Counsel failed to adequately investigate and present a defense, including
refusal to put WCSO Investigator Lail and Applicant’s private
investigator, Phillip Grimsley, on the stand (o present evidence helpful to
the defense
-Counsel failed to place all sidebar discussions on the record |
-Counsel fabricated reasons for striking jurors during the Batson hearing 3
-Counscl made harmful arguments against his and Brittany Cronskey’s
testimony ;

As requested relief, Applicant staies he requests his convictions be vacated.

Attached herewith and incorporated berein by referencc are the records of the
Williamsburg County Clerk of Court regarding the subject convictions, the trial transcript,
Applicant’s appellate records (including the direct appeal), and Applicant’s records for the
Department of Corrections. Respondent reserves the right to amend its return upon the receipt of

other relevant records.

3
i
i
I
i
i

IV. Response to Allegations of Prosecutorial Misconduct

Applicant asserts the State committed prosecutorial misconduct by failing to fully

disclose the nature of its rclationship with State’s witness, Maurice Smith. Applicant asserts the

State made an illegal, secret plea agreement with Smith for a litany of drug charges out of

Clarendon and Williamsburg Counties in cxchange for his cooperation with the prosecution of
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Applicant. Applicant asserts Smith was allowed to plead down to first-offense drug convictions
for an aggregate ten year sentence, which he asserts is illegal because the offenses were third-
offense, twenty-five year mandatory minimum crimes. Applicant asserts he did not learn of this
plea agrecement until trial, when his counsel was provide with his SCDC. information indicating
Smith was serving a ten year sentence and when Smith testified during trial, which he asseris
amounted to false testimony that the State failed to correct. Applicant also asscris the State acted
ifnproperly when it vouched for Smith’s credibility during its closing argument and asserted
there was no plea agreement with Smith. Applicant claims he has proof of this plea agreement
through a General Sessions tracking sheet, which he did not attach or otherwise include with his
application.

Initially, Respondent notes it appears Applicant knew of these purported Brady violations
at the time of his trial, and accordingly, should havc raised these issues on direct appeal. Post-

conviction relief is not a substitute for an appeal. Simmons v, State, 264 S.C. 417, 423, 215

S.E.2d 883, 885 (1974). A post-conviction relief application cannot assert any issues that could

have been raised at trial or on appeal. Drayton v. Evatt, 312 S.C. 4, 8, 430 S.E.2d 517, 520

(1993). Applicant could have raised this issue on appeal. The failure to do so has waived this
allegation as grounds for relief.
Regardless of the propriety of raising this claim now on post-conviction relief, it is

Applicant’s burden to prove actual prosecutorial misconduct. Alabama v. Smith, 490 U.S. 794

(1989). Brady requires the State to disclose evidence in its possession favorable to the accused
and material to guilt or punishment. Clark v. State, 315 S.C.385, 388, 434 S.E.2d 266, 268
(1993). A Brady claim is based upon the requirement of due proccss. Such a claim is complete

if the accused can demonstrate (1) the evidence was favorablc to the accused, (2) il was in the
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possession of or known to the prosccution, (3) it was suppressed by the prosecution, and (4) it

was material to guilt or punishment. Gibson v. State, 334 S.C. 515, 524, 514 S.E.2d 320, 324
(1999). Impeachment or exculpatory evidence is material only if there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the proceeding

would have been different. Clark, 315 S.C. at 388, 434 S.E.2d at 268 (citing United States v.

Bagley, 473 U.S. 667 (1985)). “The question is not whether petitioner would morc likely have
been acquitted had this evidence been discloscd, but whether, without this impeachment

evidence, he received a fair trial ‘resulting in a verdict worthy of confidencc.’ Riddle v. Ozmint,

369 8.C. 39, 45, 631 S.E.2d 70, 73 (2006)
The requirements of Rule 5, as opposed to the constitutional dictates of Brady, are

Judicially created discovery mechanisms for use in criminal proceedings. State v. Gulledge, 326

S.C. 220, 487 S.E.2d 590 (1997). Rule 5(a)(1)(C) requires:

Upon request of the defendant the prosecution shall permit the
defendant to inspect and copy books, papers, documents,
photographs, tangible objects, buildings or places, or copies or
portions thereof, which arc within the possession, custody or
control of the prosecution, and which are material to the
preparation of his defense or are intended for usc by the
prosecution as evidence in chicf at the trial, or were obtained from
or belong to the defendant.

Id. The definition of “material” for purposcs of Rule 5 is the same as the definition used in the

Brady context. Fradella v. Town of Mount Pleasant, 325 S.C. 469, 482 S.E.2d 53 (Ct. App.

1997). In order for Applicant to prevail on a Rule 5 claim, he must show not only an actual

violation, but also that he suffercd prejudice as a result. State v.Wilkins, 310 S.C. 81, 425 S.E.2d

68 (Ct. App. 1992); State v. Trotter, 322 S.C. 537, 473 S.E.2d 452 (1996).

Respondent submits this ground for relief is without merit. However, the allepations
concerning Brady and Rule 5 violations probably raise questions of fact that are not conclusively
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refuted by the record. Respondent requests an cvidentiary hearing on this ground for relief. See

Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

Y. Response to Allegations of Ineffective Assistance of Counsel

Applicant asserts his trial counsel was constitutionally ineffective for failing: to object to
the State’s Brady violations; to suppress the admission of tainted, unreliable identification
evidence resulting from impermissibly suggestive procedures; to make proper objections and
mations at trial; to object to the solicitor’s improper comments and misconduct in closing and
reply arguments, which included witness pitting, fabricating and presenting false cvidence,
threatening to quit if the jury did not convict, and failing to move for a mistrial in response to
these arguments; to adequately investigate and present a defense, including refusal to put WCSO
Investigator Lail and Applicant’s private investigator, Phillip Grimsley, on the stand to present
cvidence helpful to the defense; and to place all sidebar discussiens on the record. He also asserts
counse| fabricated reasons for striking jurors during thc Batson hearing and made harmful
arguments against his and Brittany Cronskey’s testimony.

Applicant, like all other defendants, has a right to the assistance of effective counsel as
provided by the Sixth Amendment to the United States Constitution. U.S. Const. amend. VI;

Strickland v. Washington, 466 U.S. 668 (1984); Lomax v. Statc, 379 S.C. 93, 665 S.E.2d 164

(2008). Applicant has the burden of proving the allegations in his post-conviction relief action,
and when alleging that counsel was constitutionally ineffective, he must prove that “counsel’s
conduct so undermined the proper functioning of the adversarial process that it cannot be relied
upon as having produced a just result.” Strickland, 466 U.S. at 686

In cvaluating allegations of ineffective assistance of counsel, the revicwing court applies

the two-pronged test outlined in Strickland, 466 U.S. 668. First, Applicant must prove that
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counsel’s performance was deficient. Id.: Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,

625 (1989). Under this prong, the court measurcs an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 {quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases.
Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). “Counsel is strongly presumed to
have rendcred adequate assistance and made all significant decisions in the exercisc of
reasonable professional judgment.” Id. (citing Strickland, 466 U.S. at 690). Applicant must
overcome this presumption to reccive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second,
counsel’s deficient performance must have prejudiced Petitioner such that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. A court need not
first determinc whether counsel’s performance was deficient beforc examining the prejudice
suffered by the defendant as a result of the alleged dcficiencies. If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice, that course should be
followed. Strickland, 466 U.S. 668.

Moreover, Strickland does not require a finding of ineffectivencss merely for deviation
from some rigid rule of representation. Rather, Strickland requires the post-conviction relief
aﬁp[icant to prove “counsel made errors so serious that counsel was not functioning as the
‘oounsel’ puaranteed the defendant by the Sixth Amendment.” Id. at 697. Therefore, the function

of the post-conviclion relief court is to dctermine if “in light of all the circumstances, the
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identified acts or omissions were outside the wide range of professional competent assistance”
required of a criminal defense attorney.” Id. at 690.

Respondent submits Applicant cannot satisfy either requirement of the Strickland test as
to any of his allegations of ineffective assistance of counsel. However, allegations regarding
ineffective assistance of counsel may raise a question of fact which is not conclusively refuted by
the record. Accordingly, Respondent requests an evidentiary hearing on these allegations.

Sharper v. State, 305 S.E.2d 247.

VI. Any Future Amendments and Invocation of Discovery Process

Applicant must specify any claims he intends to raise at the evidentiary hearing. Any
claims not specifically laid out in this PCR application or in amendments will be opposcd by the
State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code of
Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b),
SCRCP. All claims should be made well in advance of the evidentiary hearing. Because
Applicant has an attorney, the attorney, and not Applicant, is the only individual authorized to
file amendments to this application. See Rule 11, SCRCP. Pro se filings will not be considered at
the PCR hearing. Respondent reserves the right to request that any amendments withheld until
the last minutc be stricken because of undue prejudice to Respondent. See Rule 15(a), SCRCP.

Pursuant to § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke
formal discovery processes to issue subpoenas or otherwise obtain discovery materials unless
granted leave from the Court upon a showing of good cause. Furthermore, Respondent requests
that all potential exhibits and materials used to produce potential expert witness testimony be

sent to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to
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request a continuance and oppose witness testimony and exhibits that are withheld until the last
minute resulting in undue prejudice to Respondent.

VII. Response to Any and All Other Allegations

Each and every allegation contained within the application not expressly admitted,
qualified, or explained in this return is hereby denied.

VIII. Request for an Evidentiary Hearing

WHEREFORE, having made its return, the State requests an evidentiary hearing be held
on the issues of prosecutorial misconduct and ineffective assistance of counsel.
Respectfully submitted,

ALAN WILSON
Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

P.O. Box 11546
Columbia, SC 29211

Q.IH ,2019
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG )
)
) 2018-CP-45-0488
)
MARC ANTHONY PALMER, #354634, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I am an employee of the Respondent in the above-captioned action.
2, Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.
3. [ have this day served a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

James K. Falk, Esquire

Falk Law Firm, LL.C.

Post Office Box 1058

Charleston, South Carolina 29402

DATED this the 20th day of February 2019.

%

Kaitlyn §. Slice, Legal Assistant
For Respondent
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STATE OF SCUTH CAROLINA
COUNTY OF WILLIAMSBURG

CCOURT OF COMMON PLEAS

MARC ANTHONY PAIMER )

354634
APPLICANT, )
TRANSCRIPT OF RECORD
V. ) 18-CP-45-345
18-CP-45-488
STATE OF SCUTH CAROLINA, )
RESPONDENT. )
November 01, 2022
Sumter, South Carolina
BEFORE:

THE HONORABLE EDWARD W. MITIER, JUDGE

APPEARANCES:

JAMES F. FALK, ESQ.
Attorney for the Applicant

DANTEIILE E. DIXCON, ESQ.
Attorney for Respondent

FRANCES B. RAY, RPR
Circuit Court ﬁeporter
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MS. DIXON: May it please the Court. This
is Danielle Dixon, Assistant Attorney General for
the State of South Carclina. This is the case of
Marc Anthony Palmer v. State, docket rumber
2018-CP-345, 488. Mr. Palmer 1s currently serving a
life sentence. In May of 2011 the Williamsburg
grand jury indicted him for murder and possession of
a weapon during a violent crime. That's indictment
nunrber 2011-GS-45-95, Those charges arose from the
fatal shooting of Therris Keels on October 27th,
2010. On March 11th through 14th, 2013, Mr. Palmer
had a jury trial before the Honorable William
Jeffrey Young. Guy Ballenger represented Mr. Palmer
and Kimberly Barr represented the State. Mr. Palmer
was convicted as indicted and sentenced to life for
murder and a consecutive five-year sentence for the
wegpen charge.

He filed a direct appeal. On appeal he
was represented by Ryan L. Beasley of Ryan L.
Beasley, PA, as well as Chief Appellate Defender
Robert Dudek. They filed a brief arguing that the
trial court erred in granting the State's BRatson
motion, denying a motion for a mistrial/motion for a
new trial, denying his motion for a speedy trial,

adnitting his statement to law enforcement after he
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invoked the right to counsel, and sentencing him for
possession of a weapon after sentencing him to life.
The Court of Appeals vacated the five—year weapon
sentence based on Section 16-23-490(a) of the South
Caroline Code, but affirmed all other issues on the
merits. He did file a petition for cert with the
Supreme Court, state supreme court, and they denied
the petition. The remittitur was sent January 4th,
2018.

He filed this PCR application timely on
Octcber 29th, 2018. The State filed a return
requesting an evidentiary hearing. This has been
continued before in November 2019, Novamber 2021,
and February 2022. At this time the State
understands his allegations to be prosecutorial
misconduct in that there was a secret deal with the
witness Maurice Smith, as well as some Brady issues.
He's also raising several claims of ineffective
assistance of counsel to include: Counsel failed to
object to Brady violations, failed to move to
suppress admission of unreliable identification
evidence, failed to make proper cbjections and
motions, failed to object to solicitor's improper
caments during closing argument, failed to place

all sidebar discussions on the record and made
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harmful arguments against his and Brittany Croskey's
testimony. At this time I turn it over to Mr.
Palmer.

THE COURT: All right.

MR. FAIK: Your Honor, with respect to the
Brady viclations, it's either that the — ard I
don't know how this is going to play out. Tt's
either that the information was never turned over to
defense counsel or defense counsel never went and
got the information, so we would see that — and
I1'11 explain this more as these issues come up. But
it's either that defense counsel in due diligence
should have gone and gotten this information, or the
State failed to provide it.

THE COURT: Okay.

MR. FAIK: So at this time I'd like to
call Mr. Palmer to the stand.

THE COURT: Ckay. Come on around.

THE CLERK: Place your hand on the Bible,
raise your right hand. State your full name.

THE WITNESS: Marc Anthony Palmer.
WHEREUPON,

MARC A. PAIMER,

having been duly sworn by the clerk, testified

as follows:
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AW - M, PALMER - DIRECT

THE CLERK: Step around, sir. Be careful
coming up.  State your full name and spell your last
name for the record please, sir.

THE WITNESS: Marc Anthony Palmer,
P-A-1L-M-E-R.

DIRECT EXAMINATION
BY MR. FAIK:

Q Mr. Palmer, who represented you in this
case?

A E. Guy Ballenger.

Q And how did — did you retain him or was
he appointed or was he ——

A He was appointed by the court.

Q Okay.

A By William Jeffrey Young.

0 Okay. And let me sort of start talking
about some of the issues regarding information that
you never saw prior to trial in this -- an
allegation that possibly this is a Brady violation
in that it was never turned over to Mr. Ballenger or
maybe Mr. Ballenger should have gone and found the
information; but regardless, these are things that
you never saw. Is that correct?

A Correct.

Q All right. So example, there's some
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discussion about a videotape from Young's vid-- from
the Young's gas station. So can you sort of explain
what we're talking about. There were two gas
stations in this case?

A There were two gas stations in this case.
There was a gas station to the left that was a 521
Money Saver. Then there's a gas station to the
right. That's a Young's, a Young's gas station.
There was a gravel road in between the two. Now
they're saying that the suspect -———

Q Okay, let me just —— let me just back up
for a minute. So now, the one from the Money Saver,
that was actually introduced in evidence; is that
correct?

A Yes.

Did you ever see that prior to the trial?
Right before trial they showed it to me.
What do you mean "right before trial"?

=R OR &

I mean, like, when they brought me in to
go to trial the day, the day before, they showed me
the Mconey Saver tape with three car -- three other
cars on —— on the video.

Q Okay. BRut that's the first time you saw
it was the day of the trial?

A Yes, sir.
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AW - M. PALMER - DIRECT

Q Okay. And then you said there is the
Young's, a Young's gas station right on the other
side of the gravel road; is that correct?

A Yes, sir.

Q What's the significance of the -— in your
mind, what's the significance of the gravel road
between the two?

A Well, they're saying that the suspect,
whoever shot and killed Mr. Keels, ran to that
gravel road and now they're saying that there was a
car on the gravel road and the suspect got into the
car and drove and left. Now, they're saying around
the time I'm -—-

Q Now let me just — let me just take this
in little pieces here. All right. So you're —- so
they're saying, in effect, that the killer traveled
down the gravel road?

A Right.

) And therefore, never would have driv--
never would have gone past the Young's gas station;
is that correct?

A No. They would have never gone past the
Young's gas station.

Q Okay, all right. And we're gonna circle
back around to that video, but I just wanted to go
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through some things. Now there was also some
testimony about a video at a Citgo station. Do you
remember that, the Citgo station on 5217

A Yes, sir.

Q And did you ever see a video from that
station?

A No, sir.

Q And you never saw a video from the Young's
gas station; is that correct?

A No, sir.

0 Do you know whether or not a video was
ever turned over to your lawyer on the Young's?

A No video was ever turned over. My own
invest— well, former Investigator McFadden said
that he watched the videos, but —-

Q Okay, we'll get to —-

A ——he never turned them over.

Q All right, we'll get there. But as far as
you know, it was never turned over to your lawyer?

iy No, sir.

Q Okay. Now you also have some concerns
about some missing statements.

A Yes, sir.

) You have some concerns about a missing

statement that was never provided to you that
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Ms. Brittany Croskey made; is that correct?

A Yes, sir.

Q And what was the significance of
Ms. Croskey's testimony in this case?

A Well, Ms., Croskey, Ms. Croskey stated
that -- well, the police led her -

0 Now don't -- just -

A —— to the former questioning ——-

0 I just want -—

A Okay. Well, she, she said ——-

0 What was —— what was the significance of
her trial testimony?

A Her trial testimony was she thinks it
could have been me because of my walk.

Q Okay. So she was part of the case that
identified you?

A That —— at —— at first, yes, when the
first case ——-

@ Okay, all right.

A Yes.

0 Now why do you think there was a missing
statement?

A Because she was being coached throughout
her second statement, and the -——

0 Well, what -
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A In the beginmning of the second statement
they said we — they said they had a first
statement, and they said we wanna -~ they was trying
to remind her of where, where they were at in their
first statement, whatnot.

Q Did they say that there was —— they had
technical problems with the recording?

A Yes. They said they had technical

problems -
Q Okay.
A ~——the first statement.

0 So did you ever see a sumary, the
investigator summary of that first statement?

A No.

Q Now you also had some concerns about a
statement from a Mr. Sabb?

A Yes. Mr. Sabb was the only —— was the
only witness that was walking with the victim at the
time of the shooting.

Q Okay.

A And Mr. Sabb clearly stated he did not
know who killed Therris Keels. He says he knows me,
he's seen me around, but he did not know who killed
Therris Keels.

0] Now why do you think there was an earlier

11
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—— 'cause you got some copies of some statements in
your discovery; is that correct?

A Yes, sir.

Q And you got, actually, transcripts of a
statement that Ms. Croskey made, right, -——

A Yes, sir.

Q -——Mr. Sapp made and Mr. Smith made,
right?

A Yes, sir.

Q And that was provided to you in your
discovery?

A Yes, sir.

Q So why do you think Mr. Sabb made a
statement that was not included in your discovery?

A Honestly, he was the only person that
actually was telling the truth about what happened
that night and what he seen, you know. He didn't
make anything up. He said ——

Q Let me just — let me see if this might
refresh your recollection 'cause it's cbviously been
a while. Did you have a chance to look at these
statements?

A Of -~ from Mr. Sabb?

Q Yeah.

A Not the one from Cyrus, from Officer Cyrus
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of Greeleyville Police Department; but every
statement corrcoborates his story, his statement.

Q No, I know. I'm just -— I'm trying to get
to the point of why we think or why you assert
there's missing statements. So I'm gonna show you a
copy — and you said that you read these statements,
right?

A Yes.

MS. DIXCN: Your Honor, I have an
objection. I'm not sure he can use a recorded
statement that he was not a part of to refresh his
recollection.

MR. FAIK: It's refreshing his allegation,

I mean.

THE. COURT: Yeah, I'm gonna let him do it.
That's...
BY MR. FALK:

Q Don't read that into the -— just look at
the beginning of that statement.

A It says ——

Q No, don't read it. I want —— read it to
yourself. I'm just hoping that's gonna remind you
why you think there was a earlier statement.

A Well, because when I was going through my
paperwork, in Joseph Sabb's interview he said, like,

13



w0 @ Ny s W N

R T T N S U
[ N N N = Tt T T N RS, TN S JU R N RS

AW - M. PALMER - DIRECT

I told you all —

MS. DIXON: Object to hearsay.

MR. FAIK: I don't think he's offering it
-~ no, this is -

THE COURT: This goes to his state of
mind. I'm gomna let him talk, testify to it.

THE WITNESS: "Like I told you all this
morning, I told Cyrus Saturday morning the same

thing."
BY MR. FALK:
Q S0, s0 to summarize, I mean, he was giving

a statement to police?

A Yes.

Q And then he —— and part of that statement
was that, I told y'all earlier or what I told you a
couple of days ago, right?

A Right.

Q Okay. And so you got the copy of the one
statement, but you never got a copy of any statement
made prior to that; is that correct?

A That's correct.

Q And that's why you think that there was
missing discovery in this case; is that correct?

A That's correct.

Q Why do you think you might have been

14 637



638

mw =1 o s W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

AW - M. PALMER - DIRECT

prejudiced by the lack of Mr. Sabb's — by not
seeing his prior statement?
A Well, —

MS. DIXON: Chject to speculation.

THE COURT: Well, he -~ he can testify to
his state of mind with respect to why he's asserting
these things. Is there a former statement from
Sahb?

MR. FALK: We've never been turned over
one.

THE COURT: Okay, all right. So this is
just in his mind that there is a former statement,
correct?

MR. FALK: That's correct, Your Honor.

THE COURT: Okay, all right.

MR. FALK: Now you want us to...

THE WITNESS: In Joseph's statement --—-

MR. FAIK: Wait, wait. Excuse me. Let me
-— may I speak with my client before —— I think he's
gonna utter something. No, I can't do that. All
right.

BY MR. FAIK:
Q Just respond to my questions here.
A I got you.
Q Why do you think there was a prior -— and

15
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you think there was a prior statement from Mr. Sakb;
is that correct?

A Yes.

Q And why do you think you were prejudiced
by not seeing that statement?

A I think I was prejudiced by not getting,
having a copy of that statement, because everyone in
this, everyone throughout this whole trial, every
witness, every witness in this whole case gave
different statements, gave different testimcny; but
Joseph Sabb gave the same testimony, gave the same
statement time after time. So every single
statement that he gave that corrcborates what he
said, is —— is -- is vital to me. It's important to
me, to me, to complete a complete defense. 1It's
vital for the jury to hear one witness give the same
statement constantly over and over again instead of
this witness or that witness changing their
statements up.

Q Okay.

A That's why that prejudiced me.

MS. DIXON: Your Honor ——-

THE WITNESS: I needed that statement,
everything from every witness.

MS. DIXON: Respectfully, for the record,
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I know you overruled my objection, but I would like
to just preserve on the record the reason for that
was all pure speculation. He has no way to know
this statement that he's never even seen if it'd be
consistent or ———

THE COURT: Correct, no -——

MS. DIXON: -——or not consistent.

THE COURT: That's all right. I'm gonna
—— same ruling, but there is no — well, we'll Just
go forward with it.

MS. DIXCN: Thank you, Your Honor.

THE COURT: Yeah.

THE WITNESS: Please.

THE COURT: Mr. Palmer.

THE WITNESS: Please.

THE COURT: You —— you respond to
questions, okay. That's -— that's how this system
works, okay. Go ahead.

BY MR. FALK:

Q Okay, so you == so Mr. —— so your point
being that you believe that in his recorded
statement he said, "Just like I told you the day
before." So you — so in that recorded statement
that you have, he said, "My statement that I gave

you four days ago, four days earlier, was the same

17
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thing"; is that right?

A Right.

Q And so that would have been a
consistency ——-

A That's proof that there was a statement.

Q And that it was the same statement?

A Right.

¢ That it was consistent?

A Right.

Q And he testified that -- did he testify at
trial?

A Yes.

Q And was the statement at trial consistent?

A Consistent with every other statement he

gave, he gave the authorities.

Q

Now I think you were saying that you -—

you believe that you were prejudiced by not seeing

the earlier recording of Brittany Croskey's

statement; is that correct?

A
Q

Yes, sir.
And is that because you think that — and

you said something about because she, she was

coached.

A
Q

I think that's what your testimony was.
Yes, sir.
So what facts do you think we have here
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that would support your allegation that law
enforcement was coaching her?

A Well, it -~ it was clear during the
interview law enforcement asked Ms. Croskey, is
there anything that you can help us with that will
remind you of what the suspect looked like?

Ms. Croskey said, no. Then they asked her again and
asked her again. Hold on.

All right, here ——-

In -~

Do you have the statements there?
Yeah. Ms. Croskey, Ms. Croskey had said

b= ORI &

Q And, again, you are reading from a
statement that was provided in your discovery; is
that correct?

A Yes. That's the one ——

Q And that's the statement that was made —
present at the interview. This was a statement
given on Noverber 4th, 2010. Does it say that on
the front page?

A Yes, sir.

Q And ——

A Okay. Ms. Croskey had state —— she said,

do you know — Investigator Wrenn, that's her name.

19
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Says, "What did you notice about the guy under the
light when he was pacing? Think really hard because
you can see his silhouette.” 2And then she said,
"Did you notice anything about this person's walk?"
Croskey, answer, '"No, ma'am,” to these questions.
But Investigator Lail kept pushing on asking, "Was
there anything that put you in the mind frame that
this was Driver.”" Mind you, my name is not Driver.

0 But there was testimony at the trial that
was your street name?

A No.

Q No?

A It's not my street name. That was
something that she called me and they just came up
with.

Q Okay.

A And then Brittany Croskey answered, "Yes,
ma'am.” And Investigator Lail then impermissibly
suggested after Brittany Croskey said that she
didn't notice anything about this person's walk and
that was because of his walk.

Q Okay.

A And she ~--

Q So in her -~ in that statement there she
never identified, she never said, yeah, I saw the
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quy —-
A No.
0 -—-and I saw his face, right?
A No.

Q She — at that then, her statement there
was that she identified her -- identified you by the
walk?

A Yes, sir.

0 And that was only after ——-

A Investi~—

Q ---1t was suggested to her a couple of
times?

A Right.

Q But this was actually recorded in a second
statement?

A Yes, this was recorded in a second
statement.

Q Okay. I'm just try-— I'm trying to circle
back around to why you think you were prejudiced by
not getting that portion of her statement that
occurred prior to them having technical prcblems.

A I feel like I'm prejudiced because they
led her throughout that whole, that whole seccond
interview, and there's no telling what was said

during that first interview.

21
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Q Okay.

A The police impermiss—- impermissibly
suggested a form of identification; and Ms. Croskey,
and Ms. Croskey ran with it, but she wasn't -- she
wasn't fully on with it. She said she didn't really
know. And then a year and some change later after
her —— what her now her husband, gets locked up on
crack charges, she -

Q All right. I'm ---

MS. DIXON: Object, Your Honor.
BY MR. FALK:

Q -——gonna walk you through this all, we'll
get there. Mr. Palmer, I just need you to sort of
stay right on my =--

A All right.

Q ———3nswers.

A That's, that's how it prejudiced me.

0 Now -- okay. You had some concerns that
there was some bad acts testimony that came into
this case?

A Yes, sir.

Q And what was that?

A Oh, it was, it was a lot. It was from
Wayne McFadden.

Q What did it —

5, 645



646

W -~ oy U e W N

T I ST CE T N R e T e .
8T O I S N S S S Ve S e < B N <) S &) R S FUSN N S S U o S Vo)

AW - M. PALMER - DIRECT

A Maurice Smith.

Q What did it cent—- what did it center on?

A Wayne McFadden brought in testimony of an
alleged murder weapon. Wayne McFadden kept — said
that he —— a confidential informant ——-

Q  Now let me back you up.

A They —-

Q What was this -- what was the bad act, you
know? You were saying that they brought in
prejudicial information —-

A Of me and — of me and a -~ of me having a
fight with another guy in the neighborhood.

Q And how much before this =~ the incident
at trial? How much before was that? Was that the
night before or was that —-—

A The — of the ——

Q What's the time frame between this fight
that you're talking about here and the shooting?

A The fight actually happened in, I wanna
say September, Septamber. It was the night of the
Greeleyville, Williamsburg County, Williamsburg
County game.

Q Okay, so —— all right. So it was a couple
of months before or at least —-

A Probably about a month, a month before,

23
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maybe longer. I'm think-- no, probably about, I
wanna say September 3rd if I'm not mistaken. I
wanna say September 3rd. You know, no one really
knew when the fight, like, you know what I'm saying,
like, the actual date, —-

Q Okay, all right. T just want ---

A ——but we have to go back in football
records —-

0 I just wanted to get to that.

A --—and schedules. All right.

Q All right. And you have some concerns
about whether or not there was a plea deal that was
never disclosed to you between the State and Maurice
Smith; is that correct?

A Yes.

Q Okay. And I have a list of his charges,
and on —— let me just read these to you. On
April 25th, 2009, he was arrested under warrant
MOB2687 and that was for, in effect, PWID drugs,
cocaine base first offense. Does that sound right
to you?

A Yes, sir.

Q And then he at that same time he had
another arrest for PWID under a different warrant;
and this is, again, on April 25th, 2009, and that's

24
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warrant MO82688. And then he had a third arrest on
-— on that same day for a similar drug charge. All
right, and so then the —- Therris Keels is killed on
Novamber 27th, 2010. Now did you have —— at any
time did you have an altercation with Mr. Smith
while y'all were in the detention center, or an
argument.?

A December 15th, 2011.

Q  Okay. And what — and where did that take

A At Williamsburg County Detention Center.

Q And what was that discussion about?

A He -~ I was Jjust speaking to him and he
said don't talk to me and, you know, it -—- we just
got into it and that, that was it, you know, wasn't
no more words said.

Q And that prior September you were in
Williamsburg County jail. So was he in charge —-
was he in the jail at that time because of charges
he got on September 10th, do you think, a couple of
months earlier? Was he in there on drug charges?

A Yes, he was in there on drug charges.

Q Okay. 2And based on your review of the
discovery, you believe that Mr. Smith gave a

statement to McFadden sometime around November lst,
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2010; is that right?

A Yes, sir.

Q And your recollection was that he was —-
that you were not identified in that statement; is
that correct?

A That's correct.

@] All right. And then so we have a couple
of more arrests for Mr. Palmer and then y'all have
this fight on December 15th. On December 30th
Mr. Smith picks up two more drug charges.

December 30th, 2011, he picks up two more drug
charges. Is that your understanding?

A Yes, sir.

Q Okay. And then so a couple of months
later on February 13th, 2012, do you have
information that another statement was given?

A Yeah. After he got his indictment, he —
he gave a statement to a Rhett Holden, SLED agent
Rhett Holden, and he said —- he said the same thing
his wife saying, you know, I know it was him by his
walk; but this time he saying I know it was him by
his walk. And, you know, he just making up a whole
bunch of stuff.

Q Okay. So he ——

A He saying the quy had a fight and ——
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0 So he had several charges on him before —
he had three charges on him, three drug charges on
him before he gave a statement, the November 1st,
2010 statement, where he doesn't identify you. He
picks up some more, he picks up some more charges.
He —— y'all have an altercation in the jail, and
then he changes his testimony; is that correct?

A Correct.

0 And then all his charges were disposed on
November 13th, 2012; is that right?

MS. DIXON: Your Honor, I'm gonna object
to leading.

THE COURT: No, this will -— it speeds
things up. I'm gonna let him do it. Thank you.

THE WITNESS: On September 12th -—-—-
BY MR, FALK:

Q Iet me just say this. His charges were
all disposed of?

A His charges were all ran concurrently as a
first offense.

Q OCkay. 2And so that all happened prior to
the trial; is that right?

A Right.

Q Okay. And then there was the trial and
that's in March 20132

27
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A Right.

0 Now did you ever come across anything
after that that sort of —— about any other actions
between the solicitor and Mr. Smith?

A After trial?

0 Yeah.

A When I was in the county jail they called
Mr. Smith back to the courthouse after trial. I
don't know nothing about what happened at that
courthouse; I don't know anything. All I know is
due to the Freedom of Information Act I was able to
get information that Maurice Smith was released from
his prison —— from his imprisorment and on probation
after he was only serving 2-years of a mandatory
10-year 85 sentence.

Q And you had shown me something.

A Yeah, I don't even know what that means,

QL=
Q So you locked on the ——-
A Order of downward departure.
Q ——tracking sheet.
A Right.
Q So what —--

THE COURT: Hang on. Wait till -- only
one person can talk at a time, okay. All right, go

28
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ahead. Finish your question.
BY MR. FALK:

Q Okay. So what — that piece of paper,
that's a tracking sheet for Clarendon County?

A Yes, sir.

0 And that's -~ that's describing charges
against -——

A Yes, sir. My - in my yellow envelope I
have the general sessions tracking sheet where it
shows that ———

Well, it shows it right there.

No, it shows a charge was dismissed ———
Well, I'1l get there. I'll get there.
-——due to a plea agreement.

We'll get there. But that shows that
there was a — there's a mention on that sheet that

LGOI - G O

says there was a downward departure?

A Yes, sir.

Q Okay. What was the date of that?

A That was 5/22/2013. That's May 22nd,
2013,

Q So that's after the trial. That's after
he testified?

A Yeah.

Q Okay. And so that is -— is that why you

29
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believe there was some type of deal between the
prosecutor and Mr. Smith?

A No. I be~~ I know —-

Q Does that support your argument?

A No, that's not why. Why I believe that
there was a deal is because I have a copy of the
general sessions tracking sheet that says that one
of his charges was dismissed as part of a plea
agreement. I couldn't get it from Williamsburg
County. I had to get it from Clarendon County.

Q Ckay. So there was a plea deal ———

A Yes.
Q ---1n your understanding. And that was
never made —— and you were never made aware that

there was some kind of deal in place, right?
A We didn't even get a NCIC report.
Q On Mr. Smith?
A On Mr. Smith.

MR. FAIK: Your Honor, we obviously have
other things to talk about in this case, but I think
that's all that I want to bring in through Mr.
Palmer at this time.

THE. COURT: Okay. Cross—examination.

CROSS-EXAMINATION
BY MS. DIXON:

30
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Q How are you?

A I'm alive.

Q You're alive, great. I just have a few
questions for you today. Now you talked about a
missing statement from Ms. Croskey, correct?

A Yes, ma'am.

Q And you believe there's a missing
statement because law enforcement indicated they
were having technical difficulties when they started
recording a different statement, correct?

A Yes.

Q And you are saying so that statement was
the same day or a different day, what are you
alleging here?

A I don't know. Whatever it says in your
recorded statement. In the recorded statement it
says that we had to do this over and we left off
here in such and such spot.

Q So what are you alleging? What day are
you alleging that this other recorded statement
occurred?

A They might have record on the same day. I
know it recorded before the second one.

Q  Okay. So you don't know is what you're

saying?
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A No.

Q So this is speculation?

A It's not speculation. I mean, the officer
said it theirselves in the statement.

Q Do you have that statement?

A Yes.

Q You have the statement, the first
statement that you're alleging is missing?

A No, the second statement where the officer
said we had to start this over 'cause we had
technical difficulties.

Q Okay. And you also talked about a missing
statement from Mr. Sabb. Do you have that?

A No, I don't.

Q You don't have that either, okay. So you
don't have either of those things so we don't even
really know if any of those things exist, correct?

A Well, I mean, the officer said it does
so — I mean, you're admitting that your officers be
lying?

THE COURT: Mr. Palmer, you don't ask
questions -

THE DEFENDANT: Right.

THE COURT: ---in your role as a witness.
Okay.
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BY MS. DIXON:

Q Now you also talked about there's a gravel
road, there was a gas station that the person who
did this shooting and sped off in a car never would
have passed this Young's gas station so tell me why
did you want that video?

A Because it would have shown me passing the
Young's gas station like I told them I was that
night. If they would have showed me passing that
Young's gas station around the same time, they would
have showed me passing that 521 Money Saver gas
station. That was proof. That was proof of my
actual innocence that I was not on that gravel road
that night, that —-

Q How far ———

A -—1 was not the person who killed Therris
Keels.

Q How far away is that gas station from
where the shooting occurred?

A It's — I mean, I, you know, it's —-- it's
all in the same town, one gas station to the left of
the gravel road, one gas station to the right. I
can't tell you.

Q Ard from ———

A Either way it goes, either way it goes, a
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car cannot just go from a gravel road in between two
gas stations to pass one gas station and, you know
what I'm saying? It just doesn't make sense. It,
it -

Q SO how ——-

A It really prove —— it really, it really
would have proved my innocence.

o) How far away was that gas station from
where the shooting occurred? Would you say it was a
mile, less than a mile?

No. It was less than a mile.

ILess than a mile?

Less than half a mile,

less than a half a mile. So a block or
two. So you're saying that a video showing your car

(O = O

driving by a block or two from where the shooting
occurred around the time the shooting occurred would
have proved your innocence?

A I'm saying that a video showing me passing
by a gas station that was before the gravel road
would have -- would have proved my innocence because
they're trying to say my car was parked on that
gravel road. So if I shot Therris Keels, I would
not be driving past Young's gas station. I would
have been on that gravel road. 2And, yeah, you

34

657



658

w N

Ww o -1 oy N s

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25

AW - M. PALMER - CROSS

prabably would have seen a car with that Money
Saver, yeah, but you also would have seen me on that
Young's gas station too.

Q Okay. So they did see your car on —-

A That would have proved my innocence. They
seen the video, but they didn't cbtain it and they
didn't allow me to see it.

Q Ckay. Did they see your car on —— was
your car on the other video?

A On what video?

0 The video that was entered into evidence
in court?

A Yeah, me and three others.

0 You and three others. So your car, that

was, in fact, your car on that video ——-

A Yes.

0 -——that was depicted right arocund the time
of the shooting less than a half a mile from the
shooting?

A Yeah.

o) Yeah, okay. So you agree with that.

A Yeah.

0 All right. And let's talk about
Ms. Croskey's statement. I think you were asserting
that she was coached by law enforcement. Do you
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have any —— do you have a pin in your leg by chance?
A In my folder, not on me.

What —— say that again, I'm sorry.

You said I have a pen?

I'm asking do you have a pin in your leg?

A pen in my life?

LGNNI O I @

In your leg?
THE COURT: A pin.
THE WITNESS: Oh, not anymore. I got - I
got 'em all removed.
BY MS5. DIXCON:

Q You got 'em all removed. But at one time
you did have a pin in your leg, correct?

A Yeah.

Q At the time of the shooting, in fact, you
had a pin in your leg, correct?

A Yeah.

Q And did it ever affect the way you walked?

A Not really, no.

Q Not really. Do you remember
testifying =—--

A Cnly when I get tired.

Q Cnly when you get tired. Do you remember
testifying at trial?

A Yes.
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Q Do you remember what you testified to in
terms of the way it affected how you walk?

A Yeah.

Q What was your testimony?

A Well, I — not, not —— I know I said the
same thing, only when I get tired.

Q Iet's see, would you agree if I said that
you said, "I mean, I really doubt that. I don't
walk the same all the time. It kind of depends.
Sometimes I might walk —- sometimes I might be
hunched over and walk on the tip of my toes or
something. Sometimes I might walk straight up and I
might just be strutting or samething.” Would you
agree that was your testimony at trial?

A Yeah, sounds like it.

Q So it sounds like maybe you were
acknowledging at that time that you did maybe walk a
little bit differently?

A Ma'am, the police suggested that because
they knew I had a pin in my leg. I came to South
Carolina with a leg injury. It's a small town. So
the police suggested that to that girl. She said no
at first and then they did it again and then she
said, I don't know, maybe, yeah. And then she
changed it and said, I don't know him like that.
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All right. You people came up with the story and
took 12-years of my life from me for something I
didn't do, and now you're trying to cover it up or
you're trying to make it seem -~ seem bad like,
like, it's — it's sad, man. 2And you —— I don't get
it, I don't get it. Y'all know y'all wrong 'cause
you looked at the paperwork.

MS. DIXON: Your Honor, I'm gonna cbiject.
This is nonresponsive.

THE COURT: Yeah, this is a narrative.
You need to just respond to the questions.

THE WITNESS: OCh.

MS. DIXCN: I have nothing further.

THE WITNESS: I know that's right.

THE COURT: All right, any redirect?

MR. FAIK: Yeah, let me just clarify
something.

REDIRECTEXAMINATION

BY MR. FALK:

0 About this video, all right, so there's
the Money Saver and your car is driving past it
along with the other cars, right?

A Correct.

Q And then it passes this dirt road or

gravel road, right? No, I mean, excuse me, there's
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a gravel road between the Money Saver and the
Young's, right?

A Yes, sir. .

Q And the State believes that something
happened on the gravel road that related to the
murder, right?

A The State believes that —- the State said
the suspect ran to the gravel road and a car sped
from the gravel road.

0 Okay. So the gravel -— the —— this gravel
road in between the two things was important to the
State?

A Yes.

0 And then what you're saying is that had
they seen video from the Young's, they would have
seen your car driving past the Young's gas station?

A That's correct.

@) And so that would have sort of -— I mean,
the State was relying on the fact that they saw your
car on the one from the Money Saver?

A That's correct.

Q No further questions.

THE COURT: Okay. Anything in response to
that? Okay.
Thanks. You can step down. Thank you.

39



QO W o -y s W

T T S N T N T e U
U s W N R C P o m -, s W N

AW - K, BARR ~ DIRECT

(Mr. Falk confers with Mr. Palmer.)

MR. FAIK: So it's my understanding trial
counsel is going to be here after lunch?

MS. DIXON: Uh-huh.

MR. FAIK: You want to go out of order and
have Ms. Barr testify now? I mean, just...

(Attorneys confer. )

MR. PAIK: Can we call Ms. Barr to the
stand?

THE COURT: Sure.

THE CIERK: Place your left hand on the
Bible, raise your right hand. State your full name.

THE WITNESS: Kimberly Rarr.

WHEREUPON,

KIMBERLY BARR,
having been duly sworn by the clerk, testified
as follows:

THE CIERK: Thank you, ma'am. Step around
please, ma'am. State your full name and spell your
last name for the record please, ma'am.

THE WITNESS: My name is Kimberly V. Barr.
My last name is spelled B-A-R-R.

DIRECT EXAMINATION
BY MR. FAIK:
Q Ms. Barr, where were you —— where were you
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AW - K. BARR - DIRECT

employed in two thousand and, I guess 117

A I was amployed with the Sabb Law Group.
law offices with Ronnie Sabb then is what it was
named, and I also worked as a contract assistant
solicitor in Williamsburg County.

Q Okay. And so did — there was some
testimony from Mr. Palmer about charges against
Maurice Smith. Were you -— did you hear that?

A Yes.

Q And all of those charges got resolved on
Septerber 13th, 2012. Does that sound right?

A That sounds about right, ves, sir.

Q Were you the solicitor in court when his
charges were resolved?

A I believe so.

Q Ckay. 2And so you would acknowledge that
on Rpril 25th, 2009, he — Mr. Smith picked up three
drug charges in Clarendon County. Does that sound
right?

A I'm not sure when he picked them up, but I
do know that he had drug charges in Clarendon County
and Williamsburg County.

Q And your plea wrapped up the Williamsburg
County charges and the Clarendon County charges; is
that right?
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A Correct.

Q Okay. And was it your understanding that
sometime in late September of 2011 he picked up
these charges in Williamsburg County? I can show
you — would it help you if I give you the —-

A Please.

@) ———sentencing sheets?

A, Yes.

Q Sure. T can just hand you all of them.

A QOkay.
MR. FAIK: May I approach the witness?
THE COURT: Yes.

BY MR. FAIK:
Q I'm gonna refer to them by that number.
A Okay.

Q So what I've handed you are the — I mean,
you've seen those kinds of sheets before; have you
not?

A I have, yes.

Q And those are from the —- those are on the
SC Court's website?

A Correct.

Q Okay. And so are -- can you find one —— I
think T have them in alphabetical order, I mean,
chronological order.
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A Okay.

Q So you see the three charges from 2009, do
you? They're ——-

A Yes.

Q Okay. And he was charged with sort of a
PWID. On that —— if you look at M082687, you see
that one?

A I do.

Q All right. So what was he charged with?
What was the original charge?

A Trafficking in ice, crank, or crack
10—grams or more but less than 28-grams.

0 And what did he plead to? What do you
have there?

A Possession with intent to distribute
cocaine base.

Q All right.

MR. FAIK: May I approcach, Your Honor?
THE COURT: Sure.
BY MR. FALK:

@) May I see it for a minute.

A This is the original charge here.

Q0 I know, but it's under that block there.
Original charge code, original charge.

A The original charge was for trafficking.
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He pled to a lesser included —-

Q Okay.

A ———offense of PWID or possession with
intent to distribute.

Q So that sheet may have them backwards?

A No. The sheet ——-

Q Is it —

A Well, it may have it backwards, correct.

Q Right. 'Cause usually when I've looked at
those sheets the box on the right shows the original
charge and ---

A That's right.

Q ——the box on the left shows what he pled
to.

A Correct.

Q Okay. And so you see 268808, 26887

A 2688, I do.

Q Yeah. And what was he charged with there?

A Possession with intent to distribute
cocaine base or crack cocaine first offense.

Q Okay. Do you know what the sentencing
range on that is?

A I believe 0 to 15.

0 And what is the sentencing range on the

trafficking charge to start? On traffic—— on what
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he was originally charged with in 2009? Is that 2
to 10? Trafficking first 10 to 28-grams?

A I think for trafficking it's, it's 10.
It's a minimun of 10.

Q Okay.

THE COURT: Depends on the weight.

THE WITNESS: I don't know the higher
range though.

THE COURT: Depends on the weight. It
depends on the weight, correct?

THE WITNESS: Correct, sir.

THE COURT: Okay.

THE WITNESS: And it's more than 10, less
than 28-grams.
BY MR. FALK:

Q And he also has another arrest and that's
the one that's 826390.

A Right.

Q And that's -— what is that one for?

A Trafficking in ice, crank, or crack
cocaine first offense, more than 10-grams, less than
28-grams.

Q What did he plead to?

A Possession with intent to distribute or
distribution.

45



[t o o = T o e S B L B

S O S S T s o S Sy TG S
L N =T - - T . & I O FUR N R

AW - K. BARR - DIRECT

Okay.
Tt's the same.
PWID?

A Penalti/, yes. PWID or distribution is the
sare penalty.

Q All right. So then do you see the charges
there from Williamsburg County? They're the ones on
September 10th, 2011.

A Yes.

Q And what was he charged with?

A Under warrant rumber M686460 he was
charged with trafficking in ice, crank or crack,
28-grams or more but less than 100-grams and —-—-

Qo And — oh, I'm sorry. And what did he —
and what's the disposition on that?

A It appears that that was nol prossed.

0 Did you have a role in that charge being
nol prossed?

A Yes. Well, I presume that I was the
solicitor handling it, but, ves.

Q And he had another charge on the warrant
that ends in 46172

A Correct.

Q And what was that?

A He was charged with trafficking in crack

LGOI @
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cocaine 10-grams or more but less than 28-grams. He

Q Was he charged with 28 to 100 and then ——

A Yeah, they've got it reversed again so.
I'm sorry, he was originally charged with
trafficking in crack cocaine 28-grams or more but
less than 100-grams. He pled to a lesser included
offense of trafficking in crack cocaine l0-grams or
more but less than Z28-grams.

Q Okay. 2And then he picked up yet some more
charges in Decermber of 2011, and those are back in
Clarendon County. He's got another -- is that up
there?

A No, sir.

Q I'm sorry.

A That's okay.

(Attormeys confer.)

BY MR. FAIK:
Q Just a refresher there.
A All right.
Q Let me grab those back from you.
A All right.
Q Have you seen sheets like that before?
A Yes.
Q And what are those?
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These are sentencing sheets,
Okay.
General sessions court sentencing sheets.

Foo

Q And so what charges are those sentencing
sheets for?

A All right. So there are three sentencing
sheets. They appear to all be from Clarendon County
so my name does not appear on here as a solicitor,
as a prosecutor. There is a sentencing sheet for
warrant number MO82687. There is a guilty plea for
trafficking crack cocaine more than 10, less than
28—grams. There is ancther — well, it appears to
be an am-— it says amended sentencing sheet, arrest
warrant nurber M08269. The guilty plea is for
distribution of crack cocaine first offense. In
parentheses it says that —— I'm assuming it's a
sentencing range of 0 to 15. It appears to be
signed by solicitor Chris Durant in Clarendon
County. And the third sentencing sheet is, again,
it's an amended sentencing sheet, arrest warrant
number M0B2688, and that's for distribution of crack
cocaine first offense, sentencing range of 0 to 15.
Again, that's signed by assistant solicitor Chris
Durant.

Q Okay. And so that's for that first group
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of charges that he picked up in April of 2009. Does
that sound right?

A Yes. And I wasn't sure whether these were
separate offenses than what you showed me from the
public index or these are the sen— are these the
sentencing sheets from those?

Q T believe so. Okay.

A You mentioned that he picked up additional

charges -——
0 Yeah.
A -—and so I didn't know whether or not

these reflect additional charges or the previous
ones we spoke about.

Q These are the...

A So I'm looking at three public index forms
from Clarendon County and one or two of the warrant
nurtbers seem to correspond to the sentencing sheets.

Q Okay.

A But another appears to be an unrelated
warrant.

0 Okay. This is what I wanted to show you
here. Here's two more from the public index ———

A Okay.

Q ~-——from Clarendon County.

A All right.
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Q Can you tell me what those are?

A Cne is from Williamsburg County that you
handed me and the other is from Clarendon County.
Which one do you want me to talk about?

Q They all look the same.

A I believe I talked about that warrant
nurber already.

Q It's the two Williamsburg ones.

A Okay. 2And I'm sorry, what was your
question?

Q If you can just sort of identify those.

A Certainly. These are public index forms
from Williamsburg County reflecting charges against
Maurice Smith. The first is warrant No. M686460.
It looks like he was charged with trafficking in
crack cocaine. It reflects a disposition of nol
pros on September 13th, 2012. The second one is a
public index form State v. Maurice Smith, warrant
No. M686461. It shows that he was initially charged
with trafficking in crack cocaine 28-grams or more
but less than 100-grams; and he pled guilty on
Septerber 13th, 2012, to trafficking in crack
cocaine 10-grams or more but less than 28-grams as a
lesser included offense.

Q And then is there something further down
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there showing a date about a downward departure on
the one where he received the sentence?

A On the public index form?

Q I'm gorna show you this Clarendon County
one.

A Okay.

Q And what is that —— what was that
Clarendon County charge?

A The one you just handed me?

0 Yes.

A Trafficking in crack cocaine.

Q Okay. And what did he —— what was his --
what did he plead to in that case?

A All right. So this is for arrest warrant
No. M086101. He pled guilty to trafficking in crack
cocaine 10-grams or more but less than 28-grams.

Q And he got a 10-year sentence? Is there a
box right under there that shows charges that show
sentence?

A Yes. Yes, ten years.

Q All right. Then further down do you see a
box where it says that there was a downward
departure?

A Order, ves.

0 What is that?
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A A downward departure is when the court, my
understanding, is when the court after having
sentenced an individual for a criminal offense then
later reduces that, that imposition of that
sentence.

Q Did you have a role in that?

A Sort of.

Q Can you explain what your role was?

A Sure. After Mr. Smith testified in
cornection with Mr. Palmer's murder trial, his
attorney either contacted me or the Clarendon County
solicitor's office and asked that he — that he
intended to file a motion for a downward departure.
I can't remember the name of the statute — it
escapes me right now —— but it allows an individual
who 1s serving an active sentence to request that
the sentence be reduced if they provide substantial
assistance to the State and the prosecution of
another offense.

Q Did you have a conversation with his
attorney prior to his sentencing that he could go in
and file a downward departure?

A No.

Q And what 1s the sentencing on a — he did
plead quilty to trafficking; is that correct?
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A Correct, vyes.
Q And that's a 10-year sentence; is that

A Correct, yes.

0 And that's a 85-percent sentence; is that
correct?

A Correct.

0 So the minimum he would have to serve on
that sentence is eight-and-a-half years?

A Correct.

0 So did any of the investigators in this
case, do you know if the investigators in this case
talking to Maurice Smith that encouraged or — do
you know of any conversations between November 1st,
2010, and February 13th, 2012, where investigators
talked to Maurice Smith about changing his
statement?

A No.

0 So it's your testimony that he did not --
that he -- that you had no conversations with
Mr. Smith about changing his testimony?

A Did I have conversations with Mr. Smith

0 Yeah.
A -——about changing his testimony with
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regard to Mr. Palmer's case?

Q Yes.

A No.

Q Did you —- were you responsible for
getting all the discovery in this case?

A Yes.

Q Did you get the videotapes from the
Young's gas station?

A The investigators in the case cbtained the
tapes, and I was able to view them.

Q Ckay.

A Or the tape. I shouldn't say tapes, the
tape.

Q Okay. When you're saying tape, are you
referring to the one that was introduced into
evidence?

A Correct.

Q All right. That's from, I think, the Safe
-— Super Saver or whatever?

A And I can't remember -——-

Q Money Saver.

A Money Saver, Super Saver. I, I think it's
the Money Saver.

Q But Investigator McFadden also went to the
Young's gas station which is right on the other side
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of that dirt road.

A I'm not sure where it is; but it's my
understanding, my recollection that he did.

Q Okay. And did you turn over the tape from
that?

A I don't recall there being a tape that was
obtained. My recollection of his testimony was that
he went there, he reviewed the tapes. It didn't
show anything is my recollection of what he said,
and therefore, he didn't obtain a videotape.

Q So we have to rely on what Mr. McFadden
said he saw?

A In that instance, yes.

Q And how about the videotape from the —
how about the videotape from the Citgo station on
521? Iet me back it up.

A Yeah.

Q How many videotapes from gas stations did

you see, did you see?

A One.
Q One.
A Yes.
Q And that's the one that was introduced

from this Super Saver or whatever it was called,
right?

55



Lo I o o R = 1 T A " N % B L B

N N T T O e S Sy T Ty U g
[ R X O TR Ve S « - S F. N B S SUR R S

AW - K. BARR ~ DIRECT

A The one that was introduced at trial, yes,
sir.

Q Okay. Did you direct Mr. McFadden to go
to the Citgo station to look at the videotape?

A No.

Q Had Mr. — had you been made aware of any
type of alibi testimony or alibi assertion from
Mr. Palmer in this case?

A I don't have a specific recollection of it
because it's been so long ago. I read his
application for PCR and in it he — he made
reference to Investigator Wayne McFadden saying that
he attempted to confirm his alibi and was unable to
do so.

Q Okay.

A That's the extent of my recollection about
an alibi.

Q Okay. 2And so why did you not get the
videotapes from the Young's?

A If the Young's is the store that
Investigator McFadden purportedly went to ——-

Q No, this is the other store. This is the
one ~— this is the one on the other side of the
dirt, of the gravel road.

A And please forgive me, I don't — I don't
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know where these stores are in relation to each
other.

0 Right. Mr. Palmer testified that there
was, I guess, the Super Saver one, the one that his
car was shown up on.

A Uh~huh.

Q Then there's a gravel road. 2And then
there's a Young's gas station right on the other
side of the gravel road. Is that similar to your
recollection?

A I don't have a recollection of what is —
I know that the gas stations that he referred to are
within a very short proximity of each other. He
testified it's half a mile; I think it's less than
that. But to say where théy are beyond them being
that distance apart, I can't tell you.

0 He — Mr. Palmer testified why he thought

the gravel road was significant.

A Yes.

Q Do you remember?

A Yes.

0 Do you remember why he thought it was
significant?

A Yes. It was the State's theory that he
had taken his car and parked it on the gravel road,
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got out of the wehicle, went up to Mr. Keels, the
victim, shot him twice, and then ran back to the
car. There was testimony that his vehicle had a
distinctive color and it had a distinctive noise. I
don't know if it was the muffler or something about
the sound of his car that was pretty distinctive.

@) And the car was on the gravel road?

A That's my recollection.

Q Okay.

A And that there were witnesses who heard
the vehicle and saw the vehicle and then cbviously
one of the things that was important in the State's
case was that at the time Mr. Palmer’'s vehicle past
the Money Saver, the gas station that the
surveillance tape was entered in evidence, that it
clearly shows that Mr. Palmer's vehicle was missing
a hubcap which was a unique feature because I
believe it was on the driver's front tire, and
covicusly, he had a very unique colored car. BAnd so
that time that it past the gas station was around
the same time as 9-1-1 calls were being placed to
report the shooting.

Q And do you recall that Mr. Palmer said
that around the time of the shooting he was actually
coming inte town on 521 and his —— that's why the
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Citgo station on 521 came into play?

A I don't recall his testimony.

Q Now there was some testimony about a
statement from Ms. Croskey?

A Yes.

Q And Ms. Croskey, she had given a statement
that apparently there was a malfunction in the —— on
the recording device. Is that ———

A That's my understanding, yes, sir.

o) Okay. And so it's your understanding that
there — they talked and then there was a
malfunction in the recording device and then the
rest of the statement was recorded. Is that
somewhat your understanding?

A Yes, sir.

) Were any notes from that prior, from what
was said before the malfunction provided to the —

a\ My recollection is that Investigator Lail
had interviewed Ms. Croskey and in her supplemental
report -~ and obviously I have to defer to that
'cause I haven't seen this file since I prosecuted
in 2013 and I'm no longer with the Solicitor's
Office. But it was my recollection that she made
reference to what Ms. Croskey said in a supplemental
report.
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0 Do you know if that was ever turned over
to the defendant?

A I turned over all the reports to defense
counsel.

0 Would your office have organized getting
that statement transcribed?

A No.

Q So if my client said that was part of his
discovery, would that not have —-

A The Sheriff's Office would have contacted
a court reporter to transcribe the state——-

Q I gotcha.
~--as opposed to the Solicitor's Office.
I'm sorry.

No, no, you're fine.

(ORI @R

Did you ever have a chance to review that
prior to the trial?

A Yes.

Q Okay. And did you see in Mr. Sabb's
testimony, and I can show that to you because...

A This is a statement of Joseph Sakb?
Yeah.
Okay.
If T can just...

= ORI @

Yes.
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Q Let me see in that highlighted section on

A And I'm sorry, what was your question?

0 I don't think I'd asked you.

A Ckay. 1I'm sorry.

0 So you had —— so you were aware of
Mr. Sabb's statement?

A Yes.

0 And you see where he —— he says that "As I
told you guys on Thursday or two days before
whatever," you see that there; is that correct?

It's the highlighted part. "As I told you a couple
of days ago™ is his exact quote.

A Yes. I do see that, yes.

@) All right. So do you know of any
statement that was given to law enforcement prior to
that statement?

A I don't know of any written or recorded
statement. The practice of the Sheriff's Office is
when they're doing recorded statements, that's
usually done in the Sheriff's Office; and if they're
talking with witnesses on the scene, then they may
not necessarily be recorded.

0 Did you — what is your understanding of
the practice when somebody from the Sheriff's Office
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is interviewing a suspect or a witness? Do they
take notes?

A Some investigators do; some don't. And I
think the more seasoned investigators do, but if
you've got a patrol officer who comes to a murder
scene or a crime scene, they may not take —— the
investigators, it's been my experience with the
Sheriff's Office that the investigators do. They'll
carry a little notepad on them and they'll take
notes. I saw that mentioned in Mr. Sabb's statement
that he spoke with a Mr. Cyrus, an Officer Cyrus.
And I'm assuming that that officer worked perhaps
with the Greeleyville Police Department. I don't
know him. I don't have -- I didn't have a lot of
association with Greeleyville Police Department
while I was with the Solicitor's Office, but it
depends on the officer.

Q Well, are you aware of any memo or
supplemental report that was provided that discussed
Mr. Sabb's statement prior — the statement that he
gave prior to the one that is recorded right there?

A I don't have any independent recollection
at all of any notes or written or recorded
statements of Mr. Sabb prior to this one dated
November, this recorded one dated November lst of
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2010,

Q I'11 grab that back from you.

A Okay..

Q Were you aware of a confidential informant
that was used in this case?

A I don't remember a confidential informant,
but I did see on Mr. Palmer's application that he
maintained that Investigator Wayne McFadden told or
said that a confidential informant had information
about a fight between Mr. Palmer and Mr. Dominique
McBride where a weapon was —— was used or presented
in some form or fashion.

@] Is it fair to character this as that after
the shooting the Sheriff's Office was having a
difficult time finding an ID witness? At least
initially?

A I think it would be fair to say people
were reluctant to come forward. I think that's a
fair assessment.

MR. FAIK: Your Honor, I have no further
questions. Well, wait, Your Honor. Your Honor, if
I may have a moment.

THE COURT: Yes.

(Mr. Falk confers with Mr. Palmer.)
BY MR. FALK:

63



Qo oy s W N

T S N N e e et o = T S S S Sy A Sy
L o N = T t= R - T R, NS, B SN SR I SR o oY

AW - K. BARR - DIRECT

Q Are you aware of a -— which witness
testified that they saw Mr. Palmer's car? You can
describe them?

A I believe Mr. Smith, Maurice Smith, may
have testified to that. I think Glen Kennedy
testified that —— I don't know if Glen Kennedy
actually said it was Mr. Palmer's car; but my
recollection of Mr. Kennedy's testimony was that it
was a bluish—-green Nissan and that it made a loud
noise similar to the defendant's vehicle.

0 If you'd have a moment to just look over
Mr. Smith's testimony. It starts on Page 99.

A Just a moment to look over?

0 Well, let's just — at least his direct.
And, again, see if there's a mention of his car.

A And I'm sorry, sir, I'm on Page 99. This
is the trial transcript?

0 I might have the wrong pages here. Iet me
get it for you. I'll get it.

THE COURT: It starts at the bottom and
goes...
THE WITNESS: Thank you, Your Honor. ZAnd
I'm sorry -—-—-
BY MR. FALK:
0 We're looking for the -~ 'cause you had
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made a statement about that --—-

A What was your question? I'm sorry.

0 You were saying that a witness saw his
vehicle at the scene.

THE COURT: To save time, if you know
where you're referring to you can refer her to it.

MR. FAIK: I don't see it.

THE COURT: Okay. Well, I think her
testimony was she couldn't remember, but she thought
maybe Maurice Smith said that.

MR. FAIK: She said that Glen Kennedy —-
I'm just saying on the record. I mean, the record
will reflect that it's neither.

THE COURT: Okay. So she's mistaken today
nine years later.

THE WITNESS: Do you not want me to
continue the —-

BY MR. FALK:

0 No, please do. ‘'Cause it refers to parts
of your closing argument.

A I'm sorry? I'm sorry, I didn't hear you.

Q 'Cause I think it relates to part of your
closing argument.

A And I'm not sure where in time I might
have been referring to this. During my direct
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examination on Page 108 of the transcript I believe
I asked — if this is Mr. Smith's direct I believe I
asked, "I'm gomna hand you what's been admitted as
State's Exhibits 12, 13, 14, and 15 are these
photographs of the vehicle which the defendant was
driving at the time he and Therris had a fight."

The answer is, "That's the car.”

MR. FAIK: Your Honor, I can move on. I
don't know if this -

THE COURT: Well, I was just looking at
107, Line 24, the witness identifies the wvehicle as
the Neon. Is that what you're looking for?

MR. FAIK: I'm looking for somebody that
says that they saw the car on the gravel road. I

THE COURT: Okay.

MR. FAIK: Other than people identifying a
car with Mr. McFadden, I mean, with Mr. Palmer, as
whether or not anybody actually testified that they
saw the car on the road.

THE COURT: Okay. Well, you...

THE WITNESS: And, again, I'm unclear as
to the time I was referring to during my direct
examination, but I do see that I asked him about the
car. "Do you recognize the car on Page 107, and is
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that the car in terms of the vehicle the defendant
was driving that day?"” I'm not sure now as I
testify, whether I meant that day, the day of the
shooting or same other day; but he does answer in
response, "The Neon." And Mr. Palmer was alleged to
have been driving a Dodge Neon at the time of the
shooting.
BY MR. FALK:
Q I can move Con.
A Okay.
(Mr. Falk confers with Mr. Palmer.)
MR. FALK: Your Honor, I have no further
questions.
THE CCURT: Okay. Cross.
CROSS-EXAMINATION
BY MS. DIXON:

Q Ms. Barr, how are you doing today?

A I'm good. How are you?

Q Good, thank you. Before we get started,
how many years have you been a solicitor or were you
a solicitor?

A Ten years,

Q Ten years. Okay. You -—

A Twelve years, 1'm sorry.

Q Twelve years, okay. And in your 12 years
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as a solicitor did you ever engage in plea
negotiations?

A Absolutely.

Q Okay. And as part of your practicing
engaging in plea negotiations, did you ever agree to
allow pleas to reduce charges or to dismiss charges
or anything of that nature?

A Sure, you have to.

Q Okay.

A We can't try every case so you have to.

Q Right. So as part of that process it was
comon for you, would you agree, to allow defendants
to plead to lighter sentences or dismiss sentences?

A Absolutely.

Q Okay. And have you ever had a situation
with co-defendants where one was going to testify
against the other and you entered into some sort of
plea agreement?

A Sure. As a part of testifying in a case,
oh, sure. Sure. ‘

Q Is there a thing that you normmally do when
that's a situation so that you can insure that the
testimony will be -- say the co-defendant pleads
guilty, is there anything you ever do to make sure
they're gonna actually keep up their end of the
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bargaining?

A Yes., If I've got a co-defendant who is
testifying against another defendant in their case
and I'm reducing a charge or I'm engaging in plea
negotiations as a part of the testimony, then I
would typically ask the court that accepts the plea,
if you will, to withhold sentencing until after the
trial of the co-defendant so that I would get the
benefit of my bargain and some assurances that they

“don't get the benefit of a plea deal and then get on

the stand and say something that's not truthful. Or
if I've had cases where they're not co-defendants
but an individual has a separate charge and is
seeking a reduction of his or her sentence in
exchange for providing assistance to the
prosecution, again, I would ask the court to accept
the plea but withhold sentence until after the case
I'm trying has been concluded. That happens quite a
bit. in this case, I didn't have a plea deal with
Maurice Smith at the time he entered his guilty
pleas in Septamber, which was probably about six
months before the trial of this case. That plea
arrangement or his gquilty plea came about because he
had multiple charges in two different counties.
Clarendon County and Williamsburg County are all
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ocbviously within the same circuit. His attorney
contacted the solicitor in Clarendon County who was
prosecuting his drug offenses there and contacted me
and basically said, listen, my guy wants to get
everything wrapped up, he knows he has this -— these
bunch of charges, and he'd like to get everything
done and out the way. And so that's why you see on
sentencing sheets that Chris Durant, who was the
Clarendon County solicitor, signed off on some of
those things. But it wasn't in connection at all
with Mr. Palmer's case, it was just a matter of
trying to dispose of six or seven warrants, whatever
the number was --—-

Q Right.

A ---at that time.

Q Absolutely. And if you had had some sort
of a deal with Maurice Smith would you have handled
the plea itself differently?

A Absolutely. He -— I would not have asked
him —— I would have either not presented the plea to
the court to accept; or if I did and the court did
accept the plea, I'd ask the judge to withhold
sentencing.

Q And in this case can you clarify when did
the lawyer contact you or Maurice Smith contact you
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about requesting a downward modification, or I guess
he was going to request it. But when did he reach
out to you about that?

A I would say maybe a week or two after the
trial was concluded.

Q After the trial.

A If not, if not longer.

Q Okay. But it was not before the trial?

A Correct.

Q It was after, okay. 2And moving on to the
issues regarding Brady violations. Do you recall
the evidence that the State had in this case?

A Generally, yes.

Q Do you remember what some — what was some
of the more compelling evidence?

A There were many eyewitnesses to the
shooting., Some did not come forward. We know that
there were more people at the scene who did not
testify and did not make their knowledge of what
happened known to law enforcement, for various
reasons.

Q Is that a thing that sometimes happens in
criminal ---

A Nobody wants to be a snitch. Greeleyville

is a very small town. Everyone knows everyone there
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so that's not unusual at all. But essentially, the
persons who were willing to come forward and give
some information to law enforcement, they were
consistent in their description of the shooter.
Mr. Palmer at the time of trial was very clean cut;
but on the night the shooting happened, he had very
long draids —— dreads in his hair, and he had his
hair pulled back in a ponytail is how the witnesses
described the shooter.

Mr. Palmer had, according to witnesses, a
.45 caliber handgun in an incident that happened
about a month or so before the shooting of Therris
Keels. law enforcement recovered .45 caliber shell
casings from the scene of the murder of Mr. Keels.,
There was overwhelming evidence in the record that
there was bad blood between the victim and Mr.
Palmer prior to the murder. There was testimony
that during a physical fight between the victim and
the defendant on a prior occasion, the victim got
the better of the defendant and he —- his ego or
whatever was bruised as a result of that; and he
said, you know, this is not the end of it.

There was testimony about the defendant
having a very unique colored wehicle, that the
vehicle had a missing hubcap on the driver's side,
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that — and the vehicle had a distinctive sound when
it was running. And obviously, we had the testimony
of Mr. Smith who said that Mr. Palmer, who he knew
very well, went up and shot Therris Keels who he
knew very well. For some reason I want to say that
there was another witness at trial, a male witness,
who identified the defendant as the shcoter. So it
was not only direct evidence, but there was
substantial circumstantial evidence that the
defendant committed this offense.

0 And how many videos do you recall seeing
as part of your invest-- well, as part of your
preparation for this trial?

A As T sit here now, I just remember the one
that was entered in evidence.

Q Okay. And is it common for law
enforcement to go out and look at videos and if
they're not really probative to not take a copy of
them?

A Very commorn.

0 Okay. And do you recall anything about
the video that was entered into evidence that could
have, I guess, been circumstantial evidence for the
State's case?

A Yes. And I believe Mr. Palmer even
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conceded this at trial. That videotape that was
entered showed a bluish-green Dodge Neon with a
hubcap missing on the driver's side, fly by the
convenience store within seconds of a 9-1-1 call
being placed to law enforcement that Mr. The-— Mr.
Therris Keels had been shot.

0 Okay. Within seconds you said?

A Yes. And it was - and the store that had
the surveillance footage was less than a mile from
the shooting site.

Q Gotcha, okay. And going back to the issue
about Croskey's statement, do you recall watching a
recording of her statement?

A I don't recall watching it. I think I
recall listening to it.

o] Listening to it, okay.

A Yes.

0 And was there any indication of any
technical issues?

A I, I don't remember. I would just say
this. I know Investigator Iail. She's been in law
enforcement at that time probably 25 years. She's
one of the more seasoned investigators there. My ——
in reading Ms. Croskey's transcript what appears
happened is perhaps someone thought that they had
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their recorder or something. There was a problem.

I trust her. I've never had any issue with her, and
if she had a problem —— she testified that she had a
problem with the equipment or whatever the case may
have been, I'd bet money cn it that that's what
happened.

Q BAnd let's see. I'm going back real
quickly to some of the State's evidence. Do you
recall any testimony about any distinctive noises
that that car might have made?

A Yes. I believe Mr. Kennedy testified
about that and perhaps one other witness; but I, I
can't remember who. But there was more than one
person talking about the distinct sound that the
vehicle made.

0 And did any of them -- anybody recall
hearing that sound around the time of the shooting?

A My reccllecticn is yes.

0 Okay. And I guess my final question, did
you give the defense everything that you had or make
it available for them?

A Yes. And I recall that Mr. Ballenger and
I watched the surveillance footage together prior to
trial.

Q Okay.
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MS. DIXON: Just one moment, Your Honor.
Nothing further, Your Honor.
THE COURT: Any redirect?
REDIRECT EXAMINATION
BY MR. EFAIK:
Q Now, Ms. Barr, you-had testified that you

thought samebody —— that you recollect that somebody

else identified Mr. Palmer as the shooter. Is that
just your testimony?

A Yes.

@) Do you recall who that was?

A As best T can remember it was a young
male.

@) But you would allow the record, whatever
testimony was in the record?

A Absolutely.

Q Okay. And do you have — so it's your
testimony that there was no discussion between you
and the investigators on this case about trying to
see 1f Mr. Smith wanted to change his statement or
wanted to help?

A Was there —— are you asking me was there
conversation between myself and the investigator or
th ————

Q Yes,

76

699



700

[ o IRNENE I AT » AT ~“S O N o B

[ T S T N T T X S N S S e e e e I R e
e W N B O W @ ~ o s W N H O W

AW - K. BARR - REDIRECT

-——investigator and Mr. Smith?

Between yourself and the investigators?
No.

Q Do you know of any — do you know of any

B= R G

conversations that the investigators may have had
with Mr. Smith suggesting that if you help?

A Suggesting that if he helped? What?

Q Yeah. 'Cause, I mean, he made a
turmaround in his statement. He gave a statement.
I mean, you're aware that on November lst, 2010, he
gave a statement and did not identify Mr. Palmer?
And then he came back in later and gave a second
statement. On February 13th, 2012, T guess a
year-and-a-half later, all of a sudden now he does
remember Mr. Palmer?

A Yes, that happens quite often.

Q And you're saying that there was no —
there was no discussion with Mr. -- with Mr. Smith
about him changing his statement?

A I've never had a discussion with Mr. Smith

about changing his statement. Mr. Smith, while —— I
mean, he was a convicted drug dealer. And in that
profession it's almost worse to be a snitch than it
is to be a murderer so that does not surprise me
that he would have initially been vague about what
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he observed that night.
Q No further questions.
THE COURT: Okay. Anything else?
MS. DIXON: Just real quick just to
clarify.
RECROSS-EXAMINATION
BY MS. DIXON:

Q SO 1n your experience as a prosecutor it
is common, or you have experienced witnesses
initially maybe not identifying someone and later
down the road coming back and ——-

A Ard this case is a prime example. After
Mr. Palmer was convicted, everybody in Greeleyville
said they saw it and they knew it was happening, but
no one wanted to come to court and say that. But,
yeah, that happens all the time.

0 Okay. No further cuestions.

THE COURT: All right.
MR. FAIK: Your Honor, if I may, my client
has one question that I should have asked. If I
could just ask one question.
THE COURT: One question.
FURTHER DIRECT EXAMINATION
BY MR. FALK:

Q You are aware that there was a —— of any
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relationship between Mr. Smith and Brittany Croskey
prior to them giving testimony in the trial?
MS. DIXON: I'm going to object to that.
THE COURT: That's all right. I'm gonna
let him ask it. Thank you.
THE WITNESS: I'm sorry, was I aware?
BY MR. FALK:
Q Yes.
A I don't know if I was aware or not.
Q Thank you.
THE COURT: Okay. Thank you. You can
step down.
THE WITNESS: Thank you, sir.
THE COURT: The next witness is not here?
MS. DIXON: Correct, Your Honor. He is in
a DSS hearing in Florence and is supposed to text me
when he's leaving the courthouse.
THE COURT: Okay.
MS. DIXCN: So it's about an hour drive.
I suspect he will be here hopefully by 11:30.
THE COURT: All right. You have anything
else to put up at this time?
MR. FAIK: No, Your Honor.
THE COURT: All right. Well, why don't we
just plan to be back around 1:15 in case he shows

79



—
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

AW - E. BALLENGER - DIRECT

O @ Iy s W

up. OCkay, all right. Thank you.
{(Whereupon, a lunch break was taken.)

THE COURT: Okay. Y'all ready?

MS. DIXCN: Yes, Your Honor.

MR. FAIK: We'll call Mr. — we call his
trial counsel to the stand.

THE CIERK: Place your left hand on the
Bible and raise your right hand and state your full
name.

THE WITNESS: Everett Guy Ballenger.
WHEREUPON,

E. GUY BALLENGER,
having been duly sworn by the clerk, testified
as follows:

THE CLERK: Thank you much, sir. Step
around please. State your name for the record and
spell your last name please.

THE WITNESS: Everett Guy Ballenger,
B-A-1-L-E-N-G-E-R.

DIRECT EXAMINATION
BY MR. FAIK:
Q Hello, Mr. Ballenger.
A Good afternoon.
Q Do you have a copy of the trial

transcript?
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A Yes, sir.

Q I'm gonna be asking you some questions
‘out of there so if you can pull that cut I'd
appreciate it. And so were you retained on this
case or were you appointed? How did you get to
represent Mr. Palmer?

A I was appointed.

0 It was a conflict case and ——-

A I believe so. I'm from Florence Courty.
I primarily practice in Florence, but at the time I
believe there was kind of a rollover list from
Williamsburg County to Florence County so I was
appointed in that regard.

Q I gotcha. What is your practice in
general?

A I have a general litigation practice,
criminal defense, family court law, personal injury,
probably.

Q When you started looking at this case,
were you —- was this a case that you were trying to
get a plea on or did you always know this was going
to be a trial?

A It was certainly had its challenges from
the State's perspective, it was a defensible case.
Marc told me from the outset that he wanted a trial.
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I mean, I don't think an offer was ever made for
less than 30 years; and Marc made it clear that he
wasn't interested, that he was innocent, and so I
was preparing for trial pretty much from our initial
meeting.

Q Okay. Now there was some testimony
earlier this morning when you weren't here, but I
wanna talk to you about three of the gas stations
that sort of made it —— that we talked about this
morning. There's a -

MR. FAIK: What's it? A Savgo? It's a

MR. PAIMER: Citgo.

MR. FALK: That was a ——-

MR. PAIMER: Money Saver?
BY MR. FAIK:

Q All right. So there's the Money Saver gas
station, and that's the one that State's Exhibit 45
was on. That's the video that got introduced, all
right?

A That sounds correct, yes, sir.

Q And then it's my understanding that
there's also a Young's gas station which is a little
bit down the road from the Money Saver. And in

between there, there's a —— there was a gravel road.
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Is this sort of your recollection of what -—-

A That sounds accurate, yes, sir.

0 Okay. 2And there was samething about
the — and the State was testifying that the shooter
in this case was on that gravel road in between. At
some point maybe got out of his car, got in his car,
something like that.

A I think the State's position was he
camitted the alleged crime and then retreated to
his car on the gravel road and then sped off the
gravel road and down by the Money Saver. Yeah, that
was —— that was the State's position.

Q Okay. And then there was one other gas
station that was involved in here. There was a
Citgo station that was where Mr. Palmer said he was
getting gas at the time?

A I think so. I can't argue with that.

Q Okay. So did you ever try and get the
video recordings from the Young's gas station and
the Citgo gas station?

A I did not personally go to the Young's or
the Citgo. I was told by the State that they —
there was no video from there. I had no reason to
dispute that. I mean, frankly, just as a general
rule I'm not, you know, chasing the State down for
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evidence to help prove their case. I mean, I — if
it was exculpatory, then it's the State's burden to
provide that to me. 2And I guess that's what Marc's
getting at that it was exculpatory in some fashion.
And if T thought that it was or if I thought there

was a video there, I would have done everything in

my power to cbtain that. I -

0 Well, how far —— when you said the State
told you that there was no vid— and I'm just gonna
here talk about the Young's and then the Citgo. How
far into the case was it that the State told you
that there weren't any videos from these two
locations?

A I don't want to ———

Q Tet me back up.

A I don't want to misrepresent when that was

Q Tet me back up for a minute here. I know
I get conflict appointments in cases. A lot of
times it's pretty far down the road before they
realize there was a conflict. When did you get into
this case?

A I was appointed by — I believe the court
order was filed with the Clerk's office 8/16/12. I
noted in my, in my personal file, that I opened the

B4
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file on 8/23/12 so.
0 And the incident was?
10/27/10.
Yeah. So you were --—-
Tried it in March of 'l3.
Right. Right.
So I had it about six months.
Q Okay. So Mr. McFadden, I mean, Mr. Palmer
was testifying that had you gotten the Young's

= ORI @ R

video, it would have shown the same car that was in
the video 45 still continuing down that same road?
That's what ——-—

A I mean, I don't think there's any evidence
saying, I mean, conflicting that I don't think. I
mean, I, you know, I don't want to mis—
misrepresent the facts, but I don't, I mean, the
car —— the video that's in evidence shows the Neon
proceeding in a particular direction. If he's
saying the Citgo or the Young's would have showed
that, then yeah, it would have. I mean, that was
the evidence presented. I don't —-

9) Well, no, here's the thing. So the one
that got admitted, there's the video of Exhibit 45,
that showed the Neon passing ———

A Correct.

85



o oy s w NN e

L T S B o A T e e R S S T
G VS R S = T V=2« RN I S & B S DU R \G B = o S Vo

AW - E. BALLENGER -~ DIRECT

Q It showed three cars passing.

A Correct.

Q And then since there's this gravel road in
between, I guess the presumption is the car turned
down the gravel road, never got a chance to go past
the Young's. And so had you gone to — if there
were video with that, that certainly would have been
exculpatory that that car that was seen in Exhibit
45 was still traveling down that same road seconds
later?

A Again, I — and I'm not arguing with you

and I'm --—
Q Ckay.
A ---Jjust trying to be clear on the facts.

I mean, I — my understanding the State's position
was that was Mr. — the Neon shown on the video was,
was Mr. Palmer fleeing the scene.

Q Uh-huh.

A The State's position was he committed this
alleged murder, ran off, jumped in his car, his car
squealed, he, you know, spins ocut of there and is
flying down the road in his Neon escaping the crime
scene. So whether he turned off immediately fleeing
the crime scene, I don't — I don't see how that's
exculpatory or not but, again, I...

B6
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Q Let me move on to one of the other ones
that we had talked about.

A But let me just speak to that point. I
mean, I -— I went to great lengths to show on the
video that Mr. Palmer was not speeding by the Money
Saver. The video showed just a Neon kind of
cruising down the road, I mean, and I may —— I
thought, you know, a significant point by -- and
that was another reason why I didn't want anymore
videos to refute that. I don't know what the videos
had or didn't have and so the video I had showed a
Necn. It looked like just proceeding in the normal
fashion down the road and that was in direct
contravention with the State's position that, you
know, Marc jumped in his car, peeled out, and you
know, sped down the road to get away. I mean, the
video I had I thought was, frankly, favorable to
Marc.

Q Okay. Let me ask you, I'm gomna show you
something that Mr. Palmer testified was in the
discovery.

A Yes, sir. This appears to be a statement
from Joseph Sabb. I believe he's referred to as TT
in all the —-

Q Okay.
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A ---trial testimony.

0 All right. And so you had — you
acknowledge having received that? I mean, that
looks familiar to you?

A Yes, sir. Yes, sir.

0 Okay. Iet me just go to one page of it
here. So if we're on Page 3, Page 3 of Mr. Sakb's
statement, he refers to a statement that he had made
earlier; is that correct? "Like I told you all
earlier."”

A Yes, sir.

Q Did you ever get that statement?

A No. No. I, I mean, him saying I told you
all earlier, I didn't know if that was a, you know,
recorded statement or when that was taken or, I
mean, that —— the short answer to your question,
sir, no, I did not, I didn't get that statement.

0 And did you request it from the
solicitor's office?

A I sent Brady and Rule 5 requests.

Q Ckay.

A And T can't look for evidence that I don't
know exists. I mean, you know, and that's just —-

Q Fair enough.

A That's just the simple fact of any claim
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that I couldn't produce or should have produced or
should have looked for evidence. I mean, again, I,
I can't look for what I don't know is there.

0 Fair enough.

A And, again, yes, there is a reference to
ancther statement and I acknowledge that and so;
but, no, I did no independent further investigation
on whether or not there was another statement
somewhere. And I told you all -- what's this,
Thursday so. Presumably, yeah, there should be, I
guess, some statement from Thursday. Again, whether
it was recorded or not, I mean, I think the evidence
is pretty clear from some of these investigators
that they took statements that weren't recorded,
either audio recorded or certainly not transcribed,
but. I mean, again, the problem with a lot of these
statements was they're so conflicting. One day they
would be favorable to Marc; the next day they would
not be favorable to Marc so. The problem in general
with continuing to look for things was it always
tend to turn up just more conflicting statements,
which is helpful to Marc; but at the same time, they
would — these witness would then kind of double
down on a incriminating statement so I —— in my

professional opinion, the State had a difficult time

89



Lo o L« T @ 2 B U B S R

S O R S R I T o o J S O G St
L N O = TR V= T« - . N B U S N Sy o S Vo

AW - E. BALLENGER - DIRECT

proving the case with the evidence that was
presented so that's what we end up with.

Q And you were never made aware of any type
of plea deal that was between the State and Mr,
Smith, right?

A No. No, sir. No, I ——-

I mean, you cross—examined Mr. Smith -
T did.
———pretty vigorously on that point.

ol RN @

I did. 2And in my experience in state
court in general, unlike federal court —— and I
certainly don't purport to be an expert in federal
criminal defense, but they have proffers and they

have written plea agreement and there is —— the only

time you sign something in state court is your
sentencing sheet when you're about to plead guilty
and so, you know. So far as me searching for a
written plea agreement or even an agreement that Ms.
Barr or anvbody else would have promised Mr. Smith
in exchange for his testimony, I didn't expect to
find any of that. My -- my best course of finding
information that regard would —— would have been
from cross-examination of Mr. Smith.

@) And Brittany, is it Croskey?

A Yes, sir.
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Q She identified Mr. Palmer i1n court; is
that correct?

A She —— she did.

0 Okay.

A Best she can.

Q Did you consider trying to move 1n limine
of some type of Biggers hearing prior to that to
question the, you know, whether that would be a
reliable identification?

A I didn't. I didn't think it was a Biggers
analysis because it was not a photo lineup. I mean,
I understand that it doesn't necessarily have to be
a photo lineup out—of-court to invoke those
considerations. I do think it has to be that to
invoke a Biggers hearing.

Q That's what I'm saying, a Biggers type. 1
mean, the judge is always the, sort of the gate
keeper of evidence and you could have moved to have
it excluded sort of similar to Biggers, say whether
or not it would be unreliable but highly
prejudicial.

A I, I could have. I, I don't think given
the facts that it was a motion that had any merit.
I mean, she — her position was she had —— she had
personal knowledge and she perscnally viewed, you
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know, what she testified to and so it's a weight
issue versus an admissibility issue in my opinion.

Q But she had testified — she had gave a
statement. I'll give you a second to sort of
familiarize yourself.

A Yes, sir. I'm familiar with Ms. Croskey's
statement.

Q Okay. And her statement wasn't
necessarily that convincing?

A It was not convincing at all. I agree
wholeheartedly.

Q And really, her identification is not
that she saw his face; it's that she saw his walk.

A That's right.

Q Okay. Ard also, if you look at that
statement, the investigator — I don't know if it
was Lail or the other one — really sort of led her
through that. If I could just show you those
sections. Sort of look on, just be reading that on
Page 15. So like, if you read on that Page 15 of
that statement, can you just sort of read into the
court what the first four lines are?

A Question, this would be from ---

MS. DIXON: Your Honor, I'm gonna object

to hearsay. This is not in evidence.
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MR. FAIK: All right. So, Your Honor, we
would move to have this entered as our exhibit 1. I
mean, it's —-

THE COURT: You're reading a ——-—

MS. DIXON: A recorded statement, Your
Honor.

THE COURT: It's like a transcript.

MR. FAIK: Of a statement --—-

THE COURT: Was it introduced at trial?

MR. FAIK: No, it was not. But the reason
why it was important, my point is, is that this is
part of the discovery that trial counsel had and so
I'm just establishing that he had knowledge of a
prior statement that could have — could have becamne
a prior inconsistent statement and could have been
used at trial.

THE COURT: Well, why do you need to read
it in? Ask him to review and then ask the
questions.

MR. FAIK: Okay.

THE COURT: I don't know if it's damaging
or not; but technically, I think she's right so.

BY MR. FALK:
0 If you read down there to about line maybe
8 through 14 and then 15. I mean, she's saying is
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it fair that he's asking whether or not there's
anything distinctive about him. She's sort of
saying, no, no, no, and...

A That's fair.

@) And then he says, well, what about the

A And that's —— that's -— that is fair.

Q Ckay.

i\ And I was aware of this and I
cross—examined Ms. Croskey extensively exactly that
line of questioning about didn't -~ didn't
Investigator Lail ask you questions about
Mr. Palmer's walk and didn't you tell Investigator
Lail that he didn't have a funny walk and didn’'t
Investigator Lail keep on and you finally relented,
yes, sir, I'm aware of this. And Ms. Croskey and I
got into that at length. Ms. Croskey's testimony in
the transcript, again on Page 179 and it's in the
record; but her and I had a very lengthy
conversation about that, about her prior statements,
about how inconsistent it was. In fact, I sent a
private investigator that my firm hired with our own
money to investigate and speak with Ms. Croskey, and
she told the private investigator -- she was all
over the map too and Marc believes he should have
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been called as a witness; but she told the private
investigator that, yeah, she made a statement to
I1ail and it was not accurate, but then she —— by the
end of the time she was conversing with our private
investigator, her position was, ch, my original
statement to the police was accurate. So we didn't
call the private investigator because at the end of
the day prosecutor's trial testimony, which is what
it turned out to be, was going to be I was truthful
to the police so. That was not helpful to Marc's
case and that is why the private investigator was
not called as a witness.

Q But as far as being able to cross—examine
her about her flip~-flopping back and forth and
suggestion about that, she was really identifying
him based on his walk. That's something that a
trial court could have evaluated first to see
whether or not that was gonna be more prejudicial or
prcobative, whether or not that was gonna be
sufficiently reliable to allow her to stand up in
court to point the finger?

A Can you phrase it ———

THE COURT: Was there a question there?
BY MR. FAIK:
Q You could have done that; is that correct?
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A You phrasing I could have? You could
have - yes, sir, I could have or I could not have.

Q And then, had that been done, that issue
would have been preserved for appeal?

A I'1l let, you know — if it was raised and
ruled upon, then it would have been preserved for
appeal. I will agree with that statement.

Q Okay. I'm gonna try and sort of go
through the transcript a little better. Can you
just look at scme of the court's opening remarks.
Page 79, lines 19 through 23.

iy Yes, sir.

Q You see the search for the truth language?

A Yes, sir.

Q Did you consider objecting to that?

A No, sir. I'm aware of the 2018 case
addressing that issue; but in 2013, obviously that
case was not published. And, frankly, I've heard it
a hundred times. You know, that doesn't make it
right. I just —-

Q No, I know. I just -- now can you lock at
Page 115.

A Yes, sir.

Q Starting on line, line 8. I think there's
a question. So -- and this is -—- this is Maurice
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Smith's testimony; is that right?

A I don't disagree with that.

Q Okay. BAnd so the question is put, "So you
see Mack. Then tell us what happens at this point."
And Mr. Smith's response was, "He came out across
the roads towards Terrace. Terrace had already
stopped. Terrace, I saw him gesture, put up his
hands,"” I guess, like this. Did you consider test——
objecting to that as in effect a hearsay statement,
the fact that he, Smith is saying that somebody else
was communicating through his gestures and that
there was a South Carolina case law, 321 SC 55 and
State v. Townsend where they talk exactly about
that, that can be hearsay testimony, you know,
testimony that somebody pointed their finger or in
this case put their hands up like I don't have a
gun. |

A I took this testimony as a present sense
impression of what the witness was — was seeing
with his own two eyes. So, I mean, when he's got
personal knowledge and he's describing event that he
saw, I did not consider hearsay objection based on
his personal knowledge of what he was looking at.

It wasn't what somebody told him. It was his — my
understanding of that testimony was that it was his
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personal knowledge, he witnessed that event.

Q All right. So as far as talking about
hearsay, if you can - what I want to bring you to
is McFadden's testimony about the statement that
Dontrell Matthews, I guess, gave to him. And it
locks like there's a sidebar at Page 311.

A Yes, sir.

) So, and if you could kind of read
backwards and forwards from that to yourself, can
you sort of know what was going on there, what that
sidebar might have been about?

A It locks like Ms. Barr wants to know from
the Investigator Matthews had any information about
the murder weapon or if the witness had any
information from Matthews. I dbjected to hearsay.
Ms. Barr responded that it was impeachment
testimony; and then, yeah, right, there was a
sidebar and then the judge ruled on the objection.

0 S0 —-

A I mean, I said, Judge, this is hearsay and
he said, no, it's not, Mr. Ballenger, I overrule
your objection. I mean, that —— so it was raised
and ruled upon. I mean, I'm done arguing with the
court when he rules, when the court rules upon my

objection.
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0 I appreciate that, but I'm just trying to
get at do you know what that sidebar -- was she
saying that this is a prior inconsistent statement
or ===

A I, I don't want to speculate on what
exactly she said or not, but ——

Q Okay.

A I cbjected. She said it was proper and
the judge called us to the bench and so I went and
the objection I raised was owverruled so.

o) Okay.

A But, no, sir, I can't ten years ago tell
you ==

Q Of course not. But I'm just trying to get
at since — so he made several other, McFadden made
several other statements about what Dontrell had
said and you didn't cbject to those so I'm assuming
you were not objecting because it was covered by the
judge's prior ruling. Is that fair?

A I would —— I mean, again, I, I couldn't
argue with that, but I don't want to mislead anyone
on my exact thoughts.

0 I tried that many cases and this is a
Williamsburg -- is it common for the sidebars not to
be transcribed?
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A T would direct that to the court reporter.
T would — I had another Williamsburg trial and that
one went better for the defendant so we didn't have
a transcript so I - I'll put it to you that way. I
don't -— I can't answer that question, sir. Sorry,
that's the short answer.

Q But you would appreciate that if there's
gonna be an issue to raise on appeal, the sidebar
would be important to know the basis for why the
Judge ~--

I - vyes, sir.

———overruled your objection?

T would — I would agree with that.
If you could look at Page 216.

Yes, sir.

Q And if you look at that, that is
Dontrell's testimony about his conversation with
Mr. McFadden. Can you sort of read through that.

i\ I'm sorry, this is whose testimony? It
would be on Page 2167 Dontrell Matt—— okay, so this
is Dontrell Matthew's testimony.

Q I may have given you the wrong page
nurber.

A No, I would have Mr. Matthews -

Q Yes,

= O A O R
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A ---tastify at 216.

Q 216.

A Yes, sir, I'm on Page Z216.

Q All right. So she's asking him whether or

not he ever made these statements to Mr. McFadden;
is that right?

Yes, sir.

bnd he's denying all those statements?
Yes, sir.

So that sets up the impeachment under

prior inconsistent statement, right?

O T R @R

A Yes, sir.

Q But when you look at that, do you ever see
him making a statement, Dontrell ever making a
statement about whether or not the gun was given
to -— on O'Neill Matthews?

A (No response.)

Q And then it goes on to the next page. S50
that part of the statement about the gun going to
O'Neill, that was not part of his original
testimony, was 1t?

A I don't think so. I mean, the transcript
will speak for itself.

Q Ckay. So you would -—-— would you agree
that if that testimony was admitted as a prior
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inconsistent statement, that would not cover a
statement for which there was no prior testimony?

A Yeah. There's no prior testimony in the
record then I would, I would agree with that. But I

Q I'm gonna sort of go back and let's Jjust
look at a couple of other places in the closing
argument primarily. So starting at Line 22, this is
part of the State's closing?

THE COURT: What page are you on?

MR. FAIK: I'm on page -~ excuse me, Your
Honor, Page 488.

THE WITNESS: Yes, sir, I'm on Page 488.
BY MR. FALK:

0 And then she goes on and says —— and
she's talking about Smith pleading straight up; is
that correct? Goes on to the next line. He pled
guilty straight up. The man did his wrong. He pled
guilty straight up and he's serving his sentence.

He is paying his debt to society. I'm going to tell
you, you know. You see that line there?

A Yes, sir.

Q All right. But Smith didn't plead
straight up, did he?

MS5. DIXON: I'm gorna object to facts that
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are not in evidence. I don't know that we know what
type of plea it was.

MR. FAIK: Do you have any evidence that
he ——

THE COURT: Well, hang on. He —— I'm not
sure what all was in evidence at the trial, but I
believe he testified there was no deal; is that
right?

MR. FAIK: Yes. But he still — he still
did plead straight up. That was a
mischaracterization.

THE COURT: Well, explain what you mean by
pleading straight up.
BY MR. FAIK:

0 Mr. Ballenger, when you hear that
samebody is pleading straight up or the solicitor
comes to you and says your guy can go in there and
plead straight up, what does that mean to you?

A That would mean without recommendation,
that he was looking at a term of years and it would
be completely up to the court as to what his
sentence would be. That would be a straight up
plea, without recommendation, without negotiation.

0 And wouldn't it also mean that he's gomna
plead to the charge?
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A Correct. That would be whatever he -
whatever he's pleading quilty to is without
recommendation from the State as to what the
appropriate sentence would be so it would be left
completely to the discretion of the court.

Q So if he's pleading to a lesser charge,
that's not necessarily a straight up plea?

A Not nec—— no. I mean, it would be — he
can plead straight up to a lesser charge, but I
mean, yeah, he would be getting the benefit of
pleading to a lesser charge so, I mean, he wouldn't
be pleading straight up as he was originally
charged, no. He could plead straight up to a
lesser, a lesser charge with no —- no recommendation
on sentence, but there would be a benefit to the
defendant to obviously pleading to a lesser charge
so we're parsing words which ——-

Q 0Oh, well, now you were aware that
Mr. Smith had charges in Williamsburg County; is
that right?

A Yes, sir.

Q Were you aware that one -- and those are
two trafficking charges; is that right?

A Yes, sir, 'cause we talked about that at
length on his ——-
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9] Right.

A —-—cross~examination about the charges he
was facing and the deal that he was getting and
whether he had an official deal or not on the table
that he, I believe, you know, expected. It was
clear that, you know, we were all concerned that he
was testifying favorably for the State in exchange
for a deal, you know.

Q But he was — I mean, he was allowed to
plead to trafficking to the lower cquantity from the
10 to 28 'cause he was at the 28 to 100, right?

A He was under sentence. I mean, he came
fram SCDC. He was under sentence, I believe, for
possession or trafficking at the time he testified.

Q And one of his charges was nol prossed; is
that correct?

A I, I don't specifically recall, but I
don't dispute that. He had a bunch of them I think.
He might have had some more pending while we were
trying Marc's case. I don't - I don't recall that
specifically.

O Do you ever — when you're trying cases do
you ever consider objecting to a State's closing
argument when you think that they're crossing the

line?
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A If I believe they crossed the line, I
raise it post-argument. I mean, again, I think the
criminal rules prevent an cbjection while the
solicitor is arguing. I mean, I think the criminal
rule says shall not interrupt opposing counsel. I'm
not looking at the rule; but I think the appropriate
time if I believe closing was objectiocnable, yeah,
it would be raised post-closing. I mean, I think
there's — Marc and I disagree on what's
objectionable and what's simply he doesn't like it
'cause he doesn't think it helps his case. But just
because he doesn't like the closing doesn't make it
objecticnable.

Q Well, look at Page 478 starting with Line
11 and sort of going through 480, Line 10.

A Page 478 beginning which line? I'm sorry.

Q Starting Line 11 continuing to the next
page on Line 10.

A Okay. Yeah, she's — she's basically
saying he dressed up for trial and that's not his,
you know, true, true character, is what — the way I
characterize her testimony.

Q Part of that Line 11 through 24, "He's
trying to present an image to you that he is not.

He comes into this courtroom. He wants to portray

106
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himself as conscientiocus, studies, you know, hits
all the high marks, but it's a lie. That's a lie
going on." So, I mean, when do you think that the
solicitor sort of crosses the line as far as making
this a personal attack against the client? Calling
him a liar from the stand, I mean, during closing?

A I mean, that's her sumation of what she
thought the evidence reflected. I, I don't agree
with it and that's why we had our own closing as
well that, you know, rebutted all that. And it's
ultimately up to the jury to determine. T mean,
they're the fact finder whether they believe him or
not, I mean. So I didn't, I didn't find that
objectionable. She didn't find any of my closing
objectionable which I thought was fairly aggressive
on the State ——-

Q If you look at page —-

A ——not having the case ——

Q Page 484, Lines 23 through 25. There
she's talking about Dontrell's testimony.

A I see the page. Are you referring to
particular lines?

Q 484 and then, really, like the last

three lines, 22 to 25. T gquess there she's

sumarizing a conversation that she assumed McFadden
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had with the parole officer. 'Cause you remenber
that issue, right? |

A I do. I remember the issue, yes, sir.

Q You think that part of the line that says
"if the guy comes forward and he tells me the
truth,” do you believe that that is bolstering for
his credibility?

A Yeah. That's her position, yes, sir. I
mean, she says in essence her witness is telling the
truth. T don't think that's a strange or
out-of-line statement for the State to take. Just
like I —— the State would want Palmer was telling
the truth. I mean, I —- that's my position. I'm
entitled to argue it ——

Q Well, then ——-

A -—-in closing, so is the State.

Q In looking on Page 489, lines 18 through
22,

A Yes, sir.

Q It's Mr. Palmer's contention that she's
still bolstering the testimony of Dontrell Matthews.
Sort of a cathartic effect of going to prison and
then you want to start telling the truth and then
sort of ——

A Yes, sir, I agree that testimony is in

108
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there and that's ~- that's an accurate
characterization of that, or of her closing.

0 And do you think it's bolstering the
testimony?

A Again, I think it's summation and closing.
I...

Q Page 490, Lines 4 through 6.

A Yes, sir, I see the sumation there.

Q "That's why I submit to you his testimony
is believable."

A Yes, sir, that's what she says.

Q You would admit that Mr. Smith was the key
witness in this case against —— I mean, he was the
main identification witness; is that correct?

A He —— I —— he was certainly from the
State's position very —— yes. I mean, he was an
important witness in the case.

Q So the credibility of his testimony for
the jury would obviously be very important?

A Everybody's credibility was very important
in this entire case, him included.

9 Would you agree that in a closing argument
the solicitor at least has to confine the remarks to
so that the jury is gonna reach a decision based on
the facts in the case, not same other kind of

105



o @O NNy e W N

NN N NN R R B e | | e
[ 2 Bt - S N S = T Vo T » « TR IS ST » IR - S 'S TR N B S S o

AW - E. BALLENGER - DIRECT

passion or prejudice?

A I would agree with that. The rules
prevent appealing to passion and prejudice.

Q Would you look at Page 495, lines 5
through 16.

A Yes, sir. She implores the jury to return
a guilty verdict?

Q No, my -~ my point is, does that not seem
like that is sort of a golden rule type argument,
you know, let's tell the community that we're not
gonna accept vigilante justice, if he gets away
with it I might as well burn down — we might as
well all just burn down the courthouse?

A I mean, that could be viewed in that
fashion.

0 T have no further questions.

THE COURT: Cross.
(Attorney confers with Mr. Palmer.)
MR. FAIK: If I could ask him a couple
more questions.
BY MR. FALK:

Q Is there a confidential informant in this
case?

A I've read Marc's, you know, application
and all that. I'm not familiar with any
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confidential informant and I could be ——-

Q Well, did we know the name of the person
who got the qun from Dontrell and then gave it back
to Mr. Palmer?

A I don't recall. I mean, I — that was,
again, one of the State's problems. I, I don't know
where they ever —— I don't recall where the .45 came
from or didn't, and Marc never —— they never put ——
our position was there was a .38. The only thing
involving Marc was a .38. I mean, they found .38
shells in his car I believe, and Marc testified he
never had a .45. I mean, we tried to separate
ourselves from a .45, period. So I, I don't know
anything about a confidential informant, no. And so
the short answer to your question is I don't know
anything about it.

Q Was there any proof that the qun was —
the murder weapon was a .457?

A I don't want to misrepresent anything. I
think the autopsy proved that, I think.

Q '"Cause the gun was never recovered?

A Correct. T think it was pretty clear that
the murder weapon was a .45. That's where the — I
didn't have a lot of cbjections if it involved a .45

because our case was it was a .45, and Marc had no
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comnection to a .45 and so anything involving a .45
was favorable to Marc.

Q Is whether or not it was a — it really
came from Dontrell Williams; is that right? I'll
show you this.

MS. DIXON: May I see that? I'm sorry.

MR. FALK: Yeah.

(Attorneys confer.)

THE WITNESS: I'll be glad to look. I
think they had independent corroborating
satisfactory evidence that the .45 was the murder
weapon. I don't ever have any doubt in my mind that
was --— that was the case, whether Dontrell Matthews
said it or not. I was satisfied there was
independent, substantial, and significant and
convincing evidence that the .45 was the murder
weapon.

Q All right, thank you.

MS. DIXON: Ready, Your Honor?

THE COURT: Yeah.

MS. DIXON: May it please the Court, I

apologize.
CROSS-EXAMINATION
BY MS. DIXON:

0 How are you doing today, Mr. Ballenger?
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A Well. How are you? Thank you.

Q Good, good. And how many years have you
been practicing law?

A I graduated from Scuth Carolina in 2004.
I clerked with Jim Brogdon, Judge Brogdon, for just
about eight months before he went back to private
practice and so I started March 1 of '05 in private
practice.

0 Private practice. And what percentage
of that do you think is criminal law if you had to
guess?

A I — it's pretty evenly split between
criminal, family law, and personal injury, so about
30 percent, 30 percent, and 30 percent.

0 Gotcha, okay, okay. So by the time —-

A Give or take 90 percent law practice.

0 So by the time you tried this case in 2013
you had had a good bit of criminal experience?

A Yes, ma'am, not as much as now but.

Q Do you recall the —— in terms of your
representation of Mr. Palmer, do you recall how many
times you met with him?

A I've tried to just do a cursory review of
my file before I testified today on that issue. I

have four instances where I have notes from the
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jail, it looks like, where I met with him in
Effingham at the Florence County detention center.
10/02/12, 10/19/12, 11/05/12, 12/28/12 we met. I
have notes specifically reflecting that. I procbably
met with him between August of '12 and Octcber. I
probably met him soon after I was appointed so I
think I probably met him —- if I had my best guess
it would be six times.

Q Six times, okay. And do you remember the
evidence that the State had against him in this
case?

A It was admittedly circumstantial
eyewitness testimony. And Mr. Smith, Ms. Croskey,
those were the two key witnesses in my opinion, and
they —- they claim that they witnessed it happen so
that was basically the State's case.

0 Do you recall a video?

A Yes, the Money Saver video. Yeah, that
was allegedly evidence of Mr. Palmer being at the
crime —— crime scene at the time the 9-1-1 call came
in. The State's position was 9-1-1 call came in at,
say, 10:37 p.m. on the —— on 10/27/12 and then the
Money Saver video shows 10:38:12, you know,

Mr. Palmer's Neon leaving the immediate vicinity so.

Q Gotcha. And ~-—-
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A That was the State's position.

Q I'm sorry. Did you have time to review
this video prior to trial?

A I did.

0 You did. And did you discuss all of this
evidence with Mr. Palmer?

A T did.

0 And did he have any defenses?

A Yeah. Again, it was a circumstantial
case. Credibility was a big problem in my opinion
for the State as far as inconsistent statements of
all their witnesses. Mr. Smith had a bias problem
with his pending criminal charges. Ms. Croskey had
a, I describe as kind of a memory problem. I mean,
she would —— she had conflicting testimony as what
she saw or didn't see and whether it was Mr. Palmer
or whether it was not Mr. Palmer. There was
absolutely no physical evidence. There was no DNA.
I mean, again, it was — it was a highly witness
driven case and then not scientific fram a DNA
standpoint. I mean, they —— there's a bunch of
testimony about whether or not Marc's car was making
a noise. That's about as technical as we got.

0 Did he ever raise any kind of alibi

defense with you?
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A T don't wanna mislead anybody on where we
left that. I mean, he gave a statement with an
alibi in it that we tried to suppress and that
motion was denied, so that was —— that was

problematic ———
Q Do you feel like you have ———
A —-—for Marc.
Q@  Ch, I'm sorry.

A Yeah, I mean, at the end of the day
that —— he testified he was cross-examined on that
so, I mean, the State tried to make points on him
having inconsistent testimony so which, again, made
it another credibility issue amongst all the
witnesses involved, including Marc.

Q And let's see, do you feel like you had
enough time to prepare for trial?

A I was appointed. Marc told me that he

wanted to have a trial. The State wasn't making any

offers that I thought, frankly, were — Marc would
consider, and so I just —— yeah, I had enough time
‘cause I made up my mind from the outset it was
likely gomna be a trial; and Marc, Marc had been
sitting there over two years at that point so it
needed to be tried so I had encugh time and made it
a point that we would —— I think, in fact, I think
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knowing what I knew that it was gorma be a trial, I
think I just asked the State for a date certain, you
know, like the first of the year or something.
Like, again, if 1 was appointed in August I said,
you know, let's just pick a term, you know, first of
the year and let's just agree that that's first up
so everybody would know to be prepared and ready to
go forward. I believe that's what happened.

Q And what was your trial strategy overall?

A I mean, again, the State's case had its --
had its flaws. There was a — I don't want to say
disconnect. There was a professional conflict. You
know, Marc asserting actual innocence. Sometimes
you - me personally, I would rather focus
wholeheartedly on reasonable doubt or actual
innocence. 1 mean, this case presented kind of a
mixed bag. Marc asserted that he was innocent,
which is fine. I mean, that's his defense so that's
what we went with. You know, maybe mixing those two
things together made it a little more difficult, but
the trial strategy was both. Marc, allowing Marc to
assert his actual innocence and focus on the lack of
evidence or lack of credible evidence that the State
had, which was simply mainly two eyewitnesses that
had statements that were all over the map. So that
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was the trial strategy.

Q And how did you use those witness
statements in the trial itself?

A Cross—examination. I mean, the transcript
speaks for itself in that regard. I mean, those
witnesses, again, were all over the map as evidenced
by prior statements and as evidenced by the
statements they gave at trial and in response to my
Cross—examining questions, cross-examination
questions.

Q And talking about he's made a lot of
allegations today about a deal that the State had
with Maurice Smith. Are you aware of any evidence
today or even at the time of the trial that there
was any sort of deal that the solicitor had with
Mr. Smith?

A No. No. No.

Q Iet's see. And going on to allegations
about Brady violations, did you have any issues
getting any evidence from the State?

A No. I mean, they produced before trial
everything that they introduced. They didn't
introduce anything that wasn't produced pretrial.
Again, I, I can't ask for what I don't know exists
50, I mean, if I was misled, again, that's, that's
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on the State.

Q And in terms of that same thing, so you
just said there was no surprise evidence at trial.
Was there any late evidence that you got on the eve
of trial that you didn't feel like you had time to
review, or do you feel like everything was handed
over timely?

A I mean, I didn't have any objection to the
timeliness of what I was given.

Q OCkay. 2And then in terms of same specific
evidence that he's raised today, he's raised scme
issues with surveillance videos at a gas station.
Let me start by asking, did he — what did he tell
you he was doing during the time prior to the
shooting? What was kind of his story of, if he had
one, maybe he didn't.

A I mean, I don't wanna —— I don't wanna
speculate or try to recall exactly. I think it
mirrored what his trial testimony was 'cause we
did — I mean, we tried to nail down, you know, what
the facts were as him and I understood them and what
he was gonna testify to so his trial testimony would
have reflected what I thought or what he told me.
And I think that sits with, I mean, he —- there's

the alibi testimony or in the previous statement,
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and he said I think honestly in trial that he was
nervous and that part of the statement was not
accurate so I believe his trial testimony was
accurate as to what Mr. Palmer's position was so
that, that's what he told me.

Q Okay. And let's see, moving on to they've
raised an issue that you didn't request a Neil v.
Biggers hearing or some sort of hearing like that in
terms of the reliability of Croskey's
identification. Do you recall Croskey testifying
she had known Palmer for about a year prior to this
shooting?

A Again, the transcript will speak to that.
I do remeamber cross—examination about that issue
and, I mean, specifically I -~ yeah, she testified
to that and T think she testified that she'd only
seen him four times and Ms. Barr wanted to make it
clear that, no, she'd seen Mr. Palmer four times at
the particular bar or area they were hanging out so
I recall that testimony, vyes.

Q Is it your recollection that Ms. Bafr‘s
point was that she had seen him other times as well,
in addition to these four times at this bar?

A That's what she was insinuating. T mean,
that's - she was trying to establish that they had
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a — not a relationship, but that they saw each
other frequently around Greeleyville which I, I
personally don't think that's the case. I think the
evidence was clear. I don't think it was credible
that Ms. Croskey knew Mr. Palmer or saw Mr. Palmer a
lot. I mean, I think that point was clear that
wasn't the case.

Q And do you -— in light of that, do you
think there was a reason to request a Biggers
hearing?

A No. I mean, I, again, I get the point. I
just, I don't think legally it rose to the lewvel of
that type of a challenge. It was a witness
credibility challenge. I mean, it -~ again, I think
it went to weight versus admissibility. That was my
professional opinion.

0 In terms of he's raised some issues about
things that you did not object to at trial, is there
a strat—— is there a reason that you might sometimes
not object to something that would otherwise be
objectionable?

A Yeah. If I know the answer and it's not
harmful to my client's case, in Mr. Palmer's case in
this instance, then I'm likely not to dbject. And I
think the jury gets tired of objection after
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cbjection after objection if it's not a really
important issue, so that would be one trial reason
for not cbjecting to everything that is technically
objectionable.

Q And in terms of you were asked about
several different statements made during closing
argument, do you consider any of those
objectionable?

A I didn't at the time. I don't necessarily
disagree with that statement now. I mean, it's ——
it's a summation of the evidence that was put forth
at trial so I didn't find it dbjectionable and
that's the answer to that question.

Q Okay. And I think I'm about to wrap this
up. Let me just look through real quick. Iet's
see, in terms of sidebar discussions, 1s there a
time when you would put it on the record versus not
putting it on the record?

A My focus was if I made an cbjection, my
focus was to dbtain a rule, and I think the sidebars
that were raised were dbjections made. And then
even 1f we had a sidebar, objection overruled. So I
mean, 1f it's raised and then ruled upon, the record
I think is preserved so that was —— I don't think
there were any sidebars raised that were not ruled
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upon. There's one mention in his petition involving
a question apout Mr. McFadden and where -— why he
was no longer with the Sheriff's Office. There was
a sidebar about that, but I raised employment issue
pretrial so, again, I - my point is, I think every
sidebar that's been raised was objected and ruled
upon so.

Q Okay.

MS. DIXON: Just one moment, Your Honor.
No further questions.
THE COURT: You have any redirect?
MR. FALK: Briefly, Your Honor.
REDIRECT EXAMINATION
BY MR. FALK:

Q Just to clarify, Ms. Croskey testified
that she did not see the person, did not see the
face of the person who was walking back and forth
under the light?

A I mean, I think that's accurate, yes.

0 And the identification of Mr. Palmer is
only based on the — her recognizing the walk, is
that —

A I think that's accurate.

Q I should have asked you this earlier and I
apologize for that, but when we're talking about
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this —— there was testimony at trial about the Citgo
videos and the Young videos because on -—~ McFadden
was asked a question at trial about whether or not
he went to the Citgo and looked at the videos. You
recall that?

A I don't recall it; but, again, I'm not
gorma argue with the transcript.

o) And he said, I looked at them and there
was nothing there?

A Ch, I do, I recall that.

0 Did you consider that to be possibly a
hearsay statement 'cause he's saying what these
videos —— I mean, the video is on the thing that's
testified and he's saying there's nothing there.

A I mean, potentially, yeah. I mean, again,
I, my understanding was the State's position was
Mr. Palmer fled the scene in a big hurry and that
nothing on the video you're referencing would
contradict that, but.

Q And that would apply also to the testimony
apbout the Young's video. Young was the gas station
right by?

A Right.

0 And the Citgo was the one where he said he
was getting gas at the time?
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A Right. And that would -~ yeah, I mean,
that would apply to that.

Q And so when McFadden says I looked at the
video and I didn't see anything, no one is able to
really cross-examine that statement. It seem likes
that's a hearsay statement. Were you aware of any
relationship between Croskey and Smith?

A No. I'm not saying there wasn't. I
don't —— I just, I don't recall. If there was, it
didn't give me any pause for concern. I mean,
you'll find a lot of people are sometimes related.
But, again, if you're asking me if I thought it was
reason for bias, no. I - but, so I, I hope that's
responsive to your question.

0  All right. Thank you.

MS. DIXON: Nothing further.

THE COURT: Thank you, sir. You may step
down.

THE WITNESS: Thank you, Your Honor.

THE COURT: Anything else?

MR. FALK: No, Your Honor.

THE COURT: Anything from the State?

MR. PAIMFR: Hold, hold, Your Honor. Your

Honor. Your Honor. Whoa. I got questions ——-
THE COURT: Talk to your lawyer. Talk to
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your lawyer.

MR. PAIMER: This is my last bite at the
apple.

THE COURT: Talk to your lawyer.

MR. PAIMFR: I'm trying to get him to
question what these -- Your Honor.

What are you, what are you doing? Are you
with them or me? Please.

MR. FAIK: I'm with you. I've been here

MR. PAIMFR: This is my life. And this
lady ——-

THE COURT: Very well. We'll just take a
short break. You two have a discussion and see if
there's something else you need do for him.

THE DEFENDANT: Yes. Yes.

THE COURT: Take about five or ten
minutes.

THE WITNESS: Yes, sir. Thank you, Your
Honor.

(WHEREURPON, a recess was taken from the
proceedings. )

MR. FAIK: Your Honor, if I can re-call
Mr. Ballenger so I can understand what his testimony

is going to be on this point, but in order for me to
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make —-

THE COURT: Okay, that's fine.

Come on back, Mr. Ballenger. You're still
under oath. Thank you.

THE WITNESS: Yes, sir, Your Honor.
BY MR. FALK:

Q Do you have your transcript up there?

A I have my transcript.

0 Okay. So if you could look on Page 292.
This is part of the solicitor's closing arqument.

A Yes, sir.

0 About half way down.

THE COURT: You said 2927

MR. FAIK: 492.

THE COURT: Okay.

THE WITNESS: Yes, sir.
BY MR. FALK:

0 And is it fair to say that she's sort of
pitting TT's testimony against Mr. Palmer's
testimony? Why you should believe one and not the
other?

A Yeah, I mean, she's explaining her
position. I -- yes, I agree with that.

0 Do you recall any testimony in this, in
the case, that Mr. Palmer was wearing glasses at the
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AW - E. BALLENGER - REDIRECT

time?

A I don't recall one way or the other. 1
mean, the transcript will speak for itself. There's
conflicting testimony on whether or not he had a
mask and whether — you know, there was conflicting
testimony about the physical appearance so. And I
would not be surprised at all if there was
conflicting anything testimony about that issue as
well,

0 So Mr. Palmer's position is that the
solicitor is really mischaracterizing or what TT's
testimony was 'cause she's -~ 'cause I think TT said
sdmething about a mask and she's saying, no, it
wasn't a mask, it was 'cause Mr. Palmer was wearing
glasses and there was a gun flash.

A She gets into what she believes TT clearly
said about being 15 yards away so, you know, the
record is gonna reflect that. I...

0 But you would agree that she's not allowed
to be arguing facts that aren't in the record?

A I would agree with that, yes, sir.

Q Okay. Was there ever an issue -- and when
he got arrested originally, was there ever an issue
about challenging the lawfulness of the arrest?

\ I was appointed well after the preliminary
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AW - E. BALLENGER - REDIRECT

hearing stage so as far as a preliminary hearing to
challenge the lawfulness of the arrest, I obviously
was not appointed until that time and long since
past 'cause he was well after indictment by the time
I was appointed so which would eliminate his right
to a preliminary hearing challenge probable cause.
But, I mean, I think he was complaining about the
search warrants.

Q From the car?

A Correct. And, I mean, all he needs is
probable cause to get a lawful search warrant and I
didn't see any probable cause 1ssues. Again, I —
if I was his lawyer the day he was arrested, we'd
have had a preliminary hearing on all those issues,
but I wasn't so.

Q But it's your testimony that you did not
see a probable cause issue for the —— for the
support for the search warrant?

A I -- no, I did not.

Q Okay. But that would have been something
that — never mind, I'll withdraw that. Thank you.

THE COURT: Any recross?
MS. DIXON: Your Honor, just real, real
quick about the search of the car.
RECROSS-EXAMINATION
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BY MS. DIXCN:

Q I know you testified about the search of
the car and then you testified you didn't see any
probable cause or any issues regarding probable
cause in obtaining that warrant. Do you recall any
damaging evidence that was taken from the car
itself?

A No, I don't, and that was another reason

I didn't concern myself a lot with that issue
because all they found was, again, .38 shells, which
the murder weapon was .45 caliber and the clothes
they found was also —— there's tons of conflicting
testimony on who had on what. So I didn't think
anything they found was damaging but certainly
couldn't be addressed, you know, in the case or
overcame in the case.

MS. DIXON: No further questions.

THE COURT: Okay. Anything else?

MR. FAIK: No, Your Honor.

THE DEFENDANT: Ch, shit. He can't file
Rule 59(e) please. I don't even care. I don't even
care no more. Y'all want me dead. Y'all got it. I
ain't did this. I just wanted my last bite at the
apple, man.

THE COURT: Okay, Mr. Ballenger, you can
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stand down now I believe.

THE WITNESS: Thank you, Your Honor.

THE COURT: Anything else to present from
the Applicant?

MR. FALK: No, Your Honor.

THE COURT: From the State?

MS. DIXON: Nothing from the State.

THE COURT: Anything y'all wanna tell me?

MR. FAIK: Yes, Your Honor.

THE COURT: All right.

MR. FATK: Your Honor, I think —— I think
I have some of my biggest problems in this case with
the failure to object to the closing argument. You
know, clearly, the solicitor's not supposed to be
pitting one witness against the other in closing
argument which she was clearly doing when she's
talking about TT's testimony and trying to reconcile
how you can reconcile that testimony with Mr.
Palmer's testimcny. And clearly that golden rule
argument at the end went way overboard as far as
telling — having the jury sort of inflaming their
passions to make a ruling based on something that's
not in the record. You know, if you're gonna let
this happen, if you're gonna let vigilante happen,
you might as well burn down all the courthouses.

131



o @ 1y U W N

NGRSO R N RN e R e e e e e
[ I NN B N = B T~ TR + < BRSNS T O SURN G S

That was inappropriate remark that should have been
objected. I don't think that trial counsel's basis
for not objecting to it is legitimate. I think — I
think the case law in South Carolina is that you
have to make a contemporanecus objection on — if
you have an objection to something in the closing
argument, you have to make a contemporaneous
objection; and the failure to make a contemporanecus
objection is not —- you know, you got to do it
during the argqument so it can get fixed during the
argument. His rule -~ his decision not to was -
made, you know, I don't like to object or was
objecting too much, that still does not justify
allowing the jury the last thing the jury hears same
prejudicial arguments.

I think in addition to some of the
problems there have been with the — his failure to
try and get the videos from the Young's or failure
to get the video from the Citgo gas station, we have
a concern with that. My client certainly thinks he
was prejudiced by the client so he thinks that Mr.
Ballenger did not follow the standard of care as far
as investigating the case. He didn't get —— he
didn't try and pursue the prior statement from Mr.
Salkb which was mentioned in the — which he
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acknowledged. He did not, you know, obtain to

get -~ he did not attend —— even attempt to get the
videos from the Citgo and the Young's, and he
allowed the State's testimony to go in saying that,
I didn't see anything, so that without objecting to
that testimony which I believe was hearsay.

And I think the biggest problem in this
case 1s that before they allowed Brittany Croskey to
testify and point him out, there should have been
some type of hearing similar to Biggers. I mean, it
might not fit exactly under Biggers, but it
certainly is under the same type of notion that the
judge is certainly the gate keeper on evidence and a
standing up and pointing to somebody and identifying
him in court, we all know that that is extremely
potent evidence for the State. 2And the whole eval—-—
and the whole identification is based on somebody's
walk 'cause the testimony was that, you know, she
didn't see his face. He could have taken the
testimony that was — that she had given, the prior
statement to McFadden, where it shows that it was
being suggested to her that the walk was the issue.
That could have been done at a Biggers hearing.
Whether or not you agree that that would have been
sufficient, that's still something that was not
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preserved for appeal. So those were, I think, on
the strongest arguments ——-

THE COURT: Okay.

MR. FALK: -—-in our favor.

THE COURT: All right, thank you.

Yes, ma'am.

MS. DIXON: May it please the Court, just
a few things in summation. First of all, the State
would submit there was nothing improper about the
closing argument or anything that was dbjectionable.
In terms of the truth seeking language that they
raised, we would note State v. Beatty, which is 423
S.C. 26. That came out in 2018 and actually there
was a Beatty that came out before; this was on
reconsideration. That was a 2016 case. Both of
these cases were decided after applicant's trial.
The law at the time of the trial was based on
Aleksey, and this is a direct quote fram our supreme
court. "In Aleksey we found there was no reversible
error because the seek-the-truth language was
charged in conjunction with the credibility of
witnesses charge and not with either the reasonable
doubt or circumstantial evidence charges.”" 2And we
would just submit if you look at the record, the two
places in the closing argument where they pointed to
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were not in conjunction with reasonable doubt law.
It wasn't in conjunction with circumstantial
evidence law, and therefore, under the law that was
in effect at the time of the trial, counsel was not
deficient for not dbjecting to this particular
language.

In terms of the videos, we would submit
everything about what may or may not have been on
that video is speculation. We don't even know, I
don't even know how many videos these gas stations
even have that were operable at that time, whether
they pointed at the highway, where —— I mean, it's
all just pure speculation as to the videos. In
tems of the Neil v. Biggers hearing, you know, the
testimony from Croskey was she had known him for
about a year. Now whether that's true or not, of
course, would be an issue for the jury to determine
in tems of her credibility; but she has testified
she knew him, knew who he was, had known him for
about a year. And I would also say her entire
identification of him was not based on his walk. I
think she did also testify to the car that he drove,
the sound it made and hearing that sound so. Those
are all things, of course, that you can take notice

of in the transcript.
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But we would just submit that he has not
met his burden of showing that counsel was
ineffective.

THE COURT: Okay. Thank you very much.
will think about it and get back with you all.
Okay, thank you.

* * * END OF REQUESTED TRANSCRIPT QF RECORD * * *

I
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG ) FOR THE THIRD JUDICIAL CIRCUIT
Marc Anthony Palmer, #354634, ) TRV
) Case No.: 2018-CP-45-0488 5
Applicant, ) AN 13 g9
) S.C
v. )  ORDEROFDISMISSAL  SUPREME coyp;
State of South Carolina, )
)
Respondent. )
)

This matter is before the Court by way of an application for post-conviction relief (PCR)
filed by Marc Anthony Palmer (Applicant) on October 29, 2018. On November 1, 2022, an
evidentiary hearing convened before the Honorable Edward W. Miller. Applicant was present and
represented by James K. Falk, Esquire. Assistant Attomey General Danielle Dixon represented
Respondent. Following a thorough review of the trial transcript and the testimony and evidence
presented at the evidentiary hearing, this Court finds Applicant did not meet his burden of proof.
Thus, this Court denies relief and dismisses this application with prejudice.

Procedural History

Applicant is presently confined in the South Carolina Department of Corrections serving a
life sentence. In May 2011, the Williamsburg County Grand Jury indicted Applicant for murder
and possession of a weapon during a violent crime (2011-GS-45-0095). These charges arose from
the fatal shooting of Therris Keels on October 27, 2010.

On March 11-14, 2013, Applicant proceeded to a jury trial before the Honorable William
Jeffery Young. Guy Ballinger represented Applicant, and Kimberly Barr represented the State.
Applicant was convicted as indicted and sentenced to life for murder and a consecutive five-year
sentence for the weapon charge.

Applicant filed a direct appeal, which was perfected by Ryan L. Beasley, Esquire, and
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Chief Appellate Defender Robert M. Dudek. The Court of appeals issued an opinion vacating the
five-year sentence for the weapon charge pursuant to section 16-23-490(A) of the South Carolina
Code but affirming all other issues on the merits. Applicant filed a petition for a writ of certiorari
in the South Carolina Supreme Court, which was denied. The remiuiﬁn was sent January 4, 2018.
Summary of Trial Testimony

On October 28, 2010, Therris Keels (Victim) was shot in the head and in the abdomen.
(Tr. 165). At trial, the State relied primarily on eyewitness testimony from Maurice Smith. Smith
testified he saw Victim with Joseph Sabb on the evening of the shooting.! (Tr. 113-14). He
testified he saw Applicant approach Victim; Victim put his hands up as Applicant pointed a gun
and shot Victim. (Tr. 114-15). Smith testified Applicant shot Victim again after Victim fell to the
ground. (Tr. 115). Applicant then crossed the road and shot Victim a third time before running
off. (Tr. 116). Although Smith did not see Applicant’s Dodge Neon that night, he heard its
distinctive squealing sound shortly after the shooting. (Tr. 119-20).

Brittney Croskey recalled seeing both Applicant and Victim earlier that evening. (Tr. 185-
86). Croskey testified she later saw Victim with his hands up and heard a gunshot. (Tr. 188). She
then heard a second shot before Victim fell to the ground. (Tr. 188-89). Croskey observed the
shooter stand over Victim and shoot him again. (Tr. 188-89). Prior to the shooting, she recalled
seeing someone pacing back and forth under a streetlight. (Tr. 187). Croskey noted the person
walked in a similar manner as Applicant. (Tr. 187-88).

Wesley Walker testified he saw Victim with Sabb on the night of the shooting, which
occurred between 10:00 and 10:30 p.m. (Tr. 135, 137). He testified he did not see Victim with a

gun that night. (Tr. 139). Walker stated he saw the shooter reach into his pocket, pull out a gun,

! Sabb’s nickname was “TT.”
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and shoot Victim twice. (Tr. 139). Walker testified the man who shot Victim had a ponytail and
puffed hair, which was similar to the way Applicant sometimes wore his hair. (Tr. 140).

Investigator McFadden recovered surveillance video from a gas station near the shooting.
On the video, a vehicle that Applicant later identified as his vehicle could be seen passing the gas
. station near the time of the shooting. (Tr. 317-25, 354-55).

In addition to the foregoing, the State presented evidence of animosity between Applicant
and Victim. Smith testified a week or two before the murder, Smith saw Victim on top of
Applicant. After the two were separated, Smith heard Applicant say it was not over. (Tr. 106-07).
Detrel Matthews also recalled observing Applicant in an argument with Victim about a month
before the murder. (Tr.211-12). Applicant admitted he and Victim had gotten into a confrontation
before, and Applicant had threatened to rob him on the day of the shooting. (Tr. 347-49, 370-71).

The State also presented evidence that Applicant had access to a pistol. Smith testified he
saw Petitioner drop a gun during an altercation a few weeks before the murder. (Tr. 108-09).
Matthews also recalled seeing what appeared to be a pistol fall from Applicant’s waist during a
prior confrontation. (Tr. 212-14). Investigator Wayne McFadden testified he learned from
Matthews that Matthews’ brother returned a .45 caliber handgun to Applicant before ihe shooting,
(Tr. 312-15). Law enforcement recovered three .45 caliber shell casings from the scene but did
not find any physical evidence tying Applicant (or anyone else) to the shooting. (Tr. 247-52, 255,
275-79).

SLED Agent Mark Creech testified he and two investigators interviewed Applicant but
were unable to corroborate Applicant’s whereabouts from 10:10 p.m. to 3:00 a.m. on the evening
of the shooting. (Tr. 262-75). Investigator Wayne McFadden testified he attempted to verify

Applicant’s alibi for the evening of the shooting. (Tr. 305-08). He reviewed surveillance videos
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from a gas station where Applicant claimed to be but did not see Applicant’s vehicle in the footage.

(Tr. 308-09).
Current Application
Applicant timely commenced this PCR application on October 29, 2018, raising various
claims of prosecutorial misconduct and ineffective assistance of counsel. At the hearing, Applicant

proceeded on the following allegations:

1. Prosecutorial Misconduct: The State did not fully disclose the nature
of its relationship with Smith and the terms of his plea agreement.

2, Ineffective Assistance of Counsel:

a. Failed to object to Brady violations;?

b. Failed to suppress admission of unreliable identification
evidence;

c. Failed to make proper objections and motions at trial;

d. Failed to object to the solicitor’s improper comments in

closing and reply arguments;

Failed to place all sidebar discussions on the record; and

Made harmful arguments against his and Brittany Croskey’s

testimony.

= o

Before this Court are the records of the Williamsburg County Clerk of Court regarding the
underlying convictions, the trial transcript, the records from Applicant’s direct appeal, and
Applicant’s records from the Department of Corrections.
Testimony Presented at the Evidentiary Hearing
During the PCR hearing, Applicant testified about several pieces of evidence he believed
the State withheld. Applicant acknowledged his vehicle—which was a distinct color—was
captured on the surveillance camera of the “521 Saver” gas station in the area of the shooting and

near the time of the shooting. However, he averred surveillance footage from Youngs, a different

2 Applicant indicated he was proceeding on either prosecutorial misconduct or ineffective
assistance of counsel as it related to an alleged Brady violation.
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gas station, would have established he was merely passing through the area and had not previously
been on the gravel road where the shooting occurred.’ He acknowledged seeing the 521 Saver
video right before trial but asserted he never saw a video from Youngs.

Next, Applicant alleged the State did not turn over the first statement from eyewitness
Brittney Croskey, who identified Applicant as the shooter at trial based on his distinct walk.* He
contends Croskey initially did not mention his walk but was coached by law enforcement during
her second statement to identify him based on his walk. Applicant stated law enforcement
mentioned a first statement but said they had technical problems while recording it. Applicant
further asserted the State did not turn over a statement from Sabb, who was walking with Victim
at the time of the shooting. He contended Sabb told police he did not know who killed the victim,
which was the truth.’ Applicant averred he was prejudiced by the State’s failure to turn over this
alleged first statement from Sabb because it could have shown a prior consistent statement.

Applicant testified Investigator McFadden did not turn over the name of a confidential
informant. He further averred trial counsel should have objected when Investigator McFadden
testified a gun fell out of Applicant’s pocket during a prior fight with a different person. Finally,
Applicant testified about his belief that the State entered into a secret plea deal with Maurice Smith,

who testified against Applicant at trial. Applicant explained he and Smith got into an argument in

3 More specifically, based on testimony, the gravel road was between the two gas stations. Thus,
if Applicant turned off the gravel road—as the State posited—he would have passed only the 521
Saver gas station. However, if he was merely passing through the area, as Applicant alleged, he
would have passed both gas stations. Applicant also raised an issue with a missing video from a
Citgo gas station, although it was not clear from Applicant’s testimony where that gas station was
located in relation to the shooting or how it would have assisted Applicant’s case.
4 Applicant acknowledged at the PCR hearing that at the time of the shooting he had pins in his
legs and when he was tired he sometimes walked in a distinct manner.
5 At trial, Sabb testified the shooter was wearing a white mask and Sabb could not identify him.
(Tr. 421, 444).
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December 2011, and Smith changed his statement about the shooting after that fight. Applicant
further asserted Smith had multiple drug charges but was only serving probation after two years
of a mandatory ten-year, 85% sentence. He pointed to that as evidence that the State had secretly
struck a deal with Smith to testify against Applicant. |

Solicitor Kimberly Barr testified about Smith’s multiple arrests for drug charges and
recalled his charges were resolved in September 2012—prior to Applicant’s trial. Barr testified
that after Smith testified for the State in Applicant’s trial, Smith’s attorney contacted her and
indicated he wanted to file a motion to reduce Smith’s sentence. Barr denied that she or
investigators talked to.Smith about changing his statement. On cross examination, she agreed that
as a solicitor, she often engaged in plea negotiations and would agree to reduce charges in
exchange foraplea. She also explained that when she expects a defendant to testify against another
defendant as part of a plea bargain, she will ask the court to defer sentencing until after the
defendant testifies. Barr testified Smith was sentenced the day he pled and she did not have a deal
with him at that time; if Barr had had a deal with Smith to testify against Applicant when Smith
pled, Barr would have requested Smith’s sentencing be deferred.

Barr testiﬁéd the only video she recalled was the video that was introduced at trial. She
recalled that video showed Applicant’s car—which had a distinct color and sound—passing by the
gas station at the same time 911 received calls about the shooting. Barr did not recall a video from
Young’s gas station; based on her recollection, Investigator McFadden testified at trial that he
viewed the tape from Young’s and it didn’t show anything. She did not recall specifically any
type of alibi defense; she stated Investigator McFadden testified at trial that he was unable to
confirm the initial alibi provided by Applicant.

Regarding Croskey’s alleged missing statement, Barr stated her understanding was the
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recording of Croskey malfunctioned early on, but the remainder of her statement was recorded.
She stated law enforcement referenced Croskey’s initial statements in a supplemental report, which
Barr provided to the defense. Barr was unaware of the existence of any prior written or recorded
statement from Sabb; she noted investigators do not always record or memorialize statements from
witnesses. Barr did not recall notes from Sabb’s interview. Barr stated she was unaware of
investigators utilizing any confidential informant in Applicant’s case. She maintained she turned
over all evidence to the defense.

Guy Ballenger (trial counsel) testified the State would not offer a plea of less than thirty
years, which Applicant never wanted to accept. He explained he prepped for trial pretty much the
entire time he represented Applicant. Trial counsel testified he filed a Rule 5/Brady motion, the
solicitor t61d him there were not any videos from gas stations other than the one introduced at trial,
and trial counsel had no reason to dispute that. He further asserted he did not try to investigate
additional videos because if they existed, they may have actually helped the State’s case. Trial
counsel explained he went to great lengths at trial to show Applicant’s car was not speeding when
it passed the 521 Saver gas station, which he averred suggested Applicant had not just shot
someone. He testified he did not want any additional videos that could refute that argument.

Regarding Croskey’s allegedly missing statement, trial counsel stated law enforcement
often took statements that weren’t recorded. Trial counsel also testified he had conflicting
statements from Croskey and used them to impeach her at trial. He testified he sent a private
investigator to interview Croskey, but she was “all over the map” and ultimately told the
investigator that her original statement to law enforcement was correct. Trial counsel testified he
did not believe Croskey’s identification of Applicant created a meritorious Biggers issue because

there was not a police lineup in this case. Although he acknowledged the lack of a lineup was not

Page 7 of 22

767



768

conclusive as to whether there was a Biggers issue, he noted Croskey testified at trial that she had
known Applicant for about a year prior to the shooting. Trial counsel explained he tried to establish
on cross-examination that Croskey had only seen Applicant four times before the shooting.
Ultimately, trial counsel believed it was an issue of credibility rather than admissibility.

Trial counsel testified he was not aware of any deal the State made with Smith, and he did
not expect to ﬁhd any type of written plea agreement between the State and Smith. He explained
that based on his practice, the only signed documents he typically receives in State court related to
a plea agreement is a sentencing sheet. Trial counsel noted Beaty® was not decided until 2018 and
thus was not available at the time of Applicant’s trial. He was unaware of law enforcement using
a coﬁﬂdentiq] informant in this case. Trial counsel testified he generally does not object to
everything that is technically objectionable if it is not an important issue because the jury gets tired
of constant objections. He did not recall anything objectionable about the State’s closing
argument.” Regarding the lawfulness of Applicant’s arrest, trial counsel explained he was
appointed after the preliminary hearing and after Applicant had been indicted on the charges.
Finally, he stated he did not notice any issues regarding the search of Applicant’s car.

Findings of Fact and Conclusions of Law

This Court has had the opportunity to review the plea transcript in its entirety and has heard
the testimony at the PCR hearing. This Court has further had the opportunity to observe the
witnesses presented at the hearing, closely pass upon their credibility, and weigh their testimony

accordingly. After a careful review based on the Strickland standard set forth below, this Court

6 State v. Beatty, 423 S.C. 26, 34, 813 S.E.2d 502, 506 (2918) (instructing trial courts to avoid
charging the jury that its job is to search for the truth).
7 Trial counsel was questioned about specific portions of the trial transcript, including multiple
statements made during the State’s closing argument. Trial counsel’s testimony on those specific
passages will be discussed where relevant below.
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finds Applicant has failed to carry his burden of proof. Below are this Court’s findings of facts
and conclusions of law as required by section 17-27-80 of the South Carolina Code (2017).
Ineffective Assistance of Counsel

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1(e),
SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). An applicant alleging ineffective
assistance of counsel must prove “counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as having produced a just result.” Strickland
v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441, 334 S.E.2d at 813. “The test for
effective assistance of counsel is whether the representation was within the range of competence

demanded of attorneys in criminal cases.” Watson v. State, 287 S.C. 356, 357, 338 S.E.2d 636,

637 (1985). Courts presume counsel rendered adgquate assistance and made all significant
decisions in the exercise of reasonable professional judgment. Butler, 286 S.C. at 441,334 S.E.2d
at 813. An applicant must overcome this presumption to received relief. Cherry v. State, 300 S.C.
115, 386 S.E.2d 624 (1989).

To establish ineffective assistance of counsel, a PCR applicant must prove (1) counsel’s
performance fell below an objective standard of reasonableness and (2) the applicant sustained
prejudice as a result of counsel’s deficient performance. Strickland, 466 U.S. at 687-88; Cherry,
300 S.C. at 117-18, 386 S.E.2d at 625.

Brady violations / Prosecutorial Misconduct
Applicant alleges the prosecutor and/or law enforcement engaged in misconduct by

withholding key pieces of evidence, coercing witnesses to change their testimony, and entering

into a secret plea agreement with Smith. This Court finds Applicant has not established -

prosecutorial misconduct. To the extent these allegations are framed as ineffective assistance of
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counsel, this Court finds Applicant did not prove trial counsel was deficient in any manner related
to this issue, nor did Applicant prove any resulting prejudice.

First, Applicant did not prove the prosecution withheld any evidence. This Court finds
credible Barr’s testimony that (1) she turned all evidence over to the defense, (2) the only
surveillance videb in the State’s possession was the video that was introduced at trial, and (3) she
was not in pqssession of any prior written or recorded statement from Sabb. This Court likewim
finds eredible trial counsel’s testimony that he did not have any reason to believe the State
withheld any videos. Regarding Croskey’s alleged initial statement, this Court finds that based on
the testimony of Applicant, Barr, and trial counsel, the most logical inference is the investigators
had to restart the recording due to a technical problem. Critically, Barr credibly testified she
turned over the supplemental reports that referenced Croskey’s initial statements. Regarding the

alleged use of a confidential informant, this Court finds credible Barr and trial counsel’s testimony

that they were not aware of law enforcement using a confidential informant as part of this murder

investigation. Finally, Applicant did not introduce any of these alleged prior statements or videos

 atthe PCR hearing, making their intrinsic value—if they existed—speculative at best. Cf. Glover

v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538, 540 (1995) (providing an applicant must produce
witnesses at a PCR hearing to support a claim that counsel was ineffective for failing to interview
or call potential witnesses). Based on the foregoing, this Court finds Applicant did not prove the
prosecution withheld any evidence. This Court likewise finds trial counsel was not ineffective for
not raising a Brady issue related to the alleged withheld evidence.

Next, Applicant did not prove the prosecution and/or law enforcement coerced witnesses
to change their testimony. At the PCR hearing, Applicant averred (1) law enforcement coached

Croskey to testify the shooter had a distinct walk similar to Applicant’s walk and (2) Smith
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changed‘his initial statement and testified against Applicant. However, this Court finds credible
Barr’s testimony that she did not coach or talk to any witnesses about changing their testimony,
and she was likewise not aware of law enforcement coaching or talkmg to any witness about
changing their testimony. This Court also finds credible trial counsel’s testimony that Croskey’s
statements were all over the place, which trial coﬁnsel used to impeach her at trial. Based on the
foregoing, this Court finds Applicant failed to prove any prosecutorial misconduct in this regard.
This Court likewise finds Applicant did not prove counsel was ineffective for not raising this issue.

Finally, Applicant did not prove the existence of a secret plea agreefnent between Smith
and the State. Critically, this Court finds credible Barr’s testimony that (1) she did not have a deal
with Smith related to ‘testifying at Applicant’s trial when Smith pled guilty, and (2) if she had
entered into such an agreement with Smith, she would have asked the court to defer sentencing for
Smith until after Applicant’s trial. This Court notes Applicant’s testimony that he and Smith got
into an argument prior to Applicant’s trial, which may have been the impetus behind Smith’s
ultimate decision to testify against Applicant. This Court further notes and finds credible Barr’s
testimony that eyewitnesses often don’t initially disclose who a shooter is for various reasons.
Based on the evidence and testimony presented, Applicant did not prove the existence of any secret
plea agreement with Smith related to Smith testifying against Applicant. Applicant thus failed to
prove prosecutorial misconduct in this regard. Likewise, Applicant failed to prove trial counsel
was ineffective for not further investigating and/or raising this issue, and this claim is denied.

Failed to move to suppress unreliable identification evidence

During trial, Applicant questioned trial counsel about why he did not move to suppress

Croskey’s identification of him at trial under Neil v. Biggers. Trial counsel explained he did not

believe Croskey’s identification of Applicant created a meritorious Biggers issue because this was
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not a situation involving a police lineup; rather, Croskey testified at trial that she had known
Applicant about a year before the shooting. This Court finds Applicant has failed to show counsel
was ineffective for not requesting a Biggers hearing.

“In Neil v, Biggers, the United States Supreme Court set forth a two-pronged inquiry to
determine whether due process requires suppression of an eyewitness' identification.” m
Liverman, 398 S.C. 130, 138, 727 S.E.Zd 422,426 (2012). “Due process requires courts to assess,
on a case-by-case basis, whether the identification resulted from unnecessary and unduly
suggestive police procedures, and if so, whether the out-of-court identification was nevertheless
so feliable that no substantial likelihood of misidentification existed. Id.

This Court finds counsel articulated a valid reason for not raising a Biggers issue and thus
was not deficient. Specifically, trial counsel testified he did not believe a Biggers argument would
be meritorious, and this Court agrees. The trial testimony does not establish that Croskey identified

Applicant based on an unnecessary and unduly suggestive police procedure. At trial, Croskey

testified she had known Applicant for about a year prior to the shooting and had seen him around
town at different places, including seeing him three or four times at “the shop” where the shooting
occurred. (Tr. 180-82). Croskey was also familiar with Applicant’s car—a Dodge Neon—and his
walk, which she described as “tip toe kind of”* and “noticeable [if] you knew it.” (Tr. 182, 188).
No evidence shows Croskey identified Applicant as the shooter based on a line-up or show up;
rather, her testimony reflects she spoke to police after witnessing the shooting and 'indicated the
shooter walked in a similar manner as Applicant, whom she had known for about a year.

This Court further finds counsel articulated a valid strategy in attempting to undermine
Croskey’s identification of Applicant by highlighting on cross-examination inconsistencies with

Croskey’s trial testimony and her initial statement to police. Specifically, trial counsel elicited
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testimony that Croskey initially “didn’t have a feeling” about who the shooter was but later
determined it could be Applicant after “people started talking” about the shooting. (Tr. 193—99).
Due to the relative weakness of a Biggers argument here, counsel articulated a valid strategy for
undermining Croskey’s identification of Applicant through cross-examination instead and thus
was not deficient.

Finally, based on Croskey’s testimony that she was familiar with Applicant, and based on
the lack of any evidence that she identified Applicant through an unduly suggestive lineup or show
up, this Court finds it is not reasonably likely Croskey’s testimony would have been suppressed
* based on Biggers. Thus, App.licant did not prove any resulting prejudice from counsel’s failure to
raise this issue at trial, and this claim is denied.

Failed to make proper objections and motions at trial

During the evidentiary hearing, Applicant questioned trial counsel about why he did not
object to various statements in the trial transcript. Specifically, Applicant pointed to the following
statement made by the Court prior to trial: “This is a real trial which is a fundamental part of our
democracy and it’s a search for the truth in an effort to make sure that justice is done. Searching
for the truth and insuring that justice is done is often deliberate, repetitive, and slow.” (Tr. 79).
Trial counsel acknowledged the Supreme Court had admonished similar language in Beaty but
explained that opinion was not published until after Applicant’s 2013 trial.

This Court finds Applicant has not shown counsel was ineffective for not objecting to the
trial court’s opening statements. Initially, this Court acknowledges our Supreme Court recently
instructed trial courts to avoid instructing the jury that its job is to search for the truth. State v.
Beatty, 423 S.C. 26, 34, 813 S.E.2d 502, 506 (2018). Notably, however, Beatty was not heard

until June 15, 2017—more than four years affer Applicant’s trial. At the time of Applicant’s trial,

Page 13 of 22

773



774

State v. Aleksey, 343 S.C. 20, 538 S.E.2d 248 (2000), was controlling. In Aleskey, our Supreme
Court found “no reversible error because the ‘seck the truth’ language was charged in conjunction
with the credibility of the witnesses charge, and not with either the reasonable doubt or
circumstantial evidence charges.” Beatty, 423 S.C. at 33, 813 S.E.2d at 506 (citing Aleskey).
Here, this comment was made at the beginning of trial and not as part of the reasonable doubt or
circumstantial evidehce charges. Thus, at the time of Applicant’s trial, the court’s comments to
the jury did not constitute reversible error. Trial counsel is not charged with foreseeing the later
change in the law and thus was not deficient for not objecting. See¢ Harden v. State, 360 S.C. 405,
408, 602 S.E.2d 48, 49 (2004) (“An attorney is not required to anticipate potential changes in the
law which are not in existence at the time of the conviction.”). Likewise, because this statement
did not constitute reversible error, Applicant cannot show prejudice.
Next, Applicant pointed to the following direct testimony of Smith:

Q: So you see [Applicant] then tells us what happens at that point.[®]

A: He came out across the road toward [Victim, Victim] was

already stopped. Victim—I saw him gesture put his hands up as I

guess he might of let him know I didn’t have a gun or whatever.

[Applicant] had the gun pointing out at the time. [Applicant] shot

him and he stood there. [Victim] he still standing there then he shot

him again. He was still there and then he fell [Applicant] turned

went go back across the road here this way and came back shot him

again and went off the road.
(App. 115). After reviewing this testimony, trial counsel averred Smith was testifying to his own
impression about what he saw, which was not hearsay. This Court agrees and finds that based
upon a reading of the transcript, Smith was testifying to what he himself witnessed. This testimony

is not hearsay, Applicant has not shown a valid basis to object, and Applicant has thus failed to

8 This Court finds the “s” on “tells” is most likely a scrivener’s error. Based on context, the
solicitor was most likely asking, “So you see [Applicant], then tell us what happens at that point.”
Page 14 of 22




775

prove deficiency or resulting prejudice from counsel’s failure to object to this testimony.
Finally, Applicant pointed to the following direct testimony of Detrel Matthews:

Q: While you had the conversation with [Investigator] McFadden
in the Sheriff’s office. Did you tell him in fact that what fell from
the defendant’s waist was a .45 caliber pistol?
A: Inever told him exactly what caliber pistol it was because I really
didn’t know, but I just told him I thought it was a pistol that fell out
of his waist.

Q: Did you tell him at any point in time that you picked up a .45
caliber pistol?

A: Noma’am.

Q: Did you ever at any point in time tell him that [Applicant] asked
for the pistol back?

A: Noma’am.
Q: Did you ever at any point and time tell him that you would not
give the pistol back to [Applicant] because he threatened to shoot
Mr. McBride?

A: No ma’am.

Q: Did you ever at any point and time tell him that you kept the
pistol for a couple of days?

A: No ma’am.

Q: Did you ever at any point and time tell Mr. McFadden that the
defendant called you repeatedly to get the gun back?

A: Noma’am.

Q: Did you ever at any point and time tell Mr. McFadden that you
gave the pistol back to the defendant within three to four days after
the incident with Mr. McBride? -

A: No ma’am.

Q: Now in terms of your record. You’ve been candid about that
and I appreciate that. Would it have been a violation of your parole
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[had] you in fact picked up that weapon and kept it for a couple of
days?

A: Yes ma’am.
(Tr. 216-17). Trial counsel agreed the foregoing could set the State up to introduce a prior
inconsistent statement.® Trial counsel further explained he does not raise every technical objection
if the testimony being elicited is not material or damaging because doing so can aggravate the jury.

This Court finds (1) the foregoing testimony was non-material because Matthews denied

‘almost every question asked by the solicitor and (2) counsel articulated a valid strategy in not

objecting to non-material testimony because doing so could annoy the jury. This Court further
finds Applicant failed to articulate a valid objection to this testimony and thus failed to prove
counsel was deficient for not objecting. Finally, this Court finds Matthews’ denial of almost every
question asked by the solicitor made it not reasonably likely this testimony materially impacted
the jury and affected the outcome of this trial. Thus, Applicant has not established deficiency or
prejudice, and this claim is denied.
Failed to object to the solicitor's improper arguments’
At the evidentiary hearing, Petitioner questioned trial counsel about several portions of the

State’s closing argument. Specifically, he asked counsel about the following:

I prosecuted Maurice Smith. Maurice Smith came in this court room

he pled guilty and I was standing basically in the same position I’'m

standing right now and as I recollect his testimony when Mr. Ballinger

asked him what were you convicted of he said distribution and

trafficking

(Tr. 488).19 Petitioner asked counsel whether the following constituted a personal attack:

% The State, however, did not move to introduce any prior inconsistent statement from Matthews.
1° In his application, Petitioner averred Smith’s sentencing sheet indicated assistant solicitor
Christopher Durant was the prosecuting attorney—not Barr, and counsel was ineffective for not
objecting when the solicitor presented this “false evidence” to the jury. (Pet. 58-59).
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And folks when I talked about the defendant cutting his hair, I
wasn’t talking about it because I thought he was trying to conceal
evidence on his hair. I was talking about it because he is trying to
present an image to you of a person he is not. You know he comes
into this courtroom he wants to portray himself as conscientious,
studies, and you know he hits all the high marks. Young man not
married check, no children check, college student check, clean cut
check, nice suit check, nice tie check, shiny shoes check. He wants
to create the best possible impression on this jury but it’s a lie. The
image that you saw in this courtroom this week folks that’s a lie and
just like he told me when I’m asking him questions, don’t get it
twisted. Ladies and gentlemen you all cannot get it twisted because
this is not the person that you see in the courtroom is not the same

* individual who in his private life back on October 27, 2010 took a
.45 caliber pistol and loaded to bullets into the victim’s body.

(Tr. 478-79). Petitioner asked counsel whether the following constituted improper bolstering:

So [the investigator] then goes to [Matthews’] parole officer and
says listen ma’am I got a murder down here Williamsburg County.

I got somebody that puts the murder weapon in the defendant’s hand
can you please just not violate this guy if he comes forward and he
tell me the truth. Parole office saysno ... ..

(Tr. 484).

I would submit to you that there is something incredibly liberating
about prison and I know that sounds ironic and it doesn’t make—
but when you go to prison and you’re doing your time. I would
submit to you that it kind of allows you to get it off your chest,
because [Smith] knows what happened that night and he told you
it’s not just like I'm remembering today that [Applicant] killed
[Victim]. I knew back then that [Applicant] killed [Victim] did I
come forward and say yea Mr. Policeman I saw it I’m an eye witness
it was [Applicant] no I didn’t do that but it’s[—]Jand please be clear
it wasn’t that [Smith] was uncertain back then he knew back then as
he testified to you during this trial. Here is where I think it’s so
important and why I would submit to you that he is believable.

(Tr. 489-90). Finally, Petitioner asked counsel whether the following constituted pitting:

Now as it relates to this issue about whether or not the shooter had
the mask. Here’s what I would tell you about that, to this day, TT,
Mr. Sabb, is traumatized by that he couldn’t bring himself to sce the
picture of [Victim] there. When he gave his statement to the police
he says he sees the person come towards [Victim]. [Victim] walks
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up to the person, he says he hears a shot and takes off running. Now
in terms of this issue about the white mask. What I would suggest
to you is that when somebody points a gun at an individual and what
we know is that, when [Victim] was stuck in the stomach he and the
shooter were face to face. So the gun is likely held by [Applicant]
like this against [Victim] and so when he fires the pistol here’s a
flash or light that comes from the muzzle of the gun . ... Now
[Applicant] was wearing glasses at the time. What I would suggest
to.you was that perhaps with the flash of the muzzle that that created
a light that created a reflection on his glasses and I would submit to
you that TT probably thought the person had a white mask on, but
TT was clearly at least[,] according to his testimonyf[,] at least 15
yards away from where this happened and he didn’t see or hear
anything else as he can recall after that point. So I would just tell
you that because quite frankly I don’t think the defendant would’ve
worn a mask because he wanted people to know that it was him.

(App. 492-93). When questioned about the preceding, counsel noted he and Petitioner
“disagree[d] on what’s objectionable” and testified he did not see any basis to object. He testified
it was the solicitor’s summation of evidence and was not out of line.

This Court finds Applicant has failed to show counsel was ineffective for not objecting to
the foregoing portions of the State’s closing argument. Counsel testified he believed the foregoing
was the State’s summation of the evidence and he saw no basis to object. Based on its review of
the transcript, this Court agrees the foregoing was a reasonable summation based on the evidence

presented, and counsel had no basis to object. See State v. Harris, 382 S.C. 107, 120, 674 S.E.2d

532, 539 (Ct. App. 2009) (providing statements made during a closing argument must be viewed
“in the context of the entire record”). This Court thus finds counsel was not deficient in this regard.

Likewise, this Court finds Applicant has failed to show how any objection would have
changed the outcome of trial and thus has not shown prejudice. Overall these arguments did not
“so infect[] the trial with unfairness as to make the resulting conviction a denial of due process.”
See id. (“The relevant question is whether the State's comments so infected the trial with

unfairness as to make the resulting conviction a denial of due process.”); id. (“Improper comments
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during closing arguments do not require 'reversal if the appellant fails to prove he or she did not
receive a fair trial because of the alleged improper argument.”). This Court further finds it is not
reasonably likely a motion for a mistrial would have been granted based on the foregoing
arguments. Thus, Applicant has not proven deficiency or prejudice, and this claim is denied.
Golden Rule Argument
At the evidentiary hearing, Petitioner asked counsel if the following was an improper
golden rule argument:

He committed a cold blooded, ruthless murder and at some point if
we’re going to just lie down and surrender our community to this
type of street justice then it’s time for all of us to hand our hats up.
We might as well go home. Judge Young might as well retire his
robe. I might as well quit this job and just do only private practice
and we might as well quit blowing our money away destroy that
courthouse across the street because we don’t need it. If the
defendant can come in here and kill somebody in cold blood and
walk away with because [sic] he had the presence of mind to throw
away the evidence. Then we might as well and we all say that we’re
done. Iemploy you all not to do that and I employ you all to return
a guilty verdict.

(495). Counsel agreed it “could be viewed in that fashion.”
This Court, however, disagrees and finds the foregoing did not amount to a Golden Rule
argument. “The Golden Rule Argument is one that suggests to the jurors they put themselves in

the shoes of one of the parties.” State v. Rice, 375 S.C. 302, 334, 652 S.E.2d 409, 425

(Ct.App.2007). “In the criminal arena, such an argument is generally improper because it asks the
jurors to place themselves in the victim's place.” Id. “Such an argument tends to destroy all sense
of impartiality of the jurors, and its effect is to arouse passion and prejudice, thereby encouraging
the jurors to depart from neutrality and to decide the case on the basis of personal interest and bias
rather than on the evidence.” Id. The argument here did not ask the juror to put themselves in the

place of the victims and thus did not amount to a Golden Rule Argument. See Harris, 382 S.C. at
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122, 674 S.é.Zd at 540 (“In the present case, reviewing the closing argument in the context of the
entire record, the State did not make a Golden Rule Argument. Simply put, the State did not ask
or suggest to the jury that they place themselves in the shoes of the victims.”). Applicant has not
set forth any other reason or basis that he believes trial counsel should have objected to this portion
of the argument and thus has failed to prove counsel was deficient. Likewise, this Court finds that
even if the foregoing argument was objectionable, this comment did not “infect the trial with
unfairness as to make the resulting conviction a denial of due process,” and it is not reasonably
likely any objection would have changed the outcome. See id. (“The relevant question is whether
the State's comments so infected the trial with unfairness as to make the resulting conviction a
denial of due process.”); id. (“Improper comments during closing arguments do not require
reversal if the appellant fails to prove he or she did not receive a fair trial because of the alleged
improper argument.”). Applicant has thus failed to prove any resulting prejudice from counsel’s
failure to object to this portion of the argument, and this claim is denied.
Failed to place all sidebar discussion on the record

At the evidentiary hearing, Petitioner questioned counsel about a sidebar in the transcript;
counsel recalled his objection was overruled at the sidebar, but he could not specifically recall
what the sidebar was about.!! This Court finds Applicant has not shown trial counsel was
ineffective for not placing this sidebar on the record. Initially, Applicant has not shown what the
sidebar was about, other than the objection that was in the transcript and thus preserved for appeal.
Thus, any finding of deficiency or prejudice is speculative. This Court finds Applicant has not

proved this claim and this claim is denied.

1! prior to the sidebar, counsel objected to testimony based on hearsay, and the solicitor responded,
“Judge, this is impeachment testimony.” (App. 310-11).
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Made harmful arguments against his and Brittany Croskey’s testimony

In his application, Petitioner asserted counsel was ineffective for questioning him about
whether anyone other than Croskey and “Big Moe” identified him as the shooter. (Pet. 72).
Specifically, he averred Croskey did not identify him as the shooter. He likewise contended
counsel was ineffective for “misrepresent[ing] the petitioner by inferring that the defendant’s car
was the car on the gravel road, inferring the petitioner, his client, is guilty.” (Pet. 73). At the
evidentiary hearing, however, Petitioner did not offer any testimony as to how he believed this
questioning and argument by trial counsel harmed his case. He likewise did not question trial
counsel about this issue at all.

This Court finds Applicant has failed to méet his burden of proof on this issue. Further,
this Court has reviewed the transcript and finds counsel was not deficient for asking Petitioner this
question or making this argument.!? This Court likewise finds Applicant has not shown he was
prejudiced by this question and argument by trial counsel. Thus, this claim is denied.

Conclusion

Based on the foregoipg, this Court ﬁndé and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant relief. Thus, this
application is denied and dismissed with prejudice. \

Should Applicant wish to secure appellate review, he must file and serve a notice of appeal
within thirty days of receipt by counsel of written notice of entry of judgment. See Rule 203,

SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), an applicant has the

right to an appellate counsel’s assistance in seeking review of the denial of PCR. Pursuant to Rule

12 Croskey did identify Applicant as the shooter at trial. (Tr. 192). Further, a review of the portion
of trial counse!’s closing argument cited by Applicant shows trial counsel was noting discrepancies
in testimony to cast reasonable doubt on the State’s theory of the case. (Tr. 468).
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71.1(g), SCRCP, if an applicant wishes to seek appellate review, PCR counsel must serve and file
anotice of appeal on applicant’s behalf. Attention is directed to Rule 243, SCACR, for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. This application for PCR is denied and dismissed with prejudice; and

2. Applicant must be remanded to and remain in the custody of the State.

APRXZ
AND IT IS SO ORDERED THIS _3_ day of . 20227

r

/z ;_-61/ QZZ /_‘é L
EDWARD D. MILLER

Presiding Judge
Third Judicial Circuit

[}
N,/ . south Carolina
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