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kind of doubt that would cause a reasonable person to 

hesitate to act. The State has the burden of proving the 

defendant guilty beyond a reasonable doubt. Some of you may 

have served as jurors in civil cases, where you were told 

that it is only necessary to prove that a fact is more 

likely true that not rue, such as by the greater weight or 

preponderance of the evidence. In criminal cases however, 

the State's proof must be more powerful that that. It must 

be beyond a reasonable doubt. Proof beyond a reasonable 

doubt is proof that leaves you firmly convinced of the 

defendant's guilt. There are very few things in this world 

that we know with absolute certainty, and in criminal cases 

the law does not require proof that overcomes every possible 

doubt. If, based on your consideration of the evidence, you 

are firmly convinced that the defendant is guilty of the 

crime charged, you must find the defendant guilty. If on the 

other hand, you think there is a real possibility that the 

defendant is not guilty, then you must give the defendant 

the benefit of the doubt and find him not guilty. Ladies and 

gentlemen an issue in this case is the identification of the 

defendant as the person who committed the crime charged. The 

State has the burden of proving identity beyond a reasonable 

doubt. You must be satisfied beyond a reasonable doubt of 

the accuracy of the identification of the defendant before 

you may convict the defendant. Identification testimony is 

501



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MARC PALMER VS. STATE OF SOUTH CAROLINA 502 

an expression of belief or impression by a witness. You must 

determine the accuracy of the identification of the 

defendant. You must consider the believability of each 

identification witness in the same way as any other witness. 

You may consider whether the witness had an adequate 

opportunity to observe the offender at the time of the 

offense. This will be affected by things like how long or 

short a time was available, how far or close the witness 

was, the lighting conditions, and whether the witness had 

the chance to see or know the person in the past. Once 

again, I instruct you that the burden of proof on the State 

extends to every element of the crime charged, and this 

specifically includes the burden of proving beyond a 

reasonable doubt the identity of the defendant as the person 

who committed the crime. If, afer examining the testimony, 

you have a reasonable doubt as to the accuracy of the 

identification, you must find the defendant not guilty. 

Ladies and gentlemen the defendant is charged with murder. 

The State must prove beyond a reasonable doubt that the 

defendant killed another person with malice aforethought. 

Malice is hatred, ill-will, or hostility towards another 

person. It is the intentional doing of a wrongful act 

without just cause or excuse and with an intent to inflict 

an injury or under circumstances that the law will infer an 

evil intent. Malice aforethought does not require that 
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malice exists for any particular time before that act is 

committed, but malice must exist in the mind of the 

defendant just before and at the time of the act is 

committed. Therefore, there must be a combination of the 

previous evil intent and the act. Malice aforethought may 

be express or inferred. These terms, "express" and 

"inferred" do not mean different kinds of malice but merely 

the manner in which malice may be shown to exist. That is 

either by direct evidence or by inference from the facts and 

the circumstances which are proved. Express malice is shown 

when a person speaks words which express hatred or ill will 

for another or when the person prepared beforehand to do the 

act which was later accomplished; for example, lying in wait 

for a person or any other acts or preparation going to show 

that the deed was within the defendant's mind would be 

express malice. Malice may be inferred from conduct showing 

a total disregard for human life. Inferred malice may be 

shown to arise when the deed is done with a deadly weapon. 

A deadly weapon is any article, instrument, or substance 

which is likely to cause death or great bodily harm. Whether 

an instrument has been used as a deadly weapon depends upon 

the facts and circumstances of each case. A pistol or a 

revolver are examples of instruments which may be deadly 

weapons. A gun may be a deadly weapon even if it is not 

operating. Ladies and gentlemen the defendant is also 
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charged with possession of a weapon during the commission 

of a violent crime. The state must prove beyond a reasonable 

doubt that the defendant was in possession of a firearm or 

visibly displayed what appeared to be a firearm during the 

commission of a violent crime. A firearm means any weapon 

which will, is designed to, or may be readily converted to 

expel a projectile. This would include a pistol or revolver. 

In order to find the defendant guilty of possession a weapon 

during the commission of a violent crime, you must first 

find the defendant guilty of either committing a violent 

crime or at·;::empting to comnit a violent crime. Murder is a 

violent crime. Ladies and gentlemen there are two possible 

verdicts which you may find in this case on the charge of 

indictment No. 2011-GS-45-095 count one: Murder. Not guilty 

or guilty and likewise, there are two possible verdicts 

which you may find in this case on the charge of indictment 

count 2: Possession of a firearm during commission of a 

violent crime. Not guilty or guilty. Ladies and gentlemen 

there is no significance whatsoever in the order in which 

I state these possible verdicts; it is simply that one must 

be state first. Ladies and gentlemen, your verdict must be 

a unanimous. All twelve of you must agree on the verdict. 

Your decision must not be based on sympathy, passion, 

prejudice, emotion or any other consideration not in 

evidence in this case. Madam forelady, when the jury agrees 
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on the verdict, you will write your verdict on this verdict 

form as I stated what the verdicts are. You will sign your 

name and date it and then you will knock on the jury room 

door to inform the bailiff that you have reached a verdict. 

At that time, you will be received back her in the 

courtroom for publication of your verdict. I ask that you 

in just a moment return to your jury room but please do not 

begin deliberations until you are told to do so by the clerk 

or the bailiff to do so. There's some matter that we still 

need to take here in court. Now ladies and gentlemen I hope 

you don't mind but I have taken the liberty due to the time 

of ordering you lunch. Ladies and gentlemen thank you very 

much and we will instruct you as to when you begin you 

deliberations. 

(Jury excused for deliberation) 

The Court: Are there any objections from the State or 

the defendant concerning the charge given. 

Ms. Barr: Not from the State. 

Mr. Ballinger: No sir Your Honor. 

The Court: Thank you, you all would gather the evidence 

and I am going to send a copy of the charge that I just read 

to them, along with the verdict form. Court will be at ease 

pending the call of the court. 

(Jury in) 

The Court: Alright madam forelady I understand the 
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jury has reached a verdict. 

Forelady: Yes we have. 

The Court: Is it unanimous? 

Forelady: Yes it is. 

506 

The Court: Please pass it to Mr. Frasier. Madam clerk 

please publish the verdict. The defendant will please stand. 

Clerk: As to indictment No. 2011-GS-45-095 the State 

of South Carolina vs Marc Anthony Palmer, as to the charge 

of murder we the jury unanimously find the defendant guilty. 

As to the charge of possession of a weapon during the 

commission of a violent crime we the jury unanimously find 

the defendant guilty. Dated this 14 th day of March 2013 by 

foreperson Mrs. Phoebe Hilton. Ladies and gentlemen of the 

jury is this your verdict? 

Jury: Yes. 

The Court: Please raise your right hand if it's your 

verdict. Thank you. Is the defense request polling of the 

jury? 

Mr. Ballinger: Yes sir. 

The Court: Please poll the jury. 

Clerk: Juror number 173, Charles A. Taylor. Is this 

your verdict? 

Taylor: Yes ma'am. 

The Court: Is it still your verdict? 

Taylor: Yes. 
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Clerk: Juror number 192, Abraham Williams. Is this your 

verdict? 

Williams: Yes it is. 

Clerk: Is this still your verdict? 

Williams: Yes. 

Clerk: Juror number 179, Davenick Tisdale. Is this your 

verdict? 

Tisdale: Yeah. 

Clerk: Is this still your verdict? 

Tisdale: Yes. 

Clerk: Juror number 87, Christie Hughes. Is this your 

verdict? 

Hughes: Yes ma'am. 

Clerk: Is this still your verdict? 

Hughes: Yes ma'am. 

Clerk: Juror number 112, Rachel McFadden. Is this your 

verdict ma'am? 

McFadden: Yes ma'am. 

Clerk: Is this still your verdict? 

McFadden: Yes ma'am. 

Clerk: Juror number 39, Mrs. Ever Cooper. Is this your 

verdict? 

Cooper: Yes ma'am. 

Clerk: Is this still your verdict? 

Cooper: Yes ma'am. 
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Clerk: Juror number 6, Rodney Baxley. Is this your 

verdict sir? 

Baxley: Yes. 

Clerk: Is this still your verdict? 

Baxley: Yes. 

Clerk: Juror number 94, Shemeka Kennedy. Is this your 

verdict? 

Kennedy: Yes ma'am. 

Clerk: Is this still your verdict? 

Kennedy: Yes ma'am. 

Clerk: Juror number 82, Mrs. Phoebe Hilton. Is this 

your verdict? 

Hilton: Yes. 

Clerk: Is this still your verdict? 

Hilton: Yes. 

Clerk: Juror number 160, Lincoln Singletary. Is this 

your verdict? 

Singletary: Yes. 

Clerk: Is this still your verdict? 

Singletary: Yes. 

Clerk: Juror number 65, Louis Gamble. Is this your 

verdict? 

Gamble: Yes. 

Clerk: Is this still your verdict? 

Gamble: Yes ma'am. 
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Clerk: Juror number 84, Anthony Hucks. Is this your 

verdict sir? 

Hucks: Yes ma'am. 

Clerk: Is this still your verdict? 

Hucks: Yes ma'am. 

The Court: Alright the jury has been polled, the 

verdict stands. Ladies and gentlemen of the jury let me take 

this opportunity to thank you for your work this week. I do 

understand it's taking time out of your day and it's an 

inconvenience for you. There's a lot of important things 

going in Williamsburg county, but I can assure you this, 

there was nothing more important going on in this county 

than what you were doing in here. In making sure that fellow 

citizens got a fair trial and that the victims of this town 

are protected as well. Ladies and gentlemen as I told you, 

you were not to speak to anyone about the case. That's now 

over with, you can speak to anyone you want to for as long 

as you want to or as little as you want to. So ladies and 

gentlemen if somebody persist in talking to you about the 

case and you don't want to talk to them just let one of the 

bailiffs know and they'll let me know and I'll make sure 

that stops. Ladies and gentlemen let me remind you this 

counts as your trial so you don't have to serve as a juror 

for the next three years and if you can't serve for the next 

year. Ladies and gentlemen what you had to do is never easy 
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it really isn't. You had to hold and judge a fellow citizen 

and it's not easy but you had the courage to do it. You know 

a lot of people try to get out of jury duty, but it is as 

I said a civic and a patriotic obligation to which 

Williamsburg County and the State of South Carolina owes a 

lot to you. You know in this country we're always trying to 

figure out what makes America great and people have 

different ideas. In my opinion it's people like you all who 

left their homes, left their jobs and whatever they were 

doing and came in here and resolved this situation. I just 

want to thank you very much now I'm going to give the 

defense attorney an opportunity to talk to his client some 

and then I'm going to sentence at 3 o'clock. I'll be 

sentencing at that point and time. You've been here all the 

way if you'd like to after I release you come back and sit 

in the audience and see the sentencing you may do so you're 

welcome to do that. 

(Jury excused for the week) 

Mr. Ballinger: Judge we move for a new trial for the 

reasons set forth at the directed verdict stage. Judge there 

was a motion for mistrial based on the polygraph reference. 

Judge our position would be the jury could infer that if 

that particular witness took a polygraph passed it and was 

no longer a suspect. That Mr. Palmer did not take the 

polygraph because he could not pass one and we would proffer 
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that that's improper burden shifting Your Honor. Judge we 

would renew the motions that were also made in limine. As 

to the dismissal of the case on the speedy trial motion and 

renew the motion made in limine to suppress Mr. Palmer's 

statement. The only other issue before the court at that 

time was a redaction which the court granted so that's not 

an issue, but in essences I would move for a new trial for 

the reasons all ready on the record and the additional 

reason for the polygraph. 

The Court: Thank you, Ms. Barr. 

Ms. Barr: Judge we of course just reiterate the 

previous arguments made to the court obviously this case 

boiled down to issue of credibility. The witnesses were 

thoroughly cross examined by the defense regarding what they 

saw, what there memory, and any prior statements that were 

made in connection with the case and it was up to the jury 

who they believed and how much of what was testified to was 

believable. Again we believe that there was substantial 

evidence in record for which this jury could conclude that 

the defendant was guilty on both counts. The reference made 

to a polygraph was not in reference to anything with the 

defendant. It was in reference to a witness. 

The Court: Actually of that had be redacted out 

earlier. 

Ms. Barr: That's absolutely correct Your Honor and we 
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would just simply renew the previous arguments that we made 

and ask that the post trial motions be denied. 

The Court: I find that it certainly appeared that he 

received a fair trial. I am going to deny your motion for 

a new trial and I don't believe that, by the witness 

concerning the polygraph and quite frankly I think that was 

one of your weaknesses that was called at that time. I am 

going to deny I will sentence the defendant you all can take 

him back. Have him properly ready I will sentence at 3 

o'clock. 

The Court: Alright Ms. Barr. 

Ms. Barr: Thank you Judge I please the court. Your 

Honor I wanted to thank the court, thank the members of the 

jury for their service. Judge this is as you've heard it's 

been a difficult case. We are glad that we were able to 

bring this matter to a conclusion the right way, the legal 

way, the peaceful way. I'm hoping that this will bring some 

peace and some rest to Therris's mother Evelyn Keels. She 

is standing next to me on my left. Judge she has a plaque 

of a picture of her son and she would like to address the 

court prior to sentencing. 

The Court: Yes ma'am. 

Mrs. Keels: To the Judge, all of the officer, to Ms. 

Kimberly Barr which done a wonderful job. Mrs. Linda Woods 

you done a wonderful job. All of the SLED Officers, 
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everyone, this is my son Therris Keels. Who is really -

Judge when Therris got killed a part of me went with him, 

a part of me went with him. It just I've never been the same 

person since he was killed. I'm going back and forth to a 

doctor constantly and I hope everyone in this building will 

keep me in their prayer. Like I said I want to thank each 

and everyone for everything that you all have done for me 

on this case. Without this it wouldn't have been what it is. 

Thank you Ms. Kimberly Barr for a wonderful, thank you Mrs. 

Linda Woods for a wonderful job. Thank you my family for 

sticking by me through all of this and to Mrs. Mackavine and 

all of the police officers and to the jury thank you all for 

being justice because I needed justice with all of this that 

I'm going through thank you all. 

Ms. Barr: Judge if I may also echo the sentiments of 

Mrs. Keels as it relates to the Williamsburg County 

Sheriff's Office. This was a case where the facts mandated 

just good ol'fashion police work. How they were trained in 

the academy and I was very impressed in terms of the follow 

up and all of the work that they did, and I also want to 

extend much gratitude to the Sheriff's Department for their 

hard work. I believe there may have been one other member 

of the family who wished to address the court. 

The Court: Come forward please. 

Ms. Barr: State your full name and spell your first 
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name. 

Ms. Sheka: S-H-E-K-A 

The Court: Yes ma'am. 

Ms. Sheka: Thank you so much for today, for just being 

served. My little brother died at a young age, his life was 

taken away from him at a young age and I just need justice 

to be, I'm glad it was served today. I appreciate all your 

hard work, everything everybody has done I appreciate it, 

thank you. 

Ms. Barr: Judge that's all we offer. 

The Court: Mr. Ballinger I'm sure your client would 

like to come forward. 

Mr. Ballinger: Thank you Your Honor. Judge obviously 

this is a little different because you've heard a lot about 

Mr. Palmer throughout the trial Your Honor. He was born in 

New York City, came to Lane in South Carolina in 2002. Judge 

as he stands before you today he's 29 years old. Your Honor 

is probably aware from the testimony that he has the benefit 

of some college education he was going to Williamsburg Tech 

when this occurred and studying to be a mechanic Your Honor. 

His family has been with him throughout the entire trial 

supporting him. Your Honor I think the most important thing 

that I can bring to the Court's attention is his lack of 

record. He's got one prior conviction for a drug conviction 

Judge. He's not shown a violent history. He's not shown a 
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violent propensities you know until this incident Your 

Honor. Based upon that I would submit that hopefully Judge 

he could be rehabilitated in the Department of Corrections. 

He obviously has to do 35 years, it's 30 to life as he is 

aware an additional five for the possession of a weapon. As 

Your Honor knows a 35 sentence or anything short of life 

would be day for day. It's not a 85 type sentence certainly 

not a 65% type thing anytime that the court gives him short 

of life is going to be absolutely day for day and Judge 

based on the lack of record and that any sentence will be 

day for day we just ask the court to show whatever the mercy 

the court can in hopes of rehabilitating. 

The Court: Would your client like to say anything or 

anybody in his family would like to say anything to the 

Court. Come forward sir please. State your name please sir. 

Mr. James Palmer: My name is James Palmer. I would like 

to say I'm hurt because my feelings my son is innocent but 

the jury came to a decision but in God's eye he's innocent 

and only he knows and my son know, I know it and my wife 

know it. We didn't raise a child like that but you all had 

to do a job. And I say to the mother of the victim I'm sorry 

what happened but my son did not kill your son but justice 

will prevail, but I'm afraid the killer's still out there. 

So I say to Mr. Ballinger you did a beautiful job and God 

bless for that. 
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The Court: Yes ma'am. Please come forward. Yes ma'am 

please state your name for the record. 

Mr. Palmer: Your Honor my name is Mary Ann Palmer I am 

the mother of Marc Anthony Palmer. Marc is my son, at ten 

years old Marc was a newspaper carrier and from then he went 

he was going to school and during his school he got a job 

with Goodwill. Marc is a lifetime membership with Goodwill 

and from then on he was in the boy scouts. Marc has not is 

not a violent person and Marc is a Christian person and so 

because he was raised up in a Christian home. Marc know who 

Jesus is, he might of left Jesus for a while but Marc has 

found Jesus since he has been incarcerated and he know who 

God is and I'm saying I'm telling you and I'm telling Marc, 

God's will, will be done and Marc did not kill anyone. 

That's all I have to say. 

The Court: Thank you. 

Mr. Palmer: First off I'd like to say I'm sorry for 

your loss, I'm sorry for you all loss I really am. I didn't 

do this. I don't know what else to say I'm sorry for their 

loss you know but I really didn't have anything to do with 

this. 

The Court: Anything further from the defense. Just so 

I'm sure what his record is. He had just the conviction, 

marijuana convection Georgia was it. 

Mr. Ballinger: Nothing further Your Honor thank you. 
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(Sentencing by Judge Young) 

517 

The Court: The defendant and his attorney will stand. 

You know I listened to the testimony in this case, and it 

certainly appeared in my opinion based upon the evidence, 

the jury had a very strong bases for their determination. 

In every opportunity Mr. Palmer tried to cover his tracks. 

He tried to do everything, I think he's deceitful, he 

admitted on the stand the truth isn't in him. This was an 

extremely cold blooded murder. If it had just been a 

shooting on the street it would have been horrible, but he 

intended for him to die. What told me he intended upon him 

to die is when he went up and put the last bullet in his 

head. He wasn't going to take a chance that he, that Therris 

wasn't going to come out of this alive. He made that 

decision, again he's going to get the benefit that he didn't 

give Therris. He's going to the benefit of having a jury 

trial. Had twelve people from the community to listen to him 

and his, what were patent lies, I don't think that anybody 

in the room believes what he had to say. Mr. Ballinger I 

will say this, I think you did as much as you could possibly 

do as a defense attorney in representing him. I really do 

I think you did all that you could, but he I could see he 

was trying to control this thing. Every time something, he 

told us that he had obsessed about this and he was trying 

to do everything that he could to cover it up, to get away 
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with it and again he admitted on the stand. I'm sure that 

.45 caliber pistol that was in his hand before probably in 

the Black River Swamp some place, it ain't no question in 

my mind that he disposed of it. Again I do think he tried 

to out think everybody. He just out thought himself and you 

can't out think the truth, because the truth will always 

bring your evil deeds to life. This was a cold blooded 

murder. The sentencing range is from 30 to life. As cold 

blooded as this is I see no reason to give him anything.less 

than the maximum sentence allowable by me. On the charge of 

murder, under indictment 2011-GS-45-095 count one murder 

the sentence is, that Marc Anthony Palmer that you be 

incarcerated, be committed to the State Department of 

Corrections for the balance of your natural life. As to the 

possession of a weapon I find that you will be sentenced to 

five years, they are to run consecutive. I hope and I am an 

earthly Judge, our heavenly Judge will make a resolution of 

this for your return, but for your days on earth it is my 

sentence that you be committed to the State Department of 

Corrections, good luck. 

Mr. Ballinger: Your Honor one thing just for record 

keeping purposes. I'm going to review the statue but it's 

my understanding he gets life then additional five. 

The Court: I don't think it's going to make any 

difference. 
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Mr. Ballinger: Right I agree I just want it noted for 

the record I've objected. 

The Court: It's concurrent so the five will run 

concurrent with his life. 
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CERTIFICATE 

This is to certify that the transcript in the matter of 

Marc Palmer vs. State of South Carolina, consisting of Five Hundred 

Nineteen (519) pages ages is a true and correct transcript; said 

hearing was reported by the method of Stenomask with Backup. 

I further certify that I am not employed by any of the 

parties in this matter or their counsel; nor do I have any 

interest, financial or otherwise, in the outcome of same. 

~3rJ... IN WITNESS WHEREOF I have hereunto set my hand and seal 

this . .¢day of August, 2013. 

Melissa R. Singletary 
Certified Court Reporter 

Notary Public for South Carolina 
My Commission Expires: 3-5-2014 
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STATE OF SOUTH CAROLINA) 
. ) 

COUNTY OF WILLIAMSBURG) 

INDICTMENT FOR 
MURDER AND POSSESSION OF A WEAPON 

DURING. VIOLENT CRIME 

At a Court of General Sessions, convened on May 5, 2011 the Grand Jurors of 

WILLIAMSBURG County present upon their oath: 

COUNT ONE - MURDER 

That MARC ANTHONY PALMER did in Williamsburg County on or about October 27, 
2010, feloniously, wilfully and with malice aforethought, kill one Therris Keels by means of 
shooting the victim, and that the said Tberris Keels died as a proximate result thereof, in 
violation of Section 16-03-0010, South Carolina Code of Laws (1976), as amended. !. 

. . 
COUNT TWO - POSSESSION OF A WEAPON DURING VIOLENT CRIME 

That MARC ANTHONY PALMER did in Williamsburg County on or about October 
27, 2010, possess or visibly display a firearm during the commission or attempted commission of a 
violent crime, in violation of Section 16-23-490, Code of Laws of South Carolina (1976), as 
amended. 

Against the peace and dignity of the State, and contrary to the statute in such case made 

and provided. 

Solicitor 

J 
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Apr.8.2013 3:47PM 
ST~TE VI! "VUA.t'l'-'MU.IJJ.i'IA ) 

COUNTY OF 
STATE 

Williamsburg · ) 
------=---------) vs. ) 

"""""'""' ________ M_u_c_An_th_on ... Y_P_alm_er ______ ) 
AKA: ----------------) 
Race: 2 Sex: M Age: 27 - --~-) 
DOB: SS#: --.--------) 
Address: Seaboard Road ) 
City,StateJZip: J..ane. SC 29564 ) 
DL#: ... SID#: . ) 
•cDLYesO No□ CMVYes□ No□ HazmatYesO No□ . 
In disposition of the said indictment comes now the Defendant who was 
ro: ,Uwder 

~-THE COURT OF GENE~ lll~mNE· 2. 

INDierMENT/CASB#: 201 l--GS-45-0095 
A/W#: M68S318 
. ·oatc of Offense: 10/27/2010 __ ..,....a..;;;..;;.._ ______ _ 

·s.c. Code § : _1_6_·0_3·_0_01_0 ______ _ 

CDR Code#: 011.6 ---------------
SENTENCE SHEET 

~ CONVICTED OF or □PLEADS 

in violation of § I{, - 3 -ID __ of the s.c. Code oftttWSJ be~ring CDR. Code# · f) / '" 
□ NON-VIOLBNT O VIOLENT □SERIOUS ~MOSTSJ4((OUS □MandatoryGPS{CSC 0§17-25-45 

. · · w/minor 1st or Lewd Act) 
The charge is: Indh;tcd, □Lesser Included Offense, □Defendant Waiv~s Presentment to Grand Jury. __ __, (defcndanL's initials) 
The plea is: Without Negotiations 01· Recommendation, D Negoiiated Sentence, D Recommendation by the State. 
A .,,,,,,., .. ,. .... _ rJ. ~Ml> . , . 

iit, Oo · th SC Bar# Defendmt Attorney for Defendant SC Bar# 

WHBRRFOKB, the Defendant is commited to the ~~~.Depal'tm~ntor'Corrcctlons, O County Detention Center, 

for a detenninate term of /..,'f e- <lays1111ul:!tw,-eMS or 0- under the Youtbful Offender Act notto exceed years 
and/or to pay a fine of S ~ ; ptovided that upon the sor_vlcc ~f · _-:..-:..-==- days/months/years and/~nt 

of$_===~~-; plUB costs and assessments as applicable*; the balance is suspended with probation for ______ _ 

months/years and subj~ct to South Carolina Dopartmont of Probation, Paro lo af\d Pardon Services standard. conditions of 
probation, which are incorporat~ference. . . . ..-.- /) · ._J_ . 
0 CONCURRBNT . or )a. C~NSBCUTIV~ to sentence oli: · / o Co CA ~ .2..._ 
D Tho Dc,fendant is to be given credit for ~e served pursuant to S.C: Cod~ ·. ·. 6 24-I Ju40 to be calculated and applied 
by the State Department ofCorrectiOJ1$. : · · 
O The Defendant.is to be placed on th~ Central Registry of Child Ab\ise and.l~eglcct plll'Suant to S.C. Code § 17~25• l~S. 

Pursuant to 18 'tJ,S,C Section 922,lt Is unlawful tor a person c·ol).vlcted oi a violation of Section 16-25-20 or 16-25-65 (Crlminol 
Domestic Violence) to shlp,transport,possess,or receive a fireal'ni or am~unition. 

SPECIAL CONDITIONS: 
OREStITUTI0N: D Deferred O Dd. Waives Hcarlug D Ordered· P.l'UP 
Total: $ _____ plus 20% fee: ___ $ ____ · days/hours Public Service Emplo}'ment 

Payment Terms: -------------.....-. · .• •. Obtafn OED O ~ 
0 Set by SCDPPPS Attend Voe. Rehab. or Job Corp. 

Recipient: ----------------.­
•Fine: . 

§ 14-1-206 (Assessments 107.5.¾) 
§ 1~1-21 l(A)(l) (COJ\\', SUtcharge) 
§ 14-1 .. 211(A)(2) (DUI ~rchftrge) 
§ 56:.5-2995 (DUI .Ass:emncmt) 
§ S6-J-Z~6 (DUI Breath Test) 
Proviso 47.9 (PubJlc DcflProb) 
§ 14-1-212 (Law Enforce. Funding) 
§ 14-1-213 (Drug Court Sutcharge) 

§ 50-2 l-114(BUI Breath Test Fee) 
§ S6-S-2942(J) (V ehiolc Assessment) 
Proviso 90.5 (SCCJA Surcharge) 
3% to County (if paid in inslal ents) 
'l'OT.AL 

$100 
$100 
$12 
$2S 
ssoo 
$25 
$UO 
$~0 
$40/ea 
$S ~---~-

·. May serve.W/E begining 
SubsJance Abuse Counseling 0 
Random Druw Alcohol testing O . 
Fine may be pd. in equal, consecutive weeklyhnonthly . . pmts: of$ ____ beginning _ __.. ___ _ 

s . . paid th61ii~fil ~l:E CO!!'Y · ( ,. . . ' 
. Other. ~~oo.is(#~~.! 

SHARON W. 'S':Bf180ERS 
CLERK O'Jf COUBff 

WILIJ.AMSl3mt,G COUNTY 

D Appoint~d PD or appointed other counsel, 
§ 47.12 requires $500 be paid to Clerk 
during probation, · 

residing Judge 
/h~!..4~~~~~-f,4.~~tl.:...-- Judge Code: ..;..A...,/:.....;.$~ __ ,._L...L..-.,.-..,._«:!-■ ..:...,_~ 

Sentence Date; -~..:....---~.;....,._~ ____ -...::~~------..._-Court Reporter: 

SCCA/217 (03/2011) 
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COUNTY OF 
STATE 

) 

Williamsburg ) -----~--=--------) vs. . ) 
Marc Anthony Palmer • 

..,..,AKA~:----------=--------) 
----------~---------) 

Race: 2 Sex: _M ___ Age: __ 2_7 __ ') 
DOB: ·ss#:_9 _____ ) 
Address: Seaboard Road ) 
City,StatcwZip: Lane, SC 29564 ) 
DL#: SID#: ). 

JN'THE CO~T OF GENEitN O I 19 3 o:oN~ p. 3 

INDICTMBNT/CASB#: 2011-GS•4S-0095 
:AlW#: 1M685918 NO W4(ratl-l· l<.\b 
Dat~ of Offense~ _· 1 ..... 0__.../2 __ 7/=2..;;..0l;;..;O _______ _ 

s.c.·codo § :_1_6_-2_3-_04_9_0 ______ _ 

CDR Code #~ 0549 _ ____,,.---___ .,.._ ____ _ 
SENTENC:E SHEET 

11 CDL Yes□ No□ CMVYes□ No□ HamatYes□ No(]· 
In disposition, of tho said indlctmen)Jl,!1l,~:,'!w the Defendant wlio was · ·... . ~ CONVICTED OF or 
TO:~iQ?()f:4-,~n : ... 

□PLEADS 

in violation of § J.k_• ;ra-'j'fO ~£tho S.C. qode 9fLaws,_bearing CDR Code# ()6'f.41 
~ NON-VIOLENT O VIOLENT □SERIOUS pMOST SERIOUS □Mandatory GPS(CSC O §17-25-4S 

· whninor 1st or Lewd Act) • 
The chargo Is: As Indicted, QLesser Included Offense, ODefondan~ Waives Presentment to Grand Jury. . (defendant's initials) 
Tile pica is: ithout Ne otiations or Recommendation, D Negotiated Sentence, O Recommendation by the State. 

ATTB V, tJ1M, $'/J@ 
, ow. Kei · SC Bar# 'Defendant' Attorney for Defendant ·sc ·Bai# 

WHBRBFORB~ the Defendant is commite'1 to the~Stat~:])epartment ·or Correctiohs, O County Detention Center, . 

for a detenninate tenn of -5"° days/mon ears r· D under the Youthful orrender Act not to exceed - years 
and/or to pay a fine of$ · --- · provlde at upon the service of -- days/months/years and/~nt 
of$ ___.. ; plus costs and assessments as applicable*; t~e balanci> is suspended with probation for ---~----

months/rears and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
J which are meorporat~b eference. · · # .J_ 

NCURRENT or . CONSECUTIVEtosentencoon: COrA.{)£__ _ __,..., __ / _____ _ 
Dufendant is to be glv credit far time served pursuant to"S,C, Code § 24wl3-40 to be calculated ftlld applied 

by the State Depattmont of Corrections. 
0 The Defendant Js to be placed 011 the Central Registry of Child-Abus_~. ana Neglect p\lt'Suant to S .C. Code § l 7-2S-13S. 

Pursuant to 18 U.S,C Seotlon 921,lt is unlawful for a person convicted ol a-violation of Section 16-2!-l0 or 16-25-65 (Criminal 
Domestic Violence) to sbip,transport,possw,or recelv6 a firearm or afumu'1,itlon. 

SPECIAL CPNDITI9NS: 
0RESTlTUTlON: Q l>ererred O Der. ~Rives Hmlng D Ordered·· PTUP 
Total: S _____ plus 20% fee: · $ _____ days/hours P.ublic Ser\'ic~ Employment 
l>aymcnt Terms: · .ObJain GED D 
0 Set by SCDPPPS Attend Voe. Rehab. or Job Corp. 

May ~eJve W/E bogining 
Recipient: 
"'Fine: 

---------------- ·. • · ~ul,,scance Abuse Counseling D 

§ 14~1-206 (Assessments H>7.5 %) 
§ 14-.l~lll(A)(l) (Co~v. Surcharge) 
§ l~l--2ll(A)(2) (DUI Surcharge) 
§ .S6-S--299S (DUI Assessment) 
§ S6-H86 (PUI :Breath T~t) 
Proviso 47.9 (Publio Def/Prob) 
§ 14-1-212 (Law Enforce. Funding) 
§ l~l-213 (DrngCourtSurchargc) 
§ so-21 .. 1 i4(BUI Breath Test Fee) 
§ 56-S-2942(J) (Vehicle Assessment) 
Proviso 90.S (SCCJA surcharge)' 
3% to County (if paid in installments) 
TOTAL 

Court Reporter: 
SCCA/217 (03/201 I) 

$100 
$100 
$12 
$2S 

$ 

$ 

$SOO $ 
SlS -$.......------
$150 $ $50 _$ ____ _ 

$40/ea $ ss -$=-------

$ 

$ 

Random Drug/Alcohol tes.ting D 
Fine may be pd. in equal. consecutiv~ :weekly/monthly 
Rmfs. oU ____ beginning: __ · ___ ._.,..... 

· $ ____ paid to PubJjc Defender Pwtd 1 

either: A C.ERTn,i'lED T.EU:~=-'. Y62,: i?~ M,• < 

·CLERit OF 0OUJ:tC' 

. □ Appointed PD or apmn~JW~Jllttbi, couroi~· 
. · § 47.12 requires $500 be paid to Clerk 

during probation. 

. Presiding Judge 
Judge Code: 
Sentence Date: 
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FORM 5 . 
'lr \0 QC"i 29 ~\'\ \O: 40 
:.. - ' .. 

STATE OF SOUTH CAROLfNA 

cQUNTY oF ~,l ~lr tl..M.s \J415 
h ~ . 

Ull[c. ~f\..\1_01LyQtt..\\%tr 3SY.b3C{ 
\=-vu II name and prison number (i / any) of App lie.int. 

v. 

State of South Carol ina 

) 

. ) ' 
I f 

) 
) 
) 
) 
) 
) 
) 
) 

fN; THE COURT OF COMMON PLEAS 
.:., ., , 

APPLICATION FOR 

POST ·CONVICTION RELIEF 

rNSTRUCTtONS • READ CAREFULLX 

In order fo r rh is application to receive consideration by rhe Court, it shall be in writing (legibly 
h andwritte:, or typewrinen), signed by the applicanr and ..,e,i.tied (notarized), and it shall set fonh in 
concise form the IU'ISWers to each applicable question. If necessary, applicant may furnish his answer 10 a 
particular question on the revenc side of rhe pag= or on an additional page. Applicant shall ma.lte cleu 10 

w / h question any such continued answer re fen. 

Since every application must be swom under oath, any false statement of a material fact therein 
~ y serve u rhe basis of prosecution and conviction for perjury. ApplicantJ should, therefore, exercise, 
(Yare to wure thar all answers are rrue and cotTeet. 

,,,--
If the applicarion is taken in fonna gauoeris, it shall include an affidavit (attached at the back of 

the form) setting forth information which establishes that app licant will be unable to pay rhe fees and cost, 
uf the proceedings. When rhe applicarion is completed, rhe orjgjnal shall be mailed to the C lerk of Court 
for the County in which the applicanr wu convicted. 

I . 

J. 

Pf ace of detention Ltl~lf ~or,~tol\.J lftS~~ l-«--kMJ?,C:, LJ~lborl1.Ave.) Rfd¥v;Ue )st. ;Jl<l. 7_[) 
-:-Ia:n~ and lo<:'.ation of Court which imposed sentence ~J}tS~x.tf:, ~~ Co«.rtkDu5e ) l(r"-js-ha,1~ 

'.'Jame(!) of co•de fendant(s) (if any) Nol\.e, 
fhe indictment number or numbcn (if known) upon which and the offenses for which 

sentence w~ imposed: 

t J) :}Ol\- G,.S-l{S-ood}S 

I ~ ) 

:i. rhe dare u pon which c;enrence wa s imposed JJ1d rhe terms o r rhe S(!ntence: 

J) lliidl\. l'-l11-DL-:S1 s~~loceJ -l--o l{+e. w;+kt?l{f ra.re.l2 
h) 
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\ 
\ 

(c) 

6. Check whether a finding of guilty was made: 

(a) after a plea of guilty_ 

(b) after a plea of not guilty _i_ 
(c) after a plea of nolo contendere __ 

7. Did you appeal from the judgment of conviction or the imposition of sentence? 

~ 
8. If you answered "yes" to (7), list: 

(a) 

i. 

ii. 

iii. 

(b} 
I. 

ii. 

iii. 

{c) 

i. 

ii. 

iii. 

(d) 

i. 

JI. 

I IJ. 

rhe name of each Court to which you appealed: 

Sottl~Ltl,oUt\tt C.Ow-l- o~ Appub 

~h,p~sult in each such Court to which you appeale~: 
~ AffirMecl lv\ pai~Jllttl v~kJr~ pa.If-

the date of each such result 

Ft.~ fUAf'£ ~LlJ~olh 

if known, citations of any written opinion or orders entered pursuant to such 

result~: 

s~t\A,CAroli.".A. tourt oi A9p~b Op~V\.roV\. No~ 53 S1bl 

9. ff you answered "no" to (7), state your reasons for not so appeaJing: 

(J) 

I b) 

'..:) 

l 0. 'irate concisely rhe grounds on 'A<hich you base your aJleijat1on that you are bein~ held in 

.• usrody unJawfuJly: 
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; . 

\ 

(a) 

(b) 

(c) 

'S(!e. M--hu:ktJ u 
\l · }I 

\\ IJ 

1 I. State concisely and in the same order the facts which support each of the grounds set out 

in (10): 

(a) t, ~le !!k~J 11 

(b) 
\\ ,, 

\\. II 
(c) 

1 2. Prior to this application have you filed with respect to this conviction: 

(a) any petition in a State Court under South Carolina Law? ~llS 

(b) any petition in State or Federal Court.t for habeas corpus or post-convictions 

relief? No 
(c) any petition in rhe United Stares Supreme Court for certiorari other than petition.t, 

if any. already specified in (8)? __,MQ 
(d) any other petitions, motionJ or appHcation.s in this or any other Court? JJ/.Q. 

1 .:3. If you answered "yes" to any part of (12), list with respect to each petition, motion or 

application: 

(a) 

I. 

ii. 

iii. 

iv. 

(b) 

,. 
II. 

'ii. 

IV. 

I. 

11. 

:11. 

the specific nature thereof: 

~{ \iot\. for (A_ wr~l ck cec-l~o<ll-f~ 

the name and location of the Court in which each was tiled: 

i\\t s(lfff.U l:OGlr.\:- of ~atl\A._&fol~V\A. 

rhe disposition thereof: 

Q<l~ irov\ 1zll~eJ 
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iv. 

(d) the date of each such disposition: 

i. Oete~btr l--S)Jot1 
ll. 

iii. 

IV, 

(e) if known, citations of any written opinions or order3 entered pursuant to each such 

J, 

ii. 

iii. 

iv. 

disposition: 

l 4. Has any ground set forth in ( I 0) been previously presented to this or any other Court, 

State or Federal, in any petition, motion or application which you have filed? .·~. 

No 
IS. If you answered •'j'es" to (14) identify: 

(a) w~ich grounds have been presented: 

i. 

ii. 

iii. 

(b) the proceedings in which each ground was raised: 

i. 

ii. 

iii. 

16. rfmy ground set fonh in (10) has not previously been presented to any Court. Stare or 

FederaJ, set fonh the ground and state concisely the reason.! why such ground has nol 

previously been presented: 

(J) 'Sit£ ~ltttkeJV 

7. '.Vere you represenred by an anomey at any ttme durinq the course of: 

\ 

\ 
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·, ' 

.. 

\ 

(a) your arraignment and plea? ,N.e_ 
(b) your trial, if any?~ 

(c) your sentencing? ~~ S 

(d) yoW' appeal, if any, from the judgment of conviction or the imposition of 

sentence? 'l.e.s 
(e) preparation, presentation or consideration of any petitions, motions or applications 

with respect to this conviction, which you filed? -~tS 

18. rfyou an.swered •-yes" to one or more parts of ( 17), list: 

l 9. 

20. 

(a) the name and address of each attorney who represented you: 

I. 

ii. 

iii. 

(b) the proceedings at which each such attorney represeoted you: 

I, 

ii. 

iii. 

State clearJy the relief you seek in tiling this application: 1 _ _ 1 L 1, 11 ,. l.(" Ir ~ ~,i_.&_J., ~,l..-"'.<ll\.'f PA.lPl~ fllt.46·H·~-l- -"'e Col\iit.frol,\ A.t-! se,, .. 1-ac.e CA:tkU-4 ,.,_ 11,11 ~ 11.ff ,(!M,oJ\ t 

Are you now under .sentence from any other coun that you have noc challenged? 

~ 
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STATE OF SOUTH CAROLINA 

County of W il\ra.Pl':) ~tlf 1 

) 
) 
) 

VERlFICA TION 

l~c,~1:~ duly sworn upon my oath, depose and say that I have subscribed to the foregoing 
application; that I know the contents thereof; that it includes every ground known to me for · 
vacating, setting aside or correcting the conviction and sentence attacked in this application: and 
that the matters and allegations therein set forth are true. 

~L~ 
(\J 

SWORN to and subscribed before me this _2,_'::\ __ 
dayof Dtlobt.r . 2~. 

d~,a~D.JJ: (L.S.) 

My Commi.uion Expires: (l\&f 2~ ?J> 1.~ 

·, 

530



: Q' 

APPLICATION TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFJDA VlT 

IN SUPPORT THEREOF 

\.we ~tt.l l\\t~ 
I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or 
security therefor. In support of my application I declare under penalty of perjury that the 
following facts are true: 

(I) I am the applicant in this action and J believe I am entitled to redress. 

(2) Because of my poverty I am unable to pay the costs of said proceeding or give 
security thereof. 

Applfcanl 

SWOJrn or affi~d1to ilJld subscribed before me this 
2'-l" day of .J2C,"tl) be,l , 2bt6_. 

~a,y~~ 

My Commiuion Expires: ffla~ 2~1 2,Q'U) 

cf. 
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(1)(ol) 

W~J\Ji')~ 1Jb °1 ilA))\'Of rro, °"' io ~ ~'JOJ6 ~ Qt"o~rn~ '110') 
5'f"t~ f't!"O 1,t 1° t~6)J tv.wwr"'~l ~1~11tJ)')O:l spi)i,,~,~~~ 
~•!t l1)0J/\ JJ'flf noJd "b /\ !tSil&Gns h)q~ "1P1'WJ}1hi1 i WOJf fi~)j) b ~ 1) 

1J\IC,f ~Ad. va)-ytr~~1~111'1f~ 1)~l>)\o)\f0 fat'1!'t JQ 1A01SS~'41y--o 

~ 5'5i)JMns 01 ~"lW't 1oj 111!fi1W\I' ~ri 11~\lm~ (J) 

'/1i'JIIOJ Jm!f JOt $7\15S! o\\t Gv!l1Jt1$~Jd f'41' 
<( h8~1) gesqJ-5 hO\ '~Lh'$11 L~h'l}W"woJp 11!'0J

0
j~)l(} 

01 twnsJ~ $'4o~-yo\ o~ f\ h fV.J~ 1lfi ot 1ny uo~ bJtl5Q Jd 

Jllq °t ll"Jt°ld °t &1A!~,\Z9~l)hb\l'1J'S 'if/!1reY'e'Y3'10\ 
(f$ ·sn £Lcc:.'yW,hJl)-i 'II lipoJ~ °ttl/Dl,$Jhl n4~1\i) ~ops!p 
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. fllDl\l'( "-W4.'f Jes-lrov ~LCoil{-l-kD«.$e bec.a.ttse lk0t W0ttLl,H l!ld ;J). 
uJ. lkl ~ol~c.LJorpfl5€.A.kJ .fA\,r ~c.a+el e v;do.ce thoJ !he 
p~khOl\ef l~ew O..IJtl~ elf;ikraJM}.ske lfea.kJ, vU>~ktt1 
~~ tto:). o..Jqo3 of St~, Q.i.dl L{o-zof 1tit~ lkles 3,31A)ll) 

.. M1 L2'),3.t-l(b ),o.ndi. Lt (i>.) (lo )(c)(J)(e,)tJJJ(.f JlY\A ~:olti.±eJ JU 
fiit l~~u 11 ~~1\·uuJ f O!lr .\-m.-lh ArouJ..uf\}J~&tfs fo <'.Dl\-kDtt.J 
wl\W\esses ~;rt${ hittta.nd -l-oJci.i peetess Jlht b.1,J,St.epS, v . 

. trow~,;oi E3d IObb) l07 0(0.e..c:c.~1)(pro~~lll.&,r 1$ .. 

e. ieuss~p~ J eef$Ol'l.A.I betel requJ~~ JJe~Jttttl1s.fftll+ 
'pipCrJftf )~u.s. dut.h) l<n f. 3J \?.-5) l3l(ts.l C;r. [<ll\q)(qroSltttt()r's 
~ -l-11-l-u¥tt l llJht Mly way I eaH\fey1. [111t1.1ttt e ew d.utfar I J; n.1 .J-Ar s. 
l\\a.t\, , , iJ ~Pl~fofef buttCtSe ~ !- WMt'{eJ ~(SDMl op~NM); 0, S. 
v, fre.!u~k)1i F. :,j \ 370) l3io(Qikt~,.\qqh) (erosemio<1s 
to f,\ 11\iJs for tr A. yl "-!> ~\ms el .f 45 ttllv o.f c.ow-J ~ r-tpf oper); U • ~ • 
\l,SMe.ke:z.,b~N F.3J iis:i)t~5b(~Jh.t;r.~) ( pro~c.f-1. lo{ 15 

st ... 1.~11\tt\.l .\-ktti AA. ~; Hid WbltlJ ltSt>lJ ll Mt11to" io o-l-h« 
drct~ lottf;ers to 4Sl SAM.l. ae-k~ {111proper bwitt~e tt>~J 
)Cle 'l .\o lDVl.sldLc ':iOCtl.'l. l \1'\el~ca.-l-lOns J w d;d- rA lke< -"'itn 11.u l -I­
or ,nt\ote.K e. J dJe~ AoJt l), 

~Mo.ile.l to fat. a.. ML>l-w~ foe" mrsir;itl wit~ (XejttJ;c~ 
due .k ~t t\r.lf/\ffott~ ·~e.niiOM l ft\~11,l'.o-'. dw!J b'f -"' e Vfo Seltt 1~. 
\he, ~~clto< solic.~-k! 01/tf \wb\ .\:~ 'll'\Qf oeer {:Ot't\l\\fJ\.k ~ kr 
c ki,tl\1 A.f ljU.Mli\-6 .h, -th€ j uf~ \l\ w t,..1\h Mil .\-he eek+'pt\e{15 

tro. "~d \"'i \e d .\-o C e.'lJtt sl tl ~t~k11 \ lk-\ ~e rwru-!~ JHed-~e 
~u.t\\.tr o~ ;1'\~f oQer Cl)l\\f,\t~ ·wt"t~\e.l ~ h~ yl}~ u.J~o.4~ 
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) 

I Ull.U\~\}s ott¼ or~fort wa.s-b ft'l,l.tlSHc,( <\. ~J.r~ttl w:th vrejuJce, 
~kl- ~{i-fonlr alrea.Jy 1114Je kl5 earn~ [ Cetftes-l-fvr a.. Mi5f r 1'4. / 

l,~J+u tk Se>lici.lor P'lt\-kol'l€d IA. Sl6~Hco k A f olvjrti..p h) 1-11J 
~ tk SokeIJoc i11.\.ll\\;c,Mllv e:t,i!lfJPj.S ~1\ ffu~c.oJQC.t (~sk;l\1 
tl ~~.ht1t\ of ~o te..ke c.,Wu,ces o~M tt41.UHa.Llhe ~itci l-k-l­
ec,I\ 1-kutl lbl-l-6\-ko.v1. l ~tft\.~Al I\\[ ~rol\Jut} \Jou lJ I w, -hi a J 
}ki 1❖,fott/1.-\-\...t. Oeittbk --SeovoJ l\\ tWlse prold~ .\-lit 

If e H foM r .\-co(I\ k~ Vl':\ -f-~eJ w~ \ h -l-~t bttf Jell> AAJ r~sb o.f a. 

!S€lo1t! hVAl :;ole1~ beca.ttse }ke ~11efrtritt1t~ deli bt1~-kl~ 
ltu\!ul\\ll\d fhe lr\~r:~ o..n.J.fo.irness of fhe fast vroaed:A'J• 
1~<l}l. S. v. ~<r~o'!.J G 7b P.:!>Jll V>S l3J.t;r. ~oLa.) 
. Lfr oseUL-br;t\ l M.Lseo1tAw~t ~s t.t1rot1.J\J ior (e.ifefsa..l MlY. 
ji t- rt \o ;nfll--k Hkktll w~ llu{A t'l~ (r\6~ tlS fo Ma.kt 'fAt. 
Ire.sq l tn1 to 1ur :c frM a. Je_,\~a. l t>} Jue_ fr o,e.s 5"); G-< eeirt II, 

lo,s. J{5 l u. s. q :;iq/ ts l- h 3 ( \C\ i\) (\kl OoQble -SeoplUJ'{ 
j t. \CA.Q.$Q fr o-k .l-s ll lC ~~ lllA. l tk kt1-!0-~ i's ·, r\ -kreJ l n A. S~11.1te 
If o..~ ( ,,,_J j Jte.oJ:bl\ of ~~ S ~fll l .I:- 0 ( ~ MOle l'\te ., :Tk. r ~ 
leo,v:,kk~~ol\0..\ l\\.tere~J ~$ L~e~ealtJ w~aelfe( lniett+i'ot1.{( l 
!00\liff\ri\b\.l:-itl ~~coV\Acd re.10.l.l-s t~ tl ~$-kaL ~e.~JltSS 
ioJ wht.tk~r -l-k.i t-0VlfttMtu\i15 ft\i$btha.vibr wa~ Jes!~tte.J 
!Sfe.c.i.l\e0-llv-b ff o~ok.e. 0.. frtls-\-rlttl t>f wa.s. s;t1t.ply il\fev.J<lJ !o 
jre.kce l~e. c~s J ,ut ~~J.kl1 tM l\~t e.f !ect 0/\ ~e 
l d.tl{eMAA l ~~ t~ll ~M.t ~ ht rs +a.eel ~it~ t~ll bu.f Je.t\S 

j Ill\~ f ~~k.s of a. ~~ ~r(t1.l sole,l~ be.~!.t$e t\.e. ~llaf l\~t 
iM~ <klLbera.kly ~Merf\\~M.A ~~ \I\~<~½ J~ t{~~ 
IQ( l')lall t~I\~• \~)1 I\ OI\~ -kl S.\-o. ks v • .)c,r "}loo u. s. t£10, q.\ ~.c:l-. 
l 

601



'f "P~J\, oq fll'IO"\$ t~P?) \fQ~~Jl\l~-r~0d yw'II 
111!f1J~~ A)Jfl\V'1111t1 ·)u~~·sy\\~!J-\\17}\ljfWWY '1tmtJm:I 

f'-'l ~t1t}S s,mo~t~tu<' 0'\1 (;\1~111)o!A f'0'j'oJ t-WJW J°j 
5~l7S5~ 1'tt ~J~~d °t f71~11j v~~ 1p;mJ 1'\i hq Pt10Hnc, 

PJ\9f J11t1 -wop'-'Olf nwnovv~ Ja ti Jl'J6 \Mjt J1ltto s~-otJJ 
J°j' JiJYo]t ;t,d ;,'v/t p1.n'1Q-;) A]P"jWoJn °t kJlJf '~ff"'1JS]W 
ot ~ulf t""JJ'm °t ",J'fl'tJoJJos,Ja\.foJtJt~ 1~t tl>Q"\tf' 

(;\I] kt~r, in'O;;uu55g ywo ,~-ay 11\Q r "f1J1J9i '"11,:°t~F}'J 
s"5S7'\11!Myvo WW c;,J~!l}t?O ''\t"'o S~'4!do Y'WJ59h1'\ 

w, ~J)Jf;,'1n~J\lt °t JQt}?~a;, 7'1t -rn°11110J"1r,s,1-;,s\flXJ) 
s~ QS~ H\10}11tod D\\tfOJlf1f ufl l11J1t'~J\\I 111e11\101tow 
rn1 ~YuWlAI~ J~OJ~W! USv\\i 01 j?tl~ '\ o 4' IJY1\1l';t t;.1,~~ 

'(--tt"}(J "!f~5!f ~Wm<TJ kp.wfof PJql1'f ;~t °10J1'1j 

a,-tl1P]?!jJYJf, s ! ft1nsoJ P~!'J1Jd t ~t Jf\J]~J\1 ot v101r>rJ~9'Jd 

0~t j0 tJ"J TIit vo i\11tV! l/\~1JQ~qn~ '?~~:>~$ 'l "'0\\-\ n'1t 'OJ 

<pytsrw -0 ,~,t;]J 'p'rl. f1M~JI ~ l)j~ hv,111r,:a.o r''\1 
J)\l\lll\lJ 17 \4~ ll?~Jt ~'\{ t-»t117 °l t"1tVJt11M\4J1l\O~ P,Jl~~ 

't~t r~$ "1WOJ.tso<;11\'I~ ?~l'(Mr' ~~<;--fl\d'WO) 

tr~ 'L5<.it "I <"tiJ'<p1lltrtr'S$ht11'#S
7
0 OO);,/f1Jro9 

1(\ JP M t "l~tW W'}frt;JU'41Jb1J f lPjt~171m )11' f ;Cl Jl)1., f 7'1<;~~ 

kpJJb"JdtA1~p1yotmP50J~ •"1'q Y~"tJ~,mu i1 \-IQ1taw 

s,t\4l1f\iiljif '1 JJ7'\M11t~i fvftr\~~ tJ~ S~'11 <-it!\l~ (\ "! 
. vo·y7-!1JJ~O]$T}1f1-»Jt-U,? 7'1t(\1t f>t)).&S r~--1~ 'l ~t;( L,V~ 

(v,)Q V 

(-· 

( 

L 
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) 

U\ )(.f) ~~ l W"ll..S lt<lf ec-l-ive k f a.lll "-j h, tuleq,_a4, J~ l '{ _ . 
i,wts-l-i:16..te Mj ereSei,\i dele11.Se i\oc f t{c.L 4:>ll\.~ -l-o eet.l lltso 
Lf\ Ve s k 1 tt !or 1..-a. l l AJ\! ~ e.l~ k o t\.t{ I~ er~ v i,J e ~~1/es.k jll io r, 
P\t~l\.~p b-f;Mlt~, Oil l-ke sl-a..\i\J .\-o QCt.'!iel\.i evltk~ ~.tl~{J fo 
\-ke. ile f.ast, f1ta[n~ -l-o htl11e c;tJe 00.rs OI'\ recor J) for 
~s(e.p<'l.~n.!1ij +ke pe-l-:4con.u ~.ftt.hr:ca.J ln'j rea.~s -<or 
$-h{kl"'-1 ja.cors dctrl,1.;J~e. ~slo,H,_~ kk'I hear i r.t j J ~~ ! 
.\or t\\A. klV\~ b.rri.JC\.l M-31tritltlt~ ~!ra.Jlc.ky fo Httt 
vek+iol\tf 1~ ,u1.J ~rlH«ny troskey's te-~•kMofly, vLokk~1 t\ia 
vilt\r0\\e.( 1s sr~t~ A.it! FotA(kel'l.t~ ktl\AP\.tl\l rl1ltk 

Coco\~el ij\\~\to..a.lll[ fe~eA k qp_eg,./Jor. SJ..~ D l¼e11.i ~k 
treec,k oY\ uki 5\A-~t,~ \J~}ntS5 ~ttt~c.e ~fVli !k 1;,a_~J rn hrs 
f ebfct~r y 1, J:) Ol!l i n.J.e.rvleu 6/ll-ltt/t?> \q1, ~ & 3), \ ,wes-k1~ k11.1 
wM!- ~w~ce Sll\\.\.h -k,iJ ~1e*\tretd\1JAS u~~ vlta.l k}lw 
Mel\.St be.t<.lCtSe Sl'l\.tlh. w,s lk 01tl\/ Yl-1-nts~ }o 1ife ~ 
~ oSi t~ 11€. i da.t\U ~ CA.l :or1.J~tt pe.\. ~ tol\efJ,ft).$ tke S4S eeck;t1.11.d i r\ 
!kl ll\lel11~tw SAt ~h. {~rsi dv-ltt1eJ h.r~ sk-kfllt11.t \!e~k~~itj 
th..t Qll t ~r Ot\tf. If S11t~lk ff4CiesleJ a. plt.4 du.I .for kis pendt,i1 
tkttr1~s ttnl A,iftl C.<eetk ie~k b.A \Q l\.ai !-ke"" llvttwoU.ll 
I\.()\ ~ $\u,u ~\le tor )j\\ll~s tM-Mji! ~\\ ltf7 0{~1rM.l A-l-ef1le.1-tt 
to ikkJ'ft~'-'.\ ~ fek~to~uJba.1 ~l~ lM.~k.-tb\! 
ell':~ ~~~1- ~ ~l({.le.'s M.ttln. uat\llSS, 

--

COtlfl.~\ Cl\;v (e-\Obe A \.o ~t.1.\..\-~ qf\~lte. \f\.veJ~~A.\oc, Q~ll~v . 
~f\t¥.J\t'{, ~ ~tel ol\"'-l~"-\\.Ho ~\a.~ll kt,.\-~ j!Uy \k~ ~ 
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, \W~~\7 5~'\ tl3)la~ 4' 1'\~~) ssc>:x>J~ 

1Ylf S1',\ Java 1, ~ 1 oA 11ino\"?JY o l"\1' ~""'t s ~"l-'"t'i:. f ~'O · ~ ,, 5.. 
· -Olf -~hif-1/hHf-oo</na~T\oJ J0fpo:m 1>qv.o ait •was"3ld 

· o~ ~\\l\toj' ~JQ:m a'\1 \IQ y-a~»n.1 .)Otp;y:x., l"'° ~f11~ "\t 
~f~M s~~wiow J11q ~fIS smmrnv ""~ °t ro1ro;os1v P,'1\IOOJ 

. 'fS1lli1iJJ ~,J1\10:H4d cJ'j·n" k~sGJJ 
~ ?)7;,(}W} 11n JbJ ot rnw111t $ a1ac 'b 119'\lA1j\QN s/,.11 SoJJ 
. h"~ti ~J<3 t ~ilJd °t f ""~ 0"1 \!Cl \ 1\1(. JQt"~ :f>lft \4~ OS'J I"\ 

t ~ °t f osnp J asp \ i:l'oVl'JQJ • rOJ pf\--o.)', 1'\t h°' a~v,11f. ?J1t ot 
gf,r1 J~llcif1H 7~t woJJ ~\fQAVu t V 1"°1 FG l1 tP~ noo) mh'\l\t 

j} \,fGl}fW~ltlPf"i'P ~(hyrfo~t ~iJM f"t$!¾-V r\1~
1
h\lOW~,Silt 

s,"1)'\5::>JJ h\t1'\'f-X3 JO t\J1\11S'>OSS'O s,l\p,f Q~t "Q t»f.P 1/)1 f1\j 
iJJI 1 pp1QM f \1)7 Am f ~t 

0
t f '1f'cJSJJJ \400~ 11\~ Y)QO'\S fm'\t~ 

~11,;111~'-'J 6~,,~'l\d m1f~l\o 11\tf )\1 '~l~ 
0
t f 1twt1 t1n~ 

r)ll' iJ;J,1rJtJ P~t h~ rg1»s~1,a ~l1M 7~$ t11tr"11 (')~JJ~1 M111 
Q1 f1 fl0\1)j t J"f ~f6~~ () J'\IO ;t ~t-1>" 1,1 ~" ~wil;)SQJ 11-YM 1' \Mlj 

'q 11,p,mm r,''f.f "'ls t~t ~7>\~!J~ fl°t h~~J j111\\I~~ 

S!~1 '11•s:1oe<011'~ \10 J~ 'H!M r1w~11ts 1,t f11'11lt\PJ 

tSlJf ~11"Pl11JJ~ ,m1r1 \\OC-000·6J~.t~l/h1-1y~) r•is o~t 
Ito SYM il~ 111~('1 tJ Gu1~s -,wn f'Sl!J )1~ r\f)J )-P]Jt 1~ 1PJ'ii'tf 
t\/1\f~,$ 010(; <n nqw-anoN J~ ~ll!f11uJ JO &ll!Jl71'( t~ t1J<1f0 
~ll~"1 JOJ "'r~OJJ /11n'tt !J~ <;S1\lf M S?tl1t) ~mh•~ at f)f'O 
( r"J J 7.AbJ~ "1\Jf hq 1~11JllG ~1 ot 21br31 ??llo~lT}i 7'ft lllajJ 
rvu ,~,°1 7J1JOS17'fi 21n ,-;;iG111~ i)lt }ilOJt ~--11001 ~u!bt~' 

1oat rw11 r 1JtJJJQ ,v,r !?t'?'ff ~J"f n 111J}1,,t °t 71tvn 

(1lN') 

,,..-. 
( 

( 

L✓ 
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( i}',\~\\ ~ \\ ~'~ Ol\O~\OC\ \ Sf\l\\WO")\ \i})i"\) '()<;,p\A 

t1f l1W SO'J 1,1 iQ" JlJ H'\V'\"1 Q\ ~ tl~ll) i'\1 r,o,ijnoJ,f 
~.., hw,w~,s~1 ~\A~"P~\~'\AOJ ~;m'\t YlYI o\Jia~ s~" 

j9 fWOS a'\\ hq h\\"»✓~r<J~S ~\\)> 1,v~"~ '9~ kq SfiJ'P"\0 

S~'\-\; '4~ )~\"b ·111 "n-ua~\ I ~"~11 s~ 1j''OY., ''\1 koM JO'\tq 
i},t ~1 \0) / r1tVtJWWO'J 1'\ t\17-W 17~ }11 ~\l~cpp S 1 \ 15\J110 ",) 

\l \ . \ s b' -G~ . .>1 ~1/M--,,, 9 ,/11"11 s !ff i}$l'Jl7J~ w WjVM t J 

oWbss111 ll'M+ r 1t!t~ "~ ~J) •"Jl'~ 1irt 1°\?'l\t f 
0
t\(3$i)Jd 

f'h wo}f 51>lb t P~f FJSV N/11U 111'P11 r,l?<J\f t; f 'i>SUW~ pw t JdJs l3S 
1~f'1'0 mo~t~tiJJ -a1t f1T1"°Y~ h)"~~t~sad .>1/\1'1 "-11~>:J 

-~<;:_~'}1<t.1{hHY'i..),;,7JS'f/J ~~,, v.~ )1i°°'\$ 1'tt °t ~ 1<:;fO,MO\l)\ 

Jl'JQI\ °, nQI\ f1)n\11f \ k7'$0.l-;)'S)-\ f"" 1~ \:i~~ s1r,s19 
~7 '" "f ~ h '11'9 ( w ~~ 05 ))( f 11 'Pl> \ as\lWQJ ( HW~f i'ad 1'\1 r 

"~t""1Wl1X1 tmw -a,t b\l!fl>Q ,l\wM!M St"1150Jl '"'it>~ 
f"'O 1,moa:t1~ 1~t °t h,op!p-oJ-t)!OJ 5l"'ll~11fo'll )~"'M\ 

~\1!111W hq 3)\0IW}Op)6 t""! ~t"r f °t~~ .y&"\10) OSY'7 p-. \ll)O J 

't/ !l7~ Gv;J1j-ll J ' '\I !AJJf s--,,M 11~ 1p!'fM 7~f tW<J"O 
"fl1f )0 t""f 11 ir !Y "t &w}AJt SM 1'1 1111 \00$ J1"lAOJft~ 
1l/f JfW f \fO tlt1SWJ\1 SUG5l1i1J JS1~f r~rrJ~J~11j roS"\fl7~ 

\&c-~-~F~h-C-te-~J·>1~YhH1/'i.) S)J\111~)1\d \1~ 1"1771MoV~ 
·· pw Ull)?~JP"fd uv ~II]~ fo 11"1f'101t1y r-l1~ k~t ~SlrgJO~ 

p'irP hv.Mb"~wwitt woJt ~vrt 11\ 1s1WJ7<\ Ja.Jl1~""' ~~J\7 '3t 
f1>f"VM 7\\ ;-~t 11s10-,QJ f\ol m,u J1vo11~t"~ 7'1)_·~"~~ 
h l'"t'Q) . A \40ft1c;J 'it ~ IA! Jl7f 7 JO J~ fi\4 !1 ~Jt s JOJ ~ v!OpW J 

~1.1! t'07~Jq11y liq J '"'"!t !t7d 1~tf 1t"<>s 7J~~J 'P !W o~ll' l ~1rncirJ 

\-eL] l'~ 

,.,-
( 

( 

! ' 
~-~· 
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1 

i 
i 

"V"1p F"~\4tJCJJ st11'-~i~iod h~ 7a.m11Yt "S'l'J<>JWn\\ 1-vi1,l 
~ 
! 

'\'mtm-JJ°}'JO~ 1"~7'~~ f~t}j'v'IP) f'AlJ! 
)1~a JJW} 1)1M 'i t\C 1\9\40J r~ l)~J~ ~\,1 y;;op ", 11UMUI\J fl O'\ iJ Ml 
( iJJOj t'liJ'f J; .. h J9P'\t Sft'4'7 i>'\t t )OMns °t r 6f\11t JZI~ t l'IJ I 

tl'l'1 '10.n11t -s,Nw Jt Jf>~ '-'! Ujl1JOAf 17 r11 f ~Y t\11\11-n<oro 1° WJ°j j 
s~\t.);" ""'"'~)S1t \Cf1Q s,1n,11~\~ woJy fit J),JiJf "1t"V7!t~Wis! 
~f,., vo1ssJ'krr7 t'1~!J t~\A't' t011 -mn f.tm,"WO) s,)11M1N 1\\'\f'\I 

., • r(h-uow~t9t UM (_scJiVO]W#JJ WOJt f i~~\ ~YIM t11\\1l 
5tlfilJ\i) JO uo1r P\!'P\~j~ 1tWJ7t)11 \1'1 ~JY)~ 1'.\tQt ~"~1~~1Jb! 

~1 ~wy;, )) ') WI iJ~ S) J1Jo1Jwwv 1 n t1 <pt)1M,J~ ",11 iJf\1Nl! 
( &aJC)'5)1 St<jlf, f e1·50L ai

1
7t

17
t5 ·0 5f 1101 '11<; ·"t, ~l)~l 

~~ 't\A1~) S~'-\ 'Jil\10~\!pd ~1 ~"~JPt\\~ < po.> )1.ll)H~ 1''\1 \Jiai 

)Vi) i}~t $'OM JYJ"J s,twr?t1f ,,1 t11'\1 t\A~JPtl~ "q m~n1~ l 
"H r~r1i7JlluJs!l4 l"fllllOJ ·(wP-~111~~·11 <i.yn1-,y<i. )l 

<< ·~"~f J~JJ 1'\p~ nol\ QJaj~ n\&1f1J\d S,1J7"\t1'4~'\t! 
) fl1'0 15}a\l 1~"YW tlf !f O'\l'I 1v~1n Y) 11\0JY 'raj iit \f1'1°17! 

1P~1" t'9~t "110Jf t"tll\1 ~J(}{\ 1'\t 1J01i)J1'\\ r~ ,~ w,.,! 
r~f"JJOS5l7 f170) Q\J 'v'M 'iJJ~t °]J!"'iclJ\ 1'\1 t"ll°°IY J1})f'I'\ '.l)ii 
111a,1~q nCJh jJ 0) 't~~t 5~~~0JjQ/ nw,n S?f'\ l)U)jf"!\111 

117.1117"'1 t,vs~ tJ yw w11q0Jd r17q \.IYP 7.AV\\ ti"SilGf ! 
(11<nN 1Jtt}11rv1-1~ lJ s,t J flJOl fQll 5J .nr;, Aw f~l1$ m11p~ •Jtt! 

T'~1 fl7fll] 51111 t} j! 1p~'\OJ\ '1 JW1' otw,~1~9:.1~ M 1'\ti 
\I~ ,mq 1J117\j fll!OM J~ll'\"\ ·->)i, · ·t110 \j'\ \~ V7'\M 1,1~'\1"! 
~ °t Tllo 5~sop1i1"1~ 10 y 11~ l\N 'os1011 01-vw r"'! 
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STATE OF SOUTH CAROLINA 
COUNTY OF WILLIAMSBURG 

Marc Anthony Palmer, SCDC #354634, 

Applicant, 

V. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JN THE COURT OF COMMON PLEAS 
FOR THE THIRD JUDICIAL CIRCUIT 

Case No.: 2018-CP-45-0488 

RETURN 

In response to the post-conviction relief application filed October 29, 2018 1, by Applicant 

Marc Anthony Palmer, Respondent (the State) would show this Court; 

I. Procedural History 

Applicant is presently confined in the South Carolina Department of Corrections pursuant 

to orders of commitment of the Williamsburg County Clerk of Court. Applicant was indicted by 

the Williamsburg County Grand Jury for murder and possession of a weapon during the 

commission of a violent crime (201 l-GS-45-0095) for the murder of Therris Keels. Guy 

Ballinger, represented Applicant. Assistant Solicitor Kimberly V. Barr of the Third Circuit 

Solicitor's Office prosecuted the case. 

On March 11, 2013, Applicant proceeded to a jury trial in the Williamsburg County 

Court of General Sessions before the Honorable W. Jeffrey Young. On March 14, 2013, the jury 

convicted Applicant as indicted. Judge Young sentenced Applicant to life imprisonment for the 

murder conviction and five years confinement for the possession of a firearm during the 

commission ofa violent crime conviction, to be served concurrently. 

1 R¢spondent did not receive a copy of this application until December 4, 2018. 
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Applicant timely filed a notice of appeal. He was represented on appeal by Chief 

Appellate Defender Robert M. Dudek of the South Carolina Commission on Indigent Defense­

Office of Appellate Defense and Ryan L. Beasely of the private bar. In his brief to the South 

Carolina Court of Appeals, Applicant argued he was entitled to a new trial based on the 

following: 

I. Did the trial court error in granting the State's Batson v. Kentucky motion and 
quashing the original jury? 

2. Did the trial court error in denying the Appellant's motion for a mistrial and 
new trial after the admission of a witness taking and successfully passing a 
polygraph examination? 

3. Did the trial court error in refusing to dismiss the case after the State violated 
the Appellant's right to a speedy trial? 

4. Did the trial court error in admitting the Appellant's statement after he 
unambiguously invoked his right to counsel? 

5. Did the trial court error in imposing a five-year sentence on the possession of a 
weapon during the commission of a violent crime after sentencing the Appellant 
to life without parole on the murder? 

After full briefing and oral argument, the South Carolina Court of Appeals issued a 

published opinion affirming Applicant's convictions but vacating the weapons sentence in light 

of his life sentence for murder. State v. Palmer, 415 S.C. 502, 783 S.E.2d 823 (Ct. App. 2016). 

Applicant filed a Petition for Rehearing on March 8, 2016. Respondent filed a Return to 

Petition for Rehearing on April 4, 2016. The Court of Appeals denied the petition on April 21, 

2016. 

Applicant then sought certiorari to the South Carolina Supreme Court. On December 13, 

2017, the Supreme Court denied certiorari. The Remittitur was issued January 4, 2018. 
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II. Factual Summary 

On October 28, 2010, Applicant shot and killed Therris Keels in Greeleyville, SC. Keels 

was shot twice; once in the head and once in the abdomen. (Tr. 165). The shot to the victim's 

head passed through his left cheek, the left side of his skull, both sides of his brain, and exited 

the right side of his skull. (Tr. 169). The shot to the victim's abdomen entered from the front, 

passed through his liver and part of his spine, and exited through his back. (Tr. 171-72). Both 

gunshot wounds would have been fatal. (Tr. 173 ). 

Applicant and the victim were not on good terms on the night of the shooting 

Maurice Smith testified he had witnessed animosity between Applicant and Keels. (Tr. 

106). A week or two before the murder, Smith saw Keels on top of Applicant. Roger Williams 

separated the two, and Smith heard Applicant say that it was not over. (Tr. I 07). Detrel 

Matthews also recalled observing Applicant in an argument with Keels approximately one month 

before the murder. (Tr. 211-12). Even Applicant admitted there was some animosity between 

him and the victim around the date of the shooting. In his statement to law enforcement, 

Applicant indicated the victim had threatened to rob Applicant. (State's Exhibit 3, p. 3). At trial, 

Applicant noted he and the victim had gotten into a confrontation before. (Tr. 370-71). He also 

indicated Applicant had threatened to rob him earlier on the day of the shooting. (Tr. 347-49). 

Applicant had access to a pistol on the night of the shooting. 

Smith also testified that saw an altercation between Applicant and another individual 

named Dominique a few weeks before the murder. (Tr. 108). During that altercation, Smith saw 

Applicant drop a gun. (Tr. 109). Smith also noted that he saw Applicant ask Dominique to 

return the gun to him. (Tr. 109). Matthews also recalled seeing Applicant with what appeared to 

be a pistol during another confrontation Applicant had with a second individual named 
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Dominique. (Tr. 212-14). Matthews noted that he saw the gun fall from Applicant's waist 

during that confrontation. (Tr. 2 l 4 ). Investigator McFadden of the Williamsburg County 

Sheriffs Office also testified that he learned from Matthews that Matthews' brother returned a 

.45 caliber handgun to Applicant before the shooting. (Tr. 312-15). 

Witnesses placed Applicant at the scene of the shooting shortly prior to the shooting. 

On the night of the shooting, Smith saw Keels outside the Lodge. (Tr. 109-10). Smith 

also saw Applicant; Smith noted Applicant spoke to everyone and then went back to Keels and 

told him ''I'll see you later." (Tr. 112, II 23-5). Smith indicated Applicant left. (Tr. 114). 

Britney Croskey, another eyewitness to the shooting, Smith, Keels, and Applicant that night out 

near where the shooting occurred. (Tr. 185-86). McFadden also recovered surveillance video 

from a business close .to the shooting location from the time near the shooting. On the video, a 

vehicle missing its front left hubcap could be scen.2 (Tr. 317-25). 

The Shooting 

Smith also testified he later saw Keels go into the shop with a man nicknamed TT. (Tr. 

113-14). Smith testified as the two came out of the shop and started heading towards Wes's 

house, Smith saw Applicant coming across the side of the road. (Tr. 114). Applicant walked up 

to Keels, and Keels put his hands up. (Tr. 115). Smith saw Applicant had a gun pointing out, 

and he saw Applicant shoot Keels. (Tr. 115). Keels fell to the ground, and Applicant shot him 

again. (Tr. 115). Applicant walked across the road, then turned around and shot Keels a third 

time. (Tr. 116). After the third shot, Applicant ran off another way. (Tr. 116). Smith noted he 

did not see Applicant's Dodge Neon that night; however, he did recall hearing it squealing 

shortly after the shooting. (Tr. 119-20). 

2 Applicant later admitted it was his car in the video. (Tr. 354-55). 
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Wesley Walker testified he saw Keels on the night of the shooting. (Tr. 135, 137). He 

recalled the shooting occurred between 10 and 10:30 that evening. (Tr. 137). He testified Keels 

and Sapp ("TT") were at Walker's house to get jumper cables. (Tr. 137). Walker and Sapp went 

to get the cables. (Tr. 137). Walker had not seen Keels with a gun that night. (Tr. 139). Ile saw 

the shooter reach into his pants pocket, pull out a gun, and shoot Keels two times. (Tr. 139). 

Walker ran after he saw the two shots. (Tr. 139). 

Croskey testified she saw Keels with his hands up when she heard a gunshot. (Tr. 188). 

She then heard a second shot before Keels fell to the ground. (Tr. 188-89). Then Croskey 

observed the person who shot Keels stand over Keels and shoot him again. (Tr. 188-89). Prior 

to the shooting, she saw seeing someone pacing back and forth under a light on the street. (Tr. 

187). Croskey noted the person walked in a way that appeared to be similar to how she had seen 

Applicant walk on a prior occasion. (Tr. 187-88). After seeing that, Croskey got in her car and 

left the scene. (Tr. 189-90). 

Matthews testified while he was in the general vicinity of the shooting when it occurred, 

he did not observe the shooting. (Tr. 218-23). After the shooting, Matthews and others walked 

down the road to where Keels was located. Matthews indicated he heard a car crank up, and the 

car left the scene. (Tr. 223-24). 

Witnesses indicated that the shooter had characteristics similar to Applicant's 

Maurice Smith testified Applicant had dreadlocks on the night of the shooting. (Tr. 102, 

127). Smith recalled when he saw Applicant earlier, he was wearing pants and a dark hoodie. 

(Tr. 117, 129). He also stated he was able to identify Applicant by his walk. (Tr. 117). Croskey 

testified Applicant had hair that was long enough to be in a ponytail back when the shooting 

occurred. (Tr. 183). Walker could only say the man who shot Keels had a ponytail and puffed 
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hair, (Tr. 140). Walker also noted when he saw Applicant at times before October 2010, he 

wore his hair in a ponytail puffed out. (Tr. 140). 

Law Enforcement Investigation 

Three .45 caliber shell casings were recovered from the scene. (Tr. 247-52, 255). SLED 

Agent Mark Creech testified he and two investigators from the Williamsburg County Sheriffs 

Office interviewed Applicant. (Tr. 262-65). He further testified about Applicant's statement to 

law enforcement, and he noted that no one could corroborate Applicant's whereabouts from 

10:10 p.m. and 3:00 a.m. (Tr. 266-75). No blood was found on the items analyzed from 

Applicant's vehicle, no gunshot residue was found, and no fingerprints were found on the shell 

casings or a soda can from the scene. (Tr. 275-79). Further, the only DNA that could be 

analyzed belonged to the victim. (Tr. 279). 

Investigator Wayne McFadden testified he attempted to verify Applicant's alibi for the 

evening of the shooting. (Tr. 305-08). McFadden noted he did not see Applicant's vehicle on 

surveillance video at a gas station where Applicant had claimed to be for part of the night of the 

shooting. (Tr. 308-09). 

Glenn Kennedy testified some time after the shooting, he received a phone call from his 

cousin, Elijah (now deceased). (Tr. 287-89). Kennedy indicated that he saw the Dodge Neon 

parked at Elijah's house behind a shed barn where horses and tractors were kept. (Tr. 292-94). 

Kennedy noted that the Sheriffs Department came out to the house that day. (Tr. 294-96). 

III. Allegations Raised and Relief Sought in Application 

In his application for post-conviction relief, Applicant alleges that he is being held in 

custody unlawfully for the following reasons: 
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1. Prosecutorial Misconduct The State failed to fully disclose the nature of its 
relationship with State's witness Maurice Smith and the terms of his plea 
agreement. 

2. Ineffective Assistance of Counsel 
-Counsel failed to object to the State's Brady violations 
-Counsel failed to suppress the admission of tainted, unreliable 
identification evidence resulting from impermissibly suggestive 
procedures 
-Counsel failed to make proper objections and motions at trial 
-Counsel failed to object to the solicitor's improper comments and 
misconduct in closing and reply arguments, which included witness 
pitting, fabricating and presenting false evidence, threatening to quit if the 
jury did not convict, and failing to move for a mistrial in response to these 
arguments 
-Counsel failed to adequately investigate and present a defense, including 
refusal to put WCSO Investigator Lail and Applicant's private 
investigator, Phillip Grimsley, on the stand to present evidence helpful to 
the defense 
-Counsel failed to place all sidebar discussions on the record 
-Counsel fabricated reasons for striking jurors during the Batson hearing 
-Counsel made harmful arguments against his and Brittany Cronskey's 
testimony 

As requested relief, Applicant states he requests his convictions be vacated. 

Attached herewith and incorporated herein by reference are the records of the 

Williamsburg County Clerk of Court regarding the subject convictions, the trial transcript, 

Applicant's appellate records (including the direct appeal), and Applicant's records for the 

Department of Corrections. Respondent reserves the right to amend its return upon the receipt of 

other relevant records. 

IV. Response to Allegations of Prosecutorial Misconduct 

Applicant asserts the State committed prosecutorial misconduct by failing to fully 

disclose the nature of its relationship with State's witness, Maurice Smith. Applicant asserts the 

State made an illegal, secret plea agreement with Smith for a litany of drug charges out of 

Clarendon and Williamsburg Counties in exchange for his cooperation with the prosecution of 
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Applicant. Applicant asserts Smith was allowed to plead down to first-offense drug convictions 

for an aggregate ten year sentence, which he asserts is illegal because the offenses were third­

offense, twenty-five year mandatory minimum crimes. Applicant asserts he did not learn of this 

plea agreement until trial, when his counsel was provide with his SCDC information indicating 

Smith was serving a ten year sentence and when Smith testified during trial, which he asserts 

amounted to false testimony that the State failed to correct. Applicant also asserts the State acted 

improperly when it vouched for Smith's credibility during its closing argument and asserted 

there was no plea agreement with Smith. Applicant claims he has proof of this plea agreement 

through a General Sessions tracking sheet, which he did not attach or otherwise include with his 

application. 

Initially, Respondent notes it appears Applicant knew of these purported Brady violations 

at the time of his trial, and accordingly, should have raised these issues on direct appeal. Post­

oonviction relief is not a substitute for an appeal. Simmons v. State, 264 S.C. 417, 423, 215 

S.E.2d 883, 885 (1974). A post-conviction relief application cannot assert any issues that could 

have been raised at trial or on appeal. Drayton v. Evatt, 312 S.C. 4, 8, 430 S.E.2d 517, 520 

(] 993 ). Applicant could have raised this issue on appeal. The failure to do so has waived this 

allegation as grounds for relief. 

Regardless of the propriety of raising this claim now on post-conviction relief, it is 

Applicant's burden to prove actual prosecutorial misconduct. Alabama v. Smith, 490 U.S. 794 

(1989). Brady requires the State to disclose evidence in its possession favorable to the accused 

and material to guilt or puoishment. Clark v. State, 315 S.C.385, 388, 434 S.E.2d 266, 268 

(1993). A Brady claim is based upon the requirement of due process. Such a claim is complete 

if the accused can demonstrate (1) the evidence was favorable to the accused, (2) it was in the 
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possession of or known to the prosecution, (3) it was suppressed by the prosecution, and (4) it 

was material to guilt or punishment. Gibson v. State, 334 S.C. 515,524,514 S.E.2d 320,324 

(1999). Impeachment or exculpatory evidence is material only if there is a reasonable 

probability that, had the evidence been disclosed to the defense, the result of the proceeding 

would have been different. Clark, 315 S.C. at 388,434 S.E.2d at 268 (citing United States v. 

Bagley. 473 U.S. 667 (1985)). "The question is not whether petitioner would more likely have 

been acquitted had this evidence been disclosed, but whether, without this impeachment 

evidence, he received a fair trial 'resulting in a verdict worthy of confidence.' Riddle v. Ozmint, 

369 S.C. 39, 45, 631 S.E.2d 70, 73 (2006) 

The requirements of Rule 5, as opposed to the constitutional dictates of Brady, are 

judicially created discovery mechanisms for use in criminal proceedings. State v. Gulledge, 326 

S.C. 220,487 S.E.2d 590 (1997). Rule 5(a)(l )(C) requires: 

Upon request of the defendant the prosecution shall permit the 
defendant to inspect and copy books, papers, documents, 
photographs, tangible objects, buildings or places, or copies or 
portions thereof, which arc within the possession, custody or 
control of the prosecution, and which are material to the 
preparation of his defense or are intended for use by the 
prosecution as evidence in chief at the trial, or were obtained from 
or belong to the defendant. 

Isl The definition of "material" for purposes of Rule 5 is the same as the definition used in the 

Brady context. Fradella v. Town of Mount Pleasant, 325 S.C. 469, 482 S.E.2d 53 (Ct. App. 

1997). In order for Applicant to prevail on a Rule 5 claim, he must show not only an actual 

violation, but also that he suffered prejudice as a result. State v. Wilkins, 310 S.C. 81, 425 S.E.2d 

68 (Ct. App. 1992); State v. Trotter, 322 S.C. 537,473 S.E.2d 452 (1996). 

Respondent submits this ground for relief is without merit. However, the allegations 

concerning Brady and Rule 5 violations probably raise questions of fact that are not conclusively 
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refuted by the record. Respondent requests an cvidentiary hearing on this ground for relief. See 

Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 ( 1983). 

V. Response to Allegations of Ineffective Assistance of Counsel 

Applicant asserts his trial counsel was constitutionally ineffective for failing: to object to 

the State's Brady violations; to suppress the admission of tainted, unreliable identification 

evidence resulting from impermissibly suggestive procedures; to make proper objections and 

motions at trial; to object to the solicitor's improper comments and misconduct in closing and 

reply arguments, which included witness pitting, fabricating and presenting false evidence, 

threatening to quit if the jury did not convict, and failing to move for a mistrial in response to 

these arguments; to adequately investigate and present a defense, including refusal to put WCSO 

Investigator Lail and Applicant's private investigator, Phillip Grimsley, on the stand to present 

evidence helpful to the defense; and to place all sidebar discussions on the record. He also asserts 

counsel fabricated reasons for striking jurors during the Batson hearing and made harmful 

arguments against his and Brittany Cronskcy's testimony. 

Applicant, like all other defendants, has a right to the assistance of effective counsel as 

provided by the Sixth Amendment to the United States Constitution. U.S. Const. amend. VI; 

Strickland v. Washington, 466 U.S. 668 (1984); Lomax v. State, 379 S.C. 93,665 S.E.2d 164 

(2008). Applicant has the burden of proving the allegations in his post-conviction relief action, 

and when alleging that counsel was constitutionally ineffective, he must prove that "counsel's 

conduct so undermined the proper functioning of the adversarial process that it cannot be relied 

upon as having produced a just result." Strickland, 466 U.S. at 686 

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies 

the two-pronged test outlined in Strickland, 466 U.S. 668. First, Applicant must prove that 
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counsel's performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 

625 (1989). Under this prong, the court measures an attorney's performance by its 

"reasonableness under prevailing professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 

625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the 

attorney provided representation within the range of competence required in criminal cases. 

Butler v. State, 286 S.C. 44 I, 442, 334 S.E.2d 813, 8 I 4 (I 985). "Counsel is strongly presumed to 

have rendered adequate assistance and made all significant decisions in the exercise of 

reasonable professional judgment." Id. (citing Strickland, 466 U.S. at 690). Applicant must 

overcome this presumption to receive relief. Cherry. 300 S.C. at I 18, 386 S.E.2d at 625. Second, 

counsel's deficient performance must have prejudiced Petitioner such that "there is a reasonable 

probability that, but for counsel's unprofessional errors, the result of the proceeding would have 

been different." Cherry. 300 S.C. at 117-18, 386 S.E.2d at 625. 

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on 

the fundamental fairness of the proceeding whose result is being challenged. A court need not 

first determine whether counsel's performance was deficient before examining the prejudice 

suffered by the defendant as a result of the alleged deficiencies. If it is easier to dispose of an 

ineffectiveness claim on the ground of lack of suflicient prejudice, that course should be 

followed. Strickland, 466 U.S. 668. 

Moreover, Strickland does not require a finding of ineffectiveness merely for deviation 

from some rigid rule of representation. Rather, Strickland requires the post-conviction relief 

applicant to prove "counsel made errors so serious that counsel was not functioning as the 

'counsel' guaranteed the defendant by the Sixth Amendment." _hl,, at 697. Therefore, the function 

of the post-conviction relief court is to determine if "in light of all the circumstances, the 
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identified acts or omissions were outside the wide range of professional competent assistance" 

required of a criminal defense attorney." Id. at 690. 

Respondent submits Applicant cannot satisfy either requirement of the Strickland test as 

to any of his allegations of ineffective assistance of counsel. I Iowever, allegations regarding 

ineffective assistance of counsel may raise a question of fact which is not conclusively refuted by 

the record. Accordingly, Respondent requests an evidentiary hearing on these allegations. 

Sharper v. State, 305 S.E.2d 247. 

VI. Any Future Amendments and Invocation of Discovery Process 

Applicant must specify any claims he intends to raise at the evidentiary hearing. Any 

claims not specifically laid out in this PCR application or in amendments will be opposed by the 

State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code of 

Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules l S(a)-(b), 

SCRCP. All claims should be made well in advance of the evidentiary hearing. Because 

Applicant has an attorney, the attorney, and not Applicant, is the only individual authorized to 

file amendments to this application. See Rule 11, SCRCP. Prose filings will not be considered at 

the PCR hearing. Respondent reserves the right to request that any amendments withheld until 

the last minute be stricken because of undue prejudice to Respondent. See Rule 15(a), SCRCP. 

Pursuant to § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke 

formal discovery processes to issue subpoenas or otherwise obtain discovery materials unless 

gnanted leave from the Court upon a showing of good cause. Furthermore, Respondent requests 

that all potential exhibits and materials used to produce potential expert witness testimony be 

sent to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to 
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request a continuance and oppose witness testimony and exhibits that are withheld until the last 

minute resulting in undue prejudice to Respondent. 

VII. Response to Any and All Other Allegations 

Each and every allegation contained within the application not expressly admitted, 

qualified, or explained in this return is hereby denied. 

VIII. Request for an Evidentiary Hearing 

WHEREFORE, having made its return, the State requests an evidentiary hearing be held 

on the issues of prosecutorial misconduct and ineffective assistance of counsel. 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

MEGAN HARRIGAN JAMESON 
Senior Assistant Deputy Attorney General 

By: 
ATTO 
Office am~uencral 
P.O. Box 11549 
Columbia, SC 29211 
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STATE OF SOUTII CAROLINA ) 
) 

COUNTY OF WILLIAMSBURG ) 
) 
) 
) 

MARC ANTHONY PALMER, #354634, ) 
) 

Applicant, ) 
) 

vs ) 
) 

STA TE OF SOUTH CAROLINA, ) 
) 

Respondent. ) 

IN THE COURT OF COMMON PLEAS 

20 I 8-CP-45-0488 

AFFIDA vrr OF SERVICE BY MAIL 

1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that this 
i!> a proper circumstance of service by mail. 

3. I have this day served a copy of the Return in the above-captioned matter on the following 
person by depositing same in the United States mail, postage prepaid: 

James K. Falk, Esquire 
Falk Law Firm, LLC. 
Post Office Box 1058 
Charleston, South Carolina 29402 

DATED this the 20th day of February 2019. 

Kaitlyn . Slice, Legal Assistant 
For Respondent 
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STATE OF SOUTH CAROLINAl 

COUNTY OF WILLIAMSBURG 

MARC ANTHONY PAI.MER 
354634 

APPLICANT, ) 

v. 

STATE OF SOUTH CAROLINA, ) 

RESPONDENT'. ) 

BEFORE: 

COURT OF C(Ml[()N PLEAS 

TRANSCRIPT OF RECORD 
18-CP-45-345 
18-CP-45-488 

November 01 2022 
Sumter, South Carolina 

THE HONJRABIE EIJii/ARD W. MILLER, JUIX;E 

A P P E A RAN C E S: 

JAMES F. EALK,,ESQ. 
Attorney for me Applicant 

DANIELLE E. DIXON, ESQ. 
Attorney for Respondent 

FRANCES B. RAY RPR 
Circuit Court Reporter 

624



IND EX 

Histo:r:y of the case 
Marc Palmer: 

Direct examination by Mr. Falk 
Cross-examination by Ms. Dixon 
Redirect examination by Mr. Falk 

Kimberly Barr: 
Direct examination by Mr. Falk 
Cross-examination by Ms. Dixon 
Redirect examination by Mr. Falk 
Recross-examination by Ms. Dixon 
further direct examination by Mr. 

Everett G. Ballenger: 
Direct examination by Mr. Falk 
Cross-examination by Ms. Dixon 
Redirect examination by Mr. Falk 
Recross-examination by Ms. Dixon 

Closing argument by Mr. Falk 
Closing argument by Ms. Dixon 

Page 

3 

6 
30 
38 

40 
67 
76 
78 

Falk 78 

80 
112 
123 
129 
131 
134 

2 625



1 MS. DIXON: May it please the Court. This 

2 is Danielle Dixon, Assistant Attorney General for 

3 the State of South Carolina. This is the case of 

4 Marc Anthony Palmer v. State, docket number 

5 2018-CP-345, 488. Mr. Palmer is currently serving a 

6 life sentence. In May of 2011 the Williamsburg 

7 grand jury indicted him for murder and possession of 

8 a weapon during a violent crime. That's indictment 

9 number 2011-GS-45-95. 'Ihose charges arose fran the 

10 fatal shooting of 'Iherris Keels on October 27th, 

11 2010. On March 11th through 14th, 2013, Mr. Palmer 

12 had a jury trial before the Honorable William 

13 Jeffrey Young. Guy Ballenger represented Mr. Palmer 

14 and Kimberly Barr represented the State. Mr. Palmer 

15 was convicted as indicted and sentenced to life for 

16 murder and a consecutive five-year sentence for the 

17 weap0n charge. 

18 He filed a direct appeal. On appeal he 

19 was represented by Ryan L. Beasley of Ryan L. 

2 o Beasley, PA, as well as Chief Appellate Defender 

21 Robert Dudek. 'Ihey filed a brief arguing that the 

22 trial court erred in granting the State's Batson 

23 motion, denying a motion for a mistrial/motion for a 

24 new trial, denying his motion for a speedy trial, 

25 adnitting his statement to law enforcerrent after he 
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1 invoked the right to counsel, and sentencing him for 

2 possession of a weapon after sentencing him to life. 

3 The Court of Appeals vacated the five-year weapon 

4 sentence based on Section 16-23-490(a) of the South 

5 Caroline Code, but affirmed all other issues on the 

6 merits. He did file a petition for cert with the 

7 Supreme Court, state supreme court, and they denied 

B the petition. The remittitur was sent January 4th, 

9 2018. 

10 He filed this FCR application timely on 

11 October 29th, 2018. The State filed a return 

12 requesting an evidentiary hearing. This has been 

13 continued before in November 2019, NoVEmber 2021, 

14 and February 2022. At this time the State 

15 understands his allegations to be prosecutorial 

16 misconduct in that there was a secret deal with the 

17 witness Maurice Smith, as well as scrre Brady issues. 

18 He's also raising several claims of ineffective 

19 assistance of counsel to include: Counsel failed to 

20 object to Brady violations, failed to rrove to 

21 suppress admission of unreliable identification 

22 evidence, failed to make proper objections an0 

23 rrotions, failed to object to solicitor's inproper 

24 corrments during closing argurrent, failed to place 

25 all sidebar discussions on the record and made 
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1 hannful arguments against his and Brittany Croskey's 

2 testimony. At this time I turn it over to Mr. 

3 PaJmer. 

4 THE COURT: All right. 

5 MR. FALK: Your Honor, with respect to the 

6 Brady violations, it's either that the -- and I 

7 don't know how this is going to play out. It's 

s either that the infonnation was never turned over to 

9 defense counsel or defense counsel never went and 

10 got the infonnation, so we would see that -- and 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I'll explain this more as these issues cane up. But 

it's either that defense counsel in due diligence 

should have gone and gotten this infonnation, or the 

State failed to provide it. 

THE COURT: Okay. 

MR. FALK: So at this time I'd like to 

call Mr. PaJmer to the stand. 

THE COURT: Okay. Cane on around. 

THE CIERK: 

raise your right hand. 

THE WITNESS: 

Place your hand on the Bible, 

State your full name. 

Marc Anthony PaJmer. 

22 WHEREUPON, 

23 ~ A. PAI.MER, 

24 having been duly sworn by the clerk, testified 

25 as follows: 
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AW - M. PALMER - DIRECT 

1 THE CIERK: Step around, sir. Be careful 

2 corning up. State your full name and spell your last 

3 narre for the record please, sir. 

4 THE WITNESS: Marc Anthony Palmer, 
5 P-A-L-M-E-R. 

6 DIRECT EXAMINATION 

7 BY MR. EALK: 

8 Q 

9 case? 

10 

11 

A 

Q 

Mr. Palrrer, who represented you in this 

E. Guy Ballenger. 

And how did -- did you retain him or was 

12 he appointed or was he ---

13 A He was appointed by the court. 

14 Q Okay. 

15 

16 

A 

Q 

By William Jeffrey Young. 

Okay. And let me sort of start talking 

17 about sane of the issues regarding information that 

18 you never saw prior to trial in this -- an 

19 allegation that possibly this is a Brady violation 

20 in that it was never turned over to Mr. Ballenger or 

21 maybe Mr. Ballenger should have gone and found the 

22 information; but regardless, these are things that 

23 you never saw. Is that correct? 

24 A Correct. 

25 Q All right. So example, there's sane 
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AW - M. PALMER - DIRECT 

1 discussion about a videotape from Young's vid-- from 

2 the Young's gas station. So can you sort of explain 

3 what we' re talking about. There were two gas 

4 stations in this case? 

5 A There were two gas stations in this case. 

6 There was a gas station to the left that was a 521 

7 Money Saver. Then there's a gas station to the 

8 right. That's a Young's, a Young's gas station. 

9 There was a gravel road in between the two. Now 

10 they're saying that the suspect ---

11 Q Okay, let me just -- let me just back up 

12 for a minute. So now, the one from the Money Saver, 

13 that was actually introduced in evidence; is that 

14 correct? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Yes. 
Did ycu ever see that prior to the trial? 

Right before trial they showed it to me. 

What do you mean "right before trial"? 

I mean, like, when they brought me in to 

go to trial the day, the day before, they showed me 

the Money Saver tape with three car -- three other 

cars on -- on the video. 

Q Okay. But that's the first time you saw 

it was the day of the trial? 

A Yes, sir. 
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AW - M. PALMER - DIRECT 

1 Q Okay. And then you said there is the 

2 Young's, a Young's gas station right on the other 

3 side of the gravel road; is that correct? 

4 A Yes, sir. 

5 Q What's the significance of the -- in your 

6 mind, what's the significance of the gravel road 

7 between the two? 

s A Well, they're saying that the suspect, 

9 whoever shot and killed Mr. Keels, ran to that 

10 gravel road and now they're saying that there was a 

11 car on the gravel road and the suspect got into the 

12 car and drove and left. Now, they' re saying around 

13 the time I'm ---

14 Q Now let me just -- let me just take this 

15 in little pieces here. All right. So you' re -- so 

16 they're saying, in effect, that the killer traveled 

17 down the gravel road? 

18 A Right. 

19 Q And therefore, never would have driv--

20 never would have gone past the Young's gas station; 

21 is that correct? 

22 A No. They would have never gone past the 

23 Young's gas station. 

24 Q Okay, all right. And we're gonna circle 

25 back around to that video, but I just wanted to go 
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24 

25 

AW - M. PALMER - DIRECT 

through some things. Now there was also some 

testimony about a video at a Citgo station. Cb you 

rerrember that, the Citgo station on 521? 

A 

Q 

station? 

A 

Q 

Yes, sir. 

And did you ever see a video fran that 

No, sir. 

And you never saw a video fran the Young's 

gas station; is that correct? 

A 

Q 

No, sir. 

Cb you know whether or not a video was 

ever turned over to your lawyer on the Young's? 

A No video was ever turned over. My own 

invest-- well, former Investigator McFadden said 

that he watched the videos, but ---

Q Okay, we'll get to ---

A ---he never turned them over. 

Q All right, we'll get there. But as far as 

you know, it was never turned over to your lawyer? 

A No, sir. 

Q Okay. Now you also have some concerns 

about some missing statements. 

A Yes, sir. 

Q You have some concerns about a missing 

statement that was never provided to you that 
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AW - M. PALMER - DIRECT 

1 Ms. Brittany Croskey made; is that correct? 

2 

3 

A 

Q 

Yes, sir. 

And what was the significance of 

4 Ms. Croskey's testimony in this case? 

5 A Well, Ms. Croskey, Ms. Croskey stated 
6 that -- well, the police led her ---

7 

8 

9 

10 

11 

Q 

A 

Q 

A 

Q 

Now don't -- just ---
___ to the former questioning --­

I just want ---

Okay. Well, she, she said ---

What was -- what was the significance of 

12 her trial testimony? 

13 A Her trial testimony was she thinks it 

14 could have been me because of my walk. 

15 Q Okay. So she was part of the case that 

16 identified you? 

17 A That -- at -- at first, yes, when the 

18 

19 

20 

21 

22 

23 

first case ---

Q 

A 

Q 

Okay, all right. 

Yes. 

Now why do you think there was a missing 

statement? 

A Because she was being coached throughout 

24 her second statement, and the ---

25 Q Well, what ---
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AW - M. PALMER - DIRECT 

1 A In the beginning of the second statement 

2 they said we -- they said they had a first 

3 statement, and they said we wanna -- they was trying 

4 to remind her of where, where they were at in their 

5 first statement, whatnot. 

6 Q Did they say that there was -- they had 

7 technical problems with the recording? 

s A Yes. They said they had technical 

9 problems 

10 Q Okay. 

11 A ---the first statement. 

12 

13 

14 

15 

16 

17 

Q So did you ever see a surmary, the 

investigator sum:nary of that first statement? 

A No. 

Q Now you also had some concerns a1:x:lut a 

statement fran a Mr. Sabb? 

A Yes. Mr. Sabb was the only -- was the 

18 only witness that was walking with the victim at the 

19 tine of the shooting. 

20 Q Okay. 

21 A And Mr. Sabb clearly stated he did not 

22 know who killed Therris Keels. He says he knows me, 

23 he's seen me around, but he did not know who killed 

24 Therris Keels. 

25 Q Now why do you think there was an earlier 

11 634



AW - M. PALMER - DIRECT 

1 'cause you got some copies of some statements in 

2 your discovery; is that correct? 

3 

4 

5 

6 

A Yes, sir. 

Q And you got, actually, 

statement that Ms. Croskey made, 

A Yes, sir. 

transcripts of a 

right, ---

7 Q 

s right? 
---Mr. Sapp made and Mr. Smith made, 

9 A Yes, sir. 
10 Q And that was provided to you in your 
11 discovery? 

12 

13 

A 

Q 

Yes, sir. 

So why do you think Mr. Sabb made a 

14 statement that was not included in your discovery? 

15 A Honestly, he was the only person that 

16 actually was telling the truth al:::out what happened 

1 7 that night and what he seen, you know. He didn't 

18 make anything up. He said ---

19 Q Let me just -- let me see if this might 

20 refresh your recollection 'cause it's obviously been 

21 a while. Did you have a chance to look at these 

22 statements? 

23 

24 

25 

A 

Q 

A 

Of -- from Mr. Sabb? 

Yeah. 

Not the one from Cyrus, from Officer Cyrus 
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AW - M. PALMER - DIRECT 

1 of Greeleyville Police Deparbnent; but every 

2 statement corroborates his story, his statement. 

3 Q No, I know. I'm just -- I'm trying to get 

4 to the point of why we think or why you assert 

5 there ' s missing statements. So I 'm gonna show you a 

6 copy -- and you said that you read these statements, 

7 

8 

9 

10 

11 

12 

13 

14 

15 

right? 

A Yes. 

MS. DIXON: Your Honor, I have an 

objection. I'm not sure he can use a recorded 

statement that he was not a part of to refresh his 

recollection. 
MR. FALK: It's refreshing his allegation, 

I mean. 

THE COURT: Yeah, I 'm gonna let him do it. 

16 That's ... 

1 7 BY MR. FALK: 

18 Q ]):)n't read that into the -- just look at 

19 the beginning of that statement. 

20 

21 

22 

A It says ---

Q No, don't read it. I want -- read it to 

yourself. I'm just hoping that's gonna remind you 

23 why you think there was a earlier statement. 

24 A Well, because when I was going through my 

25 paperwork, in Joseph Sabb's interview he said, like, 
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5 

AW - M. PALMER - DIRECT 

I told you all ---

MS. DIXON: Object to hearsay. 

MR. FALK: I don't think he's offering it 

-- no, this is ---

THE COURT: This goes to his state of 

6 mind. I'm goma let him talk, testify to it. 

7 THE WITNESS: "Like I told you all this 

B morning, I told Cyrus Saturday morning the same 
9 tiring• II 

1 o BY MR. FALK: 

11 Q So, so to surrmarize, I mean, he was giving 

12 a statement to police? 

13 A Yes. 

14 Q And then he -- and part of that statement 

15 was that, I told y'all earlier or what I told you a 

16 couple of days ago, right? 

17 A Right. 

1 s Q Okay. And so you got the copy of the one 

19 statement, but you never got a copy of any statement 

20 made prior to that; is that correct? 

21 

22 

A 

Q 

That's correct. 

And that's why you think that there was 

23 missing discovery in this case; is that correct? 
24 

25 

A 

Q 

That's correct. 

Why do you think you might have been 
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AW - M. PALMER - DIRECT 

1 prejudiced by the lack of Mr. Sabb's -- by not 

2 seeing his prior statement? 

3 A Well, ---

4 MS. DIXON: Object to speculation. 

5 THE COURT: Well, he -- he can testify to 

6 his state of mind with respect to why he's asserting 

7 these things. Is there a fonner statement fran 

8 Sabb? 

9 

10 one. 

11 

MR. FALK: We've never been turned over 

THE COURT: Okay, all right. So this is 

12 

13 

14 

15 

just in his mind that there is a fonner statement, 

correct? 

MR. FALK: That's correct, Your Honor. 

THE COURT: Okay, all right. 

16 MR. FALK: Now you want us to ... 

17 THE WITNESS: In Joseph's statement ---

18 MR. FALK: Wait, wait. Excuse me. I.et me 

19 -- may I speak with my client before -- I think he's 

20 gonna utter sanething. No, I can't do that. All 

21 right. 

22 BY MR. FALK: 

23 

24 

25 

Q 

A 

Q 

Just respond to my questions here. 

I got you. 

Why do you think there was a prior -- and 
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AW - M. PALMER - DIRECT 

1 you think there was a prior statement fran Mr. Sabb; 

2 is that correct? 

3 

4 

A 

Q 

Yes. 

And why do you think you were prejudiced 

5 by not seeing that statement? 

6 A I think I was prejudiced by not getting, 

7 having a copy of that statement, because everyone in 

8 this, everyone throughout this whole trial, every 

9 witness, every witness in this whole case gave 

10 different statements, gave different testimony; but 

11 Joseph Sabb gave the same testimony, gave the same 

12 statement time after time. So every single 

13 statement that he gave that corroborates what he 

14 said, is -- is -- is vital to me. It's important to 

15 me, to me, to carplete a carplete defense. It's 

16 vital for the jury to hear one witness give the same 

17 statement constantly over and over again instead of 

18 this witness or that witness changing their 

19 statements up. 

20 Q Okay. 

21 

22 

23 

A That's why that prejudiced me. 

MS. DIXON: Your Honor ---

THE WITNESS: I needed that statement, 

24 everything fran every witness. 

2 5 MS. DIXON: Respectfully, for the record, 
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AW - M. PALMER - DIRECT 

1 I know you overruled my objection, but I would like 

2 to just preserve on the record the reason for that 

3 was all pure speculation. He has no way to know 

4 this statement that he's never even seen if it'd be 

5 consistent or ---

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

THE COURT: Correct, no --

MS. DIXON: ---or not consistent. 

THE COURT: That's all right. 

same ruling, but there is no -- well, 

go forward with it. 

I'm gonna 

we'll just 

MS. DIXON: Thank you, 

Yeah. 

Your Honor. 

THE COURT: 

THE WITNESS: Please. 

THE COURT: Mr. Palmer. 

THE WITNESS: Please. 

THE COURt: You -- you respond to 

1 7 questions, okay. That• s -- that• s how this system 

18 works, okay. Go ahead. 

19 BY MR. FALK: 

20 Q Okay, so you -- so Mr. -- so your point 

21 being that you believe that in his recorded 

22 statement he said, "Just like I told you the day 

23 before." So you -- so in that recorded statement 

24 that you have, he said, "My statement that I gave 

25 you four days ago, four days earlier, was the same 
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1 

2 

3 

AW - M. PALMER - DIRECT 

thing"; is that right? 

A Right. 

Q And so that would have been a 
4 consistency ---

5 A That's proof that there was a statement. 

6 Q And that it was the same statement? 

7 A Right. 

8 

9 

10 

11 

12 

13 

14 

Q 

A 

Q 

trial? 

A 

Q 

A 

That it was consistent? 

Right. 

And he testified that -- did he testify at 

Yes. 

And was the statement at trial consistent? 

Consistent with every other statement he 

15 gave, he gave the authorities. 

16 Q Now I think you were saying that you --

17 you believe that you were prejudiced by not seeing 

18 the earlier recording of Brittany Croskey's 

19 statement; is that correct? 
20 

21 

22 

23 

24 

25 

A 

Q 

Yes, sir. 

And is that because you think that -- and 

you said sanething about because she, she was 

coached. I think that's what your testimony was. 

A Yes, sir. 
Q So what facts do you think we have here 
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AW - M. PALMER - DIRECT 

1 that would SllfP'.)rt your allegation that law 

2 enforcement was coaching her? 

3 A Well, it -- it was clear during the 

4 interview law enforcement asked Ms. Croskey, is 

5 there anything that you can help us with that will 

6 remind you of what the suspect looked like? 

7 Ms. Croskey said, no. Then they asked her again and 

8 asked her again. Hold on. 

9 Q All right, here ---

10 

11 

12 

13 

A 

Q 

A 

In ---

[)) you have the statements there? 

Yeah. Ms. Croskey, Ms. Croskey had said 

14 Q And, again, you are reading fran a 

15 statement that was provided in your discovery; is 

16 that correct? 

17 

18 

A 

Q 

Yes. That's the one ---

And that's the statement that was made --

19 present at the interview. This was a statement 

20 given on November 4th, 2010. [))es it say that on 

21 the front page? 

22 

23 

24 

A Yes, sir. 

Q 

A 

And ---

Okay. Ms. Croskey had state -- she said, 

25 do you know -- Investigator Wrenn, that's her name. 
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AW - M. PALMER - DIRECT 

1 Says, ''What did you notice about the guy under the 

2 light when he was pacing? 'Ihi.nk really hard because 

3 you can see his silhouette. " And then she said, 

4 "Did you notice anything about this person's walk?" 

5 Croskey, answer, "No, ITB'arn," to these questions. 

6 But Investigator Lail kept pushing on asking, ''Was 

7 there anything that put you in the mind frame that 

8 this was Ori ver. " Mind you, my name is not Ori ver. 

9 Q But there was testimony at the trial that 

10 was your street name? 

11 

12 

A 

Q 

No. 

No? 

13 A It's not my street name. That was 

14 sarething that she called me and they just came up 

15 with. 

16 Q Okay. 

17 A And then Brittany Croskey answered, "Yes, 

18 ITB'arn." And Investigator Lail then iJnp:;rmissibly 

19 suggested after Brittany Croskey said that she 

20 didn't notice anything about this person's walk and 

21 that was because of his walk. 

22 

23 

24 

Q 

A 

Q 

Okay. 

And she ---

So in her -- in that statement there she 

25 never identified, she never said, yeah, I saw the 
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guy --­

A 

Q 

A 

Q 

AW - M. PALMER - DIRECT 

No. 

---and I saw his face, right? 

No. 

She -- at that then, her statement there 

6 was that she identified her -- identified you by the 

7 walk? 

A 

Q 

A 

Q 

tines? 

A 

Q 

Yes, sir. 

And that was only after --­

Investi---

---it was suggested to her a couple of 

Right. 

But this was actually recorded in a second 

8 

9 

10 

11 

12 

13 

14 

15 

16 

statement? 

A Yes, this was recorded in a second 

1 7 statement. 

18 Q Okay. I'm just try-- I'm trying to circle 

19 back around to why you think you were prejudiced by 

20 not getting that portion of her statement that 

21 occurred prior to them having technical problems. 

22 A I feel like I'm prejudiced because they 

23 led her throughout that whole, that whole second 

24 interview, and there's no telling what was said 

25 during that first interview. 
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2 

Q 

A 

AW - M. PALMER - DIRECT 

Okay. 

The police inpermiss-- inpermissilily 

3 suggested a fonn of identification; and Ms. Croskey, 

4 and Ms. Croskey ran with it, but she wasn't -- she 

5 wasn't fully on with it. She said she didn't really 

6 know. And then a year and sane change later after 

7 her -- what her now her husband, gets locked up on 

8 crack charges, she ---

9 Q All right. I'm ---

10 MS. DIXON: Object, Your Honor. 

11 BY MR. FALK: 

12 Q ---gonna walk you through this all, we'll 

13 get there. Mr. Palmer, I just need you to sort of 

14 stay right on my ---

15 A All right. 

16 Q ---answers. 

17 

18 

A 

Q 

That's, that's how it prejudiced me. 

Now -- okay. You had sane ccncems that 

19 there was sane bad acts testimony that came into 

20 this case? 

21 

22 

A 

Q 

Yes, sir. 

And what was that? 

23 A Oh, it was, it was a lot. It was from 

24 Wayne McFadden. 

25 Q What did it ---
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A 

Q 

AW - M. PALMER - DIRECT 

Maurice Smith. 

What did it cent-- what did it center on? 

3 A Wayne McFadden brought in testimony of an 

4 alleged murder wear::on. Wayne McFadden kept -- said 

5 that he -- a confidential informant 

6 

7 

8 

Q 

A 

Q 

Now let me back you up. 
They ---

What was this -- what was the bad act, you 

9 know? You were saying that they brought in 

10 prejudicial infonnation ---

11 A Of me and -- of me and a -- of me having a 

12 fight with another guy in the neighborhood. 

13 Q And how much before this -- the incident 

14 at trial? How much before was that? Was that the 

15 night before or was that ---

16 A The -- of the ---

17 Q What's the time frame between this fight 

18 that you're talking about here and the shooting? 

19 A The fight actually happened in, I wanna 

20 say September, September. It was the night of the 

21 Greeleyville, Williamsburg County, Williamsburg 

22 County game. 

23 

24 

25 

Q Okay, so -- all right. So it was a couple 

of months before or at least ---

A Probably about a month, a month before, 
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AW - M. PALMER - DIRECT 

1 maybe longer. I'm think-- no, probably al::x)ut, I 

2 wanna say September 3rd if I'm not mistaken. I 

3 wanna say September 3rd. You know, no one really 

4 knew when the fight, like, you know what I'm saying, 

5 like, the actual date, ---

6 Q Okay, all right. I just want ---

7 A ---but we have to go back in football 

8 records 

9 

10 

Q 

A 

I just wanted to get to that. 

---and schedules. All right. 

11 Q All right. And you have sane concerns 

12 al::x)ut whether or not there was a plea deal that was 

13 never disclosed to you between the State and Maurice 

14 Smith; is that correct? 

15 A Yes. 

16 Q Okay. And I have a list of his charges, 

17 and on -- let me just read these to you. On 

18 April 25th, 2009, he was arrested under warrant 

19 MJ82687 and that was for, in effect, FWID drugs, 

20 cocaine base first offense. Does that sound right 

21 to you? 

22 

23 

A 

Q 

Yes, sir. 

And then he at that same time he had 

24 another arrest for FWID under a different warrant; 

25 and this is, again, on April 25th, 2009, and that's 
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AW - M. PALMER - DIRECT 

1 warrant MJ82688. And then he had a third arrest on 

2 -- on that sarre day for a similar drug charge. All 

3 right, and so then the -- Therris Keels is killed on 

4 November 27th, 2010. Now did you have -- at any 

5 tine did you have an altercation with Mr. Smith 

6 while y'all were in the detention center, or an 

7 argument? 

8 A 

9 Q 

10 place? 

11 A 

12 Q 

13 A 

Cecember 15th, 2011. 

Okay. And what -- and where did that take 

At Williamsburg County Cetention Center. 

And what was that discussion about? 

He -- I was just speaking to him and he 

14 said don't talk to me and, you know, it -- we just 

15 got into it and that, that was it, you know, wasn't 

16 no rrore words said. 

1 7 Q And that prior September you were in 

18 Williamsburg County jail. So was he in charge --

19 was he in the jail at that tine because of charges 

20 he got on September 10th, do you think, a couple of 

21 rronths earlier? Was he in there on drug charges? 

22 

23 

A 

Q 

Yes, he was in there on drug charges. 

Okay. And based on your review of the 

24 discovery, you believe that Mr. Smith gave a 

25 statement to McFadden sometine around November 1st, 
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1 2010; is that right? 

2 A Yes, sir. 

3 Q And your recollection was that he was 

4 that you were not identified in that statement; is 

5 that correct? 

6 A That's correct. 

7 Q All right. And then so we have a couple 

B of more arrests for Mr. Palmer and then y'all have 

9 this fight on D3cember 15th. On D3cember 30th 

10 Mr. Smith picks up two more drug charges. 

11 D3oember 30th, 2011, he picks up two more drug 

12 charges. Is that your understanding? 

13 A Yes, sir. 

14 Q Okay. And then so a couple of months 

15 later on February 13th, 2012, do you have 

16 information that another statement was given? 

17 A Yeah. After he got his indictment, he 

18 he gave a statement to a Rhett Holden, SI.ED agent 

19 Rhett Holden, and he said -- he said the same thing 

20 his wife saying, you know, I kriow it was him by his 

21 walk; but this time he saying I know it was him by 

22 his walk. And, you know, he just making up a whole 

23 bunch of stuff. 

24 Q Okay. So he ---

25 A He saying the guy had a fight and ---
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1 Q So he had several charges on him before --

2 he had three charges on him, three drug charges on 

3 him before he gave a statement, the November 1st, 

4 2010 statement, where he doesn't identify you. He 

5 picks up sane more, he picks up sane more charges. 

6 He -- y'all have an altercation in the jail, and 

7 then he changes his testimony; is that correct? 

s A Correct. 

9 Q And then all his charges were disposed on 

10 November 13th, 2012; is that right? 

11 MS. DIXON: Your Honor, I'm gonna object 

12 to leading. 

13 THE COURT: No, this will -- it speeds 

14 things up. I 'm gonna let him do it. Thank you. 

15 THE WITNESS: On September 12th ---

16 BY MR. FALK: 

17 Q let me just say this. His charges were 

18 all disposed of? 

19 A His charges were all ran concurrently as a 

20 first offense. 

21 Q Okay. And so that all happened prior to 

22 the trial; is that right? 

23 A Right. 

2 4 Q Okay. And then there was the trial and 

25 that's in ·March 2013? 
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1 A Right. 

2 Q Now did you ever cane across anything 

3 after that that sort of -- about any other actions 

4 between the solicitor and Mr. Smith? 

5 

6 

A 

Q 

After trial? 

Yeah. 

7 A When I was in the county jail they called 

8 Mr. Smith back to the courthouse after trial. I 

9 don't know nothing about what happened at that 

1 o courthouse; I don't know anything. All I know is 

11 due to the Freedom of Infonnation Act I was able to 

12 get infonnation that Maurice Smith was released from 

13 his prison -- from his imprisonment and on probation 

14 after he was only serving 2-years of a mandatory 

15 10-year 85 sentence. 

16 Q And you had shown me sanething. 

17 A 

18 or---

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

Yeah, I don't even know what that means, 

So you looked on the --­

Order of downward departure. 

---tracking sheet. 

Right. 

So what 

THE COURT: Hang on. Wait till -- only 

25 one person can talk at a time, okay. All right, go 
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1 ahead. Finish your question. 

2 BY MR. EALK: 

3 Q Okay. So what -- that piece of paper, 

4 that's a tracking sheet for Clarendon County? 

5 A Yes, sir. 

6 Q And that's -- that's describing charges 

7 against 
8 A Yes, sir. My -- in my yellow envelope I 

9 have the general sessions tracking sheet where it 

10 shows that ---

11 

12 

13 

Q 

A 

Q 

Well, it shows it right there. 

No, it shows a charge was dismissed --­

Well, I'll get there. I'll get there. 

14 A ---due to a plea agreement. 

15 Q We' 11 get there. But that shows that 

16 there was a -- there's a mention on that sheet that 

17 says there was a downward departure? 

18 

19 

20 

21 

22 

2013. 

A 

Q 

A 

Q 

Yes, sir. 

Okay. What was the date of that? 

'Ihat was 5/22/2013. That's May 22nd, 

So that's after the trial. 'Ihat' s after 

23 he testified? 

24 

25 

A 

Q 

Yeah. 

Okay. And so that is -- is that why you 

29 652



AW - M. PALMER - DIRECT 

1 believe there was sane type of deal between the 

2 prosecutor and Mr. Smith? 

3 A No. I be-- I know ---

4 Q wes that support your argument? 

5 A No, that's not why. Why I believe that 

6 there was a deal is because I have a copy of the 

7 general sessions tracking sheet that says that one 

s of his charges was dismissed as part of a plea 

9 agreement. I couldn't get it fran Williamsburg 

10 County. I had to get it fran Clarendon County. 

11 Q Okay. So there was a plea deal ---
12 A Yes. 

13 Q ---in your understanding. And that was 

14 never made -- and you were never made aware that 

15 there was sane kind of deal in place, right? 

16 A We didn't even get a NCIC report. 

17 Q On Mr. Smith? 

18 A On Mr. Smith. 

19 MR. EALK: Your Honor, we obviously have 

20 other things to talk about in this case, but I think 

21 that's all that I want to bring in through Mr. 

22 Palmer at this time. 

2 3 THE COURI': Okay. Cross-examination. 

24 CROSS-EXAMINATION 

25 BY MS. DIXON: 
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4 

AW - M. PALMER - CROSS 

Q 

A 

How are you? 

I'm alive. 

Q You're alive, 

questions for you today. 

great. I just have a few 

Now you talked atout a 

5 missing statement fran Ms. Croskey, correct? 

6 A Yes, ma'am. 

7 Q And you believe there's a missing 

s statement because law enforcement indicated they 

9 were having technical difficulties when they started 

10 recording a different statement, correct? 

11 A Yes. 

12 Q And you are saying so that statement was 

13 the same day or a different day, what are you 

14 alleging here? 

15 A I don't know. Whatever it says in your 

16 recorded statement. In the recorded statement it 

17 says that we had to do this over and we left off 

1s here in such and such spot. 

19 Q So what are you alleging? What day are 

20 you alleging that this other recorded statement 

21 occurred? 

22 

23 

24 

25 

A They might have record on the same day. I 

know it recorded before the second one. 

Q 

saying? 

Okay. So you don't know is what you' re 
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3 

A 

Q 

A 

AW - M. PALMER - CROSS 

No. 

So this is speculation? 

It's not speculation. I mean, the officer 

4 said it theirselves in the staterrent. 

5 Q Cb you have that staterrent? 

6 A Yes. 

7 Q You have the staterrent, the first 

s staterrent that you're alleging is missing? 

9 A No, the second staterrent where the officer 

10 said we had to start this over 'cause we had 

11 technical difficulties. 

12 Q Okay. And you also talked about a missing 

13 staterrent from Mr. Sabb. Cb you have that? 

14 A No, I don't. 

15 Q You don't have that either, okay. So you 

16 don't have either of those things so we don't even 

17 really know if any of those things exist, correct? 

1s A Well, I mean, the officer said it does 

19 so -- I mean, you're adnitting that your officers be 

20 lying? 

21 THE COURT: Mr. Palmer, you don't ask 
22 questions ---

23 THE DEFENDANT: Right. 

24 THE COURI': ---in your role as a witness. 

25 Okay. 
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1 BY MS. DIXON: 

2 Q Now you also talked about there's a gravel 

3 road, there was a gas station that the person who 

4 did this shooting and sped off in a car never would 

5 have passed this Young's gas station so tell me why 

6 did you want that video? 

7 A Because it would have shown me passing the 

8 

9 

Young's 

night. 

gas station like I told them I was that 

If they would have showed me passing that 

10 Young's gas station around the same t:i.rre, they would 

11 have showed me passing that 521 Money Saver gas 

12 

13 

14 

15 

16 

station. That was proof. That was proof of my 

actual innocence that I was not on that gravel road 

that night, that ---

Q How far ---

A ---I was not the person who killed Therris 

17 Keels. 

18 Q How far away is that gas station from 

19 where the shooting occurred? 

20 A It's -- I mean, I, you know, it's -- it's 

21 all in the same town, one gas station to the left of 

22 the gravel road, one gas station to the right. I 

23 can't tell you. 

2 4 Q And from ---

25 A Either way it goes, either way it goes, a 
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1 car cannot just go fran a gravel road in between two 

2 gas stations to pass one gas station and, you know 

3 what I'm saying? It just doesn't make sense. It, 
4 it ---

So how ---5 

6 

Q 

A It really prove -- it really, it really 
7 would have proved my innocence. 

B Q How far away was that gas station fran 

9 where the shooting occurred? Would you say it was a 
10 mile, less than a mile? 

11 A No. It was less than a mile. 

less than a mile? 

less than half a mile. 

12 

13 

14 

Q 

A 

Q less than a half a mile. So a block or 

15 two. So you' re saying that a video showing your car 

16 driving by a block or two fran where the shooting 

17 occurred around the time the shooting occurred would 

18 have proved your innocence? 

19 A I'm saying that a video showing me passing 

20 by a gas station that was before the gravel road 

21 would have -- would have proved my innocence because 

22 they're trying to say my car was parked on that 
23 

24 

gravel road. So if I shot Therris Keels, 

not be driving past Young's gas station. 
I would 

I would 
25 have been on that gravel road. And, yeah, you 
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1 probably would have seen a car with that Money 

2 Saver, yeah, but you also would have seen me on that 

3 Young's gas station too. 

4 Q Okay. So they did see your car on ---

5 A That would have proved my innocence. They 

6 seen the video, but they didn't obtain it and they 

7 didn't allow me to see it. 

8 Q Okay. Did they see your car on -- was 

9 your car on the other video? 

10 A On what video? 

11 

12 

13 

14 

Q 

in court? 

A 

Q 

The video that was entered into evidence 

Yeah, me and three others. 

You and three others. So your car, that 

15 was, in fact, your car on that video ---

16 

17 

18 

19 

20 

21 

22 

23 

A Yes. 
Q ---that was depicted right around the time 

of the shooting less than a half a mile from the 

shooting? 

A Yeah. 

Q 

A 

Q 

Yeah, okay. So you agree with that. 

Yeah. 

All right. And let's talk about 

24 Ms. Croskey's statement. I think you were asserting 

2 5 that she was coached by law enforcement. w you 
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1 have any -- do you have a pin in your leg by chance? 

2 A In my folder, not on me. 

3 Q What -- say that again, I'm sorry. 

4 A You said I have a pen? 

5 Q I'm asking do you have a pin in your leg? 
6 

7 

8 

9 

A 

Q 

A pen in my life? 

In your leg? 

THE COURT: A pin. 

THE WITNESS: Oh, not anymore. I got -- I 

10 got 'em all remved. 

11 BY MS. DIXON: 

12 Q You got 'em all remved. But at one time 

13 you did have a pin in your leg, correct? 

14 A Yeah. 

15 Q At the time of the shooting, in fact, you 

16 had a pin in your leg, correct? 

17 A Yeah. 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

And did it ever affect the way you walked? 

Not really, no. 

Not really. Do you remember 

testifying ---

A Only when I get tired. 

Q Only when you get tired. Do you remember 

24 testifying at trial? 

25 A Yes. 
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1 Q D:) you remember what you testified to in 

2 terms of the way it affected how you walk? 

3 A Yeah. 

4 

5 

6 

Q What was your testimony? 

A Well, I -- not, not -- I know I said the 

sane thing, only when I get tired. 

7 Q Let's see, would you agree if I said that 

s you said, "I rrean, I really doubt that. I don't 

9 walk the sarre all the time. It kind of depends. 

1 o Sorretimes I might walk -- sorretimes I might be 

11 hunched over and walk on the tip of my toes or 

12 sorrething. Sanetimes I might walk straight up and I 

13 might just be strutting or sanething." Would you 

14 agree that was your testimony at trial? 

15 A Yeah, sounds like it. 

16 Q So it sounds like maybe you were 

17 acknowledging at that time that you did maybe walk a 

18 little bit differently? 

19 A Ma' am, the police suggested that because 

20 they knew I had a pin in my leg. I carre to South 

21 carolina with a leg injury. It's a small town. So 

22 the police suggested that to that girl. She said no 

23 at first and then they did it again and then she 

2 4 said, I don't know, maybe, yeah. And then she 

25 changed it and said, I don't know him like that. 
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1 All right. You people came up with the story and 

2 took 12-years of my life from me for something I 

3 didn't do, and now you're trying to cover it up or 

4 you' re trying to make it seem -- seem bad like, 

5 like, it's -- it's sad, man. And you -- I don't get 

6 it, I don't get it. Y'all know y'all wrong 'cause 

7 you looked at the paperwork. 

8 MS. DIXON: Your Honor, I'm gonna object. 

9 'Ihis is nonresponsive. 

10 THE COURI': Yeah, this is a narrative. 

11 You need to just respond to the questions. 

12 THE WITNESS: Oh. 

13 MS. DIXON: I have nothing further. 

14 THE WITNESS: I know that ' s right. 

15 

16 

1 7 something. 

THE COURT: All right, any redirect? 

MR. :rnLK: Yeah, let me just clarify 

18 REDIRECT EXAMINATION 

19 BY MR. :rnLK: 

20 Q About this video, all right, so there's 

21 the Money Saver and your car is driving past it 

22 along with the other cars, right? 

23 

24 

A 

Q 

Correct. 

And then it passes this dirt road or 

25 gravel road, right? No, I mean, excuse me, there's 
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1 a gravel road between the Money Saver and the 

2 Young's, right? 

3 

4 

A 

Q 

Yes, sir. 

And the State believes that sanething 

5 happened on the gravel road that related to the 

6 murder, right? 
7 A The State believes that -- the State said 

8 the suspect ran to the gravel road and a car sped 

9 fran the gravel road. 
1 o Q Okay. So the gravel -- the -- this gravel 

11 road in between the two things was important to the 

12 State? 

13 

14 

A 

Q 

Yes. 

And then what you're saying is that had 

15 they seen video fran the Young's, they would have 

16 seen your car driving past the Young's gas station? 

17 A That's correct. 

18 Q And so that would have sort of -- I mean, 

19 the State was relying on the fact that they saw your 

20 car on the one fran the Money Saver? 

21 A That's correct. 

22 Q No further questions. 

2 3 THE COURT: Okay. Anything in response to 

24 that? Okay. 

25 Thanks. You can step down. Thank you. 
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1 (Mr. Falk confers with Mr. Palmer.) 

2 MR. FALK: So it's my understanding trial 

3 counsel is going to be here after lunch? 

4 MS. DIXON: Uh-huh. 

5 MR. FALK: You want to go out of order and 

6 have Ms. Barr testify now? I mean, just ... 

7 (Attorneys confer. ) 

8 MR. FALK: Can we call Ms. Barr to the 

9 stand? 

10 

11 

THE COURI': Sure. 

THE CLERK: Place your left hand on the 

12 Bible, raise your right hand. State your full name. 

13 THE WITNESS: Kint:erl y Barr. 

14 WHERElJroN, 

15 KlM:ERLY BARR., 

16 having been duly sworn by the clerk, testified 

1 7 as follows: 

18 THE CLERK: Thank you, ma' am. Step around 

19 please, ma'am. State your full name and spell your 

2 o last name for the record please, ma' am. 

21 THE WITNESS: My name is Kint:erl y V. Barr. 

22 My last name is spelled B-A-R-R. 

23 DIRECT EXAMINATION 

24 BY MR. FALK: 

25 Q Ms. Barr, where were you -- where were you 

40 
663



AW - K. BARR - DIRECT 

1 errployed in two thousand and, I guess 11? 

2 A I was errployed with the Sabb I.aw Group. 

3 I.aw offices with Ronnie Sabb then is what it was 

4 narred, and I also worked as a contract assistant 

5 solicitor in Williamsburg County. 

6 Q Okay. And so did -- there was sane 

7 testimony from Mr. Palmer about charges against 

8 Maurice Smith. Were you -- did you hear that? 

9 A Yes. 
10 Q And all of those charges got resolved on 

11 Septerrber 13th, 2012. D::Jes that sound right? 

12 A That sounds about right, yes, sir. 

13 

14 

15 

16 

17 

18 

Q Were you the solicitor in court when his 

charges were resolved? 

A 

Q 

I believe so. 

Okay. And so you would acknowledge that 

on April 25th, 2009, he -- Mr. Smith picked up three 

drug charges in Clarendon County. D::Jes that sound 

19 right? 
20 A I'm not sure when he picked them up, but I 

21 do know that he had drug charges in Clarendon County 

22 and Williamsburg County. 

23 Q And your plea wrapped up the Williamsburg 

24 County charges and the Clarendon County charges; is 

25 that right? 
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A 
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AW - K. BARR - DIRECT 

Correct. 

Okay. And was it your understanding that 

3 saretirne in late September of 2011 he picked up 

4 these charges in Williamsburg County? I can show 

5 you -- would it help you if I give you the ---

6 A Please. 
7 

8 

9 

10 

11 

Q 

A. 

Q 

A 

---sentencing sheets? 

Yes. 

Sure. I can just hand you all of them. 

Okay. 

MR. FALK: May I awroach the witness? 
12 THE COURT: Yes. 

13 BY MR. FALK: 

14 Q I 'm gonna refer to them by that nurrber. 

15 A Okay. 

16 

17 

Q So what 

you've seen those 
I 've handed you are the -- I mean, 

kinds of sheets before; have you 
18 not? 

19 

20 

21 

22 

A 

Q 

I have, yes. 

And those are from the -- those are on the 

SC Court's website? 

A Correct. 

23 Q Okay. And so are -- can you find one -- I 

24 think I have them in alphabetical order, I mean, 

25 chronological order. 
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2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

AW - K. BARR - DIRECT 

Okay. 

So you see the three charges from 2009, do 

you? They're ---

A Yes. 
Q Okay. And he was charged with sort of a 

PWID. On that -- if you lock at M082687, you see 

that one? 

A 

Q 

I do. 

All right. So what was he charged with? 

10 What was the original charge? 

11 A Trafficking in ice, crank, or crack 

12 10-grams or more but less than 28-grams. 

13 Q And what did he plead to? What do you 

14 have there? 

15 A Possession with intent to distribute 

16 cocaine base. 

17 

18 

19 

Q All right. 

MR. FALK: May I approach, Your Honor? 

THE COURT: Sure. 

2 o BY MR. FALK: 

21 

22 

23 

Q 

A 

Q 

May I see it for a minute. 

This is the original charge here. 

I know, but it's under that block there. 

24 Original charge code, original charge. 

25 A The original charge was for trafficking. 
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1 He pled to a lesser included ---

2 Q Okay. 

3 A ---offense of J=WID or possession with 

4 intent to distribute. 

5 

6 

7 

Q 

A 

Q 

So that sheet may have them backwards? 

No. 'Ihe sheet 

Is it 

s A Well, it may have it backwards, correct. 

9 Q Right. 'Cause usually when I've looked at 

10 those sheets the box on the right shows the original 
11 charge and ---

12 A That's right. 

13 Q ---the box on the left shows what he pled 
14 to. 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

Correct. 

Okay. And so you see 268808, 2688? 

2688, I do. 

Yeah. And what was he charged with there? 

Possession with intent to distribute 

20 cocaine base or crack cocaine first offense. 

21 Q Okay. Do you know what the sentencing 
22 range on that is? 

23 A I believe Oto 15. 

24 Q And what is the sentencing range on the 

25 trafficking charge to start? On traffic-- on what 
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1 he was originally charged with in 2009? Is that 2 

2 to 10? Trafficking first 10 to 28-grams? 

3 A I think for trafficking it's, it's 10. 

4 It's a minimum of 10. 

5 

6 

7 

8 

9 

Q Okay. 

THE COURT: Depends on the weight. 

THE WITNESS: I don't know the higher 

range though. 

THE COURT: Depends on the weight. It 

10 depends on the weight, correct? 

11 THE WITNESS: Correct, sir. 

12 THE COURT: Okay. 

13 THE WITNESS: And it's more than 10, less 

14 than 28-grams. 

15 BY MR. EALK: 

16 Q And he also has another arrest and that's 

17 the one that's 82690. 

18 A Right. 

19 

20 

21 

22 

23 

24 

Q And that's -- what is that one for? 

A Trafficking in ice, crank, or crack 

cocaine first offense, more than 10-grams, less than 

28-grams. 

Q What did he plead to? 

A Possession with intent to distribute or 

25 distribution. 
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3 

Q 

A 

Q 

AW - K. BARR - DIRECT 

Okay. 

It's the same. 

EWID? 

4 A Penalty, yes. EWID or distribution is the 
5 same penalty. 

6 Q All right. So then do you see the charges 
7 

8 

9 

10 

11 

there £rem Williamsburg County? They're the ones on 

September 10th, 2011. 

A Yes. 

Q 

A 

And what was he charged with? 

Under warrant number M686460 he was 

12 charged with trafficking in ice, crank or crack, 

13 28-grams or rrore but less than 100-grams and ---

14 Q And -- oh, I'm sorry. And what did he 

15 and what's the disposition on that? 

16 A It appears that that was nol prossed. 

17 Q Did you have a role in that charge being 
18 nol prossed? 

19 

20 

21 

22 

23 

24 

25 

A Yes. Well, I presume that I was the 

solicitor handling it, but, yes. 

Q And he had another charge on the warrant 
that ends in 461? 

A Correct. 
Q 

A 

And what was that? 

He was charged with trafficking in crack 

46 
669



1 

2 

3 

4 

AW - K. BARR - DIRECT 

cocaine 10-grams or more but less than 28-grams. He 

Q 

A 

Was he d1arged with 28 to 100 and then --­

Yeah, they've got it reversed again so. 

5 I'm sorry, he was originally d1arged with 

6 trafficking in crack cocaine 28-grams or more but 

7 less than 100-grams. He pled to a lesser included 

s offense of trafficking in crack cocaine 10-grams or 

9 more but less than 28-grams. 

1 o Q Okay. And then he picked up yet some more 

11 d1arges in Cecember of 2011, and those are back in 

12 Clarendon County. He's got another -- is that up 

13 there? 

A 

Q 

A 

No, sir. 

I'm sorry. 

That's okay. 

(Attorneys confer. ) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BY MR. FALK: 

Q 

A 

Q 

A 

Q 

A 

Q 

Just a refresher there. 

All right. 

I.et me grab those back from you. 

All right. 

Have you seen sheets like that before? 

Yes. 

And what are those? 
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2 

3 

4 

5 

6 

7 

A 

Q 

A 

Q 

AW - K. BARR - DIRECT 

These are sentencing sheets. 

Okay. 

General sessions court sentencing sheets. 

And so what charges are those sentencing 
sheets for? 

A All right. So there are three sentencing 

sheets. They appear to all be from Clarendon County 

8 so my name does not appear on here as a solicitor, 

9 as a prosecutor. There is a sentencing sheet for 

10 warrant number M082687. There is a guilty plea for 

11 trafficking crack cocaine more than 10, less than 

12 28-grarns. There is another - well, it appears to 

13 be an am-- it says amended sentencing sheet, arrest 

14 warrant number M08269. The guilty plea is for 

15 distribution of crack cocaine first offense. In 

16 parentheses it says that -- I'm assuming it's a 

17 sentencing range of 0 to 15. It appears to be 

18 signed by solicitor Chris Durant in Clarendon 

19 County. And the third sentencing sheet is, again, 

20 it's an amended sentencing sheet, arrest warrant 

21 number M082688, and that's for distribution of crack 

22 cocaine first offense, sentencing range of Oto 15. 

23 Again, that's signed by assistant solicitor Chris 

24 Durant. 

25 Q Okay. And so that's for that first group 
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1 of charges that he picked up in April of 2009. Coes 

2 that sound right? 
3 A Yes. And I wasn't sure whether these were 

4 separate offenses than what you showed me fran the 

5 public index or these are the sen-- are these the 

6 sentencing sheets fran those? 

7 Q I believe so. Okay. 

8 A You mentioned that he picked up additional 

9 charges 

10 Q Yeah. 

11 A ---and so I didn't know whether or not 

12 

13 

14 

15 

these reflect additional charges or the previous 

ones we spoke about. 

Q 

A 

These are the ... 

So I'm looking at three public index forms 

16 fran Clarendon County and one or two of the warrant 

17 numbers seem to correspond to the sentencing sheets. 

18 Q Okay. 

19 A But another appears to be an unrelated 

20 warrant. 

21 Q Okay. This is what I wanted to show you 

22 here. Here's two more fran the public index ---

23 A Okay. 

24 

25 

Q 

A 

---fran Clarendon County. 

All right. 
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1 Q Can you tell me what those are? 

2 A One is from Williamsburg County that you 

3 handed me and the other is from Clarendon County. 

4 Which one do you want me to talk about? 

5 Q They all look the same. 

6 A I believe I talked about that warrant 
7 number already. 

8 

9 

10 

11 

12 

Q 

A 

question? 
Q 

A 

It's the two Williamsburg ones. 

Okay. And I'm sorry, what was your 

If you can just sort of identify those. 

Certainly. These are public index forms 

13 fran Williamsburg County reflecting charges against 

14 Maurice Smith. The first is warrant No. M686460. 

15 It looks like he was charged with trafficking in 

16 crack cocaine. It reflects a disposition of nol 

17 pros on Septerrber 13th, 2012. The second one is a 

18 public index fonn State v. Maurice Smith, warrant 

19 No. M686461. It shows that he was initially charged 

20 with trafficking in crack cocaine 28-grams or more 

21 but less than 100-grams; and he pled guilty on 

22 Septerrber 13th, 2012, to trafficking in crack 

23 cocaine 10-grams or more but less than 28-grams as a 

24 lesser included offense. 

25 Q And then is there sanething further down 
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1 there showing a date arout a downward departure on 

2 the one where he received the sentence? 

3 

4 

5 one. 

6 

7 

A 

Q 

A 

Q 

On the public index form? 

I'm gonna show you this Clarendon County 

Okay. 

And what is that -- what was that 

s Clarendon County charge? 

9 A The one you just handed me? 

10 

11 

12 

Q 

A 

Q 

Yes. 

Trafficking in crack cocaine. 

Okay. And what did he -- what was his 

13 what did he plead to in that case? 

14 A All right. So this is for arrest warrant 

15 No. M086101; He pled guilty to trafficking in crack 

16 cocaine 10-grams or more but less than 28-grams. 

1 7 Q And he got a 10-year sentence? Is there a 

18 box right under there that shows charges that show 

19 sentence? 

20 

21 

A 

Q 

Yes. Yes, ten years. 

All right. Then further down do you see a 

22 box where it says that there was a downward 

23 departure? 

24 A Order, yes. 

25 Q What is that? 
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1 A A downward departure is when the court, my 

2 understanding, is when the court after having 

3 sentenced an individual for a criminal offense then 

4 later reduces that, that imposition of that 

5 sentence. 

6 

7 

8 

9 

Q 

A 

Q 

A 

Did you have a role in that? 

Sort of. 

Can you explain what your role was? 

Sure. After Mr. Smith testified in 

10 connection with Mr. Palmer's murder trial, his 

11 attorney either contacted me or the Clarendon County 

12 solicitor's office and asked that he -- that he 

13 intended to file a motion for a downward departure. 

14 I can't remember the name of the statute -- it 

15 escapes me right now -- but it allows an individual 

16 who is serving an active sentence to request that 

17 the sentence be reduced if they provide substantial 

18 assistance to the State and the prosecution of 

19 another offense. 

20 Q Did you have a conversation with his 

21 attorney prior to his sentencing that he could go in 

22 and file a downward departure? 

23 A No. 

24 Q And what is the sentencing on a -- he did 

25 plead guilty to trafficking; is that correct? 
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2 

3 

4 

5 

A 

Q 

correct? 

A 

Q 

6 correct? 

7 

8 

A 

Q 

AW - K. BARR - DIRECT 

Correct, yes. 

And that's a 10-year sentence; is that 

Correct, yes. 

And that's a BS-percent sentence; is that 

Correct. 

So the minimum he would have to serve on 

9 that sentence is eight-and-a-half years? 

10 A Correct. 

11 Q So did any of the investigators in this 

12 case, do you know if the investigators in this case 

13 talking to Maurice Smith that encouraged or -- do 

14 you know of any conversations between November 1st, 

15 2010, and February 13th, 2012, where investigators 

16 talked to Maurice Smith about changing his 

1 7 statement? 

18 

19 

A 

Q 

No. 

So it's your testimony that he did not 

20 that he -- that you had no conversations with 

21 Mr. Smith about changing his testimony? 

22 A Did I have conversations with Mr. Smith 

23 

24 

25 

Q 

A 

Yeah. 

---about changing his testimony with 
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2 

3 
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regard to Mr. PaJmer's case? 
Q 

A 

Yes. 

No. 

4 Q Did you -- were you responsible for 

5 getting all the discovery in this case? 

6 A Yes. 

7 Q Did you get the videotapes fran the 

8 Young's gas station? 

9 A 'The investigators in the case obtained the 

10 tapes, and I was able to view them. 
11 

12 

13 tape. 

Q 

A 

Okay. 

Or the tape. I shouldn't say tapes, the 

14 Q Okay. When you're saying tape, are you 

15 referring to the one that was introduced into 
16 evidence? 

17 A Correct. 

18 Q All right. 'That's fran, I think, the Safe 

19 -- Super Saver or whatever? 

20 A And I can't remember ---
21 

22 

Q 

A 

Money Saver. 

Money Saver, Super Saver. I, I think it's 
23 the Money Saver. 

24 Q But Investigator McFadden also went to the 

25 Young's gas station which is right on the other side 
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1 of that dirt road. 

2 A I'm not sure where it is; but it's my 

3 understanding, my recollection that he did. 

4 Q Okay. And did you tum over the tape from 

5 that? 

6 A I don't recall there being a tape that was 

7 obtained. My recollection of his testimony was that 

8 he went there, he reviewed the tapes. It didn't 

9 show anything is my recollection of what he said, 

10 and therefore, he didn't obtain a videotape. 

11 Q So we have to rely on what Mr. McFadden 

12 said he saw? 

13 

14 

A 

Q 

In that instance, yes. 

And how about the videotape from the --

15 how about the videotape from the Citgo station on 

16 521? Let me back it up. 

17 A Yeah. 

18 

19 

20 

21 

22 

23 

24 

25 

Q How many videotapes from gas stations did 

you see, did you see? 

A One. 

Q One. 

A 

Q 

Yes. 

And that's the one that was introduced 

from this Super Saver or whatever it was called, 

right? 

55 678



1 

2 

3 

sir. 

A 

Q 

AW - K. BARR - DIRECT 

The one that was intrcx:iuced at trial, yes, 

Okay. Did you direct Mr. McFadden to go 

4 to the Citgo station to look at the videotape? 

5 A No. 

6 Q Had Mr. -- had you been made aware of any 

7 type of alibi testimony or alibi assertion from 

8 Mr. Palmer in this case? 

9 A I don't have a specific reoollection of it 

10 because it's been so long ago. I read his 

11 application for PCR and in it he -- he made 

12 reference to Investigator Wayne McFadden saying that 

13 he attempted to confirm his alibi and was unable to 
14 do so. 

15 

16 

Q 

A 

17 an alibi. 

18 Q 

Okay. 

That's the extent of my recollection about 

Okay. And so why did you not get the 

19 videotapes from the Young's? 

20 A If the Young's is the store that 
21 

22 

Investigator McFadden purportedly went to ---
Q No, this is the other store. This is the 

23 one -- this is the one on the other side of the 

24 dirt, of the gravel road. 

25 A And please forgive me, I don't -- I don't 
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1 know where these stores are in relation to each 

2 other. 

3 Q Right. Mr. Palmer testified that there 

4 was, I guess, the Super Saver one, the one that his 

5 car was shown up on. 

6 

7 

A 

Q 

Uh-huh. 

Then there's a gravel road. And then 

s there's a Young's gas station right on the other 

9 side of the gravel road. Is that similar to your 

10 recollection? 

11 

12 

A I don't have a recollection of what is --

I know_ that the gas stations that he referred to are 

13 within a very short proximity of each other. He 

14 testified it' s half a mile; I think it' s less than 

15 that. But to say where they are beyond them being 

16 that distance apart, I can't tell you. 

1 7 Q He -- Mr. Palmer testified why he thought 

18 the gravel road was significant. 

19 A Yes. 

20 

21 

22 

23 

24 

Q 

A 

Q 

Co you remember? 

Yes. 

Co you remember why he thought it was 

significant? 

A Yes. It was the State's theory that he 

25 had taken his car and parked it on the gravel road, 
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1 got out of the vehicle, went up to Mr. Keels, the 

2 victim, shot him twice, and then ran back to the 

3 car. There was testimony that his vehicle had a 

4 distinctive color and it had a distinctive noise. I 

5 don't know if it was the muffler or sarething about 

6 the sound of his car that was pretty distinctive. 

7 

8 

9 

10 

Q 

A 

Q 

A 

And the car was on the gravel road? 

That's my recollection. 

Okay. 

And that there were witnesses who heard 

11 the vehicle and saw the vehicle and then obviously 

12 one of the things that was inportant in the State's 

13 case was that at the time Mr. Palmer's vehicle past 

14 the Money Saver, the gas station that the 

15 surveillance tape was entered in evidence, that it 

16 clearly shows that Mr. Palmer's vehicle was missing 

17 a hubcap which was a unique feature because I 

18 believe it was on the driver's front tire, and 

19 obviously, he had a very unique colored car. And so 

20 that time that it past the gas station was around 

21 the same time as 9-1-1 calls were being placed to 

2 2 report the shooting. 

2 3 Q And do you recall that Mr. Palmer said 

24 that around the time of the shooting he was actually 

25 coming into town on 521 and his -- that's why the 
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1 Citgo station on 521 came into play? 

2 A I don't recall his testimony. 

3 Q Now there was sane testimony about a 

4 statement from Ms. Croskey? 

s A Yes. 

6 Q And Ms. Croskey, she had given a statement 

7 that apparently there was a rralfunction in the -- on 

8 the recording device. Is that ---

9 A That's my understanding, yes, sir. 

10 Q Okay. And so it's your understanding that 

11 there -- they talked and then there was a 

12 malfunction in the recording device and then the 

13 rest of the statement was recorded. Is that 

14 sanewhat your understanding? 

15 A Yes, sir. 

16 Q Were any notes from that prior, from what 

17 was said before the malfunction provided to the ---

18 A My recollection is that Investigator I.ail 

19 had interviewed Ms. Croskey and in her supplemental 

20 rep::irt -- and obviously I have to defer to that 

21 'cause I haven't seen this file since I prosecuted 

22 in 2013 and I'm no longer with the Solicitor's 

23 Office. But it was my recollection that she made 

2 4 reference to what Ms. Croskey said in a supplemental 

2 5 rep::irt . 
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1 Q Cb you know if that was ever turned over 
2 to the defendant? 

3 

4 

5 

A 

counsel. 

Q 

I turned over all the reports to defense 

Would your office have organized getting 
6 that statement transcribed? 

7 

8 

A 

Q 

No. 

So if my client said that was part of his 

9 discovery, would that not have ---

10 A The Sheriff's Office would have contacted 

11 a court reporter to transcribe the state---
12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

I gotcha. 

---as opposed to the Solicitor's Office. 
I'm sorry. 

No, no, you're fine. 

Did you ever have a chance to review that 
17 prior to the trial? 

18 

19 

A 

Q 

Yes. 

Okay. And did you see in Mr. Sabb' s 

20 testirrony, and I can show that to you because ... 

21 A This is a statement of Joseph Sabb? 
22 Q Yeah. 

23 A Okay. 

24 

25 

Q 

A 

If I can just ... 

Yes. 
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2 

3 

4 

5 

Q 

Page 2. 

A 

Q 

A 

AW - K. BARR - DIRECT 

let me see in that highlighted section on 

And I'm sorry, what was your question? 

I don't think I'd asked you. 

Okay. I'm sorry. 

6 Q So you had -- so ·you were aware of 

7 Mr. Sabb's statement? 

8 A Yes. 

9 Q And you see where he -- he says that "As I 

10 told you guys on Thursday or two days before 

11 whatever," you see that there; is that correct? 

12 It' s the highlighted part. "As I told you a couple 

13 

14 

15 

of days 

A 

Q 

ago" is his exact quote. 

Yes. I do see that, yes. 

All right. So do you know of any 

16 statement that was given to law enforcement prior to 

17 that statement? 

18 A I don't know of any written or recorded 

19 statement. The practice of the Sheriff's Office is 

20 when they're doing recorded statements, that's 

21 usually done in the Sheriff's Office; and if they're 

22 talking with witnesses on the scene, then they may 

23 

24 

25 

not necessarily be recorded. 

Q Did you -- what is your understanding of 

the practice when sc:mebody frc:m the Sheriff's Office 
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1 is interviewing a suspect or a witness? Do they 

2 take notes? 

3 A Sane investigators do; sane don't. And I 

4 think the more seasoned investigators do, but if 

5 you've got a p:i.trol officer who canes to a murder 

6 scene or a cr:irne scene, they may not take -- the 

7 investigators, it's been my experience with the 

8 Sheriff's Office that the investigators do. They'll 

9 carry a little notep:i.d on them and they' 11 take 

1 o notes. I saw that mentioned in Mr. Sabb' s statement 

11 that he spoke with a Mr. Cyrus, an Officer Cyrus. 

12 And I'm assuming that that officer worked perhaps 

13 with the Greeleyville Police Department. I don't 

14 know him. I don't have -- I didn't have a lot of 

15 association with Greeleyville Police Dep:i.rtment 

16 while I was with the Solicitor's Office, but it 

17 depends on the officer. 

18 Q Well, are you aware of any merro or 

19 supplemental report that was provided that discussed 

20 Mr. Sabb's statement prior -- the statement that he 

21 gave prior to the one that is recorded right there? 

22 A I don't have any independent recollection 

23 at all of any notes or written or recorded 

24 statements of Mr. Sabb prior to this one dated 

25 NoVEIDber, this recorded one dated NoVEIDber 1st of 
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1 2010. 

2 Q 

3 A 

4 Q 

AW - K. BARR - DIRECT 

I'll grab that back from you. 

Okay. 

Were you aware of a confidential info:rrnant 

5 that was used in this case? 

6 A I don't remerrber a confidential informant, 

7 but I did see on Mr. Palmer's application that he 

8 maintained that Investigator Wayne McFadden told or 

9 said that a confidential info:rrnant had information 

10 about a fight between Mr. Palmer and Mr. Ix:lminique 

11 McBride where a weapon was -- was used or presented 

12 in some form or fashion. 

13 Q Is it fair to character this as that after 

14 the shooting the Sheriff's Office was having a 

15 difficult time finding an ID witness? At least 

16 initially? 

17 A I think it would be fair to say people 

18 were reluctant to cane forward. I think that's a 

19 

20 

fair assessment. 

MR. FALK: Your Honor, I have no further 

21 questions. Well, wait, Your Honor. Your Honor, if 

22 I may have a moment. 

23 THE COURT: Yes. 

2 4 (Mr. Falk confers with Mr. Palmer. ) 

25 BY MR. FALK: 
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1 Q Are you aware of a -- which witness 

2 testified that they saw Mr. Palmer's car? You can 

3 describe them? 

4 

5 

A I believe Mr. 

have testified to that. 

Smith, Maurice Smith, may 

I think Glen Kennedy 

6 testified that -- I don't know if Glen Kennedy 

7 actually said it was Mr. Palmer's car; but my 

B recollection of Mr. Kennedy's testimony was that it 

9 was a bluish-green Nissan and that it made a loud 

10 noise similar to the defendant's vehicle. 

11 Q If you'd have a mcment to just look over 

12 Mr. Smith's testimony. It starts on Page 99. 

13 A Just a mcment to look over? 

14 Q Well, let's just -- at least his direct. 

15 And, again, see if there's a mention of his car. 

16 A And I'm sorry, sir, I'm on Page 99. This 

17 is the trial transcript? 

18 Q I might have the wrong pages here. Let me 

19 get it for you. I'll get it. 

20 THE COURI': It starts at the bottom and 
21 goes ... 

22 THE WITNESS: Thank you, Your Honor. And 
23 I'm sorry ---

24 BY MR. FALK: 

25 Q We're looking for the -- 'cause you had 
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1 made a statement about that ---

2 A What was your question? I'm sorry. 

3 

4 

5 

Q You were saying that a witness saw his 

vehicle at the scene. 

THE COURT: To save time, if you know 

6 where you're referring to you can refer her to it. 

7 

8 

MR. EMK: I don't see it. 

THE COURT: Okay. Well, I think her 

9 testimony was she couldn't remember, but she thought 

10 maybe Maurice Smith said that. 

11 MR. EMK: She said that Glen Kennedy --

12 I'm just saying on the record. I mean, the record 

13 will reflect that it's neither. 

14 THE COURT: Okay. So she's mistaken today 

15 nine years later. 

16 

17 

18 

19 

THE WITNESS: D:::l you not want me to 

continue the 

BY MR. EMK: 

Q No, please do. 'Cause it refers to parts 

20 of your closing argument. 

21 A I'm sorry? I'm sorry, I didn't hear you. 

22 Q 'Cause I think it relates to part of your 

23 closing argument. 

2 4 A And I'm not sure where in time I might 

2 5 have been referring to this. During my direct 
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1 examination on Page 108 of the transcript I believe 

2 I asked -- if this is Mr. Smith's direct I believe I 

3 asked, "I'm gonna hand you what's been admitted as 

4 State's Exhibits 12, 13, 14, and 15 are these 

5 photographs of the vehicle which the defendant was 

6 driving at the time he and 'Iherris had a fight." 

7 'The answer is, "'That' s the car. " 

s MR. EA.LK: Your Honor, I can move on. I 

9 don't know if this ---

10 THE COURT: Well, I was just looking at 

11 107, Ll.ne 24, the witness identifies the vehicle as 

12 the Neon. Is that what you're looking for? 

13 MR. EA.LK: I'm looking for sanebody that 

14 says that they saw the car on the gravel road. I 
15 mean ... 

16 

17 

THE COURI': Okay. 

MR. EA.LK: Other than people identifying a 

1 s car with Mr. McFadden, I mean, with Mr. Palmer, as 

19 whether or not anybody actually testified that they 

20 saw the car on the road. 

21 THE COURI': Okay. Well, you ... 

22 THE WITNESS: And, again, I'm unclear as 

23 to the time I was referring to during my direct 

24 examination, but I do see that I asked him about the 

25 car. "Co you recognize the car on Page 107, and is 
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1 that the car in terms of the vehicle the defendant 

2 was driving that day?" I'm not sure now as I 

3 testify, whether I meant that day, the day of the 

4 shooting or sane other day; but he does answer in 

5 response, "'Ihe Neon." And Mr. Palmer was alleged to 

6 have been driving a Codge Neon at the time of the 

7 shooting. 

8 BY MR. FALK: 

9 

10 

Q 

A 

I can move on. 

Okay. 
11 (Mr. Falk confers with Mr. Palmer. ) 

12 MR. FALK: Your Honor, I have no further 

13 questions. 

14 THE COURT: Okay. Cross. 

15 CROSS-EXAMINATION 

16 BY MS. DIXON: 

17 

18 

19 

Q 

A 

Q 

Ms. Barr, how are you doing today? 

I'm good. How are you? 

Good, thank you. Before we get started, 

20 how many years have you been a solicitor or were you 

21 a solicitor? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Ten years. 

Ten years. Okay. You --­

Twelve years, I'm sorry. 

Twelve years, okay. And in your 12 years 
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1 as a solicitor did you ever engage in plea 

2 negotiations? 

3 A Absolutely. 

4 Q Okay. And as part of your practicing 

5 engaging in plea negotiations, did you ever agree to 

6 allow pleas to reduce dlarges or to dismiss dlarges 

7 or anything of that nature? 

8 A Sure, you have to. 

9 

10 

11 

Q 

A 

Q 

Okay. 

We can't try every case so you have to. 

Right. So as part of that process it was 

12 ccm:non for you, would you agree, to allow defendants 

13 to plead to lighter sentences or dismiss sentences? 

14 A Absolutely. 

15 Q Okay. And have you ever had a situation 

16 with co-defendants where one was going to testify 

17 against the other and you entered into some sort of 

18 plea agreement? 

19 A Sure. As a part of testifying in a case, 

20 oh, sure. Sure. 

21 Q Is there a thing that you nonnally do when 

22 that's a situation so that you can insure that the 

23 testim:::lny will be -- say the co-defendant pleads 

24 guilty, is there anything you ever do to ffi3.ke sure 

25 they're gonna actually keep up their end of the 
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1 bargaining? 

2 A Yes. If I've got a co-defendant who is 

3 testifying against another defendant in their case 

4 and I'm reducing a charge or I'm engaging in plea 

5 negotiations as a part of the testimony, then I 

6 would typically ask the court that accepts the plea, 

7 if you will, to withhold sentencing until after the 

8 trial of the co-defendant so that I would get the 

9 benefit of my bargain and some assurances that they 

10 don't get the benefit of a plea deal and then get on 

11 the stand and say something that's not truthful. Or 

12 if I've had cases where they're not co-defendants 

13 but an individual has a separate charge and is 

14 seeking a reduction of his or her sentence in 

15 exchange for providing assistance to the 

16 prosecution, again, I would ask the court to accept 

17 the plea but withhold sentence until after the case 

18 I'm trying has been concluded. That happens quite a 

19 bit. in this case, I didn't have a plea deal with 

20 Maurice Smith at the time he entered his guilty 

21 pleas in September, which was probably abcut six 

22 months before the trial of this case. That plea 

23 arrangement or his guilty plea came abcut because he 

24 had multiple charges in two different counties. 

25 Clarendon County and Williamsburg County are all 
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1 obviously within the same circuit. His attorney 

2 contacted the solicitor in Clarendon County who was 

3 prosecuting his drug offenses there and contacted me 

4 and basically said, listen, my guy wants to get 

5 everything wrapped up, he knows he has this -- these 

6 bunch of charges, and he'd like to get everything 
7 done and out the way. And so that's why you see on 

8 sentencing sheets that Chris Durant, who was the 

9 Clarendon County solicitor, signed off on sane of 

10 those things. But it wasn't in connection at all 

11 with Mr. Palmer's case, it was just a ITB.tter of 

12 trying to dispose of six or seven warrants, whatever 
13 the number was ---

14 

15 

16 

Q 

A 

Q 

Right. 

---at that time. 

Absolutely. And if you had had sane sort 

17 of a deal with Maurice Smith would you have handled 

18 the plea itself differently? 

19 A Absolutely. He -- I would not have asked 

20 him -- I would have either not presented the plea to 

21 the court to accept; or if I did and the court did 

22 accept the plea, I'd ask the judge to withhold 
23 

24 

sentencing. 

Q And in this case can you clarify when did 

25 the lawyer contact you or Maurice Smith contact you 
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1 about requesting a downward mxlification, or I guess 

2 he was going to request it. But when did he reach 

3 out to you about that? 

4 A I would say maybe a week or two after the 

5 trial was concluded. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q 

A 

Q 

A 

Q 

After the trial. 

If not, if not longer. 

Okay. But it was not before the trial? 

Correct. 

It was after, okay. And moving on to the 

issues regarding Brady violations. Do you recall 

the evidence that the State had in this case? 

A 

Q 

Generally, yes. 

Do you remember what sane -- what was sane 

15 of the more carpelling evidence? 

16 A There were many eyewitnesses to the 

1 7 shooting. Sane did not cane forward. We know that 

18 there were more people at the scene who did not 

19 testify and did not make their knowledge of what 

20 happened known to law enforcement, for various 

21 reasons. 

22 

23 

24 

25 

Q Is that a thing that sanetimes happens in 

criminal ---

A Nobody wants to be a snitch. Greeleyville 

is a very small town. Everyone knows everyone there 
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1 so that's not unusual at all. But essentially, the 

2 persons who were willing to cane forward and give 

3 sorre infonnation to law enforcement, they were 

4 consistent in their description of the shooter. 

5 Mr. Palmer at the time of trial was very clean cut; 

6 but on the night the shooting happened, he had very 

7 long draids -- dreads in his hair, and he had his 

8 hair pulled back in a ponytail is how the witnesses 

9 described the shooter. 

10 Mr. Palmer had, according to witnesses, a 

11 • 45 caliber handgun in an incident that happened 

12 about a rronth or so before the shooting of Therris 

13 Keels. Law enforcement recovered .45 caliber shell 

14 casings fran the scene of the murder of Mr. Keels. 

15 There was overwhelming evidence in the record that 

16 there was bad blood between the victim and Mr. 

1 7 Palmer prior to the murder. There was testirrony 

18 that during a physical fight between the victim and 

19 the defendant on a prior occasion, the victim got 

20 the better of the defendant and he -- his ego or 

21 whatever was bruised as a result of that; and he 

22 said, you know, this is not the end of it. 

23 There was testirrony about the defendant 

24 having a very unique colored vehicle, that the 

25 vehicle had a missing hubcap on the driver's side, 
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1 that -- and the vehicle had a distinctive sound when 

2 it was running. And obviously, we had the testimony 

3 of Mr. Smith who said that Mr. Palmer, who he knew 

4 very well, went up and shot 1herris Keels who he 

5 knew very well. For some reason I want to say that 

6 there was another witness at trial, a male witness, 

7 who identified the defendant as the shooter. So it 

8 was not only direct evidence, but there was 

9 substantial circumstantial evidence that the 

10 defendant corrmitted this offense. 

11 Q And how many videos do you recall seeing 

12 as part of your invest-- well, as part of your 

13 preparation for this trial? 

14 A As I sit here now, I just remember the one 

15 that was entered in evidence. 

16 Q Okay. And is it corrmon for law 

17 enforcement to go out and look at videos and if 

18 they're not really probative to not take a copy of 

19 them? 

20 

21 

A 

Q 

Very conmon. 

Okay. And do you recall anything about 

22 the video that was entered into evidence that could 

23 have, I guess, been circumstantial evidence for the 

24 State's case? 

25 A Yes. And I believe Mr. Palrrer even 
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1 conceded this at trial. That videotape that was 

2 entered showed a bluish-green D:xl.ge Neon with a 

3 hubcap missing on the driver's side, fly by the 

4 convenience store within seconds of a 9-1-1 call 

5 being placed to law enforcement that Mr. The-- Mr. 

6 Therris Keels had been shot. 

7 

8 

Q 

A 

Okay. Within seconds you said? 

Yes. And it was -- and the store that had 

9 the surveillance footage was less than a mile fran 

10 the shooting site. 

11 Q Gotcha, okay. And going back to the issue 

12 about Croskey's statement, do you recall watching a 

13 recording of her statement? 

14 

15 

16 

17 

18 

A I don't recall watching it. I think I 

recall listening to it. 
Q 

A 

Q 

Listening to it, okay. 

Yes. 

And was there any indication of any 

19 technical issues? 

20 A I, I don't remember. I would just say 

21 this. I know Investigator I.ail. She's been in law 

22 enforcement at that tine probably 25 years. She's 

2 3 one of the more seasoned investigators there. My --

24 in reading Ms. Croskey's transcript what appears 

25 happened is perhaps saneone thought that they had 
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1 their recorder or sanething. There was a problem. 

2 I trust her. I've never had any issue with her, and 

3 if she had a problem -- she testified that she had a 

4 problem with the equiprent or whatever the case may 

5 have been, I'd bet money on it that that's what 

6 happened. 
7 Q And let's see. I'm going back real 

B quickly to sane of the State's evidence. w you 

9 recall any testimony about any distinctive noises 

10 that that car might have made? 

11 A Yes. I believe Mr. Kennedy testified 

12 about that and perhaps one other witness; but I, I 

13 can't rerrember who. But there was more than one 

14 person talking about the distinct sound that the 

15 vehicle made. 
16 Q And did any of them -- anyl::x:x:iy recall 

17 hearing that sound around the time of the shooting? 

18 A My recollection is yes. 

19 Q Okay. And I guess my final question, did 

2 o you give the defense everything that you had or make 

21 it available for them? 

22 A Yes. And I recall that Mr. Ballenger and 

23 I watched the surveillance footage together prior to 

24 trial. 

25 Q Okay. 
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1 MS. DIXON: Just one moment, Your Honor. 

2 Nothing further, Your Honor. 

3 THE COURT: Any redirect? 

4 REDIRECT EXAMINATION 

5 BY J\'IR. FALK: 

6 Q Now, Ms. Barr, you,had testified that you 

7 thought sanel:xx:ly -- that you recollect that sanel:xx:ly 

s else identified Mr. Palmer as the shooter. Is that 

9 just your testimony? 

10 A Yes. 

11 

12 

Q 

A 

Do you recall who that was? 

As best I can remember it was a young 
13 male. 

14 Q But you would allow the record, whatever 

15 testimony was in the record? 

16 A Absolutely. 

17 Q Okay. And do you have -- so it's your 

18 testimony that there was no discussion between you 

19 and the investigators on this case about trying to 

20 see if Mr. Smith wanted to change his statement or 

21 wanted to help? 

2 2 A Was there -- are you asking me was there 

23 

24 

25 

conversation between myself and the investigator or 
the ---

Q Yes. 
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---investigator and Mr. Smith? 

Between yourself and the investigators? 

No. 

Do you know of any -- do you know of any 

5 conversations that the investigators nay have had 

6 with Mr. Smith suggesting that if you help? 

7 A Suggesting that if he helped? What? 

8 Q Yeah. 'Cause, I mean, he rrade a 

9 turnaround in his statement. He gave a statement. 

10 I mean, you're aware that on November 1st, 2010, he 

11 gave a statement and did not identify Mr. Palmer? 

12 And then he came back in later and gave a second 

13 statement. On February 13th, 2012, I guess a 

14 year-and-a-half later, all of a sudden now he does 

15 rerrember Mr. Palmer? 

16 A Yes, that happens quite often. 

17 Q And you're saying that there was no --

18 there was no discussion with Mr. -- with Mr. Smith 

19 arout him changing his statement? 

2 o A I 've never had a discussion with Mr. Srni th 

21 arout changing his statement. Mr. Smith, while -- I 

2 2 mean, he was a convicted drug dealer. And in that 

23 profession it's alrrost worse to be a snitch than it 

24 is to be a murderer so that does not surprise me 

25 that he would have initially been vague arout what 
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1 he observed that night. 

2 

3 

4 

Q No further questions. 

THE COURT: Okay. Anything else? 

MS. DIXON: Just real quick just to 
5 clarify. 

6 RECROSS-EXAMINATION 

7 BY MS. DIXON: 

8 Q So in your experience as a prosecutor it 

9 is corrrnon, or you have experienced witnesses 

10 initially maybe not identifying saneone and later 

11 down the road caning back and ---

12 A And this case is a prime exanple. After 

13 Mr. Palmer was convicted, everybody in Greeleyville 

14 said they saw it and they knew it was happening, but 

15 no one wanted to cane to =urt and say that. But, 

16 yeah, that happens all the time. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Okay. No further questions. 

THE COURT: All right. 

MR. EZl.LK: Your Honor, if I may, 

has one question that I should have asked. 

could just ask one question. 

THE COURT: One question. 

my client 

If I 

FURTHER DIRECT EXAMINATION 

BY MR. EZl.LK: 

Q You are aware that there was a -- of any 
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1 relationship between Mr. Smith and Brittany Croskey 

2 prior to them giving testimony in the trial? 

3 MS. DIXCN: I'm going to object to that. 

4 THE COURT: That's all right. I'm gonna 

5 let him ask it. Thank you. 

6 THE WITNESS: I 'm sorry, was I aware? 

7 BY MR. FALK: 

8 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

step down. 

Yes. 

I don't know if I was aware or not. 

Thank you. 

THE COURT: Okay. Thank you. You can 

THE WITNESS: Thank you, sir. 

THE COURT: The next witness is not here? 

MS. DIXCN: Correct, Your Honor. He is in 

16 a DSS hearing in Florence and is supposed to text me 

17 when he's leaving the courthouse. 

18 

19 

THE COURT: Okay. 

MS. DIXCN: So it' s about an hour drive. 

20 I suspect he will be here hopefully by 11:30. 

21 THE COURT: All right. You have anything 

22 else to put up at this time? 

2 3 MR. FALK: No, Your Honor. 

2 4 THE COURT: All right. Well, why don't we 

25 just plan to be back around 1:15 in case he shows 
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1 up. Okay, all right. Thank you. 

2 · (Whereupon, a lunch break was taken.) 

3 THE COURT: Okay. Y'all ready? 

4 MS. DIXON: Yes, Your Honor. 

5 MR. EALK: We' 11 call Mr. -- we call his 

6 trial counsel to the stand. 

7 THE CIERK: Place your left hand on the 

8 Bible and raise your right hand and state your full 

9 name. 

10 THE WITNESS: Everett Guy Ballenger. 

11 WHEREUPON, 

12 E. <DY BlU.I.E!Gl:R, 

13 having been duly sworn by the clerk, testified 

14 as follows : 

15 THE CIERK: Thank you much, sir. Step 

16 around please. State your name for the record and 

17 spell your last name please. 

18 THE WITNESS: Everett Guy Ballenger, 

19 B-A-1-L-E-N-G-E-R. 

20 DIRECT EXAMINATION 

21 BY MR. EALK: 

22 Q Hello, Mr. Ballenger. 

23 A Good afternoon. 

24 Q Do you have a copy of the trial 

25 transcript? 
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1 A Yes, sir. 

2 Q I'm gonna be asking you sane questions 

3 'out of there so if you can pull that out I'd 

4 appreciate it. And so were you retained on this 

5 case or were you appointed? How did you get to 

6 represent Mr. Palmer? 

7 A I was appointed. 

8 

9 

Q 

A 

It was a conflict case and ---

I believe so. I'm from Florence County. 

10 I prnnarily practice in Florence, but at the time I 

11 believe there was kind of a rollover list from 

12 Williamsburg County to Florence County so I was 

13 appointed in that regard. 

14 Q I gotcha. What is your practice in 

15 general? 

16 A I have a general litigation practice, 

17 criminal defense, family court law, personal injury, 

18 probably. 
19 Q When you started looking at this case, 

20 were you -- was this a case that you were trying to 

21 get a plea on or did you always know this was going 

22 to be a trial? 

23 A It was certainly had its challenges from 

24 the State's perspective, it was a defensible case. 

25 Marc told me from the outset that he wanted a trial. 

81 704



AW - E. BALLENGER - DIRECT 

1 I mean, I don't think an offer was ever made for 

2 less than 30 years; and Marc made it clear that he 

3 wasn't interested, that he was innocent, and so I 

4 was preparing for trial pretty much fran our initial 
5 meeting. 

6 Q Okay. Now there was some testimony 

7 earlier this rrorning when you weren't here, but I 

8 wanna talk to you about three of the gas stations 

9 that sort of made it -- that we talked about this 

1 o rrorning. There' s a ---

11 

12 

13 

14 

15 

MR. FALK: What's it? A Savgo? It's a 

MR. PAI.MER: Citgo. 

MR. FALK: That was a 

MR. PAI.MER: Money Saver? 
16 BY MR. FALK: 

17 

18 

19 

20 

21 

22 

Q All right. So there's the Money Saver gas 

station, and that's the one that State's Exhibit 45 
was on. 

right? 

A 

Q 

That's the video that got introduced, all 

That sounds correct, yes, sir. 

And then it's my understanding that 

23 there's also a Young's gas station which is a little 

24 bit down the road fran the Money Saver. And in 

25 between there, there's a -- there was a gravel road. 
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1 Is this sort of your recollection of what ---

2 A That sounds accurate, yes, sir. 

3 Q Okay. And there was something about 

4 the -- and the State was testifying that the shooter 

5 in this case was on that gravel road in between. At 

6 some point maybe got out of his car, got in his car, 

7 something like that. 

8 A I think the State's position was he 

9 carrnitted the alleged crime and then retreated to 

1 o his car on the gravel road and then sped off the 

11 gravel road and down by the 1'-bney Saver. Yeah, that 

12 was -- that was the State's position. 

13 

14 

Q Okay. And then there was one other gas 

station that was involved in here. There was a 

15 Citgo station that was where Mr. Palmer said he was 

16 getting gas at the time? 

17 A I think so. I can't argue with that. 

18 Q Okay. So did you ever try and get the 

19 video recordings fran the Young's gas station and 

20 the Citgo gas station? 

21 A I did not personally go to the Young's or 

22 the Citgo. I was told by the State that they --

2 3 there was no video fran there. I had no reason to 

24 dispute that. I mean, frankly, just as a general 

25 rule I'm not, you know, chasing the State down for 
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1 evidence to help prove their case. I rrean, I -- if 

2 it was exculpatory, then it's the State's burden to 

3 provide that to me. And I guess that's what Marc's 

4 getting at that it was exculpatory in sane fashion. 

5 And if I thought that it was or if I thought there 

6 was a video there, I would have done everything in 

7 my power to obtain that. I ---

8 Q Well, how far -- when you said the State 

9 told you that there was no vid-- and I'm just gonna 

1 o here talk about the Young's and then the Citgo. How 

11 far into the case was it that the State told you 

12 that there weren't any videos fran these two 

13 locations? 

14 

15 

16 

17 

A 

Q 

A 

I don't want to 

let me back up. 

I don't want to misrepresent when that was 

18 Q let me back up for a minute here. I know 

19 I get conflict appointments in cases. A lot of 

20 times it's pretty far down the road before they 

21 realize there was a conflict. When did you get into 

22 this case? 

23 

24 

A I was appointed by -- I believe the court 

order was filed with the Clerk's office 8/16/12. I 

25 noted in my, in my personal file, that I opened the 
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file on 8/23/12 so. 

Q And the incident was? 

A 

Q 

A 

Q 

A 

10/27/10. 

Yeah. So you were --­

Tried it in March of '13. 

Right. Right. 

So I had it about six rmnths. 

8 Q Okay. So Mr. McFadden, I mean, Mr. Palmer 

9 was testifying that had you gotten the Young's 

10 video, it would have shown the same car that was in 

11 the video 45 still continuing down that same road? 

12 That IS What ---

13 

14 

A I mean, I don't think there's any evidence 

saying, I mean, conflicting that I don't think. I 

15 mean, I, you know, I don't want to mis--

16 misrepresent the facts, but I don't, I mean, the 

17 car -- the video that's in evidence shows the Neon 

18 proceeding in a particular direction. If he's 

19 saying the Citgo or the Young's would have showed 

20 that, then yeah, it would have. I mean, that was 

21 the evidence presented. I don't ---

2 2 Q Well, no, here' s the thing. So the one 

23 that got admitted, there's the video of Exhibit 45, 

24 that showed the Neon passing ---

25 A Correct. 
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It showed three cars passing. 

Correct. 

And then since there's this gravel road in 

4 between, I guess the presurrption is the car turned 

5 down the gravel road, never got a chance to go past 

6 the Young's. And so had you gone to -- if there 

7 were video with that, that certainly would have been 

8 exculpatory that that car that was seen in Exhibit 

9 45 was still traveling down that same road seconds 

10 later? 

11 A Again, I -- and I'm not arguing with you 

12 and I'm ---

13 

14 

Q 

A 

Okay. 

---just trying to be clear on the facts. 

15 I mean, I -- my understanding the State's position 

16 was that was Mr. -- the Neon shown on the video was, 

17 was Mr. Palmer fleeing the scene. 

18 Q Uh-huh. 

19 A The State's position was he carrnitted this 

20 alleged murder, ran off, jurrped in his car, his car 

21 squealed, he, you know, spins out of there and is 

22 flying down the road in his Neon escaping the crime 

23 scene. So whether he turned off imned.iately fleeing 

24 the crime scene, I don't -- I don't see how that's 

25 exculpatory or not but, again, I. .. 
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Q Let me rrove on to one of the other ones 

that we had talked about. 

A But let me just speak to that point. I 

4 mean, I -- I went to great lengths to show on the 

5 video that Mr. Palmer was not speeding by the Money 

6 Saver. The video showed just a Neon kind of 

7 cruising down the road, I mean, and I nay -- I 

8 thought, you know, a significant point by -- and 

9 that was another reason why I didn't want anymore 

10 videos to refute that. I don't know what the videos 

11 had or didn't have and so the video I had showed a 

12 Neon. It looked like just proceeding in the nornal 

13 fashion down the road and that was in direct 

14 contravention with the State's position that, you 

15 know, Marc jurrped in his car, peeled out, and you 

16 know, sped down the road to get away. I mean, the 

17 video I had I thought was, frankly, favorable to 

18 Marc. 
19 Q Okay. Let me ask you, I'm gonna show you 

20 sorrething that Mr. Palmer testified was in the 

21 discovery. 

22 A Yes, sir. This appears to be a statement 

23 

24 

25 

fran Joseph Sabb. I believe he's referred to as 'IT 

in all the ---

Q Okay. 
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---trial testmiony. 

All right. And so you had -- you 

3 acknowledge having received that? I mean, that 

4 looks familiar to you? 

5 A Yes, sir. Yes, sir. 
6 Q Okay. Let me just go to one page of it 

7 here. So if we're on Page 3, Page 3 of Mr. Sabb's 

8 statement, he refers to a statement that he had made 

9 earlier; is that correct? "Like I told you all 
10 earlier." 

11 

12 

13 

A 

Q 

A 

Yes, sir. 

Did you ever get that statement? 

No. No. I, I mean, him saying I told you 

14 all earlier, I didn't know if that was a, you know, 

15 recorded statement or when that was taken or, I 

16 mean, that -- the short answer to your question, 

17 sir, no, I did not, I didn't get that statement. 

18 Q And did you request it from the 
19 solicitor's office? 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

I sent Brady and Rule 5 requests. 

Okay. 

And I can't look for evidence that I don't 

know exists. I mean, you know, and that's just ---

Q Fair enough. 

A That's just the sinple fact of any claim 
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that I couldn't produce or should have produced or 

should have looked for evidence. I mean, again, I, 

I can't look for what I don't know is there. 

4 Q Fair enough. 

5 A And, again, yes, there is a reference to 

6 another statement and I acknowledge that and so; 

7 but, no, I did no independent further investigation 

8 on whether or not there was another statement 

9 sorrewhere. And I told you all -- what' s this, 

10 'Thursday so. Presumably, yeah, there should be, I 

11 guess, sorre statement from 'Thursday. Again, whether 

12 it was recorded or not, I mean, I think the evidence 

13 is pretty clear from sorre of these investigators 

14 that they took statements that weren't recorded, 

15 either audio recorded or certainly not transcribed, 

16 but. I mean, again, the problem with a lot of these 

17 statements was they're so conflicting. One day they 

18 would be favorable to Marc; the next day they would 

19 not be favorable to Marc so. The problem in general 

20 with continuing to look for things was it always 

21 tend to turn up just rrore conflicting statements, 

22 which is helpful to Marc; but at the same time, they 

23 would -- these witness would then kind of double 

24 down on a incriminating statement so I -- in my 

25 professional opinion, the State had a difficult time 
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1 proving the case with the evidence that was 

2 presented so that's what we end up with. 

3 Q And you were never made aware of any type 

4 of plea deal that was between the State and Mr. 

5 Smith, right? 

6 A No. No, sir. No, I ---

7 Q I mean, you cross-examined Mr. Smith ---

8 A I did. 

9 

10 

Q 

A 

---pretty vigorously on that point. 

I did. And in my experience in state 

11 court in general, unlike federal court -- and I 

12 certainly don't purport to be an expert in federal 

13 cr:irninal defense, but they have proffers and they 

14 have written plea agreement and there is -- the only 

15 time you sign something in state court is your 

16 sentencing sheet when you're about to plead guilty 

1 7 and so, you know. So far as me searching for a 

18 written plea agreement or even an agreement that Ms. 

19 Barr or anybody else would have promised Mr. Smith 

20 in exchange for his testimony, I didn't expect to 

21 find any of that. My -- my best course of finding 

22 infonnation that regard would -- would have been 

23 fran cross-examination of Mr. Smith. 

24 

25 

Q 

A 

And Brittany, is it Croskey? 

Yes, sir. 
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Q She identified Mr. Palmer in court; is 

that correct? 

A 

Q 

A 

She -- she did. 

Okay. 

Best she can. 

6 Q Did you consider trying to move in limine 

7 of some type of Biggers hearing prior to that to 

8 question the, you know, whether that would be a 

9 reliable identification? 

10 

11 

A I didn't. I didn't think it was a Biggers 

analysis because it was not a photo lineup. I mean, 

12 I understand that it doesn't necessarily have to be 

13 a photo lineup out-of-court to invoke those 

14 considerations. I do think it has to be that to 

15 

16 

invoke a Biggers hearing. 

Q That's what I'm saying, a Biggers type. I 

1 7 mean, the judge is always the, sort of the gate 

18 keeper of evidence and you could have moved to have 

19 it excluded sort of similar to Biggers, say whether 

20 or not it would be unreliable but highly 

21 prejudicial. 

22 A I, I could have. I, I don't think given 

23 the facts that it was a motion that had any merit. 

24 I mean, she -- her position was she had -- she had 

25 personal knowledge and she personally viewed, you 
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1 know, what she testified to and so it's a weight 

2 issue versus an admissibility issue in my opinion. 

3 Q But she had testified -- she had gave a 
4 

5 

6 

7 

8 

statement. I'll give you a second to sort of 

familiarize yourself. 

A 

statement. 

Q 

Yes, sir. I'm familiar with Ms. Croskey's 

Okay. And her statement wasn't 

9 necessarily that convincing? 

10 A It was not convincing at all. I agree 
11 wholeheartedly. 

12 Q And really, her identification is not 

13 that she saw his face; it's that she saw his walk. 

14 A That's right. 

15 Q Okay. And also, if you look at that 

16 statement, the investigator -- I don't know if it 

17 was I.ail or the other one -- really sort of led her 

18 through that. If I could just show you those 

19 sections. Sort of look on, just be reading that on 

20 Page 15. So like, if you read on that Page 15 of 
21 

22 

23 

24 

that statement, can you just sort of read into the 

court what the first four lines are? 
A Question, this would be fran ---

MS. DIXON: Your Honor, I'm gonna object 

25 to hearsay. This is not in evidence. 
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1 MR. FALK: All right. So, Your Honor, we 

2 would move to have this entered as our exhibit 1. I 

't' 3 mean, i s ---

THE COURT: You• re reading a ---4 

5 MS. DIXON: A recorded statement, Your 

6 Honor. 

7 

8 

9 

THE COURT: It's like a transcript. 

MR. FALK: Of a statement ---

THE COURT: Was it introduced at trial? 

10 MR. FALK: No, it was not. But the reason 

11 why it was important, my point is, is that this is 

12 part of the discovery that trial counsel had and so 

13 I'm just establishing that he had knowledge of a 

14 prior statement that could have -- could have become 

15 a prior inconsistent statement and could have been 

16 used at trial. 

17 

18 

THE COURT: Well, why do you need to read 

it in? Ask him to review and then ask the 

19 questions. 

20 

21 

MR. FALK: Okay. 

THE COURT: I don• t know if it• s damaging 

2 2 or not; but technically, I think she' s right so. 

23 BY MR. FALK: 

2 4 Q If you read down there to about line maybe 

2 s 8 through 14 and then 15. I mean, she• s saying is 
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1 it fair that he's asking whether or not there's 

2 anything distinctive about mm. She's sort of 

3 saying, no, no, no, and ... 

4 A That's fair. 

5 Q 

6 walk? 

7 

8 

9 

A 

Q 

A 

And then he says, well, what about the 

And that's -- that's -- that is fair. 

Okay. 

And I was aware of this and I 

1 o cross-examined Ms. Croskey extensively exactly that 

11 line of questioning about didn't -- didn't 

12 Investigator I.ail ask you questions about 

13 Mr. Palmer's walk and didn't you tell Investigator 

14 I.ail that he didn't have a funny walk and didn't 

15 Investigator I.ail keep on and you finally relented, 

16 yes, sir, I 'm aware of this. And Ms. Croskey and I 

1 7 got into that at length. Ms. Croskey' s testimony in 

18 the transcript, again on Page 179 and it's in the 

19 record; but her and I had a very lengthy 

20 conversation about that, about her prior statements, 

21 about how inconsistent it was. In fact, I sent a 

22 private investigator that my firm hired with our own 

23 money to investigate and speak with Ms. Croskey, and 

24 she told the private investigator -- she was all 

25 over the map too and Marc believes he should have 
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1 been called as a witness; but she told the private 

2 investigator that, yeah, she made a statement to 

3 Lail and it was not accurate, but then she -- by the 

4 end of the tine she was conversing with our private 

5 investigator, her position was, oh, my original 

6 statement to the police was accurate. So we didn't 

7 call the private investigator because at the end of 

8 the day prosecutor's trial testirrony, which is what 

9 it turned out to be, was going to be I was truthful 

10 to the police so. That was not helpful to Marc's 

11 case and that is why the private investigator was 

12 not called as a witness. 

13 Q But as far as being able to cross-examine 

14 her about her flip-flopping back and forth and 

15 suggestion about that, she was really identifying 

16 him based on his walk. That's sanething that a 

17 trial court could have evaluated first to see 

18 whether or not that was gonna be more prejudicial or 

19 probative, whether or not that was gonna be 

20 sufficiently reliable to allow her to stand up in 

21 court to point the finger? 

2 2 A can you phrase it ---

23 THE COURT: Was there a question there? 

24 BY MR. FALK: 

25 Q You could have done that; is that correct? 
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1 A You phrasing I could have? You could 

2 have -- yes, sir, I could have or I could not have. 

3 Q And then, had that been done, that issue 

4 would have been preserved for appeal? 

5 A I'll let, you know -- if it was raised and 

6 ruled upon, then it would have been preserved for 

7 appeal. I will agree with that statement. 

8 Q Okay. I'm gonna try and sort of go 

9 through the transcript a little better. Can you 

10 just look at sane of the court's opening remarks. 

11 Page 79, lines 19 through 23. 

12 A Yes, sir. 

13 

14 

15 

16 

Q 

A 

Q 

A 

You see the search for the truth language? 
Yes, sir. 

Did you consider objecting to that? 

No, sir. I'm aware of the 2018 case 

17 addressing that issue; but in 2013, obviously that 

18 case was not published. And, frankly, I've heard it 

19 a hundred times. You know, that doesn't make it 
20 right. I just ---

21 Q No, I know. I just -- now can you look at 
22 

23 

24 

Page 115. 

A Yes, sir. 

Q Starting on line, line 8 . I think there' s 

25 a question. So -- and this is -- this is Maurice 
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Smith's testimony; is that right? 

A I don't disagree with that. 

Q Okay. And so the question is put, "So you 

see Mack. Then tell us what happens at this point." 

5 And Mr. Srni th' s response was, "He came out across 

6 the roads towards Terrace. Terrace had already 

7 stopped. Terrace, I saw him gesture, put up his 

8 hands, " I guess, like this. Did you consider test--

9 objecting to that as in effect a hearsay statement, 

10 the fact that he, Smith is saying that sanebody else 

11 was canrnunicating through his gestures and that 

12 there was a South Carolina case law, 321 SC 55 and 

13 State v. Townsend where they talk exactly abcut 

14 that, that can be hearsay testimony, you know, 

15 testimony that sanebody pointed their finger or in 

16 this case put their hands up like I don't have a 

17 gun. 

18 A I took this testimony as a present sense 

19 impression of what the witness was -- was seeing 

20 with his own two eyes. So, I mean, when he's got 

21 personal knowledge and he's describing event that he 

22 saw, I did not consider hearsay objection based on 

23 his personal knowledge of what he was looking at. 

24 It wasn't what sanebody told him. It was his -- my 

25 understanding of that testimony was that it was his 
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1 personal knowledge, he witnessed that event. 

2 Q All right. So as far as talking about 

3 hearsay, if you can -- what I want to bring you to 

4 is McFadden's testimony about the statement that 

5 D'.:lntrell Matthews, I guess, gave to him. And it 

6 looks like there's a sidebar at Page 311. 

7 A Yes, sir. 

8 Q So, and if you could kind of read 

9 backwards and forwards fran that to yourself, can 

10 you sort of know what was going on there, what that 

11 sidebar might have been about? 

12 A It looks like Ms. Barr wants to know fran 

13 the Investigator Matthews had any infonnation about 

14 the murder weapon or if the witness had any 

15 infonnation fran Matthews. I objected to hearsay. 

16 Ms. Barr responded that it was inpeachrrent 

17 testimony; and then, yeah, right, there was a 

18 sidebar and then the judge ruled on the objection. 

19 Q So ---

20 A I rrean, I said, Judge, this is hearsay and 

21 he said, no, it's not, Mr. Ballenger, I overrule 

22 your objection. I rrean, that -- so it was raised 

23 and ruled upon. I rrean, I'm done arguing with the 

24 court when he rules, when the court rules upon my 

25 objection. 
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1 Q I appreciate that, but I'm just trying to 

2 get at do you know what that sidebar -- was she 

3 saying that this is a prior inconsistent statement 

4 or ---

5 A I, I don't want to speculate on what 

6 exactly she said or not, but----

7 Q Okay. 

s A I objected. She said it was proper and 

9 the judge called us to the bench and so I went and 

10 the objection I raised was overruled so. 

11 Q Okay. 

12 

13 

14 

A 

you --­

Q 

But, no, sir, I can't ten years ago tell 

Of course not. But I'm just trying to get 

15 at since -- so he made several other, McFadden made 

16 several other statements about what wntrell had 

17 said and you didn't object to those so I'm assuming 

18 you were not objecting because it was covered by the 

19 judge's prior ruling. Is that fair? 

20 A I would -- I mean, again, I, I couldn't 

21 argue with that, but I don't want to mislead anyone 

22 on my exact thoughts. 

23 Q I tried that many cases and this is a 

24 Williamsburg -- is it carmon for the sidebars not to 

25 be transcribed? 
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A I would direct that to the court reporter. 

I would -- I had another Williarnsburg·trial and that 

one went better for the defendant so we didn't have 

a transcript so I -- I'll put it to you that way. I 

5 don't -- I can't answer that question, sir. Sorry, 

6 that's the short answer. 
7 Q But you would appreciate that if there's 

s gonna be an issue to raise on appeal, the sidebar 

9 would be important to know the basis for why the 
10 judge ---

11 A I -- yes, sir. 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Q 

---overruled your objection? 

I would -- I would agree with that. 

If you could look at Page 216. 

Yes, sir. 

And if you look at that, that is 

17 I:bntrell's testimony about his conversation with 

18 Mr. McFadden. Can you sort of read through that. 

19 A I 'm sorry, this is whose testimony? It 

20 would be on Page 216? I:bntrell Matt-- okay, so this 

21 is I:bntrell Matthew's testimony. 

22 Q 

23 nurriber. 

24 

25 

A 

Q 

I may have given you the wrong page 

No, I would have Mr. Matthews --­

Yes. 
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---testify at 216. 

216. 

Yes, sir, I'm on Page 216. 

All right. So she's asking him whether or 

5 not he ever made these staterrents to Mr. McFadden; 

6 is that right? 

7 A Yes, sir. 

8 

9 

10 

Q 

A 

Q 

And he's denying all those staterrents? 

Yes, sir. 

So that sets up the irrpeachment under 

11 prior inconsistent staterrent, right? 

12 A Yes, sir. 

13 Q But when you look at that, do you ever see 

14 him making a staterrent, D::lntrell ever making a 

15 staterrent about whether or not the gun was given 

16 to -- on O'Neill Matthews? 

17 A (No response. ) 

1 s Q And then it goes on to the next page. So 

19 that part of the staterrent about the gun going to 

20 O'Neill, that was not part of his original 

21 

22 

testimony, was it? 

A I don't think so. I mean, the transcript 

23 will speak for itself. 

2 4 Q Okay. So you would -- would you agree 

25 that if that testimony was admitted as a prior 
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1 inconsistent statement, that would not cover a 

2 statement for which there was no prior testimony? 

3 A Yeah. There's no prior testimony in the 

4 record then I would, I would agree with that. But I 
5 

6 

7 

8 

9 

10 

11 

Q I'm gonna sort of go back and let's just 

look at a couple of other places in the closing 
argument primarily. 

part of the State's 

THE COURT: 

MR. FALK: 

So starting at Line 22, this is 

closing? 

What page are you on? 

I'm on page -- excuse me, Your 
12 Honor, Page 488. 

13 THE WITNESS: Yes, sir, I'm on Page 488. 
14 BY MR. FALK: 

15 Q And then she goes on and says -- and 

16 she's talking alx>ut Smith pleading straight up; is 

17 that correct? Goes on to the next line. He pled 

18 guilty straight up. The man did his wrong. He pled 

19 guilty straight up and he's serving his sentence. 

20 He is paying his debt to society. I'm going to tell 
21 

22 

23 

24 

25 

you, you know. You see that line there? 

A 

Q 

Yes, sir. 

All right. But Smith didn't plead 
straight up, did he? 

MS. DIXCN: I'm gonna object to facts that 
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1 are not in evidence. I don't know that we know what 

2 type of plea it was. 

3 MR. FALK: [b you have any evidence that 

4 he ---

5 THE COURT: Well, hang on. He -- I 'm not 

6 sure what all was in evidence at the trial, but I 

7 believe he testified there was no deal; is that 

8 right? 

9 MR. FALK: Yes. But he still -- he still 

1 o did plead straight up. That was a 

11 mischaracterization. 

12 THE COURT: Well, explain what you mean by 

13 pleading straight up. 

14 BY MR. FALK: 

15 Q Mr. Ballenger, when you hear that 

16 sorrebody is pleading straight up or the solicitor 

17 cares to you and says your guy can go in there and 

18 plead straight up, what does that mean to you? 

19 A That would mean without reccmnendation, 

20 that he was looking at a term of years and it would 

21 be corrpletel y up to the court as to what his 

22 sentence would be. That would be a straight up 

23 plea, without recorrmendation, without negotiation. 

24 Q And wouldn't it also mean that he's gonna 

25 plead to the charge? 
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1 A Correct. That would be whatever he --

2 whatever he's pleading guilty to is without 

3 recarrnendation from the State as to what the 

4 appropriate sentence would be so it would be left 

s conpletely to the discretion of the court. 

6 Q So if he's pleading to a lesser charge, 

7 that's not necessarily a straight up plea? 

8 A Not nee-- no. I mean, it would be -- he 

9 can plead straight up to a lesser charge, but I 

10 mean, yeah, he would be getting the benefit of 

11 pleading to a lesser charge so, I mean, he wouldn't 

12 be pleading straight up as he was originally 

13 charged, no. He could plead straight up to a 

14 lesser, a lesser charge with no -- no reconmendation 

15 on sentence, but there would be a benefit to the 

16 defendant to obviously pleading to a lesser charge 

17 so we're parsing words which ---

18 Q Oh, well, now you were aware that 

19 Mr. Smith had charges in Williamsburg County; is 

20 that right? 

21 A Yes, sir. 

22 Q Were you aware that one -- and those are 

23 two trafficking charges; is that right? 

24 A Yes, sir, 'cause we talked about that at 

2 s length on his ---
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1 Q Right. 

2 A ---cross-examination al::x)ut the charges he 

3 was facing and the deal that he was getting and 

4 whether he had an official deal or not on the table 

5 that he, I believe, you know, expected. It was 

6 clear that, you know, we were all concerned that he 

7 was testifying favorably for the State in exchange 

s for a deal, you know. 

9 Q But he was -- I mean, he was allowed to 

10 plead to trafficking to the lower quantity from the 

11 10 to 28 'cause he was at the 28 to 100, right? 

12 A He was under sentence. I mean, he came 

13 from scr:x::. He was under sentence, I believe, for 

14 possession or trafficking at the time he testified. 

15 Q And one of his charges was nol prossed; is 

16 that correct? 

17 A I, I don't specifically recall, but I 

18 don't dispute that. He had a bunch of them I think. 

19 He might have had some more pending while we were 

20 trying Marc's case. I don't -- I don't recall that 

21 specifically. 

22 

23 

24 

25 

Q Cb you ever -- when you're trying cases do 

you ever consider objecting to a State's closing 

argunent when you think that they're crossing the 

line? 
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1 A If I believe they crossed the line, I 

2 raise it post-argument. I mean, again, I think the 

3 criminal rules prevent an objection while the 

4 solicitor is arguing. I mean, I think the criminal 

5 rule says shall not interrupt opposing counsel. I'm 

6 not looking at the rule; but I think the appropriate 

7 time if I believe closing was objectionable, yeah, 

B it would be raised post-closing. I mean, I think 

9 there's -- Marc and I disagree on what's 

10 objectionable and what's sirrply he doesn't like it 

11 'cause he doesn't think it helps his case. But just 

12 because he doesn't like the closing doesn't make it 

13 objectionable. 

14 Q Well, look at Page 478 starting with Line 

15 11 and sort of going through 480, Line 10. 

16 A Page 478 beginning which line? I'm sorry. 

17 Q Starting Line 11 continuing to the next 

18 page on Line 10. 

19 A Okay. Yeah, she's -- she's basically 

20 saying he dressed up for trial and that's not his, 

21 you know, true, true character, is what -- the way I 

22 characterize her test:irrony. 

23 Q Part of that Line 11 through 24, "He's 

24 trying to present an image to you that he is not. 

25 He canes into this courtroan. He wants to portray 
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1 himself as conscientious, studies, you know, hits 

2 all the high oorks, but it's a lie. That's a lie 

3 going on." So, I mean, when do you think that the 

4 solicitor sort of crosses the line as far as making 

5 this a personal attack against the client? calling 

6 him a liar fran the stand, I mean, during closing? 

7 A I mean, that's her surrrnation of what she 

s thought the evidence reflected. I, I don't agree 

9 with it and that's why we had our own closing as 

10 well that, you know, rebutted all that. And it's 

11 ultiITBtely up to the jury to detennine. I mean, 

12 they're the fact finder whether they believe him or 

13 not, I mean. So I didn't, I didn't find that 

14 objectionable. She didn't find any of my closing 

15 objectionable which I thought was fairly aggressive 

16 on the State ---

17 Q If you look at page ---

18 

19 

20 

21 

A 

Q 

---not having the case ---

Page 484, Lines 23 through 25. There 

she's talking about [X)ntrell's testimony. 

A I see the page. Are you referring to 

22 particular lines? 

23 Q 484 and then, really, like the last 

24 three lines, 22 to 25. I guess there she's 

25 surrrnarizing a conversation that she assumed McFadden 
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1 had with the parole officer. 'Cause you remember 

2 

3 

4 

that issue, right? 

A 

Q 

I do. I remember the issue, yes, sir. 

You think that part of the line that says 

5 "if the guy canes forward and he tells me the 

6 truth," do you believe that that is bolstering for 

7 his credibility? 

s A Yeah. That's her position, yes, sir. I 

9 mean, she says in essence her witness is telling the 

10 truth. I don't think that's a strange or 

11 out-of-line statement for the State to take. Just 

12 like I -- the State would want Palmer was telling 

13 the truth. I mean, I -- that's my position. I'm 

14 entitled to argue it ---

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

22. 

Q 

A 

Q 

A 

Q 

Well, then ---

---in closing, so is the State. 

In looking on Page 489, lines 18 through 

Yes, sir. 

It's Mr. Palmer's contention that she's 

still bolstering the testimony of D.)ntrell fvlatthews. 

Sort of a cathartic effect of going to prison and 

then you want to start telling the truth and then 
sort of ---

A Yes, sir, I agree that testimony is in 
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there and that's -- that's an accurate 

characterization of that, or of her closing. 

Q And do you think it's bolstering the 

testimony? 

I ... 

A 

Q 

A 

Q 

Again, I think it's sumnation and closing. 

Page 490, Lines 4 through 6. 

Yes, sir, I see the surrmation there. 

"That's why I suhnit to you his testimony 

is believable." 

A 

Q 

Yes, sir, that's what she says. 

You would admit that Mr. Smith was the key 

13 witness in this case against -- I mean, he was the 

14 main identification witness; is that correct? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A He -- I -- he was certainly fran the 

State's ]X)Sition very -- yes. I mean, he was an 

:inportant witness in the case. 

Q So the credibility of his testimony for 

the jury would obviously be very :inportant? 

A Everybody's credibility was very :inportant 

in this entire case, him included. 

Q Would you agree that in a closing argument 

the solicitor at least has to confine the remarks to 

so that the jury is gonna reach a decision based on 

the facts in the case, not sane other kind of 
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1 passion or prejudice? 

2 A I would agree with that. The rules 

3 prevent appealing to passion and prejudice. 

4 Q Would you look at Page 495, lines 5 

5 through 16. 

6 A Yes, sir. She implores the jury to return 

7 a guilty verdict? 

8 Q No, my -- my point is, does that not seem 

9 like that is sort of a golden rule type argument, 

10 you know, let's tell the corrmunity that we're not 

11 gonna accept vigilante justice, if he gets away 

12 with it I might as well burn down -- we might as 

13 well all just burn down the courthouse? 

14 A I mean, that could be viewed in that 

15 fashion. 

16 

17 

Q I have no further questions. 

THE COURT: Cross. 

18 (Attorney confers with Mr. Palmer. ) 

19 MR. FALK: If I could ask him a couple 

20 more questions. 

21 BY MR. FALK: 

22 Q Is there a confidential informant in this 

23 case? 

2 4 A I 've read Marc' s, you know, application 

25 and all that. I'm not familiar with any 

110 733



1 

2 

AW - E. BALLENGER - DIRECT 

confidential informant and I could be ---

Q Well, did we know the name of the person 

3 who got the gun frcm I:bntrell and then gave it back 

4 to Mr. Palmer? 

5 A I don't recall. I mean, I -- that was, 

6 again, one of the State's problems. I, I don't know 

7 where they ever -- I don't recall where the .45 came 

8 frcm or didn't, and Marc never -- they never put --

9 our position was there was a . 38. The only thing 

10 involving Marc was a .38. I mean, they found .38 

11 shells in his car I believe, and Marc testified he 

12 never had a .45. I mean, we tried to separate 

13 ourselves frcm a .45, period. So I, I don't know 

14 anything about a confidential informant, no. And so 

15 the short answer to your question is I don't know 

16 anything about it. 

1 7 Q Was there any proof that the gun was 

18 the murder weapon was a .45? 

19 A I don't want to misrepresent anything. I 

20 think the autopsy proved that, I think. 

21 Q 'Cause the gun was never recovered? 

22 A Correct. I think it was pretty clear that 

2 3 the murder weapon was a . 45. That's where the -- I 

24 didn't have a lot of objections if it involved a .45 

25 because our case was it was a .45, and Marc had no 
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1 connection to a . 45 and so anything involving a . 45 

2 was favorable to Marc. 

3 Q Is whether or not it was a -- it really 

4 carre fran D::>ntrell Williams; is that right? I'll 

5 

6 

7 

8 

9 

show you this. 

MS. DIXOO: May I see that? I'm sorry. 

MR. FALK: Yeah. 

(Attorneys confer. ) 

THE WITNESS: I' 11 be glad to look. I 

10 think they had independent corroborating 

11 satisfactory evidence that the .45 was the murder 

12 weapon. I don't ever have any doubt in my mind that 

13 was -- that was the case, whether D::>ntrell Matthews 

14 said it or not. I was satisfied there was 

15 independent, substantial, and significant and 

16 convincing evidence that the . 45 was the murder 

17 weapon. 

18 

19 

20 

21 

22 

23 

24 

25 

Q All right, 

MS. DIXOO: 

THE COURT: 

thank you. 

Ready, Your Honor? 

Yeah. 

MS. DIXOO: May it please the Court, I 
apologize. 

CRO SS-EXAMIN ATIO N 

BY MS. DIXOO: 

Q How are you doing today, Mr. Ballenger? 
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Well. How are you? Thank you. 

Good, gocx:i. And how many years have you 

3 been practicing law? 

4 A I graduated from South carolina in 2004. 

5 I clerked with Jim Brogdon, Judge Brogdon, for just 

6 about eight months before he went back to private 

7 practice and so I started March 1 of '05 in private 

s practice. 
9 Q Private practice. And what percentage 

10 of that do you think is criminal law if you had to 

11 guess? 

12 A I -- it's pretty evenly split between 

13 criminal, family law, and personal injury, so about 

14 30 percent, 30 percent, and 30 percent. 

15 Q Gotcha, okay, okay. So by the time ---

16 A Give or take 90 percent law practice. 

17 Q So by the time you tried this case in 2013 

18 you had had a gocx:i bit of criminal experience? 

19 A Yes, ma'am, not as much as now but. 

20 Q D'.:l you recall the -- in terms of your 

21 representation of Mr. Palmer, do you recall how many 

22 times you met with him? 

23. A I've tried to just do a cursory review of 

24 my file before I testified today on that issue. I 

2 5 have four instances where I have notes from the 
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1 jail, it looks like, where I met with him in 

2 Effingham at the Florence County detention center. 

3 10/02/12, 10/19/12, 11/05/12, 12/28/12 we met. I 

4 have notes specifically reflecting that. I probably 

5 met with him between August of '12 and October. I 

6 probably met him soon after I was appointed so I 

7 think I probably met him -- if I had my best guess 

8 it would be six times. 

9 Q Six times, okay. And do you remember the 

10 evidence that the State had against him in this 

11 case? 

12 A It was admittedly circumstantial 

13 eyewitness testimony. And Mr. Smith, Ms • Croskey, 

14 those were the two key witnesses in my opinion, and 

15 they -- they claim that they witnessed it happen so 

16 that was basically the State's case. 
17 Q D:l you recall a video? 

18 A Yes, the Money Saver video. Yeah, that 

19 was allegedly evidence of Mr. Palmer being at the 

20 crime -- crime scene at the time the 9-1-1 call came 

21 in. The State's position was 9-1-1 call came in at, 

22 say, 10:37 p.m. on the -- on 10/27/12 and then the 

23 Money Saver video shows 10:38:12, you know, 

24 Mr. Palmer's Neon leaving the immediate vicinity so. 
25 Q Gotcha. And ---
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1 A That was the State's position. 

2 Q I'm sorry. Did you have time to review 

3 this video prior to trial? 

4 

5 

A 

Q 

I did. 

You did. And did you discuss all of this 

6 evidence with Mr. Palmer? 

7 

8 

9 

10 

11 

12 

A 

Q 

I did. 

And did he have any defenses? 

A Yeah. Again, it was a circumstantial 

case. Credibility was a big problem in my opinion 

for the State as far as inconsistent statements of 

all their witnesses. Mr. Smith had a bias problem 

13 with his pending criminal charges. Ms. Croskey had 

14 

15 

16 

17 

18 

a, I describe as kind of a memory problem. I mean, 

she would -- she had conflicting testimony as what 

she saw or didn't see and whether it was Mr. Palmer 

or whether it was not Mr. Palmer. There was 

absolutely no physical evidence. There was no DNA. 

19 I mean, again, it was -- it was a highly witness 

20 driven case and then not scientific fran a DNA 

21 standpoint. I mean, they -- there's a bunch of 

22 testimony about whether or not Marc's car was making 

23 a noise. That's about as technical as we got. 

24 Q Did he ever raise any kind of alibi 

25 defense with you? 
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1 A I don't wanna mislead anyl:xx:iy on where we 

2 left that. I mean, he gave a statement with an 

3 alibi in it that we tried to suppress and that 

4 motion was denied, so that was -- that was 

s problerratic ---

6 

7 

8 

9 

Q 

A 

Q 

A 

D:) you feel like you have --­

---for Marc. 

Oh, I'm sorry. 

Yeah, I mean, at the end of the day 

10 that -- he testified he was cross-examined on that 

11 so, I mean, the State tried to make points on him 

12 having inconsistent testimony so which, again, made 

13 it another credibility issue amongst all the 

14 witnesses involved, including Marc. 

15 Q And let's see, do you feel like you had 

16 enough time to prepare for trial? 

1 7 A I was appointed. Marc told me that he 

18 wanted to have a trial. The State wasn't making any 

19 offers that I thought, frankly, were -- Marc would 

20 consider, and so I just -- yeah, I had enough time 

21 'cause I made up my mind from the outset it was 

22 likely gonna be a trial; and Marc, Marc had been 

23 sitting there over two years at that point so it 

24 needed to be tried so I had enough time and made it 

2 s a point that we would -- I think, in fact, I think 
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1 knowing what I knew that it was gonna be a trial, I 

2 think I just asked the State for a date certain, you 

3 know, like the first of the year or something. 

4 Like, again, if I was appointed in August I said, 

5 you know, let's just pick a term, you know, first of 

6 the year and let's just agree that that's first up 

7 so everybody would know to be prepared and ready to 

8 

9 

10 

go forward. I believe that's what happened. 

Q 

A 

And what was your trial strategy overall? 

I mean, again, the State's case had its --

11 had its flaws. There was a -- I don't want to say 

12 disconnect. There was a professional conflict. You 

13 know, Marc asserting actual innocence. Sometimes 

14 you -- me personally, I would rather focus 

15 wholeheartedly on reasonable doubt or actual 

16 innocence. I mean, this case presented kind of a 

1 7 mixed bag. Marc asserted that he was innocent, 

1 s which is fine. I mean, that's his defense so that's 

19 what we went with. You know, maybe mixing those two 

20 things together made it a little more difficult, but 

21 the trial strategy was both. Marc, allowing Marc to 

22 assert his actual innocence and focus on the lack of 

23 evidence or lack of credible evidence that the State 

24 had, which was simply mainly two eyewitnesses that 

25 had statements that were all over the map. So that 
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1 was the trial strategy. 

2 Q And how did you use those witness 

3 statements in the trial itself? 

4 A Cross-examination. I mean, the transcript 

5 speaks for itself in that regard. I mean, those 

6 witnesses, again, were all over the rrap as evidenced 

7 by prior statements and as evidenced by the 

8 statements they gave at trial and in response to my 

9 cross-examining questions, cross-examination 

10 questions. 

11 Q And talking about he's rrade a lot of 

12 allegations today about a deal that the State had 

13 with Maurice Smith. Are you aware of any evidence 

14 today or even at the time of the trial that there 

15 was any sort of deal that the solicitor had with 

16 Mr. Smith? 

17 A No. No. No. 

18 Q I.et' s see. And going on to allegations 

19 about Brady violations, did you have any issues 

20 getting any evidence from the State? 

21 A No. I mean, they produced before trial 

22 everything that they introduced. They didn't 

23 introduce anything that wasn't produced pretrial. 

24 Again, I, I can't ask for what I don't know exists 

25 so, I mean, if I was misled, again, that's, that's 
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on the State. 1 

2 Q And in tenns of that same thing, so you 

3 just said there was no surprise evidence at trial. 

4 Was there any late evidence that you got on the eve 

5 of trial that you didn't feel like you had titre to 

6 review, or do you feel like everything was handed 

7 over titrely? 

B A I mean, I didn't have any objection to the 

9 titreliness of what I was given. 

1 o Q Okay. And then in tenns of sane specific 

11 evidence that he's raised today, he's raised sane 

12 issues with surveillance videos at a gas station. 

13 Let me start by asking, did he -- what did he tell 

14 you he was doing during the titre prior to the 

15 shooting? What was kind of his story of, if he had 

16 one, maybe he didn't. 
1 7 A I mean, I don't wanna -- I don't wanna 

18 speculate or try to recall exactly. I think it 

19 mirrored what his trial testimony was 'cause we 

20 did -- I mean, we tried to nail down, you know, what 

21 the facts were as him and I understood them and what 

22 he was gonna testify to so his trial testimony would 

23 have reflected what I thought or what he told me. 

24 And I think that sits with, I mean, he -- there's 

25 the alibi testimony or in the previous statement, 
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1 and he said I think honestly in trial that he was 

2 nervous and that part of the statement was not 

3 accurate so I believe his trial testimony was 

4 accurate as to what Mr. Palmer's position was so 

5 that, that's what he told me. 

6 Q Okay. And let's see, moving on to they've 

7 raised an issue that you didn't request a Neil v. 

s Biggers hearing or some sort of hearing like that in 

9 tentlS of the reliability of Croskey's 

10 identification. D::l you recall Croskey testifying 
11 

12 

13 

she had known Palmer for about a year prior to this 
shooting? 

A Again, the transcript will speak to that. 

14 I do remember cross-examination about that issue 

15 and, I mean, specifically I -- yeah, she testified 

16 to that and I think she testified that she'd only 

17 seen him four times and Ms. Barr wanted to ma.ke it 

18 clear that, no, she'd seen Mr. Palmer four times at 

19 the particular bar or area they were hanging out so 

20 I recall that testimony, yes. 

21 Q Is it your recollection that Ms. Barr's 

22 point was that she had seen him other times as well, 

23 in addition to these four times at this bar? 

24 A That's what she was insinuating. I mean, 

25 that's -- she was trying to establish that they had 
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1 a -- not a relationship, but that they saw each 

2 other frequently around Greeleyville which I, I 

3 personally don't think that's the case. I think the 

4 evidence was clear. I don't think it was credible 

5 that Ms. Croskey knew Mr. Palmer or saw Mr. Palmer a 

6 lot. I mean, I think that point was clear that 

7 wasn't the case. 

8 Q And do you -- in light of that, do you 

9 think there was a reason to request a Biggers 

10 hearing? 

11 

12 

A No. I mean, I, again, I get the point. I 

just, I don't think legally it rose to the level of 

13 that type of a challenge. It was a witness 

14 credibility challenge. I mean, it -- again, I think 

15 it went to weight versus admissibility. That was my 

16 professional opinion. 

17 Q In tenns of he's raised some issues about 

18 things that you did not object to at trial, is there 

19 a strat-- is there a reason that you might sometimes 

20 not object to something that would otherwise be 

21 

22 

objectionable? 

A Yeah. If I know the answer and it's not 

23 hannful to my client's case, in Mr. Palmer's case in 

24 this instance, then I'm likely not to object. And I 

25 think the jury gets tired of objection after 
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1 objection after objection if it's not a really 

2 inp)rtant issue, so that would be one trial reason 

3 for not objecting to everything that is technically 

4 objectionable. 

5 Q And in tenns of you were asked about 

6 several different statements made during closing 

7 argument, do you consider any of those 

s objectionable? 

9 A I didn't at the time. I don't necessarily 

10 disagree with that statement now. I mean, it's --

11 it's a surrmation of the evidence that was put forth 

12 at trial so I didn't find it objectionable and 

13 that's the answer to that question. 

14 Q Okay. And I think I'm about to wrap this 

15 up. Let me just look through real quick. Let's 

16 see, in tenns of sidebar discussions, is there a 

17 time when you would put it on the record versus not 

18 putting it on the record? 

19 A My focus was if I made an objection, my 

20 focus was to obtain a rule, and I think the sidebars 

21 that were raised were objections made. And then 

22 even if we had a sidebar, objection overruled. So I 

23 mean, if it's raised and then ruled upon, the record 

24 I think is preserved so that was -- I don't think 

25 there were any sidebars raised that were not ruled 
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1 upon. There's one mention in his petition involving 

2 a question about Mr. McFadden and where -- why he 

3 was no longer with the Sheriff's Office. There was 

4 a sidebar about that, but I raised employment issue 

5 pretrial so, again, I -- my point is, I think every 

6 sidebar that's been raised was objected and ruled 

7 upon so. 

8 

9 

Q Okay. 

MS. DIXON: Just one rnc:ment, Your Honor. 

10 No further questions. 

11 THE COURT: You have any redirect? 

12 MR. FmK: Briefly, Your Honor. 

13 REDIRECT EXAMINATION 

14 BY MR. FmK: 

15 Q Just to clarify, Ms. Croskey testified 

16 that she did not see the person, did not see the 

1 7 face of the person who was walking back and forth 

18 under the light? 

19 A I mean, I think that's accurate, yes. 

2 o Q And the identification of Mr. Palmer is 

21 only based on the -- her recognizing the walk, is 

22 that ---

23 

24 

25 

A 

Q 

I think that's accurate. 

I should have asked you this earlier and I 

apologize for that, but when we're talking about 
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1 this -- there was testimony at trial about the Citgo 

2 videos and the Young videos because on -- McFadden 

3 was asked a question at trial about whether or not 

4 he went to the Citgo and looked at the videos. You 

5 recall that? 

6 A I don't recall it; but, again, I'm not 

7 gonna argue with the transcript. 

8 Q And he said, I looked at them and there 

9 was nothing there? 

10 A Oh, I do, I recall that. 

11 Q Did you consider that to be possibly a 

12 hearsay statement 'cause he's saying what these 

13 videos -- I mean, the video is on the thing that's 

14 testified and he's saying there's nothing there. 

15 A I mean, potentially, yeah. I mean, again, 

16 I, my understanding was the State's position was 

17 Mr. Palmer fled the scene in a big hurry and that 

18 nothing on the video you're referencing would 

19 contradict that, but. 

2 o Q And that would apply also to the testimony 

21 about the Young's video. Young was the gas station 
22 right by? 

23 A Right. 

24 Q And the Citgo was the one where he said he 

25 was getting gas at the time? 
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1 A Right. And that would -- yeah, I mean, 

2 that would apply to that. 

3 Q And so when McFadden says I looked at the 

4 video and I didn't see anything, no one is able to 

5 really cross-examine that statement. It seem likes 

6 that's a hearsay statement. Were you aware of any 

7 relationship l:etween Croskey and Smith? 

8 A No. I'm not saying there wasn't. I 

9 don't -- I just, I don't recall. If there was, it 

10 didn't give me any pause for concern. I mean, 

11 you'll find a lot of people are sometimes related. 

12 But, again, if you're asking me if I thought it was 

13 reason for bias, no. I -- but, so I, I hope that's 

14 responsive to your question. 

15 Q All right. Thank you. 

16 

17 

18 

19 

20 

21 

22 

down. 

MS. DIXON: Nothing further. 

THE COURT: Thank you, sir. You may step 

THE WITNESS: Thank you, Your Honor. 

THE COURT: Anything else? 

MR. F:ALK: No, Your Honor. 

THE COURT: Anything from the State? 

23 MR. PAIMER: Hold, hold, Your Honor. Your 

2 4 Honor. Your Honor. Whoa. I got questions ---

2 5 THE COURT: Talk to your lawyer. Talk to 
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1 your lawyer. 

2 MR. PAIMER: This is my last bite at the 

3 apple. 

4 

5 

THE COURT: Talk to your lawyer. 

MR. PAIMER: I'm trying to get him to 

6 question what these -- Your Honor. 

7 What are you, what are you doing? Are you 

s with them or rne? Please. 

9 

10 

11 

12 

13 

lady ---

MR. FALK: I'm with you. I've been here 

MR. PAIMER: This is my life. And this 

THE COURT: Very well. We' 11 just take a 

14 short break. You two have a discussion and see if 

15 there's something else you need do for him. 

16 THE DEFENDANT: Yes. Yes. 

1 7 THE COURT: Take about five or ten 

18 minutes. 

19 THE WITNESS: Yes, sir. Thank you, Your 

20 Honor. 

21 (WHEREUPON, a recess was taken from the 

2 2 proceedings. ) 

23 MR. FALK: Your Honor, if I can re-call 

24 Mr. Ballenger so I can understand what his testimony 

25 is going to be on this point, but in order for me to 
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1 make ---

2 THE COURT: Okay, that ' s fine. 

3 Come on back, Mr. Ballenger. You' re still 

4 under oath. Thank you. 

5 THE WITNESS: Yes, sir, Your Honor. 

6 BY MR. :rnLK: 

7 Q m you have your transcript up there? 

8 

9 

A 

Q 

I have my transcript. 

Okay. So if you could look on Page 292. 

10 This is part of the solicitor's closing argument. 

11 A Yes, sir. 

12 

13 

14 

15 

16 

Q Al:xJut half way down. 

THE COURT: You said 292? 

MR. :rnLK: 492. 

THE COURT: Okay. 

THE WITNESS: Yes, sir. 

1 7 BY MR. :rnLK: 

18 Q And is it fair to say that she's sort of 

19 pitting TT's testimony against Mr. Palmer's 

20 testimony? Why you should believe one and not the 

21 other? 

22 A Yeah, I mean, she's explaining her 

23 position. I -- yes, I agree with that. 

24 Q m you recall any testimony in this, in 

25 the case, that Mr. Palmer was wearing glasses at the 
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1 tirre? 

2 A I don't recall one way or the other. I 

3 mean, the transcript will speak for itself. There's 

4 conflicting testimony on whether or not he had a 

5 mask and whether -- you know, there was conflicting 

6 testimony about the physical appearance so. And I 
7 

8 

9 

10 

would not be si.u:prised at all if there was 

conflicting anything testimony about that issue as 

well. 

Q So Mr. Palmer's position is that the 

11 solicitor is really mischaracterizing or what 'IT's 

12 testimony was 'cause she's -- 'cause I think 'IT said 

13 sarething about a mask and she's saying, no, it 

14 wasn't a mask, it was 'cause Mr. Palmer was wearing 

15 glasses and there was a gun flash. 

16 A She gets into what she believes 'IT clearly 

17 said about being 15 yards away so, you know, the 

18 record is gonna reflect that. I ... 

19 

20 

21 

22 

23 

24 

25 

Q But you would agree that she's not allowed 

to be arguing facts that aren't in the record? 

A I would agree with that, yes, sir. 

Q Okay. Was there ever an issue -- and when 

he got arrested originally, was there ever an issue 

about challenging the lawfulness of the arrest? 

A I was appointed well after the preliminary 
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1 hearing stage so as far as a preliminary hearing to 

2 challenge the lawfulness of the arrest, I obviously 

3 was not appointed until that time and long since 

4 past 'cause he was well after indictment by the time 

5 I was appointed so which would eliminate his right 

6 to a preliminary hearing challenge probable cause. 

7 But, I mean, I think he was canplaining about the 

8 search warrants. 

9 Q From the car? 

10 A Correct. And, I mean, all he needs is 

11 probable cause to get a lawful search warrant and I 

12 didn't see any probable cause issues. Again, I --

13 if I was his lawyer the day he was arrested, we'd 

14 have had a preliminary hearing on all those issues, 

15 but I wasn't so. 

16 Q But it's your testimony that you did not 

17 see a probable cause issue for the -- for the 

18 support for the search warrant? 

19 A I -- no, I did not. 

2 o Q Okay. But that would have been something 

21 that -- never mind, I' 11 withdraw that. Thank you. 

2 2 THE COURT: Any recross? 

23 MS. DIXON: Your Honor, just real, real 

24 quick about the search of the car. 

25 RECROSS-EXAMINATION 
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1 BY MS. DIXON: 

2 Q I know you testified about the search of 

3 the car and then you testified you didn't see any 

4 probable cause or any issues regarding probable 

5 cause in obtaining that warrant. Do you recall any 

6 dam3.ging evidence that was taken from the car 

7 itself? 

s A No, I don't, and that was another reason 

9 I didn't concern myself a lot with that issue 

10 because all they found was, again, .38 shells, which 

11 the murder weapon was .45 caliber and the clothes 

12 they found was also -- there's tons of conflicting 

13 testimony on who had on what. So I didn't think 

14 anything they found was dam3.ging but certainly 

15 couldn't be addressed, you know, in the case or 

16 overcome in the case. 
17 

18 

19 

20 

MS. DIXON: No further questions . 

THE COURT: Okay. Anything else? 

MR. EmK: No, Your Honor. 

THE DEFENDANT: Oh, shit. He can't file 

21 Rule 59(e) please. I don't even care. I don't even 

22 care no more. Y'all want me dead. Y'all got it. I 

23 ain't did this. I just wanted my last bite at the 
24 apple, man. 

2 5 THE COURI': Okay, Mr. Ballenger, you can 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

stand down now I believe. 

THE WITNESS: 

THE COURI': 

the Applicant? 

Thank you, Your Honor. 

Anything else to present 

MR. EZI.LK: No, Your Honor. 

THE COURT: 

MS. DIXON: 

From the State? 

Nothing from the State. 

from 

THE COURT: Anything y'all wanna tell me? 

MR. EZI.LK: Yes, Your Honor. 

THE COURI': All right. 

MR. EZI.LK: Your Honor, I think -- I think 

I have some of my biggest problems in this case with 

13 the failure to object to the closing argument. You 

14 know, clearly, the solicitor's not supp::>sed to be 

15 pitting one witness against the other in closing 

16 argument which she was clearly doing when she's 

17 talking about TT's testimony and trying to reconcile 

18 how you can reconcile that testimony with Mr. 
19 Palmer• s testimony. And clearly that golden rule 

20 argument at the end went way overboard as far as 

21 telling -- having the jury sort of inflaming their 

22 passions to make a ruling based on something that's 

23 not in the record. You know, if you' re gonna let 

2 4 this happen, if you' re gonna let vigilante happen, 

25 you might as well burn down all the courthouses. 
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1 That was inappropriate remark that should have been 

2 objected. I don't think that trial counsel's basis 

3 for not objecting to it is legitimate. I think -- I 

4 think the case law in South Carolina is that you 

5 have to wake a contemporaneous objection on -- if 

6 you have an objection to sanething in the closing 

7 argument, you have to wake a contemporaneous 

8 objection; and the failure to wake a contemporaneous 

9 objection is not -- you know, you got to do it 

10 during the argument so it can get fixed during the 

11 argument. His rule -- his decision not to was 

12 wade, you know, I don't like to object or was 

13 objecting too much, that still does not justify 

14 allowing the jury the last thing the jury hears sane 

15 prejudicial arguments. 

16 I think in addition to sane of the 

17 problems there have been with the -- his failure to 

18 try and get the videos from the Young's or failure 

19 to get the video from the Citgo gas station, we have 

20 a concern with that. My client certainly thinks he 

21 was prejudiced by the client so he thinks that Mr. 

2 2 Ballenger did not follow the standard of care as far 

23 as investigating the case. He didn't get -- he 

2 4 didn't try and pursue the prior statement from Mr. 

25 Sabb which was mentioned in the -- which he 
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1 acknowledged. He did not, you know, obtain to 

2 get -- he did not attend -- even atterrpt to get the 

3 videos from the Citgo and the Young's, and he 

4 allowed the State's testimony to go in saying that, 

5 I didn't see anything, so that without objecting to 

6 that testimony which I believe was hearsay. 

7 And I think the biggest problem in this 

s case is that before they allowed Brittany Croskey to 

9 testify and point him out, there should have been 

10 some type of hearing similar to Biggers. I mean, it 

11 might not fit exactly under Biggers, but it 

12 certainly is under the same type of notion that the 

13 judge is certainly the gate keeper on evidence and a 

14 standing up and pointing to sanebody and identifying 

15 him in court, we all know that that is extremely 

16 potent evidence for the State. And the whole eval --

17 and the whole identification is based on sanebody's 

18 walk 'cause the testimony was that, you know, she 

19 didn't see his face. He could have taken the 

20 testimony that was -- that she had given, the prior 

21 statement to McFadden, where it shows that it was 

22 being suggested to her that the walk was the issue. 

23 That could have been done at a Biggers hearing. 

24 Whether or not you agree that that would have been 

25 sufficient, that's still something that was not 
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1 preserved for appeal. So those were, I think, on 

2 the strongest arguments ---

3 THE COURT: Okay. 

4 

5 

6 

7 

MR. EALK: ---in our favor. 

THE COURT: All right, thank you. 

Yes, ma'am. 

MS. DIXON: May it please the Court, just 

s a few things in surrmation. First of all, the State 

9 would sub:nit there was nothing irrproper about the 

10 closing argument or anything that was objectionable. 

11 In terms of the truth seeking language that they 

12 raised, we would note State v. Beatty, which is 423 

13 S.C. 26. That came out in 2018 and actually there 

14 was a Beatty that came out before; this was on 

15 reconsideration. That was a 2016 case. Both of 

16 these cases were decided after applicant's trial. 

17 The law at the time of the trial was based on 

18 Aleksey, and this is a direct quote fran our supreme 

19 court. "In Aleksey we found there was no reversible 

20 error because the seek-the-truth language was 

21 charged in conjunction with the credibility of 

22 witnesses charge and not with either the reasonable 

2 3 doubt or circumstantial evidence charges. " And we 

24 would just sub:nit if you look at the record, the two 

25 places in the closing argument where they pointed to 
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1 were not in conjunction with reasonable doubt law. 

2 It wasn't in conjunction with circumstantial 

3 evidence law, and therefore, under the law that was 

4 in effect at the time of the trial, counsel was not 

5 deficient for not objecting to this particular 

6 language. 

7 In tenns of the videos, we would sul::mit 

B everything about what !!By or !!By not have been on 

9 that video is speculation. We don't even know, I 

10 

11 

12 

13 

14 

15 

don't even know how l!Bny videos these gas stations 

even have that were operable at that time, whether 

they pointed at the highway, where -- I mean, it's 

all just pure speculation as to the videos. In 

tenns of the Neil v. Biggers hearing, you know, the 

testimony from Croskey was she had known him for 

16 about a year. Now whether that's true or not, of 

17 

18 

19 

20 

21 

22 

23 

course, would be an issue for the jury to detennine 

in tenns of her credibility; but she has testified 

she knew him, knew who he was, had known him for 

about a year. And I would also say her entire 

identification of him was not based on his walk. I 

think she did also testify to the car that he drove, 

the sound it l!Bde and hearing that sound so. Those 

24 are all things, of course, that you can take notice 

25 of in the transcript. 
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1 But we would just sul::mit that he has not 

2 met his burden of showing that counsel was 

3 ineffective. 

4 THE COURT: Okay. Thank you very much. I 

5 will think about it and get back with you all. 

6 Okay, thank you. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * END OF REQUESTED TRANSCRIPT OF RECORD * * * 
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STATE OF SOUTH CAROLINA 
COUNTY OF WILLIAMSBURG 

Marc Anthony Palmer, #354634, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE THIRD JUDICIAL C~UIT 
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...:_\;,,."J..4'l.,...,.;,_;,; \) "f,f:;1~ 
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Applicant, 

~ 

J~N 13 2323 
Case No.: 2018..CP-45-0488 

v. 
State of South Carolina, 

ORDER OF DISMISSAL S.C. SUPflEME COURT 

Respondent. 

This matter is before the Court by way of an application for post-conviction relief (PCR) 

filed by Marc Anthony Palmer (Applicant) on October 29, 2018. On November 1, 2022, an 

evidentiary hearing convened before the Honorable Edward W. Miller. Applicant was present and 

represented by James K. Falk, Esquire. Assistant Attorney General Danielle Dixon represented 

Respondent. Following a thorough review of the trial transcript and the testimony and evidence 

presented at the evidentiary hearing, this Court finds Applicant did not meet his burden of proof. 

Thus, this Court denies relief and dismisses this application with prejudice. 

Procedural History 

Applicant is presently confined in the South Carolina Department of Corrections serving a 

life sentence. In May 2011, the Williamsburg County Grand Jury indicted Applicant for murder 

and possession of a weapon during a violent crime (201 l-GS-45-0095). These charges arose from 

the fatal shooting ofTherris Keels on October 27, 2010. 

On March 11-14, 2013, Applicant proceeded to a jury trial before the Honorable William 

Jeffery Young. Guy Ballinger represented Applicant, and Kimberly Barr represented the State. 

Applicant was convicted as indicted and sentenced to life for murder and a consecutive five-year 

sentence for the weapon charge. 

Applicant filed a direct appeal, which was perfected by Ryan L. Beasley, Esquire, and 
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Chief Appellate Defender Robert M. Dudek. The Court of appeals issued an opinion vacating the 

five-year sentence for the weapon charge pursuant to section 16-23-490{A) of the South Carolina 

Code but affirming all other issues on the merits. Applicant filed a petition for a writ of certiorari 

in the South Carolina Supreme Court, which was denied. The remittitur was sent January 4, 2018. 

Summary of Trial Testimony 

On October 28, 2010, Therris Keels (Victim) was shot in the head and in the abdomen. 

{Tr. 165). At trial, the State relied primarily on eyewitness testimony from Maurice Smith. Smith 

testified he saw Victim with Joseph Sabb on the evening of the shooting.1 (Tr. 113-14). He 

testified he saw Applicant approach Victim; Victim put his hands up as Applicant pointed a gun 

and shot Victim. (Tr. 114-15). Smith testified Applicant shot Victim again after Victim fell to the 

ground. {Tr. 115). Applicant then crossed the road and shot Victim a third time before running 

off. {Tr. 116). Although Smith di4 not see Applicant's Dodge Neon that night, he heard its 

distinctive squealing sound shortly after the shooting. {Tr. 119-20). 

Brittney Croskey.recalled seeing both Applicant and Victim earlier that evening. {Tr. 185-

86). Croskey testified she later saw Victim with his hands up and heard a gunshot. (Tr. 188). She 

then heard a second shot before Victim fell to the ground. (Tr. 188-89). Croskey observed the 

shooter stand over Victim and shoot him again. (Tr. 188-89). Prior to the shooting, she recalled 

seeing someone pacing back and forth under a streetlight. (Tr. 187). Croskey noted the person 

walked in a similar manner as Applicant (Tr. 187-88). 

Wesley Walker testified he saw Victim with Sabb on the night of the shooting, which 

occurred between 10:00 and 10:30 p.m. (Tr. 135, 137). He testified he did not see Victim with a 

gun that night. (Tr. 139). Walker stated he saw the shooter reach into his pocket, pull out a gun, 

1 Sabb's nickname was "TT." 
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I . 

and shoot Victim twice. {Tr. 139). Walker testified the man who shot Victim had a ponytail and 

puffed hair, which was similar to the way Applicant sometimes wore his hair. {Tr. 140). 

Investigator McFadden recovered surveillance video from a gas station near the shooting. 

On the video, a vehicle that Applicant_ later identified as his vehicle could be seen passing the gas 

. station near the time of the shooting. {Tr. 317-25, 354-55). 

In addition to the foregoing, the State presented evidence of animosity between Applicant 

and Victim. Smith testified a week or two before the murder, Smith saw Victim on top of 

Applicant. After the two were separated, Smith heard Applicant say it was not over. (Tr. 106-07). 

Detrel Matthews also recalled observing Applicant in an argument with Victim about a month 

before the murder. {Tr. 211-12). Applicant admitted he and Victim had gotten into a confrontation 

before, and Applicant had threatened to rob him on the day of the shooting. {Tr. 347-49, 370-71). 

The State also presented evidence that Applicant had access to a pistol. Smith testified he 

saw Petitioner drop a gun during an altercation a few weeks before the murder. {Tr. 108-09). 

Matthews also recalled seeing what appeared to be a pistol fall from Applicant's waist during a 

prior confrontation. {Tr. 212-14). Investigator Wayne McFadden testified he learned from 

Matthews that Matthews' brother returned a .45 caliber handgun to Applicant before the shooting. 

(Tr. 312-15). Law enforcement recovered three .45 caliber shell casings from the scene but did 

not find any physical evidence tying Applicant (or anyone else) to the shooting. (Tr. 247-52, 255, 

275-79). 

SLED Agent Mark Creech testified he and two investigators interviewed Applicant but 

were unable to corroborate Applicant's whereabouts from 10:10 p.m. to 3:00 a.m. on the evening 

of the shooting. (Tr. 262-75). Investigator Wayne McFadden testified he attempted to verify 

Applicant's alibi for the evening of the shooting. (Tr. 305-08). He reviewed surveillance videos 
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from a gas station where Applicant claimed to be but did not see Applicant's vehicle in the footage. 

(Tr. 308-09). 

Current Application 

Applicant timely commenced this PCR application on October 29, 2018, raising various 

claims of prosecutorial misconduct and ineffective assistance of counsel. At the hearing, Applicant 

proceeded on the following allegations: 

I. Prosecutorial Misconduct: The State did not. fully disclose the nature 
of its relationship with Smith and the terms of his plea agreement. 

2. Ineffective Assistance of Counsel: 

a. Failed to object to Brady violations;2 

b. Failed to suppress admission of unreliable identification 
evidence; 

c. Failed to make proper objections and motions at trial; 
d. Failed to object to the solicitor's improper comments in 

closing and reply arguments; 
e. Failed to place all sidebar discussions on the record; and 
f. Made harmful arguments against his and Brittany Croskey's 

testimony. 

Before this Court are the records of the Williamsburg County Clerk of Court regarding the 

underlying convictions, the trial transcript, the records from Applicant's direct appeal, and 

Applicant's records from the Department of Corrections. 

Testimony Presented at the Evidentiary Hearing 

During the PCR hearing, Applicant testified about several pieces of evidence he believed 

the State withheld. Applicant acknowledged his vehicle-which was a distinct color-was 

captured on the surveillance camera of the "521 Saver'' gas station in the area of the shooting and 

near the time of the shooting. However, he averred surveillance footage from Youngs, a different 

2 Applicant indicated he was proceeding on either prosecutorial misconduct or ineffective 
assistance of counsel as it related to an alleged Brady violation. 
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gas station, would have established he was merely passing through the area and had not previously 

been on the gravel road where the shooting occurred. 3 He acknowledged seeing the 521 Saver 

video right before trial but asserted he never saw a video from Youngs. 

Next, Applicant alleged the State did not tum over the first statement from eyewitness 

Brittney Croskey, who identified Applicant as the shooter at trial based on his distinct walk. 4 He 

contends Croskey initially did not mention his walk but was coached by law enforcement during 

her second statement to identify him based on his walk. Applicant stated law enforcement 

mentioned a first statement but said they had technical problems while recording it Applicant 

further asserted the State did not tum over a statement from Sabb, who was walking with Victim 

at the time of the shooting. He contended Sabb told p,lice he did not know who killed the victim, 

which was the truth. 5 Applicant averred he was prejudiced by the State's failure to tum over this 

alleged first statement from Sabb because it could have shown a prior consistent statement 

Applicant testified Investigator McFadden did not tum over the name of a confidential 

informant He further averred trial counsel should have objected when Investigator McFadden 

testified a gun fell out of Applicant's pocket during a prior fight with a different person. Finally, 

Applicant testified about his belief that the State entered into a secret plea deal with Maurice Smith, 

who testified against Applicant at trial. Applicant explained he and Smith got into an argument in 

3 More specifically, based on testimony, the gravel road was between the two gas stations; Thus, 
if Applicant turned off the gravel road-as the State posited-he would have passed only the 521 
Saver gas station. However, if he was merely passing through the area, as Applicant alleged, he 
would have passed both gas stations. Applicant also raised an issue with a missing video from a 
Citgo gas station, although it was not clear from Applicant's testimony where that gas station was 
located in relation to the shooting or how it would have assisted Applicant's case. 
4 Applicant acknowledged at the PCR hearing that at the time of the shooting he had pins in his 
legs and when he was tired he sometimes walked in a distinct manner. 
5 At trial, Sabb testified the shooter was wearing a white mask and Sabb could not identify him. 
(Tr. 421,444). · 
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December 2011, and Smith changed his statement about the shooting after that fight. Applicant 

further asserted Smith had multiple drug charges but was only serving probation after two years 

of a mandatory ten-year, 85% sentence. He pointed to that as evidence that the State had secretly 

struck a deal with Smith to testify against Applicant. 

Solicitor Kimberly Barr testified about Smith's multiple arrests for drug charges and 

recalled his charges were resolved in September 2012-prior to Applicant's trial. Barr testified 

that after Smith testified for the State in Applicant's trial, Smith's attorney contacted her and 

indicated he wanted to file a motion to reduce Smith's sentence. Barr denied that she or 

investigators talked to Smith about changing his statement. On cross examination, she agreed that 

as a solicitor, she often engaged in plea negotiations and would agree to reduce charges in 

exchange for a plea. She also explained that when she expects a defendant to testify against another 

defendant as part of a plea bargain, she will ask the court to defer sentencing until after the 

defendant testifies .. Barr testified Smith was sentenced the day he pied and she did not have a deal 

with him at that time; if Barr had had a deal with Smith to testify against Applicant when Smith 

pied, Barr would have requested Smith's sentencing be deferred. 

Barr testified the only video she recalled was the video that was introduced at trial. She 

recalled that video showed Applicant's car-which had a distinct color and sound-passing by the 

gas station at the same time 911 received calls about the shooting. Barr did not recall a video from 

Young's gas station; based on her recollection, Investigator McFadden testified at trial that he 

viewed the tape from Young's and it didn't show anything. She did not recall specifically any 

type of alibi defense; she stated Investigator McFadden testified at trial that he was unable to 

confirm the initial alibi provided by Applicant. 

Regarding Croskey' s alleged missing statement, Barr stated her understanding was the 
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recording of Croskey malfunctioned early on, but the remainder of her statement was recorded. 

She stated law enforcement referenced Croskey's initial statements in a supplemental report, which 

Barr provided to the defense. Barr was unaware of the existence of any prior written or recorded 

statement from Sabb; she noted investigators do not always record or memorialize statements from 

witnesses. Barr did not recall notes from Sabb's interview. Barr stated she was unaware of 

investigators utilizing any confidential infonnant in Applicant's case. She maintained she turned 

over all evidence to the defense. 

Guy Ballenger (trial counsel) testified the State would not offer a plea of less than thirty 

years, which Applicant never wanted to accept. He explained he prepped for trial pretty much the 

entire time he represented Applicant. Trial counsel testified he filed a Rule 5/Brady motion, the 

solicitor told him there were not any videos from gas stations other than the one introduced at trial, 

and trial counsel had no reason to dispute that. He further asserted he did not try to investigate 

additional videos because if they existed, they may have actually helped the State's case. Trial 

counsel explained he went to great lengths at trial to show Applicant's car was not speeding when 

it passed the 521 Saver gas station, which he averred suggested Applicant had not just shot 

someone. He testified he did not want any additional videos that could refute that argument 

Regarding Croskey' s allegedly missing statement, trial counsel stated law enforcement 

often took statements that weren't recorded. Trial counsel also testified he had conflicting 

statements from Croskey and used them to impeach her at trial. He testified he sent a private 

investigator to interview Croskey, but she was "all over the map" and ultimately told the 

investigator that her original statement to law enforcement was correct. Trial counsel testified he 

did not believe Croskey's identification of Applicant created a meritorious Biggers issue because 

there was not a police lineup in this case. Although he acknowledged the lack of a lineup was not 
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conclusive as to whether there was a Biggers issue, he noted Croskey testified at trial that she had 

known Applicant for about a year prior to the shooting. Trial counsel explained be tried to establish 

on cross-examination that Croskey had only seen Applicant four times before the shooting. 

Ultimately, trial counsel believed it was an issue of credibility rather than admissibility. 

Trial counsel testified he was not aware of any deal the State made with Smith, and he did 

not expect to find any type of written plea.agreement between the State and Smith. He explained 

that based on his practice, the only signed documents he typically receives in State court related to 

a plea agreement is a sentencing sheet. Trial counsel noted ~ 6 was not decided until 2018 and 

thus was not available at the time of Applicant's trial. He was unaware of law enforcement using 

a confidential informant in this case. Trial counsel testified he generally does not object to 

everything that is technically objectionable if it is not an important issue because the jury gets tired 

of constant objections. He did not recall anything objectionable about the State's closing 

argument. 7 Regarding the lawfulness of Applicant's arrest, trial counsel explained he was 

appointed after the preliminary hearing and after Applicant had been indicted on the charges. 

Finally, he stated he did not notice any issues regarding the search of Applicant's car. 

Findings of Fact and Conclusions of Law 

This Court has had the opportunity to review the plea transcript in its entirety and has heard 

the testimony at the PCR hearing. This Court has further had the opportunity to observe the 

witnesses presented at the hearing, closely pass upon their credibility, and weigh their testimony 

accordingly. After a careful review based on the Strickland standard set forth below, this Court 

6 State v. Beatty, 423 S.C. 26, 34, 813 S.E.2d S02, S06 (2918) (instructing trial courts to avoid 
charging the jury that its job is to search for the truth). 
7 Trial counsel was questioned about specific portions of ~e trial transcript, including multiple 
statements made during the State's closing argument. Trial counsel's testimony on those specific 
passages will be discussed where relevant below. 
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finds Applicant has failed to carry his burden of proof. Below are this Court's findings of facts 

and conclusions of law as required by section 17-27-80 of the South Carolina Code (2017). 

Ineffective Assistance of Counsel 

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1 ( e ), 

SCRCP; Butler y. State. 286 S.C. 441,334 S.E.2d 813 (1985). An applicant alleging ineffective 

assistance of counsel must prove "counsel's conduct so undermined the proper functioning of the 

adversarial process that the trial cannot be relied upon as having produced a just result." Strickland 

v. Washington, 466 U.S. 668 (1984); Butler. 286 S.C. at 441, 334 S.E.2d at 813. "The test for 

effective assistance of collllsel is whether the representation was within the range of competence 

demanded of attorneys in criminal cases." Watson v. State, 287 S.C. 356, 357. 338 S.E.2d 636, 
,,:' 

637 (1985). Courts presume counsel rendered adequate assistance and made all significant 

decisions in the exercise of reasonable professional judgment. Butler, 286 S.C. at 441,334 S.E.2d 

at 813. An applicant must overcome $is presumption to received relief. Chen:y v. State, 300 S.C. 

115, 386 S.E.2d 624 (1989). 

To establish ineffective assistance of counsel, a PCR applicant must prove (1) collllsel's 

performance fell below an objective standard of reasonableness and (2) the applicant sustained 

prejudice as a result of counsel's deficient performance. Strickland. 466 U.S. at 687-88; Chen:y. 

300 S.C. at 117-18, 386 S.E.2d at 625. 

Brady violations I Prosecutorial Misconduct 

Applicant alleges the prosecutor and/or law enforcement engaged in misconduct by 

withholding key pieces of evidence, coercing witnesses to change their testimony, and entering 

into a secret plea agreement with Smith. This Court finds Applicant has not' established 

prosecutorial misconduct. To the extent these allegations are framed as ineffective assistance of 
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counsel,·this Court finds Applicant did
1

not prove trial counsel was deficient in any manner related 

to this issue, nor did Applicant prove any resulting prejudice. 

First, Applicant did not prove the prosecution withheld any evidence. This Court finds 

credible Barr's testimony that (1) she turned all evidence over to the defense, (2) the only 

surveillance video in the State's possession was the video that was introduced at trial, and (3) she 

was not in possession of any prior written or recorded statement from Sabb. This Court likewise 

finds credible trial counsel's testimony that he did not have any reason to believe the State 

withheld any videos. Regarding Croskey's alleged initial statement, this Court finds that based on 

the testimony of Applicant, Barr, and trial counsel, the most logical inference is the investigators 

had to restart the recording due to a technical problem. Critically, Barr credibly testified she 

turned over the supplemental reports that referenced Croskey's initial statements. Regarding the 

alleged use of a confidential informant, this Court finds credible Barr and trial counsel's testimony 

that they were not aware of law enforcement using a confidential informant as part of this murder 

investigation. Finally, Applicant did not introduce any of these alleged prior statements or videos 

at the PCR hearing, making their intrinsic value-if they existed-speculative at best. Cf. Glover 

v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538,540 (1995) (providing an applicant must produce 

witnesses at a PCR hearing to support a claim that counsel was ineffective for failing to interview 

or call potential witnesses). Based on the foregoing, this Court finds Applicant did not prove the 

prosecution withheld any evidence. This Court likewise finds trial counsel was not ineffective for 

not raising a Brady issue related to the alleged withheld evidence. 

Next, Applicant did not prove the prosecution and/or law enforcement coerced witnesses 

to change their testimony. At the PCR hearing, Applicant averred (1) law enforcement coached 

Croskey to testify the shooter had a distinct walk similar to Applicant's walk and (2) Smith 
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changed his initial statement and testified against Applicant However, this Court finds credible 

Barr's testimony that she did not coach or talk to any witnesses about changing their testimony, 

and she was likewise not aware of law enforcement coaching or talking to any witness about 

changing their testimony. This Court also finds credible trial counsel's testimony that Croskey's 

statements were all over the place, which trial counsel used to impeach her at trial. Based on the 

foregoing, this Court finds Applicant failed to prove any prosecutorial misconduct in this regard. 

This Court likewise finds Applicant did not prove counsel was ineffective for not raising this issue. 

Finally, Applicant did not prove the existence of a secret plea agreement between Smith 

and the State. Critically, this Court finds credible Barr's testimony that (I) she did not have a deal 

with Smith related to testifying at Applicant's trial when Smith pied guilty, and (2) if she had 

entered into such an agreement with Smith, she would have asked the court to defer sentencing for 

Smith until after Applicant's trial. This Court notes Applicant's testimony that he and Smith got 

into an argument prior to Applicant's trial, which may have been the impetus behind Smith's 

ultimate decision to testify against Applicant. This Court further notes and finds credible Barr's 

testimony that eyewitnesses often don't initially disclose who a shooter is for various reasons. 

Based on the evidence and testimony presented, Applicant did not prove the existence of any secret 

plea agreement with Smith related to Smith testifying against Applicant. Applicant thus failed to 

prove prosecutorial misconduct in this regard. Likewise, Applicant failed to prove trial counsel 

was ineffective for not further investigating and/or raising this issue, and this claim is denied. 

Failed to move to suppress unreliable identification evidence 

During trial, Applicant questioned trial counsel about why he did not move to suppress 

Croskey's identification of him at trial under Neil v. Biggers. Trial counsel explained he did not 

believe Croskey's identification of Applicant created a meritorious Biggers issue because this was 
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not a situation involving a police lineup; rather, Croskey testified at trial that she had known 

Applicant about a year before the shooting. This Court finds Applicant has failed to show counsel 

was ineffective for not requesting a Biggers hearing. 

"In Neil y. Biggers. the United States Supreme Court set forth a two-pronged inquiry to 

determine whether due process requires suppression of an eyewitness identification." State v. 

Liverman, 398 S.C. 130, 138, 727 S.E.2d 422,426 (2012). "Due process requires courts to assess, 

on a case-by-case basis, whether the identification resulted from unnecessary and unduly 

suggestive police procedures, and if so, whether the out-of-court identification was nevertheless 

so reliable that no substantial likelihood of misidentification existed. Id. 

This Court finds counsel articulated a valid reason for not raising a Biggers issue and thus 

was not deficient. Specifically, trial counsel testified he did not believe a Biggers argument would 

be meritorious, and this Court agrees. The trial testimony does not establish that Croskey identified 

Applicant based on an unnecessary and unduly suggestive police procedure. At trial, Croskey 

testified she had known Applicant for about a year prior to the shooting and had seen him around 

town at different places, including seeing him three or four times at "the shop" where the shooting 

occurred. (Tr. 180-82). Croskey was also familiar with Applicant's car-a Dodge Neon-and his 

walk, which she described as "tip toe kind of'' and "noticeable [if] you knew it." (Tr. 182, 188). 

No evidence shows Croskey identified Applicant as the shooter based on a line-up or show up; 

rather, her testimony reflects she spoke to police after witnessing the shooting and indicated the 

shooter walked in a similar manner as Applicant, whom she had known for about a year. 

This Court further finds counsel articulated a valid strategy in attempting to undermine 

Croskey's identification of Applicant by highlighting on cross-examination inconsistencies with 

Croskey's trial testimony and her initial statement to police. Specifically, trial counsel elicited 
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testimony that Croskey initially "didn't have a feeling" about who the shooter was but later 

detennined it could be Applicant after ''people started talking" about the shooting. (Tr. 198-99). 

Due to the relative weakness of a Biggers argument here, counsel articulated a valid strategy for 

undennining Croskey's identification of Applicant through cross-examination instead and thus 

was not deficient. 

Finally, based on Croskey's testimony that she was familiar with Applicant, and based on 

the lack of any evidence that she identified Applicant through an unduly suggestive lineup or show 

up, this Court finds it is not reasonably likely Croskey's testimony would have been suppressed 

based on Biggers. Thus, Applicant did not prove any resulting prejudice from counsel's failure to 

raise this issue at trial, and this claim is denied. 

Failed to make proper objections and motions at trial 

During the evidentiary hearing, Applicant questioned trial counsel about why he did not 

object to various statements in the trial transcript. Specifically, Applicant pointed to the following 

statement made by the Court prior to trial: "This is a real trial which is a fundamental part of our 

democracy and it's a search for the truth in an effort to make sure that justice is done. Searching 

for the truth and insuring that justice is done is often deliberate, repetitive, and slow." (Tr. 79). 

Trial counsel acknowledged the Supreme Court had admonished similar language in 13w but 

explained that opinion was not published until after Applicant's 2013 trial. 

This Court finds Applicant has not shown counsel was ineffective for not objecting to the 

trial court's opening statements. Initially, this Court acknowledges our Supreme.Court recently 

instructed trial courts to avoid instructing the jury that its job is to search for the truth. State v. 

Beatty. 423 S.C. 26, 34, 813 S.E.2d 502, 506 (2018). Notably, however, Beatty was not heard 

until June 15, 2017-more than four years after Applicant's trial. At the time of Applicant's trial, 
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State v. Aleksey. 343 S.C. 20,538 S.E.2d 248 (2000), was controlling. In Aleskey. our Supreme 

Court found ''no reversible error because the 'seek the truth' language was charged in conjunction 

with the credibility of the witnesses charge, and not with either the reasonable doubt or 

circumstantial evidence charges." ~' 423 S.C. at 33, 813 S.E.2d at 506 (citing Aleskey). 

Here, this comment was made at the beginning of trial and not as part of the reasonable doubt or 

circumstantial evidence charges. Thus, at the time of Applicant's trial, the court's comments to 

the jury did not constitute reversible error. Trial counsel is not charged with foreseeing the later 

change in the law and thus was not deficient for not objecting. ~ Harden v. State, 360 S.C. 405, 

408,602 S.E.2d 48, 49 (2004) ("An attorney is not required to anticipate potential changes in the 

law which are not in existence at the time of the conviction."). Likewise, because this statement 

did not constitute reversible error, Applicant cannot show prejudice. 

Next, Applicant pointed to the following direct testimony of Smith: 

Q: So you see [Applicant] then tells us what happens at that point.[8] 

A: He came out across the road toward [Victim, Victim] was 
already stopped. Victim-I saw him gesture put his hands up as I 
guess he might of let him know I didn't have a gun or whatever. 
[Applicant] had the gun pointing out at the time. [Applicant] shot 
him and he stood there. [Victim] he still standing there then he shot 
him again. He was still there and then he fell [Applicant] turned 
went go back across the road here this way and came back shot him 
again and went off the road. 

(App. 115). After reviewing this testimony, trial counsel averred Smith was testifying to his own 

impression about what he saw, which was not hearsay. This Court agrees and finds that based 

upon a reading of the transcript, Smith was testifying to what he himself witnessed. This testimony 

is not hearsay, Applicant has not shown a valid basis to object, and Applicant has thus failed to 

8 This Court finds the "s" on "tells" is most likely a scrivener's error. Based on context, the 
solicitor was most likely asking, "So you see [Applicant], then tell us what happens at that point." 
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prove deficiency or resulting prejudice from counsel's failure to object to this testimony. 

Finally, Applicant pointed to the following direct testimony ofDetrel Matthews: 

Q: While you had the conversation with [Investigator] McFadden 
in the Sheriff's office. Did you tell him in fact that what fell from 
the defendant's waist was a .45 caliber pistol? · 

A: I never told him exactly what caliber pistol it was because I really · 
didn't know, but I just told him I thought it was a pistol that fell out 
of his waist. 

Q: Did you tell him at any point in time that you picked up a .45 
caliber pistol? 

A: Noma'am. 

Q: Did you ever at any point in time tell him that [Applicant] asked 
for the pistol back? 

A: Noma'am. 

Q: Did you ever at any point and time tell him that you would not 
give the pistol back to [Applicant] because he threatened to shoot 
Mr. McBride? 

A: Noma'am. 

Q: Did you ever at any point and time tell him that you kept the 
pistol for a couple of days? 

A: Noma'am. 

Q: Did you ever at any point and time tell Mr. McFadden that the 
defendant called you repeatedly to get the gun back? 

A: Noma'am. 

Q: Did you ever at any point and time tell Mr. McFadden that you 
gave the pistol back to the defendant within three to four days after 
the incident with Mr. McBride? 

A: Noma'am. 

Q: Now in terms of your record. You've been candid about that 
and I appreciate that. Would it have been a violation of your parole 
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[had] you in fact picked up that weapon and kept it for a couple of 
days? 

A: Yesma'am. 

(Tr. 216-17). Trial counsel agreed the foregoing could set the State up to introduce a prior 

inconsistent statement. 9 Trial counsel further explained he does not raise every technical objection 

if the testimony being elicited is not material or damaging because doing so can aggravate the jury. 

This Court finds (1) the foregoing testimony was non-material because Matthews denied 

· almost every question asked by the solicitor and (2) counsel arti9Wated a valid strategy in not 

objecting to non-material testimony because doing so could annoy the jury. This Court further 

finds Applicant failed to articulate a valid objection to this testimony and thus failed to prove 

counsel was deficient for not objecting. Finally, this Court finds Matthews' denial of almost every 

question asked by the solicitor made it not reasonably likely this testimony materially impacted 

the jury and affected the outcome of this trial. Thus, Applicant has not established deficiency or 

prejudice, and this claim is denied. 

Failed to object to the solicitor's improper arguments· 

At the evidentiary hearing, Petitioner questioned trial counsel about several portions of the 

State's clos~g argument. Specifically, he asked counsel about the following: 

I prosecuted Maurice Smith. Maurice Smith came in this court room 
he pied guilty and I was standing basically in the same position I'm 
standing right now and as I recollect his testimony when Mr. Ballinger 
asked him what were you convicted of he said distribution and 
trafficking 

(Tr. 488). 10 Petitioner asked counsel whether the following constituted a personal attack: 

9 The State, however, did not move to introduce any prior inconsistent statement from Matthews. 
10 In his application, Petitioner averred Smith's sentencing sheet indicated assistant solicitor 
Christopher Durant was the prosecuting attorney-not Barr, and counsel was ineffective for not 
objecting when the solicitor presented this "false evidence" to the jury. (Pet 58-59). 
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And folks when I talked about the defendant cutting his hair, I 
wasn't talking about it because I thought he was trying to conceal 
evidence on his hair. I was talking about it because he is trying to 
present an image to you of a person he is not You know he comes 
into this courtroom he wants to portray himself as conscientious, 
studies, and you know he hits all the high marks. Young man not 
married check, no children check, college student check, clean cut 
check, nice suit check, nice tie check, shiny shoes check. He wants 
to create the best possible impression on this jury but it's a lie. The 
image that you saw in this courtroom this week folks that's a lie and 
just like he told me when I'm asking him questions, don't get it 
twisted. Ladies and gentlemen you all cannot get it twisted because 
this is not the person that you see in the courtroom is not the same 
individual who in his private life back on October 27, 2010 took a 
.45 caliber pistol and loaded to bullets into the victim's body. 

(Tr. 4 78-79). Petitioner asked counsel whether the following constituted improper bolstering: 

(Tr. 484). 

So [the investigator] then goes to [Matthews'] parole officer and 
says listen ma'am I got a murder down here Williamsburg County. 
I got somebody that puts the murder weapon in the defendant's hand ' 
can you please just not violate this guy if he comes forward and he 
tell me the truth. Parole office says no .... 

I would submit to you that there is something incredibly liberating 
about prison and I know that sounds ironic and it doesn't make­
but when you go to prison and you're doing your time. I would 
submit to you that it kind of allows you to get it off your chest, 
because [Smith] knows what happened that night and he told you 
it's not just like I'm remembering today that [Applicant] killed 
[Victim]. I knew back then that [Applicant] killed [Victim] did I 
come forward and say yea Mr. Policeman I saw it I'm an eye witness 
it was [Applicant] no I didn't do that but it's[-]and please be· clear 
it wasn't that [Smith] was uncertain back then he knew back then as 
he testified to you during this trial. Here is where I think it's so 
important and why I would submit to you that he is believable. · 

(Tr. 489-90). Finally, Petitioner asked counsel whether the following constituted pitting: 

Now as it relates to this issue about whether or not the shooter had 
the mask. Here's what I would tell you about that, to this day, TT, 
Mr. Sabb, is traumatized by that he couldn't briiig himself to see the 
picture of [Victim] there. When he gave his statement to the police 
he says he sees the person come towards [Victim]. [Victim] walks 
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up to the person, he says he hears a shot and talces off running. Now 
in tenns of this issue about the white mask. What I would suggest 
to you is that when somebody points a gun at an individual and what 
we know is that, when [Victim] was stuck in the stomach he and the 
shooter were face to face. So the gun is likely held by [Applicant] 
like this against [Victim] and so when he fires the pistol here's a 
flash or light that comes from the muzzle of the gun . . • • Now 
[Applicant] was wearing glasses at the time. What I would suggest 
to. you was that perhaps with the flash of the muzzle that that created 
a light that created a reflection on his glasses and I would submit to 
you that TI probably thought the person had a white mask on, but 
TI was clearly at least[,] according to his testimony[,] at least 15 
yards away from where this happened and he didn't see or hear 
anything else as he can recall after that point. So I would just tell 
you that because quite frankly I don't think the defendant would've 
worn a mask because he wanted people to know that it was him. 

(App. 492-93). When questioned about the preceding, counsel noted he and Petitioner 

"disagree[d] on what's objectionable" and testified he did not see any basis to object. He testified 

it was the solicitor's summation of evidence and was not out of line. 

This Court finds Applicant has failed to show counsel was ineffective for not objecting to 

the foregoing portions of the State's closing argument. Counsel testified he believed the foregoing 

was the State's summation of the evidence and he saw no basis to object. Based on its review of 

the transcript, this Court agrees the foregoing was a reasonable sununation based on the evidence 

presented, and counsel had no basis to object. See State v. Harris, 382 S.C. 107,120,674 S.E.2d 

532, 539 (Ct. App. 2009) (providing statements made during a closing argument must be viewed 

"in the context of the entire record''). This Court thus finds counsel was not deficient in this regard. 

Likewise, this Court finds Applicant has faiied to show how any objection would have 

changed the outcome of trial and thus has not shown prejudice. Overall these arguments did not 

"so infect□ the trial with unfairness as to make the resulting conviction a denial of due process." 

See id ("The relevant question is whether the State's comments so infected the trial with 

unfairness as to make the resulting conviction a denial of due process."); id. ("Improper comments 
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dwing closing arguments do not require reversal if the appellant fails to prove he or she did not 

receive a fair trial because of the alleged improper argument."). This Court further finds it is not 

reasonably likely a motion for a mistrial would have been granted based on the foregoing 

arguments. Thus, Applicant has not proven deficiency or prejudice, and this claim is denied. 

Golden Rule Argument 

At the evidentiary hearing~ Petitioner asked counsel if the following was an improper 

golden rule argument: 

He committed a cold blooded, ruthless murder and at some point if 
we're going to just lie down and surrender our community to this 
type of street justice then it's time for all ofus to hand our hats up. 
We might as well go home. Judge Young might as well retire his 
robe. I might as well quit this job and just do only private practice 
and we might as well quit blowing our money away destroy that 
courthouse across the street because we don't need it. If the 
defendant can come in here and kill somebody in cold blood and 
walk away with because [sic] he had the presence of mind to throw 
away the evidence. Then we might as well and we all say that we're 
done. I employ you all not to do that and I employ you all to return 
a guilty verdict. 

(495). Counsel agreed it "could be viewed in that fashion." 

This Court, however, disagrees and finds the foregoing did not amount to a Golden Rule 

argument. ''The Golden Rule Argument is one that suggests to the jurors they put themselves in 

the shoes of one of the parties." State v. Rice, 375 S.C. 302, 334, 652 S.E.2d 409, 425 

(Ct.App.2007). "In the criminal arena, such an argument is generally improper because it asks the 

jurors to place themselves in the victim's place." Id ''Such an argument tends to d~oy all sense 

of impartiality of the jurors, and its effect is to arouse passion and prejudice, thereby encouraging 

the jurors to depart from neutrality and to decide the case on the basis of personal interest and bias 

rather than on the evidence." Id. The argument here did not ask the juror to put themselves in the 

place of the victims and thus did not amount to a Golden Rule Argument. See Harris, 382 S.C. at 
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122,674 S.E.2d at S40 ("In the present case, reviewing the closing argument in the context of the 

entire record, the State did not make a Golden Rule Argument. Simply put, the State did not ask 

or suggest to the jury that they place themselves in the shoes of the victims.j. Applicant has not 

set forth any other reason or basis that he believes trial counsel should have objected to this portion 

of the argument and thus has failed to prove counsel was deficient. Likewise, this Court finds that 

even if the foregoing argument was objectionable, this comment did not "infect the trial with 

unfairness as to make the resulting conviction a denial of due process," and it is not reasonably 

likely any objection would have changed the outcome. See id. ("The relevant question is whether 

the State's comments so infected the trial with unfairness as to make the resulting conviction a 

denial of due process.''); id. ("Improper comments during closing arguments do not require 

reversal if the appellant fails to prove he or she did not receive a fair trial because of the alleged 

improper argument."). Applicant has thus failed to prove any resulting prejudice from counsel's 

failure to object to this portion of the argument, and this claim is denied. 

Failed to place all sidebar discussion on the record 

At the evidentiary hearing, Petitioner questioned counsel about a sidebar in the transcript; 

counsel recalled his objection was overruled at the sidebar, but he could not specifically recall 

what the sidebar was about. 11 This Court finds Applicant has not shown trial counsel was 

ineffective for not placing this sidebar on the record. Initially, Applicant has not shown what the 

sidebar was about, other than the objection that was in the transcript and thus preserved for appeal. 

Thus, any finding of deficiency or prejudice is speculative. This Court finds Applicant has not 

proved this claim and this claim is denied. 

11 Prior to the sidebar, counsel objected to testimony based on hearsay, and the solicitor responded, 
"Judge, this is impeachment testimony." (App. 310-11). 
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Made harmfal arguments against his and Brittany Croskeyls testimony 

In bis application, Petitioner asserted counsel was ineffective for questioning him about 

whether anyone other than Croskey and "Big Moe" identified him as the shooter. (Pet. 72). 

Specifically, he averred Croskey did not identify him as the shooter. He likewise contended 

counsel was ineffective for ''misrepresent[ing] the petitioner by inferring that the defendant's car 

was the car on the gravel road, inferring the petitioner, bis client, is guilty." (Pet. 73). At the 

evidentiary hearing, however, Petitioner did not offer any testimony as to how he believed this 

questioning and argument by trial counsel banned bis case. He likewise did not question trial 

counsel about this issue at all. 

This Court finds Applicant has failed to meet bis burden of proof on this issue. Further, 

this Court has reviewed the transcript and finds counsel was not deficient for asking Petitioner this 

question or making this argument. 12 This Court likewise finds Applicant has not shown he was 

prejudiced by this question and argument by trial counsel. Thus, this claim is denied. 

Conclusion 

Based on the foregoing, this Court finds and concludes Applicant has not established any 

constitutional violations or deprivations that would require this Court to grant relief. Thus, this 

application is denied and dismissed with prejudice. 

Should Applicant wish to secure appellate review, he must file and serve a notice of appeal 

within thirty days of receipt by counsel of written notice of entry of judgment. See Rule 203, 

SCACR. Pursuant to Austin v. State, 305 S.C. 453,409 S.E.2d 395 (1991), an applicant has the 

right to an appellate counsel's assistance in seeking review of the denial of PCR. Pursuant to Rule 

12 Croskey did identify Applicant as the shooter at trial. (Tr. 192). Further, a review of the portion 
oftrial counsel's closing argument cited by Applicant shows trial counsel was noting discrepancies 
in testimony to cast reasonable doubt on the State's theory of the case. (Tr. 468). 
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71.l(g), SCRCP, if an applicant wishes to seek appellate review, PCR counsel must serve and file 

a notice of appeal on applicant's behalf. Attention is directed to Rule 243, SCACR, for appropriate 

procedures for appeal. 

IT IS THEREFORE ORDERED: 

1. This application for PCR is denied and dismissed with prejudice; and 

2. Applicant must be remanded to and remain in the custody of the State. 
µ~?, 

AND IT IS SO ORDERED THIS_}_ day of J ~ ,.lm:r. , 

-~.,,,,.c;..=a,...._..;..~--_· _ _...,,South Carolina 
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