STATE OF SOUTH CAROLINA |
Jun 152026

IN THE SUPREME COURT $.G. SUPREME COURT

Certiorari to Greenwood County

Honorable S. Bryan Doby, Circuit Court Judge

ZY'TAWN KEINAS CHILDS,
PETITIONER
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO. 2025-002046

APPENDIX
WANDA H. CARTER ALAN WILSON
Chief Appellate Defender Attorney General
South Carolina Commission on Indigent Defense ZACHARY W. JONES
Division of Appellate Defense Assistant Attorney General
PO Box 11589 P.O. Box 11629
Columbia, SC 29211-1589 Columbia, SC 29211

(803) 734-1330
ATTORNEYS FOR RESPONDENT
ATTORNEY FOR PETITIONER



i @

INDEX
INDEX ettt ettt et et st et s n e et eneesane e 1
GUILTY PLEA TRANSCRIPT DATED OCTOBER 12, 2020 ....ccc.coooiiiiiiiiiinieiieeeeeieeieeeeee 1
GUILTY PLEA TRANSCRIPT DATED FEBRUARY 27,2023 .....ccooiiiiiiiiiieeeeeeeeeeen 23
ORDER DISMISSING APPEAL .....oooiiiiiieee ettt s 53
PETITION FOR REHEARING ON NOTICE OF APPEAL ......cccccooiiiiiiiiieeeeeeeceeeeen 55
ORDER DENYING PETITION FOR REHEARING.......cccccooiiiiiiiiiiiiiieeeceeeeeeceeee e 58
REMITTITUR ..ottt st 59
APPLICATION FOR POST-CONVICTION RELIEF ......ccccooiiiiiiiieeeeeeeeeeeeeee 61
RETURN ..ottt st ettt et s et e e sane e eeanes 69
POST-CONVICTION RELIEF HEARING TRANSCRIPT DATED APRIL 3, 2025 ............... 80
APPLICANT’S EXHIBIT NO. 2 (SEARCH WARRANTS) ....cociiiiiiiiiiinieneecceeceen 155
APPLICANT’S EXHIBIT NO. 3 (SUPPLEMENTAL REPORTS).....cccceoiriininiiniiiiiceee. 159
ORDER OF DISMISSAL .. ..ottt s 164
MOTION TO ALTER OR AMEND JUDGMENT (RULE 59) ...cccoooiiiiiiiiiiniiniinicneciceeeees 175
ORDER DENYING MOTION TO ALTER OR AMEND JUDGMENT ........c.ccccceviiiniinnnne 185
INDICTMENTS AND SENTENCE SHEETS........ooiii e 186

THE FOLLOWING EXHIBIT IS ON FILE WITH THIS COURT:

APPLICANT’S EXHIBIT NO. 1 (PHOTOGRAPHS)



State of South Carolina ) In the Court of General Sessions
) Eighth Judicial Circuit
County of Greenwood )

Indictments 2017-G5-24-00933
2017-65-24-02150
2018-GS5-24-01166
2020-GS-24-01106

State of South Carolina,
vs. Transcript of Record

Zy'Tawn Keinas Childs,

Defendant.

October 12, 2020
Greenwood County Courthouse
Greenwood, South Carolina

BEFORE:
The Honorable Donald B. Hocker, Judge

APPEARANCE S:

Anna Wade Sumner, Assistant Solicitor
Attorney for State of South Carolina

Brian P. Johnson, Esquire
Attorney for Defendant

Maryann S. Nevers, CVR-M-CM, RVR, RVR-M
Circuit Court Reporter (Retired)
Certified Verbatim Reporter - Master
Certificate of Merit

Realtime Verbatim Reporter - Master




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Certificate Page.

I NDEX

22




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

NO.

EXHIBITS

DESCRIPTION I.D.

EVID.

No exhibits were marked during proceeding.




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

TRANSCRIPT OF RECORD
(Whereupon, proceedings commenced in the
matter of State of Scuth Carolina v. Zy'Tawn
Childs, Indictments 2017-G5-24-00933,
2017-G5-24-02150, 2018-GsS-24-01166, and
2020-G5-24-01106, beginning at 11:04 a.m. on
Monday, October 12, 2020. Defendant and all
counsel were present.)

THE COURT: All right, Solicitor.

MS. SUMNER: Thank you, Your Honor. Standing before
you 1s Zy'Tawn Childs, represented by Brian Johnson. Mr.
Childs is here today, pleading guilty to true-bill
Indictment 18-GS-24-1166. That is for distribution of
fentanyl, first offense; 17-933, that is for possession
with intent to distribute marijuana, first offense; 17-
2150, for carrying a weapon con school property. And
lastly, Waiver Indictment 20-1106, and that is for breach
of peace, high and aggravated.

Your Honor, at this time, Mr. Childs has six pending
cases with us. And he is pleading on four of those today,
and all remaining charges will be nclle-prossed. He was on
the trial docket that was before you this week, Your Honor.

There is a recommended cap of five years to resoclve
all of these charges. Also, it's my understanding that Mr.

Childs is agreeing to forfeit the two guns related to these




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

charges. And that's what we have worked out in this case.
THE COURT: Okay. I believe this was the remaining
trial-docket case?
MS. SUMNER: That's correct, Your Honor.
THE COURT: OXkay.
All right, madam clerk.
ZY'TAWN CHILDS, having been first duly
sworn, testified and stated as follows:

THE COURT: All right. Mr. Johnson, you represent —--

Is it Zy'Tan (phonetic)? Is that how you pronounce
your name?

THE DEFENDANT: Zy'Twan.

THE COURT: Zy'Twan?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. All right. Childs?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. All right. Mr. Johnson, you
represent Mr. Childs?

MR. JOHNSON: Yes, sir, Your Honor.

THE COURT: &and you've had an opportunity to explain
these charges to him, his rights he's giving up as a result
of the plea, maximum punishment he could receive?

MR. JOHNSON: Yes, sir, Your Honor.

THE COURT: And do you believe your client has

understood your explanation?
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MR. JOHNSON: I do, Judge.

THE COURT: All right. Here's what I have before me:
I have a distribution of fentanyl, first offense; and
aggravated breach of peace; carrying a weapon on school
property; and possession with intent to distribute
marijuana. How does your client wish to plead to those
charges?

MR, JOHNSQN: Wishes to plead guilty, Judge.

THE COURT: Okay. As his attorney, do you agree with
that decision?

MR. JOHNSON: Yes, sir, Your Honor.

THE COURT: Okay. &1l right, Mr. Childs. I'm going
to ask you a few questions. You pay close attention.
Speak up loud when you respond.

You're age 207

THE DEF¥ENDANT: Yes, sir.

THE CQURT: How far did yocu go in school?

THE COURT: I got my high school diploma. And I'm
currently in college.

THE COURT: What college you going to?

THE DEFENDANT: Piedmont Tech.

THE COURT: Okay. What are you studying at Piedmont
Tech?

THE DEFENDANT: Welding.

THE COURT: Okay. All right. I've got the following
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four charges before me: a distribution of fentanyl, first
offense; aggravated breach of peace; carrying a weapon on
school property; possession with intent to distribute
marijuana, first offense. How do you plead to those four
charges?

THE DEFENDANT: Guilty.

THE CQURT: Are you pleading guilty because, in fact,
you are guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Anyone force you to plead guilty against
your will?

THE DEFENDANT: No, sir.

THE COURT: You pleading guilty today freely,
voluntarily, and intelligently?

THE DEFENDANT: Yes, sir.

THE COURT: Have you —- have you consumed any
substance -- alcohol, drugs, medication —— that would not
only affect your ability to understand these proceedings
but also affect your ability to make decisions?

THE DEFENDANT: No, sir.

THE COURT: You suffer from any problem or
condition -- physical, mental, or emotional -- that would
not only affect your ability to understand these
proceedings but also affect your ability to make decisions?

THE DEFENDANT: No, sir.
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THE COURT: All right. Solicitor?

MS. SUMNER: Thank you, Your Honor. Starting with the
possession with intent to distribute marijuana, back on
July 18t£ of 2017 at Windtree Court here in Greenwood
County, the defendant was in possession of 11.34 grams of
marijuana, $250, and a digital scale. Law enforcement made
contact with him because, at the time he's -- he was
smoking a cigarette in the breezeway of these apartments
and they knew him to be 17. And that was why the initial
contact was made.

THE COURT: - What was the date of that?

MS. SUMNER: I have July 18th, 2017.

THE COURT: OQkay. I just misunderstood you. Qkay.

MS. SUMNER: Your Honor, in regards to the
distribution of fentanyl, first offense, back on September
l4th of 2017, a confidential informant here with the
Greenwcod County Drug Unit bought four blue pills marked as
oxycodone from the defendant, again, at Windtree Court, the
same location as the PWID of marijuana. He was initially
charged with distribution of oxy. That came back from SLED
as fentanyl. Your Honor, these are these blue pills that
we're commonly seeing here in Greenwood and are guite
dangerocus.

In regards to the carrying a weapon on a school

property, Your Honor, back on QOctober the 10th of 2017 --
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and this is on video -- Mr. Childs was attending Genesis
here in Greenwood. That is the -- the district school for
trouble teens. A teacher suspected he had something --
contraband in his pocket. The SOLICITOR'S OFFICE makes
contact with him, Officer Emory. It results in a chase
down a hallway on video.

When they get Mr. Childs, they actuvally tackle him.
You see it on the video. There's a -- a firearm that was
removed from his waistband, which was the teacher had seen
that was bulging in his pocket. Very concerning case to
law enforcement that he had a handgun on the school
property, and again, that one is on video.

Lastly, Your Honor, going to this recent armed robbery
that happened right before COVID all got started -- well,
the breach of peace, high and aggravated, Your Honor, it
was charged as a -- an armed robbery. Mr, Childs is not
agreeing that he was involved in an armed robbery.
However, he was on scene where armed robbery took place
here in Greenwood County.

Concerning to law enforcement was that he was there.
Multiple witnesses put him there. But he was with several
known gang members to law enforcement. Law enforcement
does agree, however, that in that case where he's pleading
to breach of peace, high and aggravated, that he is the

least culpable. So we do have him here, though.
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So, Your Honor, we have, you know, like I said, six
cases; we're dismissing two. He's pleading to four. But
he is someone -- he's 20 years of age. He only has
possession of marijuana. But we are very concerned that he
is starting not a good track record here.

THE COURT: OQkay. All right. Thank you.

Mr. Childs , did the solicitor correctly state the
facts behind these four charges?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Now, you understand, Mr. Childs,
that when you plead guilty, you give up certain rights that
you have?

THE DEFENDANT: Yes, sir.

THE COURT: You have the right to a jury trial. This
case was on the jury-trial docket. The state was prepared
to go forward. But y'all have been able to work out a
resclution on these charges.

Are you giving up your right to a jury trial?

THE DEFENDANT: Yes, sir.

THE COURT: You understand, when you plead guilty, you
give up your right to remain silent? You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand, when you plead guilty,
you give up your right for Mr, Johnson, on your behalf, to

file legal motions, put up legal defenses, legal challenges
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concerning any of the evidence that the state may have, as
well as to confront and cross—-examine the state's
witnesses, all of that being done on your behalf? But when
you plead guilty, you're no longer entitled to that benefit
from your attorney. You understand that?

THE DEFENDANT: Yes, sir.

THE CQURT: Do you understand, when you were
originally arrested on all the charges, you were
automatically by law presumed to be innocent and that
presumption of innocence has been with you all the way up
until today? However, when you plead guilty, you're no
longer entitled to that presumption of innocence. You
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Childs, do you understand, when the
state elected to charge you with a criminal offense -- or
criminal offenses, as in this case -- they took on what's
called a burden of proof to prove each and every element of
the offense "beyond a reasonable doubt" standard? That's
the highest standard of proof that we have in the law
today. However, when you plead guilty, the state no longer
has any burden cof proof. All they have to do is present
sufficient facts to base your guilty plea on. Do you
understand that?

THE DEFENDANT: Yes, sir.
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THE COURT: Are you satisfied with Mr. Johnson's legal
representation?

THE DEFENDANT: Yes, sir.

THE CQURT: Has he done everything you've asked him to
do or expected that he would do for you?

THE DEFENDANT: Yes, sir.

THE COURT: Have ycu had a full opportunity to review
and/or discuss with Mr. Johnson the discovery file -- all
the evidence/documents -- that the state has and has
provided to your attorney?

THE DEFENDANT: Yes, sir.

THE COURT: You understand, Mr. Childs, that if you
have a legal basis to challenge this guilty plea that
you're making today, you only have ten days to file a
notice of intent to appeal with a'higher court? You
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Have you understood all my gquestions?

THE DEFENDANT: Yes, sir.

THE COURT: Have you been truthful with all your
answers?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Let the record reflect that
there is a factual basis for the plea; plea has been made

freely, voluntarily, and intelligently by Mr. Childs, and
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he's done so with competent with whose services he
expressed satisfaction with.

Mr. Johnson, I'll be glad to hear from vyou, sir.

MR. JOHNSON: Thank you, Your Honor. May it please
the Court. Your Honor, first of all, I want to apologize.
Since COVID hit, I've been putting my notes on my phone
instead.

THE COURT: That's fine.

MR. JOHNSON: And so ---

THE COURT: That's -- that's fine, not a problem.

MR. JOHNSON: Yeah. I want to apologize to the Court.
Secondly, Judge -- and I think this is important
ciarification -- Mr. Childs was on the trial docket today
for the gun-on-scheool-ground charge. And it was that
charge only. BAnd the only reason why he was on the docket
is me and Anna were discussing a full resolution.

This wasn't a situaticn where he wanted a trial.
We were just trying to get to a place where -- where I
thought that -- well, what we all could agree that Mr.
Childs could ccme before you today and accept
responsibility, Your Honor. So this was always a situation
where he was going to accept responsibility. And we're
happy befcre you today in order to do that.

Your Honor, as he told you, he's 20 years old. If you

look at these charges, if -- 1f you look at the -- the
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dates that they have in 2017 and -- and 2018 and -- he's
got some other ones -- but still kind of in that date
range, until the -- the armed-robbery issue, but, Your
Honor, if -- if you look at those types of the charges and
you look at his age, you can see the issues of a young man
who was simply going through some issues related to growing
up in his life.

And, Your Honor, I would like to submit to you that
he's doing better. When he was kicked out of school as it
relates to the gun charge, Judge, however, he was required
to do school on his own. And he still got his diploma. So
he actually -- not a —- not a GED, but a high school
diploma and, Your Honor, I think that's really impressive.

A lot of my clients who go through those sort of things,

they just take the test and -- and they move on with their
lives. But he actually went through it and -- and got his
diploma.

The other thing he's done in -- kind of, in that

meantime, Judge, is he told you he's going to Piedmont
Tech. 2aAnd -- and what he meant was before he was arrested,
obviously, Judge. But he was going to Piedmont Tech, and
he was studying welding.

It's my understanding he had done four semesters and
he has another two semesters to go. So whenever it -- it

is that he's able to be released, he will be able to do
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that and have a trade and be able to be gainfully employed
in that trade, which I also think is important, rather than
saying, like, he's going to go work at McDonald's or -- or,
hopefully, get a good job so that he can avoid selling
drugs or something like that. Those welders make good
money. And 1f he's able to finish this, those two
semesters —-- he's -- he's almost there. And -- and he
would actually ke able to be a welder, Your Honor.

Your Honor, now, as it relates to the armed-robbery
charge, I believe the solicitor did display those facts
correct, as far as my -- my client. Your Honor, you got a
situation where no one accused him of -- of robbering —-- of
robbing the actual person or having a gun. He had a
situation, Judge, where he -- there was a discussion about
the -- the guy who actually did the robbery and perhaps he
could've did something te prevent that or -- or -- or -- or

called the police or anything of that nature. He did not

do that.
There is one distincticon. My client -- and I believe
Anna can confirm this -- I don't believe law enforcement

believes my client's an actual gang member. My client
is -- is not in a gang.

And so -- but -- but he was hanging around with,
for lack of a better word, the wrong crowd. I hate that,

but he was hanging around two -- two people who were gang
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members. He i1s not one. And I want you to consider that
as well, Judge.

Your Honor, his mother would've been here. We —-- we
put this teogether kind of gquick. I confirmed with Anna on
Friday what -- we were going to do everything, rather than
just the gun charge. And so his mother would've been here.

She was at his previous bond hearing, Your Honor. And she

is supportive. She -- he does have some -~ a place to --
to go home to. He does have a -- a —— a child that he --
that she has and -- and he is suppertive of, Judge.

Your Honor, at this point in time, he's coming before
you today; never been -- been before a general-sessions
court. Your Honor, he does have the marijuana charge in
the past. But he's never been before a -- a general-
sessions judge. And this is the first time and only time
you can ever do that.

And, Your Honcr, he's been in jail now continucusly
since December 19 cof 2019. So he's done almost a year.
He's done a total of 310 days. And he's had a whole lot --
whole lot of time to sit in jail and -- and put some
distance between not only the incidents but also between
him and the outside worid and understand what -- what he
needs to do to get out in society.

So, Your Honor, I know we're dealing with a

recommendation from the state of -- of a cap. And I
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understand what the -- what the Court must consider when
they do the sentence. And they can obviously go over the
cap or —-- or -- or under it. My client would -- would like
for me to ask you to consider a sentence that would allow
him to be released in any capacity. He -- he would like to
go and finish school. He would like the opportunity to be
with his -- his child and his mother.

Your Honor, we ask for the mercy of the Court. And I
understand we're asking for z lot. But we ask you to
consider that at this time, Your Honor.

THE COURT: Qkay. Thank you.

MS. SUMNER: Your Heonor, I will just confirm that he
is not in GangNet. I talked to law enforcement about that.
This is a situation where they don't have enough to put him
in GangNet, but they can put him with gang members numerous
times.

THE COURT: All right. Well, you know, what I've got
to decide, Mr., Childs, is I want -- I want to get your
attention. You're -- you're at a polnt in your life that
you got a lot of potentially good future ahead of you.

And, you know, it's -- it's just your decision on which
road you're going to take.

and how -- how best can I get your attention to make
the right decision? Do I get your attention by sending you

to prison, which might be the right way? Or do I get your
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attention by having a lot of time held over your head and
put you on probation? That's -- that's what I've got to
make the decision.

Because I want to get your attention. I think you
have a lot of potential. I really do. I don't know you.
Haven't -- you know, 15 minutes ago, I had never seen you
before.

But I -- I just have that, kind of, gut feeling that
you have a lot of potential. But you're not going to be
able to reach your potential until you make the right
decision. BAnd how best can I help you make that right

decision: by sending you to prison or by letting you be

put on -- or putting you on probation? That's what I've
got to —- I've got to determine,.

Sc I -- I need a few minutes to sort through this. 8o
just -- I guess, we'll hold him over in the other room, if

you Jjust take him back over there.

Hang around, Mr. Johnson and Solicitor Sumner, for a
few minutes and let me just ponder on this for -- for just
a minute or two.

MR. JOHNSON: Okay.

THE COURT: Okay?

MS. SUMNER: Thank you, Judge.

(The Court went off the record at 11:20

a.m. and reconvened at 11:27 a.m.
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Defendant and all counsel were present
when the proceedings resumed.)

THE COURT: All right. Mr. Childs, come on back up
here, please.

THE DEFENDANT: (Complied.)

THE COURT: All right. In light of the fact that, for
all practical purposes, you don't have a prior record
and -- and your age, I'm going to give you a chance. But
I'm going to have -- you've got a lot of time hanging over
your head. And I've got some conditicns that you're going
to have to comply with while on probation.

But I am going to take a chance on you. I -- I hope
that you don't disappoint me.

{Off the record briefly.)

THE COURT: All right. Mr. Childs, on the breach of
peace and the distribution of fentanyl, sentence of the
Court 1s you be committed to the State Department of
Correction for a period of iten years. Provided upon
service of 310 days, which you're given credit for, payment
of costs and assessments, I'll suspend the balance; put you
on probation for three years.

Conditions of probation: substance abuse counseling,
random drug and alcohol testing; I'm requiring you to
complete your Piedmont Tech degree. I'm requiring you to

refrain from associating with any known gang members. And
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you also must maintain residence with your mother during
the term of your probation.

And any probation-revocation hearing is to be brought
back before me. 2And I'1l tell you right now, Mr. Childs:

I will revoke in full the ten years. So if -- if you want
to spend ten years in prison, then you violate your
probation and you come back before me. You understand
that?

THE DEFENDANT: Yes, sir.

THE COURT: All right. And on the remaining two
charges: ©n the possession with intent to distribute
marijuana and the carrying weapen on school property,
that'll be a time-served sentence.

Choice is yours, Mr. Childs. What direction do you
want to go with in your life? You want to make something
of yourself?

THE DEFENDANT: Yes, sir.

THE COURT: Or you want to be a tough guy, hang around
gang members, use drugs, do all that kind of craziness, and
then just find yourself wearing that orange jumpsuit a
whole lot more?

THE DEFENDANT: No, sir.

THE COURT: You make a decision. Geood luck to you.

THE DEFENDANT: Thank you.

MS. SUMNER: Thank you, Judge.




10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

21

21
MR. JOHNSON: Thank you, Your Heonor,.
(Whereupon, the proceeding concluded at
11:30 a.m. on Monday, QOctober 12,
2020.)

--- END OF TRANSCRIPT OF RECORD ---
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Guilty Plea

PROCEEDTINGS

(Proceedings begin on the 27th day of

February 2023, at 10:25 a.m.)

THE COURT: Good morning, Mr. Brown.

MR. BROWN: May it please the Court?

THE COURT: Uh-huh.

MR. BROWN: Judge, stands before you 1is
Zy'Tawn Childs on Indictment 2021G$241707 and
2023-0441 and 0442. Mr. Childs is pleading guilty
to heomicide by child abuse, which is 20 years to
life, alsc resisting arrest as 0 to 1, and a
possession of methamphetamine, actually as a first
offense, as 0 to 3, represented by Colie Stancil
of the public defender's office.

Judge, this is a straight-up plea to these
charges. 1In addition, there will be some cther
charges that are dismissed. Also during this
plea, he was currently on probation when this
cccurred, and so Richie Williams will also be in
handling --

THE COURT: Ckay.

MR. BROWN: -- that issue as well.

THE COURT: All right.

I don't have the indictment for the

resisting, but we can move forward without it.
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You got the right number on there?

MR. BROWN: Yes, sir.

THE COURT: All right.

Your name is Zy'Tawn Kenias --

THE DEFENDANT: Kenias.

THE COURT: -- Kenias Childs?

THE DEFENDANT: Yes, sir.

THE COURT: Start with this first indictment,
which is 23GS24 Indictment 442, possession of
meth. It hadn't been presented. Waives, you
signed there?

THE DEFENDANT: Yes, sir.

THE COURT: All right.

It alleges that you, while in Greenwood
County the 22nd of June of '22, did possess a
gquantity of meth; in wviolaticn of Code 44-53-375.
My understanding, you're gonna plead guilty on
that?

THE DEFENDANT: Yes, sir.

THE COURT: And alsc Indictment -- I have the
indictment my hand -- 441, same year, resisting
arrest. That indictment not been presented. But
you've signed a waiver.

THE DEFENDANT: Yes, sir.

THE COURT: It alleges on the 22nd of June of
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'22, you resisted arrest of Wesley McClinton of
the Greenwood Police Department, that being in
violation of 16-9-320, subpart A, the simple
version of resisting.

And lastly, Indictment 21GS241707, which is
homicide by child abuse, that indictment alleges
that you, on April 28 of '21, did commit the crime
of homicide by child zbuse and neglect, child
being under the age of 11, caused the death of
child by neglectful cenduct; in violation of 16-3
subpart 85 and the subparts thereunder. It's my
understanding you're going to plead as presented
on that indictment; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: All right.

Mr. Stancil, you represent Mr. Childs on
these three indictments?

MR, STANCIL: I do, Your Honor.

THE COURT: And you explained to him the
elements of each and the potential -- what you
got? 20 plus one plus three? Yeah. So 24 years
potential if they're stacked on top of each other.

MR, STANCIL: Yes, Your Honor.

THE COURT: Do you have a belief, if he stood

trial, it looks like two separate instances, that
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he had two jury trials, that he could be convicted
more likely than not?

MR. STANCIL: I believe so, Your Honor.

THE COURT: All right. And are you in
agreement to your ([sic] decision to enter this
plea, considering negotiations of the charges and
the dismissal of related charges in his probation
matter?

MR. STANCIL: I am, and so is Mr. Charles,
Your Honor.

THE CQURT: All right. All right.

Mr. Childs, the clerk of court's gonna place
you under oath.

THE CLERK: Raise your right hand, please.
(The defendant is first duly sworn.)

THE COURT: All right, sir. In the last 24
hours, have you taken any alcohol, drugs,
medications of any type?

THE DEFENDANT: No, sir.

THE COURT: Are you c¢lear headed?

THE DEFENDANT: Yes, sir.

THE COURT: Now, you got two events. You're
entitled to two jury charges under our
Constitution: One on the child abuse and one on

the resisting and the meth. ©Okay? Your rights
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are same in both. There's two separate charges.

Trial works this way. Plead not guilty; get
a jury trial. The state must go first. They call
their witnesses, present their evidence for the
jury to consider whether or not they've proven
their case beyond a reasonable doubt.

You don't say a word. You can remain silent.
You don't have to prove your innocence. You don't
have to disprove your guilt. The state has to
prove your guilt beyond a reasonable doukt. So
they call witnesses and present evidence.

Mr. Stancil, representing you, would be allowed to
challenge that evidence by cross-examining the
witnesses, objecting t¢ evidence coming in, that
scrt of thing.

New if you want to plead guilty, you give up
all those rights and defenses to those trials, you
understand?

THE DEFENDANT: Yes, sir.

THE COURT: Are you willing to waive all your
rights and defenses to enter these three pleas
before me today?

THE DEFENDANT: Yes, sir,

THE COURT: Are you waiving all your rights

and defenses freely and voluntarily?

29



30

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Guilty Plea

THE DEFENDANT: Yes, sir.

THE CQURT: And I asked you earlier, on these
newer two indictments, resisting and the drugs,
did you sign the waiver, those two signature spots
there?

THE DEFENDANT: Yes, sir.

THE COURT: 1Is that waiver freely and
voluntarily given as well?

THE DEFENDANT: (No audible response.)

THE COURT: Okay.

Now I'm gonna ask Mr. Brown te give me a
summary of the facts. I'm gonna coeme back and ask
you 1is that what happened. Okay?

Mr. Brown.

MR. BROWN: Judge, before I get into the
facts, when you were talking about potential
sentences we [sic] coculd face, I think you capped
off at 24. Potentially, this could be life plus
four, if -- with the range. I just want to make
sure he knew that, which I —— I do believe he
understands that from Mr. Stancil.

Judge, this happened back on April 28, 2021,
with the child homicide. Mr, Childs was in the
care of his daughter, Minor , who was

appreximately a year old. His child was with his
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grandma -- with the grandmother earlier in the
day. And the child was dropped off with
Mr. Childs.

Law enforcement got the call when they
received information from the hospital that an
infant or one-year-old had been brought there
unresponsive, and then ultimately died there, or
was pronounced dead there at the hospital. The
attending physician didn't notice any kind of
trauma to the outside of the body. They ended up
having to do tox —-- an autopsy. And when the tox
came back, it did show that Minor overdosed
from fentanyl.

And after speaking with Mr. Childs there at
the hospital, law enforcement went to the house,
or the —- the home where Minor and 2y'Tawn
Childs were. They looked around. And they did
see there was a bag of fentanyl by the bedside --
that was on bedside table next to the bed. And it
was opened.

They then talked to Mr. Childs. And I think
he admitted at that point that he got home from
work. He had taken some pills. He didn't realize
the bag was still open, but it was open. The

child -- they laid down the bed to watch TV. And
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the child got into the pills and ultimately
consumed the pills and died as a result.

He then was out on bond from that. And --
well, this actually happened while he was out on
probation for a distribution of fentanyl. That
was a 2020 conviction, aleng with the other
convictions that are on the information sheet that
I provided you. Ee was cut on probation for that.
I believe it was a BOPHAN, pistol charge,
distribution of fentanyl, and then this happened,
where he's got another bag of fentanyl, where his
child dies.

Mr. Childs then got another bond after the
child homicide. &And while ocut on bond for that,
he is stopped as a traffic violation. Officers
pull him over. They smell marijuana in the
vehicle; get him out. They understand or know
that he's on probation and out on bond at that
time. They do find that he's in possession of
methamphetamine. While they have him detained on
the roadside, he runs from them. He goes and
hides in the woods. They have to get dogs out.
They, ultimately, make the arrest. So that's
where the resisting and the possession of meth

come from.
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And Judge, he's not pleading to another
charge. But he got out on bond for that. A2And
then got rearrested for another driving offense
and possession marijuana.

So probation for distribution of fentanyl,
arrest for homicide by child abuse. Out on bond.
Arrested, again, for —- for methamphetamine,
resisting. Bond for that. And resisting or --
for marijuana. So, Judge, I think that speaks for
itself.

Law enforcement is here, and a lot of the
city officers that participated and investigated
this case, Coroner Cox was going to be here
because he had a big part in this case as well.
But those are the facts of the case that will
suppert this plea.

THE COURT: All right.

All right. Mr. Childs, the summary of the
facts regarding the incident with the child, he
was able —— or the baby was able to ingest some
guantity of fentanyl that caused the child's --
male or female?

MR. BROWN: Little girl,

THE COURT: Little girl. Caused her death.

Facts accurate?
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THE DEFENDANT: (No audible response.)

THE COURT: Gotta say it out loud so --

THE DEFENDANT: Yes, sir.

THE COURT: —- the c¢court reporter can get it.

THE DEFENDANT: Yes, sir.

THE COURT: Now the meth charge and ycu got
stopped, and the resisting arrest, you ran off;
did you do that as well?

THE DEFENDANT: Yes, sir.

THE COURT: Now if you've been over this case
thoroughly with Mr. Stancil?

THE DEFENDANT: Yes, sir. Everything except
for the motion. We didn't discover the motion,
but.

MR. STANCIL: We've —- we've sat down and
discussed the case. And his option is to move
forward, Ycur Honor.

THE COURT: Okay. Now have you understood
all your conversations with him regarding vyour
rights to have a trial?

THE DEFENDANT: Yes, sir.

THE COURT: Are you satisfied vou understood
those conversations?

THE DEFENDANT: Yes, sir.

THE COURT: Are you satisfied, albeit
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difficult advice he's giving you to plead guilty
as opposed to go to trizl, are you satisfied with
his advice and counsel?

THE DEFENDANT: Yes, sir.

THE COURT: 2And zs a result of his advice and
counsel, you're now entering this plea here today?

THE DEFENDANT: Yes, sir.

THE COURT: He's also told you that this
homicide by child abuse is a -- classified as a
violent offense, meaning, when ycu go to the
Department of Corrections, you'll be classified as
2 vieclent offender. You're not entitled the same
programs the non-violent offenders are entitled
to. He discussed that with vou as well?

THE DEFENDANT: Yes, sir.

THE COURT: And that -- what that means is
whatever sentence the court gives you, you have to

serve B85 percent before you're entitled to a

community supervisicn release. MNever get parole.
it's just not given. But community supervision is
a synonym for parole. You get released, and

you're supervised. But the difference is you do
85 percent first on & violent crime as opposed to
a non-violent crime. You do something much less

than that. But still when you get on parcle,
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you're supervised by Probaticen, Pardon, and
Parole. Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: Also you're going to be
classified -- I'm sorry. You have a conviction on
your record of a most serious convicticen. And
what that means -- you don't have a most sericus
or serious on there. I don't see a strike.

There's two rules. There's three strikes
you're out and two strikes you're cut. Two most
sericus is twe big strikes. Serious, sericus,
moest serious; or serious, serious, serious; any
combination of the three, three strikes ycu're
out, meaning the state could seek a life without
parcle sentence, which this charge today carries
20 to life. So they don't really have to say
we're seeking life; the statute itself on this
charge includes a potential life sentence. Okay?

But in the future, after the sentence is
done, whenever that may be, i1f you get another
accusation of a most serious charge, the state
could at that time, say, "Judge, he's been in
trouble repetitively. We're seeking a life
without parcle sentence." This can be used

against you in that fashion. Do you understand
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that?

THE DEFENDANT: Yes, sir.

THE COURT: Likewise on the possession of
meth, that's another drug conviction. You've got
cne, two --— two -- this will be a third. I mean,
any future drug offense you get accused of will be
a mere than third, which is the most serious
level —-- most severe level of any of the drug —-
worse than second, worst than third. You're
getting fourth or more charges this point forward.
You understand?

THE DEFENDANT: Yes, sir.

THE CQURT: Now also the driving —-- resisting
arrest. I'm sorry. I thought you were failure to
stop. Resisting arrest doesn't take much
implications. Other than this is, some Jjudges, I
being one of them, uses resisting arrest as a
measuring stick, you know, when I set appropriate
bonds for people. So resisting arrest, failure to
stop for a blue light, no appearance in court,
those kind of things, kind of a disrespect toward
authority figures, I use that when I set bonds.
Other judges may do the same thing. 8o it could
be used against you in that fashion. If you get a

future charge, it could impact your bond amount.
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Okay?

Now has Mr. Stancil been over those
parameters, the most serious and the violent
conviction and those 85 percent rules, has he been
over that with you?

THE DEFENDANT: Yes, sir.

THE COURT: 1In light of these things, do you
still wish to plead guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Are you in fact guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Anybody make you enter this plea
here today?

THE DEFENDANT: (No audible response.)

THE COURT: Now do you understand if I accept
your plea that this is going to be considered a
willful vieclation of supervision you're on for
that distribution of fentanyl charge? You
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: In light of that fact, you still
willing to plead guilty?

THE DEFENDANT: Yes, sir.

THE COURT: Regarding Indictments 2021GS24

Indictment 1707, I file that Zy'Tawn Childs made a
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free, knowing, intelligent plea of guilt to
homicide by child abuse. He's entered this plea
with advice and counsel of an attorney of whom he
states while under ocath he's satisfied and
understood the state has provided more than ample
facts to support that plea.

Regarding the two indictments, 23G524441 and
442, I file that Zy'Tawn Childs made a free,
knowing, intelligent waiver of presentment and
plea of guilt to resisting arrest and possession
of meth first. He's entered both waiver and both
pleas with advice and counsel of an attorney,
while under ocath, he stated he's satisfied and
understood, and the state's provided ample facts
to support those twoc pleas as well.

All right. Mr. Brown, ycu want to be heard
last?

MR. BROWN: Yes, that will be fine.

THE COURT: OCkay. Mr. Stancil, let me hear
from you and anybody in mitigation you've got.

MR. STANCIL: Thank you, Your Honor. May it
please the Court.

THE COURT: Uh-huh.

MR. STANCIL: Colie Stancil here for

Mr. Childs. 1I've had many conversations with
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Mr. Childs about this. I would like to point out
that this case is a trial docket case. But

Mr. Childs made it clear to me at no point did he
want to trial on this. It was always going to be
a plea. He —-- he doesn't want to put himself
through reliving this. He doesn't want to put his
family and friends who are here in support of him
through that again. I commend him for that. He's
here taking responsibility and wants to get this
put behind him.

Your Honor, he's a 23-year-old young man. I
believe he turned 23 on January 27 while in
custody. He has had addiction issues. He's been
very honest and forthceoming with that.

And just for the record, Your Henor, his
mother --

Ms. Child's raise your hand.

-— would like to speak. His aunt, Ms. McGraw
and his significant other, Ms. Parks, would all
like to address the Court at the appropriate time.
Your Honor, Mr. Childs is a lifelong Greenwood
resident. Graduated from Greenwood High School.
Wrestled there. Been a member of Milway Baptist
Church his entire life.

He does have two children who live here in
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Greenwood, South Carolina; I believe, a
five-year-old son and a four-year-old son.

Your Honor, he knows that he's going to be away
for a long time. We would just, you know, ask the
Court for as much leniency as possible so he can
st1ill be a father to them, still be a son, a
significant other, and a nephew to the family who
is here in support of him.

Mr. Childs, every time I've met with him, heas
made it very cleaer that this is the worst moment
of hig life. He said it was the worst thing
that's ever happened to him. It absolutely broke
his heart. But he still is here to take
responsibility for his -- his actions and get this
behind him.

Your Honor, a little bit more about
Mr. Childs, he basically has been a working adult
since he was 16. When he was in high school, he
was working second shifts at -- I believe,
starting at Wendy's and Captain D's, because he
had his first child when he was 17. So he's
always been a hard-working, goed young man.

He fell into drugs. He was honest with me
that as a young man with children, life started

moving too fast for him. He switched to narcotics
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to try to slow it down, get some semblance of
control. And I believe that is the one thing he
is here mostly accepting responsibility that his
actions, his -- his turn to narcotics has put him
here today. Your Honor, we would just ask that,
if possible, he be screened for the ATU when down
in SCDC.

After his family speaks for him, I believe
Mr. Childs would like to address the court as

well.

THE COURT: 2All right. Let me hear from your

family members.

MR. STANCIL: Can they just stand up there,
Your Honor?

THE COURT: That's be perfectly fine as long
as the microphone pick her up. She'll give me a
thumbs-up she's getting them.

MR. STANCIL: State your name for the record
first.

MS. CHILES: Yashiqua Chiles.

THE COURT: All right. Ms. Childs.

THE REPORTER: Spell her name.

THE COURT: Spell your first name, please.

MS. CHILES: Y-a-s-h-i-g-u-~a and C-h-i-l-e-s.

THE COURT: All right. Ms. Chiles, I'll be
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glad to hear from you.

MS. CHILES: Thank you. Excuse me because
this is hard. I feel like I've lost twice. Oh,
my God. Hold on.

I fed both 2Zy'Tawn as my son and Minor as my
granddaughter. I've clothes both. And out of zll
his mistakes, I saw growth in him, because he
loved her more than anything. He was trying. He
was pushing. Trying to give her better.

And for this terrible -- oh, my God. Oh. I
don't fault him at all. I don't. Because I know
it wasn't his -- his intent for any of this to
happen.‘ I love my son, but I also know I don't
want him to rush anywhere for trying to be the
best that he could. But we all have faults.

Growing up as a parent, I had faults. I did
things I didn't necessarily like, but T thought T
was doing better, trying to give my kids better.
And T know those were his intentions, even though
it didn't turn out the way he thought they would.

Being & father at such z young age, I was
determined not to help him cause I was going to
meake him learn on his own. If you know how many
nights I cried for both. 1I've cried because I

feel like I failed my son, like I should have
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picked up the phone sooner; I should have called
earlier. I hate that.

I relive that night every day I talk to him,
And I can see the hurt on his face every time when
he was out and I talked to him, the lock on his
face when he walks through the hall and he doesn't
see Minor standing in that hallway with her arms
up saying (inaudible). That's hurtful to me.

Counseling, yes, he needs. Because nobody
can deal with that pain and be okay. Nobody can
wake up every morning and not see the baby that
they've always seen every morning and be okay. We
were her family. You're looking at her family.
We were.

I wear this shirt to represent her. And I'm
standing here for him because that's my baby too.

That was my baby, and that's my baby, and I don't

want to lose both. I can't fathom seeing him in
there, but -- I just -- I don't -- I don't get it.
But he -- being young and trying to be a father to

kids 1s rough. And he wore that.

He did it. Whether he was getting up at two,
three o'clock in the morning trying to go to work,
or two, three, four o'clock in the morning to drop

Minor off or pick her up, he did that. He was
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father and mother to her both. A shoe that I had
to feel that I felt sorry for him for, because I

knew how hard that was. You make sure your baby

has. And he did that.

It's a double hurt. It's a double hurt all
over again. &aAnd I just don't want that hurt. I
don't want that hurt. I den't want to
continuously hurt.

But I know he doesn't deserve this. In my
mind, he doesn't deserve this. That one mistake,
that terrikle night, he doesn't deserve this.

This is too hard. It's too hard. And I can't
really put it all in words, but he doesn't deserve
this.

I don't know —— I don't know -- I know what
the law says. And I know what they say the
minimum is. But if there's anyvthing that can be
done to help spare his life, his growth, his
continued growth, please grant me at least that,
because I don't want to lose my son. I don't —- I
don't want to lose him to that to something that
was & genuine—hearted mistake that should've never
nappened. I don't want that. I don't think
anybody wants that.

He's not heartless. Despite the mistakes he
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friendly. He loves to laugh. He doesn't like
being sad. He doesn't want to be down. And since
that night, that's all I see con him. That's it.
That's —-- that's all I have to say. Everything
else -— I don't know if you'll take into
consideration any of what I said. But he don't
deserve this.

THE COURT: I admire you for your
understanding of the horrible tragedy.

MS, CHILES: Thank you. He don't deserve —-
he don't deserve this.

MR. STANCIL: Your Honor, his aunt, Ms.
would also like to address the court.

State your name and spell it for the court
reporter.

MS. MCGRAW: Treasie McGraw. T-r-e—-a-s—-i-e
M-c-G-r—a-w.

THE COURT: All right. Ms. McGraw, I'll be
glad to hear from you.

MS. MCGRAW: I'm Zy'Tawn's aunt. We'wve been
Frick and Frack since forever, first grade, when
he came. We've been Frick and Frack. Can't get

us apart. Nothing.

. 24
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made before, he's not heartless. He's one of the
most genuine, kind people I've ever met. He's
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He's a good person. He helps me with my
children. When I need him to get them from school
or off the bus, he was there to get them. And
it's like a missing void from our family, because
it's constantly every day my baby's asking me,
"Where is he? When are we going to see him?"

They haven't seen my nephew since August.

Like —— and I deal with it. And I hold it in
so much. And I know I don't supposed to hold
nothing in. But I Jjust haven't accepted the fact
to release anything, because I always been there
with him; I always been there for him. We
always —-- we been here. Been there. That's my
first-born nephew. That's Jjust like a brother to
me. And I -- like I said, I never been separated
from him a day in my life.

And just overall, he was supposed to graduate
college in December that just passed. And he
didn't even get to graduate. And he worked so
hard. So hard. It's like he worked so hard, not
only for himself, but for his children.

Yes, he has three other —-- two other
children, but Minor was his pride of joy. If he
needed a sitter, I would watch her for him until

he got back. And if it was late that he got back,
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I kept her and said, "Just come get her in the
morning."

He hurt; I hurt. And just to see him
standing here like this in that suit, that's not
him. That's not his lifestyle. Yes, everybody
makes mistakes, and everybody live and grow and
understand their mistakes, but this ——- this not
him. But that's all I've got to say.

THE COURT: Okay. Thank you wvery much.

MR. BROWN: Your Honor, Jjust one more,

Ms. Charmaine Parks would like to address the
court as well.

THE COURT: All right. Ms. Parks, will you
spell your first name for my court reporter?

MS. PARKS: C-h-a-r-m-a-i-n-e.

THE COURT: C0Ckay. Glad to hear from you.

MS. PARKS: Ever since I met Zy'Tawn —- I
have a daughter of my own. And her father has
like really never been in her life. Ever since I
met Zy'Tawn, he's stepped up for my daughter and,
you know, just being there for, you know,
whatever. He was just a father figure in her
life. He was her father.

And he just --

THE COURT: All right.
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MR. STANCIL: Thank you, Your Honor. I
believe Mr. Childs would like t¢ address the Court
briefly.

THE COURT: Mr. Childs, glad tc hear from
you.

THE DEFENDANT: First off, I would like to
apologize to everyboedy, to all my family. This
was a tragedy for me. Some nights I can't sleep.
She be on my mind. But yes, it happened.
Hopefully, cone day I'll be able tc¢ take care of my
kids again. Thank you.

THE COURT: All right.

MR. STANCIL: Thank you, Your Honor.

THE COURT: All right. Mr. Stancil, thank
you.

Mr. Brown?

MR, BROWN: Judge, this is one case where a
dad has to do what's right, has to protect his
child. Mr. Childs, as his record indicates, he
had a lot of run-ins with the law. He was cut for
distribution of fentanyl, 10 years over his head.
if that don't catch your attention, I don't know
what does. He's out ¢n probation, and he's still
messing with it. And & child that's one year old,

that can't defend herself, eats pills and dies.
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Ee bonds out for that, and he gets right back
into drugs again. He bonds out for that, and he
gets right back into drugs again. That should
tell you something. I think that's all I need to
say.

THE COURT: All right.

Do y'all have a calculation of the number of
days he's entitled te, Mr. Stancil?

MR. STANCIL: It was about 22 months, 660
days, Your Honor.

THE COURT: Okay.

Mr. Williams, what's he got hanging over his
head, that distribution?

MR. WILLIAMS: He had two sentences of 10
years suspended to 310 days and three years'
probation for a distribution and for a breach of
peace of high and aggravated -- or an aggravated
in nature. It was the same sentence on both.

THE COURT: All right. Okay.

On the —— I've accepted the plea. And I'll
tell you this, Mr. Childs, you got a limited
number of days during which time you can file a
notice of intent to appeal if you believe any
procedures have been misapplied or done

inappropriately. But Mr, S$tancil will tell you
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that. 8o if you want to file an appeal, you'wve
got a limited window of time to do so.

Indictment 23GS4l, resisting arrest, that's
time served. He's already done more time than the
minimum.

On 442, 22 months time served as well.

On the homicide by child abuse, sentence of
the Court is 23 years. He gets credit for 660
days he's done. And all those are run concurrent.
Revoke him. Give him credit for any days he's
due. Case is over with.

And I'm going to make a recommendation that
he get referred to ATU while at the Department of
Corrections. That was asked for,

Mr. Childs, I wish you luck. It's a horrible
tragedy. The General Assembly has written this
law very harshly because they're making directives
to everyone that children are to be protected.

And you're in the best position to protect them,
but in the worst position to harm them. Good luck
to you.

MR. BROWN: Thank you, Judge.

MR. STANCIL: Thank you, Your Honor.

(Proceedings conclude at 10:57 a.m.)
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I, the undersigned, Teresa B. Johnson, Cfficial
Court Reporter, who listened to the digital recording
created by DCRP, do hereby certify that said hearing is
a true, correct, and verbatim transcript of said
recorded, discernible proceedings, except for the
portions noted where no transcript was possible due to
the lack of discernible wording, noted by (inaudible):
1l times.

I do further certify that I am not a relative,
employee, attorney, or counsel of any of the parties
connected with the action, nor am I financizlly or

otherwise interested in the outcome of the action.

Dated: 11/08/2024

/s/Teresa B. Johnson

Teresa B. Johnson

Official Court Reporter




The South Carolina Court of Appeals

" The State, Respondent,
V.
Zy'Tawn Keinas Childs, Appellant.

Appellate Case No. 2023-000386

ORDER

This appeal arises out of a sentence imposed on February 27, 2023, The proof of
service provided with the notice of appea] shows service on September 1, 2023,
Because the notice of appeal was not timely served, the appeal is dismissed. See
State v. Devore, 416 8.C. 115,119, 784 S.E.2d 690, 692 (Ct. App. 2016) (noting
timely serviee of the notice of appeal is a _]uusdicnonal requirement); Rule
203(b)(2), SCACR ("After a plea or frial resulting in conviction or a proceeding

- resulting in revocation of probation, a notice of appeal shall be served on all

respondents within ten (10) days after the sentence is imposed."), The remittitur
will. be sent as provided by Rule 221(b) of the South Carolina Appellate Court

Rules.

Columbia, South Carolina

cc‘ I | A | -'F'"'.ED

Zy'Twan Keinas Childs, 00390397 - Sep 20 2023 |

Cecil Yates Brown, Jr., Esquire
M_elpdy Jane Brown, Esquire
Alan McCrory Wilson, Esquire
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENWOQOD COUNTY
Court of General Sessions

Eugene C. Griffith, Jr., Circuit Court Judge

Case No. 2021-GS-24-01707

The State of South Carolina, Respondent,

Zy/Tawn Keinas Childs, Appellant.

Zy’Tawn Kenias Childs petitions for a rehearing based on the improper date on Proof of

Service of September 1, 2023.
The date of September 1, 2023 was the date I cured the deficienes requested by the Court

of Appeals. The appeal was appropriately served, but the date of September 1, 2023, was put on
the corrected Proof of Service as it was w1th1n the deadline of the 10 days from August 24,2023,

which was the date of the letter asking for deﬁc1enc1es to be cured. The August 24, 2023 letter

directed Counsel to cure the deficiencies outlined in the March 9, 2023 17/ %

Colie %/ Stancil, Esq.

600 Monument St., Suite 208
Greenwood, SC 29649

(864) 229-9505

Attorney for Appellant
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PROOF OF SERVICE
PETITION FOR REHEARING

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAIL FROM GREENWOOD COUNTY
Court of General Sessions

Eugene C. Griffith, Jr., Circuit Court Judge

Case No. 2021-GS-24-01707

The State of South Carolina, Respondent,

Zy’Tawn Keinas Childs, Appellant.

PROOF OF SERVICE

I certify that I have served Petition for Hearing for Zy’Tawn Keinas Childs by
electronically mailing a copy of it on October 5, 2023, to the South Carolina Court of Appeals at
ctappﬁlings@éccourts.org. I have also served Cecil Yates Brown, Deputy Solicitor, Greenwood
County Selicitor’s Office, attorney for the Respondent, by depositing a copy in the United- States
Mail, postage prepaid, on October 5, 2023. A copy has also been deposited in the United States
Mail, postage prepaid, to the Greenwood County Clerk of Court — General Sessions, on October
5,2023. A final copy has been deposited in the United States Mail, postage prepaid, to Zy’Tawn

\
Keinas Childs, ¢/o South Carolina Department of Corrections, on October 5, 2023.

[SIGNATURE BLOCK ON FOLLOWING PAGE.]
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Colie J“Stancil, Esq.

600 Monument St., Suite 208
Greenwood, SC 29649

(864) 229-9505

Attorney for Appellant




The South Carolina Court of Eppeals

The State, Respondent,
V. -
Zy'Tawn Keinas Childs, Appellant.

Appellate Case No. 2023-000386

ORDER

After careful consideration of the petifion for reheayiﬁg, the Court is unable to
discover that any material fact or principle of law has been either overlooked or . .

disregarded, and hénce, there is no basis for gfanting a rehearing. Accordingly, the 'f :
petition for rehearing.is denied. Z WZ %ﬂ . " ’
K ..M- .- " . ‘ , . ” v J'
TN oy e
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Columbia, South Carolina

cc: :

Zy'Twan Keinas Childs, 00390397
Cecil Yates Brown, Jr., Bsquire R

. Melody Jane Brown, Esquire _ .FILED
Alan McCrory Wilson, Esquire - Qct 26 2023
Colie J. Stancil, Esquire '
Robert Michael Dudek, Esquire




The South Caroling Court of Appeals

POST OFFICE BOX 11629

JENNY ABBOTT KITCHINGS
CLERK COLUMB!A, SOUTH CAROLINA 25214
1220 SENATE STREET
CATHERINE 8. HARRISON COLUMBIA, SOUTH GAROLINA 29201
CHIEF DEPUTY CLERK TELEPHONE: (803) 734-1850
FAX: (8D3)734-1839

www.sccourls.org

December 05, 2023

The Honorable Chastity Copeland
528 Monument Street Rm #114
Greenwood SC 29646

REMITTITUR

Re: The State v. Zy'Tawn K. Childs
Lower Court Case No. 2021G82401707

Appellate Case No. 2023-000386

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,

ot

CLERK

Enclosure

cc:  Zy'Twan Keinas Childs, 00390397
Cecil Yates Brown, Jr., Esquire
Melody Jane Brown, Esquire
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FORM 35

STATE OF SOUTH CAROLINA ) ' "

) IN THE COURT OF COMMON PLEAS  °
COUNTY OF GREENWOOD ) 20 C? o

) - - = !{:‘:l' o
Zy'Tawn Keinas Childs ) 24 C P 24- 00 07 a
Full name and prison number (if any) of Applicant. ) '

)

V. ) APPLICATION FOR

)
State of South Carolina ) POST-CONVICTION RELIEF

)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

I. Place of detention Ridgeland Correctional Institution, 5 Correctional Road. Ridgeland,
SC 29936

2. Name and location of Court which imposed sentence General Sessions Greenwood
County

Name(s) of co-defendant(s) (if any) N/A
4, The indictment number or numbers (if known) upon which and th;a offenses for which

sentence was imposed:

(@  2021GS2401707 Murder / Homicide by child abuse (20 to Life)

(b)  2023GS2400441 Resisting Officer

(c) 2023G82400442 Possession Metho/Cocaine Base

d 2020GS241106 Breach of Peace-Aggravated (Probation Revocation

Revised 3/2003



(e} 18GS241166 Drugs/MDP Narc 1* Offense (Probation Revocation)
The date upon which sentence was imposed and the terms of the sentence:
(a) 022723 23 Years

(b) 022723 Concurrent | Year

(c} 022723 Concurrent 22 Months

(d) 022723 10 Years

(e) 022723 10 Years

Check whether a finding of guilty was made:

(a)  after a plea of guilty x
®) after a plea of not guilty
(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Yes

If you answered “yes” to (7), list:
(a) the name of each Court to which you appealed:

i South Carolina Court of Appeals 2023-000386
il

iii.

(b)  the result in each such Court to which you appealed:

i Dismissed
il

iii.

(c) the date of each such result:

i September 20, 2023
ii.

iii.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such
results:

i.

ii.

iii.
If you answered “no” to (7), state your reasons for not so appealing:
Revised 3/2003
2



10.

11.

@ _—

®

(©)

State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:

(@  Ineffective assistance of counsel

®

(c)

State concisely and in the same order the facts which support each of the grounds set out
in (10):
(@) Trial counsel failed to properly investigate the case. interview witnesses,

understand the medical evidence, prepare a defense, research prepare and move to suppress
illegally obtained evidence. to properly hand off and ensure adequate representation when
counsel changed within the office, failure to take appropriate measures to allow new counsel to

be properly prepared before the case was placed on the docket. to prevent uqdue pressure on the
Applicant to plead guilty and suffer probation revocations because newly appointed counsel

appeared ill-prepared to proceed to trial, failure to properly advise the Applicant on the

procedure and merits of his case and any plea offers so as to allow Applicant to make an
informed decision as to whether or not to enter a guilty plea or proceed to trial.

12.

13.

b
(c)

Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? No

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? No

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? No

(d) any other petitions, motions or applications in this or any other Court? No

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(a) the specific nature thereof:

Revised 3/2003
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14.

15.

ii.

il

iv.

(d)
i

il

ili.

iv,

(¢)

i

ii.

iil.

iv,

the name and location of the Court in which each was filed:

the disposition thereof:

the date of each such disposition:

if known, citations of any written opinions or orders entered pursuant to each such
disposition:

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

No

If you answered “yes” to (14) identify:

(2)

i.

which grounds have been presented:

Revised 3/2003



ii.
.
(b)
i

ii.

iii.

65

the proceedings in which each ground was raised:

16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

@
®)
©

This is the first opportunity to file for relief based on the grounds alleged.

"17.  Were you represented by an attorney at any time during the course of:

@
©)
©
(d)

(e)

applications

your arraignment and plea? Yes

your trial, ifany? __

your sentencing? Yes

your appeal, if any, from the judgment of conviction or the imposition of
sentence? Yes

preparation, presentation or consideration of any petitions, motions or

with respect to this conviction, which you filed? Yes

18.  If you answered “yes” to one or more parts of (17), list:

(2)
i
626-0188

ii.

the name and address of each attorey who represented you:
Tristan M. Shaffer, POB 1135, Irmo. SC 29063 shafferlawsc.com (803

Colie J. Stancil, Eighth Circuit Public Defender, 600 Monument St., Suite 208,

Greenwood. SC 29649, -@8mcircm'g;ublicdefender.org (864) 229-9505

.

Robert Michael Dudek. S.C. Commission on Indigent Defense, POB 11589,

Columbia, SC 29211 -@éccid.sc.gov(] (803) 734-1330

(b)

i.

ii.

the proceedings at which each such atiomey represented you:

Plea and Direct Appeal

Revised 3/2003
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19.

ili.  Direct Appeal

State clearly the relief you seek in filing this application:
To have the conviction(s) and sentence(s) reversed. set.aside, and new trials granted and

probation revocations reversed or remanded and probation reinstated.

20.

Are you now under sentence from any other court that you have not challenged?
No

Revised 3/2003
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STATE OF SOUTH CAROLINA )
) VERIFICATION
County of Greenwood )

I, Zy'Tawn Childs, being duly sworn upon my oath, depose and say that I have subscribed to the
foregoing application; that I know the contents thereof; that it includes every ground known to
me for vacating, setting aside or correcting the conviction and sentence attacked in this
application; and that the matters and allegations therein set forth are true.

}
SWORN to %_& bscribed before me this 3/ ’

day of b * ,2044.

%m« L.S.)

! Notary Public

My Commission Expires: 4);0’ ( X ll, o031

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF
I, Zy'Tawn Childs, hereby apply for leave to proceed in this action without prepayment of fees or
costs or security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:
(1)  Iam the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof.
¥ /L//ﬂé/%;? O)Lv—

Applicant
SWORN or affipmed ta.and subscribed before me this
B day .)u\u{ ,262Y .
Wldt:b“- AN
Nbtary Public

My Commission Expires: /d;)rf l al[ o3|

Revised 3/2003
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS h“"
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT i
) ‘ 2
Zy*Tawn Keinas Childs, #390397, ) Cases No. 2024-CP-24-00907 fﬁ
- ) &
Applicant, )
)
V. ) RETURN
)} (Counsel Appointed)
State of South Carolina, )
; )
Respondent. )
" )

In response to Applicant Zy’Tawn Keinas Childs® application for post-conviction relief
(*PCR”) commenced on August 23, 2024, Respondent, the State of South Carolina, makes the

following Return. - .

PRQCEDURAL HISTORY

© " During the Septeml?p;"2021 term, the Greenwood County Grand Jury indicted Applicant -

for homicide by child _abuée (2021-GS-24-1707). Applicant subsequently waived presentment of

indictfnent; for resisting arrest 62023-G8-24-d441) and possession of m‘_etha.mphetamine (2023-
GS-24-0442). Applicant was represented by Colie J. Stancil, Esquire (“Counsel”). Deputy
Solicitor C. Yat'cs Brown, of the Eighth Circuit Solicitor’s Office, prosecuted the case.

| On February 27, 2023, Applicant appeared before the Honorable Eugene C. Griffith and
pled guilty as indicted. Judge Griffith senten;:ed Applicant to twenty-three (23) years’
imprisonment on the charge of homicide by child abuse and time served on the other two charges.

Applicant sent a pro se letter to the South Carolina Court of Appeals on March 8, 2023,

which that court construed as a notice of appeal. On August 24, 2023, the court of appeals directed

Counsel to cure the deficiencies present in Applicant’s pro se notice of appeal. Counsel

subsequently filed an amended notice of appeal and guilty plea explanation on September 1, 2023,

Page 1 0of 10
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The court of appeals dismissed the appeal on September 20, 2023. Counsel filed a motion to
reconsider the order of dismissal and reinstate the appeal on October 5, 2023, which was denied.
‘The remittitur was sent on December 5, 2023.

FACTS PRESENTED AT THE GUILTY PLEA HEARING

The solicitor summarized the underlying facts at the guilty plea hearing as follows:

Judge, this happened back on April 28, 2021, with the child
homicide. Mr. Childs was in the care of his daughter, Minor ,
who was approximately a year old. His child was with his grandma
-- with the grandmother earlier in the day. And the child was
dropped off with Mr. Childs.

Law enforcement got the call when they received
information from the hospital that an infant or one-year-old had been
brought there unresponsive, and then ultimately died there, or was
pronounced dead there at the hospital. The attending physician
didn't notice any kind of frauma to the outside of the body. They
ended up having to do tox -- an autopsy. And when the tox came
back, it did show that Minor -overdosed from fentanyl.

And after speaking with Mr. Childs there at the hospital, law
enforcement went to the house, or the -- the home where Minor

and Zy'Tawn Childs were. They looked around. And they
did see there was a bag of fentanyl by the bedside -- that was on
bedside table next to the bed. And it was opened.

They then talked to Mr., Childs. And I think he admitted at
that point that he got home from work. He had taken some pills. He
didn't realize the bag was still open, but it was open. The child --
they laid down the bed to watch TV. And the child got into the pills
and ultimately consumed the pills and died as a result.

He then was out on bond from that. And -- well, this actually
happened while he was out on probation for a distribution of
fentanyl. That was a 2020 conviction, along with the other
convictions that are on the information sheet that I provided you.
He was out on probation for that. I believe it was a BOPHAN, pistol
charge, distribution of fentanyl, and then this happened, where he's
got another bag of fentanyl, where his child dies.

Mr. Childs then got another bond after the child homicide.
And while out on bond for that, he is stopped as a traffic violation.
Officers pull him over. They smell marijuana in the vehicle; get him
out. They understand or know that he's on probation and out on
bond at that time. They dec find that he's in possession of

Page 2 of 10
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methamphetamine. While they have him detained on the roadside,
he runs from them. He goes and hides in the woods. They have to
get dogs out. They, ultimately, make the arfest. So that's where the
resisting and the possession of meth come from.

(Plea Tr. pp. 8-10).
CURRENT APPLICATION
On August 23, 2024, Applicant timely filed an applicatioﬂ for PCR. Applicant raises the
following claims as grounds for relief:

1. “Ineffective assistance of counsel” _

a. Trial counsel failed to properly investigate the case,
interview witnesses, understand the medical evidence,
prepare a defense, research prepare and move to suppress
illegally obtained evidence, to properly hand off and ensure
adequate representation when counsel changed within the
office, failure to take appropriate measures to allow new
counsel to be properly prepared before the case was placed
on the docket, to prevent undue pressure on the Applicant to
plead guilty and suffer probation revocations because newly
appointed counsel appeared ill-prepared to proceed to trial,
failure to properly advise the Applicant on the procedure and
merits of his case and any plea offers so as to allow
Applicant to make an informed decision as to whether or not
to enter a guilty plea or proceed to trial.

As requested relief, Applicant seeks “[t]o have the conviction(s) and sentence(s) reversed, set
aside, and new frials granted and probation revocations reversed or remanded and probation
reinstated.”

Attached to this return and incorporated by reference are the Greenwood County Clerk of
Court records regarding the subject conviction and sentence, Applicant’s records from the South
Carolina Department of Corrections, the transcript of Applicaﬁt’s guilty plea proceeding,
Applicant’s appellate records, and the recoi'ds of the current PCR action. Respondent reservés the

right to amend this return upon receiving any relevant materials.
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RESPONSE TO ALLEGATIONS OF INEFFECTIVE ASSISTANCE OF COUNSEL

Applicant alleges Counsel was constitutionally ineffective for various reasons. The Sixth
and Fourteenth Amendments to the United States Constitution guarantee Applicant, like all other

defendants, the right to effective assistance of counsel. Strickland v. Washington, 466 U.S. 668

(1984); Taylor v. State, 404 S.C. 350, 359, 745 S.E.2d 97, 101 (2013). Ordinarily, PCR allegations
are centered upon an allegation that the applicant did not receive effective assistance of counsel
guaranteed by the Sixth Amendment. See generally S.C. Code Ann. § 17-27-20(A) (enumerating
allegations cognizable in PCR actions). The allegation of denial of such representation sets forth
a prima facie violation of this constitutional right and raises a question of fact that can only be
determined by an evidentiary hearing. Ro.gers v. State, 261 S.C. 288, 291, 199 S.E.2d 761, 762
(1973).

In & post-conviction relief action, the applicant bears thé burden of proving the allegations
by a preponderance of the evidence—a mere allegation of ineffective assistance is not sufficient

to warrant granting relief. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 442, 334 S.E.2d

813, 814 (1985). The reviewing court applies the two-part test outlined in Strickland to determine
whether counsel’s conduct “was so [ineffective] as to require reversal” of the applicant’s
conviction or sentence. 466 U.S. at 687. First, the applicant must show that counsel’s performance
was deficient; and second, that the deﬁciént performance prejudiced the applicant. Id. at 668;
Butler, 286 8.C. at 442, 334 S.E.2d at 814.

The first prong—constitutional deficiency—is “necessarily linked to the practice and

expectations of the legal community.” Padilla v. Kentucky, 559 U.S. 356, 366 (2010). In order to
prove deficient performance, the applicant must show counsel’s representation fell below an

objective standard of “reasonableness under prevailing professional norms.” Chemry v, State, 300
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S.C. 115, 117-18, 386 S.E.2d 624, 625 (1989). The proper measure of performance is whether
the attorney provided representation within the range of competence required in criminal cases.
Butler, 286 S.C. at 442, 334 S.E.2d at 814.

Strickland, however, “does not gﬁa.ra.ntee perfect representation[—]Jonly a ‘reasonably

competent attorney.’* Harrington v. Richter, 562 U.S. 86, 110 (2011) (quoting Strickland, 466

U.S. at 687). Representation is constitutionally ineffective only if counsel’s conduct “so
undermined the proper functioning of the adversarial process” that the defendant was denied a fair
proceeding. Strickland, 466 U.S. at 686. Just as there is “no expectation that competeﬂt counsei
will be a flawless strategist or tactician, an attorney may not be faulted for a reasonable
miscalculation or lack of foresight or for failing to prepare for what appear to be remote
possibilities.” Harrington, 562 U.S. at 110.

Accordingly, ;‘[j]udicial scrutiny of counsel’s performance must be higﬁly deferential[, as]
it is all too tempting for a defendant to second-guess counsel’s assistance after conviction or
adverse sentence, and it is all too easy for a court, examining counsel’s defense after it has provéd
unsuccessful, to conclude that a particular act or omission of counsel was unreasonable.”

Strickland, 466 U.S. at 689; see also Yarborough v. Gentry, 540 U.S. 1, 8 (2003) (“The Sixth

Amendment guarantees reasonable competence, not perfect advocacy judged with the benefit of
hindsight,”). Unlike a later reviewing court, the attorney observed the relevant proceedings; knew
of materials outside the record; and interacted with the client, opposing counsel, and the judge.
Thus, the question is whether an attorney’s representation amounted to incompetence under

“prevailing professional norms,” not whether it deviated from best practices or most common

custom. Id. (quoting Strickland, 466 U.S. at 690).

Thus, a fair assessment of attorney performance requires every effort be made to eliminate
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the distorting effects of hindsight, to reconstruct the circumstances of counsel’s challenged
conduct, and to evaluate the conduct from counsel’s perspective at the time. Id. Because of the
difficulties inherent in making such an evaluation, the reviewing court must indulge in a “strong
presumption that counsel’s conduct falls within the wide range of reasonable professional
assistance.” Butler, 286 S.C. at 445, 334 SE.2d at 816. The applicant must overcome this
presumption to receive relief. Cherry, 300.S.C. at 118,386 S.E.2d at 625.

Reviewing courts “must judge the reasonableness of counsel’s challenged conduct on the
facts of the particular case, viewed [at] the time of counsel’s conduct.” Strickland, 466 U.S. at
690. An applicant makipg a claim of ineffective assistance “must identify the acts or omissions of
counse] that are alleged not to have been the result of reasonable professional judgment.” _I_cL The
reviewing court must then “determine whether, in light of all the circumstances, the identified acts
or omissions were outside the wide range of professionally competent assistance.” Id.

The Strickland stmdﬁd must be applied with scrupulous care, lest “intrusive post-trial
inquiry” threaten the integrity of the very édversary process the right to counsel is meant to serve.

466 U.S. at 689-90; see also Harrington, 562 U.S. at 105 (cautioning that an ineffective assistance

of counsel claim could potentially function as a waﬁr to escape rules of waiver and forfeiture and
raise issues not presented at trial).

The second, or “prejudice” prong of Strickland is rooted in the very purpose of the Sixth
Amendment guarantee of counsel—to ensure a defendant has the assistance necessary to justify
reliance on the outcome of the proceeding. Id. at 691-92. In order to prove prejudice, an applicant
must demonstrate counsel’s deficient performance prejudiced the applicant such that “there is a
reasonable probability that, but for counsél’s unprofessional errors, the result of the proceeding

would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. A reasonable
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probability is a probability “sufficient to undermine confidence in the outcome.” Strickland, 466
U.S. at 694. Thus, it is not enough “to show that the errors had some conceivable effect” on the
outcome of the proceeding—counsel’s errors must be “so serious as to deprive the defendant of a
fair trial.” Id. at 693 (emphasis added).

Because the Sixth Amendment right to counsel also applies to a defendant entering a guilty
plea, Hill v. Lockbart extended the two-part Strickland test to challenge guilty pleas based on

ineffective assistance of counsel. Hill, 474 U.S. 52; cf. Padilla, 559 U.S. at 373 (recognizing the

guilty plea process is a “critical phase of liﬁgation” for purposes of the Sixth Amendment right to
effective assistance of counsel). A claim of ineffective assistance of guilty plea counsel requires
the applicant present evidence satisfying two prongs: first, evidence that counsel’s performance
was deficient; and second, evidence that counsel’s deficient performance prejudiced the defendant
by causing him to pleaq guilty rather than go to trial. Hill, 474 U.S. 52.

The analysis of counsel’s performance under the first prong of Strickland remains
unchanged—the applicant must show counsel’s representation fell below the objective standard of
reasonableness demanded of attomneys in criminal cases. Hill, 474 U.S. at 58-59; accord
Thompson v. State, 340 S.C. 112, 115, 531 S.E.2d 294,296 (2000). An applicant alleging his plea
was induced by ineffective assistance of counsel must prove counsel’s advice to plead guilty was
not “within the range of competence demanded of attorneys in ctiminal' cases.” Hill, 474 U.S. at
56.

The second, or “prejudice” prong, however, “focuses on whether counsel’s constifutionally
ineffective performance affected the outcome of the plea process.,” Id. at 58-59. Specifically,
when an applicant claims counsel’s deficient performance caused him to accept a plea, the

applicant “must show that there is a reasonable probability that, but for [plea] counsel’s [alleged]
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errors, he would not have pleaded guilty and would have insisted on going to trial.” Id. at 59. This
inquiry “focuses on a defendant’s decision making” and does not turn on the outcome of a
defendant’s actual criminal proceeding or potential outcome had a defendant chosen to proceed to

trial. Lee v. United States, 582 U.S. 357, 367 (2017). However, an applicant must convince the

court that a decision to reject the plea bargain would have been rational under the circumstances.
Padilla, 559 U.S. at 372. The question here is whether the applicant, if correctly informed of
circumstances surrounding the plea, would have pleaded guilty—not whether counsel would have
still advised him or her to plead guilty. Turner v. State, 335 S.C. 382, 385, 517 S.E.2d 442, 444
(1999).

Surmounting Strickland’s high bar -is never an easy task, and the strong societal interest in
finality has “special force with respect to convictions based on guilty pleas.” Lee, 582 U.S. at
368—69 (internal citations and quotation marks omitted); cf. Hill, 474 U.S. at 58 (“[R]equiring a
‘prejudice’ showing from defendants who seek to challenge the validity of their guilty pleas on the
ground of ineffective assistance of counsel ‘will serve the fundamental interest in the finality of
guilty pleas.””). Reviewing “[c]ourts should not upset a plea solely because of post hoc assertions
from a defendant about how he would have pleaded but for his attorney’s deficiencies.” Lee, 582
U.S. at 368. Rather, judges should “look to contemporaneous evidence to substantiate a
defendant’s expressed preferences.” Id. | In determining whether a guilty plea was taken in
accordance with constitutional standards, the reviewing judge must analyze and consider the entire
record, including the transcript of the plea and the evidence presented at the PCR hearing. Harres
v. Leeke, 282 8.C. 131, 134, 318 S.E.2d 360, 361 (1984).

The performance and prejudice standards, however, “do not establish mechanical rules[;]

[t]he ultimate focus of inquiry must be on the fundamental fairness of the proceeding whose result
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is being challenged.” Id. at 696, Moreovef, “there is no reason for a court deciding an ineffective
assistance claim to approach the inquiry in the same order or even to address both components of
the inquiry if the defendant makes an insufficient showing on one.” Id. at 697. The court “need
not determine whether counsel’s performance was deficient before examining the prejudice
suffered by the defendant as a result of the alleged deficiencies. Id. If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice, the court may evaluate the
prejudice prong only. Id.

' Respondent submits Applicant can satisfy neither réquirement of the Strickland or Hill tests

as to any of the allegations of ineffective assistance raised in his application. However, to the
extent Applicant’s allegations of ineffective assistance of counsel raise questions of fact that the
record does not conclusively refute, Respondent requests an evidentiary hearing to fully resolve

the issues. See Sharper v. State, 279 S.C. 264, 265, 305 S.E.2d 247, 248 (1983) (providing an

evidentiary hearing shall be held when a PCR application “alleges specific instances of ineffective
assistance of counsel which are not conclusively refuted by the record before the lower court”).
ANY FUTURE AMENDMENTS AND INVOCATION OF DISCOVERY PROCESS

Applicant must specify any claims he intends to raise at the PCR evidentiary heéring. All
claims should be made well in advance of the evidentiary hearing. Because Applicant has been
appointed an attorney, the attorney, and not Applicant, is the only individual authorized to file
amendments to this application. See Rule 11, SCRCP. Pro se filings will not be considered at the
PCR hearing, The State reserves the right 'to request that any amendments withheld until the last
minute be stricken because of undue prejudice to the State pursuant to Love v, State, 428 85.C. 231,
834 S.E.2d 196 (2019), of, alternatively, the State will request a continuance in the matter. Id.

at 245, 834 S.E.2d at 203 (Kittredge, J., dissenting) (“If, however, the proposed amendment . ..
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would truly prejudice the State, the better course of action would be to continue the matter and
thus remove any possibility of prejudice resulting from the belated amendments.”).

Pursuant to S.C. Code Ann, § 17-27-150, Applicant may not invoke formal discovery
processes to issue subpoenas or otherwise obtain discovery materials unless granted leave from
the Court upon a showing of good cause. Furthermore, the State requests that all potential exhibits
and materials used to produce potential expert witness testimony be sent to the State well in
advance of the evidentiary hearing. The State reserves the right to request a continuance and
oppose witness testimony and exhibits that are withheld until the last minute resulting in undue
prejudice against the State.

CONCLUSION
WHEREFORE, the State respectfully requests this Court convene an evidentiary hearing

on the allegations contained in Applicant’s application for post-conviction relief.

Respectfully submitted,

ALAN WILSON
Attormey General

D, RUSSELL BARLOW, II
Senior Assistant Deputy Attorney General

ZACHARY W. JONES
Assistant Attorney General

AT EYSF SPONDENT
¢ of the Aftorney-General
ost Office Bo

Columbia, SC 29211

March _Af , 2025
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DATED this 4™ day of March, 2025

J. Falkner Wilkes, Esquire
248 Deerwood Park Drive
QOakland, MS 38948

Zifig/Williams
Legdl Assistant for Respondent




80

STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF GREENWOOD
Zytawn Keinas Childs, )
Applicant, )
) 2024-CP-24-00907
v )
) TRANSCRIPT OF RECORD
State of South Carolina, )
Respondent. )
)
April 3, 2025
Greenwood, South Carolina
BEFORE:

The Honorable S. Bryan Doby, Judge

APPEARANCES:

ATTORNEY FOR APPLICANT:
J. Faulkner Wilkes, Esquire
Robert C. Childs, III., Esquire

ATTORNEY FOR RESPONDENT:
Zachary W. Jones, Assistant Attorney General

Tara T. Scott, CVR
Official Court Reporter



INDEX

WITNESS PAGE NO.
Colie Stancil

Direct Examination by Mr. WilkesS..........co..n. 7

Cross Examination by Mr. Jones........cvsuvuvvunsn 25

Redirect Examination by Mr. Wilkes............. 28
Zytawn Childs

Direct Examination by Mr. Wilkes............... 32

Cross—Examination by Mr. Jones..........ouvueun.. 36
Tristan Shaffer

Direct Examination by Mr. Jones.......eevereenen 38

Cross Examination by Mr. Wilkes................ 45
Colie Stancil

Direct Examination by Mr. JOnesS.....coueuvvernnen 60

Certificate of Court RepPOrter. ... ie et inaersroeann 75

81



82

EXHIBITS

Applicant’s Exhibit Number 1:
Applicant’s Exhibit Number 2:

Applicant’s Exhibit Number 3:

Photographs.......... Page 12
Search warrant....... Page 17

Affidavits and memo..Page 25



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE COURT: Mr. Jones, I'll let you call our first
case.

MR. JONES: Thank you, Your Honor. This is the case of
Zytawn Childs v the State of South Carclina. Case number
2024-CP-24-907. My name is Zachary Jones for the State.

Mr. Childs is present, as is his attorney, Jeff Wilkes and
his other counsel, Mr. Childs. The Applicant was indicted
during the September 2021 term of the Greenwood County Grand
Jury for homicide by child abuse. That indictment number is
2021-G5-24-1707, and he subsegquently waived presentment of
indictments for resisting arrest and possession of
methamphetamine. Those numbers being 2023-G5-24-441 and
-442 ., He was represented by Colie Stancil, and on February
27, 2023, he appeared before the Honorable Eugene C.
Griffith and pled guilty as indicted. Judge Griffith
sentenced him to 23 years imprisonment on the charge of
homicide by child abuse and time served on the other two
charges.

This application for post-ccnviction relief was
commenced on August 23, 2024. And with that, I'll turn it
over to the Applicant to make his case.

THE COURT: Good morning. How are you &ll this morning,
gentlemen? Are y'all ready to go forward?

MR, WILKES: We are, Your Honor.

THE COURT: Do you need to put anything on the record
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before we begin?

MR. WILKES: I don't believe so, Your Honor. Oh, other
than sequestering any witnesses that we have.

THE COURT: All right.

MR. WILKES: And I believe — who do you want to remain?

MR. CHILDS: The investigator may. She's our private
investigator, and the other witness will have to stay
outside so they don't hear each other’s testimony.

MR. WILKES: I think we're good, Your Honor.

THE CQURT: All right. So do y'all have any witnesses
other than the Applicant?

MR. WILKES: Mr. Stancil, of course, and we have a few
other witnesses under subpoena. I don't believe they'wve
arrived yet. So we're just waiting on those, but we are
prepared to proceed.

THE COURT: All right, and so you're asking that the
witnesses for the State be sequestered as well. Is that
correct?

MR. WILKES: No, Your Honor. Just ours, 1f we have some
show up.

MR. JONES: Your Honor, the State was intending to call
Tristan Shaffer and Colie Stancil as the State's witnesses,
so we would ask that they not be included in the
sequestration order. However, I would leave it to ¥Ycur

Honor’s discretion.
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THE COURT: Y'all are not asking for the State's
witnesses to be sequestered?

MR. WILKES: We are not. Just our witnesses. We have
two witnesses under subpoena. They, I think may have both
indicated they really don't want to be here. If they do
show up, we just ask to have them sequestered and remain
outside until they're called.

THE COURT: Absolutely.

(OFF THE RECORD BRIEFLY CONFERS WITH BAILIFFS)

TEE COURT: 1I'll give you a brief moment if you want
to tell me anything as an opening, or if you want to reserve
to the end I'm glad to give you some time at the end of the
testimony to tell me whatever you would like. But
otherwise, I'll leave it up te you as to whether or not you
want to give me an opening, and to Mr. Jcnes whether he
wants to give me an opening as well.

MR. WILKES: We can do it at the end, since we never
know what's going to happen during the case. So I don't
want to be talking about things that don't come out the way
we think they would.

THE CQURT: That sounds like a reasonable approach.

MR. JONES: And I agree completely, Your Honor.

THE COURT: All right, thank you. All right, so I'll
let you call your first witness.

MR. WILKES: Thank you, Your Honor. We'll call Mr.
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Colie Stancil.

WHEREUPON, Colie Stancil, having first
been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. WILKES:

Q Mr. Stancil, good morning.
A Geod morning.
Q I'm Jeff Wilkes, and I represent Mr. Childs. I

understand you represented Mr. Childs at his guilty plea?

A Correct. I took over the case from another attorney in
office.

0 Do you recall when your office first took the case?

L.} First tock which case? He had different sets.

Q On the homicide by child neglect.
A Whenever he applied. That would be -- the Clerk of

Court would be able to tell you that.

Q Do you have your file with you?

A I do.

Q Are you able to refer to your file?
A Give me a second to pull it up.

Q Okay, thank you.

y: Beg your indulgence. I have to change internet real
guick. Pulling it up now.

Q Do you have any notes related to your conversations

with Mr. Childs?



Colie Stancil-Direct Examination by Mr. Wilkes 8
1 A You say -— you mean written notes like when we met with
2 him in general?

3 Q Yes.

4 A Of course.

5 Q Okay. We subpoenaed your file. We did not receive
6 those.

7 A Everything I had in our Defender Data System y'all

8 should have.

9 Q Okay. I don't believe we have any written notes, so
10 I'11l have to kind of go through them now. If that's okay.
11 y.Y Understood.

12 Q Okay, so tell me your first contact with Mr. Childs.
13 Y\ It would have been at the detention center after I
14 inherited the case for Mr. Shaffer.

15 0 And do you know roughly when that would have been?
16 A Right when I took it over, which I believe was in

17 October before the plea.

18 Q Okay. And the plea was when?

19 A Give me a second. February 27, 2023, so my first

20 contact would have been around October 2022.

21 Q Okay, so that would be four ménths roughly?

22 A Roughly.

23 Q Okay. What other times did you meet with Mr. Childs?
24 A I've had about three or four Jjail visits, once with the
25 investigator in the office as well.
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1 Q And do you know when the last one was?
2 A Shortly before the pleas. We had to get make sure all
3 the mitigation was in order.
4 Q Now, this ended up as a guilty plea on the homicide by
5 child neglect. 1Is that right?
6 A Homicide by child abuse.
7 Q Abuse., I'm sorry. Tell me a little bit about the case
8 and your appraisal of the facts of the case.
9 A Ckay? Well, in my many meetings with Mr. Childs, when
10 we're going over incident reports, the videos, the
11 interviews, especially the autopsy report, manner of death,
12 I was informed by my client, didn't want a trial. Wanted to
13 plea. We had to work it out because there were also
14 probation issues over his head -- I believe 10 years over
15 his head on probation and new charges which could cause his
16 bond to be revoked. But we were able to work it all out for
17 a global deal.
18 Q Okay. And what was the sentences —-- he received 23
19 years on the homicide.
20 A Uh-huh.
21 Q And time served on all other charges
22 A Right. And maybke the probation got revoked and
23 concurrent. I can't remember on that.
24 Q Ckay, so the homicide being the bulk of the case?
25 A Yeah, it was the lead charge, yes.
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Q Okay. And do you recall the facts of the case?

A I mean, yeah. The child died of what was deemed a
fentanyl overdose. When law enforcement spoke with Mr.
Childs, he admitted to having the fentanyl pills on the
night side -- or the bedside night table where the bag was
open and the pills were located.

Q Okay. And now —-- and so, how did you analyze that case,
as far as it being appropriate for a guilty plea? How did
that -- did you come to a conclusion, as far as the evidence
in the case being weak or strong? How —-—-

Y\ Well —- I mean, my investigator and I looked over
everything, especially discuss it with a client, but at the
end of the day, I can't make that call. Mr. Childs is the
one who decided to guilty plea. But we had an idea for a
defense if we went to trial, but we never got to that point.
Q What was the idea of defense?

A That possibly it got into it’s system before it got
into Mr. Childs’ care. And sorry. When I say “it”, I mean
the fentanyl. I apclogize.

Q All right. And that was the potential defense in the

case?
A Correct, Your Honor. Oh —-- correct.
Q And so based —-- do you -- did you estimate the case, as

far as the State's case, to be a strong case?

A I mean more strong than weak. I mean, I can’'t put a
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percentage on everything like that.

Q And you had the case for four months before the plea?
iy Correct. And in my meetings with Mr. Childs he was the
one who told me he wanted it to be a plea instead of a
trial. I think his words -- I believe he alsco said this at
the plea, he didn't want to put the families through it
again.

Q All right. Now, you advised him of your appraisal of

the case?

A Cf course.

0 The possible defense of, it got into the system somehow
else?

A Of course.

0 Okay, and you, I believe, had police discovery at some
point. Do you know ---

.\ The majority of it was already in our system when Mr.

Shaffer represented it. We use Defender Data. It was all
uploaded. The Deputy Solicitor -- I made sure that he went
over his file and I had everything that we needed.

Q Okay, and you had the photcgraphs from the crime scene,

I assume?

A I believe they’re in here. Give me one second.
Q Or from the scene of the death.
A Correct. And the videos as well.

Q Qkay, 1f I can show you what I would mark as
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Applicant’s Exhibit 1 for identification.

(WEEREUPON, photographs, marked as Applicant’s Exhibit
Number 1 for identification.)
Q Do those appear to be photographs that you had in your
discovery material?
A They appear to be. I obviously have many more photos
of this, but these do look familiar.
Q Okay, you're aware, I believe —-- I'm not sure 1if you
said the bag was open. If you look at those photographs,
those photographs show a bag that is sealed, and the police

are taking pictures of it?

A Correct.

Q Okay, so the bag was not -- the bag of fentanyl was not
open?

A Right. I believe Mr. Childs was the one who told law

enforcement it was.

Q If you -- would you have the supplemental report of
Officer Shockley in your discovery?

A It's going to take me a second tc find my notes on the
reports on this one.

Q Let me just show you. If I can show you my copy. I've
underlined at the bottom of it. If you'd read that
underlying portion.

A Okay. (READING) I then advised Childs the bag was open

when we conducted the search warrant.

91



92

Colie Stancil-Direct Examination by Mr. Wilkes 13
1 C So that indicates that an officer at the hospital
2 questioning Mr. Childs told Mr. Childs the bag was open.
3 A I mean, that's what Shockley wrote, yeah.
4 Q Okay, and the photos of when the bag was found, the bag
5 is sealed.
6 A In the photos you given me, yes.
7 0 Okay, well, we don't think the police sealed it back up
8 tc take evidentiary photos?
9 A Ch, I have no idea what the police did.
10 0 Okay, if you look at all of those photos, they all show
11 the bag sealed, correct?
12 A I mean, some of them don't have the seal on it, but the
13 ones that do.
14 C They’'re sealed. And can you describe where -- I think
15 one of those photos indicates where that bag was found
16 before the police pulled it out of the little cubby on the
17 night stand.
18 A Yeah, it looks like it's in a little cubby sitting on
19 the night stand.
20 0 In a little cubby on a night stand, sealed right?
21 A Well, in this picture, you can't tell. You can just
22 see the top of the bag.
23 o) But if you look at the other pictures, when they pulled
24 it out, took photos of it for evidence purposes —-
25 :\ Ch, yeah. In ---
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1 Q -—— it’s sealed?
2 A ——- those pictures it’s sealed. It’s just in this first
3 pictures you can’'t tell.
4 Q All right. So on that cubby by the bedside the theory
5 of the State's case is the child got in the bag of drugs by
6 the bed?
7 b} I'm assuming that that’s what Deputy Solicitor Brown
8 would have brought up.
9 Q Okay, and the child was how o0ld? Do you remember?
10 Y. At the time of death? I have to look at the incident
11 report.
12 0 Does 18 months sound about right?
13 a Sure.
14 0 Okay, so an 18-month-old would be a toddler, correci?
15 y: I guess.
16 0 You don't have kids?
17 a No.
18 Q Okay. So the 18-month-old child, a toddler, would have
19 had to have gone to the night stand, pull the bag out, open
20 the bag, touch or take a drug, close it back up, put it back
21 in the night stand. That would essentially be, I assume,
22 the incriminating manner in which this child got to those
23 drugs?
24 s I don't know what Solicitor Brown would have said. That
25 -- maybe.
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1 Q Okay, but that would seem -- when you look at the photo
2 and you talk about an 18-month-old child, that would look
3 kind of unusual when you look at that photo in that cubby
4 with the sealed bag.

5 :\ I know nothing about children, so I have no idea.

6 Q Very good. Okay. &ll right. But the potential theory
7 of the case for defense that you considered would be the

8 child who got drugs, or was contaminated with drugs, before
9 being dropped off?

10 A Absolutely, that was going to be the theory of the

11 defense,

12 Q Okay. So, did you -- as far as it -- were the drugs

13 found at the house were a critical part of the State's case.
14 Would you agree?

15 A Absolutely.

16 0 If they didn't have the drugs found it at the

17 defendant's residence, there wouldn't be much of a case?

18 Y.y I assume not.

19 Q Qkay, so did you file a suppression motion?

20 A If we had gone to trial we would have had a suppression
21 hearing.

22 0 Did you file a suppression motion beforehand?

23 A No, because Mr. Childs made it clear he didn't want a
24 trial.

25 Q Did you give him advice on the search?
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1 A I told him there were issues, and that's when he said,
2 I don't want a trial.

3 Q What would be the issues?

4 A I mean, possibly the sweep. I mean, we didn't dig into
5 it too much because I was told flat out, I don't want a

6 trial.

7 Q Okay. That doesn't relieve you of being -- assessing

8 the evidence and advising your client accurately, does it?

9 A Correct.

10 o} Okay. So i1f the client, for whatever reascn, feels

11 that he's given up, let's say, and just doesn't feel

12 comfortable going to trial. You would still advise him of
13 the potential defenses?

14 A Correct. And I did. I said we could file a

15 suppression motion, but again, I was teold work out a plea to
16 resolve everything.

17 0 All right. So you did not dig into it too deeply you
18 said?

19 A I didn't file it. That's what you said. I mean, that’s
20 what you asked.

21 Q You just said you didn't dig into that search issue too
22 deeply.

23 A I mean, as deep as I could before I was told, you know,
24 let's just get this all resolved.

25 Q All right. But let me ask you this. If the drugs were
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clearly suppressible without a doubt, would you not have
filed that early and resolved that issue before going to
trial? You had two vears.
A Most likely.
Q Okay. So if you -- do you have a copy of the search
warrant in your file?
A I'm sure I do somewhere. If you have a copy. It will
take me forever to try to find it.
Q I do.
A That would be easier.

MR. WILKES: If we can mark this as Applicant’s Exhibit
2 for identification.

{WHEREUPON, search warrant marked Applicant’s Exhibit 2
for identification.)
0 Does that look like the search warrant in the case?
A It does. I think -- I believe it was done by Shockley
and signed by Lee Miller. Yes, it does.
Q A1l right. If you will go to the affidavit supporting
the search warrant, and if you'll just read the reason for
affiant’s belief the property sought is on the subject
premises.
A Sure. (READING) “On £4/28/2021, city units responded to
Self Regional Hospital in reference to a child being brought
into the ER. Upon arrival, Officers spoke with Lieutenant

Dexter with Self Regional security who advised that the
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infant had possibly overdosed. City officers then made
contact with Zytawn Childs, who was identified to be the
father of the infant. Childs advised he went to sleep with
his infant at approximately 1600 hours and his girlfriend,
Charmaine Parks, woke him up, at which time he found his
infant unresponsive. Childs advised the incident occurred
at il Trakas Avenue. The infant was later determined to
be Minor , and she was proncunced dead at Self
Regional Hospital. City units there responded to [l
Trakas Avenue and found the residence to be unattended. A
protective sweep of the residence was conducted, and a clear
plastic bag with a set of scales was found in the bathroom.
A 2003 Ford Mustang was parked in front of the residence
bearing SC - M Trakas Avenue, registered to
Charmaine Parks. It is in this officer’s belief that
further evidence could be found in the residence and inside
the vehicle that could lead to the cause of the death of
Minor 7

Q Do you see probable cause for entry into the residence
in that search warrant affidavit?

A I think it's weak. But again, we didn't file it
because I was told that he wanted to plea.

Q Tell me why it would be weak.

A I just believe Shockley didn't have enough at that

peint.
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Q Okay. The ---

Q Is there ---

A ——- protective sweep ---

Q Is —- exactly. Is ---

A Right.

0 Is there probable cause in that affidavit to enter the
residence?

A I mean, I'm not a judge. Judge Miller said there was,

so I'm going to defer to Judge Miller.

0 ¥ou're talking about the judge that signed the warrant?
A Yeah. Judge Lee Miller. He found probable cause.

Q Okay, but that's your job to challenge it, if it does
not exist?

A Oh, yeah. It is challengeable, but we never got to that
point, because I was told, work this out for a plea.

Q So you would work out a plea on a case that could not
be prosecuted?

A Oh, I have no idea what a judge would rule on that. I
don't know if it's prosecutable or not.

Q Okay, so the police must have probable cause to enter a

residence, correct?

A Yes, sir. Well, besides exigent circumstances?
0 Are there exigent circumstances stated in the
affidavit?

Y.} I don't think so.
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1 0 All right. Again, is there any probable cause to enter
2 the residence without a warrant?

3 y:\ I can't answer that, because I'm not a judge, but it is
4 challengeable, so I don't know what a judge would rule. I
5 can't -- I can't answer for a judge.

6 Q Okay. So you did not attempt -- if you knew that you
7 could have those drugs suppressed -- 1if you -- if you were
8 supremely confident that you could have those drugs

9 suppressed, would you have pled him guilty to the homicide
10 case?

11 Yy Possibly not, but I had -- I never had any idea of
12 something supremely suppressible.

13 Q Okay, well, if there's not probable cause in the four
14 corners of a search warrant, the search warrant would be
15 invalid, correct?

16 A Right. But again, I'm not a judge. I don't know what
17 a judge would rule on probable cause.

18 o) I'm just asking you. Do you see probable cause?

19 A A judge can find it. I don't know how else to answer
20 that.

21 Q Answer it as whether or not you see probable cause.
22 A Could be.

23 Q Where?

24 A Possibly the protective sweep. I don't fully agree
25 with that, but possibly a judge to see that.
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1 Q Okay. A protective sweep 1is to do what?
2 y:y To make sure there's no danger. I agree it’s weak, but
3 you're asking like, could it be. And I said, maybe.
4 0 Okay, so to do a protective sweep, you understand that
5 you have to first be inside the residence lawfully, correct?
6 A I agree. Again, I don't know if a judge would have
7 suppressed it or not. I can't answer that.
8 MR. WILKES: Your Honor, we’d moved to introduce
9 Applicant’s Exhibit 1 and 2 as evidence.
10 THE COURT: Mr. Jones.
11 MR. JONES: Your Honor, I didn't see them when they
12 were handed up initially, but...
13 MR. WILKES: I'm sorry.
14 MR. JONES: That's all right. If I just have a moment
15 to look at them.
16 THE CQOURT: Yes, sir.
17 MR. JONES: Thank you. No objection, Your Honor.
18 THE COURT: Plaintiff’s 1 and 2 without objection.
19 MR, WILKES: If I can have just a moment, Your Honor.
20 THE COURT: Yes, sir.
21 DIRECT EXAMINATION {(RESUMED})
22 BY MR. WILKES:
23 Q Were you aware of statements made by either April Barr,
24 or other people, that the child was already drowsy at the
25 time the child was dropped off at Mr. Childs’ residence.
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1 A I know April Barr and Charmaine Parks were interviewed,
2 and I have copies of those, but yes, I was aware of this.

3 o) And who interviewed them?

4 A I'd have to watch the whole video to see which officer
5 did it.

6 Q But you did not. You did not -- your office did not?
7 A I did not, no.

8 MR. WILKES: Your Honor, I have a —- I think I'm done.
9 I'm going to sit down. Before I do, I've got a memo I'd like
10 to pass up on the search warrant.

11 THE CQOURT: Yes, sir. Has Mr. Jones seen that as well?
12 Have you got a copy for him?

13 MR. JONES: This is the first time I'm seeing it, Your
14 Honor.

15 MR. WILKES: And let me just have a few questions,

16 because I have supplemental reports in it. So let me ask
17 counsel about that.

18 THE COURT: Yes, sir.

19 DIRECT EXAMINATION {(RESUMED)

20 BY MR. WILKES:

21 Q In your discovefy material, you would have had and been
22 aware of the supplemental reports from the pclice

23 department?

24 A Yes, sir.

25 O Including Cfficer Harrellson, Officer Madden, and
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Officer Shockley?
A Yes, sir. I have all the supplementals.
Q And if I can just -- I'm going to go over the
highlighted portions of the reports. If you will, there are
three reports. Qfficers Harrellson, Shockley, and Madden,
and I have highlighted portions of each. If you would just
take a look.

MR. WILKES: May I approach?

THE COURT: Yes, sir.
Q If you would take a look at those three reports and
identify the officer at the bottom, and read the highlighted
portions of each please.
A Sure. I'1ll start with Barrellson, since that's the
first one, and I'm just going to jump between the
highlighted part. (READING} On 4/28/2021 -- then it skips
and just says passed away shortly after arriving. Both
Zvtawn and Charmaine were inside the ER. After speaking
with Nazia, and I might mispronounce that, I apologize.
Spoke with Zytawn while Major McAllister with Charmaine,
Zytawn did agree to meet detectives at the incident location
to walk through what happened. This was video recorded. I
believe that's all that’s highlighted on Harrellson. On
Madden’s supplemental. 4/28/2021, at this time, I responded
to the residence, secured the scene to preserve any

potential evidence. Unlocked, entered the residence,
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conducted a protective sweep. That's all of Madden's.
Shockley. On 4/28/20 -~ I believe he put the wrong year --
at approximately 2045 hours I was notified by Lovett of the
incident. I then responded to Jlll Trakas Avenue where I
was briefed by NP Madden who advised during a protective
sweep he found a clear plastic bag in with a set of digital
scales in the bathroom. Then determined a search of the
apartment was needed. Therefore, a search warrant was signed
and executed. The total count of the pills were 50, one of
which was later field tested for fentanyl, yielded a
positive test result that said pills were located at the end
of the table, next to the bed and were within reaching
distance of the victim. That’s all that’s highlighted on
Shockley’s.

MR, WILKES: Thank you. I would like to mark as
Exhibit 3, Applicant’s Exhibit 3, the portions or the
affidavits. This is the affidavit from the search warrant,
the return, photos. That's not what I want at all. What
happened to my...

THE COURT: Mr. Jones, you’ve had an opportunity to see
that as well?

MR. JONES: I believe it's attached to the memorandum.
And with that understanding, yes. I have seen it.

THE COURT: So you've got the memorandum, plus you've

got some exhibits that you want to make as Plaintiff’s
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Number 3. Is that right?
MR. WILKES: That's correct, Ycur Honor.
THE COURT: Mr. Jones, is there any objection?
MR. JONES: Ncne from the State, Your honor.
THE COURT: That will be Plaintiff's Exhibit number 3.
(WHEREUPON, supplemental repcrts and memorandum marked
Plaintiff’s Exhibit Number 3 for identification.)
MR. WILKES: That's all I have, Your Honor.
THE COURT: Mr. Jones.
CROSS-EXAMINATION

BY MR. JONES:

Q Good morning, Mr. Stancil.

A Good morning, Mr. Jones.

Q I believe you said you took over this case from Tristan
Shaffer?

A Correct. According to our system, in early Cctober of
2022.

Q What sort of information did you receive from Mr.

Shaffer when you got started on this case?

.\ Right. Had all the documents in there. I had spoken
with Mr. Shaffer about it. I believe Mr. Shaffer handled
the bond revocation. That was the last thing he did before 1I
inherited it, so I kind of knew what the bond revocation was
about, where we were, what the Solicitor hadn't offered at

that time. Just kind of where we were, what the State had,
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and what I needed to do to move forward.

Q All right. Did you feel like you were adequately
prepared at that stage of the proceedings to represent Mr.
Childs®?

A I feel like I was prepared at that point, and then
obviously me and my investigator continued on from that
point until up to the plea.

Q All right. And just to clarify a few things from your
testimony earlier, I believe you stated that Mr. Childs

didn't want to go to trial. He wanted to pursue a guilty

plea?
A Correct.
0 All right. And ultimately, whose decision is it to

proceed to trial or to plead guilty? Yours or your
client’s?

: The client’s. I advise them on my feelings of what I
thought could happen, but it was his decision.

Q All right. Regarding the suppression motion, I believe
you testified that you thought there was a potential issue
there, but if -- but weren't confident that you could ---

A Right. It was —-- my investigator and I, he's former law
enforcement, so we both loocked it over. We were working on
this case. We thought it could be suppressed. Never a
guarantee in anything like that. Brought that up to the

client. Again, was informed, you know, do not want to take
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1 this to trial.
2 0 21l right.
3 A &nd I think that’s when we were able to work out
4 everything with the probation and the other charges as well.
5 o) So there were additional matters that were resclved as
6 part of this global plea?
7 A Yes. I believe attorney Brian Johnson had pled him on
8 some other stuff to probation, where he had 10 years over
) his head, then he picked up the homicide by child abuse.
10 After getting bond on that, he picked up a resisting arrest
11 and maybe ancther drug charge, and that's what led to his
12 bond being revoked. So there were multiple issues.
13 o) I see. Regarding the photographs you just saw, the
14 plills are contained in a plastic baggie?
15 2 Correct.
16 0] Ordinary plastic baggie?
17 2 Looks like a ziplock.
18 o All right. How difficult is it to close a baggie like
19 that?
20 A Not at all.
21 0 All right, and the baggie itself is located in an open
22 topped cubby. Is that correct?
23 A That's the best word for it, yes. Sort of like a desk
24 organizer that's open on the top.
25 Q All right. I believe you stated that Mr. Childs



107

Colie Stancil-Redirect Examination 28

1

2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

informed law enforcement that the bag was open.

A I believe he said he informed law enforcement about the
bag with the pills being there. 1I'd have to read the whole
incident report to see if he said i1t was open. But I know
he was the one who informed law enforcement about the bag of
the drugs by the bag.

Q All right. The cubby the drugs were in was open on the
top I believe you testified?

A Correct.

Q And that's reflected in the photos?

A That is reflected in the photos. Yes.
Q all right.
A I'm sorry. To go back to your earlier question.

Q Yes, sir.
A He stated that he had brought the daughter to the bed
and he had taken some of the pills because -- and then he
kind of dozed off.
Q I see.
A That's what he told law enforcement.

MR, JONES: All right. Mr. Stancil, I don't think I
have any further questions for you. Thank you.

THE COURT: Mr. Wilkes, anything in redirect?

MR. WILKES: Yes, sir, please.

REDIRECT EXAMINATION

BY MR. WILKES:
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1 Q Would having the drugs suppressed have changed your
2 approach on this case?
3 Y\ Sure, but hindsight is 20-20.
4 Q Okay. And you had -- your office had the case for two
5 years. You could file a suppression motion early on if you
6 read the affidavit, saw no probable cause, could you not?
7 y:\ You can file a motion any time.
8 Q And have we changed our system now where the courté
9 have more control over the call of motions in cases? It's
10 not just up to the Solicitor anymore, is it?
11 A That's aspirational, but Greenwood doesn't really work
12 that way.
13 Q So if you filed a motion early on, seeing that there
14 was no probable cause to get the drug suppressed, you're
15 saying that you would not have had success having that
16 motion heard for two years.
17 i\ Ch ne, I'm not saying that. I'm just saying that I
18 would have to ask the Soliciteor to put it on the schedule.
19 ¢ Would the Solicitor normally do that?
20 F.Y Depends, I guess.
21 Q Okay, and would there be any reason not to?
22 A I have no idea. You'd have to ask Deputy Solicitor
23 Brown.
24 Q Have you ever done that before?
25 y:\ Asked him if he would schedule a hearing?
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1 Q Yes.
2 A On many cases.
3 Q And have they?
4 .Y Some of them.
5 Q Okay. And would it be prudent to leave the suppression
6 issue until the beginning of the trial and put your client
7 in a peosition where he has to go to trial to find out if the
8 drugs are going to be suppressed? Is that prudent?
9 Y\ I don’t know how to answer that. He didn't want a
10 trial, so we didn't need to file and it wasn't filed before
11 I took over, so...
12 Q The question is, 1s it prudent to do that? Would you -
13 - would you —- is that something that you would normally do,
14 leave a suppression issue on an obvious something -- let's
15 just, for argument's sake, say that there is absolutely no
16 probable cause to support that affidavit and that they would
17 be suppressed. So would it be reasonable to let that just
18 ride two years until the morning of a trial?
19 A Well, it wasn't morning of the trial and I think every
20 case is different. I mean, I have to decide if we’re going
21 to file do I want to tip my hand to the Solicitor earlier or
22 not. So, I mean, every case is different.
23 0 Well, let's talk about this case.
24 Y\ Okay.
25 Q You did not file a suppression motion?
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I A No, sir.
2 Q Okay. And you could have filed a suppression motion?
3 A I can file suppression motion on any case. Yes, sir.
4 Q And you would file a suppression motion if you believed
5 there was no probable cause?
6 A Sure.
7 0 Ckay, and that would have resolved the whole issue of
8 the client -- or maybe changed how he viewed going to trial
9 or pleading guilty, correct?
10 A Sure.
11 Q Ckay.
12 A Sure. But in discussions, again, I was told work out a
13 global plea, so I did what my client wished.
14 Q And the glcbal plea, of course, resulted in 23 years on
15 the homicide charge, right?
16 A It was a straight up plea, but Judge Griffith gave him
17 23.
18 Q Okay, and so that was the bulk of the charge. The risk
19 he faced was that homicide?
20 A Right. It was the lead charge, yes.
21 MR. WILKES: Nothing further, Your Honor.
22 THE CQURT: Thank you.
23 MR. JONES: No recross, Your Honor.
24 THE COURT: All right. Thank you, Mr. Stancil. Is
25 Mr. Stancil here under subpoena?
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1 MR. JONES: Yes, he is, Your Honor.
2 THE COURT: Do y'all want him to stay?
3 MR. STANCIL: I can stay.
4 MR. JONES: He says he wouldn't mind. So I think I
5 might have one or two questions for him on direct in the
6 State's case.
7 THE COURT: It sounds like you're here with us for a
8 little while longer, Mr. Stancil.
9 MR. STANCIL: Sounds good, Your Honor. I blocked off
10 today anyway.
11 THE COURT: Thank you. Mr. Wilkes.
12 MR. WILKES: If I can have just one second, Your Honor.
13 THE COURT: Yes, sir.
14 MR. WILKES: Your honor, we'll call Zytawn Childs.
15 WHEREUPON, Zytawn Childs, having first been
16 duly sworn, testified as follows:
17 DIRECT EXAMINATION
18 BY MR. WILKES:
19 Q Mr. Childs, tell me how you came to meet Mr. Stancil.
20 Mr. Stancll did your guilty plea, correct?
2] A Correct.
22 Q And he talked to you before the guilty plea, I assume,
23 a couple of times.
24 a Yesg, sir.
25 Q Okay. And did he go over the evidence in the case with
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1 you?
2 A No, sir.
3 Q Well, tell me what he talked about.
4 A What I was facing. He lost my file, and it was best to
5 just take a plea.
6 ¢ Qkay. Tell me, did Mr. Stancil talk to you abcut the
7 search warrant? Did he tell you that the drugs could be
8 suppressed?
9 A No, sir.
10 Q What did he tell you about the charge? You've heard
11 Mr. Stancil’s testimony.
12 A Uh~huh.
13 Q Were you just telling Mr. Stancil that you wanted to
14 take a guilty plea no matter what?
15 A No, sir.
16 Q Okay. If you would have known that the search warrant
17 was invalid and the drugs could have been suppressed, a
18 defense in your case, would that have changed your mind
19 about pleading guilty?
20 .Y Yes, sir.
21 Q Was the child -- was the homicide by child abuse the
22 major risk you had in your case?
23 A Yes, sir.
24 Q Is that what you feared the most?
25 y:y Yes, sir.
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1 Q And did you believe that Mr. Stancil was presenting, on
2 your behalf, an aggressive and effective defense?

3 A Yes, sir.

4 0] You believed he was doing a good job?

5 a Uh=~huh. Until he told me he lost my file. That's when
6 I felt like it was pointless.

7 Q Okay, but did he come back and talk to you again after
8 that?

9 a No, sir.

10 o] When was the last time you remember talking to Mr.

11 Stancil?

12 y:\ Before I had went in front of Griffith.

13 Q The Jjudge?

14 A Yes, sir.

15 Q For the guilty plea?

16 A Yes, sir.

17 Q At any time before that, the guilty plea, did he

18 discuss your defenses? In other words, how you might fight
19 the case?

20 g2 I don't think so. If I'm not mistaken.

21 Q Did he give you recommendations, as far as going to

22 trial or pleading guilty?

23 A Neo, sir.

24 Q Did he talk to you about what could be done at trial to
25 fight the case?
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1 A No, sir.
2 Q Explain why you decided to plead guilty to the charge.
3 A He lost my file.
4 Q What did that do to you?
5 A I lost hope.
6 Q Who was the Public Defender before Mr. Stancil? Do you
7 remember?
8 A Mr. Shaffer.
9 Q Did he talk about your defenses in the case?
10 A Yes, sir.
11 Q What did he tell you?
12 A It's been qguite a while. I do not remember verbatim.
13 0 How did you feel about his representation?
14 A He did a pretty good job.
15 Q And was he involved in the case after the bond hearing?
16 N No, sir.
17 Q When did you find out that people were saying April
18 Barr had apparently said the child was sleepy or
19 unresponsive before being dropped off at your house? Where
20 did you hear that first?
21 A I think I had to be in R & E. I had just got my
22 sentence.
23 Q Okay. So that would be something that -- would be
24 something that Mr. Stancil would not have known about?
25 A No, sir.
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0 Okay, very good. And if you believe that you had a
chance at winning the case, the homicide case, would you
have plea guilty to it?
A No, sir.
Q Would you have plea guilty if you knew that the drugs
were not going to be admitted?
A No, sir.

MR. WILKES: Just one second, Your Honor.

THE COURT: Yes, sir.

MR. WILKES: ©Nothing further from Mr. Childs.

THE COURT: Mr. Jones.

MR. JONES: Beg the Court’s indulgence.

CROSS-EXAMINATION

BY MR. JONES:
Q Mr, Childs, do you recall informing Judge Griffith at
the plea proceeding that you were waiving the right to trial
and entering a guilty plea freely and voluntarily?
A Yes, sir.
0 All right. And do you recall stating that the
presentment of the indictments was also free and voluntary?
A Yes, sir.
Q Do you recall informing the Court that you had been
over the case with Mr. Stancil?
A Yes, sir.

Q Do you recall informing the Court that you'd understood
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all your conversations with him regarding your rights to a

trial?
A Yes, sir.
Q Do you recall telling the Court that you were satisfied

with the advice he'd given to you?
A I think I did. I'm not sure,.

MR. JCNES: Thank you, Mr. Childs. I think that's all
the questions I have for you.

THE COURT: Mr. Wilkes.

MR. WILKES: Nothing further, Your Honor.

THE COURT: Thank you. You may step down, Mr. Childs.
Mr. Wilkes, are you ready to call the next witness?

MR. WILKES: We have twoc witnesses under subpoena.

They have not appeared. I understand we can send the
Sheriff for them, but I don't think their testimony is
critical to our case. And I'm going to ask my client right
now about that, if I can.

THE COURT: Yes, sir,

MR. WILKES: The Applicant's case, Your Honor.

THE COURT: Mr. Wilkes, do you want me to question your
client in regards to not having those subpoenaed witnesses
called as part of his case?

MR. WILKES: It would not be necessary, Your Honor.

I've just spoken with him, and I will represent to the Court

that, after speaking with him, I am releasing those
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1 witnesses. We do not need them.
2 THE CQURT: Thank you, Mr. Wilkes. Is the State ready
3 to go forward?
4 MR. JONES: Yes, Your Honor.
5 THE COURT: You may call your first witness.
6 MR. JONES: Thank you, Your Honor. The State would
7 call Tristan Shaffer.
8 THE COURT: Mr. Shaffer, if you’d come around to be
9 sworn, please.
10 WHEREUPON, Tristan Shaffer, having
11 first been duly sworn, testified as follows:
12 DIRECT EXAMINATION
13 BY MR. JONES:
14 0 Thank you, Mr. Shaffer. Mr. Shaffer, how did you
15 become involved in Mr. Childs’ case?
16 A I think at the time that this happened I was working
17 less than full time, like, three quarter time, or something
18 like that at the Public Defender’s Office. I got appointed
19 through the Public Defender’s Office.
20 o] All right. And do you —-- can you give the Court a big
21 picture view of the case as it developed during your
22 representation of Mr. Childs?
23 A So law enforcement shows up to the hospital. They find
24 out that there's a suspected drug overdose of the child,
25 They -- my understanding is they had to deal with a lot of
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stuff from the child's mother's family cutside, that there
was a big uproar. I seem to recall that. &and they also got
statements saying basically that he went to sleep by the
child, holding the child, in his bed, and the child —-- he
woke up to the child being -- having overdosed.

He was out for guite a while after the initial thing.

I know -- I remember he was, like -- he was actually —- this
is really sad. He was working, like, extra shifts at his
job so that he could pay for the headstone. He was very,
very remorseful this entire time. I remember that. I think
he was working for -- actually, at the time, I had a co-
worker there whose parents were his boss, so we had gotten
some information through them about him being a good father.
I think that there was a whole lot of support for him being
a good father.

Initially, we did a bond hearing for him. We were able
to get him out ¢n bond. And at that point -- I think that
after the bond hearing it, kind of, sat arcund until the
State moved to revoke his bond based off some new charges.

I know that I had gone over some stuff with him. Like,
yeah, we did have discovery before -- while I represented
him. We had gotten some discovery. I think that perhaps it
didn't make it into Defender Data, but it was probably the
same stuff that Colie had later on. But yeah, that's kind

of how it how it developed.
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And they had a statement from him. I think they had a
custodial and a non-custodial statement from him. They had
one while he was working at the —-- I think it was the —--
like, some sort of metal company. They had some sort of
factory where they talked to him initially and got some
information from him, and then they had another short
statement from him whenever they actually took him in. And
at that point they Mirandized him the second time, and had a
statement from him.

He basically said something along the lines of he
personally used fentanyl. He had taken one before picking
up the child. He picked up the child. I think he did say
that the child was drowsy whenever he picked him up at some
sort of barbecue or something for the child's mother's
family. He went to sleep whenever he got home. Woke up.
The child was unresponsive. He may have woken up once and
then woken up a second time. I can't one hundred percent
say that for sure, but he did give a statement, basically
that the fentanyl was his. He said it was his personal use.
He would buy -- he would buy, not one deal at a time, but
was like a large gquantity at a time. It would be now
considered trafficking weight under the current law
probably, as to what he was buying at a time, but he said it
was for perscnal use.

My recollection is, is that it was actually in the
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drawer, like a desk organizer beside the bed. It was
actually in the drawer, closed up. That was my
recollection, but I can't say that for sure, because I
haven't locked at all pictures. But, yeah, there could have
been pills missing. There are some other theories the State
had related to it as well.

The State tried to argue, or I remember Yates saying
something to me about it being strict liability because he
was there, and we know that's not really the case. But
yeah, that's basically my recollection of the facts
surrounding it.

Q All right. In the course of your representation of Mr,
Childs, what was his attitude toward pleading guilty versus
goeing to trial?

A My recollection is that he was so distraught that he
didn't really have a goocd opinion cne way or another, but
granted, that was before him getting out of jail the initial
time., I don't -- I did represent him at the bond revocation
hearing. I don't have a whole lot of reccllection about
talking to him about the facts of the case at that hearing,
but he had been ocut on bond for a little while before that.
I couldn’t tell ycu exactly how long, but I want to say that
it was -- he had been cut of bond for at least several
months there before the end. But beforehand, he was just a

wreck. I mean, honestly, like, he was not -- when he
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initially got locked up, he was a complete wreck over the
child. I mean, he felt bad about the child dying.
Q All right. Did you investigate any possible defenses

regarding the timing of the ingestion of the fentanyl?

A Yeah. So that was going to be the defense if we went
to trial. Here's the problem with it. Is that it's -- and
I never got an expert, so -- and I'm no expert. So, maybe

I'm wrong about this. I would highly doubt that you would
have -- I mean, we're talking about a couple hours that he
had the child, at least, like, an hour or two that he had
the child before the child was found unresponsive. If I
took -- for example, when I had been prescribed oxycodone,
for example, for a surgery. When I took that, it wasn't
like a couple hours later. And you know, 1f you take, like,
Tylenol or something like that, it's not a couple hours
later that you start feeling the effects.

MR. ROBERT CHILDS: Objection, Your Honor. That's a
little bit outside the scope of his expertise.

MR. JONES: Your Honor, I believe the purpose of the
testimony is just to show trial counsel's strategy for why
he chose a certain investigation.

THE COURT: I don't think he's trying to be a
pharmaceutical expert under the circumstances. I take it
this is his personal experience which, you're right, may not

be relevant, but we are in non-jury, and I can listen to it
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1 and discern what is admissible or not admissible.
2 MR. JONES: Thank you, Your Honor. If you’d continue,
3 unless you finished your point.
4 A So, I had -- basically, I didn't have a whole lot of
5 hope that we were going to find some experts that would say
6 that it would take a couple hours to -- for the drugs to
7 take effect. Essentially because of the fact that I didn't
8 have a whole lot of hope in that. And I think that it kind
9 of went against my commcon sense that it would. I think the
10 argument was going to be essentially that the State can't
11 prove that it wouldn't have been. We would have presented
12 the fact that it would have been, hey, the kid —-- there was
13 all this drug usage going on in this cookout, pool party, or
14 whatever it was that they were at. The kid was drowsy. The
15 kid could have ingested something there, and the State can't
16 prove that it was his fentanyl that would have came from
17 that. So that basically would have been the defense if we
18 would have went to trial. I did talk to him about that. I
19 mean, that was going toc be the defense. I may have even
20 brought it up at the bond hearing. I may have held that
21 back at the bond hearing. I can't really recall. But no,
22 that was going to be the defense if we were to go to trial.
23 Is that the State can't disprove it. I doubt I probably
24 would have actually gone through the process of getting an
25 expert, because I didn't have a whole lot of hope the expert
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would have been favorable. But I do think that that's like,
maybe I could be like, well, they got the burden of proof
and they didn't prove it.

Q But that's all stuff that would have happened at a

trial that never took place?

A That’s right.
Q And it sounds like your testimony today is that Mr.
Childs was not -- had not made a decision as to whether to

go to trial by the end of your representation?

A I don't recall him making that decision one way or
another. I was posturing to the State that it was going to
trial because Yates, the Deputy Solicitor, was taking the
position that he wasn't making an offer, so I was posturing
that it was going to trial.

Q I see. And then your representation of him ended
shortly after the bond revocation hearing?

A Yeah. It would have been October of 2022. I cut off
ties with the Public Defender's office for a little while
there and went to work for a private firm.

Q And do you -- were you aware of any sort of
difficulties in how the office transferred your‘case to Mr.
Stancil?

A I vaguely recall getting a call saying that some of the
discovery wasn't there, and I don't know who that was from.

It could have been from Ms. Hurley. It could have been from
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1 -—~ it could have been from Colie. It could have been from
2 somebody else at the office. I vaguely recall someone
3 asking me about where some of the discussion was.
4 Q All right. Did you discuss the case with Mr. Stancil?
5 A I mean, yeah, I think I probakly did. I imagine I did.
6 I don't have any independent revelation of doing that, but I
7 would imagine I did discuss it with him.
8 Q All right.
9 MR. JONES: Thank you. Mr. Shaffer, I think that's all
10 the questions I have for you.
11 THE COURT: Mr. Wilkes or Mr. Childs.
12 MR. WILKES: Your Honor, if you would allow me to
13 continue. I know Mr. Childs bogarted my objection, but he
14 did so because I couldn't hear what was being said.
15 THE COURT: I'd be glad for you to continue.
16 MR. WILKES: Thank you, Your Honor.
17 CROSS-EXAMINATION
18 BY MR. WILKES:
19 Q Would it be reasonable to assume that Mr. Childs may
20 have indeed become a bit disheartened if he learned that the
21 PD’s office had, at one point, lost his file or some of his
22 file?
23 A Yeah, I mean, I think that that's a reasonable thing
24 for somebody to feel upset about.
25 Q And that was, of course, not on your watch?



125

Tristan Shaffer-Cross-Examination by Mr. Wilkes 46
1 A I mean, it could have been on my watch, to be honest
2 with you. I’ll be honest with you, I'm, like, the most
3 disorganized person that was there. So, I mean, I'm not
4 going to sit there and say oh, it was somebody else's fault
5 when it very well could have been mine.
6 Q Now, you had used the term strict liability. That was
7 something that the Solicitor was throwing around?
8 A Yeah. He tried to say that it was strict liability and
9 that...
10 Q Okay.
11 A It’s kind of garbage. I do recall actually, like --
12 and I recall it because I went back and briefly looked over
13 the notes in Defender Data. Apparently I, like, pulled up
14 the strict liability thing and actually made a note about
15 what the level of intent is.
16 Q And you indicated that the timing of the ingestion of
17 the drugs was a key part of the defense at that time?
18 Theory of the defense?
19 A Yeah, I think that it would have been a key theory of
20 the defense is the timing of ingestion.
2] Q And there was some indication that people other than
22 Mr. Childs had said the child may have been sleepy or
23 unresponsive before being dropped off?
24 A Yeah, and I'm going to briefly comment because, like,
25 apparently that witness didn't come here. We had somebody
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who was going to say that. Like, when I represented him, I
remember there was somebody who was, other than Mr. Childs,
who was going to say that the child was sleeping. I do
recall that. I mean that absclutely did.

Q Now, as far as not being able to prove whether or not
they could prove that it was his fentanyl or whether it came
from somewhere else. What if they couldn't prove there were
——- that there was any fentanyl at his residence? Wouldn't
that have been monumental in the defense?

A That would have been very, wvery good if that could
happen. If they had suppressed the drugs. Yes. That would
have been very good for him. I don't think it necessarily
would have made it untriable for the State. I think it
would have made it very hard for the State.

Q If they could not produce any evidence that he had any
drugs at his house. That would make it very difficult?

A It would make it very difficult for the State.

Q Okay, and you left after the bond hearing, so you
weren't, I assume, really deep into trial prep?

A I probably was more deep into it than -- like I said,
it was a trial posture case. At the time, I was kind of, on
-—- I had probably gotten a little bit more deep into it
than, you know, you would anticipate from somecne who was
just sitting back, kind of, waiting for this State to call

it. But for the fact we got him out on bond, we would have
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been trying to move for a speedy trial during that time,
because I was moving for a speedy trial on everything that
they weren't making offers on.

Q Talk about the search warrant for a second. You had
the search warrant in your file?

A Yeah.

Q You would have read the search warrant I presume?

A I would have, vyes.

Q And do you recall finding probable cause in the
affidavit of that search warrant, within the four corners of
that search warrant?

A Within the four —- I don't have any recollection of
what I thought at that time. I have reread it though today.
I recall there being an issue with the search, so —--—-

Q Well, if you don't recall that's fine. You've read it
today. So do you see probable cause in the affidavit, or
anywhere within the four corners of that search warrant?

A Not for the -- not for the initial search, because
you're talking about two searches.

Q Exactly.

A The initial search was completely not there.

Q Let me ask you this, if the police enter a residence,
warrantless entry, and it is unlawful, violates the Fourth
Amendment, can they then say we entered illegally, but we

did a protective sweep, 50 now we're good?
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1 A No.
2 Q Does that justify anything that follows that?
3 y.y No. The evidence from the -- from the initial search
4 would have had to been in the search warrant.
5 Q Which were the drugs in the bedside table?
6 A That's correct. From the -- that part of it, or I think
7 it was scales, right?
8 Q So you're saying that they can unlawfully enter a
9 residence, and then justify anything else by saying we did a
10 protective sweep and now we have probable cause?
11 a No, and I don't want it to come across that way. The
12 initial protective sweep where they found the clear plastic
13 bag and set of scales in the bathroom, that was absolutely
14 unjustified, from what I can recall. A&nd I mean, that was
i5 an i1llegal search. 8o, that is an illegal search. I think
16 then you're going to look at what, in essence, is a Frank's
17 ingquiry. I mean, it's the same test. It's basically you
18 excise that from the drop from the search warrant affidavit,
19 and you're looking at the rest of it and whether or not a
20 judge would find prokable cause in the rest of it. That's a
21 qguestion for the judge, or a guestion for your honor, not
22 necessarily ---
23 0 But in giving legal advice, you would advise your
24 client on the likelihood of suppression, the exclusionary
25 rule under Wong Sun, and the fact that you can't later
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1 Justify an illegal search. You can't bootstrap into that.
2 A Okay, yeah. So what's left in the search warrant is
3 what should have been left for the judge to determine, or
4 what would be left had I moved for a suppression hearing.
5 Okay? I think that what would have been left would be
6 everything except the fact that the clear plastic bag and
7 the scales were found in there. So you would have that they
8 went to the hospital for a potential overdose. They --
9 Childs advised that he was sleeping with the infant at
10 approximately 1600 hours, and his girlfriend, Charmaine
11 Parks woke him up. At which time he found the infant
12 unresponsive. Childs advised that the incident occurred at
13 that location. And the child was pronounced dead. So
14 whether or not a -- whether or not whoever would hear it —-
15 and really, this is a question that obviously is kind of
16 crucial, whether or not that part of it is enough for
17 probable cause for the search warrant to stand is a question
18 of law. I think that what passes as probkable cause in a lot
19 of courts in this area, I think that that would be probable
20 cause, to be honest with you. Do I think that -- I mean, I
21 think that the overdose, the fact that the child came from
22 that location, I think that, sadly, that passes as probable
23 cause. If I was a magistrate and I've learned a little bit
24 more. Do I think that, as a matter of law, the courts of
25 the state will say that that's sufficient probable cause



130

Tristan Shaffer-Cross-Examination by Mr. Wilkes 51

1

2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

outside of the illegal search? I don't know.

0 Let me ask yvou this. The child was deceased at the time
that the first cfficer arrived on the scene. Do you recall
that?

A Yeah, I don't recall if the child -- if there's any --
I don't recall any medical records saying that the child had
been deceased for any amount, specific amount of time. I
really don't recall that.

Q It may be in the affidavit that the child was deceased.
A Oh, yeah. When law enforcement showed up at the
hospital, the child was deceased.

Q Okay, so —-

A Whether or not the child was deceased at the time he
arrived at the hospital, I don't recall.

o] Okay, assume for a moment that the child is deceased
and it's in the police records, ockay, that are in evidence.
There's nobody at home at the residence. Mr. Childs and his
girlfriend are at the hospital being questioned by the
police. And the first officer arrives, which would be
Madden, and puts in his police report that he secured the
residence to essentially search for evidence of a crime.
Okay? If the police have secured the residence, in the words
of Justice Kittredge, that wcould sound like there's no
objective evidence that the police believe there's exigent

circumstances to enter the home at that time, right?
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1 A I think it is essentially undisputed that that
2 rrotected sweep was bad.
3 Q So —- okay. So ---
4 A I think that you absolutely have to cut that out of the
5 prebable cause for the warrant.
6 Q So, once the protective sweep is out, then you're left
7 with nothing but an unlawful entry?
8 A I think you're left with the fact that the child came
9 from the house, and the child died of a potential overdose
10 while sleeping at the house. I think that that, in and of
11 itself, sadly, I think that, at least with magistrate judges
12 in this area, that passes as probable cause.
13 Q Ckay. And probable cause for what?
14 A For a search of the house.
15 Q With a what?
16 A Warrant.
17 Q With a search warrant. So if all of those other things
18 had existed, the question would be, i1s there enough to get a
19 search warrant?
20 A Yeah, so initial search, bad. Second search, question
21 whether or not you can -- may be good. May be bad. I think,
22 sadly, it is sufficient, because the second search is
23 pursuant to the warrant. So i1f you're using ~- there's some
24 terminology for it, but essentially, it's a Frank's
25 analysis. You take out that piece of evidence that's used.
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Whether or not the remainder of the warrant is probable
cause, has probable cause, it's whether or not you -- they
have probable cause to search.

Q And you're saying you believe there's probable cause.

A I believe it's probably enough that they would -- that
a magistrate judge would issue it. I would have moved for
suppression if it went to a trial, absolutely. Do I think I
would have won? I'm not betting the farm on it.

Q When would be the appropriate time to move to suppress
evidence? Would you -- would it be reasonable to wait
until the morning of the trial and put your client in a
position of you lose, you go to trial? Or would it be more
reasonable to file that in the two years pricr to resolve
that issue, so that then the decision to go to trial is
based on a better understanding of the case in front of you?
A You know, pie in the sky, perfect world? In all cases,
you would absolutely be correct that it would be more
prudent to file it in advance. Qkay? In -- and I have to
say 1t's case by case in this circuit dealing with
practical, real world. You see, the Solicitor's Office will
almost always punish people and not deal with them if they
go and move for a suppression 1n this circuit, sadly.

Q Is that constitutional?

¥ I think that they have the right not to offer any deals

and to withdraw the deals if they move for suppression
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1 hearings.
2 Q So, you're saying that in this case, it would not have
3 been reascnable under the circumstances to make that motion
4 way in advance.
5 A I ——- if he was sitting in jail, I probably would have
6 made that motion in advance.
7 Q How does that make a difference in the analysis of him
8 getting to the point where he's got to decide to go to trial
9 or not?
10 A Because, if I -- because, at the time, and to a large
11 extent up until very recently in this circuit that the
12 Solicitor had almost complete control of the decket. If I
13 moved for a suppression hearing, what's going to happen is
14 one, I'm not going to get any offer on the case after the
15 suppression hearing. Second thing that's going to happen is
16 they're going to try to put it on the trial docket.
17 0 So your belief that you're going to -- the client is
18 going to get punished for making the suppression motion is
19 the justification for not making the suppression motion?
20 y:y Not making it at the time, way in advance, while the
21 guy's out on bond. Am I going to move for a suppression
22 while the guy's out on bond and try to get them to bring him
23 back in and try his case immediately? No. I'm not going to
24 do that if he's out on bond. If he's sitting in jail for a
25 year, just sitting there doing nothing, probably I'm going
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to look at it a little bit differently.

Q But vou're sayving you could file one and ---

A Yeah.

0 Okay.

A If I wanted to get it heard. What's going to happen,

though, especially dealing with Yates Brown, the Solicitor
on this case. One, if we win the suppression, great. If we
don't win the suppression, he's neot going to have an offer,
and we're going to be on a trial docket the next term of
court.

0 Well, let me ask you this. Didn't Mr., Childs plead
straight up, open plea.

.y I wasn't arcund, but I think that's correct. I don't
know if he pled straight up or not. I mean, honestly I

haven’t read the transcript. I will trust you if you say

that.
Q Okay.
A Did they demand a —- because there’s different straight

ups? There’s straight up where you're not ---
Q What's the max on -- what's the max on the homicide by

child abuse? Twenty-five?

y:\ I think it’s life.
o) Is it life?
by I think it’s twenty to life?

Q Twenty to life?
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1 :\ I think it’s twenty to life. Maybe it's twenty to
2 forty. I haven't looked at it recently. I want to say it’s
3 twenty to life. There's two homicide by child abuses, and
4 this is the higher one. So this was, like, twenty to
5 whatever. The other one was, is ten to twenty, I believe, or
6 maybe not more than twenty.
7 Q Qkay. But he didn't get -- it doesn't sound like he got
8 any big deal. They didn't reduce the charge. It just -- he
) ended up having to make that decision to plead guilty.
10 Suppression, never addressed, and he's got no choice but to,
11 I guess, just plead guilty.
12 A Well, there's a practical difference between silent on
13 sentencing straight up and the State asking for a whole
14 bunch of time straight up. &nd I don't know -- I don't know
15 what transpired.
16 Q And are you saying that in this circuit, that the
17 method of keeping defense attorneys from filing suppression
18 motions i1s to punish them after the fact?
19 A Yeah.
20 Q That happens?
21 A Yeah. I'm not talking about judges.
22 Q No, no. I understand.
23 A I'm saying the Solicitor, absolutely. They will punish
24 you. You will get no offer afterwards. They had a
25 suppression hearing on one of my clients fairly recently.
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Suppression hearing, we don't have an offer now.

Q Okay.

A I went 10 years ago, or eight years ago. I went on a
case that I did a suppression hearing on and I had a six
year offer beforehand, and afterwards I had to beg and plead
for, I think it was 15. And they were —-- I happened to have
a nice Solicitor who was nice enough to put something on the
table afterwards, but generally that is if you do a
suppression hearing generally you’re not going to have an
offer afterwards.

Q So if you look at a case and you say this is most
likely going to be suppressed. You would still not make
that motion?

A If I said that it most likely was going to be
suppressed and it being a drug case, I absolutely would.
Because on the drug case, i1f the drugs get suppressed, the
case 1s gone.

Q Right.

A In this case, the drugs get suppressed, I think that
was a really good case for the defense, or lot better case
for the defense.

¢ Especially in the fact that you’ve got somebody saying
that the child was already kind of sleepy or unresponsive
before it was dropped off, so that would factor into that,

right?
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58
A That's correct. But do I think Yates would have -- if
we would have -— I don't think he would have dismissed it
just because we got it suppressed either. I think that he
would have tried the case and we would have tried it and
probably had a lot better shot of winning than if the drugs
hadn't been suppressed. But it's no guarantee either.
Q No guarantee. But let me focus you on the big
question, not whether or not it would work. But the advice
to the client. So if there's a good likelihood that it
could be suppressed -- no guarantee -- 1s that something
that the client should know when he makes the decision to
plead guilty or go to trial?
A Yes.

MR. WILKES: Nothing further.

THE COURT: Mr. Jones.

MR. JONES: Mr. Shaffer, I don't think I have any
further questions for you. Thank you so much.

THE COQURT: You may step down, Mr. Shaffer. We've been
in here about an hour and a half. Let's take about ten
minutes, Just for scheduling purposes, Mr. Jones, do you
think you would have any further witnesses?

MR. JONES: I would just like to recall Mr. Stancil.
But other than that, no, Your Honor.

THE COURT: Very good. All right, we'll be at recess

for about 10 minutes.
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1 MR. SHAFFER: BAm I released, Your Honor?
2 THE COURT: Do y'all want Mr. Shaffer to stay?
3 MR. JONES: I don't mind releasing him, Your Honor.
4 MR. WILKES: It will only be a few more minutes, I guess,
5 after we get back, and it might be good to have him to be on
6 the safe side. If it's not inconvenient.
7 MR. JONES: Well, Your Honor, if I may say, I only
8 intend to ask one or two guestions of Mr. Stancil. So I
9 think if we could just have his testimony now. I don't see
10 it taking more than five minutes.
11 THE COURT: All right.
12 MR. JONES: But it's completely up to you, of course.
13 THE COURT: Well, it still doesn't answer our question.
14 Mr. Wilkes indicates Mr. Shaffer needs to stay. He may want
15 to recall for some reason. And if you want him to not be
16 released under subpoena on there, why don't we take our ten
17 minutes?
18 MR. JONES: &ll right. Thank you, Your Honor.
19 (WHEREUPON,‘short recess.)
20 THE COURT: Mr. Jones, I believe that we're still in
21 your case. Is that right?
22 MR. JONES: That's correct, Your Honor.
23 THE COURT: I'd be glad for you to call your next
24 witness.
25 MR. JONES: Thank you, Your Honor. The State would
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call Colie Stancil.

THE COURT: Mr. Stancil, you'wve already been sworn.

DIRECT EXAMINATION

BY MR. JONES:
Q Mr. Stancil, you heard the testimony of Mr. Childs
earlier; correct?
Y.y T did.
Q All right. How many times do you recall meeting with
him or speaking to him in preparation for the case?
A I don't recall exactly, but had to be scmewhere around
four times.

Q All right.

A I kxnow at least one with my investigater as well.

Q 21l right. And is it true that you didn't go over the
evidence?

.y I went over the discovery with him, including the

statements made, and the video recordings, and as to the
lost file —-= I can’t lose files. It’s all uploaded digitally
to our computer.

Q 211 right. 8o, you didn't tell him that he had to take
a plea because you had lost the file?

A No, of course not. I can't make that decision.

Q 211 right. Regarding the potential defense of the
timing of the ingestion of the fentanyl. What was your

appraisal of that defense?
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A Honestly, when I heard Mr. Shaffer testify, he kind of
took the words out of my mouth. Same thing. Just that the
length of time would have made it difficult. Not saying it's
impossible, because you never know what the jury is going to
think. But I think it would have been a difficult defense
to use, but it would have been more leaning on the State
can't prove it.

MR. JONES: I see. Mr. Stancil, I think that's the
only questions I wanted to elicit from you. Thank you.

THE CQURT: Mr. Wilkes or Mr. Childs.

MR. WILKES: ©No further questions.

THE COURT: All right, thank you. All right. Now, may
Mr. Stancil be released?

MR. WILKES: Yes, Your Honor.

MR. JONES: No objection from the State, Your Honor.

THE COURT: Thank you, Mr. Stancil.

MR. STANCIL: Thank you, Your Hocnor.

THE CQURT: Mr. Jones, I'll be glad for you to call
your next wiltness.

MR. JONES: No further witnesses from the State, Your
Honor.

THE CQURT: The State rests., Mr, Wilkes or Mr. Childs,
do you have anything in reply?

MR. WILKES: Nothing in reply, Your honor.

THE COURT: Thank you. Hearing all the testimony, I'll
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be glad to hear from counsel by way of argument. Mr.
Wilkes, I would ask you to do this. If you'll address
please, assuming that I do find that the search warrant
lacks probable cause in this case, is that the end of my
inquiry into this matter? Does that automatically entitle
the Applicant to be granted and afforded some relief under
his application?

MR. WILKES: It does, Your Honor, and for this reason.
The search warrant is so terribly lacking in probable cause
that no reasonable attorney could believe that it would not
be -- evidence would not be suppressed. That should have
been communicated to Mr. Childs to inform him adequately as
to his options. If he does not understand the major points
of the defense and have faith in his defense counsel and
their advice, he can't make an informed and intelligent
decision as to whether to plead guilty or go to trial.

In this case, the drugs would have been suppressed.
Suppression of the drugs would have been monumental to the
defense. The State may have attempted to prosecute the
case, but there's no evidence showing anything that would
have given them any reasonable chance of prevailing. This
is a case that is based on the drugs found at his residence.
Those drugs, which, incidentally, as shown by the pictures,
were sealed up in a bag in a cubby by the bed. ©Now, yes,

that's not a good scenario, but one, drugs aren't going to
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be admitted. But from the Jjust standpoint of even loocking
at it like is there a huge doubt, beyond a reasocnable deoubt,
that a 18-month=-old child, a toddler, cculd remove those
from that bed stand, open the bag, have access to a pill,
close it back up, and feold it, put it right back in. That
just can't happen.

And so, if my client was distraught. Because, as the
police report says, the officer is, while he's at the
hospital and they've secured the home, telling him, well,
that bag of drugs is open. He thinks they were his drugs
that the child has ingested. They didn't say the bag was
closed., If he'd known that, that might have changed how he
felt, just as far as emoticnally what has happened. But the
key to the case is those drugs were suppressible, and once
those drugs are suppressed, that is a monumental, monumental
step for the defense. And at that point, the client needs
to know that to appraise the decision, to appraise the
evidence, the job the attorney is doing, the advice he's
been given. If he's not adequately informed of his potential
defenses, there's nc intelligent decision. It has to be
informed and intelligent, and he can't do that if he's
lacking knowledge of just such a major part of the defense.
And as he said, if he’d known he'd had a defense, he would
not have pled guilty. And so yes, Your Honor, once the

drugs are suppressible, counsel's advice on that fact, the
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potential for that, was clearly lacking. Just clearly
lacking. Counsel didn't give me a straight answer on, yes,
there's just no problem cause.

The other part of this is most disturbing is that
counsel would make a decisicn not to move to suppress drugs
that were so clearly suppressible for fear of repercussions
for defendant. In other words, they're not going to fully
defend their client because they're afraid they're going to
be punished by the Solicitor. I think that any reasonable
attorney, seeing something so clear, would have made a
suppression motion way in advance, and if a plea situation
came up later, I think the defense could simply say, Judge,
we had a plea offer. We tried to defend our client, and
they withdrew a plea offer, and they're punishing us. And I
think that that would be the reasonable course of action for
any attorney to take, rather than not to defend his client
aggressively. Because I like to believe, I firmly believe,
that any judge in this state would not punish a client, a
defendant, when simply because the attorney attempted to
defend him aggressively and properly. So I think that once
the search warrant issue is determined, the drugs are
clearly suppressible, the advice that our client got was
what was stated on the stand, and it was clearly not a clear
understanding of the suppression issue, the exclusionary

rule, all the way through Wong Sun and fruit of the
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polsonous tree.

So I think that, in response to the Court's gquestion, I
believe that, and submit, that it does -- it is instrumental
in relief.

THE COURT: Does the fact that your client, during the
plea colloquy with Judge Griffith, indicated he was guilty?
Does that make a difference under this scenario?

MR. WILKES: It does not. There's no way to get around
a guilty plea without answering the questions properly. You
just can't do it. If my client has lost confidence in his
attorney to start with, feeling that they're not
aggressively representing him, and does not want to go to
trial, there is no cpportunity for anything else. No client
ever stands up and says, Judge, he's got me here for a
guilty plea. But, you know, I don't want to do that. Because
that's going to result in, most likely, in their minds, a
trial. So in saying he's guilty, I think the Court also has
to take a look at that police report. Because the sequence
of events was he woke up, child was unresponsive. They
rushed the child to the hospital. They're at the hospital
for the duration. Police secure the scene. They do the
illegal search, find the drugs. The police cfficer -- and I
believe it was Shockley, which is in evidence -- went and
told him the drugs you had, that bag was open. That was a

lie. They weren't open. And the police officer made a big
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deal about and put that in his report to say he didn't say
anything to that. Well, you just told him that bag was
open, the child got those drugs, and you're responsible for
your child's death. So unless somebody tells him
differently, all he knows is he woke up and the child was
unresponsive. They rushed to the hospital. He didn't get
to go back, you know, where the drugs were, and see the
drugs there.

THE COURT: If I just look at the plea colloquy that
occurred, your client, under oath, told Judge Griffith that
he was in fact guilty of the charge.

MR. WILKES: Yes, sir.

THE COURT: He's telling us today that he's not guilty
of the charge, and that he wants another trial in this
matter. One of those, he's telling us different than the
other time. And so, how do I balance his telling Judge
Griffith one thing and telling me something different today.

MR. WILKES: The question is not whether he is guilty
not guilty. Whether he says he's guilty or not guilty. The
question is, when he pled guilty, did he have adequate
advice of counsel. If he had, at that time, ineffective
assistance of counsel. That's the question. Because he was
entitled to make that decision to plead or not plead with
competent advice of counsel. So we can't say that. He did

not have competent counsel. He did not get adequate advice
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on a majcr defense. He did not have the defense actually
aggressively attempt to advance that defense. And then he
pled guilty. But he said he was guilty, so that stands. That
would undo every single case under the Sixth Amendment where
there was a guilty plea. So for the sake of argument --
I'll say he's not guilty. But for the sake of our argument,
if he's guilty, is he not still entitled to adequate
representation, adequate advice? Is he not entitled to know
his defenses fairly before he makes that decision? He is,
and because of that, whatever was said at the guilty plea
isn't the determinative factor of relief in the PCR.

Because the Sixth Amendment failure to advise the client
adequately is the fallure. And then that's what tock him to
be before the judge and plead guilty. So we can't say if
you go to court and you plead guilty, it doesn't matter if
you had a lawyer, didn't have a lawyer. Lawyer is drunk,
whatever. Doesn't matter, because you teld the judge at the
plea you're guilty. Well, there's a reason he did, but that
doesn't matter, because the failure was before that. And the
failure is what put him in that situation. Sc¢ the fact that
he did plead guilty, the fact that he did answer those
guesticns, is not determinant in this case, because it's a
sixth amendment issue that got it there.

THE COURT: Thank you. And I interrupted ycu tc start

with. I'd be glad toc -- you can tell me whatever you would
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like.

MR. WILKES: I will say that my limited capacity, I
tried to bolster by writing things down. And I did the memo
for the Court, and I believe that that is with the Court. I
have the exhibits that support all of my argument on the
probable cause and all of that. Rather than me sit and try
to misstate the law to the Court off the top of my head, I
would like to stand on that memorandum. I think it covers
the basics. And I'll sit down unless the Court has a
question.

THE COURT: Thank you. Thank you, Mr. Wilkes. Mr.
Jones.

MR. JONES: Thank you, Your Honor.

THE COURT: I'll ask you sort of the same question. If
I find that there is no probable cause in the search
warrant, is at the end of the Court's inquiry as to whether
or not Mr. Childs is entitled to relief under his
application?

MR. JONES: No, Your Honor, because the guestion is not
whether, now, years later, with the benefit of an actual
court ruling on the issue, we can look back in hindsight and
say that their decision was incorrect. The guestion is
whether it was so obviously incorrect that it would have
been unreasonable for any lawyer to have advised Mr. Childs

otherwise, or to have advised him not to risk the -- not to,
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in other words, gamble away this potential, this plea coffer
on what was a —-- what was a seriously -- I would say, I
don't want to fight the hypothetical here. But of course, I
don't believe that this is an improper search warrant. I
certainly don't believe it's such an obviously improper
search warrant that both Mr. Shaffer and Mr. Stancil fell
below the level of reascnably competent attorneys in saying
that we don't want to risk your entire case on fighting this
sea?ch warrant, because if we lose that, we then have
nothing. And that is the inquiry that guides whether they
were reasonable under the circumstances.

In addition, Mr. Stancil testified consistently and
vehemently that when he got the case, it was clear that Mr.
Childs wanted to resolve it with a guilty plea. Resolve not
only this case, but his other pending cases and the
outstanding probation matters in order to just be done with
it and not have to put the families through that trial and
the difficulty that would entail. That's a perfectly valid
reason for clients to want to plead guilty, and it's not the
sort of thing that would change just because, well, there's
an argument we can make on this defense, or there's an
argument we can make on suppression. It's ultimately the
client's decision, as Mr. Stancil testified, and he also
testified that the client's decision was to plead guilty.

So even if there was a strong argument on the search warrant
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issue, then that would still be a valid reason for honoring
his client's stated wishes.

Now I said I don't want to fight the hypothetical.
Having addressed that issue, I will go back and say that I
don't believe the search warrant was improper in this case,
for the reasons Mr. Shaffer pointed out that the standard
for evaluating the validity of a search warrant, even if
there's a problem with an initial search or with one part of
the evidence that was presented in the search warrant
affidavit, the correct procedure is then for the court
reviewing it is then to excise the improper information and
go just based on what was properly known by law enforcement
when they searched, when they obtained the search warrant.

And what was properly known by law enforcement,
unquestionably, is the fact that this child had passed away
from a suspected drug overdose while in the custody of Mr.
Childs at his residence. And that, by itself, is grounds
for, again, probable cause, which is just the probable cause
to suspect that evidence of a crime will be found in that
residence. And of course, if someone passes away of a
fentanyl overdose at a residence that, in and of itself, is
probable cause that there could be evidence of fentanyl at
that residence. That by itself would sustain the search
warrant.

But again, whether or not you ultimately decide the
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search warrants, whether it was valid or not, the gquestion
is whether it was even reasonable for counsel to -- whether
it was reasonable for counsel to say we're not going to risk
the entire defense on making this motion for suppression,
which we could lose. Maybe we're not guaranteed to lose it.
I think they would have had a hard time for the reasons Mr.
Shaffer cutlined, but even if we're not guaranteed to lose
it, even if there's a possibility we could win, possibly,
maybe even if there's a strong possibility we could win,
that it would be a risk. And these are the sort of
calculated risks that attorneys have to take into account,
and especially where the applicant is telling his attorney
that he wants to plead guilty.

Now you also brought up the guilty plea colloguy, in
which Mr. Childs states, under oath, that he is guilty of
these things, that he's making his decision freely and
voluntarily, and that he's satisfied with counsel. To the
extent that his testimony today differs from that, I think
one thing Your Honor should consider is how that weighs upon
Mr. Chiid's credibility. 1If he's saying, counsel told me
this. Counsel told me that he lost my file and there was no
hope for me at trial, or all these other things. Your
Honor, I think you should discount his self-serving
testimony today, because if he wasn't lying during the

guilty plea colloquy, he's lying today, and vice versa. So
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under those circumstances, Your Honor, I think that does
weigh on his credibility and should be considered for that
reason.

I think I've about covered everything. I haven't had a
chance to go through Mr. Wilkes’ memorandum. I'd be happy to
prepare a reply memorandum for the Court. In fact, that
would be my preference, unless directed otherwise.

THE COURT: How long would you need to do that, Mr.
Jones?

MR. JONES: Your Honor, I believe I could have that
done in two weeks. Thank you, Your Honor.

THE CQURT: Mr. Wilkes.

MR. WILKES: Thank you, Your Honor.

THE COURT: Your client bears the burden of proof. I’'1l1
give ycu the last word.

MR. WILKES: Thank you, Your Honor. I don't believe my
client came in and said, I'm not guilty. He came in and
said, I didn't get good advice, and if I had, I would have
chose differently. That's what he's saying.

THE COURT: He didn't say today that he was not guilty
of the charge.

MR. WILKES: He didn't -- didn't say that. Didn't need
to say that. The claim is he did not get adeguate
representation to make a decision to plead guilty or not.

That is...
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THE COURT: But he did tell Judge Griffith that he was
guilty.

MR. WILKES: He did say that in response to the plea.
Yes, sir, he did. And I believe that -- there was one other
thing. I don't think -- I think he said what the impact was
on him of finding out that the defense had lost the file, or
some of the file. And I think that was testified to by
counsel. So, I den't think that -- if I remember correctly.
I don't think that's a contested fact. I think he testified
to the impact it had on him. That's all I have, Your Honor.

THE CQURT: Thank you. All right. I will say that
both sides have done an excellent job in presenting the
issues today. I congratulate both sides on well reasoned,
well argued matter this morning.

Mr. Childs, I will tell you that it will take me a
little while to go through the material that has been
presented in this case. I will get a decision as quickly as
I possibly can. I can't tell you the date that that might
occur, but I promise you I will get it as quickly as I
possibly can. CQkay, sir?

THE APPLICANT: Yes, sir.

THE COURT: Thank you all. I appreciate it.

MR. WILKES: Thank you, Your Honor, thank you.

MR. JONES: Just for the record, were you amenable to me

having two weeks to prepare a reply?
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THE COURT:

MR. JONES:

THE COURT:

***END OF

Yes.
Thank you.
And I'm glad to give you two weeks.

REQUESTED TRANSCRIPT OF RECORD) ***
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COUNTYOF Greemwood
TO ANY BONDED LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICIPALITY

} SEARCH WARRANT e T

OF Greenwood

it appearing from the attached affidavit that there are reasonable grounds te believe that certain property subject to seizure
under provisions of Section 17-13-140, 1976 Code of Laws South Caraline, as amended, s located on the following premisas:

DESCRIPTION OF PREMISES (PERSON, PLACE OR THING)
. '1'0 BE SBARCHED

Now, therefore, you are hereby authorized to search the subject premises for the property described below, and to seize
such property if found:

DESCRiPTlON OF PROPERTY

This Search Warrant shall not be valid for more than ten days from the date of issuance,
A written inventory of all properly seized pursuant $o this Search Warrant shall be made to

b. lee ”’I/ll’t\

within ten days from the date of this warrant, such inventory to be signed by the officer executing this warrant, and a copy
of such inventory shall be fumished lo the person whoss premises are searched if demand for such copy is made,

A copy of this Search Warrant shall be delivered to the person in charge of the premlises searched at the 1ime of such
search if practicable, and, if not, to such person a5 soon thereafter as is practicabie; in the event the identity of the person
in charge is not known or if such person cannot be found after reasonable diligence in attempting to jocate the persan, a copy

shall be attached to a prominent place on such premises.

Greenwood , 8.C.
April 28 20 21 /5 L— Hat — (L.S.)
Signature of Judge

SCCA/S1) .12+
T8 4/28/2021 10:12:00 PM



STATE OF SOUTH CAROLINA
COUNTY OF Greenwood

AFFIDAVIT

Personally appearcd befors me, one

who, being duly sworn, says that there is probable ceuse to believe that ceriain property subject to seizars under provisions
of Section 17-13-140, 1976 Cods of Laws of South Carolina, 85 amended, is jocated on the following premises in this County:

DESCRIPTION OF PROPERTY SOUGHT

viglati ections 44-53- 4.53~ & ode of Laws.

DESCRIPTION OF PREMISES (PERSON, FPLACE OR THING)
TO BE SEARCHED

Trakas Ave eHwood o ) ding duplex <ol cretc ront_porch. The fent potch ha
WOOGEH NB l' reils and two woog l'.~. s . ' Y '! [amics ang e (roni goo

REASON FOR AFFIANT'S BELIEF THAT THE
PROPERTY SOUGHT IS ON THE SUBJECT PREMISES

mnmmm&mzmmmmuuﬂmma hquihwummﬂdmmmmmm
Uit G0 10 A 2 Iﬂd ;hg wias nxgnounced Jead !i Sg!! 8“]25 Hﬂ!ﬂnﬂln

3} vg &N _ISSDORACO 10 h Q 1"'1'11"- npticngsa. A Drojective SWWCEn 01 10¢ TCSIgence v

Qnd o Lt SAL RIASMC OF vith 3 sot of scales was found in the bathroom. A 2003 Ford Mustang wes perked in froptg
DCIrin R rakas Avel regisicred to Chammane Par ¢ in {his OfMicer’s belief thut furthe genge could

oiind 3t the residence gnd inside the vel nat colid icag (D 1HC SRVSE © death pf Minor

Sworn to and Subscribed before me
This C- 8 day of A/’d r'[ ,202../

il | LS S

Signature of Judge (LS. “AFFIANT

appREss: L0 AoF  ¥o
AL LIt bAr7TD S ¢ Ll
4/28/2021 10:12:00 PM PHONE: Qutr. Z¥L 9¥D )
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RETURN
Ireceived the attached Search Warrant Apail 2% ,20 2l , and have executed it 15 follows:
On A‘? <\ 2 2 ,20 9N at 7300 o*clock f M, T searched

{the parson) described in the wasrant and (the premises)

[ left a copy of the warrant with Cheormpme Fﬁ- ks

Name of person searched or “at the piace of search” with.
Together with a receipt for the items seized,

The following is an inventory of property trken pursvant to the warmant:

i n N Cign Al porae. J‘wr«—\,\
& bed sheed (gmé (Eitted) -be o

A 1 ] Lr -
. 17 ptr  -hed
5 red fombacke - bed

wii 0!/'60{ = ol bed

Z‘gfm %iﬂbﬁ& :s.f:a,f«d‘ﬁw

K, EIGAQ 5‘55‘5‘ ( E!:t ke o GZL‘:&" Sluet &,ﬂﬁfl K2

9 Ela 2 pay  [and sin . atnys odls = 2nd fadote  benk bedroom

13 S » 'rtlm_; YOS WY ZI2A] ot K12 SN ALK
(‘i(x,\(f‘__ﬁ'vzsa_mm 4 j(uhy,wl- Dvaen (nds LT AL C (. \eQ Y. l/uaLJ;
; Y { i s:imr:f_
[Z: ' woxyaaco dalunt ~ g sWAray nedside bl Yighd sade
3. cleov Lasgic and diyite| Scotes {heluosn)
This inventory was made in the presence of B‘PA Qa,ﬁg,r. Cour“iwu{ él-e.mw)sxs’ y
AND Blake Shockley

I swear that this Inventory is a true and detailed account of nli the property taken by me on the warrant,

SWORN to bafore me this

day of . 20 {Signature of Officer Executing Warrant)

{L.5)

Signature of Judge

4/28f2021 10:12:00 PM



" AGENCY 1D, SUPPLEMENTARY REPORT e e TERTS
50240100 | 21008865 | - -
QRUGINAL SUPPLEMENTAL AGDITIONAL ADUISIONAL T
REPORT REPOR . STOLEN PROPERTY PAGE OF 2 PAGES
MODIFIES CASE STarUs ADDITIONAL AODITIOMAL —————
GORIGIAL CIANGE QFFENDERS RECOVERED PROPERTY

Ori 4128F02% while off duty | received a phone call from Capitan Lovett who was the shift commander at the time of this
incident. Capt. Lovett advised that an 18 month old child Minor was brought to Self Regional Health Care
Emergency Room where the child was ireated by doctor but-gassed away shorly after arnving.

Upon my arrival | spoke with Capt. Lovett and Major Mitchell who briefed me further on the incident. | was told thal Minor
was brought to the ER by her father {Zy'tawn Childs) and his girtfriend (Charmaine Parks). indya's mother (Naszeiah Bacr)
was outside the hospital but had not been with Minor since eaflier in the day. Hoth:Zy'tawry and Charming wereinside the

ER 3t this fire.
) spoke with Doctor Graham who is the ER doclor that treated Minor  Dr, Graham advised that Minor arrived at the

hospital and she was given CPR but there was nothing else he could do and she passed away. Dr. Graham advised he
did not see any suspicious, He did not see any signs of frauma but could not rule out any fou play.

1 then met with Depuly Corners Byrd and Rash in the ER treatment room with Minor , | noticedMinor was dressed in a
night gown she appeared to be clean and no signs of trauma could be observed at this time. Deputy Corners advised at
this lime the cause of death a an autopsy would be performed.

After speaking with the corners, | contacted Major Mitchell who was standing outside of the ER and advised him to
conlact Dusty's Towing and have the vehicle that Minor was brought to the hospital in towed to the city impound fot so that
we could search sald vehicle, Major Mitchell did standby with said vehicle until the wrecker arrived.

I then located Naszeiah Barr who was in the parking lot of the ER and | had her slep into the hospital into a room away
from the public 50 that way | could speak with her. Naszeiah advised ihat eariier on this day she had to Anderson she
Minor with Zy'tawn's mother to babysit, Naszeiah she was almost back in town when she received a phone to get io the
hospital. Once at the hospital she learned thaMinor was deceased. | asked her if she felt like Zy'tawn wauld have done
anything to Minor to harm her and Naszeiah stated Zy'tawn foved Minor and would have done anything to cause her
harm. Naszeiah did say that her and Charmaine do not like each other and she fagls that Charmine did something to
Minor tg cause her death, Naszeiah said that she does not know of Charmine doing anything she just feels that way
cause. they don't iike one another. The only other information Naszetah had to offer was that Minor sleeps in the bed her

and normally sleep facing her real close to the point their badies touch.

Afler speaking with Naszelah, | svoke with Zytawn white Major Meallister with Charmiaine. The two subjects were
separated 1o get statements form each, Zytawn at

NARRATIVE

ated that he waa tired due o working night shift so he decided to lake a
nap. He stated him and Minor went 10 his bedroom where he lurned on the television foMinor to watch and sat her in the
bed next to him. He stated there were several piliows in the bed so he placed her in front them to help prop her up so she
could watch television. Zy'tawn stated at one point he heard fool steps and woke up and found Zy'tawn was walking
around in front of the television, so he placed her back in the bed with a granola bar to eat. Zy'tawn stated he got back in

bed and went back {0 sieep.

Zy'tawn stated when he woke up he was lying on his right side. He stated Minor was lying in the bed nex! fo him on her
left side facing him. He staled thy were close together, Zy'tawn stated he figured Minor would need her diaper changed so
he picked her up and at this time he noticed she was limp. Zy'tawn slated he laid back down in the bed and began trying
to feel for a pulse. He stated that he could not feel a pulsed she he put his eam down by her mouth and nose inan
attempt to hear her braath. Zy'tawn stated he couid not hear her breath and he began to panic and screaming for
Charmine who was down stairs, He stated they feft rushing Minor to tha hospital,

2yt did agrer fo meet detectives at the intident iocalion to walk through whai happened {this was vided recorded).
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NARRATIVE

Zy'tawn was asked about if there was any covers on the bed and he stated the bad was made up so there were covers on
the bed, however staled they were lying on the covers. He staled there ware pillows on the bed as wefi, Zy'lawn when he
woke up Minor did have any covers or pillows over her face, Zy'tawn gave ha stalment several times that he woke up and

called for Charmaine to come up stairs.

Charmine walked through the residence with us well (video recarded). She advised that Zy'tawn and Minor want up stairs
to sieep in the bed while she was down stairs on her computer, Charmine advisad after it started getting late she went
upstairs lo woie Zy'tawn up from sleeping. She stated they needed lo go grocery shopping and that is why she wake him
up. Charmine siated once they began rying to wakae Minor up they noticed her breathing was shaliow and they could not
wake her. She stated at lime they drove her to tha hospital,

[Cves B w0 yés KO UNFOLINDED ™ arsesren 18 anoovER EX-CLEAR 18 AND OVER
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NARRATIVE

ALthis time, { responded to.

secute the scene and preserve any. ‘evidence. Upon arrival, |

lenae aial ey
knockad on the front door but recsived no answer. | did observe the back door of the residence to be niockad, but | did
nol enter ai this time.

sl | eg bl
drgiiai scale and & small piastsc corner bag on the upslarrs bathroom counter within p!aln view,

Myself and Delective Baker then exited the residence, al which lime | secured the residence by erecting crime scene tape
around the gutside, The scene was tumed over lo Deteclives at this time.
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Driring the search, the following items were located and collecled in order;

purse containing masiuana {front faft comer room)
green {itfed bed shest (bed)
whits piliow case (bed)
red pitiow case(bad)
red comforter {bed)
light colored towel (front of bad)
green flat shest {front of bad)
plastic bag {front room closst shoe hanger) x2
. Plastic bag containing biue cireular plis (snd table front bedroom)
10. shoe box containing mason Jar, pleelic baggles, Glock 42 SNRACXK 112, Clock 28 SN#BBM4918, 5 unspent

rounds .380 in magazine, 11 unspent .380 in clear magazine, 15 unspent 8mm rounds in magozine {left side of bad).
11. purpls containar contalning marijuana in middie drawer of nightstand

12. marfuana blunt ashiray bedsids table nightstand

13. tlear plastic bag and digital scales (located in bathroom)

PPN ;RN

The plastic bag that contained the blue clrcufar pifls (listed above as #0) was op the. ts,wura be!ieved to be
pressed fantanyl pils. otaloalnt for the il wre 50, one of Which wes. HAG 107 18T fokind u
i  Lent rim NS Thi wald plka wera looated &t umw;l-bh ki to thie bd and wers within:(ssching 6 10K the

Ykibimi All the evidence was placed in evidence at City Hall per poficy.
On 4/30/21an autopsy was conduciad on the victim and tha report is attached o the case e, During the autopsy, no
signs of physical abuse was cbearved and the victim did riot appear {o be makhowished, This case will remain aclive

pending the SLED toxicology results.

On 6/1/21 | secalved tho victim's toxicalogy report from SLED, which showed the victim lested posilive for Fenlanyl. CPT
Haralson then spoke with Coroner Scnny Cox, wha advised the viclim's cause of death was deternined o be an
averdose of Fentanyl, Based on the statements given by Childs, Parks and the results of the toxicology repert, a warant

was ahtained on Childs for Homiclde By Child Abuse.

On B/221 { responded to ] Trakes Avs for s fofiow up. Lipon arrival, | spoke with Charmans Parks wha advised
Childs was at work in Bumsteln in Abbevilic Courtly. Prior 1o fuestioning Parks, | explained o her that she was not under
auest, she was free lo walk away &t any paint In ime and she did nol have to answer any questions. Parks slated she
understood, at which time | asked har ehout the narcatics found inside the residence. Parks admitted the marijuana

belonged to her, but she did not dalm the pressed fentany! pills.

I then responded to Burnstain in atlempt (o iocate Childs. Upon aival, | did confirm with sacurty that Childs was af work.
| then kacated Childs on a Forkilft, at which lime | advised him | needed to spaak with him. Child cooperated and we ware
escorted into a managers office. | than advisad Childs of the toxicology results onMinor | and explained to him thal her
tause of death was in fact an overdose. Childs then stated thers was no way she could have gotien his pilis because they
were in a bag. l then advised Childs the bag was open when we conducied Lha search warrant on the residence, which

m
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NARRATWE

Childs did not have a response. | then advised Childs | needed to speak with him about this incident at the City
Deteclive’s Office, at which time he cooperated and he was ascorled to Greenwood in a City Detective vehicle.

Upon arrival, | read Childs his Miranda Rights, which he waived his rights and signed the Deparimental Vaiver of Rights
Form. Childs then exptalned that he takes biues “prassed fentanyl pills* and he took two pllls before Minor  was dropped
off ot his apartment. Again, Childs admitled the bag of fentany! pills beionged o him, and he foll asleep with Miror  |n the
bed with him. | then explained to Childs based on the evidence gathered, he was going to be charged with Homicide By
Child Abuse. He was handcuffed per policy and searched incident to arrast. SMP Maynard then escorted Childs {o the
GCLC, where he was processed and served the warrant.
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STATE OF SOUTH CAROLINA ) . IN THE COURT OF COMMON PLEAS o3
.COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT uﬂ
‘i Zy’Tawn Keinas Childs, #390397, g Cases No. 2024-CP-24-00907 ..-:;
' Applicant, g
v. % ORDER OF DISMISSAL
State of South Carolina, | ;
Respondent. i

This.matter comes before the Court by way of an applicat'ion for post-conviction relief

(“PCR") filed.by Zy'Tawn Keinas Chiids (“Applicant™) on August 23, 2024. An evidentiary
hearing was held on April 3, 2025, at the Greenwood County Courthouse. Applicant was present
at the hearing and represented by J. Falkner Wilkes and Robert C. Childs, III. Zachary W. Jones,

of the South Carolina Attomey General’s Office, represented Respondent. At the hearing,

——— — e ranmen

Applicant submitted a memorandum in support -of his PCR claims entitled “Applicant’s
Memorandum on the Suppression of Drug Evidence.” Respondent subsequently submitted a

memoradum in response.

After reviewing all records and evidence before the Court, as well as the legal arguments
made by the attorneys on both sides, this Court finds Applicant has not met his reqﬁisite burden of
proof to warrant granting post-conviction relief. The Court finds as follows:

PROCEDURAL HISTORY

During the September 2021 term, the Greenwood County Grand Jury indicted Applicant

for homicide by child abuse (2021-GS-24-1707). Applicant subsequently waived presentment of

indictments for resisﬁng arrest (2023-GS-24-0441) and possession of methamphetamine (2023-

(S-24-0442). Applicant was represented, first by Tristan M. Shaffer, Esquire, and then by Colie

Pagelof11 _
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J. Stancil, Esquire (collectively, “Counsel”). Deputy Solicitor C. Yates Brown, of the Eighth
Circuit Solicitor’s Office, prosecuted the case.
On February 27, 2023, Applicant appeared before the Honorable Eugene C. Griffith and
: pled guilty as indicted. Judge Griffith sentenced Applicant to twenty-three (23) years’
imprisonment on the charge of homicide by child abuse and time served on the other two charges.
Pursuant to a global plea agreement, the State dismissed multiple additional charges.

Applicant sent a pro se letter to the South Carolina Court of Appeals on March 8, 2023,
which that court construed as a notice of appeal. On August 24, 2023, the court of appeals directed
| Counsel to cure the deficiencies present in Applicant’s pro se notice of appeal. Counsel
subsequently filed an amended notice of appeal and guilty plea explanation on September 1, 2023,
The court of appeals dismissed the appeal on September 20, 2023. Counsel filed a motion to

reconsider the order of dismissal and reinstate the appeal on October 5, 2023, which was denied.

- -—— -

The remittitur was sent on December 5, 2023.

FACTS PRESENTED AT THE GUILTY PLEA HEARING

The solicitor summarized the underlying facts at the guilty plea hearing as follows:

Judge, this happened back on April 28, 2021, with the child
homicide. Mr. Childs was in the care of his daughter, Minor s
who was approximately a year old. His child was with his grandma
-- with the grandmother earlier in the day. And the child was
dropped off with Mr. Childs.

Law enforcement got the call when they received
information from the hospital that an infant or one-year-old had been
brought there unresponsive, and then ultimately died there, or was
pronounced dead there at the hospital. The attending physician
didn't notice any kind of trauma to the outside of the body. They
ended up having to do tox -- an autopsy. And when the tox came
back, it did show that Minor overdosed from fentanyl.

And after speaking with Mr. Childs there at the hospital, law
enforcement went to the house, or the -- the home where Minor

and Zy'Tawn Childs were. They looked around. And they
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did see there was a bag of fentanyl by the bedside -- that was on
bedside table next to the bed. And it was opened.

They then talked to Mr. Childs. And I think he admitted at
that point that he got home from work. He had taken some pills. He
didn't realize the bag was still open, but it was open. The child --
they laid down the bed to watch TV. And the child got into the pills
and ultimately consumed the pills and died as a result.

He then was out on bond from that. And -- well, this actually
happened while he was out on probation for a distribution of
fentany!. That was a 2020 conviction, along with the other
convictions that are on the information sheet that I provided you.
He was out on probation for that. 1 believe it was a BOPHAN, pistol
charge, distribution of fentanyl, and then this happened, where he's
got another bag of fentany!, where his child dies.

M. Childs then got another bond after the child homicide.
And while out on bond for that, he is stopped as a traffic violation.
Officers pull him over. They smell marijuana in the vehicle; get him
out. They understand or know that he's on probation and out on
bond at that time. They do find that he's in possession of
methamphetamine. While they have him detained on the roadside,
he runs from them. He goes and hides in the woods. They have to

L= gt

resisting and the possession of meth come from.

{Plea Tr. pp. 8-10).

CURRENT APPLICATION

On August 23, 2024, Applicant timely filed an application for PCR. Applicant raises the

following claims as grounds for relief:

1. “Ineffective assistance of counsel”

a. Trial counsel failed to properly investigate the case,
interview witnesses, understand the medical evidence,
prepare a defense, research prepare and move to suppress
illegally obtained evidence, to properly hand off and ensure
adequate representation when counsel changed within the
office, failure to take appropriate measures to allow new
counsel to be properly prepared before the case was placed
on the docket, to prevent undue pressure on the Applicant to
plead guilty and suffer probation revocations because newly
appointed counsel appeared ill-prepared to proceed to trial,
failure to properly advise the Applicant on the procedure and
merits of his case and any plea offers so as to allow

Page 3 of 11
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Applicant to make an informed decision as to whether or not
to enter a guilty plea or proceed to trial.

As requested relief, Applicant seeks “[t]o have the conviction(s) and sentence(s) reversed, set
aside, and new trials granted and probation revocations reversed or remanded and probation

reinstated.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, and weighed the testimony accordingly. Before the Court are
Applicant’s records from the South Carolina Department of Corrections, the transcript of
Applicant’s plea proceeding, the records of the Greenwood County Clerk of Court regarding the
subject convictions and sentences, Applicant’s appellate records, the application for post-
conviction relief, and the memoranda submitted by Applicant and Respondent. This Court has
reviewed the records submittedto it by the parties, the legal argjdments made by the attomeys, and
the pleadings. Pursuant to S.C. Code Ann. § 17-27-80, this Court makes the following findings
based upon all of the probative evidence presented:

INEFFECTIVE ASSISTANCE OF COUNSEL

Applicant alleges Counsel was ineffective for failing to file a motion to suppress the drug

evidence found at his residence as “fruit of the poisonous tree,” since the search warrant whose

execution led to the discovery of the drugs was-itself partly based on evidence obtained during a

‘prior, warrantless “sweep” of the residence. Applicant claims that, if counsel had moved to

suppress the drugs, the motion would likely have succeeded, and Applicant would not have
pleaded guilty but would have insisted on going to trial.
The Sixth and Fourteenth Amendments to the United States Constitution guarantee

Applicant, like al] other defendants, the right to effective assistance of counsel. Strickiand v.
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| Washington, 466 U.S. 668 (1984). The reviewing court applies the two-pait test outlined in

Strickland to determine whether counsel’s conduct “was so [ineffective] as to require reversal™ of

‘ the applicant’s conviction or sentence. Id. at 687. First, the applicant must show that counsel’s

. performance was deficient; and second, that the deficient perforzﬁance prejudiced the applicant.
Id at 668.

In order to prove deficient performance, the applicant must show counsel’s representatiqnﬂ

fell below an objective standard of “reasonableness under prevailing professional norms.” Cherry

v. State, 300 S.C. 115, 11718, 386 S.E.2d 624, 625 (1989). Strickland, however, “does not

(13

guarantee perfect representation[—Jonly a ‘reasonably competent attorney.”” Harrington v.
Richter, 562 U.S. 86, 110 (2011) (quoting Strickland, 466 U.S. at 687). Just as there is “no

expectation that competent counsel will be a flawless strategist or tactician, an attorney may not

be faulted for a reasonable nuscalculatlon or lack of fore51ght or for failing to prepare for what
appear to be remote poss1b111txes ? Id., see also Yarboroughv. Geniry, 540 U.S. 1, 8 (2003) (“The
:Sixth Amendment guarantees reasonable competence, not perfect advocacy judged with the
benefit of hindsight.””). Rather, Counsel’s performance, even if “far from exemplary,” will only

be found deficient if “no competent lawyer” would have acted the same way. Dunn v. Reeves, 594

U.S. 731, 739 (2021).

To satisfy the second, or “prejudice,” prong of Strickland, an applicant must demonstrate

: . . . -
icounsel’s deficient performance prejudiced him such that “there is a reasonable probability that,

but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. A reasonable probability is a probability

“sufficient to undermine confidence in the outcome.™ Strickland, 466 U.S. at 694. In the context

lof a guilty plea, the applicant must show that there is a reasonable probability that, but for counsel's
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alleged errors, he would not have pleaded guilty and would have insisted on going to trial. Hill v.
Lockhart, 474 U.S. 52, 59 (1985).

Surmounting Strickland’s high bar is never an easy task, and the strong societal interest in
| finality has “special force with respect to convictions based on guilty pleas.” Lee v. United States,
582 1U.8.357,368—69 (2017) (internal citations and quotation marks omitted); ¢f. Hz‘n:’l, 474 U.S. at
58 (*[R]equiring a ‘prejudice’ showing from defendants who seek to challenge the validity of their
guilty pleas on the ground of ineffective assistance of counsel “will serve the fundamental interest
in the finality of guilty pleas.’”).

This Court finds Applicant has not met his burden of proving that Counsel was deficient
for failing to file a motion to suppress. Counsel credibly testified at the PCR hearing that they
considered the possibility of filing a suppression motion on the grounds that the initial warrantless
“sweep” of Applicant’s residence tainted the subsequent search warrant; however, they. were not
confident of success because a trial judge might have decided that the other evidence in the search
warrant. affidavit was not tainted and was independently sufficient to establish probable cause.

Reasonable lawyers may well have reached a different conclusion; however, that is not the relevant

inquiry. To prove deficiency, Applicant must show that “no competent lawyer” would have acted
as Counsel did. Dunn, 594 U.S, at 739.

It is also important to note that Counsel’s conduct occurred in the context of plea
bargaining., “[S]trict adherence to the Strickland standard [is] all the more essential when
Ireviewing the choices an attorney made at the plea bargain stage.” Premo v. Moore, 562 U.8. 115,
125 (2011). “Plea bargains are the result of complex negotiations suffused with uncertainty, and
!defense attorneys must make careful strategic choices in balancing opportunities and risks.” /d. at

124,
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[T]he decision to plead guilty before the evidence is in frequently
involves the making of difficult judgments. All the pertinent facts
normally cannot be known unless witnesses are examined and cross-

' examined in court. Even then the truth will often be in dispute. In

the face of unavoidable uncertainty, the defendant and his counsel
must make their best judgment as to the weight of the State's case.
Counsel must predict how the facts, as he understands them, would
be viewed by a court. If proved, would those facts convince a judge
or jury of the defendant's guilt? On those facts would evidence
seized without a warrant be admissible? Would the trier of fact on
those facts find a confession voluntary and admissible? Questions
like these cannot be answered with certitude; yet a decision to plead
guilty must necessarily rest upon counsel's answers, uncertain as
they may be. Waiving trial entails the inherent risk that the good-
faith evaluations of a reasonably competent attorney will turn out to
be mistaken either as (o the facts or as to what a court’s judgment
might be on given facts.

‘ Courts continue to have serious differences among themselves on
. the admissibility of evidence, both with respect to the proper
standard by which the facts are to be judged and with respect to the
’ application of that standard to particular facts. That this Court might
hold a defendant's confession inadmissible in evidence, possibly by
a divided vote, hardly justifies a conclusion that the defendant's
attorney was incompetent or ineffective when he thought the
i admissibility of the confession sufficiently probable to advise a plea
‘ of guilty.

.McMann v. Richardson, 397 U.5. 759, 769-70 (1970) (emphasis added).

The mere possibility that Counsel’s appraisal of the likelihood of successfully suppressing
the drug evidence might have been unduly pessimistic “hardly justifies a conclusion that [Counsel]
was incompetent or ineffective.” Id; see also Parker v. North Carol_z'na, 397 U.S, 790, 797-98
(1970) (“[E]ven if Parker's counsel was wrong in his assessment of Parker's confession, . . . we

1y . . I .
think the advice he received was well within the range of competence required of attorneys

epresenting defendants in criminal cases. Parker's plea of guiity was an intelligent plea not open
to attack on the grounds that counsel misjudged the admissibility of Parker's confession.”).

Moreover, even if the fentanyl had been suppressed, Counsel testified the State’s case
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would not have been unwinnable: there was no denying that Victim had been left in Applicant’s
care for hours before she was found unresponsive and rushed to the hospital, where she ultimately
died of a fentanyl overdose. The circumstances of Victim’s death arguably supported the State’s
theory that Applicant had caused Victim’s death through child abuse or neglect, even without the
il corroborating evidence that fentany! was later found in the house. In addition, Applicant had given
% incriminating statements admitting that he kept fentanyl pills in a bag next to the bed where Victim
1Ewas sleeping on the day of her death. While Counsel had discussed a possible defense on thg
i theory that Victim had ingested a fatal dose of fentanyl sometime before she had been left with
Applicant, both attorneys testified they did not think that theory was plausible given the typically
}rapid action of fentanyl and the fact that multiple hours passed before Victim was taken to the
lhospital.
Applicant faced a sentence of twenty years to life on the homicide by child abuse charge

alone. IHe also had unrelated charges for resisting arrest and possession of methamphetamine
arising from a separate incident occurring while he was out on bond. In addition, at the time of
ithe homicide, he was on probation for distribution of fentanyl, possession with intent to distribute
‘marijuana, carrying a weapon on school property, and breach of peace of a high and aggravated
nature; he was facing substantial sentences on those charges due to the revocation of his probation.
The State offered a global plea that would resolve all those matters and result in the dismissal of
additional charges arising out of yet another incident; however, Counsel credibly testified that the
;Solicitor intended to withdraw that plea c;ffer if Applicant were to file a motion to suppress.
i Therefore, even if the evidence obtained from the search warrant were patently
{

inadmissible, it would not have been unreasonable for Counsel to advise Applicant that the risk of

conviction at trial outweighed the benefits of rejecting the plea offer to make a suppression motion,
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The suppression motion was not guaranteed to succeed; like many other trial strategies, it would
have been a gamble. And even if the suppression motion had succeeded, Counsel could not be
confident of an acquittal; the State still had substantial evidence to establish Applicant’s guilt.
Under such circumstances, in “the face of unavoidable uncertainty,” it cannot be said that
iCounsel’s decision was incompetent or ineffective. McMann, 397 U.S. at 769.

Weighing the risks and benefits of pleading guilty, compared with going to trial and
'gambling on the success of a suppression motion, ““is precisely the sort of calculated risk that lies
at the heart of an advocate’s discretion.” FYarborough, 540 U.S. at 9. Though it may be tempting
to second-guess Counsel’s performance with the benefit of hindsight, Strickland requires a more
ideferential review. The mere fact that different lawyers might have reached a different decision
in those same circumstances does not, by itself, render Counsel’s decision deficient.

Furthermore, the Court finds Applicant has not met his burden of proving prejudice. At
the evidentiary hearing, Applicant testified that he would not have pled guilty had he known the
ifenta.n),fl evidence was likely to be suppressed but would have insisted on a trial. Counsel, on the
‘other hand, testified Applicant had no interest in going to trial but directed Counsel to work outa
Epleél deal. Counsel testified that Applicant was motivated by his remorse and by his desire not to
make his family relive the tragedy by going through trial.

A reviewing court “should not upset a plea solely because of post hoc assertions from a
defendant about how he would have pleaded but for his attorney’s deficiencies.” Lee, 582 U.S. at
368. Rather, judges should “look to contemporaneous evidence to substantiate a defendant’s
:expressed preferences.” Id.

The Court finds Counsel’s account is more consistent with “contemporaneous evidence”;

namely, the transcript of the guilty plea proceeding. During mitigation, Counsel stated:

Page 9 of 11 /
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Mr. Childs made it clear to me at no point did he want to [go to] trial
on this. It was always going to be a plea. He—he doesn’t want to
put himself through reliving this. He doesn’t want to put his famiiy
and friends who are here in support of him through that again. I
commend him for that. He’s here taking responsibility and wants to
get this put behind him. . . . Mr. Childs, every time I’ve met with
him, has made it very clear that this is the worst moment of his life.
He said it was the worst thing that’s ever happened to him. It
absolutely broke his heart, But he still is here to take responsibility
for his—his actions and get this behind him.

- (Plea Tr. pp.18-19). Similarly, Applicant’s own statements during the guilty plea proceeding
indicate that his decision to plead guilty was motivated by his remorse and concern for his family:
“First off, I would like to apologize to everybody, to all my family. This was a tragedy for me.

‘Some nights I can't sleep. She be on my mind. But yes, it happened. Hopefully, one day I'll be

1 able to take care of my kids again. Thank you.” (Plea Tr. p.27). For these reasons, the Court finds

:;Counsel’s testimony at the PCR hearing credible, and Applicant’s contrary testimony not credible,

as to this issue. Accordingly, the Court finds Applicant was not prejudiced.

[conclusion and signature on following page]
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CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application for post-conviction relief. Therefore, this application for post-conviction relief must
be denied and dismissed with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,
409 S.E.2d 395 (1991), Applicant has a right to an appellate counsel’s assistance in seeking review
of the denial of PCR. Rute 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate
review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant’s
attention is directed to Rule 243, SCACR, for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief be denied and dismissed
with prejudice; and

2. The Applicant be remanded to the custody of the South Carolina
Departiment of Corrections.

AND IT IS SO ORDERED this <3 _day of :SQ/C , 2025.

6@2/92

S. BrRYAN DoBY
Presiding Judge
Eighth Judicial Circuit

%@ . South Carolina

O
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STATE OF SOUTH CAROLINA i

IN THE COURT OF COMMON PLEAS 7 &

COUNTY OF GREENWOOD by E

APPLICANT’S MOTION Ze

Zy*Tawn Kenias Childs, 00390397 TO ALTER OR AMEND #
Applicant, JUDGMENT (RULE 59)

VS.

State of South Carolina,
Respondent.

R . L o i S N g

Now comes the Applicant who, through counsel, respectfully moves this Court to alter or
amend the Order of Dismissal entered July 11, 2025, which counsel received notice of on July
21,2025, based on the following:

The Court’s order misconstrues the Applicant’s issue as counsel’s failure to file a
suppression motion. As set forth clearly in the Applicant’s written trial memorandum the issue
presented was whether counsel informed the Applicant that the search of his home was unlawful
and the drug evidence suppressible: “Applicant alleges that he was not adequately informed of
this [u.nlawfu-l search and seizure] by plea counsel prior to entering a guilty plea on the charges
and had he been informed, that he would not have pled guilty to the charges.” The court’s order
therefore fails to address the Applicant’s issue in its order.

The longstanding test for determining the validity of a guilty plea is "whether the plea
represents a voluntary and intelligent choice among the alternative courses of action open to the

defendant." North Carolina v. Alford, 400 U.S. 25, 31, 91 S.Ct. 160, 164, 27 L.Ed.2d 162 (1970);

see Bovkin v. Alabama, 395 U.S. 238, 242, 89 S.Ct. 1709, 1711, 23 L.Ed.2d 274 (1569);

-~

Machibroda v. United States, 368 U.S, 487, 493, 82 8.Ct. 510, 513, 7 L.Ed.2d 473 (1562).
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Hill v, Lockhart, 474 U.S. 52, 106 S.Ct, 366, 88 L.Ed.2d 203 (1985), 56. In the present case
Applicant’s trial counsel failed to adequately advise him that the search warrant in his case was
patently invalid and therefore that the drug evidence in his case was inadmissible. As the drug
evidence was essential to the ’s case, the Applicant’s knowledge of its inadmissability was
critical to his ability to make an intelligent and informed decision between entering a guilty plea
or going to trial.

The Court’s Order states that “it would not have been unreasonable for Counsel to advise
Applicant that the risk of conviction at trial outweighed the benefits of rejecting the plea offer to
make a suppression motion.” Although the record fails to show where counsel actually gave such
advice absent a discussion on the illegality of the search and seizure it would have unduly
influenced the Applicant and further prevented him making an informed decision. This is
especially true given that the suppression of the drug related evidence would have significantly
reduced, if not remove entirely, the risk of conviction.

The record shows that police entered the Applicant’s residence without consent, a valid
search warrant, or exigent circumstances. As a result of the initial warrantless search of the
Appellant’s home police claimed to have found scales which they then used as the basis for
obtaining a search warrant. The fruits of the initial illegal search can not support a subsequent
search warrant. “In order to make effective the fandamental constitutional guarantees of sanctity

of the home and inviolability of the person, Boyd v. United States, 116 U.S. 616, 6 S.Ct. 524, 29

L.Ed. 746, this Court held nearly half a century ago that evidence seized during an unlawful

search could not constitute proof against the victim of the search. Weeks v. United States, 232

U.S. 383, 34 S.Ct. 341, 58 L.Ed. 652. The exclusionary prohibition extends as well to the indirect
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as the direct products of such invasions. Silverthome Lumber Co. v. United States, 251U.8. 385,

40 S.Ct. 182, 64 L.Ed. 319.” Wong Sun v. United States, 371 U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d

441 (1963), 487. As the search warrant failed to establish any legal basis for a search of the
Applicant’s residence the resulting search and seizure of any drugs or drug related evidence
violated the Fourth Amendment and the evidence inadmissible. The Applicant was never
informed of this and entered a guilty plea without knowing or understanding the applicable law
and the evidence against him. He therefore could not make an informed and intelligent choice
between going to trial and entering a guilty plea.

“Defendants have a Sixth Amendment right to counsel, a right that extends to the
plea-bargaining process. Frye, ante, at 1386 — 1387, 132 8.Ct, 1399; see also Padilla v.
Kentucky, 559 U.S. ——, ——, 130 S.Ct. 1473, 1486, 176 L.Ed.2d 284 (2010); Hill, supra, at
57, 106 S.Ct. 366. During plea negotiations defendants are "entitled to the effective assistance of

competent counsel,” McMann v. Richardson, 397 U.S. 759, 771, 90 5.Ct. 1441, 25 L.Ed.2d 763

(1970). In Hill, the Court held "the two-part Strickland v. Washington test applies to challenges

to guilty pleas based on ineffective assistance of counsel." 474 U.S., at 58, 106 S.Ct. 366. The
performance prong of Strickland requires a defendant to show " “that counsel's representation fell
below an objective standard of reasonableness.” " 474 U.S., at 57, 106 5.Ct. 366 (quoting

Strickland, 466 U.S., at 688, 104 S.Ct. 2052). The court’s order finds that counsel “considered”

the possibility of filing a suppression motion but “they were not confident of success because a
trial judge might have decided that the other evidence in the search warrant affidavit was not
tainted and was independently sufficient to establish probable cause.” While the record fails to

show that counsel actually discussed their opinions with the Applicant, even if they had it would
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have been so contrary to the law that counsel advice would have fallen below the level of
competency required of criminal attorney. The validity of the search warrant is not a matter on
which competent lawyers might disagree. “It is only when the lawyer's errors were "so serious
that counsel was not functioning as the ‘counsel’ guaranteed ... by the Sixth Amendment" that
Strickland *s first prong is satisfied. Id., at 687, 104 S.Ct. 2052.” Buck v. Davis, 137 8. Ct, 759,
197 L.Ed.2d 1 (2017)

A review of the search warrant shows that it is patently invalid. No reasonable lawyer
could reach a different conclusion. The Applicant was charged with murder/homicide by child
abuse based on drugs police found at his residence during an unlawful search. Subsequent to the
child's death and while the Applicant and his girlfriend were both still at the hospital with other
officers', Master Patrolman Madden arrived at the Applicant's residence to secure the residence
and preserve any potential evidence.” Finding no one at home Madden secured but did not enter
the residence. The facts therefore show that the police did not believe exigent circumstances
existed to enter the residence immediately and conduct a warrantless search:

Upon the arrival of the police at Herring's residence approximately two

hours after the crime, exigent circumstances for Fourth Amendment purposes did

not exist. More to the point, nothing occurred at the residence to create an

exigency to justify a warrantless search. There was neither hot pursuit, nor an

imminent threat of danger to police or others, nor other conditions that reasonably

fit exigent circumstances jurisprudence. Seeg State v.Abdullah, 357 S.C. 344, 351,

592 S.E.2d 344, 348 (Ct.App.2004) (discussing law of exigent circumstances).

State v. Herring, 387 S.C. 201 , 692 5.E.2d 490 (2009) Justice Kittredge concurring,

Madden's Supplemental Report indicates that he secured the scene to "preserve any

‘Supplemental Report of Haralson, T.

*Supplemental Report of Madden, M.
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potential evidence" inside the Applicant's residence. Private residences are places in which an
individual normally expects privacy free of governmental intrusion not authorized by a warrant,
and that expectation is one society recognizes as justifiable. Accordingly, searches and seizures
inside a home without a warrant are presumptively unreasonable absent exigent circumstances.

United States v.Xaro, 468 U.S. 705, 104 S.Ct. 3296, 82 L.Ed.2d 530 (1984). The Fourth

Amendment extends that same protection to outbuildings in the curtilage of the home. United

tatesv, Dunn, 480 U.S. 294, 107 S.Ct. 1134, 94 L.Ed.2d 326 (1987); Rogers v. Pendleton,

S ,

249F.3d 279, 287 (4th Cir.2001).

Detective Baker® arrived at the Applicant's residence and without a search warrant or
exigent circumstances Baker and Madden entered the Applicant's residence to search for
evidence of a crime. The people’'s right under the Fourth Amendment to "be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures," U.S. CONST.

amend.lV, "extends ... to ... the curtilage of the home," State v. Herring, 387 S.C. 201, 209,652

S.E.2d 490, 494 (2009) (citing United States v. Dunn, 480 U.S. 294, 107 §.Ct.1134, 94 L.Ed.2d

326 (1987) and Rogers v. Pendleton, 249 F.3d 279, 287 (4th Cir.2001) ). "Warrantless searches

and seizures are unreasonable absent a recognized exception to the warrant requirement.” State v.

Wright, 391 S.C. 436, 442, 706 S.E.2d324, 327 (2011) (citing Mincey v. Arizona, 437 U.S. 385,

390, 98 S.Ct. 2408, 2412, 57L.Ed.2d 290, 298-99 (1978) ).
A law enforcement officer must have a warrant to enter a home for the purpose of
conducting a search, see State v. Counts, 413 S.C. 153, 163, 776 8.E.2d 59, 65 (2015)(stating

"the Fourth Amendment requires the police to have a warrant in order to conduct a search"),

There appears to be no report filed by Detective Baker.

5
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unless an exception applies, see State v. Brown, 401 8.C. 82, 89,736 S.E.2d 263, 266 (2012)

(listing exceptions to the warrant requirement). See generally v. Robinson, 410 S.C. 519, 526,

765 S.E.2d 564, 568 (2014) (stating"warrantless searches and seizures inside a man's home are
presumptively unreasonable absent a recognized exception to the warrant requirement"), The
officers' warrantless entry into the Applicant's violated the Fourth Amendment as well as the
State constitution.

Subsequent to their entry in violation of the Fourth Amendment officers claimed that they
conducted a "protective sweep" of the unoccupied residence* "A “protective sweep' is a quick
and limited search of premises, incident to an arrest and conducted to protect the safety of police

officers or others." Marvyland v. Buje, 494 1.8, 325, 327, 110 S.Ct. 1093, 108 L.Ed.2d 276

(1990). The Fourth Amendment permits a properly limited protective sweep in conjunction with
an in-home arrest when the searching officer possesses a reasonable belief based on specific and
articulable facts that the area to be swept harbors an individual posing a danger to those on the

arrest scene. Michigan v. Long, 463 1U.S. 1032, 1049-1050, 103 S.Ct. 3469, 3480-3481, 77

L.Ed.2d 1201; Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct. 1868, 1879, 20 L.Ed.2d 889. Pp. 330-337.
A warrantless search is justified under the exigent circumstances doctrine where there is a risk of

danger to police. Id. (citing Minnesota v. Olson, 495 U.S. 91, 100, 110 S.Ct. 1684, 109 L.Ed.2d

85 (1990) ). The search warrant and all of the police reports show that there were no exigent
circumstances nor risk of danger to the police to justify the entry and subsequent search that
revealed the scales which were then used as probable cause for search warrant.

"The *fruit of the poisonous tree' doctrine provides that evidence must be excluded if it

‘Supplemental Report Shockley



would not have come to light but for the illegal actions of the police, and the evidence has been

obtained by the exploitation of that illegality," Hutto v. State, 376 S.C. 77, 81, 654 S.E.2d 846,

848 (2007) (guoting State v. Copeland, 321 S.C. 318, 323, 468 S.E.2d 620, 624 (1996); Wong

Sun v. United States, 371 U.S. 471, 83 8.Ct. 407, 9 L.Ed.2d 441 (1963). If the Applicant had

gone to trial, the drugs discovered pursuant to the search warrant issued based on the discovery
of scales during an unlawful search would therefore have been excluded as fruit of the poisonous

tree.
The evidence fails to show that prior to the plea the Applicant was advised that the drug

related evidence was the product of an illegal search and thus suppressible at trial. Even if
counsel had advised the Applicant on the illegality of the search, counsel’s opinion that “a trial
judge might have decided that the other evidence in the search warrant affidavit was not tainted
and was independently sufficient to establish probabie cause” would have been so wrong as to
have been potentially worse than no advice at all.

Nothing during the plea colloquy mitigated counsel’s failure to inform the Appellant of
the facts and law pertaining to the search. During the plea the solicitor’s recitation of facts clearly
failed to reveal that the police had entered the Appellant’s home without consent, a search
warrant, or an exigent circumstances. As a result, the plea court never specifically addressed the
issue. Not having been informed that the drug evidence was suppressible and therefore could not
support a conviction the Appellant could not have made an informed choice between going to
trial or pleading guilty.

This Court’s reliance on McMann in its decision is misplaced. The issue in McMann was

whether counsel was ineffective for advising McMann to pled guilty based on counsel’s analysis

181
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of the admissibility of McMann’s confession. First, it appears that counsel actually advised
McMann on the issue of the confession’s admissibility. In the present case counsel failed to
advise the Applicant on the admissibility of the drug evidence. Secondly, in McMann the Court
refused to second guess counsel’s analysis of an issue where it rested on the uncertainty of
witness testimony. In the present case the warrant is, on its face, patently invalid. Because there
is no indication that the warrant is based on additional verbal information not contained in the
affidavit, probable cause must appear within the four comners of the affidavit. Unlike in McMann,
there is no uncertainty involved in the analysis. There is no vehicle by which state could
supplement the warrant at trial, add to the facts in the affidavit, or otherwise make the warrant
valid. Counsel’s belief that a trial judge could hold the warrant valid and the evidence admissible
is a conclusion that no reasonable attorney could come to, especially when any such ruling could
never stand on appellate review.

This Court’s reliance on Parker is also misplaced. Parker addressed the issue of whether
any illicit pressures had beeﬁ brought to bear on Parker to induce his guilty plea. The court in
Parker determined that there was an abundance of evidence showing that Parker’s plea was
voluntary. Parker did not address the issue of whether Parker had been afforded sufficient
information to allow him to make an informed choice between going to trial or pleading guilty.
Parker is therefore inapplicable to present case.

The court’s reliance on Yarborough is also misplaced. First, Yarborough addresses
counsel’s advice based on an evaluation of the potential for success in a suppression motion. In
Yarborough the Court found that reasonable lawyers could differ in their opinions on the

potential for success given the particular facts of that case. In the present case the warrant is
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invalid on its face. The law and facts are so clear that reasonable lawyers could not differ on the
issue of admissibility of the illegally obtained drug evidence. Yarborough is further
distinguishable as the record in the present case fails to show where counsel gave any advice to
the Applicant on the issue of the search warrant. But even if counsel did, it remained patently
wrong. Yarborough is therefore inapplicable to the Applicant’s case.

The Due Process Clause requires that guilty pleas are entered into voluntarily, knowingly,

and intelligently by defendants. Boykin v. Alabama, 395 U.S. 238, 89 8.Ct. 1709, 23 L.Ed.2d

274 (1969). A defendant who enters a plea on the advice of counsel may only attack the
voluntary and intelligent character of a plea by showing that counsel's representation fell below
an objective standard of reasonableness and that there is a reasonable probability that, but for
counsel's errors, the defendant would not have pled guilty but would have insisted on going to

trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985); Jackson v. State, 342

S.C. 95, 535 S.E.2d 926 (2000); Thompson v. State, 340 8.C. 112, 531 8.E.2d 294 (2000);

Rayford v. State, 314 S.C. 46, 443 S.E.2d 805 (1994). Here, the record shows that counsel failed
to sufficiently advise the Appellant on the ;e,tate’s case against him which prevented the Applicant
from making an informed choice between entering a guilty plea or going to trial.

The longstanding test for determining the validity of a guilty plea is "whether the plea
represents a voluntary and intelligent choice among the alternative courses of action open to the

defendant." North Carolina v. Alford, 400 U.S. 25,31, 91 S.Ct. 160, 164, 27 L.Ed.2d 162 (1970);

see Boykin v. Alabama, 395 U.S. 238, 242, 89 S.Ct. 1709, 1711, 23 L.Ed.2d 274 (1969);

Machibroda v. United States, 368 U.S. 487, 493, 82 8.Ct. 510, 513, 7 L.Ed.2d 473 (1962).

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985), 56. Counsel’s failure to
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adequately advise Applicant that the search warrant was invalid and the drug related evidence

suppressible prevented the Applicant from understanding the state’s case and evidence against

him. Applicant was therefore prevented from making a voluntary and intelligent choice among

the alternative courses of action open to the defendant.

Based on the foregoing the Applicant moves this Court to alter and amend its decision

reverse the Applicant’s conviction and grant the Applicant a new trial.

July 25, 2025.

Respectfully submitted,

s/J. Falkner Wilkes

J. Falkner Wilkes, 12893
248 Deerwood Park Drive
Oakland, MS 38948

(864) 421-4618

Robert "Robbie” C. Childs, IT
Robert@LawyerChilds.com

Mailing: P.O. Box 1519, Travelers Rest SC 29690
Location: 20 Center St. Travelers Rest SC 29690
www.LawyerChilds.com

Phone: 864-242-9997

Fax: 864-242-9514

Counsel for Applicant”
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS & @
) FOR THE 8" JUDICIAL CIRCUIT E o
COUNTY OF GREENWOOD ) Case No.: 2024-CP-24-00907 N3 %
Zy-Tawn Keinas Childs, #390397, ) % g
Applicant, ) ORDER DENYING e
) MOTION TO ALTER OR .8
v. ) AMEND JUDGMENT
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
(“PCR™) filed by Zy’Tawn Keinas Childs (“Applicant”) on August 23, 2024, On July 11, 2025,
this Court issued an order denying and dismissing Applicant’s PCR application with prejudice.

On July 31, 2025, Applicant filed a motion to alter or amend the Court’s order pursuant to

SCRCP 59(e). After careful consideration of the record and evidence presented before the Court,

il

S. BrRyan DoBY
PRESIDING JUDGE, 8™ JUDICIAL CIRCUIT

this motion is denied.

AND IT IS SO ORDERED.

(%7/ }}- , 2025

3

*

7 South Carolina
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THE STATE OF SOUTH CSROLINA I hiereby waive presentment to the Grand

Jury.
WITHESSES COUNTY OF GREENWOOD
Greenwood Police Depmtl Defend
COURT OF GENERAL SESSIONS ciencant
September Temm, 2021
Indiciment § 2021GS24-1707
WARRANT NUMBER
Witness:
THE STATE.
TRUE BILL
ZY'TAWN KEINAS CHILDS
Foremen of the Grand Jury
Due:_ 0213|200 |
INDICTMENT FOR
VERDICT HOMICIDE BY CHILD ABUSE

§C Code: § 16-03-0085(A)(1){(B)(1)

CDR: 2356

Foreman




THE STATE OF SOUTH CAROLINA INDICTMENT FOR

HOMICIDE BY CHILD ABUSE
COUNTY OF GREENWCOD §16-03-0085(A)(1)(B)(1)

At a Court of General Sessions, convened on the 1 7th day of September, 2021, the Grand Jurors of
Greenwood County present upon their oath:

The defendant, Zy'tawn Keinas Childs, did on or about April 28, 2021, in Greenwood County, South
Carolina, commit the crime of Homicide by Child Abuse or Neglect in that the Defendant did cause the death of
Minor , achild who was under the age of eleven (11) at the time of her death. The Defendant caused the '
death of the child while committing child abuse or neglect, and the death occwred under circumstances
manifesting an extreme indifference to human life, Allin violation of 16-03-0085(A)(1)(B)(1), South Carolina

Code of Laws (1976, as amended),

Against the peace and dignity of the State, and contrary to the statute in such cases made and
provided.

CAtEP )

C. Yarés Browp/ Je:
Deputy Solicitor
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] STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
)
COUNTY OF GREENWOOD )
)
STATE )  DIDICTMENT/CASEK; _2021G524-1707
[ Vs. )
)
ZYTAWN KEINAS CHILDS ) AWE DIRECT INDICTMENT
! AKA:  ZY'TAWN KEINAS CHILDS ) DateofOffense: _04/280202]
Race: Black Sext M Age: 23 ) S.C.Coded: 16-03-00835(AY1XBXD)
! DOB: SSk: ﬂ ) CDRCode#®: 2336
Address; Popular Drive A )
City, Staie, 2D Greenwood, 8C 29649 ) SENTENCE SHEET
DL#= — SID# — )
)
*CDL Yes DNoEICMV‘{uDNoD Hazmnt Yes OO No [3
In disposition of the sbove indictment comes now the Defendant who was O CONVICTED OF or ® PLEADS

TO: Hamiclde By Child Abuspe 20 vears to Life

16-03-
Inviolation of § _OORSGAMDMBXI)  ofthe S.C. Code of Laws, bearing CDR Code # 2356

0O NON-VIOLENT B VIOLENT [ SERIOUS & MOSTSERIOUS O Mandatory GPS 0 §17-25-45

! {CSC w/minor 1%or CSC w/minor 3%)
.. - - Lesser Included Defendant Waives
Thechargeds: @ Asindicted, O e, O bresentmentto Grand Jury, (@eL’s Initiak)
The plea is; ¥ Without Negotiations or Recommendstion, [0 Negotiated Sentcnce, 3 Recomnmendaii the Staie,
ATTEST:

Lt g e <20 i 4 103026
C. Brown, Ityﬁepmy SCBar#  Defffflont Attorney for Defendant SC Bar#

itor

WHEREFORE, the Defendant is committied tothe &} State Depariment of Correction  [-Coumty-BetentionCenter,

for a determinate tenn ofg mm@ﬁm. 0 Yoothful Offender Aclnot o exceed ___ years

and/or to pay afineof §____; provided that upon the service of ,____ days'months/ysars/Time Served and or payment
of § ; plus costs and assessments as applicable®; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services smandard conditions of probation, which are

incorporated by reference,
The sentence shall run
&7 CONCURRENT of [-EONSECUTIVE wsentenceon:  MDZf (4.5 =24 - 441 < 442
A ﬁ:ndg&: be given credit for time served pursuantto 5.C, Code § 24-13-40 to be calculated and applied by SCDOC,
GG
[u] 0 include time speat on monkored house arrest prior to trial aad sentencing.

O  The Defendant Shall be Released from County Detentlon Center.

Pursaant to 18 U.S5.C. § 922 and § 16-25-30 £t v unlawfu! {for a person convicted of a violatlon of § 16-25-20 or § 16-25-65 (Damestic
Violence) to ship, iransport, possess, or recelve s (irearm or ammunftion.

»
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STATE VS. ZYTAWN KEINAS CHILDS INDICTMENT/CASE#:  2021GS24-1707
SPECIAL CONDITIONS:
O PTUrP after months/years
And Other Terms Listed Befow:
O  Substance Abuse Counseling iJ  Completion of GED O Random Drug/Alcchol Testing
0 Anend Voc. Rehab, Or Job Corp 0O  NoContact with Victim {3  Domestic Violence Intervention Program
O  Mental Health Counseling O  Mayserve WIE
beginning:

0  Sex Offender Registry pursuant to S.C. Code §23-3-430 0O Publc Service Employment days/hours
O  Central Registry of Child Abuse and Neglect pursuant to 5.C. Code § 17-25-135.

Other: A;t . U"
O RESTITUTION OO Deferred [1  Del. Waives Hearing [ Ordered
Total § plus 20% fee: LS
Payment Terms: . 0 Set by SCDPPPS
Recipient;
*Fine: 3
Fine may be pd. in equal ¢onsecutive weekly/monthly pmts. of $ Beginning
§14-1-206 (Assessments 107.5%) [ 4
§14-1-211 (AX(I}(Conv. Surcharge) 10§ TP
§14-1-211 (AX2)}(DUI Surcharge) $100 g IV
§56-5-2995 (DUT Assessment) 512 3
§56-1-286 (DU Breath Test) s25 5
§14-1-212 (Law Enforce. Funding) 325 s ;9 <
§14-1-213 (Drug Court Surcharge) 3150 s
§34-11-70(b)and(c), and 34-11-90{c)and{d) (Admin Fraud Check Court Costs) $41 $
§50-21-114 (BUI Breath Test Fee) 850 $
§56-5-2942(J) (Vehicle Assessment) $40/en  §
3% 10 County (if paid in installments) TBD S ' 2 | ' ! i
O  Appointed PD or appointed other counsel, Proviso requires $500 be paid to Clerk during

probation and shall be collectad before any other fees $500 $
O  §17-3-30(B) Unpaid Application Fee to be paid to the Public Defender Fund TBD [

TOTAL
Presiding Judge:
Clerk of Court/Deputy Clerk: Judge Code:
Court Reporter; Sentence Date: -— - 7 icd
T -

SCCAR1{7 (07/2021)



WITNESSES

Greenwood Police Depariment

THE STATE OF SOUTH CAROLINA

COUNTY OF GREENWOOD

WARRANT NUMBER

2022A2420100735

COURT OF GENERAL SESSIONS

Februory Term, 2023
Indictment # 2023GS24- o Y )

I hercby
Jury,

waive presentment to the Grand

<« )l

Foreman of the Grand Jury
Date:

THE STATE

¥S5.,.

ZY'TAWN KEINAS CHILDS

Defenddnt

A

VERDICT

Foreman

INDICTMENT FOR

Resisting Arrest
SC Code: § 16-09-0320(A)

CDR: 0326

Witness:

06l



THE STATE OF SOUTH CAROLINA INDICTMENT FOR
COUNTY OF GREENWOOD I;:?ﬁ&ﬁﬁ&g

At a Court of General Sessions, the Grand Jurors of Greenwood County present upon tlieir oath:

The defendant, Zy'tawn Keinas Childs, did in Greenwood County, on or about June 22, 2022, knowingly,
willfully and unlawfitlly oppose Wesley McCliaton while serving, executing, or attempting to serve or execute a
legal writ or process or did resist an arrest being made by Wesley McClinton with the Greenwood Police
Department whom he knew or reasonably should have known was a law enforcement ofFicer, ell in violation of
Section 16-9-320(A), Code of Laws of South Carolina (1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such cases made and
provided.

///2,5 /o~

C. Yates Brown, Jr.
Deputy Solicitor

4

.
o1

-4

Ap s
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
)
COUNTY OF GREENWOOD )
)
STATE )  INDICTMENT/CASEF: 00303824~ OYY |
VS, )
)
ZYTAWN KEINAS CHILDS Yy A/WH _2022A2420100735
AKA:  ZY'TAWN KEINAS CHILDS )  Dateof Offense; _06/22/2022
Rece: Black Sex; : M Age: } S.C.Code§: 18-09-0320(A)
DOB; SS#: _ ) CDRCode#: 03126
Address: Popular Drive A }
Ciy, State, Zip:  Greenwood, SC 29649 } SENTENCE SHEET
DL#* . SID# — )
*CDL Yes ONo O CMV Yes 01 No O Hazmal Yes O No O
In disposition of the above indictment comes now the Defendent whe was D CONVICTED OF or & PLEADS
TO: Ttesisting Arrest-NMT 1 vea 1.000
In viokwjon of § _16-09-0320(A) of the S.C. Code of Laws, bearing CDR Code # 0326

B NON-VIOLENT O VIOLENT O SERIOQUS 0O MOSTSERIOUS O Mardatory GPS O §172545

(CSC w/minor 1% or CSC w/minor 3)
Lesser Included gy Defendant Walves

Thechageis: O Asindicted, 0O g, Presentmentto Grand Jury.  2Z8C. (def’s initials)
The plea is: B Without Negotiations or Recommendation, (1 Negotiated Sentence, {1 Recommendation by the State,
ATTEST:

/Y e TR607 » A{}{/ﬂ af it {63000
C. Yales Brow:;}ﬁ SCBar ¥ Defeffiant Anomey for Defendant SCBar#
Deputy Solicir

WHEREFORE, the Defendant is committed to the .Eghte Department of Correction  [lLCewntyBetentionCenter,

for a determinate term of k . » O Youthfu! Offender Aci not to exceed years
¥
and/ortopay afine of $_____; provided that upon the service of ___ dnys/months/years/Time Served and or payment

of § ; plus costs and assessments a5 applicable®; the balance is suspended with probation for

months/yenrs and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation, which are
incorporated by reference.

The sentence shall run L D
RN &S 11( g{ ?V

ﬁCONCURRENT ot R-EENSBEeUTIVE to sentence on:

B The el i40 be given credit for time served pursuant to 5.C, Code § 24-13-40 to be calculated and applied by SCDOC,

m] To Include time spent on monitored house arrest prior to frial and sentencing.
E1  The Defendant Shall be Released from County Detention Center,

Pursuant to 18 U.S.C, § 922 and § 16-25-30 it is unlawlu! for 2 person convicted of 2 violation of § 16-25-20 or § 16-25-65 (Domestic
Violence) to ship, transport, posses, or receivo a fircarm or ammuaition.
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STATE VS. ZY'TAWN KEINAS CHILDS INDICTMENT/CASE#:; _9023G824-~ N
SPECIAL CONDITIONS:
O PTUP after months/years
And Other Terms Listed Below:
O  Substance Abuse Counseling O  Completion of GED O Random Drug/Aicohol Testing
O  Attend Voc. Rehab. Or Job Corp O  NoContactwith Victim [ Domestic Violence Intervention Program
O  Mental Health Counseling g Mayserve WE
beginning:

O  Sex Offender Registry pursuant to S.C. Code § 23-3-430 =} Public Service Employment days/hours

[3 Central Registry of Child Abuse and Neglect pursuent to S.C. Code § 17-25-135.

g Other

O RESTITUTION [ Deferred [J Def, Waives Hearing [  Ordered

Total § plus 20% fee: S
Payment Terms: O Setby SCDPPPS
Recipient:
*Fine: s
Fine may be pd. in equal consecutive weekly/monthly pmis. of $ Beginning
§14-1-206 (Assessments 107.5%) $
$14-1-211 (A)(1)(Conv. Sutcharge) $100 % 7( J? ]
§14-1-211 (A)(2)(DUI Surcharge) $100 s
§56-5-2995 (DUI Assessment) 312 3
§56-1-286 (DUI Brenth Test) 525 S e
§14-1-212 (Law Enforce. Funding) $25 $ 9‘ g S
§14-1-213 (Drug Court Surcharge) $150 S
§34-11-70(byand(c), and 34-11-90(c)and(d) (Admin Fraud Check Court Costs) $41 $
§50-21-114 (BU? Breath Test Fee) 350 3 )
§56-5-2942(3) (Vehicle Assessment) $40/ea 3
3% to County (il paid in installments) TBD s g : ’ 2 j
0 Appointed PD or appointed other counsel, Proviso requires $500 be paid to Clerk during

probation and shsll be collected before any other fees 5500 5
O  § 17-3-30¢{B) Unpaid Application Fee 1o be paid to the Public Defender Fund TBD s

(TOTAL s
Presiding Judge: Y

Clerk of Court/Deputy Clerk: Judge Code: PR
Court Reporter: Sentence Date: L— VT~ 92 z

SCCAR1T (07/2021)
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WITKESSES

Greenwood Police Department

THE STATE OF SOUTH CAROLINA 1 herchy waive presentment to the Grand

WARRANT NUMBER

2022A2420100734

Fareman of thie Grand Jury

Date:

VERDICT

Foreman

Jury
COUNTY OF GREENWQOD
X /N ( Lr
COURT OF GENERAL SESSIONS Defgtdant
February Term, 2023
Indictment #  2023GS24- od4A W %_’ —_—
Wilness:
THE STATE
ZY'TAWN KEINAS CHILDS
[NDICTMENT FOR

Possession of Methamphetamine
SC Code: § 44-53-375(A)

CDR: 3009
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THE STATE OF SOUTH CAROLINA INDICTMENT FOR

Possession of Methamphetamine
COUNTY OF GREENWOQOQD §44-53-375(A)

At a Court of General Sessions, the Grand Jurors of Greenwood County present upon their oath:

The defendant, Zy'tawn Keinas Childs, did on or about June 22, 2022, in Greenwood County, South

Carolina, knowingly or intentionally possess methamphetamine as defined in Section 44-53-110, all in violation
of Section 44-53-375(A), Code of Laws of South Carolina (1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such cases made and
provided.

At 17—
C. Yaté$ Brown, Jr.
Deputy Solicitor
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' STATE OF SOUTH CAROLINA ) IN THE CQURT OF GENERAL SESSIONS
. )
' COUNTY OF GREENWOOD 3
STATE )  INDICTMENT/CASES; 20230524~ pyyy o
VS. )]
)
ZYTAWN KEINAS CHILDS 3} ANWE 2022A2420100734
ARA:  ZYTAWN KEINAS CHILDS )  DateofOffense:  06/222022
! Race: Black Sex: 1 M Age 23 ) S.C.Code§: 44+53.375(A)
DOB: (00 SSH: * ) CDR Code #: 3009
Address: Popular Drive A )
City, State, Zip!  Greenwood, SC 29649 ) SENTENCE SHEET
DL#» SID¥ ;
*CDL Yes ONo [ CMV Yes O No O Hazmat Yes OO No O
In disposition of the gbove indiciment comes now the Defendant who was O CONVICTEDOF or [ PLEADS

TO: P sion of Methamphetamine 15t Offense SMT 3 YEARS £/OR $5.800

Inviolationof§  44.583-375(A) of the S.C. Code of Laws, bearing CDR Code # _280%

& NON-VIOLENT O VIOLENT O SERIOUS T MOSTSERIOUS (O Mandatery GPS 0 §17-2545

(CSC w/minor 1*ar CSC w/minor 39
o ‘ Lesser Inclyded Defendant Waives
The charge fs: = Asindicted, 3 Ollense, @ Presentment to Grand Jury, » Z I,’-_v, f‘ (def.’s mitials)
The pleais: E Without Negotiations or Recommendation, O Negotiated Sentence, 00 Recommendation by the State,
ATTEST:

/ﬁ-z-a Ay~ 8607 ,, .{"Ln. . % sesr {63024
C./{Aies Brown, )y, SCDar ¥ DefZMlant Attomey for Defendant SCRBar#
DEputy Solicitor

WHEREFORE, the Defendant is commirted 40 the _JJState Deimr(:cmcuun O €ouniy-DalcationLomter,

for a determinate term oCgAw/sdepsimontha¥en i ing ' } Yopthfuf Offender Act notto exceed  _ years
and/or to pay z fine of § ; provided that upon the service of mm cars/Time Served and or payment

of § + plus costs and asaessments as applicable®; the balznce is suspended with probation for

months/years and subject to South Carolina Department of Probatlon, Parole and Pardon Services standard conditions of probation, which are
Incorporated by reference, %Z‘ s 2,41 - r‘uy

The sentence shall run

2T CONCURRENT or [3-GONSECUTIVE to sentence on: B3 G5 1Y4~14¢
- bl 3
grsuant to 5.C, Code § 24-13-40 to be caleulated and applied by SCDOC,

Jr.g ¢ Defendant it to be given credit for time
s -
in] o mclude time spent on monitored house amrest prior Lo trial and sentencing.

O  The Defendant Shall be Released from County Detention Center.

Pursuant to 18 U.S.C. § 922 and § 16-25-30 it is unlawful for a persor convicted of a violation of § 16-25-20 or § 16-25-65 {Domestic
Violeacs) to ship, transport, possess, or receive a firearm or ammuaition.
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STATE VS. ZY'TAWN KEINAS CHILDS INDICTMENT/CASE#: 2023G524~ OL‘ "Pa“
SPECIAL CONDITIONS:
O PITUP afier months/years
And Other Terms Listed Below:
[0  Substance Abuse Counseling 1  Completicn of GED O Random Drug/Alcohol Testing
[0  Attend Voc. Rehab. Or Job Corp g NoContact with Victim [ Domestic Violence Intervention Program
O  Mental Health Counseling 0  Mayserve WE
beginning:

O  Sex Offender Registry pursuant to S.C. Code § 23-3-430 3  Public Service Employment days/hours

Central Registry of Child Abuse and Neplact pursuant to $.C, Code § 17-25-135.
1 Othen:
O RESTITUTION O Deferred [ Def. Waives Hearing [ Ordered
Total § plus 20% fee: 3,
Payment Terms: 8 Setby SCDPPPS
Recipient:
*Fine: s
Fine may be pd. in equal consecutive weekly/monthly pmts. of 5 Beginning
§14-1-206 (Assessments 107.5%) 3
§14-1-211 (A)X(1)(Conv. Surcharge) s 5 JrySr
§14-1-211 (A} 2)(DUI Surcharge) $100 ¢ i
§56-5-2995 (DUI Assessment) $12 $
§56-1-286 (DU! Breath Test) $25 $
§14-1-212 (Law Enforce. Funding) 825 $
§14-1-213 (Drug Court Surcharge) $150 $
§34-11-70(b)and(c), and 34-11-9Nc)and(d) (Admin Fraud Check Court Costs) 841 $
§50-21-114 (BUI Breath Test Fee) 550 s
§56-5-2042(1) (Vehicle Assessment) S40/ea 8
3% to County (if paid in instaliments) TBD [ ?’3 i
' Appointed PD or appointed othec counsel, Proviso requires $500 be paid to Clerk during

probation and shall be collected before any other fees $500 $
0§ 17-3-30(B) Unpaid Application Fee to be paid to the Public Defender Fund 18D [

TOTAL
Presiding Judge:

Clerk of Court/Deputy Clerk: Judge Code:
Court Reporter: Sentence Date: o S W ’3

SCCAR17 (07/2021)
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WITNESSES

Hryan Louis
Greenwood Ceunty SherilTs Deportment

THE STATE OF SOUTH CAROLINA

COUNTY OF GREENWOOD

WARRANT NUMBER

Lorsat-dodielonit

COURT OF GENER AL SESSIONS

July Teem, 2008

Indicsment #20186524- /166

TRUEBILL

Foreman of the Graad Jury

Dhate: '__-1"3'4?_ )

THE STATE

ZYTAWN KEINAS CHILLS

VERDICT

Foreinan

INDICTMENT FOR

Distribistion of Featanvl
KC Coda: § 44-533-370

CDR: (HA3

T hereby waive presentment tu the Grand

Sury.

Delendant

Wilness:



THE STATE OF SOUTH CAROLINA ' INDICTMENT FOR
. - Distribution of Fentanyl
COUNTY OF GREENWOQD §44-53-370

At a Court of General Sessions, convened on the 13th day of July, 2018, the Grand Jurors of Greenwood

County présent upon their oath:

The defendant, Zy'tawn Keinas Childs, did on or betweeq September 12,2017 and September 14, 2017,
in Greenwood County, South Carolina, manufacture, distribute, dispense, deliver, purchase, aid, abet, attempt, or
conspire to manufacture, distribute, dispense, deliver, or purchase, or possess with the intent to manufacture,
distribute, dispense, deliver, or purchase fentauyl, a ;.;chedule II controlled substance narcotic, all in violation of

Section 44-53-370, Code of Laws South Caroi'gn,a (1976, as amended),

Against the peace and dignity of the State, and contrary to the statute in such cases made and

Anna W. Sumner
Assistant Solicitor

provided.

+

199
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STATE OF SOUTH CAROLINA IN THE COURT QF GEMERAL SESStONS

COUNTY OF GREENWOQOD
STATE VS, INDICTMUNTICASER: 201805241166
LY TAWN KEINAS CHILDS AW DIRCT IMDICTMENT
AKA: Date of Oifense: Q91272017
Race; Black Sex: Ape: 20 S0 Code 3t 44-53-37
DO8B: SsH: ﬁ CDR Code ¥: U8
Address jxg
City. State. Zip: Gresnwoed. SC 29649 SENTENCE SHEET
pEY N

*CDL Yes O No 8 CMV Yes O No O Hazrost Yes 0 No O

In disposidon of the said indictment comes row Lbe Defendant who was O CONVICTED OF or B PLEADS

TO: Distvibytion of Fentany 1st Offense

[n violation of § 44-83-370 of the 5.C. Code of Laws. hearing CDR Code # 0183

3 NON-VIOLENT O VIOLENT 0O SERIOUS O MOST SERIOUS O Mandatory GPS 0O gi7.2545
{CSC wiminoc 1% or CSC w/minor 3rd)

The charge Iy @ Asgindicred. O Lesser included Offense. O [xelerdant Walves Presenament 1o Grand Jucy. {&l,'s initials)

The plea ix; {3 Without Negatimians of Recommandation, 2 Negotiated Seniznee, O Recomeendaion by the Stae.

ATIESH. _
wisss < hlgda ()é' { & ‘ z é 1396
Anta W, Sumner, Assistast Solicitor SCBur®  Dfténdant Ttoracy for Defendant SC Bar #

WHEREFORE, the Defendant is commisied &gmc Department of Corrections 1 County Detention Center,

for a determinate term of ___/ () x::n)ﬁ Or O under the Youthful Offender Act not tu excend years
and/er to pay a fine of § ; provided that upon the service of - (dayy 0‘3‘5’% and Np@m{

of ; plugcoses and assessments #s applicable®; the balance is suspended with probafion o

m d subject to South Carolina Department of Probation, Parole ang Fardon Service standard conditions of probation, which
aré-incorporated by reference.

CONCURRENT or [ CONSECUTIVE to sentence un :_Z_{:)'m é’S - 1—"7‘ - @ /4 D lg
The Defendant is to be given cregit for time segyed pupsuunt to S.C. Code §24-13-40 to be calcufated and applied by the Staie
partment of Corrections. W =]D Dcn.—(??
O The Defendant is to be placed on Central Registry of Chitd Abuse and Negiect pursuant .C. Code §17-25-135,
Pursuani.io 1% U.S.C. Section 922, it is unlaw{u} for a person convicied of & violation of Section 16-25-20 or 16-2%5-65 (Dontestic
Violence) 10 ship, transport, possess, or receive a firearm or ammunition.

SPECIAL CONDITIONS:
J RESTITUTION: O Uclerrsd A Del. Waives Hearing D Ordered PTUR
Total: § plus 20°% fee: 5 daysthours Public Sarvice Employment
Payment Terms; Uhain D O
(3 Setby SCPPPS Attend Ve, Rehab. Or Job Corp.
May serve W/E beginning
Recipient: Nubstance Abuse Counscling O
*Fine: . SN Random Dirug/Alcohol Testing O
§14-1-206 { Asscxsments 107.5%) 5 Fine may be pad. in ¢qual consécutive weekly/monthly
#14-1-211 (AX1XConv. Surchargc} $100 S]m: pmis.of§__ = DBeginning
§14-1-211 (AN24 DU Surcherge) $100: I . o .. PaidwPublic Defender Fund
§56-5-2995 (DL Asscssment} 512 5
$56-1-286 (DU Breath Test) 55 s {hher:
Proviso {Public Def/Prob) $500 s
§14-3.212 {Law Enjorec. Funding) $25 995
§14-£-213 (Drug Coun Surcharge) i SED.
$350-21-1 14 (BU\ Breath Tem Pec) $50 S e 0 Appointed PD or appointed other counsel,
§56-5-2420 1) {Vehicle Assessment) $10/ea L) Provisa requires $500 be paid to Cletk
3% to County ¢if paid in installmentsy 5 % during prohativn und b fore
TOTAL s any other feos.
" Presiding Judge: r o S
Clerk of Count/Dep Judge Code: ek Ny

Cuourt Reporter:

Sentence Date: -5 ‘ %

SCCAR17 (0772016}



WITRESSES

Greenwood Police Depariment

THE STATE OF SOUTH CAROLIN&

COUNTY OF GREENWOOD

WARRANT NUMBER
Direct ndichvent

COURT OF GENER AL SESSIONS

QOctober Term, 2020
Indictment #2 02 0GSAY (O b

Foreman of the Grand Jury

- Date:

THE STATE

vs.

ZY'TAWN KEINAS CHILDS

VERDICT

Foreman

INDICTMENT FOR

Breach Of Peace, Aggravated in Nature
SC Code: § 17-25-0030

CDR: 0955

I bereby waive presentment to the Grand
Jury. )

Defendant

Witness;

L0C
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THE STATE. OF SOUTH CAROLIN& INDICTMENT FOR
Breach Of Peace, Aggravated in Nature

At a Court of Genera;l Sessions, convened on the 9th day of October, 2020, the Grand Jurors of

Greenwood County present upon their oath:

The defendant, Zy'tawn Keinas Childs, did on or about December 19, 2019 in Greenwood County, South
Carolina, commit the crime of Breach of Peace of a High and Aggravated Nature. The defendant was an affrayer,
rioter, disturber, and breaker of the peace or was dangerous and disorderly. Thi.s. offense was of a high and
aggravated nature, to wit: the Defendant was present during gang activity which led to a robbery. Al in violation

of [7-25-0030 Code of Laws of South Carolina (1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such cases made and

provided.

Anna W. Sumner
Assistant Solicitor
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF GREENWOOD

STATE VS. INDICTMENT CASES: 2020G524-011(Xs
ZYTAWN KEINAS CHILDS AW DIRECT INDIUTMENT

ARA: Dutc of Uffense. 121922019

Race: Black sext Ages M 5.0 Code §: 17-25-003G

DOB: ss#: SETE COR Code & g

Address: Drive

City, State, Zip: Greenwond, SC 29649 SENTENCE SHEET

oL @020 SIDH

*CDL Yes O No OO CMV Yes O Ko (3 flezmat Yey O No O

In disposition of the said indictmuent comes now the Defendant who wis O CONVICTED OF ar PLEATS
T0: Bresch Of Pence, Agprav. in Nature
in violation of § 17.25-8030 ol the 5.C. Code of Laws, benring CDR. Code ¥ [958

B NONVIOLENT 0 VIOLENT O SERIOUS C MOST SERIOUS 1 Mandatory GPS . §17-25-43
{C8C w/minor 1¥* or CSC pfes

Thecharges [ As indicted, O 1.ewscrincluded (Ofiense, Defendant Waivas Presentment to Grand Juey .
i Wihoot Negotirtions of Recommendstion, Negoniated Santence, C Recommgninfewds tic State

s 450 (y‘" (/l 7399

Anna W. Sumner. Assisiant Solicitor SC Bar¥ Détndant Atomey for Defendant SC Bar ¥

WHEREFORE, the Defendant is commigted o the State Department of Corrections 7 County Detentipn Center,
for a determinate term of / o ~ days'm r O underthe Youthful Offender Act not to ex: years

and/or to pay a fine of § 1 provided that upan the service of 2 10 5) orﬁkl Ts and E ment
of : plus costs and assessmenis a5 appIicABIe™: Ihe balance is suspended with proba —&

m subject 10 South Carolina Department of Probation. Parole on Scrvice standard conditidhy of probation, which

Taied by reference.
LCONCURRENT or T2 CONSECUTIVE 1o sentence on;

The Defendant is to be given credit for time served gursuangto S.C. Code §24-13-40 Lo be calcufated and applicd by the State
partment of Corrections. w 5 o M
O The Defendant is to ba placed on Centra stry ot Child Abuse 2nd Neglect pursuanito 3.C. N17-25-138,
Pursuant to 18 U.S.C. Sectlon 922, It Is unlawful for a person convicted of » violation of Section 16-25-20 or 16-25-65 (Domestic
Violence) to ship, iransport, possess, or receive 2 firearm or smmunition.
SPECIAL CONDITIONS:

00 RESTITUTION: Q Deferred L Def. Waives Hearing T Ordered PTUP
Toual: $ plus 20% lee: S day shours Public Service Employment

At 4 b s RIS

Payment Terms: tain GED O *
> W YR N Tt
O Seby SCHPFPS Aflend Voo Rehab, Or Job Cormp.
Muy serve WiE beginning V14

v

Hevipient: Substunce Abuse Coungefing
*Finc: 5 Rundom Dreg/Alechol Tusting
§14-1.206 (Asscasments [07.5%3 S Fine may be pd_ in equal consecutive weekly/monthly
§i1-1-201 {AX 1) Cony. Surcharge} 100 S]E il o' S Beginsiing
§14-1-211 (A 2MDUI Surcharge) $io0 3 s Paid to Public Defender Fund
§56-5-2995 (DUI Assessment) - $i2 Y
§56-1-286 (DU Breath Test) $25 S Other l/\ d,@' mﬁﬁeal‘&mﬂ D(F_
Provizs {Public DetfProbs) $500 3 () _ .
§14-1-212 (Law Enforce. Funding) 515 sas ViebD¥ldo] 18048 LA
$14-1-213 (Drug Coun Sucharge) $150 $ -2;2 W AS o) 2
$50-21-114 (BUI Breath Test Feel $50 b ST, I pprsin 1) of appointed Hther counscl ’ : "3
§56-5-2942()) {Vehicle Assesanent} S 3 Proviso reyuires $500 be peid 1o Cleck Le>
3% to County {if paid In instaliments) ] h 3 turing prohution end shull be voll
TOTAL S%' any ather foes, =
Prasiding Judge: p, Heem b
giak of Courv/Dyputy Clerk: Q WA ; j Islicgi‘f:n('.‘od;g Sl clﬂ:? .
e ot RIMA 5 :

Vo " - ' o I ),..) 290

SCC 7 (07/2016)

RSB
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