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though they were aware of all the issues. So I think that's
why they deemed it not ripe for review. But never at any
point in time did I think that meant we were going to put it
aside and then have to get another arbitrator and another
attorney to handle it.

Q Now, the arbitration award came out and that's at
Exhibit 6 in your book. Do you see that?

A I do.

Q And there was an award to Carter & Carter in the amount
of 2.64 million dollars, right?

A Correct.

o] And the arbitrator, also, determined that the issue of

attorney's fees would be resolved subsequently; is that

right?
A That's correct.
Q And as to the roadway issue, the second page of the

arbitration award, the bottom paragraph, what did the
arbitrator say about the roadway issue?

A It says, Whether Carter & Carter is liable and/or
whether WECO has suffered any damages as a result of any
claim by SCDOT for damage to its roadway is not ripe for
review. As such, no ruling or determination is made of the
liability, if any, of Carter & Carter Construction on the
issue. Determination of the issue, if necessary, in the

future is expressly reserved to the parties.
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A With Mr. Brown?
Q With Mr. Bundy and then Mr. Brown.
A I don't recall if it was right before this or right
after, but Mr. Bundy explains very clearly that he would not
be a part of any other arbitration or hearing that had to do
with SCDOT or the defective work. He clearly said that was
not in his scope and he would not have any part of it.
Q Now, is this the first time you heard this?
A It was.
Q Let's go to Exhibit No. 35, please. This is two days
later. This is an e-mail two days later. Do you recall
that you had conversations with Mr. Bundy prior to this
e-mail?
A I do. On the second page is my e-mail to Mr. Bundy,
which caused that response. But on February the 16th, so
the day before, that's a Tuesday, Monday the 15th is when
that clarification came out. Anyway, I said, Bill,
regarding the SCDOT work, we've placed Carter and the
bonding company on notice twice per the contract. No
response. We've spoken with a contractor that priced the
work and they can start late this week or early next week.
(Indiscernible) before we're getting this work done and
we'll deduct it from final payment as allowed, correct?

I plan to send a letter to Carter telling them WECO is

proceeding to remedy the DOT work given Carter's failure to
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A We did.

Q Do you happen to recall what the hourly rate was for
Mr. Brown and what the hourly rate is for Mr. Wall?

A I believe it's 350 an hour.

Q Now, let's go to Exhibit No. 32.

A Okay.

Q First of all, can you tell the Court what is Exhibit
No. 3272

A The first part of it are the Bruner Powell invoices and
the second part of it are the Nexsen Pruet, which is where
Henry Brown works.

Q Now, would these documents have come to your attention?
Would you have reviewed these exhibits, these invoices?

A Yes, I reviewed them.

0 And these invoices, notes on the side, there's circles
and notes and comments, are those from the copies out of the
business records of WECO River District?

A They are.

Q And are those kept in the ordinary course of business?
A They are.

Q And these represent the invoices and fees charged by
Bruner Powell and Nexsen Pruet when Mr. Brown was at Nexsen
Pruet to conclude the matters in the arbitration and
declaratory judgment and the pending motions and the

arbitration; is that right?
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Powell totaling $95,073.

MR. WALL: Judge, this is demonstrative summary. I
mean, I'd move to admit it, but the witness has testified to
it. I move to admit 38.

THE COURT: Subject to your objection, Mr. McDonald.

MR. MCDONALD: It is subject to objection.

THE COURT: So admitted.

(WHEREUPON, Defendant's Exhibit No. 38 was admitted
into evidence.)

BY MR. WALL:

Q Exhibit 33 is the payments, invoices from Bundy
McDonald; is that right?

A That's correct.

Q Now, Ms. Hodge, have you had occasion to -- go over to
39 -- beg your pardon. 37.

A I'm there.

Q Have you had occasion to tabulate the amount of the
Bundy McDonald invoices?

A Yes. Our accounting personnel did that.

o) Roughly, $110,372, right?

A That's correct.

Q And you backed out expenses; is that right?

A Yes-

Q From those invoices, as shown on those invoices. And

the actual fees paid prior to the additional $150,000
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You said you stated earlier in your testimony that Mr. Bundy
and Mr. Brown had a disagreement. You were speaking with
Mr. Brown on one side and you're speaking with Mr. Bundy on
the other side. And they were telling you two different

things, right?

A That's accurate.

Q And no problem with two lawyers having a disagreement,
right?

A No problem.

Q Do you recall Mr. Bundy explaining to you the issues

with having res judicata or the Brantley case or is that
above your pay grade?

A I recall him talking about it. I'm not going to say
it's not above my pay grade, but I do recall him talking
about res judicata. That was, actually, what he argued to
-- that's what Bill Shepard was saying happened and he was
arguing it back to Elmore to get the clarification of our
award.

Q And that was the dispute between Brown and Bundy.
Brown thought he could go back to Elmore and get the orders
modified, the order of January modified and Bundy thought
that was a mistake, right?

A I wouldn't say that was the subject of the dispute.
The dispute was -- because in my opinion, Shepard wrote the

letter saying everything has been determined by Elmore. Mr.
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Mundy got the clarification that, in fact, had not. The DOT
was heard, but it was reserved and held out because it
wasn't determined in his award. And then the defective
construction issues weren't heard. The disagreement between
Mr. Bundy and Brown was whether or not Elmore, Frank Elmore
would hear the SCDOT case and determine how it affected our
arbitration.

Q Okay. So let me parse that out. And you got the
letters from Mr. Bundy, correct?

A I do.

Q Do you recall his concerns regarding going back to
Elmore and taking the position that this was part of the
original arbitration?

A I recall that he was very emphatic about not being able
to change an award.

Q Okay. And Mr. Brown said that he could, he could go
back to Frank Elmore and get this done.

A He said that's how he read Elmore's award is that that
was anticipated.

Q And that's in the transcript that's admitted in
evidence, correct?

A From the phone call, vyes.

Q From the recorded phone call, okay. Now, turn to
Exhibit 217

A I'm there.
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with the numbers that are in here?
A So the negotiated settlement with Hank Wall and the

alternate counsel.

Q In fact, it talks about that, right, at the last page?
A The very last page, number seven?

Q Yes.

A The parties have implemented a supplemental settlement

memorandum containing additional terms which are
incorporated by reference and the arbitrator reserves the
authority to resolve any disputes or disagreements which may
arise from the terms and conditions of this supplemental
memorandumn.

Q So there's another supplemental settlement memorandum
out there somewhere?

A Potentially.

Q Well, that's what it says, right?

A It does.

Q And the numbers that are in this consent final
arbitration award are numbers not that Frank Elmore came up
with, but numbers that you came up with negotiating with
Carter, correct?

A I would say numbers that our counsel came up with in
the negotiations.

Q But Elmore didn't come up with them, correct?

A I don't know Elmore's part in that.
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phase two of the arbitration picked up another $470,123?

A We were reimbursed for it. We spent it out of pocket.
Q Sure. But you didn't get it in the first arbitration.
And you, also, received an additional sum of $54,877 for
costs, interest and attorney's fees for the phase two
arbitration, correct?

.\ That is what it reads.

o] Well, that's what it says, right? Did you not get
that?

A Yes.

0 You did get it?

A I'm just saying what you're reading --

Q So you got the cost, interest and attorney's fees for
the phase two arbitration?

A Yes.

Q All right. And so under direct examination, you were
asking for a setoff of attorney's fees that you spent in the
phase two arbitration and the closeout of the declaration
judgment action, right?

A I'm asking for a setoff?

Q Is that what you're asking for?

A I would ask that you clarify the question.

Q Sure. You spent in great detail going through Exhibit
38 and you informed the Court that you had been through all

the legal bills and made a determination which portion of
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THE COURT: I would suggest at the end of this, we
speak to the court reporter when she's not writing down
everything we're saying, you can find out what the timeline
is for getting such a transcript.

MR. BUNDY: As you know, it was a pretty short trial.

THE COURT: Sure. Sure. But they have a lot of
transcripts.

MR. BUNDY: I understand. I understand.

So we had some discovery and we had a trial. And there
were only two witnesses. The first witness was Tom Pope,
our expert witness, who was not objected to as to his
qualifications, as to the necessity of expert testimony. No
objection to any of that at all. I assume the Defendant
objects to the content or the substance of Mr. Pope's
opinion, although they did not provide any expert testimony
whatsoever about this fee at all. Although, they had an
expert witness, they listed him, had him set up to take his
deposition, for whatever reason, chose not to enter that
evidence into the record. 1I'll let you draw whatever
inference you want to draw from that.

They did, however, put up one witness, the lady who's
here right now. And her testimony, hopefully, we'll have it
transcribed, so I will, of course, defer to what was
actually said, but my recollection is, among other things,

she said that we did a good job, a very good job. We were
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MR. BUNDY: So the only amendment that needs to be made
would just be the per diem calculation on prejudgment
interest from the date that the prejudgment interest was
calculated on the unpaid balance after the payment was made.

My point is, the point I was trying to make is that I'm
not sure how that -- I'm not so sure how I'm supposed to
handle the 150 that was paid for my firm's income taxes. Do
I apply it for a gift tax? Is it a gift? I don't know.
There's no claim before you to reform the contract. There's
reformation. They just gratuitously decided -- they made a
unilateral change to the contract from a contingency to some
other contract. They just picked a number out of the air,
150, and sent it to me. My point is there's no factual
basis for that, no legal basis for it, that's all.

S0 where we are is that we had a trial. We put up Pope
and you heard what he had to say. If you may recall, Pope
had an opinion as to what we were entitled to. He read
every single document, looked at every single piece of
paper. We paid him to do all that. And he testified. You
qualified him. He was not objected to as an expert witness
in attorney's fees.

The only thing that Mr. Pope was unable to explain in
his testimony and did not have an explanation for is why was
there a consent arbitration award? Why? The second

arbitration. There was no second arbitration as alleged.
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Once we got into the cross-examination of the testimony,
there was no arbitration. There was no hearing. There was
a consent arbitration award. We're going to go through
that, but I just wanted to point out to Your Honor that's
one question that Mr. Pope was unable to answer.

And I would suggest to Your Honor that that's something
that you might want to consider in your deliberations. Why
was that? What was the necessity to prepare a consent
arbitration order which has -- which was just a settlement,
which has included as an attachment, but nobody has ever
seen it, although we asked for it, of a memorandum of
settlement that's incorporated therein. But nobody has ever
seen that. I don't know what it says. But why would you
need that document? I have an answer to that question I'm
going to give you later, but I'd like you to consider it.

So let's start with this case. How did I get involved
in this case? How did my firm get involved in this case? I
got a call from a gentleman I did not know, Mr. Mundy, who
said his lawyer, Henry Brown, was sick and he needed a
replacement. Now, there was a beauty contest, what I call a
beauty contest. Luckily, it wasn't a true beauty contest or
I would have never gotten the job. But it was -- I went and
met Mr. Mundy. Mr. Wall went and met Mr. Mundy. That was
the other contestant in the beauty contest, my counsel here

trying to keep me from getting a fee.
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So I got selected, unfortunately, and I then proceeded
to go forward. Now, what was I facing when I got hired? I
was facing a situation where Mr. Mundy's firm, WECO, was
being sued in an arbitration. And that, Your Honor -- do
you have the exhibits?

THE COURT: I have a bunch of exhibits.

MR. BUNDY: 1I've got another copy if you'd like --

THE COURT: No, just tell which exhibit you're looking
at.

MR. BUNDY: Well, let's look at Exhibit No. 1.

THE COURT: American Arbitration agreement -- or
Association, excuse me.

MR. BUNDY: Exhibit No. 1 is the demand for
arbitration. This gives you the -- this is where it all
started. This arbitration demand was filed before I ever
met Mr. Mundy. I didn't know Mr. Mundy from Adam's house
cat. It was filed by a gentleman named Shepard, who
represented Carter & Carter, the construction company. Mr.
Brown was representing Mr. Mundy and WECO at the time. And
Mr. Brown, also, filed an answer. And that's Exhibit 2.

All of this was in existence when I got hired. I had
nothing to do with any of it. The construction contract
which was in dispute, the terms of which were in dispute
were, presumably, reviewed by Mr. Brown, who had been

representing this gentleman for 20 or 30 years, whatever it
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