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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Ms. Kitchings,

Attached please find part 1 of 3 of Volume 2 of 2 R. 385-631 of the Amended the Record on
Appealin the above referenced appeal. | am sending this on behalf of Bill Bundy per his
request. Counsel for Respondent is copied on this email as well. Please let me know if you
need anything further.

Best,

Robbie

Robbie Kennemur

ProLegal Discovery Solutions, Inc.
PO Box 20217

Chatleston, SC 29413

(843) 853-2888 - office

(843) 270-2256 - cell

robbie@prolegaldiscovery.com
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vvvvvvvvvvvvvvvvv

Defendants.

Weco River District, LLC (“Weco™) will move after the passage of ten (10) days to lift the
stay and confirm the final award in the arbitration by and between Weco and Defendant Carter &
Carter Construction, LLC (“Contractor”) pursuant to S.C. Code Ann. Section 15-48-120 and
Section 4.6.6 of the AIA A201 1997 Contract between Weco and Carter.

Procedural History

The contract dispute between the Weco and Contractor was subject to an Arbitration
between the parties that occurred on July 7-8, 2020 and July 14-15, 2020. An award in the
arbitration is expected to be entered imminently. Thereafter, the Arbitrator will determine
whether or not he will award the prevailing party attorney’s fees and expenses for the arbitration.
Upon that determination, the arbitrator will enter the final award.  This Motion will be further

supplemented with the final award when it is entered.
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By the way, I have changed firms recently. I joined Weinberg, Wheeler, Hudgins, Gunn & Dial in their
Atlanta office. My new contact information is below.

Thanks.

Bill Sheppard

WEINBERG WHEELER
HUDGINS GUNN & DIAL
TRIAL LAWYERS

LITIGATION DEPARTMENT
OF THE YEAR ALM'’S DAILY REPORT
2020-2019 - 2018 - 2017 - 2016 - 2014

William J. Sheppard, Attorney

Weinberg Wheeler Hudgins Gunn & Dial

3344 Peachtree Road NE | Suite 2400 | Atlanta, GA 30326
D: 404.591.96086 | F: 404.875.9433

www.wwhgd.com | vCard

The information contained in this message may contain privileged client confidential information. If you have
received this message in error, please delete it and any copies immediately.
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Sheppard, William J.

From: Frank Elmore <felmore@elmoregoldsmith.com>
Sent: Thursday, January 14, 2021 1:38 PM

To: Sheppard, William J; Bill Bundy; Brent McDonald
Subject: Re: Carter & Carter Construction v. Weco River District

This Message originated outside your organization.

Please submit whatever the parties would like for me to consider

Frank Elmore
Elmore Goldsmith, PA

This message was sent from a handheld device. Please excuse any typographical or punctuation errors.

OnJan 14, 2021, at 11:39 AM, Sheppard, William J. <WSheppard@wwhgd.com> wrote:

Frank —

| agree that the contract between the parties allows you to determine the prevailing party in the
arbitration and award attorneys’ fees and expenses in your discretion.

Bill Sheppard

From: Walter Bundy [mailto:walter@bundymcdonald.com]
Sent: Thursday, January 14, 2021 11:32 AM

To: Frank Elmore

Cc: Sheppard, William J.; brent@bundymcdonald.com

Subject: Re: Carter & Carter Construction v. Weco River District

This Message originated outside your organization.

Frank
As a matter of contract this issue is yours to deal with as the
arbitrator and is not part of the pending litigation in Lexington
County.
Thanks

Bill

Walter H. Bundy
BundyMcDonald LLC

Business Address:
1516 Old Trolley Road,2nd Floor
Summerville, SC,20485
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WALTER H. BUNDY
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¢ TRIAL LAWYERS 843-708-1519 (Cell)
January 19, 2021
Via Email
L. Franklin Elmore
P.O. Box 1887

Greenville, SC 29602
felmore@elmoregoldsmith.com

RE:  Weco River District, LLC and Carter and Carter Construction, LLC
Brookland Village, West Columbia, SC

Dear Frank:

In accordance with your Award, enclosed please find correspondence from the Architect
of Record ("AOR") identifying the Project Closeout requirements of Section 9.10 of the A201 that
remain outstanding. Because these requirements must be complete prior to the issuance of final
payment pursuant to the Contract Documents and your Award, it would be premature to make a
determination of a prevailing party, if any. As you are aware, this arbitration is merely an
extension of the contractual payment provisions (i.e. the Contractor appealed the
AOR/Initial Decision Maker's rulings to you as was their right to do). The Contract remains in
place. As such, I believe that the proper procedure would be for the Contractor to complete the
Project Closeout requirements that previously had not been completed. The AOR will certify
proper completion of the Project Closeout requirements and approve Final Payment in accordance
with the Contract and your Award. This procedure will allow you to have all the information
available to you to assess in your determination of any prevailing party.

Should you desire to have a call to discuss this procedure further, [ am available at your
request. With kindest regards, I remain.

Sincerel

WHB/kjw
cc: Enclosure as Noted
William Sheppard, Esq.

Weco River District, LLC

i57€ QLD TROLLEY RCAD., 27 FLTOD,. SUMMESVILLE
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WEINBERG WHEELER 3344 Paachires Road, NE 404 076 2700 Offica
HUDGINS GUNN & DIAL Suila 2400 404 B75 ©433 fax
TRIA AWVYERS

William J. Sheppard
wsheppard@wwhgd.com
Direct 404.591.9606

January 25, 2021
VIA ELECTRONIC MAIL

L. Franklin Elmore, Esq.

Elmore, Goldsmith, Kelley & Deholl
55 Beattie Place

Suite 1050

Greenville, South Carolina 29601

Re: Carter & Carter Construction, LLC v. Weco River District

Dear Mr. Elmore:

As you know, | represent Carter & Carter Construction, LLC (“Carter & Carter") in
the above-referenced matter. In the Arbitration Award (the “Award”) that you issued
recently, you left open the issue of an award of attorneys’ fees and expenses in the
arbitration. By email dated January 14, 2021, you invited the parties to submit argument
on that issue. This letter provides Carter & Carter's response. This letter also responds to
the correspondence that Bill Bundy sent to you on January 19, 2021.

Prevailing Party Entitled to Recover Attorneys' Fees and Expenses

Section 4.6.6 of the AIA A201 General Conditions to the contract (the “Contract”)
between Carter & Carter and Weco River District, LLC (the “Owner”) states in pertinent
part as follows:

The arbitrator may award the prevailing party or parties attorneys’
fees and expenses of the arbitration . . . .

A copy of the relevant page from the Contract is enclosed as Exhibit 1. South Carolina
courts have defined the "prevailing party” as:

the one who successfully prosecutes the action or successfully
defends against, prevailing on the main issue, even though not to the
extent of the original contention and is the one in whose favor the
decision or verdict is rendered and judgment entered.

Heath v. County of Aiken, 302 S.C. 178, 182-83 (1990) (quoting Buza v. Columbia Lumber
Co., 395 P.2d 511, 514 (1964)).

S ¥ELAS + MIAMI » QRIANLO WWHGD.COM
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WEINBERG WHEELER
E HUDGINS GUNN & DIAL
TRILAL LAWYERS
L. Franklin Elmore, Esq.
January 25, 2021
Page 2
In another case, the United States District Court of the District of South Carolina

wrote:

The term “prevailing party” is a legal term of art defined as “a party
ion whose favor a judgment is rendered, regardless of the amount of
damages awarded ... also terms successful party.”

sseft v. Porsche Cars N. Am., Inc., 2006 WL 3007384, *1 (October 20, 2006, D.S.C.)
(quoting BLAack's LAwW DICTIONARY 1145 (8th ed. 2004)). The court went on to say that a
“prevailing party must not prevail on all issues but must succeed on a significant issue that
is fundamental to the case and establish his entitlement to relief on the merits of his

claims.” Id. (citing Hensley v. Eckerhart, 461 U.S. 424, 433 (1983)).

It is clear under those definitions that Carter & Carter is the prevailing party in this
arbitration. Cater & Carter demonstrated at the arbitration that it successfully completed its
work on the Brookland Village project (the “Project’) and that the Owner breached the
Contract by failing to pay Carter & Carter the amount it was owed. Carter demonstrated
that it was owed “$3,308,931.64 for unpaid amounts due, including unpaid pay
applications, change orders, and additional cost claims rejected by Weco which should
have been granted.” Finally, afler deducting setoffs to which the arbitrator found the
Owner was due, Carter & Carter received a net award of over $2.6 million. In short, Carter
& Carter succeeded on a significant issue that was fundamental to this action and
established its entitiement to relief on the merits of its claim.

The South Carolina lien statute also provides some guidance on who is the
prevailing party in this instance. Under that statute, when the parties exchange written
offers of settlement, the prevailing party is defined as the party whose offer was closest to
the ultimate outcome. See S.C. Code Ann. § 28-5-20(C). Prior to the arbitration hearing
in this matter, Carter & Carter and the Owner exchanged written offers of settlement. The
Owner offered to pay $1,832,725; Carter & Carter offered to accept payment of
$3,200,000. Copies of the parties' Offers of Settlement are enclosed with this letter as
Exhibits 2 and 3, respectively. When those offers are compared to the principal amount
the arbitrator has already awarded, Carter & Carter's offer was $250,000 closer than
Weco's offer. Again, Carter & Carter is the prevailing party. There is no reason why the
arbitrator should wait to award the attomeys’ fees and expenses.

When assessing the amount of a reasonable fee to be awarded to the prevailing
party, South Carolina courts considered six (6) factors. They are:

(1) the nature, extent, and difficulty of the services rendered;
(2) the time and labor necessarily devoted to the case;

(3) the professional standing of counsel;

WWHGD.COM
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L. Franklin Elmore, Esq.
January 25, 2021

Page 3
(4) the contingency of compensation;

(5) fee customarily charged in the locality for similar services: and
(6) the beneficial results accomplished.

Meetze v. Saylors, 2005 WL 7082989, *2 (January 19, 2005, S.C. Ct. App.) (quoting
Prevatte v. Asbury Ams, 302 S.C. 413, 416 (S.C. Ct. App. 1990)). This was a
complicated case that spanned nearly three years. As set forth in the affidavit submitted
with this letter, Carter & Carter’s lawyers devoted 833.3 hours in preparing and presenting
the case to the arbitrator. We charged hourly rates that are consistent with the rates
charged in Greenville, South Carolina for lawyers of comparable skill and experience.
And, most importantly, Carter & Carter has received a beneficial award that (when paid)
will right the Owners wrongful action in withholding huge sums that were earned and
should have been paid without the need for a protracted arbitration proceeding. Carter &
Carter requests that the arbitrator issue a revised award that includes an award of
attorneys’ fees and expenses in the amount of $290,579.36.

Bill Bundy's January 19 Letter

In a letter dated January 19, 2021, the Owner's counsel provided a letter from
Steinberg Dickey Collaborative ("SDC"), the architect on the Project, in which SDC
purported to identify documents that constitute the "Project Close Out Documents” referred
to in the arbitration award. As explained below, Carter & Carter denies that much of the
documentation identified in SDC's letter is required under the Contract and other items
require no further action from Carter & Carter.!

As-Built Drawings.

As is true with many of the specification sections to which SDC refers, there is no
“Section 017000” in the specifications (the “Specifications”) on which the Contract was
based. A copy of the index to the Specifications is enclosed as Exhibit 4. The closest
thing in the Specifications to what SDC references is Section 10700. It is entitied
“Execution Specifications.” A copy of that section is enclosed as Exhibit 5. It does not
contain a section “2.3” as referenced by SDC, and as-built drawings are not referenced
anywhere in it.

As-built drawings were referenced in Carter & Carter's comments and clarifications
(the "Comments and Clarifications”) that were included in the Contract and specifically
control over the Specifications. See Contract, Art 1. On page three of the Comment and
Clarifications, the parties agreed that “Record drawings / red-line plans that show changes,
revisions, and as-built conditions are included and will be provided to the Owner upon

¥ SDC admits that many of the close-out documents have been provided. Those
issues are not addressed here.

WWHGD.COM
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MEXSEN|PRUET

Charleston
Charlolte
Columbia
Greensbhoro
Greenvilla
Hilton Head
Myrile Beach

Raleigh

1230 Maln Street
Suite 700 (29201)

PO BOX 2426
Columbia, SC 29202
www.nexsengpruel.com

Henry W. Brown
Senior Counsel
Admilted In SC

March 12, 2021

VIA E-MAIL

L. Franklin Elmore, Esquire
felmore@elmoregoldsmith.com

Elmore, Goldsmith, Kelley & DeHoll, P.A.
55 Beattie Place, Suite 1050

PO Box 1887 (29602)

Greenville, SC 29601

Re:  Arbitration; Carter & Carter v. Weco

Frank:

Thank you for setting the conference call to discuss our differences with Carter
regarding the resolution of the remaining issues left open in your award of January 4,
2021. Carter and Weco sharply disagree as to what is left to resolve, and need your
intervention to rule on our dispute.

There are three issues open and that need to be heard and ruled on before thereis a
final award on the claims presented. The first is the SCDOT claim for damage to the
roadway, and the closeout punchlist from the SCDOT, The second is the fulfillment of
all of the requirements set forth in Article 9 of the A201.

After these claims are ruled upon and damages determined, the final award can be
calculated and the third issue, prevailing party determined and fees, if any, assessed.

You properly referenced functus officio in your supplemental award, but this doctrine
clearly recognizes that where issues are left open or subject to later evidence, the
arbiter has the right to address these open issues even if other portions of the award
are final.

T (603) 253-8273

F 803.727.1415

E HBrown@nexsenpruel.com

Nexsen Pruet, LLC

Attorneys and Counselars at Law

NPCOL1:85905R5.1-LT-(SMR) 021146-00128
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L. Franklin Elmore, Esquire
March 12, 2021
Page 3

Article 9
The Award states the following:

| therefore find and award the total amount of
$2,640,715.80 to Carter & Carter Construction, LLC to be
paid within thirty (30) days after it submits those documents
and materials required by Article 9.10 of the AIA 201
General Conditions of the Contractor for Construction (the
“Project Close Out Documents”).

The Contract was not repealed by the Award, and it remains of full force and effect,
and must be complied with by both sides. The direction to comply with Article 9.10
compels Carter to do no more or less than it contractually agreed to do at the
inception of the Contract. If there is a dispute about whether 9,10 has been complied
with, then it would be resolved as determined by the contract, which is by arbitration,
The Award directs compliance with 9.10 which can take place only after the Award
was issued. There is nothing in the Award that defines for both sides the steps and
acts necessary to comply with 9.10 so compliance with this contract clause as required
by the Award can take place only after the Award is issued. There is no wisdom or
efficiency to have you quit on the arbitration midstream and leave the parties to find
another arbiter to spend the time, and money, to learn the project as well as you do,
and determine if Carter has complied and if not, what are the damages.

In previous correspondence Carter has not commenced any action to comply.

The first requirement of 9.10 is that when the Architect finds the Work acceptable
under the Contract Documents and the Contract fully performed,” the Architect will
issue “a final certificate for Payment” stating that “the Work has been completed in
accordance with the terms and conditions of the Contract Documents”.

There is no allowance for incomplete or deficient work, punch list or otherwise.

There are four additional items that are not properly constructed, and must be
corrected before the project architect can certify that the Work has been fully
performed. These 4 items have been determined to be deficient after the testimony

in the arbitration was completed and were not a part of the arbitration. These items
and the estimate of cost are:

NPCOL1:8590585.1-LT-(SMR) 02114600128
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WEINBERG WHEELER 1344 Peachioe Road, NE 404,874 2700 Othice
HUDGINS GUNN & DIAL Suite 2400 404,375 9433 Fon
TRI1IAL AWYERS Atlanto, GA 30326

Willlam J. Sheppard

wsheppard@wwhgd.com
Direct 404.591.9606

March 16, 2021

VIA ELECTRONIC MAIL
felmore@elmoregoldsmith.com

Franklin Elmore, Esq.

Elmore Goldsmith

P.O. Box 1887

Greenville, South Carolina 29602

Re:  Carter & Carter Construction, LLC v. Weco River District

Dear Mr. Elmore:

This letter responds to your request for a description of Carter & Carter Construction, LLC's
(“Carter & Carter”) position regarding the ongoing disputes with Weco River District, LLC
(“Weco™) arising from and relating to the Brookland Village project (the “Project”). Carter &
Carter believes therc are three issues outstanding. They are: (1) the issue of prevailing party
attorneys’ fees in the arbitration that was conducted last summer (the “Past Arbitration™) and for
which you issued an award (the “Award”) in early January 2021; (2) the “closeout documents” that
are required from Carter & Carter in accordance with your Award in the Past Arbitration; and (3)
the appropriate means for resolving the new claims that Weco has asserted recently in
comrespondence based on the Project architect’s inspections, including the work that SCDOT is
allegedly requiring. I will address each in turn.

1. Prevailing Party Attomeys’ Fees.

As you know, the contract (the “Contract”) between Carter & Carter contains a provision that
empowers you to award attorneys’ fees and expenses of the Past Arbitration to the prevailing party.
The Contract states in pertinent part as follows:

§ 462 Claims not resolved by the parties shall be decided by binding
arbitration which, unless the parties mutually agree otherwise, shall be
govemed by the Construction Industry Arbitration Rules of the American
Arbitration Association currently in effect. Any arbitration shall not be
administered through the American Arbitration Association but shall be a
private arbitration decided by [a] single arbiter unless agreed by all parties
joined. [and]

§ 4.6.6 Judgment on Final Award. The award rendered by the arbitrator or
arbitrators shall be final, and judgment may be entered upon it in accordance
with applicable law in any court having jurisdiction thereof. The arbitrator

ATLANTA s BIRMINGHAM « LAS YEGAS « MIAMI +» OILANDD WWHGD.COM
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WEINBERG WHEELER
HUDGINS GUNN & DIAL
TRIAL LAWYERS

Franklin Elmore, Esq.
March 16, 2021

Page 2
may award the prevailing party or parties attorneys’ fees and expenses of the
arbifration and allocate costs of the arbitration among the parties as justice
requires.

[See Carter & Carter Arbitration Exhibit 16 (pp. 79-80).] In your Award, you concluded that Carter
& Carter was owed the sum of $2,640,715.80 (which was net of $668,215.84 allowed to Weco as a
credit against the balance of the adjusted Contract Price). In the final two sentences of the Award,
you wrote as follows:

Any award of attorney fees and costs to the prevailing party is expressly
reserved for future consideration.

The parties shall jointly bear the costs, fees, and expenses of the Arbitrator.
[Award (dated January 4, 2021) p. 3.]

Your Award dealt with the issue of allocation of costs as permitted in the Contract. The decision to
defer issuing a ruling on attorneys’ fees is consistent with the discussions that you and the partics
had near the conclusion of the in-person hearing in Past Arbitration. Specifically, the parties
discussed and you agreed that there was no reason to hear testimony on the amount of attorneys’
fees until the Award was entered and the outcome was patent. Once the Award was issued, the
“prevailing party” issue was ripe for decision.

As set out in my letter to you dated January 25, 2021, Carter & Carter contends that it was clearly
the prevailing party in the Past Arbitration. In your Award, you clearly rejected most of Weco’s
arguments, including that there was no limit on liquidated damages, and concluded that Carter &
Carter was owed a net amount of just over $2.64 million for its work on the Project. Accordingly,
for the reasons set forth in that letter, Carter & Carter requests that you rule on the issue of the
“prevailing party” and award fees and expenses as you deem are required by justice in this matter.
Carter & Carter submitted sworn testimony on that issue with my January 25 letter.

2. The “Close-Out Documents.”

In the Award, you wrote that Weco was required to pay Carter & Carter the amount awarded
“within thirty (30) days after it submits those documents and materials required by Article 9.10 of
the AIA A201 General Conditions of the Contract for Construction.”” [Award (dated January 4,
2021) p. 2.] The documents that Carter & Carter is required to submit are listed in Section 9.10.1.1

as follows:

N Three sets of As-built drawings showing actual construction of all
portions of the Work and incorporating all changes and amendments
thereto.

2 Guaranties and Warranties required by specific Sections of the
Specifications.

WWHGD.COM
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true and correct copy of the Clarification is attached hereto as Exhibit L. As the Arbitrator
wrote, the Clarification was issued because Weco sought “clarification of, among other things,
whether claims of Weco for defective construction were, or were not, presented during these
proceedings and considered; and are, or are not, encompassed by the Arbitration Award.” [See
Ex. L] In the Clarification, the Arbitrator purported to list the “claims and issues presented and
considered, and the amount claimed for each was either allowed, or denied, in whole or in
part.” The Arbitrator then said that “other than characterized by the Exhibits presented by
Weco during this proceeding, no evidence or claims for defective work were presented by
Weco and® were considered or encompassed by the Arbitration Award.” [See Ex. L.]

By letter dated February 24, 2021, a new lawyer made an appearance in the Arbitration
on Weco's behalf. A true and correct copy of that February 24 letter is attached hereto as
Exhibit N. Weco’s new counsel wrote as follows:

Both WECO and Carter [& Carter] are addressing the open claims
discussed in your initial award and looking for resolution by agreement. |
suspect however that we will not come to agreement as to the DOT
issues or the Article 9.10 requirements for contract closeout. To the

extent we don’t reach agreement, we will submit our respective
remaining claims for resolution.

[Ex. N.] After receiving that letter, the Arbitrator scheduled a telephone conference to discuss
the parties’ positions. That conference was scheduled for March 3, 2021.

On March 1, 2021, Weco sent another email to Carter & Carter purporting to provide
notice of “deficient construction items.” A true and correct copy of the March 1 email is

attached hereto as Exhibit O. That email assigned dollar amounts to the claims on the three

2 Two days later, on February 17, 2021, the Arbitrator issued an “Errata to Clarification of
Arbitration Award” in which he change the word “and” to “or.” A copy of that document is
attached hereto as Exhibit M.
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to the “prevailing party”), the Clarification does nothing to address that issue. Instead, the
Arbitrator overstepped his authority and attempted to create an argument for Weco regarding
the issue of res judicata on claims that Weco is now attempting to bring forth.

1. The Arbitrator Decide Issues With Regard To He Has No Authority.

As discussed above, the Contract has a detailed and specific dispute resolution process
that must be followed. First, the Architect must offer his opinion on a claim. [Ex. A (A201
General Conditions § 4.4.1).] Then, Weco and Carter & Carter representatives must engage in
“direct discussions” or mediation “as a condition precedent to arbitration or the institution of
legal or equitable proceedings by either party.” [Ex. A (A201 General Conditions § 4.5.1).]
Then, if the claim is not resolved, a party must submit a demand for arbitration. [Ex. A (A201
General Conditions § 4.6.1).]

Weco has asserted four claims — one based on the SCDOT Issue, one based on water
intrusion at the storefront in one building (“Building 3”), one for alleged corrosion in the
slipdeck, and one for a “[d]isconnect that is shown on the plans and is missing from retail
space” in Building 3. [See Exs. K, M.] With the exception of the SCDOT lIssue (which the
arbitrator found previously was “premature”), Carter & Carter contends that all the issues
Weco has raised recently were resolved by the prior Arbitration. As the court in Nunnery v.

Brantley Constr. Co., Inc., 289 S.C. 205 (1986), stated

“If a defendant, having a demand against plaintiff, pleads it as a
counterclaim in the action, he must make the most of his opportunity
and exhibit his whole damage, for the judgment in the action will prevent
him from afterward using the same matter, or any part of it, as a
separate cause of action against the former plaintiff in any subsequent
action between them, whether such counterclaim was allowed or
disallowed.”
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Lexington Common Pleas

Case Caption: Weco River District, Llc VS Carter And Carter Construction, Llc ,
defendant, et al

Case Number: 2020CP3200580

Type: Order/Substitution Of Counsel

It Is So Ordered

s/ Walton J. McLeod

Electronically signed on 2021-09-03 14:14:25 page 2 of 2
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WALTER H. BUNDY
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January 29, 2021

Yia Email

L. Franklin Elmore

P.O. Box 1887

Greenville, SC 29602
felmore@elmoregoldsmith.com

RE:  Weco River District, LLC and Carter and Carter Construction, LLC
Brookland Village, West Columbia, SC

Dear Frank:

As instructed, please allow this to serve as my reply to Carter and Carter Construction,
LLC’s (“Contractor™) response to my letter of January 19, 2021 regarding only the ripeness of any
determination of a prevailing party in this matter.

As you are aware, the award has been issued in this matter. Rule R-51(a) of the AAA
Construction Industry Arbitration Rules does not allow modification of the award except lo correct
clerical, typographical, technical or computational errors. Therefore, the award is how complete
except for those issues that are outstanding, including but not limited to, the project close out
requirements of Section 9.10 of the A201 (*9.10"), which include the SCDOT issues, warranty
work and deficiencies.

The award does not dissolve the terms and requirements of the Contract Documents,
however. They remain in force. In fact, the very procedure for the issuance of the award was a
function of the Contract. In essence, Contractor was appealing the initial decision(s) of the
Architect on certain issues. In making that appeal, Contractor made the demand for arbitration
prior to completing the project. The award recognizes both that the Contract is still in force and
that Contractor must perform the conditions precedent of 9.10 prior to being eligible for payment.
The payment of the award is conditioned on Contractor’s compliance with the 9.10. If the
Contraclor does not comply with the requirements of Section 9.10, it is not entitled to payment of

any amount of the award.

The initial determination of the requirements of Section 9.10 and compliance therewith is
now left to the Architect. Enclosed please find a letter from the Architect outlining the
requirements Section 9.10. The Architect has set out what needs to be done and it remains the
obligation of the Contractor to perform prior to being entitled to any payment.

EXHIBIT
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WALTER H. BUNDY
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February 2, 2021

Yia Email

L. Franklin Elmore

P.0O. Box 1887

Greenville, SC 29602
felmore@elmoregoldsmith.com

RE:  Weco River District, LLC and Carter and Carter Construction, LLLC
Brookland Village, West Columbia, SC

Dear Frank:

In brief response to Carter and Carter Construction’s (“Carter") latest response, [ olfer that
the specification sections and substantial completion provisions have nothing to do with Section
9.10 and your award. 1f Carter does not comply with Section 9.10 and the Qwner is forced to self-
perform anything under Section 9.10, including SCDOT issues and matters listed in the Architect's
letter, then that amount may reduce the final payment. In addition, Owner has notified Carter of
defective construction/warranty issues that should be remedied under the terms of the Contracl.
Should Carter refuse to address these items as well, the final payment may be impacted. As such,
any determination of a prevailing party in this action is premature

With kindest regards, [ remain.

WHB/kjw
ce:  William Sheppard, Esq.
Weco River District, LLC
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EXHIBIT B

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON )
IN THE MATTER OF ARBITRATION BETWEEN

Civil Action No. 2020-CP-32-00580

Carter & Carter Construction, LLC,

CLARIFICATION OF
ARBITRATION AWARD

Claimant,

“Nd EZE GL 834 1202 - G314 ATTYOINOH L33

-and-

X37

Weco River District, 1L1.C,

Respondent.

wvvvvvvv-—vvv.

Respondent Weco River District, LL.C (*“Weco”) seeks clarification of the Arbitration
Award dated January 4, 2021. Specitically, Weco seeks clarification of. among other things.
whether claims of Weco for defective construction were, or were not, presented during these
proceedings and considered; and are, or are nat, encompassed by the Arbitration Award.

Initially, the question arises of the authority of the arbitrator to consider Weco's request

tor clarification. The parties entered into a modified version of AIA Document A 102, 2007

0BSO0CEJD0S0TH3ISY D - SYINd NOWWOD - NOLDN

edition, Standard Form of Agreement Between Owner and Contractor where the basis of payment
is the Cost of the Work Plus Fee with a Guaranteed Maximum Price dated May 13, 2017 (the
“Agreement”™). Article 16.1.2 of the Agreement incorporated by reference a modified version of
AIA A201, 1997 edition, which contained the following dispute resolution provision:

§4.6.2 Claims not resolved by the parties shall be decided by binding arbitration

which, unless the parties mutually agree otherwise, shall be governed by the

Construction Industry Arbitration Rules of the American Arbitration Associalion
currently in effect. Any arbitration shall not be administered through the American

EXHIBIT
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STATE OF SOUTH CAROLINA )
IN THE COURT OF COMMON PLEAS

)
COUNTY OF LEXINGTON )

IN THE MATTER OF ARBITRATION BETWEEN

) Civil Action No. 2020-CP-32-00580
Carter & Carter Construction, LLC, )
)
Claimant, ) ERRATA TO CLARIFICATION OF
) ARBITRATION AWARD
)
-and- )
)
Weco River District, LLC, )
)
Respondent. )
)

With the exception of any claim by SCDOT for damage to its roadway which is not ripe
for review ; and, other than those characterized in the Exhibits presented by Weco during this
proceeding, no evidence or claims for defective work were presented by Weco and o were

considered or encompassed by the Arbitration Award.

o
February 17,2021 _ At e FF
L. Franklin Elmore, Arbitrator

e
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7. The parties have executed a supplemental settlement memorandum containing
additional terms which are incorporated by reference and the arbitrator reserves the authority to
resolve any disputes or disagreements which may arise from the terms or conditions of the

supplemental memorandum.

AND IT IS SO ORDERED this 12 day of November, 2021.
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L. Franklin Elmore

085002£400202#38YO - S¥31d NOWWOD - NOLONIX3TT - Wd 2§ €2 AON 1202 - Q314 ATIVOINOH10313

R. 473





R.474





R.475





R. 476





R.477





R. 478





R. 479





Wﬁ Gma“ Walter Bundy =walter@bundymcdonald.com>

RE: Carter & Carter - Weco [IWOV-NPCOL1.FID1573864]

1 message

Brown, Henry W. <HBrown@nexsenpruet.com> Thu, Apr 15, 2021 at 1:07 PM
To: Walter Bundy <whbundy@att.net>
Cc: Walter Bundy <walter@bundymecdonald.com>, Brent McDonald <brent@bundymedonald.com>

P don’t know either. | suspect WECO knows it owes you something. | don't think nothing has ever baen
considered. | think they were surprised and disappointed when youl withdrew from representation, This too will
get worked out. Right now we are trying Lo put logether the remaining claims to (inish the arbitration,  HB

Henry W. Brown

Senior Counsel

Nexsen Pruet, LLC

1230 Main Street, Suite 700
Columbia, SC 29201

Post Office Box 2426 (29202)

T. 803.253.8273, F. 8037271415
HBrown@nexsenpruet,com

www.nexsenpruel.com

NEXSEN'PRUET

Nl Gma:i l Walter Bundy <walter@bundymcdonald.com>
Re: Carter & Carter - Weco [IWOV-NPCOL1.FID1573864]

1 message

Walter Bundy <whbundy@att.net> Thu, Apr 15, 2021 at 12:36 PM

To: "Brown, Henry W." <HBrown@nexsenpruet.com>
Cc: Walter Bundy <waller@bundymedanald.com>, Brent McDonald <brent@bundymcdonald.com>

I'm not sure ,nor do | have any way of knowing how long “further down the road " is .

| do know we have not been paid in aboul a year.

I can't imagine Weco believes that they owe none of the outstanding involce.

I'm not prepared to finance this litigation without a partial payment in the very near future and would
suggest a supplemental/ amended written fee agreement as to the balance.

If my firm is done we are entitied to get paid

Please call me anytime after 2 today

Thanks

Walter Bundy
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