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STATE OF SOQUTH CAROLINA V. HERBERT LEROY HOLMES 5

The Court: Good afternoon, Ladies and
Gentlemen.
Jury: Good afternoon.
. The Court: Good afternoon,. Ladies and
Gentlemen.

Jury; Good afternoon.

The Court:‘Oh you’ re so excited to be here.
Thank you for that. Let me begin by introducing myself.
I’m Diahe Goodstein. I am from Summerville and I am one
of the two resident judges from the first judicial
circuit. And I am s¢o happy to report to you that you
live in the first judicial circuit, which is Dorchester
and Orangeburg Counties. Ladies and gentlemen, I want to
thank you for reporting this afternoon for this trial of
general sessions or criminal court. Ladies and
gentlemen, in the United States, we are a citizen—based
judicial system and if ydu were not here, there would be
no reason for any of us to be here. So we send out
summons for péople like you to report to jury service and
help fellow citizens resolve disputes. And since.this is
a'term of criminal court of general sessions, we know
that one side of the dispute is‘the State who has
maintained that there are fellow citizens who have

violated one or more of the criminal laws of the state of

South Carolina. Those individuals have pled not guilty

sl
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STATE OF SOUTH CAROLINA V. HERBERT LEROY HOLMES 6

and we have a disputes. We need your help to be the
finders of fact, be the finders of fact to determine
whether or not the State has met its burden of proving
each and every allegation of whatever matter they aliege
he has violated beyond a reasonable doubt. And we will
talk a lot more about that to those of you who have the
opportunity to serve on the jury.'

Ladies and gentlemen, I want to begin,>if you
will, by telling you some of the folks who are here with
you. I’m going to begin by introducing you to our
elected clerk of court and she’s actually going to handle
the.introductions for me this afternoon. But I want to
introduce her to you because otherwise, she wouldn’t get
introduced. Cheryl Graham is our clerk of court and I
have known her a very, very, very long time. Toco long
for either.of us to talk about. But let me just tell you
that neither one of us was using hair dye at the time.
She and I have many years ago. She literally was one of
the babies. I think she was there in middle school in
the clerk’é office and they used pencil and paper. Our
clerk’s office today, ladies and gentlemen, very much
through the energies and efforts and the gaucheness of
our clerk of court has become one of thevmost
technologically advanced clerk’s office in this country.

When our chief justice was able to obtain a grant from
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STATE OF SOUTH CAROLINA V. HERBERT LEROY HOLMES 7
the federal government, several years ago now, one of the
places that she went when she started looking at one of
our more rural counties to implement the case management
system which was a web based system, which was
revolutionary at the time, now it’s not so revolutionary
now, was one of the places that she came for a cén—do
attitude of people that can handle it and would.and were
up for the challenge, they came to Dorchester County.
And that staff stayed with Mrs. G?aham for about a year
as they transferred data came up with fixes,
technologically speaking, came up with the softwére,
developed the software, and implémented the case
management system, when it came time for them to leave,
about a year later, they couldn’t get them to go. The
chief justice had to send the person in charge of the IT,
said okay it’s time, we’ve got to leave Dorchester
County. We think we need to do one more thing here.

They literally didn’t want to go. As a result, if the
next time you are suffering from insomnia, and it
shouldn’t, I do hope it’s not now, but I want you to go

on www.dorchestercounty.net/clerkofcourt . I messed it

up. What is 1it?
Clerk: Stop at .net and then you can find the
clerk of court after that.

The Court: Right. And you’ll be sleeping in




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF SOUTH CAROLINA V. HERBERT LEROY HOIMES 8
fifteen minutes once you go through all the amazing and

magical things that she does. She is now whenever our

chief justice, whenever she is now implementing new

programs, she i1s in the middle of doing now, and she’s
called on Mrs. Graham to assist in that regard and she’s
part of a planning panel or as we go paperless in our
clerk’s office, Mrs. Graham has now become Madam geek
instead of Madam Clerk, she has become a part of that
wonderful strive to become paperless and it scares me to
death, Mrs. Graham tells me not to worry. Ladies and
gentlemen, please allow me to introduce you to truly an
insightful and a visual person, a visionary clerk of
court, Mrs. Cheryl Graham.

Mrs. Graham: Thank you so much Judge. I
introduced part of my staff downstairs but also in‘fhe
courtroom with me is Ms. Becky Stevens. She is my civil
court coordinator and courtroom employee. She had a
special guest with her today. Her mother is wvisiting
from out of state. This is Mr. Joe. 1I'm going by first
names and he is with the security here in the courthouse
and the courtroom. And Mr. Smithy there, he’s
celebrating a birthday today. In the corner over there
Ms. Dorothy Salisbury, the bailiff; I think y’all met her
downstairs and Ms. Catherine. And then in the back is

Mr. Marvin, he is also part of our security team here.
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STATE OF SOUTH CAROLINA V. HERBERT LEROY HOLMES 9

The Court: Thank you so much. And I'm going to
ask my court reporter to introduce herself.

Mrs. Singletary: Hello, I'm Melissa Singletary,
I'm the court reporter for this week.

The Court: And she says that as though that’s a
normal thing. Mrs. Singletary is our court reporter, she
is the keeper of our records. We could not hold court if
she wasn’t present because she is a court of record. It
is an awesome responsibility to keep the record and Mrs.
Singletary does it in the most extraordinary fashion.

You will notice that she is holding up a mask. She’s not
holding up a mask to hide herself as she giggles about
me, but she’s actually known as a mask writer and she is
repeating everythiﬁg that is said in the court. She’s
also recording it digitally in a number of different
forms so that in the event that our jury needs to have a
portion of testimony replayed or if there’s ever a need
for the information about what was said, what was done in
the clerk of court, she has that. During the course of
the trial, if there are any exhibits which are admitted
into evidence, they come to Mrs. Singletary and it
becomes her responsibility to be responsible for them,
marking them, keeping up with them and she does that
until such time as the exhibits go back to the jury for-

the jury’s deliberation at the conclusion of the case.
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STATE OF SOUTH CAROLINA V. HERBERT LEROY HOIMES 10
Once the jury’s deliberations are ended, it is Mrs.
Singletary’s responsibility to again, collect and marked
and account for those exhibits. She then files them with
the clerk of cburt who keeps them forever. Mrs. Graham
has a door that she’s had since 1970 something literally.
So they do come to the Clerk of Court where they’re kept
really forever. Now ladies and gentlemen, you will find
it fascinating to watch the proficiency in which Mrs.
Singletary operates. It’s really quite remarkable.

Ladies and gentlemen, to my right is Mrs. Anna

Welch, she is my law clerk. She ié my lawyer. Ladies
and gentlemen, we as the judiciary members of the court
have the’honor of having a young person spend typically
their first year or two out of school with us. It is the
most wonderful relationship and it really is give and
take. It’s wonderful for them because it gives them an
opportunity to spend those first several months outside
of law school observing trials. They get to watch the
action if you will, those things they’ve been studying
for the last three years. And it’s wonderful for the
judiclary because they just got out of law school so they
know everything. So you will see Ms. Welch coming and
going because she’s obviously working on things that we
have, other matters that we have. She’s also assisting

me during the course of the trial so you will see her
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STATE OF SOUTH CAROLINA V. HERBERT LEROY HOLMES 11

come and go.

Ladies‘and gentlemen, there are other folks
that have matters pending before the court and I look
forward to introducing them to you as their cases are
called. |

Let’s focus on you. Let’s focus on you.

Ladies and gentlemen, jury qualifications are done in
stages and that’s why you have appeared this afternoon.
The firsﬁ thing is Ms. Graham will call the roll. And as
your name is called, I'm going to ask you to stand and
give the information from the board. Please give us just
a word or two about how you ére self-employed or if you
are retired, the position from which you are retired.
Ladies and gentlemen, with regards to respect, if your
spouse 1s self-employed or spouse is retired, also just a

word or two about their self-employment or position that

they are retired. Now, let me give you examples. I am a
self-employed dog groomer. I am a retired dog groomer.
And that will certainly be ample information. Once the

roll call is over, then there are some statutory mandated
questions that I must ask of you. Once I've asked you
those questions and you have responded, then we’re going
to take a break. Then we’re going to come back from a
short break and then I'm going to introduce you to some

folks, I'm going to read to you a non-argumentative
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statement, I’'m going to find out whethef or not anyone
knows or thinks they may know anything about our first
matter for trial. I'm géing to intfoduce you to some
folks that are associatéd with that first trial. And
then ladies and gentlemen I’'m going to ask you those
questions and then we’re going to select our jury for our
first trial. Those of you who are in at that point our
remaining jurors, I’1ll give you some instructions about
how we’re going to stay in confact with each other over
the balance of the week. That gilves you an overview
about what we’re going to be doing this afternoon.
Ladies and gentleﬁen, as part of our qualifications
process because of the truth of the answers you arelgoing
to give me is so important I’'m going to ask you to please
stand, raise your right hand as I administer an oath.

Ladies and gentlemen, do you solemnly swear or
affirm that you will provide truthful and complete
answers and responses during this jury qualification
process? If you accept the oath, please indicate by
saying I do and by being seated at this time.

Jury: I do.

The Court: Thank you so much ladies and
gentlemen. If there was anyone that didn’t take the
oath, please stand at this time. Ladies and gentlemen,

we receive our names for jurors from three sources, from

-
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three sources. From the‘voter registration in roles
Dorchester County, and from the South Carolina Department
of Public Safety, used to be known as the highway
department; St. George 1s across the street in the form
of driver’s licenses and identification cards. Now, you
do not have to have it with you, but if you do not have
at least one of those identification, although if you
drove up here and don’t have your driver’s license, there
might be a problem getting home. However, ladies and
gentlemen if you don’t have at least one of those items,
you do not have to have it with you, but if you have one
of those, I'm going to ask you to please stand because I
do not know how fortunate we were to have you be here,
just came off 78 to see what’s going on at the
courthouse. 1If you don’t have a driver’s license or
identification card issued by the Department of Public
Safety or if you’re not a registered voter of Dorchester
County, please stand at this time. And I find no one
standing. Ladies and Gentlemen, at this time I'm going
to call on Mrs. Graham to please call my roll.
(Roll Call by Mrs. Graham)

The Court: Thank you. Alright ladies and
gentlemen, I now have certain statutory mandated
questions that I must ask of you. It is absolutely

essential that I receive from you accurate and truthful
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responses. And 1n order to facilitate that, ladies and
gentlemen, I want to talk about these questions in a
general sense and then I'm going to ask them of you.
Most of these questions are not particularly personal,
however, there are some that are a little more personal.
To ensure that I'm able to get accurate information from
you under the ocath that you just took, this is going to
be the way I’'m going to proceed. I’'m going to ask the
question and after each of these questions, I'm going to
say “If anyone needs to respond, please stand.” Now,
ladies and gentlemen, 1f you need to respond and you’d be
embarrassed étanding, I'm goin@ to issue an invitation
for you at the end of this part of the process and that
will be an opportunity for you to come forward and speak
a little more privately with me, the clerk, and, of
course, our court reporter._ What would obviously not be
okay would be that you needed to respond and you’d be
embarrassed standing in the presenée of your fellow
jurors and you just choose not to stand. That would of
course be a violation of your oath. So ladies and
gentlemen, if I ask a question and you need to respond to
it and you don’t want to stand and expose that
information in the presence of your fellow jurors, just
make a note and come forward when I ask you to do so.

Now, here are the questions which determine
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your eligibility to serve. Is any member of our Jjury
panel not a citizen of the United States? If you are not
a citizen of the United States, please stand. I find no

one standing. Do we have any members of our jury panel

who is not a citizen and resident of Dorchester County?

If you are not now a citizen and resident of Dorchester
County, please stand. I find no one standing. Do we
have any member of our jury panel who is unable, who is
not able to read, write, speak, or understand the English
language? If you cannot read, write, speak, or
understand the English language, you can stand now and
disclose the information or come up late. ©Now, I know
that there are those of you that are going okay, that’s
interesting. If you don’t understand the English
language, how are you supposed to understand what you’re
being asked? I ponder this question. That’s why I
always tell the jury panels that these are statutorily
mandated. Ladies and gentlemen, if you are sitting by
someone and you don’t think they know the English
language, let me.know. Either come forward or let me
know now. Thank you. And I find no one standing.

Ladies and gentlemen, does any member of our
jury panel have less than, less than a sixth grade

education or its equivalent; less than a sixth grade

~education or its equivalent? Let’s talk about what in




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

STATE OF SOUTH CAROLINA V. HERBERT LEROY HOIMES 16

the world you mean by equivalent. Well, ladies and
gentlemen, I think if you’re working and paying your
bills and doing all the many things that you must do just
to get by every day, you have a lot more than a sixth
grade or equivalent. Here’s the question: do you have
less than a sixth grade education or its equivalent?
You’re welcome to stand i1f you need to respond or you
certainly can come up here. And I find no one standing.
Now, ladies and gentlemen, do we have any member of our
Jjury panel who would be unable, not able, as a result of
a physical or mental infirmity, a mental or physical
problem or challenge and because of that mental or
physical infirmity, you would be unable to serve on a
jury this week?A In other words, do you have something
such as a medical condition that would interfere or keep
you from being able to serve on a jury this week. You
can stand now or come up at the end. Yes ma’am, do you
want to come up at the end or stand now?

Juror: Come up.

The Court: Very well, I’11 see you soon.
Alright, now, do we have any member of our jury panel who
has been convicted, that would be either by é trial or by
a guilty plea, who has been convicted of a crime
punishable by imprisconment for more than one year and

your civil rights have not been restored by pardon or
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amnesty? Now, punishable by imprisonment for more than a
year means that you could’ve received punishment of more
than a year in prison, you may have received a
probationary sentence or perhaps a fine. But what is
important here is that you could’ve received punishment
of more than a year in prison and your civil rights have
not been restored by pardon or amnesty. Ladies and
gentlemen, if you respond to this question, you can stand
now and disclose the information or come up at the end.
Yes ma’am, you want to come up at the end?

Juror: At the end.

The Court: Or you can stand now, whichever is
your preference. Yes ma’am, you want to tell me? If you
want to approach, just come up at the end. Alright,
that’11 be fine. ©Now, ladies and gentlemen, is there any
members of our jury panel a clerk or deputy clerk of
court, constable, sheriff/ or other commission law
enforcement officer, county commissioner, county officer,
probate judge, or any person employed within the walls bf
any courthouse? If so, please stand at this time. T
find no one standing. Do we have any member of our jury
panel who has served as a member of the jury in a court
of common pleas, general sessions, not magistrates court
or municipal court, but in a court of record, during the

calender year of 2013? If so, please stand at this time.
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And I find that no one is standing. And do we have a
member of our jury panel who has served as a member of
the grand jury, and this is one of those things if you
had it, you know it, served as a member of the Dorchester
County grand Jjury in the last several years, have you
served as a member of the Dorchester County grand jury in
the last several years? If you have, please stand. And
I find no one standing.

Now, we move to jury exemption. An exemption
does not mean that you have are not qualified to serve it
simply means that you have the right to say thank you so
much, but I choose not to serve. An example of an
exemption is this: People who are sixty-five years old or
older are entitled by state law to an exemption. Now,
people who are sixty-five years old or older obviously
represent a terrific panel for jury service. I urge you
to serve, we want you to serve. Because of your life
experiences, you are a fabulous juror. However, state
law says that you’re entitled to an exemption, probably
because by the time you reach sixty-five years old,
you’ve had an opportunity perhaps to serve in the
military in some form or fashion, certainly to use your
taxes, so you have served the community for a long time.
Our state legislators have determined that you’re

entitled to an exemption. So I ask do we have any
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members of our jury panel who are sixty-five years old or
older and you wish to be exempted from your jury
services? If so, please stand at this time. No way.
Tell me your name and number.

Juror: 67.

The Court: Very well. My goodness. Alright,
we will miss you. Yes, you’'re free to go although we
will be weeping as you leave. Now, our next exemption
deals with those of you who have some prior jury service.
State law allows for exemption of jury service when you
combine the fact that if you’ve served on jury duty
during 2013 you are qualified and the exemption, what
this boils down to is that no juror is required to serve
more than once in a three calender year. So I ask is
there any membef of our jury panel who served as a member
of the jury in a court of record, magistrates court,
municipal court, common pleas or general sessions during
the calender year 2012 or 2011 and you wish to be
exempted from your jury service? If sd, please stand at
this time. And I find no one standing. Now, do we have
any members of our'jury panel who have served as grand
jurors and if you didn’t know, as a grand juror in the
last five years anywhere? If so, please stand at this
time. And I find no one standing. Now ladies and

gentlemen, our next exemption deals with those of you who
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have small children. Please listen very carefully
because this particular exemption has several parts and
each and every part must apply to you for you to be
e%empt on this basis. You may be exempted from your jury
service 1if you have a small child or children under seven
years old, meaning six years old and younger and you have
legal custody of that child or children under seven years
old, six years old and younger and you are the principal
care giver of your child or children under seven and you
are unable, you simply cannot make arrangements for the
adequate care of your child or children while performing
your jury duty. If this exemption applies to you and you
need to exercise it, please stand at this time. And tell
me your number.

Juror: 118.

The Court: Number 118. Yes ma’am. Alright,
and do you work outside your home?

Juror: No, ma’am.

The Court: You work inside your home?

Juror: Yes, ma’am.

The Court: Which means you work 24/7, you never
have a moment. I think you should stay with us to h ave
a little time off. You have a little one at home?

Juror: Three.

The Court: Three little ones under seven? You
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definitely want fo stay with us for a break. We’ll give
you a pillow and a blanket. Very well. Well, let me
tell you what’s going to happen to you. You're going to
blink your eyes, they’re going to be 29, 25 and 21.

Thank you for being with us today, you are free to go.
Thank you so much for being here today. Now, our next
exemption deals with those of you who may work in some
capacity with a school or attending school. You may be
exempted fromAyour jury service if you’re a full-time
student, school teacher, school bus driver, school
principals, you work in a school cafeteria, or you are an
employee of any other school-related function; a crossing
guard, if you need to seek an exemption because your jury
responsibilities this week will conflict with yéur school
responsibilities, we will transfer your service to
another term of court at which time your juror
responsibilities and your school responsibilities will
not conflict. If you need to exercise this exemption,
please stand at this time. And tell me your number.

Juror: Thirty-two.

The Court: Alright and you are employed?

~Juror: I'm a student.

The Court: You’re a student. Full time
studeht?

Juror: Yes, we have exams tomorrow and the next
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day.

The Court: You don’t want an extension. I'1l1l
be happy to transfer your service. You can come pick the
week. And you’re jgror, what number are you?

.Juror: Thirty-two.

The Court: Thirty-two. Thank you so much.
Ladies and gentlemen, I know the answer to this is no but
I ask it in abundance of precaution. Do we have any
members of our jury panel who’s employed as a guard with
the Department of Corrections? I know the answer to this
is no but I ask it in an abundance of caution. If so,
?lease stand because state law says that you are to be
exempted. And I find no one standing. Ladies and
gentlemen, do we have any members of our jury panel who
is the primary care giver, the primary care giver of
someone who 1s severely disabled or someone who is sixty-
five years old or older and that person cannot be left
alone and you, quite frankly, must care for that person
or that person will be left alone, therefore at risk? If
this exemption applies to you and you need to exercise
this exemption, please stand at this time. And I find no
one standing. And my favorite one: Ladies and gentlemen,
do we have any members of our jury panel who provide
services for a business, commercial or agricultural

enterprise and whose services are so essential to the
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enterprise. Here’s the kicker, that the enterprise must
close, not should close, but must close if you’re
required to perform your jury duty. See how close you
got? Ladies and gentlemen, if this exemption applies to
you and you need to exercise this exemption, please stand
at this time. And I find no one standing. Now, ladies
and gentlemen, that concludes the statutory list of
qualifications and exemptions for your jury service. It
may be that you’re quélified and‘the exemption applies to
you but jury service this particularly would constitute
an extreme hardship upon you for a particular reason. I
cannot permanently excuse a juror from jury service but
under extreme and compelling circumstances, that would be
the catchphrase, extreme and compelling circumstances, T
can transfer juror from this term of court to another
term of court at which time the extreme and compelling
clrcumstances will not exist.

Now, ladies and gentlemen, let me give you some
examples. Yéu may have a doctor’s appointment later this
week; T don’t want anybody missing a doctor’s
appointment. I’'m going to transfer your service if you
have a/doctor’s appointment. You may have a loved one
with a doctor’s appointment or treatment and they, quite
frankly, were counting on you to be with them. We will

transfer your service for anyone who has a loved one who
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is counting on you to be with them, not having you with
them because of your jury service. We will transfer your
jury service. It may be that you have inventory at your
place of employment, it happens once a year and you’re in
charge and this is the week, I'm going to transfer your
service for that reason. It may be that the tickets to
the Tahiti are on the refrigerator at home and you’re
supposed to leave Wednesday afternoon, you better have a
big old suitcase because we are all going with you. I
will transfer your service for something also joyful.

For those yoﬁ are goihg to need to approach and let’s
have a chat.

Ladies and gentlemen, that now concludes our
statutory list of qualifications and exemptions for your
jury service. And in just a moment, I'm going to ask
those of you who did not come forward and disclose that
information to come forward and disclose the information
a little more privately with me and of course our Clerk
and court reporter. I’m also going to invite to those of
you who wanted to transfer to anoﬁher term of court to
come forward so that we can discuss whether or not you
need to transfer.

Ladies and gentlemen, very briefly. I am going
to go over the qualifications for your jury service. You

must be a citizen of the United States, you must be a
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citizen and resident of Dorchester County, you must be
able to read, write, speak, and understand the English
language, you must have a sixth grade education or its
equivalent, you must be able to physically and mentally
render efficient jury service, you must not have been
convicted of a crime punishable by imprisonment for more
than a year and your civil rights not restored by pardon
or amnesty, you must not be employed as a law enforcement
officer, county officer or employed within the walls of a
courthouse, and you must not have served on jury duty in
the calendar year 2013 and finally you must not have
served as a member of the grand jury in Dorchester County
in the last several years. If any of these
qualifications concerns you or you have a question about
any of these qualifiéations as they may apply to you and
your circumstance or 1f you have a question or a concern
about one of the exemptions or if you need to seek a
transfer to another term of court or if you need to
disclose the information more privately with me and our
clerk and our court reporter, please come forward at this
time.

Juror: Juror number 137.

The Court: Yes? Hi.

Juror 137: Family going through trial. My

sister is a victim of a sexual assault.
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The Court: She’s going to transfer to a civil
term.

Clerk: Yes ma’am.

Bailiff: Juror number 41.

The Court: Hi.

Juror 41: I have a doctor’s éppointment at
10:30 Tuesday.

The Court: She’s going to transfer and pick a
week. Thank you.

Bailiff: Juror number 96.

The Court: Yes.

Juror 96: Crime of burglary in '98, second
degree burglary.

The Court: He’s disqualified.

Bailiff: Juror number 124.

The Court: Yes?

Juror 124: NeedS'Thursday thru Sunday
protection and has diabetes.

The Court: Transfer.

Bailiff: Juror number 164.

The Court: Hi. Yes, sir.

Juror 164: Overacted bladder and wife doesn’t
drive.

Thé Court: He’s going to stay with us.

Clerk: Juror number 150.
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The Court: Thank you. Yes.

Juror humber 150: Works out of town.

The Court: He’ll stay with us.

Clerk: Juror number 129.

The Court: Yes sir, hi.

Juror 129: Thirty-three years ago I had a
breach of trust and had four years of probation.

The Court: He’s Disqualified.

Bailiff: Juror number 112.

The Court: Yes? Thank you.

Juror'112: Being treated Friday, has high
blood pressure. I work with Glenn Justice.

The Court: We’ll transfer you. Thank you so
much.

Clerk: Number 147.

The Court: 147, yes?

Juror 147: I watch my grandchildren.

The Court:# She’ll stay with us.

Clerk: Juror number 104.

Juror 104: I have a doctor’s appointment
Tuesday at 7:45, but I will be here.

Thé Court: She’ll stay with us.

Clerk: Juror 18.

Juror 18: I have to take my wife to therapy two

days this week.
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The Court: 18. He’s going to transfer.

Clerk: That’s it.

The Court: That’s it. .Our panel is now
qualified. We’re going to take that break that I ta;ked
about ladies and gentlemen. I'm going to ask you to
please be back in the courtroom. Now, we have two
official time-keeping pieces; I'm looking at mine but
you’ re looking at yours. Does it say that it’s about
3:32? Yeah? I'm going to ask you all to be back in the
courtroom ready to proceed at ten minutes until four. I'm-
an ex smoker, I know it takes seven minutes to smoke a
cigarette. That gives you two minutes to get outside,
two minutes to‘get baék, and fhree minutes free time. So
ten minutes until four ladies.and gentlemen, if you will
be back in the courtroom, we’re going to at that point,
I'm going to qualify you for our first case for trial.
Thank you, enjoy your break.

(There was a break 3:32)
(Jury returns to the courtroom 3:56)

| The Court: Alright, ladies and gentlemen, I'm
now going to call on the solicitor to call the first case
for trial.

Mr. Justis: Thank you. Your Honor, at this
time, the State calls the case of State of South Carolina

versus Herbert Holmes. He’s charged on two true billed
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indictments. The first one: indictment number true 2011-
GS-18-0256 on the count of kidnaping. The second
indictment, true billed indictment 2011-GS-18-0257 one
count of criminal sexual conduct first degree.

The Court: Thank you Mr. Justis. Ladies and
gentlemen, let me explain to you what has just happened.
Mr. Justis, Glenn Justis, who is one of our assistant
solicitors here in Dorchester County has just called our
first case for trial. Ladies and gentlemen, in South
Carolina, unlike any other state in our country, the
prosecuting attorney, district attorney, the state’s
attorney, 1f you watch court tv, if you watch t.v.,
District Attorneys. Our prosecuting attorney in South
Carolina are called solicitors. And Mr. Justis just
called our first case for trial is the prosecuting
attorney for the State of South Carolina, Dorchester
County, first judicial circuit, the assistant solicitor
and he’s just called the first case for trial. When he
read out those numbers, those are numbers of indictments,
of indictments. I want to tell you what an indictment is
and what it is not. First of all, an indictment is a
piece of paper. It’s a piece of paper. That’s what it
is. It is a formal charging document. It is notice to a
citizen that the State alleges that that citizén has

violated one of the criminal laws in the State of South
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Carolina. ©Now, let me tell you what an indictment is
not. It isn’t evidence of anything. And it isn’t
evidence of that any of the allegations that it contains.
It’s simply a notice document. It is the formal
instrument, the formal document by which a case comes to
this court. Now, let me hasten to tell you that the
defendant in this case has denied, Mr. Holmes, has denied
each and every allegation of each of the two indictments
and that places the burden on the State to prove guilt
beyond a reasonable doubt. So, it will be the duty of
the jury to determine whether or not the State has met
its burden. ©Now, ladies and gentlemen, the way that
we’re going to be proceeding is that in a moment, I am
going to be reading to you some of the allegations of the
indictments. The only reason that I'm going to be doing
that is to find out whether or not any of you know or
think you may know or have you heard or think .you may
have heard anything about these allegations to include
today. Now, then I'm going to introduce you to some
folks and then I have just a couple of guestions to ask
all of you and then we’re going to get right into our
Jjury selection.

Ladies and gentlemen, on the other side of my giving you
some of the allegations, my guestion to you is going to

be this: do any of you know or think you may know or have
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you heard or think yoﬁ may have heard to include today
anything about these allegations? That’s going to be my
question. Now I would tell you ladies and gentlemen, the
State alleges in part that in Dorchester County on or
about October 25, 1984, that the defendant, Herbert
Leroy Holmes entered the Bookbag Store, kidnaped and
sexually assaulted the victim, a female employee. Ladies
and gentlemen, those allegations found in indictment
2011-GS-18-257, 2011-GS-18-256. Ladies and gentlemen, do
any of you know or think you may know or have you heard
or think you may have heard to include today anything
about these allegations? If so, please stand at this
time. And I find no one standing.

Ladies and gentlemen, allow me please to
introduce you to Mr. Glenn Justis, who is an a;sistant
solicitor here in Dorchester County and alsoc Mr. Phillip
Giese; he 1s also one of our assistant solicitors. Thank
you gentlemen. And I’11l call on one of you to please
name the solicitors in your office, of course the elected
solicitor of the first ﬁudicial circuit is Mr. David
Pascoe. My question is going to be are you related by
blood or marriage or acquainted with, and I'm going to
define that term for you in just a moment to Mr. Justis,
Mr. Giese, or any of the attorney, or Mr. Pascoe,

Solicitor Pascoe, or any of the attorneys that Mr. Justis
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is about to name for you. Thank you Mr. Justis.

Mr. Justis: Thank you Your Honor. Also in our office is
Russell Hilton, Mandy Kimmoﬁs, Megan Paul, Virgil Deas,
and Barney Giese. And those are the other attorneys in
our office.

The Court: Now, let me define the term acquainted with
because I can give a very general definition of that
term. The best way to give you a definition, I’'m going
to give you an example. Ladies and gentlemen, you may
have gone to school twenty years ago with someone whose
name I’11 mention, you hadn’t seen them in twenty years.
Believe it or not, that relationship is old and moldy and
limitéd as it is would be encompasséd within my
definition of acquainted with. It may be, ladies and
gentlemen, that you simply work at the same location with
someone whose name I’11 mention, maybe wave at each other
across the parking lot. Well believe it not, that
relationship, as limited as it is, would be encompassed
within my definition of acquainted with. A good rule of
thumb is if you’re thinking whether or not you should
respond, you should respond and then if I need to ask you
follow up questions, I’1ll do so at that point. So,
ladies and gentlemen, are you related by blood or
marriage or acquainted with Mr. Justis, Mr. Phillip

Giese, Mr. David Solicitor David Pascoe, or any of the
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Aattorneys that Mr. Justis jusf.mentioned. If so, please
stand at this time. Yes, tell me your number or name.

Juror 8: Juror number 8.

The Court: Tell me who you know.

Juror 8: I know Mr. Justis.

The Court: Alright, let me ask you a few follow up
questions and I just want a small answer. First of all,
do you all visit each other’s home?

Juror 8: No.

The Court: And would you describe your relationship
as one that is more professional or one that is more of a
personal natﬁre?

Juror 8: He was the solicitor on charges against my
son.

The Court: Alright, are those still pending or are
they ended? |

Juror 8: One charge is still pending.

The Court: As a result of - well, here’s what I'm
going to do. I’'m not going to do any follow up
questions. What I am going to do tﬁough is I'm going to
ask you to sit this one out for me if you’d be so kind.
Thank you. Stay with me. I’1ll give you some
instructions.

All right, now what else? Alright, now ladies

and gentlemen, please allow me to introduce you to Mr.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

STATE OF SOUTH CAROLINA V. HERBERT LEROY HOILMES 34

Herbert Leroy Holmes and this is Mr. Holmes. Thank you
Mr. Holmes. Ve;y well. Ladies and gentlemen, are you
related by blood, or marriage, or acquainted with Mr.
Herbert Leroy Holmes? If so, please stand at this time.
And I find no one standing. Now, ladies and genflemen,
Mr. Holmes is represented by Mitchell Farley and Mr.
Ashley Chisolm. And Mr. Farley is going to name the
folks in his office. Yes sir?

Mr. Farley: Thank you Your Honor. The chief public
defender for Dorchester County is Mark Liendecker, he is
my boss. The deputy public defender is John Lloyd, we
have‘Ash Chisolm and we also have Mary Lamattie, Michelle
Suggs.

The Court: Thank you kindly. Ladies and gentlemen,
are you related by blood, marriage, or acquainted with
Mr. Farley, Mr. Chisolm, or any of the attorneys that Mr.
Farley just mentioned? If so, please stand at this time.
Tell me your number.

Juror 133: 133.

The Court: Tell me who you know.

Juror 133: Mr. Liendecker.

The Court: Alright and would you describe that
relationship as one that is - is it more of a personal or
professional relationship?

Juror 133: I'd say more professional. He
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represented me.

.The Court: In another 1life for the both of you.
Alright. Very well. And is the result of that
relationship just as you have described that, might it or
could it interfere with your ability to be completely
fair and impartial both to the State as well as to Mr.
Holmes and that has to be a yes or no answer.

Juror 133: No ma’am.

The Court: It would not?

Juror 133: It would not.

The Court: And can you set that relationship aside
and make up your mind based on what you hear in court
while court is in session?

Juror 133: Yes ma’am.

The Court: Thank you so much. Now, ladies and
gentlemen, I am going to now be reading to you a list of
potential witnesses, and if these folks happen to be here
in the courtroom, I’'m going to ask you to please stand
for me and the reason for that is it is so much easier to
put a face with a name than just the name alone. My
question to each and every one of these folks is. Are you
related by blood, marriage, or acquainted with any of
these folks? The list is not all that long. There are
several names I'm going to read to you.. Ladies and

gentlemen, if you think you heard a name and you need me
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to read it again, let me know. Not a problem at all.
Ladies and gentlemen, here’s the list: B B -d
there is Ms. G- Thaﬁk you so much. Derrick Sauro,
Rebecca Parker, Earl Asbell, Dale Nevins, there’s Mr.
Nevins. Thank you. James Knight, ﬁick Campbell,
Michelle Vevon, Major Earnest Moultrie, Lisa Schafer,
Emory Rush, Buster Edwards, Stephanie Stanley, Kenneth
Bogan. Are you related by blood, marriage, or acquainted
with any of those individuals? If so, please stand at
this time. Alright. Yes sir, and you are juror 1337

Juror 133: Yes ma’am.

The Court: Tell me who you know.

Juror 133: Mr. Moultrie.

The Court: Very well. And as a result of your ---
let me ask you this. Do you visit each others home?

Juror 133: Notlrecently.

The Court: Alright, in the past?

Juror 133: Yes ma’am.

The Court: How long ago in the past? Years or
months?

Juror 133: Years.

The Court: As a result of your relationship, might
that, could that, in any respect, interfere with your
ability to be completely fair and impartial both to the

State as well as to Mr. Holmes? Can you set that
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relationship aside and make up your mind based upon what
you hear while court is in session?

Juror 133: Yes

The Court: Very well. Thank you. And you are juror
number?

Juror 66:.66.

The Court: Tell me who you know.

Juror 66: Rick Campbell.

The Court: Alright, and would you describe that
relationship as one that is more of a business or
professional relationship or more of a personal
acquaintance or friendship?

Juror 66: Both.

The Court: All right. Do you visit each other’s
homes? Yes, how recently?

Juror 66: Probably three or four years ago.

The Court: As the result of that relationship just
as you have described it, might that or could that
interfere with your ability to be completely fair and
impartial both to the State as well as to Mr. Holmes? In
other words, would that relationship interfere with your
ability to evaluate the credibility or that testimony as
any other testimony?

Juror 66: Yes.

The Court: I'm going to ask you then to sit this one
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out. Anyone else? Ladies and gentlemen, I’'m going to

ask you two questions together. Please don’t respond to

either until I’ve asked you both. The first question is
this: have you or any member of your immediate family to
your knowledge ever been charged with or ever been the
victim of a crime? Let me ask it again. Have your or
any member oflyour immediate family ever been charged
with or the victim of a crime? That’s the first
question. The second question is this. Do you know any
reason why you ought not, should not, could not be a
juror in this base, be ready, willing, and able to listen
to tﬁe evidence and make up your mind based solely on
what you hear while court is in seésion, be completely
unaffected by matters outside the court while court is in
session. If you have any concern about your ability to
do that, if you have any particular concern about this
particular kind of charge, if there’s something that you
really meant to tell me, wanted to tell me earlier but
you did not and now you’ve been with each other for a
while and you’ve warmed up a little bit and you’re more
comfortable and now what you wanted to tell me earlier or
you Stepped to your car during our break and low and
behold the tickets to Tahiti were on the visor and you
wonder how in the world you’re supposed to tell me. Or,

and this is a true story, about ten months ago, we
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reached this point in the jury qualification, this point
a young man stoocd up and said “Your Honor, can I go be
with my wife down at Trident Hospital? She’s in labor
with our first child.” ©Now, is anyone in labor? Is
anyone’s family member in labor? Okay, very well. If
you have any concerns, this is that very general ending
question. Ladies and gentlemen, if you have any reason
why you ére concerned about being a juror, if you all
step forward or if you need to respond to the first
question I asked, please I'm going to have come forward
at this time.

Bailiff: Juror number 6.

The Court: Hi.

Juror 6: Good afternoon Your Honor.

The Court: How are you?

Juror 6: My step daughter was sexually assaulted six
years ago.

The Court: And as a result of that, might that,
could that interfere with your ability to be completely
fair and impartial?

Juror 6: Yes.

The Court: Very well. I'm going to ask you to sit
this one bﬁt stay with me so I can give you some
instruction about how we’re going to stay in contact.

Thank you so much.
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Bailiff: Juror number 42.

The Court: Hi.

Juror 42: I have a DUI, misdemeanor in Virginia.

The Court: Got it, got it, very well. Let me ask
this question: would that have any effect on your ability
to be completely fair and impartial.

Juror 42: Absolutely not.

.The Court: Thank you.

Bailiff: Juror number 27.

The Court: Thank you.

Juror 27: Rick Campbell. His son works for our
company.

The Court: What is'your company?

Juror 27: Phoenix Hydraulics.

The Court: And your position 1is?

Juror 27: Office Manager.

The Court: How many employees does

Juror 27: Twelve employees.

The Court: I think that’s a little close. I think
I'm going to ask you to sit this one out. Just because
of that. I don’t know that it would have an effect but
it’s Jjust doesn’t put you in a position. But I'm going
to ask you to sit this one out. But stay with me because
I need to give you some instructions about how to stay in

contact with each other.
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Bailiff:: Juror number 149.

The Court: Hi, yes sir?

Juror 149: My oldest daughter was sexually assaulted
about three years ago.

The Court; As a result of that experience, do you
believe it might interfere with your ability fo be fair
and impartial?

quor 149: Yes ma’am.

The Court: Very well, I'm going to ask you to sit

this one out. Don’t leave so I can give you some

~instructions. Thank you.

BRailiff: Juror number 1.

The Court: Okay, hi and you're number one.

Juror 1l: Two things. Son charged with possession
and a 14 year old nephew abuse, sexuallyp

The Court: I understand. Would that experience in
your family have an impact - might it have an impact on
your ability to be completely fair and impartial?

Juror 1: I'd say no.

The Court: Okay. Thank you so much. Stay with us.

Bailiff: Juror number 104.

The Court: Yes.

Juror 104: I was a victim of a bank robbery.

The Court: Would that or might that have an effect

on your ability to be completely fair and impartial both
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to the State as well as to Mr. Holmes?

Juror 104: No} it won’t.

The Court: You can sat that aside and make up your
mind while the court is in session?

Juror 104: Yes ma’am.

The Court: Thank you so much. Stay with us.

Bailiff: Juror number 21.

The Court: Hi.

Juror 21: Hi Your Honor. Victim of a crime. My wife
was molested by her stepfather.

The Court: Very well and as a result of that
experience, might that, could that impact

Juror 21: I think in this case, 1t might.

The Court: I understand. I’m.going to ask you to
sit this one out, hang tight because I need to give you
some instructions on how to stay in contact.

Bailiff: Juror number 154.

The Court: Hi.

Juror 154: I was a victim of a crime about five
years ago was stalked and harassed.

The Court: Okay, very well and that’s been about
five years ago. As a result of that experience, might
that, could that interfere in any regard with your
ability to be completely fair and impartial both to the

State as well as to Mr. Holmes?
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Juror 154: I don’t think so.

The Court: Can you set that experience aside and
make up your mind based solely on what you hear in court
while court is in session?

Juror 154: Yes.

The Court: Thank you so much. Please‘stay with us.

Bailiff: Juror number 90;

The Court: Hi, yes?

Juror 90: It was my son. He was charged with
accessory.

The Court: And he was charged with accessory?
Alright, that’s been resolved? As a result of that
experience, do you believe that might or could interfere
with your ability to be completely fair and impartial
both to the State as well as to Mr. Holmes?

Juror 90: No.

The Court: No? What agency was involved with your
son?

Juror 90: Charleston County.

The Court: It was Charleston County. Thank you.

I find that our panel is now qualified. TLadies and
gentlemen, let me tell you what happens next. Names are
going to be called, numbers are going to be called and if
your name is called, you come to the end of the aisle.

Come through here and just come and stand here. I'm so
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happy to tell you at our old courthouse, I was called as
a juror. What I remember most about it is I did not know
what to do with my hands. I wish I could’ve left them at
my feet. It’s okay. We’re here with you and it doesn’t
matter what you do with your hands. You can Jjust do like
I do; just keep them here. Now, first of all, you’re
going to hear from one of the attorneys for the State and
you’re going to hear them say either present the juror or
excuse the juror. If you hear present the juror then you
be seated. And then if you hear excuse the juror, then
you’ re taken back in the audience. Now, if you hear
present the juror, then you’re going to hear from one of
the attorneys for the defense and you’re going to hear
either seat the juror in which you will turn and go take
your seat. Or ybu will hear excuse the juror, in which
case you would take a seat back with the audience.

Here’s what I want you to know: there are about a million
considerations in jury selection. But let me tell you
one consideration in that does not ever go into jury
selection and that is the desire to embarrass you. The
juror is received or excused. Please understand there
are many different elements going into consideration. So
if you’re excused, please take your seat. Now, counsel
for the State are you ready to proceed?

State: Ready Your Honor.
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The Court: Ready to proceed?

Mr. Farley: Ready Your Honor.

The Court: And two alternates. Two for the defense,
one for the State. Very well. I'm going to turn if over
to you Madam Clerk. Two alternates please.

Clerk: Yes ma’am.

The Court: And again, 1t’s always exciting to be the
first name called.

Clerk: As I call your name, please come forward.
Juror number 114 Matt Provost. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat there in the jury box on the
left. Juror number 133 - Timothy Spivey. What says the
State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: May I have a moment, Judge?

The Court: You may.

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back in the. audience. Juror
number 115 - Thomas Quirk. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?
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Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Juror number
- Laura Matthews. What says the State?

Mr. Justis: Please present.the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Juror number
147 - Peyton Tucker. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Juror number
152 - Vermelle Waéhington. What says the State?

Mr. Justis: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror
number 125 - Ruby Shuler. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror
numpber 23 - Marion Bunting. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back 1n the audience. Juror

46

90




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

47

STATE OF SOUTH CAROLINA V. HERBERT LEROY HOLMES 47

number 151 - Christopher Vonlang. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Juror number 79
- Elizabeth Kodrzycki. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror
number 1 - Thomas Aldinger. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror
number 81 - Judith Lynn Lang. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Juror number 43
- Héley Davis. What says the State?

Mr. Justis: State: Please excuse the juror.

Clerk: Have a seat back in the audience. - Juror
number 100 - Mitchell Modansky. What says the State?

Mr. Justis: Please present the juror.
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Clerk: The defense?

Mr. Farley: Please swear the juror.

154 - Kim Wesley. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror
number 150 - Kenneth Vipond What says the State?

Mr. Justis: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror
number 52 - Dina Ferguson. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: May I have a moment?

The Court: You may.

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror
number 101 - Anna Moody. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror
number 28 - Paul Ceglia, Jr. What says the State?

Mr. Justis: Please present the juror.

Clerk: Have a seat in our jury box. Juror number

48
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Clerk: The defense?

Mr. Farley: Please excuse the juror.

Clerk: Thank you. Juror number 70 - Shénnon Hodges.
What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Juror number 73
- Willard Jenkins Jr. What says the State?

Mr. Justis: Please excuse the Jjuror.

Clerk: Have a seat back in the audience. - Juror
number 2 - Zora Badat. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the Jjuror.

Clerk: Have a seat in the jury box. Juror number 33
- Sharon Coke. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Juror number 59
- Larry Freeman II. What says the State?

Mr., Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.
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Clerk: Have a seat in our jury box. Juror number 69
- Cody Hinman. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our Jjury box. Juror number
104 - Kawana Murray. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please excuse the juror.

Clerk: Have a seat back in the audience. Juror 117
- Staci Recore. What says the State?

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Juror number 7
- Robert Barr. What says the State®

Mr. Justis: Please present the juror.

Clerk: The defense?

Mr. Farley: Please swear the juror.

Clerk: Have a seat in our jury box. Thank you,
Judge.

The Court: Thank you. Are there any matters
concerﬁing qualifications from the State?

Mr. Justis: None from the State, Your Honor.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

STATE OF SOUTH CAROLINA V. HERBERT LEROY HOIMES 51

The Court: From the defense?

Mr. Farley: No, Judge.

The Court:.Very well. Alright, ladies and gentlemen
you are now known as our remaining jurors. We need to
figure out though how wg’re going to stay in contact with
each other. We haven’t done that. Ladies and gentlemen,
in‘your packet of the information that was sent to you,
you were sent a card, the juror information card. If you
have it, great. If you don’t, not to worry. Smitty is
standing in the back and he’s got some outside, a basket
full. I want you to feel free to take a couple. Put one
where you know you won’t lose it and then have another
one. If you feel 1like you need to take three, whatever.
I just want to be sure that you have your juror
information number. I am going to ask you to please call
that number after 6:00 tomorrow night. Not tonight, but
tomorrow night, Tuesday night after 6:00. Ladies and
gentlemen, that will let us know what our schedule is
going to be and we’ll put the recording on the machine
for you. At this point, I don’t have a clue what that
recording is going to say. It depends on our schedule.
But please follow whatever the recording has for you. If
it says return, return. If it says call back, please
call back. Be respective to what is on the machine and

please follow that instruction. Now, ladies and
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gentlemen, some of you are going to probably, not today,
but maybe tomorrow be dashing off to work and you need to
have something in hand so that your embloyer will know
where you have been and what you have been up to this
afternoon. If you need something for your employer, I
want you to please sﬁop by the clerk’s office downstairs.
That office is directly below where we are. If you’re an
elevator rider when you step off the elevator, take a
left all the way down to the clerks’ office. If you take
the stairs, when you step foot on the bottom floor, make
a right and go all the way down to the cleik’s office and
they will be excited to get for you verification
regarding where you’ve been and what' you have been up to
this afternoon. Ladies and gentlemen, you have given us
an awful lot of your dear and precious time this
afternoon. I Want to know that for every single solitary
tick of the clock, I am so grateful to you for it. And I
can’t wait to see you later in the week. But at this
time ladies and gentlemen, you are free to go. If you
would do so quietly. Thank you so much.

Ladies and gentlemen, we are not going to start the
trial this afternoon. We’re going to start the trial in
the morning. But there are a couple of things that I'm
going to go over with you. That’s Jjust going to take a

couple of minutes. First thing that I want to talk about
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is I want to talk about where you’re sitting. Ms. Badat,
I am going to ask you to ﬁlease serve as our presiding
foreperson if you’d be so kind. What I'm going to ask
you to do is when you return tomorrow, please take that
seat by the door. Also, let me get this straight, I'm
looking for Ms. Stacy Recor. Ms. Recor, I’'m going to ask
you and Mr. Barr, I’'m going to ask you to keep those two
chairs. 1If y’all want to switch back and forth, you can.
Those two seats are for the alternates. Now, ladies and
gentlemen, I do need to give you some additional
instructipns. Some of them I'm going to give you every
single time we leave each other. And you’re going to gét
to the point probably where you’re going to — But it’s
this. Do not discuss this matter or allow anyone to
discuss it with you. What in the world would I be so
bosses and tell you that. I’m going to explain.it to
you. Ladies and gentlemen, we know one of the things
that we have learned is that when we as people begin to
talk about something, we can’t help it. We began to form
opinions about it. Now, your duty as jurors is going to
be to listen open-mindedly to all of the evidence that is
presented to you and not make up your mind about anything
until you have heard all of the evidence, the arguments
of counsel, and my charge on the law. The reason that I

give you these instructions and I will do it each and
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every time that we leave each other and that instruction
is do not discuss this matter or allow anyone to discuss
it with you. The reason that I'm giving you_that
instruction is to support your ability to listen open-
mindedly to all of the evidence. That’s the reason why.
You might say why would I give it to you at this time.
You have heard any of the testimony. You have been sworn
in. You haven’t heard anything. Well that would
actually not be accurate you’ve heard a little bit of
information. I’ve introduced to you some folks. I have
talked with you a little bit about some allegations so
you’ve got some information. Because you have some
information, it is necessary that I give you the
instruction do not discuss this matter or allow anyone to
discuss it with you. That also means don’t discuss
anyone that has anything to do with this matter and that
again is the reason I give you this instruction is to
support your ability to listen open-mindedly to all of
the evidence. Who am T talking about when I say that?
I’'m talking about your family; your friends, and your
fellow jurors. You must not discuss this matter with
anyone. And when the time comes for you to deliberate,
I'm going to specifically tell you now is the time to
deliberate and at that point, you will discuss this

matter in your jury room with your fellow jurors. All of
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them. So until that time has come, you must not discuss
this matter or allow anyone to discuss it with you.

Now, ladies and gentlemen, that really kind of extends a
little bit more. Don’t gather any information. No
Columbo. Don’t go to the internet. You know
everything’s available now on the internet but do not go
to the internet. I had this juror that heard a term and
had to go to the internet and look it up. Well, I had to
strike the trial because that was information that was
injected into the jury that wasn’t provided in open
court. Meaning in court while court was in session. So
we had to start over. Hence ladies and gentlemen, do not
go to the internet, don’t look at anything, don’t look up
anything, don’t instantly try to become an investigator
or anything. Just trust that you will receive the
information and that you will make up your mind while
court is in session.

Now, I must also instruct you don’t read anything,
don’t listen to anything about this case when you go away
from here, when you go away from here when court is in
session. What does that mean? That means don’t listen
to any news reports, don’t read the newspaper about this
matter, don’t go on the internet and read anything about
this matter, don’t listen to the television or radio

should something happen to be on those media outlets
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regarding this matter. Again, the réason is, you must
receive all of the infofmation in court and make up your
mind while court is in session.

Now, Ladies and gentlemen, let’s talk a little about
communication devices such as iPads, Kindles, iPhones,
smartphones, cell phones, and any other communication
devices and social media. Ladies and gentlemen, first of
all, don/t use any social media sites regarding this
matter. Don’t chat about it, don’t blog about it, don’t
go to Myspace, Facebook, any of those social media sites
and have any discussions about this matter. That would
be a violation. Also with regards to cell phone,
iPhones, Galaxys, Kindles, iPads, or any of those
communication devices, please. You must not have a cell
phone or communication device with you while you are
serving on the jury. Why? Well, there was a case that
was being tried in Charleston some years ago and the jury
had a question during the deliberations and somebody said
I've got a buddy that answer this. I call for a lifeline
and the juror called up their buddy. Well the minute
that was disclosed the entire week of trial was over,
because that was information outside the courtroom while
court was in session and had been injected into the jury
deliberations and it all had to be started over. So then

we got another jury. Now, having said that, we are all
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tethered to these things, no communication devices with
the jurors. So, if you forget and bring your devices
with you to court, don’t worry about that ladies and
gentlemen, Jjust let one of our bailiffs know and they
wiil take good care of it and keep possession and control
of it until our morning break or until our lunch then you
can take it to your car. But do not keep a cell phone or
communication device with you thinking it won’t pop its
little head up and let us know it’s here. It will. Then
that’s going to present a little bit of a snare.

Now, ladies and gentlemen, St. George is tiny.
Summerville is no thriving metropolis or Ladson no
thriving metropolis, so i1if you happen to see anyone
associated with this trial and they don’t even say hello,
please know that they are not being rude to you. These
lawyers know that they are not to interact with you at
all. So if you happen to see them and they don’t say
hello and looks like they are staying away from you, they
are actually following my instructions because they are
not to interact with you in any regard. Obvidusly they
will as they make arguments to you as they exam witness,
but outside of that this environment and those
proceedingé there shall be no interaction. 1In fact,
should anyone try to talk about this case with you,

please get their name, a description and report that upon
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your return.

Now, Ms. Badat; I want to talk a little bit about
your task a presiding juror. First, you will take
physical possession of the verdict form at the conclusion
of the case. It’s your responsibility to write the
verdict of the jury on the verdict form. Secondly,
you’ll preside in the jury room during the deliberations
just to be sure everyone has a chance to talk. Lastly,
you’ re the juries spoke person. What that means is that
in the event the jury needs to communicaté with me for
whatever reason, take that down and write it on a piece
of paper and give that to Ms. Irene who will give that to
me. It can be anything. It’s too hot, it’s too cold.

Now, in the morning, we will start at 9:30. Those
of you that like to go to breakfast, Ms. Salisbury is
going to make something. Now, do we have anybody that
works at night? Not tonight. Not tonight. If your
employer is concerned get their name and number. Now,
when you go home tonight, let’s talk about what you can
discuss with your family and friends. Perfectly fine to
say yes I showed up for my jury qualification. Perfectly
fine to say you did not need one of those chauffeur
rides. Perfectly fine to say you were selected to serve
on the jury. And it’s also fine to say it’s a criminal

matter as opposed to a civil matter but then the line
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must be drawn there. Let me.just tell you that when you
have discharged from your service on this jury and again
there will be no question in our minds when that time has
come because we are going to talk about thét
specifically, then you will be at liberty to talk about
this case all you want to. But until thaf time has come,
you must not discuss this matter. And if somebody’s
upset about that you put it on the Judge.

Let’s talk about what’s going to happen in the
morning. What’s going to happen is you’re going to be
sworn in as jurors in this case. Ladies and Gentlemen,
we are going to begin at 9:30. I will see you all in the
morning at 9:30. If y’all will go with your bailiff,
please.

Thank you. Have a good evening and I will see you
in the morning at 9:30.

(Jury excused for the evening 4:53 p.m.)

The Court: All right. Any motions on behalf of the
State?

Mr. Justis: None, Your Honor.

The Court: From the defense?

Mr. Farley: None. Other than we would ask for the
sequestration we talked about.

The Court: Of the witnesses. Except, of course, the

victim and the agent who I understand is Mr. Nevins.
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Mr. Justis: That’s correct.

The Court: Okay.

Mr. Farleyf The only other thing we have is the
defendant not be led in while the jury is seated. 1In
other words, have him in here when they jury comes in.

The Court: Absolutely. We will have him in here at
9:30. Anything else?

Mr. Farley: I don’t believe so.

The Court: I will see y’all in the morning.
(Tuesday, April 23, 2013 am)

The Court: Thank you so much, please be seated and
good morning everyone. Alright, anything from the State
before we bring the jury out?

Mr. Justis: Not from the State Your Honor.

The Court: From the defense?

Mr. Farley: Yes Judge, it’s nothing too terrible.
There is an allegation that there was aﬁ abortion that
resulted from this sexual encounter. I believe that the
State and I have agreed that that information will not
come up.

Mr. Justis: It’s the State’s position we’re not
going to ask the victim about.

The Court: Okay.

Mr. Farley: And also the defendant’s DNA was in

CODAS so there’s no need to be brought up why he’s in
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jail, why his DNA was in the system. Obviously
Unless, we open the door.
The Court: I understand.
Mr. Justis: And our witnesses have been instructed on
how to testify on how it relates to that.
The Court: Here’s what I want you to do, I want you to
lead when you get there okay? And I don’t ... I'm going
to tell you not to object. If you have concerns about
the degree, let me know. But just over that one issue so
I don’t have any problems. I’'m a little bit sensitive
because I had lots of problems last week with law
enforcement just determined to open that door and I know
that that’s not, I wouldn’t worry if you was in that part
of the case, but that’s going to be part of the case that
he was involved in. So I know that. So I’m concerned.
So just lead them through that. I'm really, I'm a little
bit hypersensitive about that issue because I had so many
problems with it last week. So I'm a little, tell your
folks I've got a little;thing in my bonnet about that, so
be very careful.

Mr. Justis: Absolutely, Your Honor.

The Court: Okay.

Mr. Farley: And then, finally, Judge, Mr. Chisolm
has a motion regarding an in court identification of the

defendant by the victim.
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The Court: Okay.

Mr. Farley: So, I’1l turn the stage over to him.

Mr. Chisolm: Thank you Your Honor. Basically, I may
be putting the cart before the horse here. This is
something the solicitor may be able to answer. 1In the
event that the State would call the victim to the stand
to illicit an in-court identificétion, we would request
an in-camera hearing basically, just so we can flush out
the circumstances of the identification and determine the
liability.

The Court: If you intend to do that, Solicitor, do it in
camera.

Mr. Justis: It’s not the State’s intention to do
that, Your Honor, to ask her if she recognizes the
person, or is the person in the courtroom today. It'’s
not our intent to do that. It’s been 29 years, people
age differently. It’s just, I think for either side,
it’s just a loaded question. So it’s the State’s intent
not to ask her to do any kind of identifying, other than
the identifying she did at the time, which was a general
description of what the person locoked like; height,
weight, skin color, age. That would be the extent of any
identification she would do of the individual.

The Court: Understood. Very well. And if that

changes, let me know.
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Mr. Justis: Yes, Your Honor, I will.

Mr. Farley: Thank you Your Honor.

Mr. Justis: If I may, just one more thing. I just
want to make sure the witnesses are properly sequestered.
I see some

The Court: Sure.

Mr. Farley: They may be here just to observe.

The Court: Sure.

Mr. Justis: Everyone’s here just for observation.
None of these individuals, with the exception of Mr.
Nevins, who is the lead investigator’and my victim, Ms.
BN They're the only witnesses in the courtroom at
this time.

Mr. Farley: That’s all I have.

The Court: Fantastic. Wonderful. Now, here’é what
I want to talk about. This is - and I think ...both to
victims and the victim’s family and to the defendant’s
family. Obviously, these cases are very very emotional
and I need to, of course, maintain proper decorum over
our jury. So, this is my rule. If I’ve got other people
other than the victim and the victim’s family and the
defendant’s family, if you become upset or for whatever
reason you need to leave the courtroom, you get to leave
the courtroom at any time. And then you get to feturn at

any time. That is my rule. If you or someone else other
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than somebody who needs to go get something for counsel
because of the trial, I want you to hold your seats until
a witness’s testimony ends and then it will be no problem
at all if you have to go or come, but I’'ve got to keep
the movement to a minimum and the reason for that is that
every time somebody moves in the courtroom, one of these
jurors is going to turn, it’s human nature, and watch.
When they turn to look and see what’s going on, because
somebody has moved, they’re not listening or it makes it
more difficult for them to listen. So that’s the reason
for that admonition so I'm not — the victim and victim’s
family, if you are overwhelmed, leavé. And the
defendant’s family, likewise. If you are, for whatevér
reason, overwhelmed if you will leave, too. I know
you’ll do that quietly. Everybody else, unless you are
specifically going to get something for counsel, please
keep your seats and just exchange when we have the
conclusion of a witness. Any questions about that? Very
well. Now, ready?

Mr. Justis: The State’s ready to proceed, Your
Honor.

The Court: Great. Ready?

Mr. Farley: Yes, Judge.

The Court: Who’s going to swear in the jury?

Clerk: I will.
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The Court: Alright, bring them in.
(Jury enters Courtroom 10:10 a.m.)

The Court: Good mbrning ladies and gentlemen. Now,
I'm going to ask y’"all to switch places for me. Ladies
and gentlemen, at this time,‘I’m going to call on -our
clerk, if you’ll stand and raise your right hand, we’ll
go ahead and swear you in as the jury in this case.

Clerk: Please raise your right'hand. Do you
solemnly swear or affirm that you shall well and truly
and true deliverance make between the State of South
Carolina and the Defendant at bar who you shall have the
charge in true verdict according to the law in evidence.
If you accept this ocath, please say I do and be seated.

Jury: I do.

Clerk: Thank you.

The Court: Ladies and gentlemen, that is sort of
antiquated language, but what has now happened is you
have been sworn in as the jury in this case and your duty
now is to find the facts as you will find them to be and
take the law as I give it to you and apply it to those
facts and that is how you will render your verdict. I
have a few preliminary remarks that I am going to make to
you. The reason that I’'m going to be making remarks to
you is to give you, if you will, a road map to this case.

The reason for that is it is easier to follow what is
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going on, where you are, and where you’re going. And so
that’s the reason that I wili be doing that. And then I
want to talk to you a little bit about our roles. I want
to talk to you a little bit about the roles of evidence
and what you can anticipate what will happen with regards
to my ruling on matters of the admissibility of evidence.
I really need to talk to you about that so you’re
informed, so that you won’t be stuck to ... The better
informed you are about what would happen, the more that
you will be able to focus on the testimony that is going
to be given. Now, I do want to talk about a trial, just
in general terms. Because most people do not have the
opportunity to attend an actual court session, to serve
on jury as you are now doing and you may think reasonably
from watching movies or television and books, may think
that trials are full of high drama or intense action,
circumstances and then they just pause for a qommercial
break. Ladies and gentlemen, I will tell you based on my
experience of fifteen years, all of these things have a
certain truth. Trials do have intense action, they do
have high drama from time to time they do. However,
trials are, I will submit to you a search for the truth
and an effort to ensure that justice is done for the
parties here today. The opposite of what you may expect,

a trial is often slow and deliberate, and clearly the
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opposite of what you have seen in movies or on
television. Ladies and gentlemen, this courtroom, my
courtroom, is a place honored to the dedication of all
citizens rights. I submit to you a place of justice. You
the jury, who do not know anything about this matter, who
have sworn to listen to these people, listen to
witnesses, view the evidence, and render a verdict, fair
and impartial.

Ladies and gentlemen, I want you to know that the
attorneys who are appearing before you, they are
advocates for the parties that they represent. Before
they were able to represent anyone, they were sworn, they
took an cath, and they are first and foremost officers of
the court. They are sworn to uphold integrity and the
fairness of our judicial system and their law is to help
you in search for the truth. You should expect them to
be professional, competent and ethical in representing
the issues of their clients. And you have taken an oath
to try this case and reach a fair and just verdict. I
want to thank you first and foremost for your services,
for your contribution to our judicial system.

Now ladies and gentlemen, the case that we are about
to try is the State of South Carolina versus Mr. Herbert
Leroy Holmes, who is the defendant in this case. If I

say the defendant, I mean Mr. Holmes. Ladies and
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gentlemen, what I am now going to say to you is intended

to serve as an instruction to the trial in this case.

- These remarks that I am going to be making to you are not

a charge on the law applicable to this case. I will
instruct you on the law of t?is case at the end of the
trial before you retire to cénsider your verdict. This
is merely an explanation of the procedure that we will be
following in the trial of this case so that you may
better understand what will be happening.

Ladies and gentiemen, the defendant in this case has
been accused of two crimes; criminal sexual conduct and
kidnaping. And_I want you to know again that he has pled
not guilty to both and each of these charges. The State,
the prosecution, therefore has the burden of proving each
of the elements of each of these charges beyond a
reasonable doubt. And it will be'your duty ladies and
gentlemen to decide whether the State has met that
burden. Your pufpbse as jurors 1is to find and to
determine the facts. You are the sole, you are the only
judges of the facts in this case. If at any time it
appears that I make a comment, I ask you in advance to
please disregard that comment or that gesture. Ladies
and gentlemen, I don’t have anything in regard to the.

The law doesn’t allow me to have anything in regard to

the facts. That is a matter for you to determine. So, 1if
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I do anything that you believe it appears td be a comm,
please disregard that. You are to determine the facts
through the testimony that you will hear and through any
other evidence which will be introduced in court. It is
up to you to determine any inferences which you feel may
properly come from the evidence. Ladies and gentlemen,
it’s especially important that you perform your duty of
determining the facts diligently and consciously because
you see under our system of justice, there is no
ordinarily no way to correct an erroneous determination.
What you determine to be the facts will be the facts for
all time. On the other hand, the same law that makes you
judges of the facts makes me the judge of the law. The
law as given to you is the only law that you may
consider. TIf you come up with a preconceived idea of
what you think the law is and what it ought to be, that
might be a wonderful topic with your legislature, but for
our system to work cbrrectly, you must accept and you
must apply the law exactly as I state it to you. Ladies
and gentlemen you are now by your oath sworn to do
exactly that; to except and apply the law as I give it to
you.

Ladies and gentlemen your job is to take the law as
I give it to you and to apply it to the facts as you find

them to be of the testimony of the witnesses and other
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evidence that is introduced and any inferences which you
believe may reasonably be drawn from that evidence.

After doing that, you Will render your verdict, a true
and just verdict under the solemn ocath that you just took
as jurors. Now until I advise you to begin your
deliberations, you must not discuss this case with anyone
including your.fellow jurors, your friends, your family
members, anyone involved in this case. After this case
is submitted to you, you must discuss it only in the jury
room with your fellow Jjurors. The attorneys and the
parties in this case have been advised that they are not
to talk to you at all. So if you see anyone involved in
this case and they don’t even say hello, please remember
they are not being unfriendly. They are just following
my instructions. It is important, ladies and gentlemen
that you keep an ‘open ﬁind and that you not decide any
issue in this case until all fhe evidence has been
presented, the parties have made their closing arguments
and I've instructed you on the law applicable to this
case? It is your solemn responsibility to determine
whether Mr. Holmes is guilty or not guilty of each of
these charges. They stand independently one and
together. You must make your determination for each of
them.

Ladies and gentlemen, in. a moment the State will
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make what is called an opening statement to you. What is
an opening statement? It is an obportunity for the State
to discuss with you what they believe perhaps what the
evidence will show, to share with you what they believe
the issues are in this case. Following the opening
statement by the State, then Mr. Holmes will have an
opportunity through counsel to make an opening statement
to you as well. Likewise, if he wishes, he may discuss
with you what the issues are in this case.

Now, ladies and gentlemen, in determining what the
true facts are in this case, you must decide whether or
not the testimony of a witness is believable. It will be
my responsibility to rule as a matter of law as to
whether testimony or evidence is admissible at all or
not. But once the testimony is admitted, whether or not
you believe it, is solely a matter for you to determine.
Once the opening statements are over, then each side will
have an opportunity to present evidence to you. The
evidence in this case will be presented to you by the
testimony of sworn witnesses from this witness stand and
from any exhibits which may be admitted into evidence.

Now, ladies and gentlemen, as you listen to these
witnesses in deciding whether to believe the witness, you
have the right to consider the interest of any witness,

the bias of any witness, the prejudice of any witness,
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the opportunity for the witness to have seen the matters
and the things about which the witness may testify to, of
course, the way the witness acts on fhe witness stand.

Ladies and gentlemen, you determine matters in this
case like you do ever? day with your common sense, do not
drop it at the ccurthouse door. Ladies and gentlemen,
you have a right to consider anything that is in the
record that would help you evaluate the testimony of the
witnesses. That means it is your duty to pay close
attention to them, to listen to them, observe them. Pay
close attentionvto the attorneys and to the Court.

Please do not let your thoughts wonder. Give your
strictest attention to this case so that at the end of
all the testimony and arguments of counsel and the charge
on the law by the Court, you will then be in a position
to determine the true facts are and to épply the law to
those facts the best way to offer justice.

Ladies and gentlemen, a few more things I have to
discuss with you. First, is taking of notes. Often
Jurors want to know about taking of notes. There are two
thoughts about that, on the one hand, there is a real
concern that a juror could miss something as it’s coming
from the witness stand while your taking the notes. The
other concern abouf the taking of notes is that if one

Juror has notes written and another doesn’t have notes
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written, the jury can be influénced with the one with the
notes. The argument for the taking of notes is there are
people who are note taker and it makes it easier to pay
attention if you can take a note. The other
justification or argument of taking notes is that if you
take a notes, those note can be heipful to you as you
refresh your recollection as you deliberate. Well, I
think both sides are legitimate. So this is where I have
finally arrived as a matter of policy. 1If trials are
expected to be a relatively short duration, I ask jurors
to pay attention and listen carefully and observe the
witnesses and not take notes. When trials are
anticipated to be more than a week then I provide them
pen and paper and an instruction that they take notes.
This trial is expected to be a relatively short, because
of that, I'm going to ask you to pay close attention and
listen to these witnesses and observe them, listen.
Finally, Ladies and gentlemen, our evidence is presented
through what is called the Rules of Evidence. And these
rules have a definite purpose. Their purpose is to
ensure that the information you see is the most liable
and trustworthy that is available.

Ladies and gentlemen, under those rules, these
attorneys are charged with the responsibility of raising

a possible violation of those rules to my attention.
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They will do that by saying objection or may we approach.
Ladies and gentlemen when that occurs, when there is an
objection, oftentimes I can rule on it if they stand and
say objection. And they just say objection. Let me
demonstrate. Objection, hearsay. 1I’11 know what they
mean and I’11 be able to rule. If I say that the
objection is sustained, that means there has been a
violation of the rules and that piece éf evidence cannot
be received. If I say that the objection is overruled,
then that means that there hasn’t been a violation of the
rules of evidence and that that piece of evidence will be
received.

Now, Ladies and gentlemen in the event that I need
to ask the lawyers to approach, you will go to Bonneau
Beach (noise over PA system). That will be key. If you
work with me, that sounds like a promotion. And the
reason that that is there is really to obscure what is
happening up here. I will mute the mics and that will
let me just have a word or two with the attorneys. I may
need to ask you to step to the jury room, I will do that.
Trust me as limited as necessary. The reason that I will
ask the attorneys to approach or I’11 ask you to step to
your jury room is to allow me to have a conversation,
have an interchange with the attorneys to assist in

ruling on the admissibility of that piece of evidence or




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

75

Q

pening by Mr. Justis 75

that exhibit. 1It’s so that I can have the space to do
the work that I must do. Now, ladies and gentlemen, at
this time, I'm going to turn to counsel because in order
to preserve everyone’s rights, I'm going to give the
parties an opportunity to object to anything that I have

salid to you up to this point? Any objections from the

‘State?

Mr. Justis: None from the State, Your Honor.

The Court: From the defense?

Mr. Farley: No, Your Honor.

The Court: Ladies and gentlemen at this time, I'm
going to ask that you please listen to Mr. Justis.

Mr. Justis: May it please‘The Court?

The Court: Yes sir.

Mr. Justis: Good morning. Our mystery begins or
excuses me, our story begins in the mystery section of a
local bookstore on the week before Halloween in 1984.
That’s the day that a horrifying event took place in the
life of Ms. HGEGEE B scatced here on the front row.
That event remained a mystery for twenty-nine years. A
mystery that has become a real nightmare. This week, the
State’s going to expose that mystery. BAs we said
yesterday, my name is Phil Giese and along with Glenn
Justis, we represent the State of South Carolina against

Herbert Holmes who’s seated over there.
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Now, Mr. Holmes is charged with two crimes. The
first one is criminal sexual conduct in the first degree.
The second one 1s kidnaping. Now, the State is reqdired
to prove each and every one of those elements beyond a
reasonable doubt. You might ask yourself what is
reasonable doubt? Well reasonable doubt is any doubt
that would cause a reasonable person to hesitate to act.
It’s not any and all doubt. It’s just reasonable doubt.
The State is asking that at the end of this trial, you’ré
firmly convinced of the defendant’s guilt, then you
should find him guilty.

Now, the judge mentioned before, she’s going to
instruct you on the law. But I’m going to give you a
little preview of that right now. 1In South Carolina, to
be guilty of criminal sexual conduct in the first degree,
there are three elements that must be met. The first
element is that there must be sexual battery. Second, it
must be against another person. And finally, there must
be some kind ofvaggravated force. 1In our case, that’s
going to relate to a kidnaping and a weapon was involved.
Now Mr. Holmes is also charged with kidnaping. And in
South Carolina, that has four elements. The first
element is any one of these things: the defendant must
either seize, confine, inveigle, decoy, kidnap, abduct,

or carry away. Second element another person. Third, by
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any means. And finally, without the authority of law.
And as I said before, the State’s required to prové each
and every one of those elements beyond a reasonable
doubt. And in this case, we gladly accept that burden.
Now back to our story. On October 25" of 1984, Ms.
BN B 2s working by herself at a local bookstore
in Summerville called ‘The Bookbag. A young black male
walks in. He asked her where the mystery section is.
She points him to it, he goes, picks out a book, heads to
the cash register. At which point, he walks behind the
register, pulls a gun on her, and tells her to empty the
cash register, which she does. When she’s done with
that, he points her to a back room in the same store. At
which point he demands she take her clothes off and he
orally rapes her, he anally rapes her, and he vaginally
rapes her. And when all that is done, he demands that
she take off her wedding ring. And he takes off.
Paramedics are eventually called, Ms. HGEGEE is taken to
MUSC where evidence is taken from her clothing and from
her body. And for twenty-nine years, that evidence has
remained with law enforcement in their hands, trying to
solve this mystery. And as T said before, this week, the
State exposes that mystery. Because through science, we
have identified the person who raped and kidnaped Ms.

B :z21d that’s Herbert Holmes, who’s seated over

————
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there. So I ask that after all the - when you hear all
the téstimony from the witness stand, after you see all
the evidence that we put in, that if you’re firmly
convinced like I said before of Mr. Holmes’s guilt, then
please find him guilty of criminal sexual conduct in the
first degree and kidnaping.

The Court: Thank you, Mr. Giese. Mr. Farley, on
behalf of Mr. Holmes.

Mr. Farley: First of all, everything the State has
just told you is a lie. Everything they said is made up,
all their evidence has been planted. That’s the way you
got to look at this, that’s what the burden of proof is,
that’s what reasonable doubt is. Unless the State can
prove all of these things are not lies, and all of this
evidence has not been planted, they have not proven their
case.

Mr. Holmes doesn’t have to prove anything here
today. The burden is on the State to prove two things:
First, that this crime even happened. This was a long
time ago. And the second thing is that Mr. Holmes 1is
guilty of these crimes. They have to prove that beyond
all reasonable doubt. Reasonable doubt is something that
would make you hesitate. You wouldn’t drive out onto
Highway 78 without looking both ways. You would hope

your surgeon would make sure he’s cutting off the right
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leg when he amputates. So, cgrtainly you can’t convict
somebody unless you are firmly convinced that that person
is guilty of a crime.

I'm not going to go into detail about the facts.

The State’s done some of that. Needless to say, this is
a horrible rape and this is a horrible kidnaping that’s
been alleged. When I first read these facts, when I
first looked at the police reports, my stomach turned. I
was repulsed. That’s human. That’s human nature. 1In a
court of law, you’ve got to check that emotion at the
door. We're not here to do justice for the victim.
We’re not here to convict somebody because we feel sorry
for the cops, because we feel sorry for the victim. We
are here to be rétional people and decide those two
things if the crime actually was committed and if the
defendant committed the crime. After hearing all of this
evidence, I'm sure your decision is going to be innocent.
This crime is alleged to occurred in 1984. I did some
research. I was six_years 0old in 1984. Some of y'all
were not even born. So I'm looking through the newspaper
and I'm reading and the number one movie at the time is
Indiana Jones and the Temple of Doom. The number one
song was I Just Called to Say I Love You by Stevie
Wonder. Reagan was président and we were in the height

of the cold War. It was a different time. Things were
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done differently. The police collected evidence
differently. They stored evidence differently. They
don’t do it that way today. And you know why they don’t
do it that way today? 1It’s because it was wrong. The
evidence gets confused. The evidence gets contaminated.
Evidence gets mixed up- Forensic technology has improved
so much. Back then, DNA was just barely on the radar of
some of the largest research-institutes in the world.
Today, we like to think that DNA is the gold standard of
evidence. They’ve tested DNA on mummies and can
determine all kinds of things. But the DNA you test has
to be good. It has to —--- we have to know where it came
from, we have to know how it got there. They are not
going to be able to prove that here today. Because they
messed it up, because they did it wrong over these past
near thirty years, this evidence is bad and you cannot
convict somebody on bad eﬁidence. Mr. Holmes has told
you that he’s innocent. By the end of this trial, you
will believe it. You will know that because the State
will not be able to prove their case. Now, it looks like
it’s actually going to be a nice day today, first time in
a while. I don’t want to keep you. As the judge said,
this case should be pretty short. But it is an important
case. Real people are involved. And I ask you to just

be patient, to listen carefully, to be skeptical of
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witnesses, all the witnesses, and ask you to do your best
and I'm sure that if you do, you will find the defendant
not guilty.

The Court: Thank youﬁ Call your first witness
please.

Mr. Justis: May it pleasé The Court Your Honor?

The Court: Yes sir.

Mr. Justis: The State calls BEEGEE -

The Court: Very well. Ms. IR, please come on up
and be sworn.

Clerk: Spell your last name.

Ms. SEDEEE S

Clerk: Do you solemnly swear or affirm to the tell
the truth, the whole truth, and nothing but the truth so
help you?

Ms.|.ﬁ.§ll: I do.

Clerk: Please state your full name and spell your
last name for the record.

Ms. NN A S S

The Court: Thank you so much. Let me mention to the
jury if at any time during the course of the trial you
can’t see or hear_the witness you let me know because you
must be able to see and you must be able to hear.
Alright Mr. Justis, you may continue.

Mr. Justis: Thank you Your Honor, may please The
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Court?

The Court: Yes.

Ms. BN - Examination by Mr. Justis: .

Q: Morning Ms. HEEGEE.

A: Morning.

Q: Ms. HIEEGEE, could you tell us where you currently
live?

A: Spring, Texas.

Q: Okay and whom do you live with?

A: My daughter and my three grandchildren.

Q: And how old are those grandchildren?

A: Ten, twelve, and fourteen.

Q: And do you currently work?

A No, I'm retired.

Q: Okay and what Jjob did you have when you worked?

A: I was a nurse.

Q: And let’s turn your attention back to 1984. Okay?
And could you tell us back in 1984, what were you
doing, where were you working?

A: I was working at The Bookbag store part time in the
evenings.

Q: Okay and you said part time; did you work a full
time job also?

A: The Coastal Center.

Q: And what was your job there?
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Nurse.
And what was youf family life like back in 19847

My husband was in the Air Force, traveled a lot. I

' had two children, they were home with me. My son

was - I'm trying to think of their ages, fourteen
and twelve, something like that. I can’t remember.
Okay and you mentioned that yéﬁ worked at a store
called The Bookbag. Could you tell us a little bit
about that store?

It wasn’t a very big store, it was in like a strip
mall. Where the post office is now, behind that was
a little strip mall and it was in there and it sold
mostly paperback books, magazines.

Okay and you said it was by the post office. What
road was it near?

Tt was behind the post office so it’s changed now.
I don’t know the name of the road.

Okay.

It was off of Dorchesfer Road.

Dorchester Road?

Yes sir.

And is that in Dorchester County?

Yes sir.

And let me turn your attention specifically to

October of 1984. Could you tell us - it’s more
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specifically October 25, 1984, were you working
that day?

The 25%® or the 24t? Itnwas the 24'™ that I was
working.

Okay. And where you working that day?

At The Bookbég.

Okay and do you remember what time of the day you
were working?

I usually went to work at 4 to maybe 8:30.

Okay. And did anything uﬁusual happen while you
were working that day?

Yes it did.

Could you tell us about that?

I was in the store and a man came in and asked me
where the mystery section was and it was toward the

back of the store, to the right. And he went back

there to look at books and pretty soon, he just came

back around to where the register was ...and’he had
a gun and he asked me he needed the money from the
register and would I open the register.

Okay and you said a man camelin. Could you describe
that man to us?

I could, yes sir. 'Hé’s medium height, young, he had
a beige shirt on, short sleeves, and there was a rip

in the cecllar. I don’t remember if he was wearing
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jeans or not but the shirt I remember. And he had
like short hair and really a nondescript face, a
very common face.

What was his complexion?

He was black.

Okay and could you estimate his age-? Was.he young,
0ld?

Probably a little youngér‘than me. I was 32 about
that time‘so he would’ve been in his late twenties,
early thirties I think.

And so you said he came in and he asked where the
mystery section was?

Yes sir.

And when he approached you, did you notice anything
about him as he approached you?

That he had a gun in his hand.

Could you describe that gun?

Yes I can. It was all silver and it’s the kind that
you move something in the middle - I'm not real good
with guns. But there’s something you push and that
was silver too. The whole gun was silver.

Okay. And when he approached you, did he say
anything to you?

Yes, he told me that he was going to rob me and I

said to him you’ve got to be kidding me, this is a

85
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joke. He said no, open the cash register.

And did you do that?

Yes.

And after you opened the cash register, what
happened next?

He asked me to lift up the drawer because the big
bills are underneath there. There wasn’t that much
money in there.

Okay. And after you lifted up that drawer or the
tray in the drawer, what happened at that point?

He took the money out and he took the gun and he
says we’re going to the back. I just kept saying ho
but you know, the gun was in my face so I got to go.
Okay and when you say in the back, could you
describe that room?

In the bookstore itself, it’s a long hallway and the
back is the doorway that we kept like our purses, we
kept our extra books that would come in before we
put them on the shelves. It was an enclosure and
there was a door outside the back.

Okay. So you went in the back room. What happened
when you got in the back room?

He told me to take my clothes off. And I just kept
saying you’re kidding me, just try to talk him out

of it and he said no. And so I took my clothes off.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

o7 |

irect Examination of Ms. NN 87

=

i O

I think I still had my blouse just on, I don’t
remember. But then he had me'get down on my knees
and perform anal sex on him, and perform oral sex on
him.:

And what was he doing while that was going on?
Télking to me.

Okay do you remember anything he said?

He asked me.had I ever been with a black man before
I told him I had never been with them and I was just
getting nervous so I told him that I was pregnant, I
told him I had my period, andvhe just didn’t believe
it. I was just trying to think of anything at that
time.

Okay. After he forced you to have oral sex with
him, what happened then?

He told me I had to bend over and I didn’t have any
underwear on and he performed anal sex on me. And I
told him I’d never done that before so that was
really upsetting to me, but it didn’t make a
difference.

And what was he saying to you while -

Just talking about you’re going to like it, you’re
going to like it. You’re going to like being with a
black man, that kind of talk. That’s about it

reaIly. Not too much.




10

11

12

13

.14

15

16

17

18

19

20

21

22

23

24

25

88

irect Examination of Ms. NN 88

Q: Okay. And after that, what did he do next?

A: He came out of my rectum and into my vagina and had
sex with me there and I still leaned over, I was
still leaning over.

Q: Okay. And how long would you estimate this took?

A: Seemed like a long time but I'm sure it was like
fifteen minutes, maybe twenty minutes.

Q: And after he had vaginal intercourse with you, what
did he do next?

A: He stood up and told me to take off my wedding ring.
It was a little hard to take off. It was a real
thick wedding band. And I finally got it off and he
took it and just ran out the back door.

Q: Okay. Had you‘ever seen this man before?

A: No.

Q: Now, after he ran out the back door you said?

A: Yes sir.

Q: And where was that door located?

A: In the back, not in the middle in the back, but a
little bit over to the éide.

Q: So was it inAthe room you were 1in?

A: It was in the room I was in, yes sir.

Q: Okay. After he ran out, what did you do next?

A: I got partially clothed and went out and tried to

dial 911 but I don’t think Summerville had 911 or
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I'm confused and I dial zero but one of them they
didn’t have back then. And I couldn’t get through.
So I went outside, I put the skirt on and went
outside and there’s a lady sitting in the car out
there and I said you’ve got to help me, something
bad happenéd. And I went back in and the fellow
next door, I'm not sure if _he works there, came in
to see what’s going on and I think they called the
police and they were there and they said they would
wait a little while because they wanted to bring the
dogs but I never saw any dogs.

Mr. Farley: Objection, hearsay.

The Court: Sustained.

Okay, so you stated the police came.

Yes sir.

At some point, someone had called the police. And
after the police got there, did you go anywhere
after that?

Yes, I went back in The Bookbag and sat down and my
husband --- somebody contacted my husband at the Air
Force Base and he came up there and the policeman
took us down to MUSC.

Okay. So you went down to MUSC. What can you tell
us about MUSC? What happened when you got to MUSC?

I was taken into the emergency room and the doctor




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

irect Examination of Ms. HEREE

90

and nurses did what they call a rape kit on me where

they comb your hair and do fingernails and things
like that.

Okay so they performed some kind of exam on you?
Right, yes.

And what about the clothes you were wearing? What
happened to the clothes you were wearing?

They took them off because we did stop on the way
home to get something else for me to wear, but I
believe my clothes were taken off.

Okay so you didn’t receive your clothes back?

No.

Okay. Now, afﬁer -—— let me ask you this question
Ms. JIGEGEE- After you had the exam done, I think
you stated your husband was with you?

Yes, he was.

And you say you were driven there by police
officers?

Yes.

Was the police officer, did he just drop you coff
there, did he stay there, do you know?

You know, he must’ve stayed there

And after you got out of MUSC, did you spend the
night thére?

No.
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Q: So you were released that night?

Al Yes.

Q: Did you have contact with law enforcement after the
hospital?

A: I don’t believe I did that night. I really don’t
remember. I couldn’t wait to take a bath and I took
a bath when I‘got home. I thought sure ... My
husband did tell me something about the police.

Q: Okay at some point, éubsequent to getting home, did
you have contact with law enforcement?

A: Yes, I did.

Q: Okay and did you have an opportunity to give a
statement to police?

A: I did.

Q: About what happened?

A: Yes sir.

Q: And did you have an opportunity --- do you happen to
remember any officers that you dealt with back then?

A: Sure. It was Captain Moultrie he came to the house
sometime and Dale Nevins, my friend, and ...I don't
remember their names.

Q: Okay. And did you have an opportunity, did you give
them a description of the individual-?

A Yes.

Q: Did you have anAopportqnity to try to identify any
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individuals?

Someone brought over pictures and I lococked at them
and I couldn’t. |

Okay so you weren’t able to pick anyone out in any
kind of lineup or anything?

No.

Okay.

I did do a police sketch and put it in the
newspaper.

Okay. But otﬁer than that as far as you know, was
there a suspect at any time that you know about?
No.

And after this incident, you stated, I think,
earlier that you live in Texas?

We do.

And when did you move to Texas?

Three years ago.

And where did you live before that?

Summerville.

Tell us since this incident, are you still married?
No, my husband passed away ten years ago.

Okay. And does anybody - you mentioned you live
with your daughter in Texas?

Yes.

Is your son still around?
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A: Yes, he lives about two miles from my house.
Q: So they are all kind of
Mr. Farley: Objection, relevance.
Mr. Justis: I'11 withdraw.
Q: What kind of impact has this incidént had on your
life?
Mr. Farley: Objection.
Mr. Justis: 1I’1l1 withdraw. Beg the Court’s
indulgence.
The Court: Very well.
Mr. Justis: ©No further questions. Please
answer any questions Mr. Farley may have for you.
The Court: Cross examination.
Mr. Farley: Yes, ma’ am.

Ms. BN - Cross Examination by Farley:

Q: Hello Ms. HEEGEE how are you?

A: I'm okay.

Q: I can see you’re nervous, I'm nervous too so.

A: That helps.

Q: Just I have a couple quick questions. You stated in

your testimony just now that the incident occurred

on the 24,
A: Yes.
Q: Are you sure it wasn’t the 25%?

A: Yes I'm positive.
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Did you meet with an officer named Robert Quick.

I believe so.

When police first came to the scene, did you speak
to an officer?

Yes sir.

And did he make a report of what you had told them?
I believe so.

And is it your testimony today that you told him
that this crime 6ccurred on the 24%" or the 25%?
That’s ... because it was the 24%™, I don’t know
where the 25™ came from. I mean I can remember that
because it was the fair and it was a lot of traffic
and every month after that or the 24*", I was nervous
so I'm not sure where the 25 came in. If it is, I
apologize.

No, no, you’re fine. And just one other guestion.

You said that the gun --- on the stand here tcday,
you salid the gun was a silver handgun. Is that
correct?

Yes, sir.

You didn’t tell the officer at the scene that it was
a black handgun?
No.

And was it a large handgun or was it a small

- handgun?
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A: I'm not ... it was silver all over.
Q: And you didn’t tell the deputy that it was a black

and gray handgun?

A: No.

Mr. Farley: Judge, I don’t have any other
questions.

The Court: Very well. Redirect?

Mr. Justis: Nothing Your Honor.

The Court: You may step down. Next witness,
please.

Mr. Giese: The State calls Rick Campbell.
Your Honor, I apologize, he’s in the restroom right now.

The Court: Okay.

Mr. Giese: Take a short break or?

The Court: We’ll just wait a few seconds.

Clerk: State your full name for the record.

Witness: Richard Michael Campbell.

Clerk: Do you solemnly swear or affirm to tell
the tell the truth, the whole truth, and nothing but the
truth? |

Mr. Campbell: I do.

The Court: Your witness.

Mr. Giese: Thank you, Your Honor. May it
please the Court?

The Court: Yes. '
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Mr. Campbell - -Examination by Mr. Giese:

Q: Mr. Campbell, where do you work?

A: I own a State Farm Insurance agency in Summerville.

Q: Okay and did you work there in 19847

A: Yes, but not in the same location.

Q: What location did you work at in 198472

A: Oakbrook shopping center directly behind Wendy’s;
where Wendy’s and the car wash is now.

Q: Okay. Do you knov HEEGHEE B

A: At that time, yes.

Q: How do you know her?

A: She worked at I think the name of the store was The
Bookbég. It was directly next door to my office.
And she worked there. And I would go in from time
to time and chat and purchase books.

Q: Okéy, do you remember an incident involving Ms.
B that happened in late October in 19847

A: Yes, I do.

Q: Okay, and where did that take place?

A: At her place of employment, The Bookbag.

Q: Okay and what happened?

A: I was in the office at the time and my receptionist
screamed and I ran up front and ---twenty-nine years
so I do remember GHEN, she had come out of the front
door and she was holding her clothes up around her
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and my receptionist was comforting her. And.she
indicated that she had been robbed.
Mr. Farley: Objection Your Honor, hearsay.
Just what you observed.
Okay, that’s what I observed.
What did you do at that point?
He didn’t come out the front door so I assumed he
went out the back so I got in my pickup and took off
around the back. And I got in my pickup and weﬁt
through the woods. I never did see him. It was
wooded back then, since then it’s been built up.
Okay and when you saw I8, what was her demeanor?
She was hystérical.
QOkay.
Mr. Giese: I beg The Court’s indulgence.
The Court: Alright.

Mr. Giese: Nothing further Your Honor. Please

answer any questions Mr. Farley has.

The Court: Cross-examination?

Mr. Farley: Thank you, Judge.

Mr. Campbell-Cross Examination by Mr. Farley:

Q:

How long after the incident, and if you don’t know
this, I understand it’s been twenty-nine years, but
how long after the incident do you believe that you

got in your truck and looked --- started looking for
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the victim?

A: As long as it would take --- I had my keys on me so

my trucked was parked ten feet. So however long it

took for me to run ten feet, get in the truck.

Q: And you never saw anyone-?

A: No. Like I said, it was real wooded, it was a real

wooded area.

Mr.

The

Mr.

The

leave?

The

Mr.

The

Mr.

Farley:
Court:
Giese:

Court:

Giese:
Court:
Farley:
Court:

Justis:

Thank you.
Redirect?
No, Your Honor.

Very well, is this witness free to

He is,'Your Honor.
Any objection?
No, Judge.
Call your next witness please.

The State calls Michelle Vevon.

Clerk: Raise your right hand. State your full

name for the record.

Witness:

Michelle Vevon.

Clerk: Spell your last name.

Ms.

Vevon:

V-E-V-0-N.

Clerk: Do you solemnly swear or affirm to tell

the truth, the whole truth, and nothing but the truth?

Ms.

Vevon:

Yes ma’am.
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Deputy Clerk: Thank you and have a seat.
The Court: Alright, your witness.

Mr. Justis: Thank you, Your Honor. May it

please the Court?

Ms.

>0 = O]

=

I O .,

The Court: Yes.

Vevon - Examination by Mr. Justis:

Ms. Vevon, where do you currently work?

I work at Holy Spirit Regional Catholic School in
Huntsville, Alabama.

Okay, and how long have you lived in Alabama?
Since 1991.

Okay. And are you married?

Yes I am.

And let’s go back to 1984. Turn your attention to
1984. Where were you living back in 19847

In Charleston, Mt. Pleasant, specifically.

And where did you work in 19847

The Medical University of South Carolina.

And what was your job back thené

I worked in the one west treatment center which was
the trauma unit and rape crisis center and I was a
registered nurse there.

Okay and how long had you been a registered nurse?
Five years.

And that was five years in 19847
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In 1984, yes sir.

So how long have you been in nursing since?
Thirty-four years.

And you mentioned the One West Trauma Unit?

Yes.

Could you tell us what were some of the type of
cases you dealt with in the One West Trauma Unit?
Well, basically EMS had a protocol that I believe
before they would transport a patient, the patient
had to have an injury that involved three or more
organ systems. So we typically saw gun shot wounds,
stabbings, motor wvehicle accidents, auto
pedestrians, and then we also saw sexual assault
victims és well. It was a pretty big unif so it was
very épecific.

Okay. And you mentioned sexual assault victims.
What type of treatment or exams would a sexual
assault‘ﬁictim receive back in 1984 at that unit?
Well, it was a medically legal exam that the

physician would perform on the victim and as a

nurse, we would assist them in that exam, in

addition to collecting the evidence.
Okay and could you explain a little bit what they
exam was, what kind of things that they do?

Well, when the patient came in they would take a
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picture of the patient, a full-length picture, and
then any if there were bruises or marks perhaps on
the victim, we would take pictures of those as well.
And then we would collect the clothing the patient
would be wearing. And 1t was a very strict protocol
the way the items were collected and secured. They
were labeled in bags, in brown bags and/or manila
envelopes. The physician performed the gynecology
exam so there were specimen collected from that,
those areas as well as saliva, fingernail scrapings,
pubic hair, that kind of, that sort of thing.

Wood’s lamp.

And what’s a Wood’s lamp?

Wood’s lamp is the physician would hold a Wood’s
lamp and it lights up, it’s like an ulﬁraviolet
light; you would turn out the lights and it would
show sperm on areas of the body. And the physician
would then perhaps swabbed those areas.

And those were the standard procedures they would
follow when they conducted one of these exams?

Yes.

And talk to me a little bit about the actual
collection of the evidence, how that was
accomplished.

Well, the physician would collect the evidence and
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what we would do is each piece of evidence would
have a label on it or the envelope‘itself would have
the label of the patient’s name, date, you know it’s
like a credit card type thiné and you just ran it

through on a sticky label that would go just say

around a tube of blcod or on the g-tips —--- they
come in a -—-- housed like in a plastic container, I
guess. So, each piece of evidence would have that

patient’s label on it and then the nurse would
document on each piece the physician’s name, their

name, the date, and time:

(State’s I.D. # 31)

Okay. Now, I'm showing you what’s been marked as
State’s exhibit 31. May I approach the witness Your
Honor?

The Court: Yes.

Take a look at that. There’s some items in that
envelope. If you’ll take those and take a look at
that and explain, tell us, if you know, what they
are, what they appear to be.

So this would be‘the envelope that this particular
evidence éollection was pubic hair combings. And so
the purple writing here, that would be where I
worked, the wcocman’s treatment room, and then the

patient’s identification and her number. And then
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the writing here in the corner would be the
physician slash nurse, the physician’s last name
slash the nurse’s last name, and then the date -
10/25/1984 and’then the time, which was 7:30pm -
1930.

And that would be the type of envelope you were
describing as some evidence would be put in?
Yes, that is correct.

And

One specimen per envelope.

Okay and those particular envelopes there, what
items would’ve been in thQse envelopes?

This says pubic hair plucking and this one says

pubic hair combing.

103

Okay and is that written on there, stamped on there?

That is in handwriting for pubic hair combing and

pubic hair plucking are handwriting and then the

physician’s name and the nurses name and date and

time, those are also in handwriting.

And the handwriting where it says pubic hair
plucking, do you reéognize that handwriting?

I sure do. That’s my handwriting.

And could you tell us - you mentioned it listed

doctor’s and a nurse’s name on that envelope.

o
il

Yes.
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Q:
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= O
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What names are on that'envélope?

It says Peacock/Cox and then the date and time.

And what’s the date and time?

10/25/84, 1930 and the same on the other envelope.
Peacock/Cox, 10/25/84, 1930.

And who’s Peacock? Did you know a Peacock when you
worked

Peacock, I believe was the physician and Cox was-the
nurse.

Okay. Did you know Cox?

Yes, she was the head nurse.

Okay. And you also say your handwriting’s on there?
Yes.

And is the patient’s name on that envelope?

Yes.

And what’s the patient’s name?

The patient would be G B 21d then it has
the patient number and then just white female and
then the date, her birth date, and then the current
date of that day, which was [JJjJ and then her
patient identification number.

Okay so there’s two -

That’s not handwritten. That is stamped, the
patient’s.

That’s the credit card type stamp you talked about?
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Q:

ol

=20

Yes.

So besides those two envelopes, was there anything
else in that bigger envelope?

Yes, there is a bag, a brown bag and it says SLED
Dorchester Sheriff, and that was refrigerated. And
it has this stamp as well on there,>the credit card
type stamp, treatment room, G BN -
addition to the date, her birth date, and then that
current date,' 10/25/84 and her patient number.
Okay I think you mentioned earlier when you were
talking about envelopes and you also talked about
bags.

Yes, sir.

Would that be the type of bag that was used?

Yes.

To collect evidence.

Some handwriting on here, Detective Knight it says
there én the bottom. That would be who picked it
up.

Okay. Thank you. Now, Ms. Vevoﬁ, do you
specifically remember GG B coring in, in
October of 19847

No. Not specifically, no sir.

qu many individuals in your time, how long did you

work in that unit?

105




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

irect Examination of Ms. Vevon by Mr. Justis 106

Az

Q:

1984 to 1986.

So, in approximately two years, was that the only
sexual assault exam you were involved with?

No sir. My understanding is I believe at that time
in Charleston, all sexual assaults that required
exams, medically legal exams, were brought to One
West. So, I believe so we saw a lot.

Right. TLooking at those items that I just showed
you, are you sure that’s your signature on items or
your handwriting?

That’s my handwriting, yes sir.

And after the evidence was collected by the doctors
and nurses and placed in various bags and envelopes,
what happened to it at that point? What was the
standard procedure at that point?

Well, thé standard procedure would be that once it
was labeled, all those labels whose the patient’s
name on each particular item or bag into the brown
bags or into manila envelopes, it would be secured
and if it needed to be refrigerated, it was a secure
refrigerator or if it was perhaps clothing, it
doesn’t need to be refrigerated, that would’ve been
secured 1n a cabinet or locked closet type thing
until the detective came énd picked it up. However,

I believe on that night, I think the time frame was
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>0

>0

1930 so 7:30 at night so we/d have to see what time
the detective picked it up.

I'm showing you what’s been marked as State’s
exhibit number 8.

Mr. Justis: May I approach Your Honor?

The Court: You may.

Do you recognize that document?

Yes T do;

And what is that document?

This is the nurse’s progress notes.

And what is a nurse’s progress notes?

This particular nurse’s progress note is the
inventory of the collection of evidence from the
medical legal exam as well as the chain of command,
or the chain of evidence released to. So from my
handwriting I have here and then who I dispensed it
to. It says here evidence released to James S.
Knight. So that would’ve been checked - this is a
checklist basically, a check of what was collected
and then handed over to the detective.

And 1s there a patient name on that document?

Yes there 1is.

And what is that patient’s name?

Its G B :1d then again, the same stamp

where it’s got her patient number, her birth date
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and then again, that current night, which was
10/25/84 and her patient number.

And according to that document, who released the
evidence from MUSC?

From MUSC, that would be me. I released that
evidence.

Okay and what was your name back then?

It was Aimes, was my maiden name so my signature is
here and it says M. Aimes, RN.

And is that how you signed your signature back then?
Yes, sir.

And is that your signature?

That is my signature.

Okay. ‘And according to that document, who would you
have turned that evidence over to?

It says James S. Knight. And I'm not sure what the
initials stand for. He’s got some initials after
his name and then I would’ve turned that evidence
over to him at 8:27pm that night, 10/25/84.

Okay thank you. I think you mentioned on those
envelopes you lcoked at that they were apparently
collectéd at approximately 7:307

Yes, sir.

That night. And pardon me, let me show this to you

one more time, State’s 8. Could you tell us the
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date on that document?

The date on this document would be 10/25/84, the one
that’s kind of crossed éff here but I see it up here
too. 10/25/84.

Okay. Thank you. And after you turned that
evidence over to James Knight, did you have any
other involvement in this case?

No, sir.

Mr. Justis: I beg The Court’s indulgence?

The Court: Alright.

Mr. Justis: No further questions, Your Honor.

Please answer any questions Mr. Farley might have.

The Court: Cross examination?

Mr. Farley: Thank you, Judge.

. Vevon - Cross Examination by Mr. Farley:

Hello, how are you?

Fine thank you.

Do you recall the date that this evidence was
gathered?

10/25/84.

10/25, not the 24%h? The 25%?

Oh, I'm sorry. Whatever I read, I'm sorry. I’'d
have to look at the document.

Sure.

Mr. Farley: May I approach the witness?
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The Court: You may.
Q: I’m showing her what’s been markedzas State’s
exhibit 8 for identification purposes.

A: 10/25/84, I'm sorry.

Q: Are you a nurse now?

Az I am.

Q: Are you presently a nurse that handles rape victims?

A: No, I’m not.

Q: When was the last time that you dealt with that
particular -

A: Type 6f nursing?

Q: Yeah.

A: 1986.

Q: 1986. So you haven’t done this for years, twenty
some odd years?

A: Yes, in that capacity, yes.

Q: They don’t package things in paper bags and

envelopes anymore do they?

A: Where I work?

Q: Right.

A: I work in schools so I don’t -

Q: Okay.

A: I do see brown bags, yes I do see brown bags at

school, I sure do. Lots of lunches. And some PE

clothes, things of that nature. So I do see brown
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bags.
Brutally honestﬁ Were you actually present in the
room when Doctor Peacock and Nurse Cox performed
these examinations?
I don’t remember, I'm sorry.
You don’t remember? Typically, would you in the
room when they did those kinds of examinations?
Sure, I mean, I.could’ve easily been in the room.
But you |
At that time framé. Well, that ‘exam took place at
9, excuse me, at 7:30 and.my shift would’ve started
at 7:00.
So
We worked twelve hour shifts.
But you do not recall for certain that you were in
the room when those specimens were taken?
That’s correct.

Mr. Farley: And ...May I approach the witness?

The Court: You may.
I want to show you what's béen marked State’s 31 for
identification purposes. I believe the Solicitor
just show this you. Is there other writing besides
your handwriting on that?
Yes sir.

That’s all I’ve got for that. The stuff I just
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showed you, it says on there refrigerator and vials
- there weren’t vials in that package were they?

A: I don’t remember if there were vials in that package
--— in that specific package.

Q: Here today, there were no vials in that package.

A: Oh, no I didn’t take anything. I just took out what
was in it.

Q: Okay. You described the protocol as collecting all

this evidence and securing it in a safe place,

right?
A: That’s correct.
Q: But in this instance, that wasn’t done to your

recollection, isn’t that right?

A: Well, the exam was performed at 7:30 and the
detective but the evidence in his hands at 8:27,
which was less than an hour. So -

Q: So the typical protocol you’re saying wasn’t
necessary? You just skipped é step and handed the
evidence directly to the officer?

A: Well, if it was a time lapse of one hour so he
must’ve been there. If the detective is not there,
then it would be, you know, secured and locked up.
I'm not saying that that @asn’t secured and locked

up. But that time frame sounds to me like he was

physically there with us in the unit.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113

edirect Examination of Ms. Vevon by Mr. Justis 113
Q: Okay.
Mr. Farley: May I have a moment Judge?
The Court: Yes.
Q: T just want to follow up with one more queétion.
A: Yes sir.
Q: You don’t know who collected the evidence for
certain?
A: No, I would say that Mrs. Cox, Dr. Peacock and Ms.

Cox did the exam.

Q: But you’re not certain that you were there?

Az That’s correct.

Q: And you’re not certain how that evidence was
collected?

A: I would say to the best of my recollection because

it’s been 29 years that that was a very strict
protocol, it was a well—defined exam, and we follow
that protocol very strictly.

Mr. Farley: I don’t have anything further.

The Court: Very well. Redirect?
Mr. Justis: Briefly, Your Honor. |

Ms. Vevon - Redirect Examination by Mr. Justis:

Q: + I think you testified Ms. Vevon that the envelope,
those two envelopes on State’s exhibit 31 had your
handwriting on it.

Az Yes sir.
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Q: Would it be common to have your handwriting on those
envelopes‘if you weren’t present?

A: No, not necessarily. I mean, if I recall correctly,

we would have envelopes together, like a lot of
those pieces and parts ofithat exam came with glue
pads, saliva paper, and we had kept it very
regimented whefe we would have things kind of ready
to go. So not specifically with the'patient’s name
on it. ©Now, if a victim came in then we grab the
envelopes. We didn’t randomly grab from the desk
area. I mean, we had envelopes, chuck pads,
everything else, I believe there was a big bag when
evidence was all collected 1like the clothing, brown
bags, the clothing, put that all in a big bag fo;
the detective to take away. And sometimes more
things, Jjust depends on the amount of clothes and
what have you. So I believe that’s the way we did
it, that we had those ready to go. Now, when a
patient came in, a victim came in, we were to take
those envelopes and stamp them with all the
patient’s information and then collect accordingly.
Not every patient that came in got the same - what
am I trying to say. Not the same particular
specimens were obtained from every patient. You

know, there was routine things that were collected




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

115

Redirect Examination of Ms. Vevon by Mr. Justis 115

as well as specific ones. So sometimes combing,
sometimes clippings, it depends on what the
physician would decide on. So what I'm saying to
you 1s I would’ve been there. I obviously handed
that evidence over, that’s my handwriting. I gave
that over to Detective Knight so -

Correct.

Can I say that what I remember that night, I don’'t
remember that night. But typically that’s how we
did it, in that fashion.

Correct

Everything was timed and dated and written on and
that kind of thing with all that information that I
pointed out.

And I think you said the pubic hair plucking. That
was your handwriting.

That is my handwriting, yes.

And so that would’ve been something that was

~collected and placed in this envelope -

That’s correct, that’s correct.

And would you have had to have been there to write
that on the envelope?

Not necessarily. Whoever collected that --- what
I'm saying to you is if I recall correctly, we had

those it might just say pubic hair combings, it was
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a saliva and --- now it would determine saliva or
whatever.

A:

Correct and maybe I’m not explaining myself.

I’m sorry.

Did you have to be there to have your handwriting on
this envelope or did someone else forge your
handwriting?

No, that’s my handwriting. Absolutely. Yes.

So you would’ve had tc have been there -

Yes, that’s my handwriting, yes. I’m sorry I
misunderstood.

That’s fine. And I think you mentiocned something
about a bag with clotﬁes in it?

Yes sir.

(State’s I.D. #30)

What I'm showing you is State’s exhibit 30.

Q:
A: Yes sir.
Q: And I guess without opening it
Mr. Justis: May I approach the witness Your
Honor?
The Court: You may.
Q: State’s 30. Do you recognize that?
A: I recognize this type of bag. This is what we used.
Yes, sir.
Q:. Okay so that would’ve been
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A: That’s my handwriting right here.

Q: Okay and what does it say?

A: It says HIGESE B Dorchester County Sheriff.
And this would be her, again, that same patient
identification stamp on thié tape. Her name, her
number, her birth date, and the date 10/25/84 and
her patient number.

Q: And what type of items would you put in this bag?

A: Clothing.

Q: Would‘you just put the ﬁieces of clothing in there
and -

Ar No sir. Each piece of clothing would go in a
separate bag and the bag would have.her stamp on it;
again that patient stamp with all of her
information. And it might say bra, panties, shirt,
top, you know, slacks, whatever. But each one would
be in separate brown bags. And then all housed and
secured in the bigger blue p;astic bag.

Q: Okay. Thank you.

Mr. Justis: ©No further questions.

The Court: Any re-cross?

Mr. Farley: No, Judge.

The Court: Is this witness free to leave?
Mr. Justis: She is, Your Honor

The Court: Any objection?
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Mr. Farley: No, Judge.

The Court: You are free to go. We’re going to
take our morning break. I’'m going to ask you to step to
your jury room; do not discuss this matter or allow
anyone to discuss it with you. We’ll take about fifteén.
Thank you. Enjoy your break.

(Jury Break was taken at 11:32 a.m.)

The Court: Counsel, do you all have any issues?

Mr. Justis: The only thing

The Court: Hold on a minute til he gets here.
He’s here now. Are you concerned about scheduling?

Mr. Justis: No, I'm not concerned about it.

Our next two witnesses won’t be too terribly long or
‘anything like that. Our third witness probably would be.

The Court: Okay.

Mr. Justis: So, I think we can discuss, you
know, get the next two witnesses and then by then it will
be lunch. Lieutenant Nevins would be tﬁe third witness.

The Court: Oh he’s the long one?

Mr. Justis: He’s a little big long-winded.

And that would be the only thing I have Your Honor.

The Court: Not a problem. Okay. Anything Mr.
Farley?

Mr. Farley: No, Judge.

The Court: Let’s have the jury.
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(Jury enters courtroom 12:04 p.m.)

The Court: Alright, ladies and gentlemen, this
time we’re going to continue the case. Who is the next
witness?

Mr. Justis: Your Honor, may it please The
Court? At this time, the State will call Lisa Schafer.

Clerk: Please raise your right hand. State
your full name for the record.

Witness: Lisa Cox Schafer.

Clerk: Please spell your last name.

Ms. Schafer: S-C-H-A-F-E-R.

Clerk: Do you solemnly swear or affirm to tell
the truth, the whole truth, and nothing but the truth?

Ms. Schafer: I do.

The Court: Your witness.

Mr. Justis: Thank you, Your Honor. May it
please thelCourt?

The Court: Yes.

Ms. Schafer - Examination by Mr. Justis:

Q: Ms. Schafer, where do you currently work?

A: I currently work at Roper Hospital in Charleston.
Q: And what’s your position at Roper Hospital?

A: I'm the vice president and senior nurse executive.
Q: Okay and what are some of youf duties?

A: I oversee all of the nursing operations at the
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hospital and patient responsibilities.

Are you a nurse?

I am.

And how long have you been a nurse?

I've been a nurse since 1977.

Okay. And let’s go back in time a little bit to
1984. Do you remember where you were working in
19847

Yes, I was working at the Medical University in the
unit that we called One West. It was the trauma
unit.

And what was your position at One West back in 19847
I believe in ‘84, I was the head nurse. I worked
there for five years and I started as a staff nurse
and then to head nurse.

Okay. ‘And what kind of patients did you see in that
unit back in 198472 What type of injuries or
illnesses would you see?

Well, it was not a typical emergency room at all.

In fact, we didn’t take regular emergencies, we only
took trauma, we took pediatric trauma, we took all
the sexual assaults for the tri-county area. Most
of the patients were eithér sexual assault patients,
pediatric sexual assaults, or trauma.

Okay, you mentioned sexual assaults. What would you
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do, what was the typical protocol or procedure that
you would follow when someone came in that allegedly
had been sexually assaulted?

Well, it’s been a long time ago. So but we had a
very specific protocol that we followed. We
actually back then had to make up our own kits so we
put together kits that had envelopes already labeled
or all of the different types of specimens that we
might be collecting for in sexual assaults. So
usually we brought them in, they got registered, we
usually had them to undress, we kept all of their
articles of clothing, we’d call the GYN - the OB/GYN
resident, usually on call, with the person who came
to the unit to actually perform the sexual assault
exam. We got as much information as we could from
the victim and recorded that in nursing notes. We
assisted with the exam and usually we’d call someone
from People Against Rape and they came to be
advocates for the victim. And once the exam was
over, oftentimes the victim either ieft with an
officer or a friend or a family member.

Right and you mentioned the sexual assault exam.
What kind of things - briefly, what kind of things
would you - would the doctor examine or would you

collect?
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A:

Depending on what kind of sexual assault it was;
depending whether it was oral, vaginal, or rectal.
We collected samples, we would do swabsnin the
mouth. We would do pubic hair combs. We would
sometimes do clippings. We would sometimes - we
always did a vaginal exam i1f it was a vaginal sexual
assault. We collected swabs, put them all in
different containers. It really just depended on
what kind of assault it was.

Right and how many sexual assault exams would you
say you were involved with when you were at that
unit?

I have no idea. More than I would care to think
about. But no, we saw anything that came in. We
saw them frequently so it was something that we were
accustomed to being around.

Okay. I'm showing you what’s been marked as State’s
exhibit number 31.

Mr. Justis: May I approach the witness Your

Honor?

The Court: You may.
If you could open that up, there’s several items in
there, pull those out. Take a look at those items
in there. Do you recognize any of those items?

Yes, these are obviously some of the envelopes that
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we prepared ahead of time; hair plucking and combing
that we did ahead . of time. We always stamped it
with the patient’s name that was admitted to the
unit. Also, on here is my signature as the person
who assisted Dr. Péacock was the OB/GYN at that time
that performed the exam and we always timed and
dated the time that we collected the evidence. So
these paper bags were part of the collection that we
always kept.

Okay and those paper bags, what kind of items would
you put in the paper bags typically?

As I - well gosh it’s been a long time, but I think
we usually put the evidence that we collected
oftentimes in those bags and then sealed them; we
always timed and date those as well. If they were
not being released to a police officer, we locked
them in a specific refrigerator for pick up at a
later time and kept that under lock and key at all
times.

I think you mentioned you sealed those items. How
would you seal the different types of envelopes and
bags?

As I recall, we taped them. But it really has been
a long time.

And those particular envelopes that you have in your
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hand there, I think you ﬁentioned you recognized
your signature on them?

A: Yes.
Q: And could you tell us a little bit - is the victim’s
name on that particular, on those particular

envelopes?
A: The name on here is HEGHEE B vhich I assume is

the victim because that’s what’s stamped on here.

So, vyes.
Q: Okay. And where’s your name located?
A: Mine is right here. I signed, the doctor’s name,

signed my name asicollecting the evidence.

Q: And what was your name at that time?

A: My name was Lisa Jane Cox at the time, it was before
I got married.

Q: Okay. And I think you stated Peacock?

A: Peacock was the doctor, yes.

Q: Okay. Lisa I’'m showing you what’s been marked as
State’s exhibit number 30. Without opening it, can
you take a look at the outside of that bag and tell
me if you recognize that?

A: I think it was belonging bags that we used back in
the time that I spent time and that was typically
where we put each of the articles of clothing into a

bag. So that we have it all in one container for
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pickup.

Okay and when you put the articles of clothing in
this bag, do you remember, would you just take the
clothing and place them all in the bag? Or were
they

No, we put them in brown paper bags, I think.

I'm showing you what’s been marked as State’s
exhibit 1. Do you recognize this item?

Yes, it looks like a paper bag and we typically
labeled it with whatever contents we put in. So
this 1is obviously the paper bag of Ms. I
blouse that we toock

And how do you know it’s Ms. GG blouse?

Well because it has a stamp with her name on it. So
whatever the stamp is, is who it belongs to.

And then you stated you put the content of what the
item was, you would write that?

Right. So you see blouse is written down.

And I’'m showing you State’s exhibit 5. What about
this item? What can you tell us about that item?
This appears to be Ms. |G ranties.

Okay. And finally, I'm not going to go through all
these. But finally, let me show you State’s exhibit
28 for identification purposes. Tell us what that

appears to be.
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A: This is the changing chux, which was we always put a
blue pad underneath the victim so that if anything
fell out that might be important to —--- that might
have combing from the sexuél assault itself that we

have that available so we kept that.

Q: And who’s changing chuck would that be?
A: This is Ms. G-
Q: But these are the blue pads that when you go in the

hospital they have on the bed?

A: Right.

Q: Now, typically after an exam was done, I think you
testified that you assisted in the collection of
evidence. What would you do with all that evidence
that.you collected?

A: As I recall, we either collected it all and turned
it over specifically to law enforcement perscon. If
there was nd law enforcement present, then we
collected it all, put it in a bag together, and put
it, again, in a locked refrigerator for pickup at a
later time. If they came in, we’d have them sign
for it for every piece of article they took with
them and we signed off that it was taken.

Q: And was that typically a job that one of the nurses
from that unit would'do, they would handle

A: Yes.
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Q:

A:

getting that evidence.
Yes.
And what I'm showing you now is State’s exhibit 8.
Do you recognize that document?
Yes, I do. It looks like my writing on the
clothing, we have photos of the other evidence that
was written on here. 1It’s in standard form that we
use so that we always collected all of the correct
things for each sexual assault.
Okay. Do you recognize any names on that form?
I recognize Michelle Aimes who worked as a nurse in
the One West
Okay. And what’s - does the form include the
victims or the patient’s name?
Yes, all of the documents are always stamped with
the patient’s name in the right top corner.
And is there a date on that document?
Yes there is. 1It’s 10/25/84.
Okay thank you. Do you specifically remember a
patient by the name of HEGEE _?
No, I’'m sorry, I do not.
Do you specifically remember collecting these items
of evidence?
No, I don’t remember. All that I can tell you that

my name is there and I'm sure I did.
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Thank you.
Mr. Justis: Beg The Court’s indulgence.
The Court: Okay.

Mr. Justis: ©No further questions. Please

answer any questions Mr. Farley might have for you.

The Court: Cross examination?

Schafer-Cross—-Examination by Mr. Farley:

Q:

How are you today?

Fine.

I believe I heard you say that back then, you made
up your own kits. Is that what you testified to?
Yes.

Does that mean that today kits are redone or
different in some way?

No, as I recall and as I was exiting that unit to do
something else, I think that there were some kits
that were becoming available commercially.

Do you know today if today there is anything
commercially available that say your hospital .uses?
No, actually my hospital is not a hos?ital that
typicélly does medical legal exams so I do not know.
Okay. I believe you testified that you sealed all
of these items when you collected them. Is that
correct?

Yes.
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Q: And you said you didn’t récall how you did that, is
that correct?

A: I do not.

Q: May I approach

A: Stapled or taped them.

Q: How many other people were you treating that night
in your wing?

A: I have no idea. I don’t remember that particular
night. You know, that unit was not a unit that
typically had patients all the time. There were
some nights we were there 12 hours.

Q: But you’d agree with me that it 1s possible that you
were treating a young black man for gunshots that
night?

A: Perhaps.

Q: Or a child that had been run over by a car.

A: Perhaps.

Q: You don’t know who else could’ve been in that
emergency room or the trauma uﬁit or One West at
that time this was collected.

A: I don’t.

Mr. Farley: I don’t have anything else.
The Court: Alright, redirect?

Mr. Justis: None, Your Honor.

The Court: Can she leave?
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Mr. Justis: Yes, Your Honor.

The Court: Any objection?

Mr. Farley: No, ma'am.

The Court: Please call your next witness.

Mr. Justis: Thank you Your Honor. The State
calls James Knight.

Deputy Clerk: Please raise your right hand,
state your full name for the record.

Witness: James Steven Knight.

Deputy Clerk: Do you solemnly swear or affirm
to tell the truth, the whole truth, and nothing but the
truth?

Mr. Knight: I do.

Deputy Clerk: Thank you.

The Court: Your witness.

Mr. Justis: Thank you Your Honor, may it
please The Court?

The Court: Yes sir.

Mr. Kniqht - Examination by Mr. Justis:

Q: Mr. Knight, where did you used to work?

A: Dorchester County Sheriff’s Department, sir.

Q: And when did you work at the sheriff’s department?
A: Approximately Sir 1978 through 1986.

Q: Okay and let’s go back to 1984, specifically that

year. Do you remember what your job title was at

130
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the sheriff’s department back in 1984.
A: Sir, transferred into the detective’s division,

working under Captain Moultrie and Lieutenant

131

‘Nevins.

Q: Okay. And did you have an opportunity to assiét in
a case involving a HEEEE -

A: Yes sir, I did.

Q: And could you tell us about your involvement in that
case, how it began?

A: Well sir, the initial call was in late October. It
involved an assault case and I was assigned
tranéport to the hospital for the victim ﬁo be
examined.

Q: Okay and where did you pick the victim up from?

A: I believe, sir, that the victim and her husband was

picked up at the site of the incident location, the

store.

Q: Okay and do you recall where that store was locat

A: Off of the intersection of Dorchester and Trolley
Road in a shopping center.

Q: Okay and is that in Dorchester County?

A: Correct, yes, sir.

Q: and when you picked those individuals up, the vic
and her husband, where did you take them?

A: To the One West Trauma Treatment Center located a

ed?

tim

t
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the Medical University of South Carolina in
Charleston.

And why did you take them there.

Sir, that was the designated facility to do sexual
assault examinations.

Is that where you took all of your sexual assault
victims?

Yes sir.

And when you arrived there at MUSC, what did you do?
Sir, there was a small waiting area at the trauma
treatment center that was the area designéted to all
of the emergency room. In other words, you don’t
have people in the emergency room, in just this
area. And it’s a small waiting room area that’s
from here to your desk. I sat in ; chair just like
this one right here and waited while the doctor and
nurses did their examination.

And what was the purposé for you waiting?

Well, I was providing transportation to the victim,
also to collect evidence that was going to be passed
on to me from the physicians and the nurses that
worked in the ﬁenter. That was the format of how it
was set up then.

And was that the standard procedure you followed

when you took individuals to MUSC?
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Yes, sir.

I'm showing you what’s been marked as State’s
exhibit number 30. May I approach the witness Your
Honor?

The Court: You may.

Do you recognize this item?

Yes, sir, I do.

And what does that item appear to be?

Sir, I believe this was the, back in 1984, sir, we
were limited on our resources and our evidence
collection was put in brown paper bags for the
purpose‘to contain any contaminates from getting to
them and this is what the bags were placed in at the
time at the Medical University;

Okay.

In other words, they would cbllect the clothing and
such and put it in a bag and put it inside of this.
And do you recognize any of the markings on that
particular bag?

Sir, I recognize the name and the date stamp and
such but I’'m not going‘to try to tell you 29 years

The name’s the correct, the date and time it

looks like are correct to me, and I recognize that

this bag came from the Medical University.

Okay and what is the name and the date and time?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

134

irect Examination of Mr. James Knight by Mr. Justis 134

A:

B B 2] 10/25/1984 and if I remember the
correct time stamp date, sir, it was around 8:30,
approximately is when I received it. I received
that and another item.

And what was the other item that you received?

Sir, at the time, the local agencies along with the
law enforcement division, they came up with a rape -
pardon the expression but a rape collection kit and
it was brought in a white cardboard container box
that was approximately fwelvé inches long, about

eight or ten inches wide. And the box was sealed.

‘The inside of the box had all the envelopes,

plastic, whatever the doctors were using to put
their samples inside was inside of the box and the
box had been sealed and we’d take it to the doctor

sealed, he opens it up, he takes his éollections

from the victims, and he puté it back in the box and

he would seal it, and in turn, would turn it over to
the law enforcement officer that was there for
collection.

I'm showing you what’s been marked as State’s
exhibit number 8.

Yes, sir.

Do you recognize that document?

Yes, sir, I do.
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Q:

A:

and what 1s that document?

This is the release of evidence collection release
form that I signed fér down at the hospital. It
says 8:27pm is the time date that I put on here.
It’s got the same [ P.R. | B nare slame date
10/25/1984, and it has a list of check offs that the
doctor would have, the doctor and nurse would’ve
gone through at the time of examination. This is
what they collected. A sample of fingernail
clippings, scrapings, ...examination things such as
that.

5o that would include everything that you collected’
that night?

Yes sir. The clothing’s listed here and items in
the blue bag and then the rest of the

Now were those items sealed when you received them?
Yes sir.

Did you open them up?

No sir.

Did you tamper with them in any way?

No sir, I wouldn’t have a need to.

At this time, the gtate would offer State’s 8 into
evidence.

The Court: Any objection?

Mr. Farley: No, Your Honor.

35
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The Court: Very well.

(State’s Exhibit Number 8 was entered)

So when you coilected this evidence, clothing and
then a rape kit, what did you do withvit?

I received it, yes sir. What I did with it sir is
after I received it down at MUSC, the victim and her
husband were transported back to I believe to their
residence. I'm sorry, 29 years is a long time.

They were transported back to Summerville area. And
after they were taken éare of, then I contacted
Lieutenant Nevins and me and‘him got together and
the evidence was provided to the evidence locker for
storage until it was transportéd to SLED for

testing.

And why would you contact Lieutenant Nevins?

Well, sir, at the time, pardon the expression, but
we were dinosaurs. The office has three custodians
and the sheriff, Captain Moultrie and Lieutenant
Nevins. To my knowledge, their keys were kept with
them at all times. I couldn’t place it in the
evidence locker sir without one of them and he was
assigned to the case. He was the lead investigator
so that was the pérson who I contacted.

And prior to actually physically handing over to

Lieutenant Nevins, what would you have done with the
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evidence?

The evidence would’ve sat in the cér in the front
seat with me until T found him.

After transporting that evidence, receiving that
evidence, transporting and getting it to Lieutenant
Nevins, did you have any other involvement in the
case?

Well, yes, sir, on the 26™ of October, myself and
Detective Burt Salvely went to the victim’s
residence and-was provided a written statement about
the incident that was not obtained the night before
due to the emergency circumstances of her needing to
go to the hospital and was a very tfying experilence
for her and such and we waited until the following
day to get a written statement from her, myself and
Detectives went to the residence and received that.
Mr. Justis: Okay. Beg The Court’s indulgence.

The Court: Alright.

Was that the extent of your involvement in the
investigation of this case?

Sir, I believe I was also provided a copy of where I
signed for a article of evidence from the SLED
forensic people around January of 1985 and provided
transportation back down to the evidence locker

again in this case.
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(State’s I.D. Number 11)

Q:

I'm showing you what’s been marked as State’s
exhibit number 11. Please take a loock at that item.
Do you recognize 1it?

Sir, it’s been an awfully long time but this, I
believe, i1s the item I picked up from SLED with my
signature on the evidence chain of custody sir.

And do you happen to know anything about this item
other than that-?

No sir, not to‘my knowledge.

Okay.

Mr. Justis: ©No further questions. Please answer

any questions Mr. Farley might have.

The Court: Cross examination?

Mr. Farley: May I have just a moment?
The Court: You may.

Mr. Farley: May it please The Court?

The Court: Yes 'sir.

Mr. Knight-Cross Examination by Mr. Farlevy:

Q:

After you left the sheriff’s office in 1986, where
did you go to work?

Sir, I went to work for the South Carolina
Department of Corrections as an investigator.

You weren’t there when the items were actually

collected from the victim, is that correct?
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Are we talking about at MUSC?

Yes, directly from ...

Sir, I was not, I was not looking directly at the
woman. I was sitting in a chair here, the door was
open, the room had three cots set up or three
examination tables I should say with what you would
call visual barriers. In other words, you could see
legs, you could see feet up under them, and you
might see a tall perscn’s head over the top of them.
I was not in the direct room. I was in the
adjoining room standing and locking at them while
they did the examination but the screens were folded
and I was not standing in front of the wvictim, no
sir. I was there when I gave them the kit that we
brought down, sat dbwn, watched the door, watched
the examination take place or watched the people do

their examination behind the screen I should say and

- then it was brought to me sitting, looking at the

door.

So, it’s your testimony that you brought the rape
kit to the hospital? Is that correct?

Sir, I did. The boxes are provided. Sometimes the
box is provided in our vehicles. The boxes would be
sealed up with red evidence tape at the time. It

could’ve been one of ours, it might have been one of
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theirs. It was a standard box that was used.

So, it’s your testimony today that you’re not sure

if you brought the box or if there was one already
there.

That’s correct, yes sir. Twenty-Nine years is a long
time, sir.

Now, you talk about being a dinosaur; I hate to put
you in that light but I think what you’re trying to
say by that is that the way you collected evidence
and preserved evidence and the where you kept
evidence is a lot different than it is today. Isn’t
that right?

Technology has advanced; yes, sir.

Who did you say had a key to the evidence locker?

To my knowledge, sir, the sheriff of the county and
the lieutenant’énd captain had access to the
e&idence locker. To my knowledge that Was the only

ones.

So was the sheriff at that time?

Carl‘Knight sir.

is he any relation to you?

Yes sir, father.

So the sheriff, you, Detective Nevins?

I didn’t have a key to the evidence locker, sir.

How about a guy named Burt Salvely(sp) that you were
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talking about? Did he have a key?

Sir the captain and the lieutenant were the only two
people besides the sheriff who had access to the
locker. 1If you went there with them, 1f they called
you to go and assist them in whatever means, I'm
sure that that toock place. They handled the
evidence in the evidence locker, sir. We had no
reason to be inside it.

Now you describe the evidence locker. It really was
a bathroom that was converted into a storage room.
Isn’t that right?

I would put it more of & storage room, sir.

Okay.

It was used for that purpose. If you are talking

about the room at the old hospital building at the

time in '84. I don’t ever remember a toilet being
in there.
It wasn’t a --- you’d agree with me though that it

wasn’t a room specifically designed and built to be
an evidence locker?

Well,

Can you describe what it looked like inside of the
evidence room?

Let's use the word pantry. Shelves were on the

walls that went around into a circle from the door.
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1 It’'s a standard closet. It had every four or five
2 : shelves built up from the floor around.
3 Q: And items were stored in boxes and bags and
4 envelopes and all various sorts of things. Some
" stuff not even stored in a container, right?

A: Sir, I'"1ll let the lieutenant explain to you how ---
I didn’t spend very much time inside the evidence
locker. Most of the items had to be placed in a

some type of a container that had to be identified.

Objects just weren’t set on a shelf or just wasn’t

11 | brought into. They had to be identified, you had to
12 | have a case number with it, you had to have a chain
13 of custody sheet. They had to be able to keep track
14 of what was there.

15 Q: So, there always was a chain of custody sheet? Is
16 that your testimony?

17 A Sir, I'm saying 99 percent of the time that I was

18 © aware of, I can’t think of any reason why something
19 | would’ve been collected from any crime at all and

20 didn’t have a chain of custody. If it was property,
21 a incident report would’ve been attached to it and
22 stored in there while we took it to contact someone
23 to see if they were missing anything.

24 Q: And you said it was secured, you needed a key to get

25 it; was 1t a padlock or was it a
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Deadbolt type lock, sir.

A deadbolt and it was just that one key?
To my knowledge, yes sir.

Mr. Farley: I don’t have anything.

The Court: Alright, redirect?

Mr. Justis: Briefly, Your Honor.

Mr. Knight - Redirect Examination by Mr. Justis:

Q:

Way back, in 1984, it was a long time ago, and I
think as Mr. Farley referenced dinosaurs and things
like that was it common practice to tamper with
evidence back then?

No; no sir. I'm not sure there would be a purpose
for that.

And when you collected evidence or you transported
evidence back then did you take any precautions to
make sure it wasn’t tampered with?

Yes sir. You kept constant possession of it, sir.
You made sure nobody didn’t take something from it,
add something to it, move it. I mean, I'm not going
to say police, over the years, haven't had things
stolen out of their car and stuff. We tried our best
to make sure that when_we received something we kept
it in the containers that it was in until it was
transported to SLED for proper testing.

Mr. Farley: Thank you, no further questions.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

144

ecross Examination of Mr. Knight by Mr. Farley 144

The Court: Alright, re-cross?
Mr. Farley: Yes, Judge.

The Court: Okay.

Mr. Knight - Recross-Examination by Mr. Farlev:

Q: You identified State’s exhibit number 8 as a
evidence release sheet that you signed. Correct?

A: Yes sir, if you could move a little closer, please?

Mr. Farley: May I approach?
The Court: You may.

A: Yes sir.

Q: Can you tell me the time on that?

A: Sir, as far as my receiving, it was 8:27PM.

Q: And how did you get a hold of Detective Nevins? You
used your cell phone?

A: Obviously, I didn’t have a cell phone back then. We
used the radio sir. Detective‘Nivens was still out
working that night. It was a long night for us.
This incident didn’t start until late in the
afternocon and it was not unusual for us to be at the
office or be out meeting each other late at night.

Mr. Justis: Thank you, Judge, I don’t have any
more.

The Court: Alright, is this witness free to
leave?

Mr. Justis: He is, Your Honor.
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The Court: Any objection?

Mr. Farley: No, Judge.

The Court: You’'re free to go.

Mr. Knight: Thank you.

The Court: Alright very well. Ladies and
gentlemen, we’re going to take our lunch break now.
We’ll ask you to be back in your jury room ready to
continue this matter at 2:00. Now, during your lunch,
please do not discuss fhis matter or allow anycne to
discuss it with you. Now we didn’t talk about luhch
yesterday did we? Okay. Who is from below the swamp;
Summerville, Ladson? Just about everybody. Anybody
above the swamp? That is so typical. Two people. Now,
y’all got to listen to me now, make sure I don’t mislead
because I don’t intend to. Your dining, your culinary
experience or opportunities in the thriving metropolis of
St. George along Highway 78. Alright, now when you exit
the courthouse, Highway 78 is right in front of you. Go
out, do not take a left because you will have no dining
opportunities until you get to the ville. Take a right
and most of the dining opportunities ére there. Well,
all the dining opportunities While on 78. However, there
is a very fine selection of fast food. Most of the
restaurants are represented and I always catch people

when I do this because I always leave out at least two.
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So here we go, my best shot. You do have Georgio’s of
Beverly Hills that is on the left and they'typically have
a meat and three. Also, you will come to £he Pizza Hut,
to the Subway, to the Hardee’s, to McDonald’s, to
Denny’s, to Kentucky fried Chicken it's on'the left.
Hardee’s is on the right. And I can feel everybody
sitting there --- Skynard’s is a place along the left,
they have wings. And then Denny’s. Now if you go under
the interstate, 95, you have only one culiﬁary
opportunity and that would be the Taco Bell on the left.
If you go past the Taco Bell underneath the I95, there
are no more dining opportunities until you‘come to
Orangeburg. So you will want to turn around. If you go.
past the I95 and past the Taco Bell, turn around. Now,
that will give you some opportunities. What did I
forget? Ms. Salisbury will review with you if you need
further review the dining opportunities. Now, please
remember, ladies and gentlemen, St.'Georgeiis a terrific
community but it is such that you very weli may see folks
who have something to do with this case. Elease
understand if you see them at lunch they shy away from
you, they really aren't being rude. They just know
they're not supposed to talk to you. Have’a very
pleasant lunch. Remember do not discuss this matter nor

allow anyone to discuss it with you. Don't do any kind of
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research. Do not tweet. Do not use social media, do not
gather any information regarding this matter. You must
receive all of the information to make up your mind
during court while court is in session and remember to
leave your communication devices, your cell phones in
your car. If you forget, please just let our bailiffs
know and they will take éood care of the dévice while you
are on the jury. Have a good lunch.

(Jury exits courtroom 12:49 p.m.)

The Court: Alright, anything before we take our
lunch from the State?

Mr. Justis: Nothing from the State.

~The Court: Alright, from the defense?

Mr. Farley: The Chinese restaurant, Judge.

The Court: I told you I'd forget. I'l1ll
remember next time. Approximately how many witnesses do
we have for the State, approximately?

Mr. Justis: Total nine. The last two I know
will not be coming until tomorrow. There’s a possibility
we could get these other seven done today. There’s a
possibility. If not, they’ll come back.

| The Court: Alright, very well. Alright, before
you take your lunch break, let me see counsel just a
minute on the schedule.

(Court break)
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4-23-13 PM |
The Court: All right. Bring us the jury.
(Jury enters courtroom)

The Court: All right. Mr. Justis, call your
next witness, please.

Mr. Justis: Your Honor, the state calls Ernest
Moultrie.

Deputy Clerk: Please raise your right hand,
state your full name for the record.

Witness: Erﬁest Moultrie.

Deputy Clerk: Do you solemnly swear or affirm
to tell the truth, the whole truth, and nothing but the
truth?

Mr. Moultrie: I do.

Deputy Clerk: Thank you.

'The Court: Your witness

Mr. Justis: Thank you Your Honor, may it
please The Court?

The Court: Yes sir.

Mr. Ernest Moultrie - Examination by Mr. Justis:

Q: Now back in ‘84, do you remember a case, a rape case
involving a G H 2 victim by the name of

(| PR_N K

A: We had so many but I do remember this one.

Q: Okay and did you have any involvement in that case?
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A: Very little. I think I assigned that case to
Lieutenant Nevins but I did work Qith him a little.

Q: Okay and is that because you had so few detectives
back then?

A: That’s right.

Q: Do you remember anything you did on that case?

A: Yes, I made several mug shots for identification on
that case.

Q: Okay. I'm showing you what’s been marked as State’s
exhibit 9.

Mr. Justis: May I approach the witness Your

Honor?

The Court: You may.

Q: Do you recognize those? Please take your time.
looking at them.

A: Yes sir.

Q: Do those appear to be the lineups you created?

A: They appear to be lineups I created.

Q: Okay and when you created lineups in the case, could
you explain to the jury what you would do with those
lineups after you created them?

A: We had about six to eight pictures of subjects that

had been arrested earlier and we put them on a
bulletin or whatever paperwork we had and they are

shown to the victim.
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Q:

Okay. And to the besf of your knowledge, was the
victim able to select any of those pictures?
She was not able to select any of them.
And to the best of your recollectiqn during that
investigation, did the name Herbert Holmes ever come
up back in the 80s?
I don't remember that.

Mr. Justis: Beg The Court’s indulgence.

The Court: Alright.
Was that the extent of your involvement in this
case?
Yes sir. That is.
Okay, thank you.

Mr. Justis: No further questions. Please

answer any questions Mr. Farley might have.

Mr.

The Court: Cross-—-examination?
Mr. Farley: Thank you, Judge.

The Court: Yes sir.

Moultrie-Cross Examination by Mr. Farley:

Hello Mr. Moultrie, how are you doing today?

Fine, how are you?

I'm well, thank you. You, the sheriff, and Mr.
Nevins had the keys in 1984. Who had them in 19857
Probably we still had them in '85.

How about '86?
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A:

Q:

N

© >0

=

Probably in '84 we still.

How about in all the years between the time that
this stuff was initially supposedly put in there and
today? How many’different people have had the keys
to that locker?

Until today?

Yes.

I've got no idea.

Could’ve been hundreds, righté

I don't know“aboﬁt hundreds but I have no idea;

You gave us a little bit of description of the
bathrobm that had been turned into the evidence

locker. How was the stuff organized? Was it neatly

It was shelves --- we had shelves built in that
bathroom. It was big shelves.

And it was heat sealed and in bags?

It was.

Was sealed in paper bags. Did you seal things in
plastic bags?

I don’t remember back then whether we had plastic
bags or not back then.

Was the room climate controlled?

I can’t say. I don’t remember.

Was the room controlled for humidity so it wouldn’t
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get too humid or

A: It was a regular bathroom in a old hospital
building..

Q: How many rows of_shelVes would you say you had?

A: Probably five this way, this way, and this way. As

you walk in, the shelves.on my right and left and
face.
Mr. Farley: May I have just a moment?
The Court: Alright.
Mr. Farley: I don’t have anything else at this
time.
The Court: Alright, any redirecté
Mr. Farley: No, Your Honor.
The Court: And is this witness free to leave?
Mr. Justis: Yes ma’am.
The Court: Any objection?
Mr. Farley: No, Ybur Honor.
The Court: Thank you sir. Alright, call your
next witness, please.
Mr. Jﬁstis: The State calls Lieutenant Dale
Nevins.
Deputy Clerk: Please raise your right hand and
state your full name for the record.
Witness: Dale Nevins.

Deputy Clerk: Do you solemnly swear or affirm
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to the tell the truth, the whole truth, and nothing but
the truth?

Mr. Nevins: I do.

The Court: Your witness.

Mr. Justis: Thank you, Youf Honor.

Mr. Nevins-Examination by Mr. Justis:

Q: Lieutenant Nevins, where do you work?

A: Dorchester Couﬁty Sheriff’s Office.

Q: And what’s your current job title?

A: I am inspector of the internal affairs office.

Q: Okay. How long have you worked for the sheriff’s
office?
A: I worked for them twice. Total, I've been a law

enforcement officer for 38 years.

Q: Okay. And where did you start your law enforcement
career?

A: Dorchester County Sheriff’s Office.

Q: And what was your position when you first started?

A: Just a private I guess.

Q: Okay. And when did you, you mentioned you worked

twice for the sheriff’s office. What were the dates

of service?
A: I retired in ‘93 and then I went to work for other
law enforcement departments and then came back.

I’'ve been back, 2009.
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Q: Okay. Back in the 80s, specifically 1984, what was
your position back then?

A: I was a detective lieutenant.

Q: Okay and who did you work for?

A: At that time, Cap£ain Moultrie..

Q: Did you become involved in a case involving a rape
with A

A: Yes, sir.

Q: Okay. How did you become involved in that case?

A: I was assigned that case from Captain Moultrie and I
was the lead investigator in that case.

Q: Okay. Back in 1984, how was evidencé kept on
criminal cases at the Dorchester County Sheriff’s
Office?

A: Like where we kept it?

Q: Correét.

A: We kept it at the what we call the evidence room
adjoining my office and Captain Moultrie’s office.
T+ had been a bathroom but it was completely sealed
up and sebured.

Q: Okay and who was responsible for the evidence back
in 19847

A: Captain Moultrie and myself.

Q: And who had access to this evidence room?

A: Myself, Captain Moultrie, and Sheriff -Knight.
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Although I never saw Sheriff Knight in there but he
did have a key. Myself and Captain Moultrie were
the only two that ever entered that I know of.

S0, when evidence was brought to you in different
cases, what did you do with it?

We placed it in that locker.

As the lead investigator in this case, did you have
all the evidence in your possession?

Yes, sir.

And to the best of your knowledge, any of the
evidence that you received in this case, had it been
tampered with?

No, sir.

Was it sealed?

Yes, sir, it was sealed.

And how could you be so sure that it was sealed?
Well, because we would sign it and it just had to be
sealed or stapled. We had different ways of sealing
it.

And what 1if it wasn’t sealed?

I guess at that time, we’d have to check into it as
to why.

Would that have been an unusual situation?

You have to be sure what was supposed to be in

there.
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Q:

I’'m showing you what’s marked as State’s exhibit
number 30.

Mr. Justis: May I approach the witness Your

Honor?

N

= @

The Court: You may.
Do you recognize fhat?
Yes, sir, I do.
And what does that appear to be?
This is clothing and probably mostly clothing that
belonged to the victim, HGGHE BE- I know that
because I stuck it in there and signed it.
So thaﬁ’s your signature? |
Well, I printed it, but that’s my handwriting, vyes,
sir. |
And was this some of the evidence that was taken
into custody by you?
Yes, it was.
Do you happen to remember who gave you the evidence?

It came back from MUSC by Officer Knight.

(State’s I.D. #10)

Q:

This time I'm showing you what’s marked as State’s
exhibit number 10. Do you recognize anything
related to that piece of evidence?

Yes sir, I do.

And what do you recognize?
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A:

It’s evidence from the scene, the case with NEGEEE
BEER 2nd I signed that I received this.

Okay. And what is that outer package that it’s in?
This is the bag that was stating that the officer
Buster Edwards picked this up.from SLED.

Okay and where’d that clear plastic bag come from?
Is that something it would’ve been in in 19847

Né, sir, not at all.

Do you know where that clear plastic bag comes from?
It came from SLED. It’s clearly marked right there.
So when evidence is --- why would you send evidence
to SLED first of all?

To be analyzed by their lab technicians.

Okay and what is SLED for those that might not know?
South Carolina State Law Enforcement Division.

Okay. And you mentioned that you might send
evidence there to be analyzed?

That’s right.

In 1984, would you have sent --- ‘84, ‘85, would you

have sent any evidence from this case up to SLED to

be analyzed?

Yes, sir, I would.

And do you recall having an opportunity to send some
evidence up to SLED in January of 19857

Yes, sir.
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(State’s I.D. 18)

0

=

B0

©

I'm shoWing you what’s been marked as State’s
exhibit 18. Do you recognize that document?

Yes, sir, I do.

And what is that document?

This is a document that is used by SLED when we turn
our evidence over to them and whatever evidence we
have with the victim’s name on it and their case
number and my signature’s right here.

Okay and do you list on that sheet what evidence you
turned over to them at that time?

Yes sir, it’s all listed here at the bottom.

And can you read some of that evidence?

Best I can. It’s not real clear because it’s a copy
but it says Best Evidence Kit from MUSC containing
five glass vials, I can’t read that next word, one
paper envelope, vaginal wash, vaginal swab, saliva.
There are several on here I can't read.

But they would be the things

Right.

And is there a date on that form?

Yes, sir, I think it is. January 2, 1985.

Thank you. And let me ask you one more question
about State’s exhibit 18. Who’s signature is that

on the form?
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A: Right here? That’s my signature.)
Q: That's correct.
A: Yes, that’s my signature.
Q: So on January 2", 1985, you transported that
evidence up to SLED?
A: Yes, sir.
Q: And it was turned over to SLED?
A: Turned over to SLED, yes, sir.

(State’s I.D. Exhibit #19)

I'm showing you what’s been marked as State'’s
exhibit 19. Do you recognize that document?

Yes, sir.

And what is that document?

This is the same type of document as the other one
is to ... turned in to SLED...

And on what case was that?

That was on HEREE I

And what was that'evidence‘that you took up to there
back in 1857 |

That was a blouse, changing chux, exam chugx,
fingernail scrapings, pubic hair pluckings, pubic
hair combings. And that also is signed by me.
Okay and what was the date on that?

That date was January the 31%%, 1985.

So, in January of 1985, you made two‘trips to SLED?
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A: Yes, sir.
Q: And you delivered evidence to SLED at that time from

this particular case?

Yes, sir.

(State’s I.D. Exhibit #20)

Q: I’'m showing you what’s been marked as State’s
exhibit number 20. Do you recognize that document?
A: Yes, sir, I do.
Q: And what is that document?
A: This is the document that was signed.’ We had
Sergeanf Burt Salvely up some.
Mr. Farley: Objection, Your Honor. Méy we
approach?

The Court: You may. Alright, you may proceed.

(Counsel approaches Bench without court reporter)

The Court: You may proceed.
Lieutenant Nevins, you stated that the form was
signed by Burt Salvely.
Sergeant Burt Salvely, yes sir.
And how do you know that’s his signature?
Well, I've seen it about\hundreds of times so I know
as soon as I see it.
Okay. And what does that document purport to
represent?

Mr. Farley: Objection, Your Honor. Foundation.
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‘The Court:'Very well, thank you éo much.

Overruled.

A: It shows where Sergeant Salvely brought some
evidence back from SLED and dropped it off at the
office.

Q: And the evidence was related to what case?

A SN

Q: Okay. And where is Sergeant Salvely currently?

A: He is deceased.

Q: Back in 1985 when he brought this evidence back,
where would he have taken it? What was the standard
procedure back in 19857

A: He’d have brought it back
Mr. Farley: Objection, Your anor, speculation.

The Court: Sustained. .You need to lay a foundation.

Q: Back in 1985, who kept all the evidence on the
B B case?

A: I did.

Q: And where did you keep that evidence?

A: We kept it in the evidence room right there next to
my office.

Q: So, if someone else had that evidence, let’s say
SLED, and it was coming back to you, where would
that evidence have been brought back?

A: It would’ve been brought back to me and I would’ve
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placed it in the evidence room.

Do you recall receiving any evidenée in the HEGEE
BE case that appeared to have been tampered
with?

No, sir. Never.

If some evidence was turned over to you in 1985 that
appeared to have been opened up, tampered with,
would you have put it back in the evidence room?

No, if I would have found it like that, I would have
got to the bottom of that. I’ve never had that
problem, ever.

Okay.

Our evidence room. The only door that opened to
that room was mine and Captain Moultrie’s office.
For anybody that got in there had to go through our

office also, which was not possible.

(State’s I.D. Exhibit Number 21)

I'm showing you what’s been marked as State’s
exhibit 21. Do you recognize these documents?

Yes, sir. I do.

And what is that document?

This is deemed as a document where SLED turned it
back over to one of our officers at the time, which
was Joseph Rivers.

Okay. And what date was that purportedly turned
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over?
Mr. Farley: Objection, Your Honor. Foundation?

The Court: Very well, overruled. You may

proceed.

A That was 4/28/88.

Q: And who was, did you say Mr. Rivers?

A: Joseph Rivers, yes, sir.

Q: And what did Joseph Rivers do?

A: He was the dispatcher who worked at the St. George
office.

Q: And did you know Mr. Rivers?

A: Yes, sir, I did.

Q: Would you recognize his signature if you saw it?

A: I don’t know that I would recognize his signature.

Q: But you recognize the name Joseph Rivers?

A: Yes, sir, I do.

Q: And where did Joseph Rivers specifically work back
in 1988.

A: He worked in the St. George office.

Q: And do you specifically recall receiving evidence
back from Mr. Rivers back in 19887

A: Yes sir. I'm not (can't understand).

Mr. Farley: I'm sorry Judge, I can’t hear.
A: Yes, sir.
Q: Now, let me ask. you a question Lieutenant Nevins.
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If you were responsible for the evidence in this
case, why would other people pick it up from SLED?
Because we had so much going on at tﬁe time and I
was in the middle of an investigation, so a lot of
times I wouldn’t have time to go and get it. I'd
send somebody else to get it or they’d be up there
on another case picking something up and they’d
bring mine back with them.

I'm showing you what’s been marked as State’s
exhibit 21 again, that form I just showed you.
According to that form, what evidence was picked up
or what case was evidence picked up from?

The one, mine was HEEE -

Okay are there other cases on there?

Yes, sir. Most be ten or fifteen other cases.
Okay. Was it unusual for someone when they went to
SLED to pick up evidence on one case and to pick up
evidence on other cases?

No, sir. That was something we did. So far to go
and didn't always have time to go to SLED.

I'm showing you what’s been marked as Stéte’s
exhibit 22. Do you recognize that document?

Yes, sir, I do.

And what is that?

This is the State requesting for evidence to be
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A:

turned over to SLED by me.

Okay and what date is on that document?

July 1985.

Okay so evidence was taken up in 1985, and then
between 1985 and 1988, some evidence was brought
back from SLED. And now in 1988, July of 1988,
you’re taking evidence back up to SLED?

Yes, sir.

Why were you taking evidence back up to SLED in
19887

Well, this was a person of interest at that time.
Wouldn’t be the suspect but there was some interest.
And why was he a person of interest?

Because we had had different investigations from
different departments

Okay and what was the name of that individual on
that report?

That was a Barry Daniels.

It wasn’t Herbert Holmes?

No sir.

Okay. So according to this you took the evidence
back up to SLED to be analyzedé

Yes, sir.

(State’s I.D. Exhibit #23)

Q:

I'm showing you what’s been marked as State’s
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exhibit 23. .Do.you recognize this document?
A: Yes, sir, I do.
Q: And what is that document?
A: This is the same documentation that wés from SLED

and this was concerning the same case, which was
BN B 2d it was picked up by a deputy.
Q: Okay so then |
A: On 12/19/89.
Mr. Farley: Objection Your Honor, this is
hearsay and speculation on top of a foundational issue.
The Court: Alright. Very well. Sustained.
Q: Lieutenant Nevins, did you pick up any evidence from

SLED in 1989 related to SN B c:sc”

A: Yes sir} I did.

Q: From SLED? Did you go up?
A: In ‘88, probably not.
Q: Okay. Now, you mentioned that you left the

sheriff’s office at some point and of course now
you}re back with the sheriff’s office, but what year
did you leave the sheriff’s department?

A: 1993.

Q: Okay, in 1993, you left the Sheriff’s department?

A: Yes sir.

Q: Were you still responsible for all the evidence in

the evidence room up til 19937
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A:

Q:

At that point, I was completely in charge of it.
Okay and when you left in 1993, who took over the
evidence that you had?

At that time it was Earl Asbell.

Okay and how did you go about the tranhsfer of the
evidence from your custody to Lieutenant Asbell’s
custody?

I did an inventory myself and Sergeant Salvely and
Lieutenant Asbell and we took every item on the
list, checked it off, and he signed for it,

receiving it.

(State’s I.D. Exhibit #32)

Q:

Okay. Beg The Court’s indulgence. At this time,
I’'m showing you what’s been marked as State’s-
exhibit 32. Do you recognize that document?

Yes sir. Thisiis the inventory list that we made at
that time.

Okay.

It consisting of five pages.

Tell us about that inventory list. How did you
compile that inventory list and who did it?

Myself, Salvely and Lieutenant Asbell:

And what did you physically do to compile it?

We took each item off of the shelves and listed each

one individually and all the way down to where it
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was what case it was, and that’s how we did it.

And was the evidence related to HEECEE R c:s<
located in that inventory?

Yes sir.

And is your signature located on that inventory?
Yes sir, right‘here.

And what date did you sign that invenfory?

3/22/93. |

So on March 2274, 1993, you turned all the evidence
over, not only in this case, but in other cases you
had to Lieutenant Earl Asbell?

Yes sirﬁ

Now, let me ask you a question. The evidence, when
it was collected in 1984, some of the evidence was
collected by other individuals but was put in brown
paper bags.

Yes sir.

Why were brown paper bags used?

We used brown paper bags because plastic causes

moisture to get inside the plastic bags. So
everything waé done in paper bags. Otherwise, it
would mold, and you know, moisture.
Correct.

Mr. Justis: Beg The Court’s indulgencé.

The Court: Yes sir.
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Q:

Lieutenant Nevins, was that the extent of your
involvement in this case?

Yes sir.

Thank you.

Mr. Justis: No further questions. Please

answer any questions Mr. Farley might have for you.

The Court: Cross examination?

Mr. Farley: Thank you, Judge.

Mr. Nevins—-Cross Examination by Mr. Farley:

Q:

Alright, we’ve beeén through a lot so bear with me,
we’ll try to take it slowly. You saia that it’s
important to put evidence in paper bags so that it -
-- so it could be preserved. Is that correct?
Because moisture sets in there.

And plastic bags would be bad, is that correct?

It would.

How about paper bags stuck into one giant plastic
bag?

Well, whatever is in the paper bag still probably
will be good, I guess.

Times have changed on how evidence is collected
hasn’t it?

Oh yes.

And how it’s preserved.

Sure.
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Q:

You testified that the items, that the evidence
collected in this case moved around back and forth
to SLED quite a kit didn’t you?

Well, we take it and bring it back.

But it didn’t remain in one place. It was out of
the locker, up to SLED, and then back down?

Sure, yes sir.

And as a law enforcement officer, you‘know it’s
important to keep é proper chain of cﬁstody so that
we‘know exactly at any given time where the sfuff
is, correct?

Yes sir.

Have you provided to the solicitor’s office a chain
of custody, which checks it in, checks it out, shows
exactly where it was?

Other than that what you have there?

Other than signing the bags and things, yes.

I don't know what you are talking about.

Are you aware that today chains of custody are on
one sheet of paper?

Yes sir.

And you don’t have that?

We didn’t have that back then.

I want to turn your attention to the stuff that was

collected in ‘84 and initially sent to SLED in '85,
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okay?

Alright.

YouAtestified that you took two batches of stuff up,
didn’t you?

I'm not sure, I’'d have to look at it. I can’t
remember everything that far back.

Sure, I understand. You took some stuff up on
January 1°%%, didn’t you?

If that form says so, I canft recall the date.

I'm going to see if I can find it. May I approach
the witness Judge? I’'m going to sth you what’s
been marked State’s 18 for identification purposes
and I'm going to look over your shoulder. 1Is that
your signature on that form?

Yes sir, it sure is.

And what does your signature being on that forﬁ say
about that evidence?

It sths that I request to SLED to analyze those
items.

If you look at the very bottom of this page, it says
signature of person receiving evidence. Do you see
that?

Yes.

Who signed that?

At the very bottom is my signature.
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Q:

A:

So the person --- did you hand it over to a person?
They had their own forms. SLED headquarters.

Okay so you signed something at SLED?

Yes sir.

As a law enforcement officer, you know that it’s
important to keep a proper record. Isn’t that
right?

Yes sir.

And there’s a lot of paperwork when you’re a police
officer, isn’t there?

A lot, yes sir.

And part of that paperwork would be to have the
person you turned over the evidence to sign that
they received the evidence.

Not on this form.

It wouldn’t be on this form?

This is just a form that I made up. We ha&e another
form that they had that when I'd go in they would
£fill it out and then I would sign it.

So there’s a form?

They would ...

I'm sorry, I didn’t mean to cut you off.

They would sign it and check the items there.

So the standard operating procedure at the time

would be for you when you went to turn it in, SLED
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would provide you a form, correct?
Yes.

You write your name on it?

‘She does it.

And would they put the person who receives that
stuffs name on that form as well?
You sign that in there. Whether it was blood or a
firearm or whatever it was.
You don’t recall who you handed this ;tuff off to do
you?
No, I don't.
I'm going to grab that form. As chief investigating
officer sf this case, you’ve had a chance to review
the file, the case file prior to trial, is that
right?
You know, not really. I glanced through it.
Mostly, I just --- I never did go through the whole
file page by page.
So you wouldn’t know that there is no‘paperwork from
SLED saying that you turned it over tq someone?
Well, probably, SLED probably has that. In fact,
I’'m sure that they have it.

Mr. ‘Farley: May I have just a moment?

The Court: Yes.

So you take that first batch of stuff up to SLED;
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why didn’t you take everything up thére»at one time?
A: Well I carried it each time.
Mr. Farley: Judge may I have word with the
solicitor?
The Court: You certainly may.
Mr. Justis: Judge, may we approach?
(Coﬁnsel approaches bench without court reporter)
| The Court: Sure. Let me tell you what has
occurred and it's being done by counsel in‘what is called
a stipulation. What is a stipulation? First of all, a
stipulation is an agreement of counsel and it’s in .
agreement of counsel that you should conSider their
stipulation to be fact. What they’ve done, what the
lawyers have done, is that they have got the records that
this witness has placed into evidence, he didn't place in
evidence, the State has, but based on his ﬁestimony, and
the records, and I;ve seen them, and they’re not
illegible but what counsel has done, really to assist
you, was that they have agreed that this is what it says.
It juét keeps-you from having to struggle to make out the
words. And so they’re going to offer that for your help
and assistance. They’ve both agreed that this is what
the words say to save some time. And that’s why they
approached, counsel wishes to offer up that stipulation.

Is that qorrect on behalf of the State.
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Mr. Justis: That’s correct, Your Hcnor.
The Court: Correct with defense?
Mr. Farley: Yes, Your Honor.

The Court: Very well. Go ahead and let’s mark the
stipulation. It’s a Jjoint exhibit. And iﬁ’s only as a
stipulation. It is not an exhibit. But for the purposes
that we were discussing it.

(I.D. Only Joint Exhibit was marked)

Mr. Justis: That’s correct Your Honor. And those
items haven’t been entered into evidence anyway. They’ve
been marked for ID purposes anyway. \

The Court: Very well. Well we’ll say then to be
absolutely clear, the stipulation is needed.

Mr. Justis: That’s correct.

The Court: Okay, very well. Thank you. And the
intention is that that is an exhibit in the traditional
sense. It is only a document, counsel, that you have
come up with to assist this jury so they do not have to
struggle to read documents in the event the documents are
introduced. Again, we wanted to do that at this point so
you're likely to use the documents. Is that right?

Mr. Justis: That’s correct.

Thé Court: Very well. I understand. You may
proceed.

Mr. Farley: May I read the items to the jury?
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o

?>' @)

The Court: It's not in evidence. You can't publish

document not in evidence.

Mr. Farley: Got it. Thank you, Judgé.

The first set of stuff that you took up there, what
was contained in that kit, in that group of stuff?
Are you talking about on this form here? 7/187?
Yes; yes sir. |

You want me to read that, is that what you want?
Yes, please.

This is a specialty kit from MUSC containing five
glass, I think it’s wvials and one, I ;an’t really
read that next word. One paper envelépe, one
vaginal wash, one vaginal swab, I can’t really read
that eiﬁher. One saliva --- I'm having a hard time
trying to read most of this.

Mr. Farley: May I approach the witneés?

The Court: You may.

Do you see any clothing listed on that?

I don’t. I don’t see anything.

That went up to SLED on January 2™, didn’t it?

Yes sir.

Now, you took some more stuff on January 31%%, didn’t
you?

I don't recall. I can't really tell you without

looking.
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Mr. Farley: May I approach the witness again?

The Court: You may.

I'm going to show you State’s exhibit number 19 for
ID purposes. Do you recognize that form?

Yes, I do.

Can you tell me what that is?

It’s the same type of form and this ié where I
carried up the vials and changing chux, fingernail
scrapings and hair samples.

Do you know why you took this stuff ub separately
from the original batch of things?

You know what, I really don’t know. I can’t recall
why we did that.

And on the second form, no one from SLED signed that
form either did they?

No, they didn’t sign this-form. I don’t think
you’ll find a signature on any of theﬁ.

When the initial, I'm going to call it the first set
of stuff, the stuff from the rape kit, was sent up,
where was the stuff from the second set held?

Where we held it?

Yes.

In the evidence locker.

When Mr. Salvely brought that stuff back to your

office, you specifically remember him handing it to
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it

&0

The

you or did he hand it to Major Moultrie or did you

hand him the keys and he put it right into the box?

He would’ve brought it to me.

‘He would’ve brought it to you?

That’s right.

And you don’t have a record of that exchange?

I don’t. That would’ve been right in the office.
I’11 grab thése back from you if I may.

I don't know why we did that.

You’re referring to not

qu different times.

Okay.

Mr. Farley: May I speak to co-counsel?

The Court: Yes.

I want to turn your attention to the 1988 evidence
okay?

Mr. Farley: May I approach, Your Honor?

Court: You may.

I'm going to hand you the form that you identified
as the form you used to submit evidenée in 1988,
which is State’s 22. Could you take a look at that
for me?

Alright.

Can you tell me in the bottom part what specimens

were submitted for examination?
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A:

The only thing was DNA and of course back in that
time, we didn’t DNA like it 1is today. We had to
have a suspect to compare it to. |

So, and I don’t mean to be contrite, but you said
DNA up there. Do you recall what kind of DNA?

On this form it doesn’t say. I don’t remember.

Now, on the older forms back in ‘84, \85, you took a
lot to write down exactly what ;tems were sent up
there. 1Is that correct? But on this' form, the form
in 1988, all that’s markéd is DNA. Is that correct?
DNA analysis.

Can you read what --- in the box it séys evidence.
Can you read what that line is that precedes DNA?
Specimen submitted for --- I don’t know.

I understand. Now once again, there’s no signature
from the'receiving person at SLED is there.

You know, probably, and I’'m just guessing, a lot of
times when we go up there and everybody’s in a hurry
or whatever, they would just tell us to fill this
thing out and put DNA or whatever on ﬁhe form.

But you’d still agree with me that it’s important
that there be a solid chain of custody, correct?

Oh yeah. None of this stuff never left our custody.
Well, it did leave your custody when you turned it

over to SLED;
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A: Only to SLED, that’s right.

Q: But we don’t know who at SLED received this.

A: I'm sure we have a form somewhere where they
received it and probably where they sent it back.
And if I remember right, I'm not good on memory but
I think they probably sent us a form saying they
were unable to get DNA or whatever.

Q: Now, in this ‘88 stuff, it says DNA. Do you know if
any of the victim’s samples or things were sent?

A: I can't say.

Q: So, essentially what you’re telling us is all we
knbw is something labeled DNA was senf up there? We
don’t know if the victim’s stuff was sent up there,
we don’t know i1f this Barry Daniels stuff was sent
up there. We just know DNA was sent up there.

A: On this form.

Q: On this form.

A: I'm sure thefe’s another form somewhere that would
verify what. |

Q: Finally, I want to talk about the traﬁsition in 1993
when you left the sheriff’s office. You identified
State’s 32 for identification as the chain
purporting to turn things over.

Mr. Farley: May I approach the witness?
The Court: You may.
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A

Q:

Yes, sir.

And you testified that you basically 'sat down with
Detective Asbell and Mr. Salvely and went thrbugh
everything in that locker.

Everything, exactly.

Laid it all out.

I wouldn't leave the Department without inventorying
it.

And how many pages is this inventory?

Five pages.

And it’s pretty significant --- it’s bretty detailed
accounting of what was in that room. :

Yes sir.

Right down to what was on the floor, what was on the
second shelf, third shelf, so on and so forth.

Yes sir.

As a law enforcement officer, this is the kind of
chain that you want to keep so you know who has what
evidence when and where. Is that correct?

That was the only way I knew to do this.

I want to direct your attention to the page that’s
labeled“page three of five. If you could look down
at number 19, could you read that for me?

Envelopes.

And then what is that in the parentheses following
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that?
It shows green, brown --- Terry Jenkins Smith.

And what do those names correspond to?

Names of ... I don't recall.

Obviously, they’re victims of sexual assault aren’t
they?

I don’t know. I would think they are’but I don't
recognize every name. I do recognize a couple
names.

So basically there was a box with a bunch of
different envelopes in it accofding to your chain?
Yés, sir.

And when you marked --- and when you pulled that
out, wrote it down on this chain, you put it right
back where you got it.

Yes.

Where would you have put a bag full of clothing on
your list?

There’s no clothing here on that.

There’s no clothing listed on

Nof on that.

And whén you turned that over to Earl, you handed
him the key, and that’s it? You haven’t seen it
since?

I haven’t seen it since.
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Q:

A:

o

O

>0 = @)

First time you’ve seen it -

I’ve seen other evidence since then but not on thi
stuff.

Right.

Mr. Farley: Beg The Court’s indulgence.

The Court: Okay. |

When you got this case, were you the first officer
on scene?

No.

Who was the first officer on scene to‘your
knowledge®?

As I recall, it was probably Deputy

He would’ve been a road officer, is that correct?
Yes.

And would you be above him in the chain of command
Yes sir.

Would he have reported to you what was said by the
victim, the scene, basically given you a report of
what happened to his knowledge?

He would’ve informed me what he saw or whatever at
the time.

Would you have taken one of his --- would he have
done a written report?

He would’ve done an incident report.

And is that something that you would keep in your

183

S
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case file?

It very well could be.

Is that something that you would like to review when
investigating a case, something you could have to
see when investigating a case?

T wouldn't need to keep going back to it unless it
was complicated.

If I was to show you an incident repbrt, would you
know what I was talking about, what I was looking?
Yes sir.

Mr. Farley: May I approach?

The Court: You may.

I'm going to show you what’s been marked

Mr. Justis: Objection, Your Honor. Can I see that?

The Court: Sure, of course.

(Defendant's Exhibit Number One for I.D.)

0Q:

Mr. Farley: Now, may I approach?

I’m going to show you what’s been marked as

Defendant’s 1 for identification. Could you take a look

at that, please? What does that appear to be?

A:

Qr

An incident report.

Is that the type of incident report that would have
been written at that time back in ‘847?

Yes sir.

It’s a standard form?
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A: He wouldn't have filled this out on the scene.
Q: Right, but he would’ve eventually written that.
A: Yes.
Q: And you wouldn’t believe that he’d lie in it?
A: I'd hope not.
Q: In that report, it describes what the victim told

him that the subject, suspect looked like. Is that

right? 1In the upper part?

A: Talking about what he was wearing.
Q: Yeah, how tall was he? Does he say?
A: It says here
Mr. Justis: Objection, calls for hearsay.

Mr. Farley: May we approach?

The Court: Sure, of course.

(Counsel approachés bench without court reporter)

The Court: We're going to take our afternoon break.
There’s a matter that I need to take up outside of your
presence. We’re going to take, well, we’li take fwenty
minutes because I need a break too so we’re going to take
twenty minutes. We will reconvene at a quarter til the
hour. Please do not discuss this matter or allow anyone
to discuss it with you. 1If we have smokers, let them
smoke. You’re welcome. Go with your bailiff.

(Jury Break)

The Court: Alright now, here’s my concern. My

Z

N
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concern is that you are trying to get in é statement of
the alleged victim.and it’s contained within a document.
Now, couldn't you ask that of the alleged victim but for
impeachment purposeé. And your question is whether or
not this witness is now a custodian of this record.
Right? So assuming for purposes of argument that this
witness is a custodian of this record that I don't know
that you can authenticate it. Then assuming that the
record is authenticated and then the question is whether
or not you can then admit the statement within the
document once the doéument is in, can you admit the
statement of the alleged victim. And the anéwer is yes.
I don’t know if that’s helpful but

The Court: Stomp once for yes and twiée for no.

Mr. Justis: Unless we make some decision on what we
plan on doing with this potential evidence.

The Court: He has to tell me what he wants to do.

Mr. Farley: I’'m going to resume my cross
examination.

Thé Court: There you go.

Mr Justis: Then nothing from the State at this
time.

The Court: Let’s have the jury in.
(Jury enters)

The Court: Ladies and gentlemen, at this time we
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will continue in the State’s case and cross examination.

Yes sir.

Q:

So as chief investigative officer, you did not
review this file before you came to testify today?
Well T can’t say I've never seen it but I didn’t go
over anything.

So, in the course of preparation for a'trial that
the solicitor’s office has labeled as serious, you
did not review the files?

No sir, I did not review the file.

Mr. Farley: I have no further questions.

The Court: Alright, redirect?

Mr. Justis: Yes ma’am.

The Court: All right.

Mr. Nivens—Redirect Examination by Mr. Justis:

Q:

Lieutenant Nevins, I'm showing you what’s been
marked as State’s 18 and 19. Those two documents,
those ére the documents where you took evidence up
to SLED in January of 1985. At the top of these
each of those, are those documents similar as far as
the form?

Yes sir.

And at the top of those forms, what ddes it state?
What agency does it state at the top of those forms?

South Carclina Law Enforcement Divisiocn.
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Q:

A

So is that a form that is generated by SLED?

Yes sir.

188

Okay and in the top right corner of those forms, is

there a date stamped on those forms?

Yes sir, there is.

And that stamp --- what else does that stamp say?

It shows the date when SLED received this and it
shows my name on there as receiving it.

So; did you put that stamp on there?

No sir.

Who put that stamp'on there?

SLED did.

Mr. Justis: Okay at this time, the State would

offer State’s 18 and 19 into evidence.

Mr. Farley: No objection.

The Court: Very well. State’s 18 and 19 into

evidence without objection.

(State's Exhibit Numbers 18 and 19 in evidence)

Q:

So, it’s your testimony that this form is a SLED
form, it was filled out and signed by you?

Yes sir. |

And SLED, when the evidence was taken up, they
actually stamped it as being received on those
dates?

Yes sir, that’s cocrrect.
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Q:

So, this would be the chain of custody on that
evidence for these items.

Yes sir.

Lieutenant Nevins, I’m now showing yoﬁ what’s been
marked as State’s exhibit number 10. Please take a
look at that and tell me if you récognize that.
Yes sir, I do.

Can you describe what that is you’re holding?

This is evidence in the NEEEEE _ case and it
shows here where it was signed over to me.

Okay and when was it signed over to yéu?

July 21°t, 1988.

Okay. And I think you testified earlier that you
took evidence up to SLED July 21°%%, 1988. Is that
correct? | n

Yes sir.

And where you signed July 215, 1988 on that evidence
there, what were you signing?

I was signing that I received the evidence.

Okay but what did you sign? What was:the item you
signed or the material you signed?

You talking about this sticker here?

Correct.

South Carolina Law Enforcement Division, the date,

case number, and signed my name.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

190

ecross Examination of Mr. Nevins by Mr. Farley 190

Q:

Okay and that sticker, South Carclina Law
Enfofcement Division, did you provide that sticker
to them?

No. They did.

So that would be the evidence you took up there at
that time?

Yes sir.

So let me show you State’s exhibit 20. I think
you’ve seen that document before. What was that
document again?

That’s for DNA.

And what was the date you sent that up?

It was July 21°t, 1988.

1988. Same date you had written and signed in this
evidence?

Yes sir.

And what was the description of the evidence you-put
on that form?

On this form says DNA.

But this is actually what you took up.

Yes sir.

At this time, the State would offer State’s 20 into
evidence.

Mr. Farley: Just a moment.

The Court: Certainly.
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Mr. Farley: We object Your Honor on the grounds of

foundation.

The Court: Very well. Overruled.

(State's Exhibit Number 22 was marked in evidence)

Mr. Justis: I'm sorry Your Honor, that would

actually be State’s exhibit 22. I didn’t have my

glasses.

Mr.

The Court: Very well.

Mr. Farley: Judge, we have no objection to that.
Mr. Justis: 22. Beg The Court’s indulgence.
The Court: Alright.

Mr. Justis: ©No further questions.

The Court: Cross examination?

Farley: Yes, Judge.

Mr. Nevins-Recross by Mr. Farlev:

Q:

You just identified three forms that were just moved
into evidence, 18, 19, and 22; on all of these forms
that I’'ve shown you several times, in the lower
right hand corner, isn’t there a place that says
signature of person receiving evidence?

Yes sir, there’s a place for thaf.

And in each and every one of these forms generated
by SLED, no one has signed. 1Is that correct?

No, I haven't signed those.

It would be someone at SLED that would sign it
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right?
A: Not that necessarily. That was just telling them

what we have.

And you personally as the case officer for this case
preparing for this trial have not seen anything
produced by SLED? You personally. I’m not saying
speculating here. Have you personally?

I don’t understand what you’re sayingL Can you say
that again?

I believe you just told me no one at SLED would
ever sign this signature.

I don't think so. Not that I can recall.

And didn’t you tell me that SLED would generate
their own piece of-paperwork?

Yes.

Have you in the course of the investigation seen any
paperwork generated by SLED that is associated with
these documents?

I don't think so.

You just testified that some of the eyidence markéd
DNA was the victim’s DNA? Is that what you just
testified to?

No; that was Barry Daniel’s DNA probably.

And who’s Barry Daniel? |

He was just a person of interest.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

193

T

ecross Examination of Mr. Nevins by Mr. Farley 193

Q: Well, you just testified that your signature was on
the rape kit and the rape kit went up in ‘88. So
was it G B rapc kit or was it Barry
Daniel’s DNA?

A: They group up --- they both went up.

Q: They went at separate times?

A: I don’t know. I’d have to look at them. T can’t
remember that. But there’s two different people
altogether. That would’ ve been DNA from Barry
Daniels, not Ms. HGEEE B =t 211. 2nd the
other one would be her evidence.

Q: After reviewing this case file, have you found any
form; SLED form that you said was generated by your
office, ﬁave you seen a form that corresponds with
the victim’s DNA evidence going up to SLED in ‘887
I"11 break that up. We’re not talking about 1984
okay? We’re talking about '88. Theré is a forﬁ
that you say that you signed where it says Barry
Daniels --- you testified that Barry Daniel’s DNA
went to SLED in '‘88. Okay?

A; Yes sir;

Q: In the course of your investigation.

A: As far as I know.

Q: I'm sorry?

~A: Aé far as I know, that’s correct.
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Q:

In the course of your investigation in this case in
subsequent review, have you seen a form that
correlates with the victim’s DNA evidgnce, the rape
kit going up there separately.in 19887

Not having to do with Bar?y Daniels? Is that what
you'’ re saying?

Yes.

No the only thing I recall seeing was I think it was
insufficient whatever evidence on Barry Daniels sent
up there.

So I Jjust want to clarify your testimony today. You
sent up DNA evidence on Barry Daniels and then
separately in 1988, you sent up the victim’s DNA.

Mr. Justis: Objection Your Honor, I think he’s

mischaracterizing his testimony.

is?

The Court: Let him ask the question. The question

Thank you. The question is haven’t you testified
that you sent Barry Daniel’s DNA‘up to SLED in 19887
Yes sir, that’s the name on there.

And didn’t you just testify that you separately sent
the .victim’s DNA up there?

I didn’t say separately. That’s two different
Shipments. |

items. Yes sir, that’s correct.
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Q:

Two different items but at the same time? 1Is that
what you’re testifying?

I can’t recall that.

But had you sent them the same time, wouldn’t you
have marked that on the SLED form that’s just marked
DNA?

Well, I wouldn’t put it all the same. I wouidn’t
mix them up. I wouldn't put his DNA.

So, on State’s exhibit 22 now iﬁ evidence, you are
not certain what DNA was sent up there?

No, I'm not. On Barry Daniels.

Mr. Farley: I don’t have anything further, Judge.

The Court: Alright, very well. Call your next

witness please.

Mr. Giese: State: At this time, the State calls

Emory Rush.

Deputy Clerk: Please raise your right' hand. State

your full name for the record.

Witness: My name’s Emory Rush.

Deputy Clerk: Do you solemnly swear or affirm to

tell the truth, the whole truth, énd nothing but the

truth?

Mr. Rush: Yes ma’am.
The Court: Your witness.

Mr. Giese: Thank you, Your Honor. May it please the
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Court?

Mr. Rush - Examination by Mr. Giese:

Q:

A:

B0

>0

@)

o

Mr. Rush, where do you work?

I'm retired.

Okay do you have any prior law enforcement
experience?

Yes sir.

What is that?

I was in law enforcement for 34 years.
Employed by who?

Orangeburg and Dorchester Counties.

Who were you working for back in 19897
Dorchester County Sheriff’s Office.

What was your job there?

I was detective sergeant.

Okay and what kind of duties did that involve?
Well, investigating anything from minor crimes to
violent crimes.

Mr. Giese: Beg The Court’s indulgence. May I

approach the witness?

The Court: You may.

I’'m showing you what’s been marked as State’s
exhibit 23. Do you recognize that?

Yes sir, I do.

What is that?

196
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A: This is a disposition of evidence fo:m from the
State Law Enforcement Division.
Q: Is that a normal procedure or normal form to get

from there?

A: Yes sir.

Q: Is that your signature on there?

A: It is, yes sir.

Q: And what’s the date on that?

A: December the 19t", 1989. }
Q: Where were you when you signed that?
A: At SLED headquarters.

Q: And that’s normal procedure?

A: Yes sir.

Mr. Giese: Your Honor, at this time, the State
would like to move this item into evidence.

The Court: Alright. Counsel, any objection?

Mr. Farley: No, Judge.

The Court: Very well.
(State's Exhibit Number 23 was marked for evidence)

Mr. Giese: Sorry, Your Honor, may I approach again?

The Court: You may.
Q: Now, did you retrieve evidence from SLED that

day for case number 85-0267
A:  Yes sir, I did.

Q: And how do you know that?
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A: Well, it’s listed on the form along with_other
cases.

Q: Okay. When you retrieved that evidence, was it
secured when you retrieved it?

A: Yes sir.

Q: And how do you know that?

A: Well, I signed for it and I would not have signed
for it had it not been secured.

Q: Okay. Did you tamper with it?

A: Definitely not, no sir.

Q: Where did you take it?

A: I took‘it to Summerville.

Q: | Okay the

A: Sheriff’s office.

Q: Okay. Was it secure when you turned it over?

A: Yes, sir, it was.

Q: And who did you turn it over to?

A: Lieutenant Nevins. He was the lieuténant, my
supervisor.

Mr. Giese: Okay. Beg The Court’s indulgence.
The Court: Yes.

Q: Was that the extent of your involvemént?

A: Yes sir, that would/ve been the extent.
Mr. Giese: No further questions, Your Honor.
Thé Court: Cross examination?
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Mr. Farley: Yes, Judge.

Mr. Rush - Cross Examination by Mr., Farley:

Mr. Farley: May I get the exhibit from the witness,

Judge?
The Court: You certainly may.
Q: Now, on this document that you were just shown, does

it say what exactly was in that batch of evidence?

A: No it does not.

Mr. Farley: I don’t have anything else, Judge.

The Court:

Mr. Giesé:

The Court:
leave?

Mr. Giese:

The Court:

Redirect?
None, Your Honor.

Very well. Is this witness free to

He is, Your Honor.

Any objection?

Mr. Farley: None Judge.

The Court:

witness please.

You are free to go. Call your next

Mr. Justis: The State calls Lieutenant Earl Asbell.

Deputy Clerk: Please raise your right hand. State

.your full name

Witness:

for the record.

Earl Asbell.

Deputy Clerk: Do you solemnly swear or affirm to

tell the truth,

truth?

the whole truth, and nothing but the
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Mr. Asbell: I do.
The Court: Your witness.

Mr. Justis: Thank you, Your Honor.

Mr. Asbell - Examination by Mr. Justis:

Q:

A:

Lieutenant Asbell, where do you work?

I was working at Dorchester County Sheriff’s Office.
I retired in January.

Okay and how long did you work at the Dorchester
County Sheriff’s Office?

Twenty-four and a half years full time officer and
13 years as a retired officer.

OCkay and what was yourllast position at the
sheriff’s office?

I was a lieutenant over the crime scene unit I
handed the evidence, aléo.

Okay and explain as the lieutenant of the crime
scene unit, what were some of your basic duties?
Well, we would respond to all major crimes scenes,
process for latent, collect evidence, we would also
have the intake from the officers on the road, they
would bring evidence to us. We would enter it into

the computer. TIf it needed to go to SLED or needed

to go to Charleston, we would transport it and

receive it back from those agencies.

And when did you take over as the lieutenant over
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crime scene?

When I took over I was a corporal at that time. It
was in 1993.

And, in 1993, when you took over, did you have an
opportunity to work with Lieutenant Dale Nevins?
Yes, he was my lieutenant at the time. I was a
detective from 1989 through 1992 and in 1993, I took
over crime scene and evidence.

And, in 1993, when you took over, who was
reséonsible for evidence in all criminal cases
within the sheriff’s office?

Each individual detective --- I handled my own
evidence. Lieutenant Nevins handledlhis. My office
was separate from his and I had a storage room in
there that I locked my evidence in.

Okay. And, in 1993, when Lieutenant Nevins left the
sheriff’s department, what happened to the evidence
he was resbonsible for?

At that time, it was all furned over to me.

Okay. Do you remember the circumstances surrounding
how that transfer took place?

They did an inventory on the eviden;e that they had
in their room at that time and I went in there and
took evidence out and put a check mark by each case.

We just went case by case. The names on there. The
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different individuals. And at that time, it was
moved over to another room that the sheriff had
provided me as an evidence room.

Okay and who had access to that room?

Me.

I'm showing you what’s been marked as State’s

exhibit number 32. Do you recognize this document?

" Yes sir, I do. This is the inventory sheet that I

pelieve Burt Salvely and Lieutenant Nevins filled

.odt together and the check marks is where I was

through checking off the evidence to verify that it
was there.

and did you sign for that evidence?

Yes, I did on March the 227, 1993, Dale Nevins and
Burt Salvely signed it and I signediit.

Was there any evidence in that inventory that you
did related to the R case?

Yes sir, it was.

So in 1993, you took over that evidence?

That’s correct.

and did that evidence remain in your custody from
1993 til you retired in January of this year?

Yes it did except for a brief time that some of it
was sent back to SLED.

Okay, let’s talk about that. You stated some of the
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evidence was sent back to SLED. Do you recall the
year that the evidence was sent back to SLED?

2009.

And what was the purpose for sending the evidence
pack to SLED in 20097

Well, DNA had advanced so much further than what it
was back in the 80's. I opened up aﬁ old case there
were several rapes in Summerville at that time and I
came across the case file while I was going through
the detéctive’s file at one time and I started
working on that case. Well, going back into those
years, L saw this case here but it was not part of
that case I was working on. and we had success with
this other case and after that I decided to start
going into some of the old evidence‘and resubmitted
it back to SLED.

So it’'s your tesfimony in 2009, youlresubmitted the
evidence in the NEEEEE HEEEE case to SLED?

Yes sir, I filled out a SLED form aﬁd had it sent to
SLED by another officer.

So you didn’t personally transport it?

No, I didn’t. All I did-was open it up, look at it,
£111 out the paperwork, then we had to itemize the
items at that time.

Okay, so let's packtrack a little bit prior to 2009
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but after 1993; the evidence, you mentioned that in

1993 when you took over, the new sheriff gave you a

room to keep the evidence in. Is that correct?
A: That’s correct.
Q: And tell us about that room. How it was secured,

what it looked like.

A: It was a room that they had at one time that was a
booking room, I believe, for the officers. I got a
little storage room and then they had moved me to a
larger room so we got that room and had it re-keyed
and that’s where I started putting the evidence
until the ﬁime that I transported it. to the new
Sheriff’s office.

Q: Okay énd you talk about having it re-keyed; who had

keys to the evidence room back then?

A: I did.
Q: Okay were you the only person back then?
A: That’s correct. We had no master, so none of the

master keys fit any of the locks.

Q: Okay and you also mentioned moving the sheriff’s
office. When did the sheriff’s office move?

A: I believe it was May or July of 1994, the following
year.

Q: And I think it was in the old hospital building?

A: That’s correct.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

205

irect Examination of Mr. Asbell by Mr. Justis 205

And where did if‘move to in ‘942

About two miles7away on Highway 78, off of

Deming Way.

Is that where it’s currently located?

That’s where it’s currently located.

And in that move, how did ail the evidence get from
the old sheriff’s office to the new sheriff’s
office?

We had large boxes that we would take the evidence
and we would package them in the boxes so that we’d
have few boxes to move.-lIt took us about three
trips, four trips. I'm trying to remember whether
we used one of the county trucks or whether we got a
U-Haul; I'm just not sure what I used at that time.
And this move to the‘new sheriff’s office, was it
something on a whim or was this something that was
planhed?

Oh it was planned, it had been in construction for
several months, probably over a year.

Okay so when you moved the evidence; who was
involved in the moving of the evidence or who
supervised?

I was. It was all boxed up into big boxes and then
we Jjust moved the big boxes off of the truck and

secure the truck, go back and get another box. It
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didn’t take but just a couple days.

Now, when you handléd this evidence, not only in

T P.R. N BEEES but the others, did you notice
any of the evidence that appeared to be tampered
with? |

Not to my knowledge, no.

Would that have been a big deal if it had been
tampered with or appeared to have been tampered
with?

If it wasn’t sealed in my presence at that time, We
would’ve gone back over it.

So it would’ve been something you reﬁembered if
something was busted open or

That’s correct.

And do you recall anything being opened?

No sir. ‘Once they were moved to our office, it
stays bdxed up for seventeen years Or something like
that so I never even went pack into it until 2007.
Alright so let’s fast forward, it’s moved to the new
sheriff’s office on Deming Way and then you
mentioned in like 2009, you were going through some
cases and you decidedvto send evidence from the

" P.R. W JSEEL to. SLED to be resubmitted for
possible DNA testing.

Yes, a little bit prior to that, I was working on
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other cases and I had come across her case and T
decided at some point in time, when I finished with
this one, then would have resubmitted some of the
evidence back to SLED.

Okay. At this time, I'm showing you what’s Dbeen
marked as State’s exhibit 10. Do you recognize
this?

Yes sir, when we take evidence to SLED at the
current date, this is a current SLED envelope, they
place it in there whoever is bringing the evidence
up and make them sign it and initial the seal at
that timé. Then it is sent from their agency and
then put it into their evidence until they process
it and they usually cut the bottom of it off.

So, would it be fair to say that sometimes the
evidence gets repackaged and repackaged and
repackaged?

Yes, this package on the inside, this is the
original package. This is the one where they told
me that when I opened this up and saw that test
tubes had liquid in it, I called and talked to
somebody, I believe it was probably Ken that I
talked to because he worked on this case and asked
about resubmitting it, he told me just to log it in

like I normally would, itemize everything and send
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it in. Well, with the envelope, I could see these
test tubes but the envelopes inside, I couldn’t read
them. So I opened the bag up and filled out my
forms for SLED and resealed the bag.

And how do you know you opened the bag and resealed
itw

Well, it’s got my initials here. I cut it and it
looked like I’'ve got maybe three or four heat'seals
going across it and I would do that because if the

test tube broke, I didn’t want it to 'leak out the

bag. It looks like maybe I’ve got one or two heat

sealé going across there.

And what are your initials?

E-B-A.

And are they on that inner bag?

Yes they are. They’re on the inside of it. This is
the bag that I would attach the SLED form to and
then when the officer took it up té'SLED. And heat
sealed it and had the officer sign it.

So each person that actually, that actually so to
say tampered with the evidence or did anything to
open up the evidence, they would heat seal it and
initial it?

Yes.

So that you had a record of who actually touched the
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‘actual evidence.

That’s correct.

And that was the extent of your involvement in this
case?

That’s correct.

Okay, thank you.

Mr. Justis: Please answer any questions Mr. Farley

might have for you.

The Court: Cross examination?
Mr. Farley: Thank you, if it pleases The Court?

The Court: Yes.

Mr. Asbell - Cross by Mr. Farley:

Q:

You just testified that each detective kept their
own evidence at the old sheriff’s depaftment, the
hospital, isn’t that right?

That’s correct.

And you kept your evidence in your office and
Detective Neﬁins would’ve kept his evidence in his
closet or in his area, he’d have control of that,
Burt Salvely would he keep his in hislown area?
Well, they shared an office there and it had a large
room and I believe all of there's was in there. If
you'll notice on the left it says Nevins or Burt.
Now, you were with them when they did this inventory

that the State has marked as exhibit 32. Is that
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correct? |

A: I don’t remember if I was in the room when they were
actually doing the list but I checkedlit off as I
saw each piece of evidence when I went back in there
to verify it was there.
Mr. Farley:> May I approach the witness?
The Court: You may.

Q: I’'m going to hand you the document you Jjust
identified. Would you look on page 3 0of 5 for me?

A: That’s correct.

Q: And look down at item number 19.

A: Yes sir.

Q: Can you describe to me what was listed as item 197

A: It was a box of miscellaneous envelopés and it lists
several different people’s names.

Q: How many people’s names, could you read it?

A: There’s eight different names, I guess.

Q: Is it typiéal to mix up evidence with different
people’s ﬁames?

A: Well, it’s all sealed separately. This was probably
in one box. But it was in individual envelopes.

Q: And the only thing indicated on there is envelopes
righﬁ?

A: Yes sir.

Q: There’s not mention of bag with clothes or anything
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like that?

I saw that; I don’t know if that was an error on his
part or not. I mean, I took evidence from them.
But have you reviewed tﬁis case in light of this
trial? Have you looked over the case file and
reports and the chain that you did in preparation
for your testimony today?

As far as the clothing, I've seen the blue bag with
the clothes in it. 1It's got her name on it.

And you haven’t found anywhere where you’ve
documented that have you?

No sir. Just on this right here. When I saw it, I
checked it off because it was verified that it was
there.

Once Detective Nevins retired for the' first time,
you took everything that had been in Major Moultrie
and his evidence locker, the old bathroom, and
brought it to what was then the old booking room.
Is that right?

That’s correct.

And you testified that it sat there for about a
year. Correct?

About a year.

And then you moved right?

Yes sir.
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Q:

212
When you moved the stuff from the old bathroom to
the old booking room, you merged your evidence and
that evidence together. 1Is that correct.

I think, I still had my same office so-my evidence
was probably still secured in my office.

But priocr to that stuff coming into your possession,
you becoming the sole evidence custodian, you had
stuff in your office and then brought this other
stuff to your office.

Not to my office to

To the booking room.

Correct.

Two sets of evidence were merged, were put in the

same room.

‘At some point in time, vyeah.

Now when you go to move, the evidence area is a lot
different isn’t it? You have a space devoted
specifically towards holding evidence.

That’s correct.

And you mentioned that you moved in several trips;
who helped you move?

T don’t even remember that time. It was probably
one of the detectives who was riding with me. If I
had anybody riding with me. It was real simple to

move. I put it in the big boxes, about three foot
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deep. I would put the cases in there, package it,
seal it, and move it over.

You personally take it out of that room, the old
booking room, the storage room, in tHe box and set
it in whatever vehicle you used?

Correct.

And you locked the door each time between going in
and out.

Yes sir.

And you carried the boxes yourself? No one assisted
you with it? l

I don’t remember anybody helping me but there
could’ve been. I mean I just don’t remember. That
was a long time ago.

Could it have been a trustee or

No.

It would’ve been somebody with the sheriff’s office-?
It would’ve been, if anybody was helping me, it
would’ve been one of the detectives.

Did you make a record of everything that you moved
from the hospital after you became sole evidence
custodian to the new sheriff’s office?

I believe I stated previously that when I boxed that
stuff up, it was from back in the 80's, it was nine,

ten years old, I left those boxes sealed for I don’'t
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know how many years in the new evidence réom. They
were never reopened unless I had a case to go into
and look for then I would go in there and open.

So there’s no chain that actually says what each and
every item was that was transported from the
hospital to the new sheriff’s office?

No, I just checked off everything on the evidence as
it came in. That’s all I was concerned with at that
time was the case files.

Mr. Farley: May I have a moment?

The Court: Okay.

Mr. Farley: May I approach the witness?

The Court: You may.

(Defendant's Exhibit Number 2 for ID)

Q:

I'm going to show you what’s been marked as
defendént’s 2 for identification. Coﬁld you take a
look at that please?

This is the SLED form that I filled out. This was
the login form for SLED that I filled out when I
opened that envelope.

And that’'s a form that you generated?

Yes.

Mr. Farley: May I app;oach again, Your Honor?

The Court: You may.

Can you tell me what is listed as item number seven
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on this form that you generated?

That was probably one of the test tubées and oral
wash.

Oral wash was written on that particular item.

Yeah, that was probably one of the vials. That’s

what the other items prior to that are, the vials.

Mr. Farley: Thank you. Judge, I don’t have

anything else.

The Court: Redirect.
Mr, Justis: None, Your Honor.

The Court: Very well. Is this witness free to

leave?

Mr. Justis: He is, Your Honor.

The Court: Any objections?

Mr. Farley: No, Judge.

The Court: Very well. Call your next‘witness.
Mr. Justis: The State calls Rebecca Parker.

Deputy Clerk: Raise your right hand, state your

full name for the record. ‘

Witness: Rebecca Parker. |

Deputy Clerk: Do you solemnly swear or affirm to
tell the truth, the whole truth, and nothiqg but the

truth?

Ms. Parker: Yes ma’am.

The Court: Your witness.

215
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Mr. Justis: Thank you, Your Honor.

Ms. Parker - Examination by Mr. Justis:

Ms. Parker, where do you work?

I'm currently a stay at home mom.

Okay and where did you work back in 20097

I was a Detective for the Dorchester County
Sheriff’s Office.

And how long have you been in law enforcement?
Approximately six years.

Okay and back in 2009, what was your position?

I was a detective.

Okay and did you have an opportunity to become
involved with a rape case, an old rape case where
the victim was EE S

Yes sir, I did.

And how did you become involved in that case?

I had covered for a detective for a détective that
had been deployed so they asked me to take over his
position‘while he was deployed for a ?ear.

Okay and did you do that?

Yes sir, I did.

And how did you come across Ms. EIGGEEER case”

The detective that had been deployed had some case
files that were then transferred over to me so I was

going through his case files at the time and came
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upon that case.

Q: And did you have an opportunity to come across a
request from SLED?

A: Yes sir, I did. We were going through that
particular case file and did see a request from
SLED.

Q: And did SLED request some DNA samples from a Herbert
Leroy Holmes?

A: Yes sir, they did.

Q: And was that'request dated in late 20092

A: Yes sir; I believe that’s the date.

Q: Now after seeing that request from SLED to obtain
some DNA samples from a Herbert Leroy. Holmes, what
did you do next?

A: Next, I had to locate Mr. Holmes. Once I located
Mr. Holmes, I was able to make contact with Mr.
Holmes at the sheriff’s office, a search warrant was
obtained for Mr. Holmes’s DNA. From there, crime
scene came over and they contacted Mr. Holmes as
well and they were able to obtain the buccal swabs
for the request from SLED.

Q: Now when you made contact or you located Mr. Herbert
Holmes, do you see the Herbeft Holmes in the
courtroom today that you located?

A: Yes sir, it’s the defendant.
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Mr. Jusfis: Please let the record reflect that
she’s identified the Herbert Holmes she investigated to
be the Herbert Holmes that’s the defendant.
The Court: Alright.
Q: Now, you stated at that point after you found Mr.

Holmes, made contact with him, you obtained a search

warrant?

A: Yes sir.

Q: And you mentioned for buccal swabs; what are buccal
swabs?

A: Actually, crime scene is the one that-does the
search warrant on those. Basically, it’s a little

g-tip that I observed them swab on the inside of his
mouth. But crime scene’s the one that actually
executes that.

Q: Okay and after that, since you didn’t actually
perform that part of the test, after that was |
performed, did you have any other involvement with
the case?

A: Yes sir, I obtained the actual arrest warrants for
Mr. Holmes as well.

Q: Okay. And those would be the arrest warrants for
kidnaping and criminal sexual conduct?

A: Yes sir.

Q: Okay. Did you also have an opportunity to search
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for Ms. AN
A: Yes sir, I did make contact with her via the phone.
She was not living in the state at the fime.
Q: Okay and did you inform her of the developments in
the case?
A: Yes sir, I did.
Mr. Justis: Beg The Court’s indulgence.
The Court: Alright.
Mr. Justis: Was that the extent of your involvement
in this case?
A: Yes sir.
Q: Okay, thank you.
Mr. Justis: Please answer any questions Mr. Farley
might have for you.
The Court: Cross-examination.
Mr. Farley: No questions, Your Honor.
The Court: And is this witness free to leave.
Mr. Justis: She is, Your Honor.
The Court: Any objections?
Mr. Farley: No Judge.
The Court: You’re free to go. Call your next
witness please.
Mr. Giese: The State calls Derek Sauro.
Deputy Clerk: Raise your right hand, state your

full name for the record.
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Witness: Derek Sauro.

Deputy Clerk: Please spell your last name.

Mr. Sauro: S-A-U-R-0.

Deputy Clerk: Do you solemnly swear or affirm to
tell the truth, the whole truth, and nothing but the
truth? |

Mr. Sauro: I do ma’am.

Deputy Clerk: Thank you.

The Court: Your witness.

220

Mr. Giese: Thank you, Your Honor, may it please The

Court?

The Court: Yes sir.

Mr. Sauro - Examination by Mr. Giese:

Q: Mr. Sauro, where do you work?

A: I work at the Dorchester County Sheriff’s Office.
Q: And how long have you worked there?

A: Approximately five years.

Q: And what do you do there?

A: I work in Dorchester County crime scene unit.

Q: And what are some of your duties involved in that?
A: . We handle evidence collection and we work and

process crime scenes, handle the majority of the
evidence that comes in and out. We do marijuana
testing, just miscellaneous stuff.

Q: Okay. Did you have the opportunity to become
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involved in a case involving Herbert Holmes?

A: Yes I did, sir.
Q: And how did you become involved?
A: I was requésted to collect two buccal swabs from

Herbert Holmes.

Q: What is a buccal swab?

A: A buccal swab is essentially a long g-tip, it’s
almost like a cotton swab, and it has plastic tips
on.the end as covers and basically rub it on the
inside cheek of the mouth and there’s buccal cells
that are present on the inside portion of the cheek
of your mouth and it’s!a good source for DNA. So
when you collect that Eample and then send it off
for analysis. |

Q: Okay and what do you do after you collect the
sample?

A: It’s sealed up and in our case it goes to SLED,

South Carolina Law Enforcement Division, for

analysis.
Q: Do you dry it out?
A: Yes sir..
Q: Explain what that means.
A: If you were to take something moist and leave it

moist and seal it off, essentially it’s going to

mold or it’s going to become contaminated so what we
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o
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do is we let it air dry inside iﬁs container, we use
paper, which is mostly an envelope, and we let it
air dry through the envelope so there’s no chance of
contamination and then we seai it in plastic.

That’s what we did at the time.

Where would 1t dry out? Like in your office?

No sir. Inside our lab, we have a —-—- our crime
scene unit has a lab that only crime écene personnel
have access to.

Okay ‘and how do you ensure there’s no tampering?

We normally ihitial ~-—— are you talking about ...
When 1t’s drying out, just when it’s drying oﬁt.
While it’s drying out, it’s basically --- there’s
only four, well, at the time, five people that had
access to.

Okay and you mentioned --- what do you do when
they’re finished drying out?

You seal it off. Within, it'sAa envelope and you
take plastic and you seal it on both sides so it’s
completely sealed altogether, you initial it so
there’s no question as to whether or not that bag
had been tampered with while in transit to the South
Carolina Law Enforcement Division. So then once
it’s sealed, we stick it inside what we call a SLED

bin and that’s where our cases that are pending sit
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until they transport it up there.

Mr. Giese: Okay just one moment, four Honor.

The Court: Yes.

Mr. Giese: May I approach the witness?

The Court: You may.

I'm showing you what’s marked as State’s exhibit 12.
Yes sir.

Do you recognize that?

I do, sir.

And how do you recognize it?

This is the envelope that I used in the buccal
swabé.

The buccal swabs, whose buccal swabs are those?

In this case, it would be Herbert Holmes.

How do you know that?

Because, can I see that.

Mr, Giese: May I approach the witness again?

The Court: Yes.

It would be associated with that lab case number,
SLED lab number. So this SLED lab number would be
associated with the Herbert Holmes case.

Okay. Now you said you put them in the SLED bin and
then they’re transported up to SLED.

Yes sir.

Okay, now did you document this collection?

5
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A: I did on a chain of custody, yes sir.

224

Qs Okay I'm going to show you what is marked as State’s

exhibit 27. What is that?

A: This is a Dorchester County.Sheriff’s Office chain

of custody.

Q: Okay and 1s that a normal form that you would fill

out to document a collection?

A: Yes sir, it is what we use to document evideénce.

Mr. Giese: Beg the Court’s indulgence.

The Court: Yes.

Q: Is that what you use to document the evidence in

this case?

A: Yes sir.

Q: And once you put it in the SLED bin, was that the

extent of your involvement in this case?

A: Yes sir.

Mr. Giese: No further questions, Your Honor.

The Court: Very well. Cross-examination?

Mr. Farley: No questions, Judge.

The Court: Very well. TIs this witness free to

leave?
Mr. Giese: Yes ma’am.
The Court: Any objection?
Mr. Farley: No, Judge.

The Court: Very well, you’re free to go.

Call your
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next witness. |

Mr. Giese: The State will call Buste; Edwards.

Deputy Clerk: Please raise your right hand. State
your full name for the record.

Witness: Buster Edwards.

Deputy Clerk: Do you solemnly swear or affirm to
tell the truth, the whole truth, and nothing but the
truth?

Mr. Edwards: Yes ma’am, I do.

Deputy Clerk: Thank you.

The Court: Your witness.

Mr. Giese: Thank you Your Honor, may it please Th
Court?

The Court: Yes.

Mr. Edwards - Examination by Mr. Giese:

Q: Mr. Edwards, where do you work?

A: Dorchester County Sheriff’s Office, sir.

Q: In what capacity?

A Evidence‘technician, sir.

Q: Do you have any prior law enforcement experience?
A: Yes sir, I do.

Q: What is that experience?

A: I'm 27 years retired from SLED.

Q: What is SLED?

A: South Carolina Law Enforcement Division, sir.

225
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Q:

Okay and as an evidence technician, what are some of
your duties?

Primarily my duties now sir is to collect, log in,
transport, and return evidence from and to labs.

At SLED?

Correct, sirt

Okay did you have the opportunity to handle any
evidence from a case with Herbert Holmes?

I'm not familiar with the name sir.

That’s okay.

Mr. Giese: Just one moment, Your Honor. May T

approach the witness?

The.Court: You May.

I'm showing you what’s marked as State’s exhibit
number 10.

Okay.

What is that?

This is a piece of evidence that was transported to
SLED by me.

And how do you know that?

My signature’s on the evidence, sir.

Okay and that’s standard procedure?

That’s correct, sir.

When you got that evidence, did it appear to be

open?

TR
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A:

=

>0 = @)

-

Negative, sir.

Did you open it?

Negative, sir, I did not.

And was it sealed when you turned it over to SLED?
Yes sir, it was.

And i1f it wasn’t sealed, you would notice?

Yes sir, would not accept it if it wasn’t sealed.
Okay. When you get to SLED, how do tﬁey log it in?
The evidence technician at SLED logs it in to the
computer, they make sure that --- actually they put
it in a bag and they seal it, heat seal it, and my
signature is placed on that seal that they placed on
it at that time sir when they take it in.

Is your signature on the seal on that bag?

I initialed and the date that I took it up there is
on the bag sir.

Okay and at some point subsequent to taking this
item to SLED, did you also retrieve it?

Yes sir, I did.

And how do you know that-?

Because it --- when the evidence is complete, when
they complete the analysis of the evidence, it’s my
job also to pick it up and bring it back.

Okay and when you picked it up, did it appear to be

open-?
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A: Negative, sir.

Q: And did you open it?

CA: Negative sir, I did not.

Q: And where did you deposit it once you picked it up?

A: It’s placed in a designated location when I brought
it back from SLED.

Q: Okay and that’s normal procedure.

A: It is sir. It’s placed there until court and the
designated person -picks it up there for court.

Q: Okay.
Mr. Giese: May I approach the witness again, Your

Honor? 1

The Court: You certainly may.

Q: Mr. Edwards I’m now showing you what’s been marked
as State’s exhibit 12. Do you recognize that?

A: Yes sir, I do.

Q: And what is that?

A: This is evidence that was taken to SLED by me sir.

Q: Okay and how can you tell you transported it up to
SLED?

A: My signature is on it, sir.

Q: Okay and where did you get that evidence?

A: It was picked up at SLED by me and returned to

Dorchester County Sheriff’s Office.

Q: Okay. And when you picked it up, did it appear to
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be open?

A: Negative sir.

Q: And did you open it?

A: Negative sir, I did not.

Q: Where did you deposit it?

A: It was placed in a location, give a location,
entered into a computer and given a location by
myself.

Mr. Giese: May I approach one more time Your Honor?
The Court: You may.

Mr. Giese: Just one moment, Your Honor.

The Court: Alright.

Q: Was that the extent of your involvement?

A: That’s it, sir.

Q: Thank you.

Mr. Giese: ©No further questions. Please answer any

questions Mr. Farley has.

A:

Yes sir.

The Court: Cross-examination Mr. Chisolm.
Mr. Chisolm: Thank you, Your Honor.

The Court: Yes.

Mr. Chisolm: May it please The Court?

~The Court: Yes.

Mr. Edwards - Cross—-Examination by Mr. Chisolm:

Q:

Mr. Edwards, you said you are an evidence
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technician, is that right?
That’s correct, sir.
And this was after 27 years at SLED?
That!’s correct, sir.
How long have you been an evidence technician?
Five years with Dorchester County sirr
Five years? How many cases would you say you’ve
had? How many items of evidence, let's start there.
As far as evidence goes, sir?
Yes.
Thousands.
Thousands. So when you get a case like this, when
you’ re looking over itemé like this, you're looking
at your initials, are you going by memory or are you
basically going by what’s written on the packaging?
I'm going by what’s written on the packaging, sir.
You handle thousands of items so it’s not a
situation where you’re going to remember everything
you handle. 'Is that correct?
That’s correct, sir.
That’s why you document everything.
That’s correct, sir.
Now, you’ve been there --- I'm sorry you just told
me, seven years was 1it?

Five, at least five years, sir, with Dorchester
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County.
Five years. The five years you’ve been there,

policies change at all?

Negative, sir.

Evidence is stored the same way, transported the
same way, everything’s the same?

As it was for five years.

Very good.

Mr. Chisolm: Beg The Court’s indulgeﬁce?

The Court: Yes sir.

Mr. Chisolm: May I approach, Your Honor?

The Court: Yes.

I'm going to show you what’s been marked as defense
exhibit number 2. Do you recognize this form?

Yes sir.

And I believe on the second page there, it’s got
your name and possibly signature on there. Is that
correct?

That’s correct, sir.

Okay. And would that indicate that this is a case
that you handled the evidence, you transported, is
that correct?

Either transported or picked up, yes sir.l My
signature is here.

And this form, I believe, is it titled forensic
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services request, is that correct?

That’s correct sir.

Would that indicate that this was evidence you were
taking to SLED?

That’s correct, sir.

The evidence that’s listed there, would that ---

would those items --- who would collect those for
transportation?
Collect them --- one of the crime scene investigator

possibly, sir.

Do you ever do that yourself?

No sir, I do not.

So the items, and there’s several there. How many
items does it indicate were taken up to -

This would be 13 items, sir.

Thirteen items, is there anyone that would check to
make sure that the items are correct as listed, that
they’re actually in existence, that kind of thing?
No sir, once it’s packed, the person that collects
the item, they pack it in a container‘and it goes to
SLED.

So would you basicalLy be handed a pile of evidence,
a form along those lines, and you would just run
them up the road? Is that basically what you're

saying?
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A: Negative sir. Thelevidence would be sealed in a
container.

Q: But that’s not something you would check?

A: Negative, sir.

Q: You wouldn’t cross check what’s on the list?

A: Negative, sir.

Q: Okay. In your experience, has any evidence been

lost in the evidence room?
A: Negative, sir.
Q: The five years you’ve been there, you’re not aware

of anything going missing?

A: Negative, sir.

Q: Nothing misplaced?

A: Negative, sir.

Q: Items that are sent up the road or in evidence?
A: Negative, sir.

Q: Thank you.

Mr. Chisolm: Beg The Court’s indulgence.

The Court: Yes. |

Mr. Chisolm: ©No further questions, Your Honor.
Thank you.

The Court: Alright, redirect?

Mr. Justis: Nothing from the State, Your Honor.

The Court: Alright. And is this witness free to

leave?
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Mr. Justis: He 1is, Your Honor.

The Court: Any objection?

Mr. Chisolm: No objection, Your Honor.

The Court: Call your next witness please.

Mr. Justis: Your Honor; I believe that would be it-
for today. The next two witnesses are actually coming
from SLED in Columbia.

The Court: Well it’s a perfect time.

Mr. Justis: And we have them scheduled to come
tomorrow anyway.

The Court: Very well, very well that will work out
really nicely. Thank you Mr. Justice. Ladies and
gentlemen, let me téll you wﬁat’s going to happen. When
you go home, remember, put it on the judge. I don’t want
anybody upset with my jurors when they say I can't talk
about this case. My judge told me that. Put it on the
judge. The same is true for your employer. Tell them
you can't go to work tonight. You've to rest. All jurors
have to get rest. So when you go home and people want
you to cook and clean, just tell them you éan't do it.
Alright, just be mindful that you cannot discuss this
matter or allow anyone fo discuss it with you. No
research, no going on the internet, no linking up, no
face book, no face ... what is it? My-space. I don't

even know what they are called anymore. But just social
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media I guess 1is the sophisticated way so that people
don't know that you don't know what in the world you are
talking about. No éocial media, no research. You must
receive all of the information from which you are to make

up your minds while court is in session. Ladies and

gentlemen, I do not believe that there is any press about

this particular matter. I don't think there 1is but in
abundance of precaution or in the event that there 1is,
please do not listen to anything about this matter on the
radio, television, or the internet or the newspaper. The
reason that I say it so many times is that it really is
critical. I believe that will conclude my instructions
for you. We’re going to continue in the morning at 9:30,.
Ladies and gentlemen

Mr. Farley: Judge, may we approach?

The Court: There is a matter that I need to tend
to. We are going to start a little bit later tomorrow.
We’re going to start at noon, we’re going to start at -
nd@n so we still have snacks here for you. We're still
going to accomplish what we’re going to accomplish and
that will allow me to do what I need to do in the
morning. So we’re going to start tomorrow:at 12. Please
arrive just a few minutes before 12 so that we can start
right at 12. We will have some snacks. We’ll have a

little light lunch here for you tomorrow. Just a few
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minutes before 12. Thank you so much.

(Jury excused for the evening)

The Court: Alright now, anything from the State

before we take our leave?

Mr. Justis: ©No, Your Honor.
The Court: From the defense?
Mr. Farley: No, Your Honor.

The Court: Here’s what I just want tor'go over with

you all. Again, you all know we've got a charge, of

course, we are putting them together and I'm going to

have

an opportunity to share it with you all tomorrow.

But if there’s anything unusual that you want charge-

wise, please let me know and pass it up. Have a good

evening.

(4/24 p.m.)

The Court: Bring us the jury.

(Jury enters courtroom)

your

tell

The Court: Good afternoon. Your witness

Mr. Giese: We call Stephanie Stanley.

Deputy Clerk: Please raise your right hand. State
full name fqr the record.

Witness: Stephanie Sfanley

Deputy Clerk: Do you solemnly swear or affirm to

the truth, the whole truth, and nothing but the

truth?

236
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Stephanie Stanley: I do.

Deputy Clerk: Thank you.

The Court: Your witness.

Mr. Giese: Thank you Your Honor, may it please the
Court?

The Court: Yes sir.

Ms. Stanley - Examination by Mr. Giese:

Q: Ms. Stanley where do you work?

A: I work at the South Carolina Law Enforcement

Division which is commonly referred to as SLED.
Q And how long have you worked there?

A: I've been employed with SLED since 2005.

Q: And what is your job there?

A I'm a Forensic Scientist or a DNA Analyst assigned

to the DNA case work for SLED.

Q: And what are some of the duties involved in that

Jjob?
A: I'm responsible for receiving evidence in the

criminal cases across the State of South Carolina,
examining those for bioclogical stains, attempting to
develop a DNA profile from evidence and comparing those
with DNA profile standards in order to see if it match. I
run reports based on my findings, and testify in court,
if necessary.

Mr. Giese: May I approach the witness, Your Honor?
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Q:

The Court: You may.

I'm showing you what is marked as State’s Exhibit
#10. Do you recognize that?

Yes I do.

And how do you recognize that?

When evidence 1s submitted to the SLED laboratory,
it is given a case # and this is my case #L092913
that is associated with this case. I also recognize
this based on the seal where I have entered the
evidence and the date.

Okay, so what did you do with this?

This case was assigned to me. I opened the evidence
and noticed another analysts signature on the
evidence items and I would havé sealed 1t in
preparation to give to him.

Okay and how do you ensure that has been no
tampering with that item?

When evidence is submitted to SLED it is in this
heat sealed package. What I'm looking for before I
ever begin a case is to mdke sure that the package
is sealed and that it is sealed in our evidence log
in department by the agency or the person bringing
in the evidence to SLED so I want to make sure it
doesn’t appeared tampered with.

And was this package sealed?
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A

Mr.

A:

Q:

Yes, 1t was.

Giese: Just a moment, Your Honor

You said that your signature is on that package.
Why is it on there?

Anytime you cut into sealed pouch, when you reseal
it you would initial the areas you have cut into.
How come you did it twice in this case?

In this case I opened on this date when I would have
began the examination, I resealed it and opened it
again to show the other analyst that was his
initials on the evidence.

Okay and was that the extent of your involvement?
Yes, 1t was.

Okay. Thank you Your Honor no further questions.

The Court: Cross examination.

Ms.

Stanley - Cross Examination by Mr. Farley

Q:

Again welcome to St. George.

Thank you.

I only have a few questions for you. Who actually
physically did you get that material from?

Can I refer to my chain of custody?

Please

I retrieved it from what is known as DNA

storage drawer 4B. This is a secure location

within our DNA laboratory.
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Q: And who would have placed it in that storage drawer?
A: Again, referring to my chain of custody. It was

placed there by analyst Jennifer Creighton(sp).

Q: And where would she have gotten that from?

A: She retrieved that from the DNA refrigerator. A
secure location in our DNA laboratory.

Q: And as I can tell you have a detailed chain of
custody is that right?

A: Yes sir.

Q: That tells.every person that handled that material
from the time it got to SLED until the time it
leaves SLED, is that right?

Q: Yes we have an internal chain that tracks each
evidence item or package from when it’s logged into
our laboratory to the time it is returned to the
submitting agency.

Q: It’s pretty important that you keep track of where
these items are isn’t it?

A: Yes it is.

Q: And why is that?

A: To uphold the chain of custody for report purposes
so that we can ensure that we have had the evidence
secured while it was in SLED’s possession.

Q: What would happen if you, what would be a possible

ramification of a missing link in that?
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A:

I don’t know legal wise. Oﬁr cﬁain is verified
before it is issued so evefybody would have had a
chance to look at their part of the chain to make
sure that it was correct. If’a person is no longer
with th agency or can not come to trial I do not
know legally wise.

Would you feel comfortable, would you be able to
testify in a court of law in front of a jury, if the
chain of custody before you was messed up and/or the
chain‘of custody after you was messed’up?

What I’m checking is my part of the chain is to make
sure what I did reflected on the chain of custody
with the evidence. The other analyst and
technicians would have check their own part of the
chain of custody.

So you actually recall seeing that package and the
things inside of that package just as they are
today?

I recall seeing the package based on my initials.

As far as the contents in the package I did not do
inventory. '

But they didn’t come in envelopes like thié manila
envelopes, pieces of paper, anything else, that’s
how they were packaged?

When I received the items they were packaged in this
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heat sealed pouch.
Q: So just to recap, a very important part of your job

is keeping track of where the stuff came from and

where it went and the process and what you actually

did with it. Is that correct? -

A Yes sir.

The Court: Redirect?

Mr. Gilese: ©No, Your Honor.

The Court: Al
leave?
Mr. Giese: She

Mr. Farley: Ye

right. Is this witness free to

is, Your Honor.

s, Judge.

The Court: Okay you are free to leave. Call

your next witness.
Mr. Justis: At
Kenneth Bogan.

Deputy Clerk:

this time the State calls

Please raise your right hand.

State your full name for the record.

Witness: My name 1s Kenneth L. Bogan. My last

name is spelled B.0O.G.A.N.

Deputy Clerk:

Do you solemnly swear or affirm

to tell the truth, the whole truth, and nothing but the

truth?
Kenneth Bogan:

Deputy Clerk:

I do.

Thank you.
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The Court: Your witness.
Mr. Giese: Thank you Your Honor, may it please
The Court?
The Court: Yes sir.

Mr. Bogan - Examination by Mr. Giese:

Q:  Kenneth can you please tell us where you work?

A: I am employed with the South Carolina Law
Enforcement Division, commonly known as SLED

Q: And how long have you worked at SLED?

A: Since January of 1984. A little over 29 years.

Q: And what job titles have you held at the South
Carolina Law Enforcement Division?

A: Well primariiy I'm considered a SLED agent. My
speciality is in forensic serology. I began my
career in Forensic Serology in 1984. Another title
that I've had is DNA Analyst, Forensic DNA Analyst.
One‘other title that I had and probably not

pertinent is I acted as team leader in the

laboratory
Q: And when you say Serology, what is Serology?
A: Serology is a science which deals with the

identification of body fluids such as blood, semen
and saliva. Serology also attempts to characterize
body fluid stains to determine such things as blood

type or other characteristics.
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Q:

And what were some of your job responsibilities at
SLED?

For my entire career?

Well specifically lets start in 1985 in Serology.
What would you actually‘do?

My job in the early 1980's was to work as a Forensic
Serologist in that capacity I received evidence from
law enforcement agencies throughout the State of
South Carolina. I examined that evidence for body
fluid stains if I found body fluid stains I would
attempt to identify that the stain was. Is the
stain blood? Is the stain human blood? Was there
semen present? Those types of things. Then I would
report my results. |

And when you became a DNA Analyst, what were some of
youf job duties as a DNA Analyst?

DNA Analysts is pretty much the same as Serclogy
except you are looking for different substance in
those evidence stains. There are still biologicél
stains. Body fluid stains such as blood, semen and
saliva. My duties was to identify those stains and
determine what body fluid was present and then
extract DNA from those stains and attempt to create
or develop, a DNA profile from the stains and then

compare the DNA profile to known reference standards
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that were submitted, and generate reports and
testify to my results.

And what education do you have?

I received a Bachelors of Science Degree from the
University of Central Florida in 1978. My degree is
in Medical Technology. Medical Technology is a field
that deals with diagnostic medicine. I worked in a
hospital laboratory for approximately six years
before joining the staff at SLED. Medical
Technology is dealing with diagnosticltesting and my
speciality there was in hematology which is the
study of blood. After being hired at SLED as a
Forensic Serologist I went through a 6 month
training course in Forensic Serology at SLED by
court qualified analyst. I also attended the Federal
Bureau of Investigations School of Basic Forensic
Serology which I received training there. At about
1986 I attend the Serological Researéh Institute in
California in advanced Serology techniques. 1In
1990, I attended the FBI’s school for DNA Analyst
and I continued education and training in DNA since
1990.

Have you ever testified in court before?

Yes, I have.

And how many times have you testified in court
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before
A: I’'ve been Qualified to testify in Forensic Serology

approximately 150 times. And as a forensic DNA
analysis approximately 75 times.

Q: And is that about how many times you have been
qualified as an expert in those fields?

A: Yes.

Mr. Justis: At this time, Your Honor, the
State would offer Mr. Kenneth Bogan as both an expert in
Serology and DNA Analysis.

The Court: Alright is there any voir dire.

Mr. Farley: No Your Honor. But wé would object
on the foundation.

| The Court: Alright. Very well. Ladies and
gentleman this is a matter that I must attend to so I
will ask you to step to your jury room and I will ask you
not to discuss this matter or allow anyone to discuss
this with you. We will be with you shortly.
(Jury excused from courtroom) |

The Court: Alright. Yes sir.

Mr. Farley: I just wanted to be certain as to
what he will be qualified as an eipert in and what
perimeters are going to be set. There’s a lot of stuff
that I bélieve the state is going to‘try to tidy up that

happened earlier in the trial regarding other types of
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police investigations. If he is being qualified as for
just for the things he did, the serology back in 1984 and
the DNA stuff in 1988, 2009, 2011 then I would think that
he i1s qualified but that’s the periﬁeter that his
expertise is required to.

The Court: Okay.

Mr. Justis: And, Your Honor, as far as experts
are able to give opinions and the only opinions we will
elicit from him are his opinions on serology and DNA
Analyst. Any other testimony he has as far as procedures
they will follow or other péperwork would not be an
expert opinion he would be given but will be facts he
knows to be true based on his experience of those facts.

| The Court: I don’t know what you are telling
me.

Mr. Justis: I think what Mr Farley is alluding
to is some of the actual chain of paperwork and his
experience with that chain paperwork, the chain of
custody paperwork, he’s going to testify tQ the chain of
custody matters because he i1s in the chain of custody, he
can testify to what he did what he knows about the chaiﬁ
of custody. He’s not giving opinions, he’s giving fact
of what he knows. So that’s not expert opinion. I think

that’s what he’s afraid, that his expert, the facts that

-he’s qualified as an expert, if he’s qualified as an
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~expert that going to have some undue influence in his

other testimony.

The Court: Let me say this, the objection was
one as to foundation. It is my understandihg that there
was going to be an objection with regards to.the chain of
custody which is foundational. In other words if he
doesn’t legitimately have what he’s suppose to have with
his basis then his analysislcan’t be received. So now I
thought that this would‘be the appropriate time to send
the jury out so you all told there was going to be an
objection in regards to the chainf I don’t want to get
there, you know what I mean, so how should we do this,
you do a proffer at this point in regards to the chain of
custody and his involvement and then cure that, get your
objection, céuse I don’t want to send the jury out again.
Isn’t this the gentlemen, the last witness that is going
to testify that in regards to the link with the DNA.

Mr. Justis: Correct, Your Honor. Anq his 1link
goes back to 1985.

The Court: Right;

Mr. Justis: He was there in 1985, 1958, and
2009 and also in 2011.

The Court: Okay.’ Let me do this, let me ask
you if you would to proffer your remaining chain that

this witness would allow and then I’'m gonna hear the
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objection and then we’ll bring the jury back in.

Mr. Justis: I'11l probably just proffer what is

just related to the chain of custody at this point.

okay?

The Court: If you can just stick to foundation,

Mr. Justis: Sure.

Proffer Testimony of Mr. Bogan by Mr. Justis:

Q:

Mr. Bogan, did you have any opportunity to receive
any evidence in the m B c:sc back in 19857
Yes I did.

I'm showing you what’s been marked as States Exhibit
18. Do you recognize that document

Yes I do.v

And what is that document

This is State’s exhibit 18, it is a copy of a
evidence submission form. It is a request for
laboratory analysis and submitted by Dorchester
County, and the SLED case # is L850026.

And who would have generated that form? Where does
that form-originate from?

The form is a SLED document it is generated prior to
the evidence submission. It is filled out by the
submitting officer sometimes they were filled out on
the scene in the office at SLED at evidence take in.

Sometimes they were pre-filled out and submitted
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along with the evidence.
Q: And if you look at that document, there’s a space at
the bottom for a signature for the person receiving

the evidence?

A: Yes, sir.

Q: Is there a signature?

A: No there isn’t.

Q: And why would there not be a signature

A: I’'m trying to remember back 29 years ago as to why

there is no signature there. Basically there’s a
time stamp of when the evidence was received. The
secretaries time stamp the evidence that was
delivered by, in this case Bill Nevins. The
seerétaries would then call the analyst and ask them
to come up and pick up the evidence. At the time
there was no signature by it. I can’t tell you why
but I can tell you that the evidence as delivered
was in sealed condition when I received it.

Q: So this is State’s exhibit 18 that I have just shown
to you. And where would be the stamp from SLED that

would show where they received the evidence?

A: It’s right here.
Q: And you said there was a time and date stamp?
A: Yes, that is correct.

Q: Okay. And just for clarifications, down at the
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bottom of that document can you circle the signature
part that you said wasn’t signed.
So, in 1985, I think there’s already been testimony that
it was January 2™ of 1985 you received some items and it

was logged in essentially on this form on States Exhibit

18.

A: That is correct.

Q: And were you the analyst back then on that evidence?

A: Yes, I was assigned that case.

Q: So, based on trying to remember back, based on the
procedures at the time, you’re assuming you don’t
know for a fact cause you don’t remember but you are
assuming you would have been the individual that
actually took custody of this evidence.

A: Yes based on routine procedure. The secretary would
have called me to come up and see the actual
physical evidence that I would take into custody.

Q: And let me show real quick again the same exhibit ,
Staté’s exhibit 18. Could you tell us what type of
evidence was actually delivered at that time?

A: The evidence was delivered and labeléd as a specimen

kit from MUSC containing 5 glass vials and one
plastic container and one paper envelope.
Subsequently when I received the evidence I did a

further inventory and it has my writing also on the
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bottom.

So let me show on the scfeen here this document. So
can you point out what you were just explaining?
Yes, I’'m gonna underline here, this is the |
description of the specimen kit from MUSC, and it
also says the next line containing 5 glass vials,
one Plastic contailner and one paper envelope.

And 1is tha£ your handwriting?

No, that is not.

What about the items listed underneath that?

The items listed underneath that, I can say when T
received this evidence it was in a sealed condition,
I did an inventory of what was in those packages and
I wrote down the inventory which is included on the
right here.

So you recognize that as your handwriting here?

Yes, I do

So even though you don’t specifically remember
taking that evidence that day, your handwriting is
on that intake form

That’s correct.

I'm showing what’s been marked as Staté’s 19. And
fhis is already in evidence so you can see. Again,
do you recognize this document

Yes, It’s State’s Exhibit 19 it is a request for
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laboratory analysis. It’s a South Carcling Law
Enforceﬁent Division document and it has the time
stamp on it and it lists as thé case #0850026
evidence submitted from Dorchester County Sheriffs
office.

And what about the handwriting on the description at
the bottom?

Part éf that handwriting is mine, part of it is not,
I can, this part here, is my writing all of the
writing over here, the actual items description is
not my writing, but the small letters, for example,
as you can see, each item has a letter around it,
I'm gonna circle around the “K”, which is a changing
chuxs.

So those letters there

Those letters are what I added to that document.
Under M and also off to the side the writing says
hair/semen.

And can you read the date on that document?

The time stamp is January 30t , 1985.

And T am now showing what has been marked as State’s
22. Do you recognize that document?

Yes I do, it’s a evidence submission form request
for analysis. 1It’s a South Carolina Law Enforcement

document. It indicates evidehce that was submitted
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in Case # L850026. It was submitted form Dorchester
County Sheriffs office.

Q: Okéy and is there a time date stamp on that?

A: Yes there is

Q: And can you read the date on that?

A: Yes, its July 21, 1988

Q: And do you recognize any of your handwritings on
there?

A: I don’t think there is any of my writings on that
document.

Q: Do you know who KLB is?

A: Oh, thosé are my initials.

Q: Okay up near the top,'ceﬁter top?

A: Yes up near the center top, it’s here, basically
when the evidehce was submitted,- it was submitted as
additional evidence, the secretaries at the time
knew that the case was assigned to me so they just
documented who the case was going to so the evidence
would come to me.

Q: Okay. And down near the'bottom a little bit where it
says DNA. What does that mean? Does that mean DNA
was sent to you?

A: No the request was for DNA Analysis on the items
that were submitted. This is page 1 of the
document, there is a page 2 which list the items
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that were submitted. So , the request for analysis
was fbr DNA on those other items.

I'm showing you what’s been marked as States exhibit
33. Do you recognize that document?

Yes I do.

And what is that document?

State’s exhibit 33 is page 2 of that evidence
submission request and it lists the items that were
submitted at that time on July 215t

So it's your testimony that’s the actual page 2 and
they lists what actual evidence was submitted with
the page that is up on the screen?

Yes. I’11 say this, this is the list of evidence as
delivered and said to contain in the packages.

Mr. Justis: At this time, Your Honor, the State

would like to offer states exhibits 33 into evidence.

Mr. Farley: There’s no jury, Judge.

The Court: I know that, but that’s when he

would have offered.

Mr. Justis: Right that when I would have

offered then. I agree to offer.

The Court: That would conclude on his

foundation for this particular exhibit, right?

Mr. Justis: Correct

The State: Okay.
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Mr. Farley: For that one. For that exhibit,

right.

Mr. Justis: Correct.

Mr. Farley: I understand, Judge.
Let me ask you another question Mr. Bogan about
these documents that I’'ve put up on the screen.
There copies. Do we have the originals of these
documents?
What you have is a copy that was made from
microfilm. As the cases got older they were
microfilmed and so the original documents are no
longer in existence they were shredded, but we have
microfilm available and those copies were made onto
microfilm.
Okay. Thank you. Mr. Bogan I am now showing you what
has been marked as State’s exhibit #10. Do you
recognize that document or item?
Yes 1 do.
And did you have an opportunity to examine that
docuﬁent or that item in 20097
Yes; I did.
And how do you know you received it in 2009?
It has my initials where I sealed the package, after
putting tﬁe contents back into the package I sealed

it on December 21, 2009. And I can also see through
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the package and see my initials on the items of

evidence inside.

Q: And when you received this item was it sealed or
unsealed?

A: It was sealed.

Q: Did you tamper with the evidence othef than doing

your testing?

A: No

Q: And did you seal it back up when you were through
with it? |

A Yes.

Q: And the previous evidence in 1985 and then.again in

1988, was it sealed when you received it?
A: Yes.
Q: And did you seal them before sending them back or
having them leave your possession?
A: Yes.
Mr. Justis: That would be the extend, I
believe, Your Honcor of the Chain

The Court: Okay. Cross-Examination, sir.

Proffer Cross of Mr. Bogan by Mr. Farley:

Q: I'm gonna try to go sequentially but its kind of all
over the map here starting in 1984. I am gonna put
up what’s been entered into evidence as State’s 18.

This area we talked about the signature of the
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person receiving the evidence. That’s not, no one
has signed that is that correct?

That is correct.

So you are surmising that someone took that in and
had to take that in, is that right?

Yes.

But essentially that is a guess, you don’t know for
a fact and who did it and how it was done?

As far as I recollect the process and procedures, I
think I testified to that on direct. ‘Thé procedure
was fhat when an officers brought evidence in we
have a pool of secretaries that are assigned certain
counties, they would log the evidence in and time
stamp it, they would then call for the analyst that
was assigned to that case to the front to come and
actually take physical possession of that, the
evidence was then moved to a locker.

Then why would there be a place on a form for
someone to sign saying they received it?

I honestly can’t remember, I don’t think it was
required for us tot sign back in 1985. That is the
best of my recollection.

And you don’t, it would have been practical for
someone to do that, it’s reasonably capable that

someone to accomplish writing there name there
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saying that they received this. Isn’t that right?

I can speculate on that, and that would be pure
speculation and I like I say I tried to remember the
process and procedures. It’s entirely possible that
as the evidence came in and the paperwork was
stacked I actually didn’t actually receive the
paperwork and the evidence at the same time. So I
wouldn’t have the documents available to sign but I
would have the evidence to take into my custody and
that’s the possibility for the reason the signature
not being there. |

Okay. My next question is going to include a double
negative so work with me here. It is not
impractical for soméone to sign that spot on that
document, it is possible that soﬁeone could have
done it? Someone could have taken a pen and signed
that box. Is that correct?

If is possible.

And you don’t know exactly which secretary would
have téken in Dorchester County evidence is that
right?

I could make an educated guess but..

A surmise?

Yes, I think the secretary at that time, her name

was Susie Wilson. And basically then there was an
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older computer system, I can give you the name, the
system was éalled MAPPER , and when the evidence was
logged in and each item wés given an assignment. I
looked at that screen about a week and.a half ago
and I can’'t access MAPPER ﬁyself but I had someone
else pull it up and looked and there was initials SW
in there. We had a Susie Wilson that worked as a
secretary at the time and I think she is the one
that actually logged this in. That’s a surmise.

A guess?

Yes.

. A supposition if you will.

Yes.

Now I want to turn your attention to something that
came in a little later; it is State’s 19 which is a
similar form. Once again we have that signature
spot that is empty, there is no signature there.

And you testified that in the box at the lower right
where it says exam requested, that’s your writing
saying the exam requestgd was hair, semen, and it
looks like some kind of tissue. That’s your writing?
Yes.

And that i1s not your writing in the items submitted?
Is that correct?

Only the initials that are circled with the letters
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of the alphabet,‘that is my writing.

So you actually labeled this?

Well I itemized them.

So, qut correct me if I am wrong, that row we are
talking about, the first part, the row labeled
evidence, the first box is for specimen submitted.
Correct?

Yes.

And the second box is for the exam requested.

Yes.

Now let me turn your attention to another form,
another submission form, State’s 22, once again
there is no signature on the receiving line. 1In
that row we were just talking about under specimen
submitted for examination it says DNA doesn’t it?
It deces.

So, in exam requested 325. What’s that mean?

Often times examinations were coded for computer
systems. So there was a code for it, I can’t tell
you what 325 code stood for but it was for the code
for the exam requested.

So 325 was requested on DNA. Is that hqw you would
have read that form?

No. How I would read that form is the exam

requested buy Dorchester County Sheriffs office was
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to have DNA analysis preformed on the items that are
listed on page 2.

I’m going to show you page 2. We are looking at
State’s 33 which is the 2™ page of State’s exhibit
22, Can you read the items on that?

Yes, the items listed are 1 Wood’s lamp, Saliva on
filter paper, vaginal wash, oral swab and 2 vaginal
wasﬁ.

So your surmise, your guess is that these are the
items that a DNA request was made on;

Yes.

Despite the fact that DNA is in the column labeling
the specimen.

Yes.

I’'m gonna put pack and I'm sorry I have to keep
doing this, I am going to put pack State’s exhibit
22 and on State’s 22 there is a suspect, a subject
and there’s a victim. Who is listed as the victim?
rirst name [N last name is -

And who is listed as the subject?

Fist name is Barry, last name is Daniels.

Would you surmise with me that Barry Daniels is a
malé?

Yes.

And we are pretty certain that N [ ] is a
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female.

It is documented on this document, yes.

Now the items that were submitted for DNA analysis
are those associated with a male or a female

Those items were evidence that was originally
submitted on prior date as being associated with a
female. Basically came from the original submission
back in 1985.

So, correct me if I'm wrong, but the stuff labeled
on page 2 of State’s 22, which you were just looking
at didn’t actually come in with this submission form
it is something y’all already had back in 1984-1985?
If you would look at State’s exhibit 18 item A, is
listed as vaginal wash. It is also listed agaiﬁ as
a re-submission on State’s exhibit 33. So basically
they resubmitted into evidence and requested DNA
analysis on it at that time?

So YOu’re not saying you had this the whole time.
You’re saying that it went up to you back in 1985,

was tested, came back to the Dorchester, you can’t

'testify to that, but it was no longer there, and

then it came back again with this submission form in
198872
Yes.

And there’s no evidence that you can point to that
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the vaginal wash sent up in 1984-85 is the same that
is here?

Based on these documents alone, no. Actually
physically examining the evidence I probably could.
Now back to that 22, do you have a copy of that, the
1988 submission?

Yes, I do

Barry Daniels, would you need a DNA standard for him
to do any kind of testing, why would his name be on
that fofm?

I can’t tell you why his name is on that form, I
don’t know, I wasn’t part of the investigation in
developing suspects. In order to do any DNA
analysis or DNA comparisons, the DNA that was done
after this evidence was submitted, I would need a
standard from him for comparison purposes.

You testified that you don’t have the originals of
these forms that they were on microfilm?

That is correct.

Is it possible that there was another one of these
state’s 33 type forms specimens submitted for
examination with Barry Daniels samples on them.

I would have to give you an opinion on that and my
opinion would be no.

Is there a reason why at this point and time you
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didn’t label pages 1 of 2, or 2 of 27
It just wasn’t part of the normal procedure.
But you do that today?
Give an example, I honestly can’'t remember.
Marked
Yes they are numbered page 1 of 2 and 2 of 2.

Mr. Farley: May I have a moment?

The Court: Yes.
I'm going to show you what has been marked as
defendants #2. Can you tell me what that is?
This is a SLED laboratory forensics request form
this is from Dorchester County Sheriffs office
submitted on March 6, 2009.
Do you have a copy of that?
Yes I do.
Do you mind looking at that for me? On this form
there‘are these SLED item numbers. what are those
item numbers? What do they represent?
Each item as it was inventoried was given an item #
which equates to, for example, SLED item #1 is the
item vaginal wash, item 2 equates to vaginal swabs.
And once again for the purpose of this hearing right
now we are just guessing that is the same vaginal
wash that had been up and down from SLED now 3

times?
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Yes, We originally in 1984 we did not have a
computer system to number and itemize the items. We
used the system of letters, the alphabet, that’s why
they are listed in items ABC and so on. When they
were resubmitted in 2009, under the new computer
system they were reassigned a different item #
because we no longer use the alphabet, we use
numeric numbers.

I wént you to look down at item #7. What is that
item?

Oral wash.

And when you stick that item number fo an item it
stayé with that number. That item is associated
with that item throughout it’s time at SLED. You
don’t just randomly flip numbers around. You don’'t
just turn 2 into 3 just for the heck of it do you?
No.

Once 1t gets that number it is stuck to that item?
Yes.

I'11 show you the second page, you are familiar with
those forms I just showed you?

Yes.

Right there this is the page 2 Qf 2 the second page.
Down at the bottom here there are two signatures. Is

that correct?
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Yes.

Can you read at least the typed name of the person
who submitfed you the evidence?

Buster Edwards

So that would have been the persoh from the
investigating agency that brought the material to
SLED?

Yes.

Now right here there is a received by line can you
tell me who would have received that?

Amy Stevens. | |

And would you say this is a complete chain of the
item coming from the investigative agency to SLED.
Yes.

And that 1s something that didn’t happen in 1984,
twice in 1985 and once in 1988. There is not a
complete chain there?

The chain I think is complete. There is not a
signature of who received that evidence. There is
evidence of who logged it in and there is a time:
stamp on the dqcument of when it’was received at
SLED. So that to me completes the chain from the
submitting agency Dorchester County’s officé'td_
SLED.

But once again that is mere conjecture. That’s a

267
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surmise. You do not know that for a fact, a
supposition, a guess.

No. To me I have a signature of the submitting
officer from Dorchester County, I have a time stamp
on a SLED document upon when the evidence was
received so in my mind that is just as complete
chain of custody as what you just described.

Now what I just described states, defense 2, has the
signature of the submitting agency and the signature
of the person receiving it correct?

Yes.

fhat’s practical to do. That i1s something that is
easy to be done. Correct.

Yeé.

It’s capable of being accomplished. It is feasible
for someone tp sign.

Yes. It’s done electronically basically Amy Steven’s
signature is applied electronically as physically
signing, it has a password and when she puts in that
password it puts in that electronic signature. SO
it’s not exactly what you are thinking or saying.
That was not possible back in 1985 and 1984.

It’s possible for me to know, to take this pen, if I
work for SLED, to write my name as if received.

Yes.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

269

roffer Cross of Mr. Bogan by Mr. Farley 269

Q: I want to turn yéu attention back to item #7 which
is on the submitting form. Which is the oral wash.
To show you what’s been labeled as States #15 I
believe for identification purposes. On State’s 15,
there is also a #7, 1s that correct?

Ac: Yes

Q: And that #7 is labeled oral wash just as it is on
the submission form is that correct?

Ac: Yes. |

Q: ' There’s a result of an examination on the seroclogy
analysis which is State’s 15 and it goes through
each of those and list what you did to each of those

items correct? Is that correct?

A: Well it references to C,D & A Analysis section, yes.

Q: Item 7. Can you read to me the result of that
examination?

A It says item not found.

Q: And what does that mean?

A: It wasn’t found in the inventory. If you would check

page 2 of that document, above the signature of the
submitting officer, it says that all sealed evidence
accepted by the laboratory are assumed to contain
what they are said to contain by the summiteer. The
Laboratory does not conduct a detailed inventory of

evidence packages, content during the evidence
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intake process. So ét the time that I inventoried I
did not find it even though it was submitted or
listed on the evidence submission form I didn’t find
it. That is why I put it in my report.

So basically what that 1ine you just read to me says
that SLED didn’t loose it, it’s someone before hand
must have mislabeled it or forgotten to put it in
there or taken it out or something but as far as you
know when you opened it that envelope it was not in
there

That is correct.

I am next going to show yéu Statefs #24. T'’m going
to go ahead and put it up here. This is State’s 24.
It is not in evidence. Are you familiar with this
document or documents of this type?

Yes.

I want to point your attention to page 13 of 16
pages. And on page 13 of 16, it looks like
1;2,3,4,5,6,7,8,9, lines down it has 8/20/09, at
11:12, forensic scientist, you, made a note and it
says the item is listed on receipt as envelope
marked N, and it should have been listed as envelope

marked M. And description

changed. What does that mean?
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A: T+ means that when I did the inventory it was listed
on the evidence intake sheet, and marked as envelope

N and it should have been marked as M.

Q Do you recall what envelope N and what envelope M
contained? Sled items 11 & 127

A: Yes.

Q: What is that?

A: On the original inventory, Item M was an article of
clothing from the victim, HEGEE N it was a
skirt, Item N was an item of clothing which was
pantiés.

Q: During your analysis you were able to extract and
analyze bNA is that right?

A: Yes.

Q: That DNA as far as you know is the DNA linked to my
client. Is that right?

A: Yes.

Q: and what item was that DNA found on? The sole piece
of DNA that links this DNA to my client?

A: It was found on item M. Panties.

Q: And items M & N were mislabeled? As far as you can
recall from what you have entered?

A: I don’t have the evidence receipt with me that

1ists those items but it was discovered when I did
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inventory. But it was mislabeled on the receipt that
something that the evidence processing intake person
types out so I think she made a typo but it does not
change the fact that what is labeled item M is what is
item M. It was just typed in on receipt.
Mr. Farley: I have no further questions at
this time.
The Court: Redirect?
Mr. Justis: Briefly, Your Honor.

Proffer of Mr. Bogan rédirect by Mr. Justis

Q: Mr. Bogan, you testified on those older 1980's
documents the intake forms that we talked about
that there was a SLED time stamp that someone at
SLED would have stamped that form when the evidence
was brought in?

A: Yes, I did.

Q: And you also testified on cross examination with
Mr. Farley that on the newer 2009 evidence where we
have a computer chain of custody that’s printed out
that those signatures, for example, Buster Edwards,
I think that was used. He didn’t actually sign that
form?

A: No, he actually did. What I was referring to is
Amy Stevens who is the forensic technician or

evidence intake person. Basically what she does is




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

273

:

tate of South Carolina v. Herbert Leroy Holmes 273

lists the items in the computer and then when she
accepts custody of it by putting her password in.
So that’s essentially an elecfronic stamp
Yes it basically the same thing it do with my
reports. When T sign my reports, I don’t
physically sign them, it’s a computer generated
signature.
So in newer technology you actually don’t sign the
reports the computer does it for you, but the older
technology there’s physically a person that stamps
itw
Yes.

Mr. Farley: Thank you.

The Court: Recross?

Proffer Recross of Mr. Bogan by Mr. Farley

Q:

And when that person physically stamps it is that
person’s name identified on it?
No.
When you do it today is your name identified on it?
I don’'t do evidence intake but anytime I transfer
the evidence or it’s moved around it is put on the
document.

Mr. Farley: Nothing Further.

The Court: Very well. Motion?

Mr. Farley: Yes Judge, we would move to
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exclude this evidence. The chain has not been produced.
The is way too much possibility that this evidence could
have been contaminated. Not just his testimony but
testimony through out this trial starting with

The Court: This is what I want you to do. I
want you to take each and every element for which you
are concerned okay?

Mr. Farley: I want to start with the initial
collection at MUSC. Let me get my notes.

The Court: Mr. Farley let me stop you because
I want you to take your time for yourself because I know
you have been preparing youreelf by taking notes through
out the testimony. I have been waiting on this motion
and I've known it was coming through out the trial.

Take your time. If you need to take a moment and get
yourself organized that is perfectly fine. I am
certainly aware that this is needed.

Mr. Justis: Can we take a 10 minute break?

The Court: That is a wonderful idea.
Communicate with the jury that I am aware that they are
waiting and there is a certain matter that I must attend
to and it will probably be 20 to 25 more minutes.

(There was a break)
The Court: Ready?

Mr. Farley: Yes, Judge.

274
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The Court: Fantastic. Listening to you.

Mr. Farley: Before we broke I made a motion
that to exclude the DNA evidence. And we are going to
start back from the very night, or the night of the
incident. The victim testified that the incident
happened on the 24", and I know she was shaken on the
stand and I get that, but every other documentation says
it happened on the 25,

The Court: What time on the 25 ? Do you have
a time?

Mr. Farley: Yes it was, it would have been at
approximately 8:00, soﬁetime before 8:27 pm that would
have been reasonably after when the all edge incident
occurred.

The Court: You are telling me your
documentation shows the exam occurred at 8:27 or that
the allegations that is when the alleged assault
occurred?

Mr. Farley: According from the documentation
from the Dorchester Counties Sheriffs office, the police
report, the alleged assault happened on October 25 of
1984 at 4:30 and that same day at 8:27 the evidence
collected at MUSC was turned over to the sheriffs
department. The victim did testify that the incident

occurred.
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The Court: Okay, got it.

Mr. Farley: Moving on, neither one of the
nurses was able to say for sure who collected the
evidence and or who labeled it, if they were both
there. There’s also this Dr. Peacock that did the
actual physical examination presumably from what they
said, would have collected the wood’s‘lamp, swabs and
various things like that. We have no testimony from him
for medical report, chart or anything that he would have
written up as a result of.this examination We simply
have the chain of custody that the Medical University
did a great job of compiling. So back at the time this
happened it wasn’t some off the wall or impractical
thing for the person who collected the evidence to sign
the evidence over to the person who was receiving it. So
back then it was not impractical for that to happen.
Also, Deputy Knight, at that time, Deputy Knight wasn’t
sure 1f he brought the rape kit to the hospital or if it
was as the nurse described, from something they made up
from various pieces. So we don’t know where that came
from. Moving on that evidence was brought, Knight
testified that he brought the evidence to the Sheriff’s
Office, he also testified thatvhe turned it over to Dale
and Dale and two other people who only had keys to the

locker. Then we got Dale taking it up to SLED. Taking
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one set of things up to SLED. Listed on the report Items
A-G starting with basically the physical, medical type
evidence when up first. When that is received in, and
this is when we start to get into the meat of the
argument, when it was received in, SLED has a form,
State’s 18, is a copy of it. SLED has a form and on
that form their own standard operating procedure, the
way that things are done, there is this signature of the
person receiving the evidence that has not been signed.
Yes, it has been time stamped but we have no idea who
time stamped it. We have no idea if Mr. Bogan took it in
himself, if a secretary took it in and then helped put
it in a box and he got if from the box, like ths SLED
agent does today, not saying that he is out dated or
anything, but obviously it is practicable for them to
sign a form to follow their own protocol, it’s
practical. - Then this stuff stays at SLED, somewhere at
SLED and three weeks later more stuff is brought up to
SLED and these are the clothing items, fingernail
scrapings, items H-S. I think the record reflects those
items and we have Dale taking those items out of the
locker once again they are going to SLED but once again
no one has signed for those items, that protocol hasn’t
been followed. And on the same argument that I just made

that they didn’t follow their own protocols is the same.

o

S .
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Now, while it’s been at SLED there is no testimony to
where that evidence has been held. Were the first set of
stuff and the second set of stuff, were they held in ths
same place or separate'locations, did a second person
take it from Dale and hand it to Bogan, was there
another person in between? We don’t know. It’s just we
are speculating. To use the words that I put into his
mouth it’s a conjecture, it’s a surmise, it’s a guess.
That’s’ what he said and it is what it is.

The Court: Now, when you are finished I want
you to tell that back to the case. That’s what you are
relying on and of course that is the case State vs
Hatcher. Okay?

Mr. Farley: Then on the returns, it is not
clear with the returns meaning when. K the stuff comes back
from SLED. No one has made it clear wether both sets of
stuff came back at the same time or if one set of stuff
came back once and twice. Perhaps the Solicitor can
address that but I don’t believe that is not addressed
to my knowledge. Next we move onto 1988. 1In 1988, once
again we have the same problem about who received it at
SLED, how did it get to Kenneth Bogan, but to compound
that in the 1985 stuff they listed in the evidence the
specimens to be examine they listed exactly what

specimens were taken in and then they had an area where
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they had to list what exams were requested. It says on
the 1985 one it says hair/semen and some kind of tissue
that we cant read. But when wé move to the 1988 which is
the exact same form we have specimens to be submitted
for DNA and then in exam request it’s 325 which is
supposedly refereed to a computer input code, but we
don’t know what exam that was. We don’t know what went
up to SLED. He says the list of wood’s lamp and other
medical types of samples went up with that it is not
labeled as page 1 or page 2 or whatever. But what they
say is submitted is DNA. Items submitted DNA. Exam
requested 325. We also don’t know if that is Barry
Daniels DNA. We don’t know 1f there is a standard why
is his name on there, it is a guess. Everything that has
been testified to regarding Barry Daniels and the
testing and what not is a guess. The next set of issues
comes when Dale leaves the Sheriffs office and turns
everything over to Earl. Dale’s testimony was that all
the evidence that was taken in from all officers,
deputies in the department was stored in the one back
storage locker. Earl’s testimony is that each of the
detectives held their own evidence. Those are obvibusly
at odds but I think the most important thing we need to
look at is that when Dale relinguishes control of the

stuff to Earl, it lists as item 19 on page 3 of 5 of
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what reports to be the chain of custody. A box with
miscellaneous envelopes which the victim is
1,2,3,4,5,6,7, other sets of envelopes. Nowhere in
there is it indicated there is a box with a bag full of
clothes in it. That is not listed on there. So where is
that at, this is an important part at this place and
time. We have an inventory but it does not list what is
probably the most damming evidence in this case. Then we
come back to

The Court: Are you talking about the box of
envelopes?

Mr. Farley: The box contains envelopes.

The Court: Right.

Mr. Farley: The box contains envelopes with 8
other peoples envelopes in i1t but no where on there does
it list what a bag full of clothes. Obviously a bag
full of clothes which contains the panties is not listed
on that chain of custody.

The Court: Now, the document that was generated.
Mr. Farley: Between when Dale leaves and Earl picks up.
It’s a 5 page document.

The Court: And the date of that 1is?
Mr. Farley: The date of that is March 22, 1993 and it
is listed. 1It’s listed as States’ 32, So there we have

a document break in the chain. Clearly a documented
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break in the chain. To add more speculation and
conjuncture, the stuff is then moved from the hospital
to the new Sheriffs office. It’s boxed up and we are not
sure 1f someone else helped Earl move it, but

The Court: When you mention Hospital you mean

office? hospital? Your are not talking about hospital

Mr. Farley: That’s correct, I'm sorry.

The Court: That’s okay I knew what you meant.

Mr. Farley: Okay. On the record would not be
clear but the Sheriff’s office, use to be at the old
hospital. The old Dorchester Hospital.

The Court: Right.

Mr. Farley: It’s moved again from there. Now,
in 2009 I think that exposes a lot of mistakes that
happened in between and possibly more mistakes. In 2009,
mistakes, switched to a system that tracks every single
person that has that item. The computer system. The
first analysis was able to look at it can say yes it
came before this person, had it before that. And in that
very detailed documentation we find two disturbing
issues. One is that the panties, which are the whole
reason this case exist, is mis-labeled. They were in a
completely different envelope than what was on SLED’s

number and that had to be changed. And on top of that an
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item labeled as oral wash was gone, disappeared, not
found in the stuff that SLED analyzed. What happened to
that? That’s a very important.

The Court: Tell me when it was last
identified and when did it disappear?

Mr. Farley: It was last identified in the
documentation that Buster turned over to SLED and when
SLED turned over

The Court: That was 1in?

Mr. Farley: That was in 2009.

The Court: And is 1t been identified as having
being received by SLED?

Mr. Farley: He testifies that SLED does not
open the packages when they are received. Our Sheriffs
department said that it was sent to SLED. SLED said
when we opened it ub it wasn’t in there.

Thé Court: Okay.

Mr. Farley: We are saying we sent it to SLED
and SLED says we looked in there and it wasn’t in there
SO we are going to be honest and write i1t on our report.
Then with the mislabeling of the panties,

The Court: How so?

Mr. Farley: On State’s 15 that is the
document that contains the result of the, the document

submitting the evidence, The items that Mr. Edwards
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handed off to SLED labeled items #11 was, is described
as envelope marked N containing cutting from panties,
and envelope marked 12 containing cutting from skirt. In
the analysis that was performed on State’s 24 on page 13
of 16, Kenneth Bogan has written into this computer
program that the item that was listed on the receipt
envelope marked M should have been marked as N and
changed the description in the computer program. So
there was a mislabeling there. And that goes back to the
point no one has testified as to who took the cutting
from the panties, no one, no analyst. ©No one along the
line has said that they actually took cuttings from the
panties. And that is what was tested. We don’t know who
touched that, who acﬁually performed that test. That’s'
a very important piece of analysis and not one has
testified to that

The Court:. You are talking about the test or
who cut the.

Mr. Farley: At some point, it comes from a
pair of panties, skirt to a clipping. No one has
testified as to who did that and when that happened. So
that throws more speculation in the summation in the
facts of this case, there is no chain that you can rely
on it’s all over the board. The stuff goes up and back,

in the 80's and goes through so many hands signatures
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are not where they need to be, The chain is broken. It
is not broken just once it was broken at least three
times and then in between those breaks there is a lot of
speculation as to what happened to the evidence, while
it sat for all those years. I understand that we are
talking about 29, nearly 3 decades ago when this
happened, but when, it is practical for people‘to sign a
form. MUSC had it down, but SLED didn’t do it, the
Sheriffs office didn’t do it and now things have
changed. The Hatcher case i1s the case on point and the
solicitor’s office is going to reference it. We’ve done
extensive research and this is the one that all the
other case law cumulates into. Essentially there is a
situation, one situation similar to this, where there 1is
well defined protocol of how evidence is handled. During
the course of the trial, from what I can find from
reading the case over and over again, it was testified
to that we always do it 1like this. This ié how it’s
done. The evidence is always handled this way. Then it
goes step by step. We’ve got every signature except for
one but we know it had to happen this way, it had to
come from the evidence, the person who takes the
evidence in at the lab to him because there is only one
person that does it and he had to get it somewhere.

That’s once. Well defined protocol. They’ve done it 100
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times that way. It’s the standard operating procedure.
In this case, no one has testified as to what the
standard operating procedure was at SLED, at the
Sheriff’s office, as far as a chain of custody.
Basically, now that we’ve distinguished the facts what
the case boils down to, the State didn’t need to
establish every single person that handled the items but
did they establish the chain of custody as far as
practical? The chain of custody is very important. It’s
not just a past, because all this time has past, they
don’t get away with not being able fo link this thing up
just because time has passed. It is practicable to have
someone come in and testify to the standard operating
procedures or not and if they can’t than that’s an
issue, a serious issue. If they can’t account fo the
chain of custody thru the Sheriffs department and they
cant’ provide anybody to testify what is should have
been or what it was or why they weren’t able to do it.
Why it was impractical for them to do it in the first
place then that’s a problem. The key point that I want
to point out is that where the substance analyze thru
several hands and I'm quoting from the case now, the
evidence must not leave it to conjecture as to who had
it and what was done between the taking and the

analysis. Conjecture, speculation. There’s a whole lot
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of speculation. There’s a whole lot of surmise. The law
dictionary defines conjecture as a guess, a surmise.
That’s exactly what we are doing in multiple stages
throughout this entire thing. IF we say that oh well it
was too hard for the state to do it. It was reasonably
capable of being accomplished. That’s what practical
means. What does that say, what is that doing? Are we
going to let evidence in where we are guessing how it
was handled? ©Not only are we guessing in one location
at SLED we are guessing two, three times at SLED, the
Sheriffs Office twice at least with moves and things and
then we are really guessing about the stuff that’s
mislabeled and straight up missing. That’s all evidence
of things that definitely make what happened to the
evidence through out the entire course of this thing
being held by the government a guess. We are guessing.
We are doing a lot of filling in. In Hatcher it was
completely different. It was a different time. There
were standard protocols. Law enforcement was able to
come in a point in what would happen to it. We’ve done
it 100 times like that we know what happened. We don't
have to guess. It’s just how it happened. The State, it
wés practicable for the state to do it and they were
able to do it but in this case the State can not provide

that information to the Court. I think the only just and
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fair thing to do in this case is to suppress the
evidence.

The Court: I got it. Yes?

Mr. Justis: Your Honor, I’1ll try to keep it
brief. As far as the nurses, the nurses did testify
that was their signatures on the evidence collection
envelopes. Ms. Cox, Ms. Schafer, Ms. Cox testified that
she was there with the doctor. That is her signature
and she would have been there, she would have
participated in collecting that evidence so I think that
starts the chain right there. As far as the rape kit
being brought by Detective Knight, that was an empty
rape kit. That doesn’t matter. What matters is after he
picks up the full rape kit that has items of evidence in
it. He did testify that it was sealed and turned it over
to Dale Evans. Dale Evans testified that it was sealed
when he got it. He put it into evidence. We heard him
testify about the evidence room. How it was secured.

Who had keys. He had a key, Major Moultrie had a key
and the Sheriff had a key. He then took evidence up in
1985. He said, who did he turn it over to, to SLED.
They stamped it. That’s how they signed it back then.
Could they have signed that form? I guess they could
have. But that was their procedure back then. If you

notice every time they took it up there it wasn’t
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signed. Why? Because that was their procedure they had
at that time. He testified to that. And Ken Bogan
testified to that. He was there back then. It would
have went to the analyst. Low and behold, who’s the
analyst? Every single time this evidence goes ﬁp? Ken
Bogan. He’s the analyst., he testified he was the
analyst. He was the person that manipulated the
evidence when he opened it up to testing. Who got the
panty cuttings? It would have been Ken Bogan. He was
the.only analyst to do anything; We heard from
Stephanie Stanley. She opened it up saw his name on it
and oops, stuck it back, sealed itAback up and went over
to him and handed it to him and says here ya go. Open it
back up see, it’s all yours. He got it. He is the only
person that tampered with that evidence. If you want to
call tampered, he was testing.

.The Court: Would you proffer that he would be
testifying that he is the only one to actually do the
cuttings.

Mr. Justis: Absolutely. That will be part of
the“testimony. We expect him to give. It is in his
notes and I'm sure he will testify to that; Also, the
pantieé were not in a different envelope. What was mis-
labeled as Ken stated was the actually whoever put it in

the computer as mis-labeled. The envelopes were correct.
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So there was no mix of the evidence there. As far as
standard operating procedure what we have been hearing
apout for the last 24 hours, every witness that came up
here other than Ms. [ talked about how they handled
the evidence. That’s standard operatihg procedure as far
as I'm concerned. We heard from Major Moultrie 46 years
in law enforcement. He testified that people have a
key. Me, Dale Evans and the Sheriff. That was it.

The Court: Any comments you want to make about
when Mr. Far says that now retired crime scene
specialist with the Sheriff’s Department, Earl Asbell,
who said that each investigator kept their own evidence?

Mr. Justis: That’s exactly what Dale said.
Back then in the 80's the investigator, whoever’s case
it was they kept it under their name but it went into
that evidence box.

The Court: Why did Mr. Farley say otherwise?
In othér words I’ve got what now retired Detective
Nevins said and I got that from him as well that they
converted from the old hospital, the closet, the
evidence closet there were 3 keys. What you are saying
is that Asbell wasn’t saying it was in the closet just
under the investigators name. Mr. Farley is basically
stating they opened up a drawer to the desk and threw it

into the desk. You are saying that is not the process?
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Mr. Justis: Correct. That’s absolutely what
I am saying. In 1993, this inventory that was done, Lt.
Nevins, he’s retiring and leaving the Sheriffs office,
Lt. Asbell is taking over. They didn’t even have to do
aﬁ inventory then. All they could have done is say
you’re in charge.now, chéin of éustody doesn’t mean that
I have to have pieces of paper to bring in to couft. We
have the actual live witnesses. The person that says I
got the evidence. I turned it over to Earl Asbell.
Earl Asbell comes in and says I took it. Now they did

an inventory. But wether they did an inventory or not

- that doesn’t go toward admissibility of the chain of

custody, that may go to the weight. The jury may say
they should have done this, they should have done that,
they should have signed that form at SLED, but that goes
to weight. That déesn’t go to admissibility. So, in
1993, we know who took over the evidence. It’s Earl
Asbell. We know that causelDale Nevins testified to
that and Earl Asbell testified to that. And it stayed in
Earl’s room, and then what happens, they move to a new
Sheriff’s office and he says I moved that evidence. It
went into fhe new evidence room and I have the key. And
it stayed there until it made a third trip, part of it
made a third trip to SLED in 2009 and we know who took

it up there. It was Buster Edwards. He took it up there
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and he testified._When we asked was it tampered with and
he said, and Buster Edwards worked at SLED for 27 years,
he said that SLED doesn’t take anything if it’s open.

If it is open, they are not taking it. He testified to
that. He gives it to SLED and then it goes into this new
computer system. Because 1984 and 2009, what has
happened? People like Steve, Computers. I mean back in
1984 an Apple was a piece of fruit. Now an Apple, when
you think of Apple, you think of computers. OK.
Technology. ©So now they have fancy little scanners and
everything like that. 1It’s a lot easier. They didn’t
have it back then. The bottom line is if there was a
break iﬁ the chain, then why i1s all the evidence still
ﬁere 30 years later if their procedures was so bad back
in the 80's?

As I salid we have live testimony and we are
not even required to have that . We are not reguired
according to the case, the actual holding in the case,
the State need not establish the identity of every
individual handling items in all circumstances. Rather
the standard is whether at the discretion of the trial
Judge. That would be you, Your Honor. The State has
established the chain of custody as far as practical.
The State has established it as far as practical. He is

trying to put the practicable burden on police officers
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from the 80's. No..That’s my burden to prove the chain
as far as practical. It’s not well you could have had
them sign it so the chain is no good. That’s not the
standard. And finally the last thing I have

The Court: What about the oral swab be
missing?

Mr. Justis: ©Not the oral swab, there’s
multiple pieces of evidence. We can open up the bag and
that will let us know if it is missing. What we know is
what he is talking about that the inventory that was
made, was an inventory written by an individual that
didn’t physically open up the bag. They are looking on
the outside of the bags and if I may, if you look at
these bags, theré are bags inside of bags, inside of
bags becauée it has been up and down and up and down
because there are multiple layers here of bags. I would
say that is a scrivener’s error that they may have added
something that they thought was in that bag when Ken
Bogan got it to his credit, he said well this is what
they say is in here, this, this, this, opps this one is
not in the bag, no item found, on and on and on. That’s
what he did. Why they put something on there that 1s not
physically in the bag, well obviously we know they
didn’t open it. If they opened it their initials would

have been on it. As he asked Buster Edwards, did you
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inventory everything? No I don’t do that. I give a list.
The only way that he could have inventoried that bag is
take that list before he took it up'and opened the bag.
He wasn’t going to do that. It wasn’t his job. He was
not there to tamper with the evidence. So I think that
proves the evidence wasn’t tampered with.

The Court: I'm with you.

Mr. Justis: So that will be the argument the
State will make in that the State will say that we have
proven the chain of custody as far as it goes to
admissibility in this trial and any arguments Mr. Farley
has made as to where is the oral wash, That’s a
perfectly good argument he could make in his closing to
the jury and that goes to the weight not the
admissibility of the evidence. We’ve identified all the
people that have handled it and the only people that
have not testified are the ones that are no longer with
us on this earth.

The Court: Thank you Mr. Justis so much. Mr.
Farley?

Mr. Farley: The Apple computer was founded in
1976 just for the record I want to add that. Your Honor,
I'm not exactly sure were the solicitor was going with
that argument. I think I did a fairly good job of

distinguishing the case. From the one he didn’t seem to
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point out how it was similar. The’point'of the matter is
is that there is one Chain,’in the case there is one
break in the chain, that is easy, you don’t have to make
a wild guess, you don’t have to make a wild supposition
as to what happened. One break with standard operating
procedure, but for that person, you know, that one thing
the chain would have been fine but in this case the
chain is all over the place. The case itself says
despite all the other stuff we have said, the mere fact
that the evidence i1s sealed upon presentétion of testing
does not in and off itself establish a sufficient chain
of custody. Evidence is still required as to how the
item was obtained, how it was handled to ensure it was
in fact what it was reported to be.

In this case, they have not met that
requirement. Supreme Court has not said that, well you
do the best you can and it comes in. Yé know give it a
good fighting chance. What the Supreme Court is saying
is the reason that the State has to prove this chain,
is so that our justice syétem has some integrity.
Obviously so that the police can’t tamper with it but
also there doesn’t have to be an overaction by the
police just the mishandling, mistake, the time, the

items being confused, being merged, being taken apart,

not accounted for here and there and finally things come
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up missing and mislabeled at the end. I think that
causes every reason for us tQ worry. In order to make
this chain work we have to speculate at least 3 or 4
times. Earl did testify and we can read it back on the
record, that every detective when he started working at
the sheriffs office was responsible for their own
evidence. Now, we can draw differences that they each
had their own sheif or something like that and they each
had their own storage locker but that’s neither here nor
there. They have not met.the burden that the court has
set for allowing evidence to come in. If we‘let this
piece of evidence come in then we are setting the bar
pretty low for our law enforcementvand our job.

The Court: Thank you so muéh. I would
respectively deny your motion to exclude on the evidence
for this reason. Here_is what I have heard. Here’s what
I believe has' been established. I believe that it has
been established that on at the time of the alleged
assault, and I do realize that there are scme
discrepance in regards to the date, but I don’t think
that goeé to the admissibility, I think it goes to the’
weight, that'because.it was beyond the date it was
uncontroverted and consistent ﬁhat after the alleged

assault that the alleged victim went to the Medical

University and the testimony of Ms. Schafer I thought
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was quite, it was very compelling, giving her memory of

the protocol and involvement in the protocol and her

ability to identify those many years later, with what I
observed and found to be the degree of certainty, how
the protocol occurred, her involvement in developing the
protocol even to the extent to remembering that, she
understood, that her team understocod thelimportance of
having a rape git and they made it. And that'those
particular items were done. And what occufred once the
evidence was collected and her knowing who did that
éollection, how i1t occurred, and her being able to
recognize her initials as well as other signatures and’
what would have happened. Thére was no, 1 did not
observe any concern of any lack of certainty with
regards to the mefhodology that it was followed as had
been her experience for an extended period of time.
She’s very clear that on how it was collected and when
it was turned over and how it was turned over. Then
Detective Knight, you are exactly right, he’s not
exactly sure about it whether or not he made a rape kit,
whethér he just returned it, but he 1s very clear of his
involvement of the chain of the evidence. Now retired
Nevins was very clear and Major Mdultrie was extremely
clear with regards to their procedure, the care that

they gave to it. And exactly who was allowed access to
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this evidence and where it was. We’ve got the chain both
where it was housed, with regards to it being at the
hospital and then being moved and then being placed with
Earl Asbell and being placed in the new evidence storage
room. And then it being transferred back and forth to
SLED. I thought it was the ability of the‘Solicitor to
clear with regards to the number of times it was ‘
transported back and forth to SLED and it’s fairly
remarkable that in this extended period of time that
there appears to be only one analyst. It is really
supported by the fact that the analysis individual at
SLED, Ms. Stanley, that once she opened it saw that it
had been analyzed by this witness that her response was
in order for it to be consistently she sealed it back
and put her initials on it and took it, hand carried it
to him so there wouldn’t’ be a preservation of the chain
in.terms of the analysis. What is some what unique about
this evidence is that it really, it arrived at the
beginniﬁg if you will an evidentiary scientific
revolution. And it really tracks it. It is fascinating
how this evidence tracks that rév@lution in terms of
science and how it interacts with the law. I’ve had the
opportunity to be involved in another case where that
exact experience and I would just say that this chain of

custody really, as much as anything, it shows that the
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Sheriff’s Department and Dorchester County and each
detective back to this case they refused to allow their
investigation to die. I think that is what this shows.
But at each juncture it is clear that it was sent to
SLED the same person who had dene the analysis continued
to do the analysis. We know where it was. We know where
it was specifically. We know it was in the closet at
the old hospital and we know it was in the evidence
room, based on the testimony of Earl Asbell. While I
certainly acknowledge that the one oral swab, it’s not
the swab it’s the oral wash, while there is something
about that, as I lock at the testimony in its entirety
as I»have observed these witnesses, as I‘have watched
them testify with regards to their certainty about the
procedures, and they were the pecople that were
respoﬁsible for those procedures, I am satisfied that és
you look at these circumstances that this evidence ought
to be admissible. I acknowledge your concern. I believe
it goes to the weight rather than to admissibility.

Mr. Farley: Thank you, your Honor.

The Court: Do y’all need to také a vefy short
comfort break. |
(There was a court break)

The Court: Anything from the State before we

bring the jury out?
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Mr. Justis: Nothing from the State, Your
Honor.

The Court: Mr. Farley?

Mr. Farley: No, your Honor.

The Court: Okay, lets bring the jury out.
(Jury enters courtroom)

The Court: Okay. When you are ready we are
ready. Ladies and Gentlemen at this time we will
continue The State’s case. You may proceed.

Mr. Justis: May it please the Court?

The Court: Yes.

Mr. Justis: At this time the State will offer
Ken Bogan for an expert in Serology and also DNA
Analysis. |

The Court: Accepting as qualified. Let me
tell you what has just‘happened. Ordinarily, under our
rules of evidence, individuals are not allowed to
testify regarding their opinion or the reasons for their
opinion. However, this is an exception when by virtue
of someone’s knowledge, training or experience, they
have a common expert in some field usually it’s art,
science, a profession and as a result they are allowed

"to testify .regarding their opinions and their reasons
for those opinions in their expertiée. So, ladies and

gentlemen this so witness is qualified in the field of
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Serology and DNA analysis. And will be allowed to
téstify regarding his opinions and the reasons for his
opinions. Ladies and gentlemen I’m going to gil\ve you
some instructions about expert testimony including
instructions but for now let me tell you that expert
testimony is for the purpose for helping determine the
evidence it is certainly not going for the purpose of
controlling your judgment, but I think that will suffice
for now.

Mr. Justis: Thank you, Your Honor. May it
please the court?
The Court: Yes, sir.

Q: Mr. Bogan when did you fist become involved with
.this case?

A: 1985

Q: Okay and in 1985 what involvement did you have

A: I receilved some evidence from Dorchester County’s
Sheriff’s office for purpose of serologist
analysis.

Q: I’'m showing at this time what has already been
entered into evidence as State’s 18. Do you
recognize that?

A: Yes, I do.

Q: And what is that?

A: State’s exhibit 18 is a South Carolina Law
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Enforcement Division form that is a request for

. laboratory analysis. The document, the case number,

the submitting agency ana the submitting officer
and the evidence is submitted.

And is this a SLED form?

Yes, it is

And what kind of information is located on that
form? You can annotate on the screen.

Here is the case number, the county énd origin,
this is the time stamp here when it was received at
SLED, it’s a little bit difficult to read but it 1is
January 2" of 1985. It lists the victim name and -
the submitting officer with his signature and it
lists the items of evidence. And it was requested
for analysis to be performed for evidence.

And what were those items of evidence?

It was a specimen kit which was obtained from the
Medical University of S.C. which contained a
vaginal wash, a vaginal swab, a wood’s lamp, oral
swab, rectal swabs, éaliva, and an oral wash.

Okay. And who’s handwriting is that on the bottom
where it says specimen kit and all of the itemized
list.

From this point down that is my writing. I actually

opened up the kit that was collected from MUSC and
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did an inventory because I did my inventory, I
wrote that .down on the evidence submission form. We
use to use the alphabet, Item A, Item B to mark, so
you can see'Where I circled.

When an officer or someone from law enforcement
brought evidence to SLED, would they fill this form
out there or prior to?

I think they were able to fill it out prior to
brinéing it but it was often time done in the
office. They just actually brought a container and
filled out the form in the office.

You talked about that time stamp in the upper right
hand corner, where would that time stamp be
applied?

At the SLED intake section.

And do you know who would have applied that time
stamp?

We have a pool of technicians or secretaries and
their job function was to accept the evidence;
document i1t and do the time stamp on'the.evidence
forms so it would have been done in the evidence
intake section. It's almost.like a time clock so
the paperwork would have been stuck in it and a
time stamp.

OK. At what point would you have received 1t?

A S O e A e i aci
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A:

The secretary would call the analyst that was
assigned the case and they would come up and
collect the evidence.

So yoﬁ would have literally gone dowﬁ there and
picked up the evidence'from the law enforcement
officer?

To the best of my recollection, yes.

And this form is kind of hard to read. Is this an
original?

No it is not. A lot of our case files have been
microfilmed. The ériginal has been destroyed,‘
shredded. These documents are a reproduction,
basically a copy made from the microfilm.

So old cases were microfilmed and theén the

documents destroyed after put on the microfilm

303

Yes, that was the procedure for a number of years.

And then I then I can’t remember what year that
stopped, and then we no longer put cases on
microfilm.

Why do you no longer put cases on microfilm?

We now have computer storage and we also have files

storage space and store them in Columbia.
And did you have that computer storage space back
in 19847

No, we did not.
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At this time I am showing you what has been marked
as State’s exhibit #10. Do you recognize that item?
Yes, I do. State’s exhibit #10 is a heat sealed
pouch because the current case # across the top has
my initials here where I sealed it and I can also
see through the clear bags and see my initials on
the inside. |

Now that bag that you are holding, the outer bag,
woula the evidence have been placed\in that bag
back in 19857

Not in the outer most container no. It was actually
placed in this container. The outer most container
in 2009.

And what did you receive as far as the evidence in
19857

The evidence was submitted on two different dates
in 1985. On the first submission, as 1’'ve stated,
it included a vaginal wash, vaginal swab, oral
swab, rectal swab, saliva and oral wash.

I'm showing you what has been marked already into
evidence as State’s exhibit #19. Do you recognize
that document?

Yes. This is also a South Carolina Law Enforcement
Division document it is also a form request for

laboratory analysis. Very similar form of State’s
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exhibit 18 which lists items of evidence that are

submitted to SLED from Dorchester County Sheriff’s

Office.

Okay and 1s there a time date stamp on that form?

Yes there is.

And what is that time date stamp?

It’s up in this corner, it may be a little hard to

read, It’s January 31°% 1985.

And would that date have been placed at SLED on

that document?

Yes.

And let me ask you a question, on the previous

document and on this one I’ve noticed at the

bottom, i1f you look on the bottom right, can you

read where it says signatuie? What is that, right

there?

This area?

Correct.

It has a blank space for signature for person

receiving evidence.

Okay and why is there not a signature on that slot.
Mr. Farley: Objection, Speculation.

Do you know why there is not a signature there?
Mr. Farley: Objection |

The Court: I understand. Overruled. The answer

1
4
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to that would be yes or no.

Would you repeat the question?

Do you personally know why there is not a signature
on that form?

No, I don’t know.

Okay. But is there anything on that firm
identifying that that evidence was received by the
State Law Enforcement Division?

Yes.

And what would that be?

That would be the time stamp in the upper right
hand corner.

Okay. And what were the items received by SLED on
that date with that request?

Items of clothing, and some other items, a blouse,
hose, bra, changing chux, exam chuxs, a skirt,
panties, slip, fingernail scrapings from the left
hand, and the right hand, pubic hair pluckings and
pubic hair combings.

And is that your handwriting?

My handwriting is in this area. And I also the
handwriting around each item that has a circle with
a letter of the alphabet. Example, what would be
here. Where I put in the letter “K” as inventorying

the items.
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Q:

So in 1985, January 1985 you received 2 sets of
evidence, if you will?

That is correct.

Now, please explain to the jury what the scientific

capabilities and processing these various forms of

.evidence back in 1985. What could you do?

When I testified earlier to my qualification I
mentioned that I am gqualified as a forensic
serologists. Serology is the identification of
bodily fluids and also the éharacterization of body
fluids. The capabilities in 1985 were minimal
compared to today. Basically, we could do bodily
fluid identification, and attempt to do what is

known as A or B blood type from the evidence and

- that was pretty much the limitations of what we

could do in 1985.

And let me ask you when you received both sets of
evidence n 1985 did they appear to have been
tam@ered with?

When I received evidence it was in a sealed
condition.

And if it wasn’t in a sealed condition whit would
you have done?

I would have contacted the Dorchester County’s

Sheriff’s office and told them it was not in a
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sealed condition and I would not be able to perform
analysis on it until they would be abie to resolve
the reason it was not sealed.

Q: To the best of your knowledge, all this evidence
was sealed when you received it in January of 19857?

A Yes, it was sealed.

Q: Now, when you got this evidence what specifically
what kind of test were you able to do on these 2
sets of evidence?

A: I did a visual examination of the clbthing
evidence. I did some chemical analysis on the
stains that were suspected to be body fluid stains.
My primary objective was to identify any blood or
semen and collect any thing such as hairs off of
the ciothing. The vaginal swabs I did a chemical
analysis on those and the items submitted along

with what is called the rape kit for the

determination to see if there was any semen

present.

Q: And when you performed those tests, what were your
results?

A: I prepared a report to my findings to submitted

that to Dorchester County’s Sheriffs Office. From
the vaginal wash, I was able to identify gametes

cells, the male reproductive cell. I attempted to
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identify semen on the vaginal swab and my analysis
for semen was inconclusive. And on the wood’s lamp
swab, oral swab and rectal swabs there was no
substantive characteristics of semen indicated on
those items and the sam on the oral wash. And all
the saliva samples that were submitted, I did not

. perform any analysis.

Q: OK. What about some of the clothing you tested?

A: The clothing evidence, I did visual examinations on
those items for any suspected body fluids. On the
blouse, hose, bra and chuxs there was no blcod or
semen or nothing of evidential value found. On the
skirt I did identify semen. I attempted the A, B,
O blood type of that semen donor and I was not able
to do that. On the panties, I also identified no
éemen, and on the fingernaii scrapings I looked for
any blood, and did not find any. The reports are
really old here, I found nothing of evidential
value on the hair pluckings and the pubic hair
combs.

Q: Ok, how do you actually test the clothing?

A: I take cuttings from them. In other words if it is
a large garment, I identify small stains and I
actually take a cufting from that. Put it into a

container and do a chemical analysis on it . So
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during my visual examination I take cuttings and
put into a smaller envelope and then when I get
into the laboratory,.I may take even smaller
cuttings, for example, from the panties, I cut out
and then take that into the laboratory and do a
chemical analysis froﬁ a smaller cutting.

And you recorded these findings in a report?

Yes I did.

And to whom do you make that report available?

It was sent to Lieutenant Nevins at the Dorchester
County’s Sheriff’s Department.

And after you did your testing what did you do with
your items of evidence?

They were repackaged and resealed. Then eventually
returned back to Dorchester County Sheriff’s
Offiée.

So when they left your custody they were in a
sealed condition?

Yes.

Did you have an opportunity to handle evidence from
this case the dates subsequent to 19857

Yes I did.

And what date was thét?

There was an additional submission in 1988 which

included the re-submissicn of some i1tems from 1985.
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So there was an attempt to resubmit those for
analysis. During that period of time, DNA analysis
was evolved. And I'm sure I was looking at the
future of DNA and potential of any evidence to be
reexamined using DNA analysis techniques. The
Dorchester County’s Sheriffs Department was also
aware of the potential of DNA analysis, they
resubmitted some items of evidence with the request
with DNA on them. At that time however, the SLED
laboratory was not capable of performing the
analysis but I did have the opportunity to receive

some additional reguest back in 1988.

Q: I'm showing you what has been marked and entered
into evidence as States #22. Do you recognize that
form?

A: Yes I do.

Q: And what is that?

A: This is a very similar form that we’ve already
seen. It’s a South Carolina Law Enforcement
Division Form. It’s a request for laboratory
analysis. It list a submitting agency and SLED case
# and this is page one of 2 and page 2 list the
items of evidence.

Q: And does it have a time date stamp on it?

A: Yes it dces.
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Q: And what is that time date stamp?

A: 11-21-1988

Q: And does the list have a victim on it?

A: Yes 1t does.

Q: Does it list a subject on it?

A: Yes it does.

Q: And what is that subjects name?

A: First name is Barry, last Name is Daniels.

Q: And did you fill out that form?

A: No, I did not.

Q: And in the box at the bottom, what dcoces it state in
that little box at the bottom on the left hand box.

A: Here states DNA.

Q: And if you:look to the right of that there is
another exam box, what is that notation in there?

A: The computer system at the South Carolina Law
Enforcement Division was evolved and had codes, and
our secretaries had codes they used for exam
request. And I'm assuming, but I don’t really know
but I think this is the code for DNA analysis
request. So if they put down 325, for exam request,
it would be for DNA.

Q: And at the top of that document, there is the
letters KLB. Who is KLB?

A: Those are my initials.
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Q:

At this time Mr.'Bogan I am showing you what has
peen marked as States Exhibit 33. Can you identify
that document?

Yes, State’s exhibit 33 is page 2 of the evidence
submission form. It 1ist the items of evidence
that were submitted on July 21, 1988.

So fhat would be page 2 of State’s 227

That is correct.

Mr. Justis: At this time, Your Honor, the

State would 1ike to offer State’s #33 into evidence.

Mr.

The Court: Any objections?

Farley: No objection, Your Honor.

The Court: Very well.

(State’s Exhibit Number 33 in evidence)

Q:

Mr. Bogan I'm showing you State’s 33. Can you read
off what items of evidence were submitted?

It was a wood’s lamp. What that stands for is
wood’ s lémp swab. salvia on filter paper, vaginal
wash, oral swab and vaginal wash.

Based on that document and page 1 where it listed
PR N JEE the victim and Barry Daniels as a
suspect, pased on that document can you determine
who's evidence that 1is?

This_is the same evidence that was submitted

originally in 1985. It’s the wood’s lamp swab,
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vaginal swab, recital wash that was submitted in
1985. Examined in 1985 and returned to Dorchester
and then resubmitted in 1988.

Q: -Let’s look back at State’s 10. And what was that
item again?

A: It’s a heat sealed pouch that contains evidence
samples that were submitted in 2009.

Q: Okay. Was that, some of those items that were

submitted in 1988, are they included in that

exhibit?
A: Yes.
Q: And how can you tell?
A: As I testified before, this is the outer packaging

that it was placed in 2009 when it was resubmitted.
Inside I can see the evidence packaging which is
the original evidence packaging and also see my
note which corresponds to the report that I did in
1988 reflecting those samples were not suitable at
that time for DNA analysis.

Q: And your note that was on that inner package, what
‘déte is on there?

A: 7-24-1988

Q: When you received that package did it appear to be
tampered with?

A: This package, when it was submitted to SLED, it was
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sealed. It actually went to another DNA analyst at
that time and that DNA Analyst approached me and
told me that they had found my initials on the
evidence on the inside. It was Agent Stephanie
Stanley. She was assigned this case, and she had
realized that I had previous involvement with it
and she approached me and then turned the evidence
over»to me. So the only difference in the packaging
is that it has her initials across the top where
she originally opened it and then she resealed it.

Q: To the best of your knowledge who was the person
that actually manipulated the evidence insidé?

A: I'm the only one.

Q: Now, you mentioned that in 1988 you received this
evidence and it was insufficient at that point to
test. Could you explain a little bit .about 1988 and
thét era and the DNA capabilities and the type of
DNA testing that was done or starting to be done
back then?

A: DNA analysis began to evolve in the mid 1980's.

The first forensic based was in 1986 and it was in
England. The fist time it was used in a case in
the United States was in 1987. Thére was knowledge
about DNA testing but we did not have the

capabilities at SLED to perform that analysis and
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in approximately 1988 we began the process of
hiring people, training people to develop our DNA
capabilities in our laboratory. At the time I
evaluated this evidence, I had enough knowledge of
the technique that was used then, and the techniqué
is called, and 1’11 use the abbreviation, RFLP,
that stands for Restriction Fragment Length
Polymorphism. It is a technique that used a
considerable amount of evidence at the time so I
was able to evaluate this evidence aﬁd know that I
did not have sufficient amount of evidence using
the RFLP technique to‘'get a DNA profile, So I did
not perform an analysis on it and recorded that to
the Dorchester County Sheriff’s Office.

And what did you do with the evidence when you were
done looking at it?

Once I evaluated it, I repackaged it, resealed it
and it was eventually returned to the Dorchester
County Sheriff’s Department.

You mentioned you issued a report stating that?
Yes.

After 1988, did you have the opportunity to see
this evidence come to you a third time?

Yes.

And when was that?
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A:

=

:_Jﬁ O

L @)

The items were resubmitted as State’s exhibit #10
on 3-6-2009.

I'm showing you State’s exhibit 10. And how can you
tell it was submitted on March 6, 200972

The laboratory documentation, the evidence
submission form, has a date and time that it was
submitted. And that is March 6, 2009 . at 10:52 am.
And between 1988 and 2009, what had changed in the
intake procedures at SLED?

We were able to modernize, if you will, and we
purchased a laboratory information management
system that allowed us to track evidence through
the log in process and procedures to be able to use
the bar cédelscanner, very similar to what you
might see at a grocery store scanner. We could scan
the evidence and know what was in the package. So
we were able to follow the tracking of the evidence
throughout.

And were those capabilities available in 19857

No they weren’t.

What about 19887

No.

Now, in 2009, when you received that evidence back
was it in the sealed condition?

Yes, it was in this exterior large heat sealed
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pouch.
Q: So that large pouch that you are actually touching,

that came about in 2009, that’s when that was

added?
A: Yes.
Q: And, what were you requested to do when you got

that package?

A: The request on the evidence submission form was for
DNA analysis on those items.

Q: And had DNA changed or the process for obtaining
DNA between 1988 and 20097

A: Yes. SLED used the process of Restriction Fragment
Length Polymorphism from about 1990 to the year
2000. During the late 1990's new techniques were
coming out to enhance DNA analysis so we could get
more information on smaller and smaller samples.
Originally with DNA analysis if I were going to
attempt to type a DNA profile from a blood stain I
wbuld need a blood stain about the size of a dime
to a niékle. With the new techniques that came out
in 2000 and’after, I would be able to get a profile
from a blood stain much, much smaller, its hard to
describe but maybe 1 millimeter square. So it’s not
very large at all. So the techniques improved and

more sensitive and were able to get more
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information from the profile.

And, take us through what you did when you received
that sealed package Qf evidence.

The evidence was re-inventories and i went through
that evidence and to make sure the items that were
listed on the evidence submission form were
present. Once I had done the inventory I began my
analysis. I don’t know if you want me to go through
now what my results were or not.

Well, first tell us what, in layman’s terms, what
is DNA? What are you loocking for?

DNA, obviously is the abbreviation for
Deoxyribonucleic Acid. DNA is the generic material
that is passed on from your parents and it is in
every cell of the human body, except every nucleus
cell of the body, 1It’s not in tﬁé biood cells
since they do not have a nucleus. Buf the same DNA
copy is in each and every cell of the body whether
the cell comes from muscle tissue, brain tissue,
white blood cells, seminal material, vaginal
fluids, salvia. So DNA is unique to an individual.
No two people have the same DNA, except identical
twins and that makes DNA a very powerful tool for
human identification. DNA has been used to identify

the war dead, people that are killed in action. It
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has been used extensively to identify remains of
individuals there and associate them with their
families and for law enforcement to identify those

who left behind bioclogical samples at a crime

scene.
Q: OK. What did you do with these exact samples?
A: The analysis that I performed was baéically to

attempt to extract DNA analysis from_some of the
items. I had to evaluate each item that was
resubmitted. Some of the items were not examined
because of the original that I had done back in
1985, in other words I did not identify semen on
some of the items, so I didn’t bother to re-analyze
them for semen. Or to do any DNA analysis on those
so I sorted the items that I was goiﬁg to do DNA
analysis on and those items wére the 'vaginal wash,
vaginal swab, cutting from panties and cutting from
the skirt. The other items were not examined using
DNA analysis. Basically what I do with those items
is I preform chemical analysis on them to extract
the DNA, Ibthen purify the DNA proteins that might
be present. I check the DNA to see how much I have.
If I didn’t obtain any DNA from it there’s no point

in going forward with the sample. If I obtained DNA

from it, during the process that we use now, when I
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said it’s more sensitive, we use a process called
polymerase chain reaction. It basically amplifies
DNA and makes multiple copies. Almost'like putting
a piece of paper in a copy machine and making a 100
copies of it. I put DNA in the machine called
ThermoFisher_and it makes millions and millions of
copies of that DNA. That gives me enough DNA to
analyze. With that analysis I then separate the
DNA from what’s called electrophoresis basically
DNA profile from micro evidence. That’s the
process. I quantitate the DNA, extract the DNA,
Purify it, amplify it run it through a machine that

basically gave me the DNA profile results.

Q: OK. And what items were you able to extract DNA
frbm?
A: Looking back at my report, I was able to get DNA

from the vaginal wash and the‘vaginal swabs, but
when I attempted to get a profile, f?om those
items, I extracted DNA from those items, I got a
very partial profile. In other words I didn’t get a
complete profile. It was insufficient for me to
make any kind of comparison. I was able to get DNA
from the cuttings of the panties ana I extracted
DNA from it. I was also able to obtain DNA from a

cutting from a skirt and develop a profile and




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Direct Examination of Mr. Bogan by Mr. Justis 322

compare it.

And you said you were able to develop profiles.
What were the results of your testing?

My results for items, the items were re-numbered.
Vaginal wash; item #1, Vaginal Swab; item #2, those
were collected af the Medical University of South
Carolina. I obtained partial profiles that were
insufficient for me to compare. On tﬁe panties I
developed a profile and the DNA that‘I obtained
from those panties was a mixture of at least two
individuals and I got a partial profile from a
major contributor. I will try to explain to you
what that is. When 2 people contribute to a stain
they may not be the same amounts there is a ratio
generally and the person that contributes the most
DNA we call the major contributor and the person
that contributes the least amount of DNA we call a
minor contribﬁtor. So we develop a profile. The
profile from the major contributor was identify
from a male individual. I didn’t know who that
person was so I reported that in a report dated
December 12, 2009 that the major contributor
developed from the panties was from an unidentified
male individual. 1In item 12 I obtained a profile

which was a cutting from the skirt which was also
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from 2 individuals and the major profile from that
cutting was consistent with the DNA profile of
B B The partial profile from the minor
contributor was insufficient for me to compare.

Q: Ok so you have a skirt, where you have a major
contributor, I think you stated NENE -
Minor contributor you can’t determine.

A: That 1s correct.

Q: On the panties you had a major contributor who you
identified as a male. Who was the minor contributor

on the panties?

A: The minor contributor was consistent with NEGEEE
[ P.R_J
Q: And after you go those results you documented them

in a report?
A: Yes.
Q: And you have this unknown male profile that you

have been able to develop.

A: Yes.

Q: What did you do with that information?

A: Well, it was listed in my report, of course, that I
have

Mr. Farley: Excuse me Judge, may we approach?
The Court: You may.

(Counsel approach without court reporter)
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Mr. Bogan you’ve issued your report and there’s

this unidentified male, major contributor from the

‘panties. At some point in time you were able to

determine that major contribﬁtor‘to the DNA profile
sample that you developed, was an individual named
Herbert Leroy Holmes. Is that correct?

At a later date, a known reference standard, from
Herbert Holmes was submitted to me and I did the
same procedure. I extracted DNA and developed a
profile and I was able to compare his profile back
to the evidence to the major contributor and those
profiles matched.

Ok and at some point SLED actually sent a request
to the Sheriffs department asking for that second
sample youvmentioned, where a sample of Herbert
Holmes DNA. There was a request sent from SLED
sent to the Sheriffs office asking for them to
locate Herbert Holmes and get a DNA sample from
him. Is that correct?

Yes.

Did the Dorchester County’s Sheriffs office ever
provide you with a sample from Herbert Holmes to
compare?

Yes.

Before we get there
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Mr. Justis: At this time, Your Honor,

State would éffer State’s 10 into evidence.
. .

The Court: Very Well. Subject té your
objection is based on what we discussed earlier

Mr. Farley: I do, but I also have an
additional argument.

The Court: Alright.

Mr. Farley: May we approach?

Mr. Farley: We object, Your Honor.

the

right?

325

The Court: Sure, absolutely. When we take a

break and put on the record that but for now I’1l

overrule your objection.
Mr. Farley: Very well.

(State’s Exhibit Number 10 in evidence)

Q: Before we get to 2011, Mr. Bogan, let me show you

some other items. I'm showing you what’s marked as

State’s exhibit 30. Without taking it out, please

look at that bag and let me know if you recognize

A: Yes.

that bag?

A: State’s exhibit 30 obviously is a blue plastic bag.
It has Dorchester Count& Sheriff’s Office initials
and SLEDS case # back in 1985, that’s my
handwriting here.

Q: So you handled that bag at some point‘in time?
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Q: If we open up this bag there is several brown bags
that are all individually labeled. This one being
State’s exhibit #1. Do you recognize that item?

A: Yes, 1 do.

Q: And what is that?

A: State’s exhibit #1 has my initials_designated with
the letter H on it. It is part of the clothing
items in 1985.

Q: I'm showing you what’s been marked as State’s
exhibit 2. Can you identify this item also?

A: Stéte’é exhibit #2 is a brown paper bag, it’s
marked skirt and also here is my initials. And
circled with the letter M as the item #. It was
given in 1985.

Q: I'm showing you what’s been marked as State’s
exhibit #4. Do you recognize that item?

A: State’s exhibit #4 is a brown paper bag it’s marked
as a bra and also has my initials and the letter
“J” and the identifying number at SLED.

Q: Thank you. State’s exhibit 10. Please take a look
at it and identify it.

A: Stéte’s exhibit 10 is a brown paper bag it’s
labeled on the outside as an exam chux with my
initials and the item number letter “L”.

Q: I'm sorry that’s actually State’s exhibit 29.
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A: Yes, State’s exhibit 29 is an exam chux.

Q: I'm showing what’s been marked as State’s exhibit
3. Do you recognize that?

A: State’s exhibit 3 a brown paper bag, marked as
hose. I don’t see my initials on there. It was
contained in the bag that I previously identified.

Q: So it would be your testimony that you did not open
that bag. You did not touch that bag as far as
opening?

A: My examination reports says that I did not detect
any blood or semen on this item so I think T
probably did open it. But I may have failed to put
my initials on it. My initials may be on the
inside, I just don’t know.

Q: State’s exhibit #6. Do you recognize that?

A: State’s exhibit #6, brown paper bag identified as
containing a slip, has my initials and the letter
“0” for identification.

Q: Next i1s State’s exhibit #28. Do you recognize that?

A: State’s exhibit #28, is a brown paper bag with the
lettering changing chuxs on the outside. Once again
I don’'t notice my initials on the outside.

Q: And finally, State’s exhibit #5. Can you tell us
what that item is?

A: State’s exhibit #5 is a brown paper bag, contains
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the lettering, panties. Here’s my initials, and the
letter “N” as the item.

Q: Now, Mr. Bogan all these items that I just showed
you State’s exhibit 1,2,3,4 5,6, 28 & 29 are these
the items that you received in this blue plastic
bag which is identified as State’s exhibit #307?

A: Those are the items that are reflected on my
inventory when I inventoried them back in 1985.

Q: And what are the items report to be?

A: Clothing from NN -

Mr. Justis: At this time, Your Honor, the

State would offer State’s 1,2,3,4,5,6,28 & 29 & 30 into

evidence.

Mr. Farley: We object. As to the prior reason
and also the relevance as to some of those items.

The Court: I understand. Overruled. Note your
objection.

(State’s Exhibit Numbers 1, 2, 3, 4, 5, 6, 28, 29 and 30

in evidence)

Q: As this time I'm going to show you what’s been
marked as State’s exhibit 5 that has been entered
into evidence. And what is that itém?

A: gtate’s exhibit #5 is a brown paper bag, lettering
panties on the outside. Letter N. So this bag

contains a pair of panties.
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Q: And could you open that bag of panties?

A: Yes.

Q: Do those appear to be the panties you received back
in 1985 and took a cutting from?

A: Yes, it has my initialé on the back portion with
the letter “N” whgre I documeﬁted it in 1985.

Q: And how can you tell you took the cutting from
that? |

A: The cutting was taken from the croucﬁ area of the
panties, inside crouch area, and there 1is a section
in the crouch area missing from the cutting that I
examined.

Q: Now, let’s go back to 2011. In 2011 did you receive
any evidence in this case?

A: Yes, I did.

Q: I'm showing you what has been marked as State’s
exhibit 12. Do you recognize that item?

A: Yes, I do.

Q: And what is that item?

A: State’s exhibit 12 is a heat sealed pouch and it
has SLED’é case # on it and my initials here, I can
see through_the package and it has my initials on
the inside. State’s exhibit 12 is SLED’s item # 14
which is a DNA sample from Herbert Holmes.

Qe And when you received that package, was it sealed?
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A: Yes it was. |

Q: Did it appear to be tampered with.

A: No it didn’t.

0: And what date did you feceive, what date was that
evidence brought to SLED?

A: March 4, 2011.

Q: And do you know the individual who brought it? Is
it located on there?

A: The initials on it are BE and I know that to be
Buster Evans.

Q: And when you received that package, what did you do
with that package?

A: This was sﬁbmitted with a request for DNA analysis,
on the standard of Herbert Holmes. Develop a DNA
profile and compare it to the evidence sample that
I developed a profile on in 2009.

Q: And did you do that?

A: Yes, I did.

Q: And what were your results from that analysis?

A: I compared the DNA profile I developed from Herbert
Holmes to the DNA that I obtained from the cuttings
of the panties and if you recall the cutting of the
panties built a mixed profile of a major
contributed associated to an unidentified male. I
compared a known standard with that profile, I was




10
11
12
13
14
15
16
17
18
19
20
21
P
23
24

25

331

Direct Examination of Mr. Bogan by Mr. Justis

able to determine that the source of that DNA was

most likely or probably from Herbert Holmes. The

profile from major contributor matched the profile
of Herbert Holmes.

Q: And after you did your testing did you seal the
evidence back up?

A: Yes I did.

Q: And how do you know you did that?

A: It has my initials at the base where I sealed it on
either side.

Q: Could you tell us what those dates were?

A: March 9, 2011 one sealed date and July 22, 2011 is
the other date.

Q: And why would you have two dates on there?

A: When I returned the evidence, 1 had considerations
of returning the DNA extracts inside the package
but I chose to leave them outside.

Q: And after sealing the bag back up, the evidence
back up, what did you do with it?

A: It was returned to our evidence control depértment

"~ and it was eventually returned to Dorchester
County.
Mr. Justis: At this point, Your Honor, the

State would like to éffer State’s 12 in to evidence.

Mr. Farley: Objecﬁion

331
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The Court: Very well. Overruled for the same

purpose.

(State’s Exhibit 12 in evidence)

Now, let’s go back in time just a little bit. One

more time. I promise this will the last time we go

back to the 80's. I'm showing you what’s been
marked as State’s 31. Can you open that envelope
and remove its contents and explain what those
items are or what they appear to be.

State’s exhibit 31 is a manila envelope which
contains smaller items. It has my item “s” as
pubic hair combs, iteﬁ “R”, pubic hair pluckings,
and this one is a brown paper bag that has my
initials on it and SLEDS case # L850026 and it
contained items at one time items A thru G.

And do you happen to know what those items were
according to your notes?
A, vaginal wash, B, vaginal swab, C --- D is an

swab, E 1s a rectal swab , F is salvia and G is

wash.

And why would those items not be in that bag right

now?

I think what happened , is I took several items out

to resubmit for analysis at a later date and the

items were separated. I don’t repeat. DNA on known
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hair samples.

333

Mr. Justis: At this time the State would like

to offer State’s 31 into evidence.
The Court: Objection?
Mr. Farley: Yes, Your Honor.
The Court: Same Basis?

Mr. Farley: Yes, Your Honor.

The Court: Okay. Overruled. The objection is

noted.

(State’s Exhibit 31 in evidence)

Q: Okay. We are done with the 80's. Lets go back to

this century, 2011. You did the testing on the

buccal swabs from Mr. Herbert Holmes and compared
it to the DNA_standard you have. Did you issue a
report?

A: Yes, I did.l

Q: And as pért of that report were you able to
calculate a statistical probability that Herbert
Holmes was the major contributor?

A: Yes.

Q: And can you explain to the jury how you go about a
staﬁistical analysis?

A: A DNA profile is composed of genetic markings. Each

genetic marker is in population. Know as

polymorphic. Poly stands for mini and morphic
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stands for form..So, those genetic markers exist
within all of us but they exist in all of us in
different forms. Basically I may have mentioned a
DNA profile is composed. Each of thdse genetic
ﬁarkers is associated with the number of repeats.
In other words I may have a certain, DNA strand
that is 10 repeats long. Someone else may have éne
that is 14 repeats long, and someone may have one
that is 18. So the frequency of those genetic
markers can be evaluated by testing a lot of people
the amount of repeats and the percentages of the
genetic markers, the frequency of those genetic
markers that are known in the population are
calculated and put in a data base. Then I can
compare the genetic markers that I obtained from
this DNA profile to the frequency of those genetic
markers of known population and that is how a
frequency of the to this DNA profile can be
obtained. Basically, I put in those numbers into
the computer and the computer generates the
statistics. I don’t do it by hand, but it is more
efficient with our computer system.

And did you create a statistically probability in
this case?

Yes I did.
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Q: And in your expert opinion, what was that

statistical probability?

A: My report reflects that the probability, first of
all, DNA profile that I developed from that major
contributor from the panties, matched the DNA
profile of Herbert Holmes. The probability of
randomly selecting a unrelated of unrelated
individuals having a DNA profile matching that
major contributor is approximately 1 in 350
billion.

Is that billion with a “B”?
Yes it is.

How many zeros are on that? Is it 350 comma.

- © >

It would be 350 and 9 zeros following it.
Mr. Justis: Thank you. No further questions.
Please answer any questions Mr. Farley might have.

The Court: Cross Examinatioﬁ?

Mr. Bogan - Cross Examination by Mr. Farley

Q: Sorry, but I'm going to have to take you.back to
the 80's one more time. I wént to direct your
attention back to 1985 when you initially got this
case. When you got this case you testified that you
got two batches of stuff. In the first batch of
stuff for a lack of a better word, you got the

contents of the rape kit?
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A:

Q:

Qs

=0 >0

©

Yes.

In the second batch of stuff you got some clothing.
Is that correct?

Yes.

In the first batch of stuff, how was /it packaged?
I’m going to call it first and second batch of.
stuff, can we keep that straight youithink?

Yes. I think the original packaging is still in

State’s exhibit 10. So that’s how it would have

. been packaged.

Do you recall taking it out of those packages?

Do I recall taking it out in 19852

Yes 1985.

No I don’t have a direct recollection of taking it
out .back then.

Do you recall putting it back in?

No but I know that I did. I know I took it out of a
seaied package and examined it and returned it to
Dorchesteﬁ County.

But you don’t know if you put it back in the
original paékage or in a SLED generated package,
isn’t that right?

It would have gone back in the original backage.

So We would have to guess at some point between the

time it was collected and now it was taken out of




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

337

ross Examination of Mr. Bogan by Mr. Farley 337
it’s original package, at least some of the items?

A: Yes.

Q: I want to go to the actual submission form itself,
that’s State’s 18. This is a submission form. Is
there anywhere on that form indicatea, what is this
form for our knowledge?

A: It’s a South Carolina Law Enforcement Division

request for a laboratory analysis form.

Q: And who would be making the request for analysis?

A: In this particular case it is signed by Dale
Nevins.

Q: In this case Officer Nevins would be the one who

handed in the material for analysis?

A: That is correct.

Q: Is there‘any where on this form, anywhere, that
indicates who received this information, these
items?

A: The only indication is the time stamp and in the
upper right hand corner it was received by South
Carolina Law Enforcement Division on 1-2-1985. On
this SLED form, it says signature of person
receiving evidence. You will agree with me that
there is no signature there?

A: Yes.

Q: It’s a SLED form. Why isn’t that signature there?
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It was not our standard operating procedure during
that period in time to sign these forms. I can’t
remember the total structure where the paperwork
went and where the evidence went. The evidence came
to me. The paperwork was probably, I would say
probably, to my best'recollection it was probably
stacked up and given at a later time.

Why’s that signature blank on the form at all then,
if it wasn’t part of your protocol?

I don’t know. A lot of these forms were made
before I began working at SLED. I was introduced to
them.

The very last row of that form, it’s labeled
evidence and you testified that what is in that
box, the first box that said specimen submitted for
examination are the specimens you actually
analyzed. Is that correct?

Yes. When I received the form, I think the writing
stopped about right here, and I added that portion
down.

And inclﬁded in those items among other things, 1is
oral wash. Is that correct?

Yes.

You wouldn’t have written that there was oral wash

when there wasn’t?
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A:

Q:

No.

Now you testified for the Solicitor that in 1985
and 1988 that there was no computer program at SLED
for the handling of evidence? .Is that a true
statement?

The computer program changed. I suppose if I mis-
spoke. The computer program changed. . We actually
logged them in on a computer in 1985. We logged
them in 1984. The computer system chénged and the
laboratory information management system changed.
So the‘method they were logged in changed over the
years, but yes we did have computers.

And the method that you use now for these latest
samples you’d have to agree with me is far superior
than to the stuff back in the 80's?

As far as internal tracking of the evidence, yes it
is far more superior. We can do it with bar codes
today whereas in the 1980's, early 80's we could
not do it with bar codes.

Now what I’'1ll refer to is the 2" batch of stuff,
there was also an evidence submissi&n form for that
wasn’t there?

Yes.

That’s reflected in State’s 19. This stuff, this

second batch came up some 30 days later. Is that
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right?

i

It was submitted 6n January 31, approximately 28-29

days.

Pretty close. On this form once agaiﬁ we have the
items submitted for examination correct?

Yes.

And those were the items, you went and put letters
on them so you could keep track of which is which?
Yes.

Then over here, what is that box for?

It is a box for the submitting officer to put exam
requested.

And what exams were requested?

The box is filled out. This is my writing so I
entered that. This is a ABO request and this was
for any tissue that might be found.

Can you tell us what an ABO request 1is?

Once again when I talk about capabilities of
éerology back in the early 80's, the only thing we
could do to characterize blood stains lefﬁ at the
crime scene was to determine the ABO blood type.
There are 4 ABO blood typés, they are Type A, Type
B, Type O and Type AB. And they exist in the
population and we find percentages. And so it was

somewhat helpful to say the blood type we found at
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this crime scene is the same blood type as this
individual. So it was a request to determine if I
could determine the ABO blood type. Any bodily
fluid stains that I found. We also have the
capability to determine the ABO blood type of a
semen donor at that time because blood types were
secreted in some body fluids.

Throughout this analysis you did find semen is that
correct?

Yes I did.

But you weren’t'able to determine the blood type?
I attempted to.- There was a little bit of a
sequence to‘this and the standard operating
procedure back in the early 80's was if I had no
known samples for comparison purpose I didn’t
preform'that analysis. ©Not that I couldn’t
identify semen, but there is no need or no effort
to identify blood type if I didn’t have anybody to
compare it to. Eventually there was some
information that led me to do that analysis and so
I attempted to develop a blood type of some bf the
bodily fluid. I indicated in my second report,
from the panties, the cuttings that I made, that I
was able to detect a chemical substance with a

characteristics of blcod factor H. Blood factor H
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is a substance that is secreted from type O
individuals. So that was the extent of my ability

to do those samples.

Qs So that is data that you had extracted from those
samples?
A: Yes.

Q: And did you compare this data, did you use that

~ data anywhere down the road, lets say 2009, 2011.

A: No, I did not.
Q: ‘Finally on this form, we have this spot right here,
signature of person receiving evidence. It’s not

signed once again is it?

A: No it is not.

Q: In your experience as a law enforcement officer and
é scientist, it’s important to keep a record of
where you got materials from and where it went, and
what you did with it in between, isn’t it?

A: To answer thét I'd say yes, I'd like to qualify
thét. The procedures for evidence tracking has
changed quite a bit over the years. It was a
procedure that was accepted in 1985. There was no
requirement for that signature. It was basically
accepted that the evidence was submitted to SLED,
it was time stamped and received in a sealed

condition. And that was all that was required. That




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ross Examination of Mr. BRogan by Mr. Farley 343

was the minimum process. Evolving thfoughout the
years, my opinion is this, yes it becomes more
important in today’s standards té have that
tracking done. And that is why Qe have instituted a
newer computer system that aids us in doing that
tracking.

So you would say the best practice would be to make
a detailed record of who’s hand it is in at any
given time?

That would be my recommendation today but I can’t
go back and make that recommendation in 1985.

We can’t change the past, but

I can not change the past but it would have been a
great practice to have in 1985, I agree with you.
And the reason we don’t do it today the same way we
did it 1985 is becéuse there is a better way to do
it? Yes or no?

Yes.

And do you recall what you did with this stuff
after you finished analyzing it?

Standard procedure would have been to repackage and
reseal 1t and return it to the submitting agency,
Dorchester County.

Since both of these sets of items, the first set

and second set came from the same agency, were they
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ever merged together? Were they storéd in separate
places? Were they ever apart while they were at
SLED? Do you know the answer to that?

They would certainly be in separate containers. The
containers themselves may have been side by side;
but not actually merged into one container.

But you can’t testify Qith any certainty to that?
Basicélly I can. I mean, we didn”t change the
evidence packaging as far as I know.- If anything
happened after if was out of my control and custocdy
I don’t know. It’s possible that when Dorchester
County came to pick up the evidence that two
different items were put in the same container like
a box for easy transport, but I don’t have any
direct knowledge of that.

Now I want to direct your attention to 1988. You
testified that some of the stuff that you saw in
1984>was sent back to you in 1988. Isn’t that
correct?

Yes.

Once again you testified that there is a SLED
evidénce submission form. Right?

Yes.

I'm showing you what’s been marked as State’s 22.

On this on in the bottom column where it’s marked
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>0 >O

evidence, specimens submitted for examination. What
does it say in that box?

On the specimens submitted form. it has the letters
DNA.

Does that mean that DNA was submitted?

No.

What does that mean?

Its basically the exams that were listed for the
items listed on page 2.

So the exam requested is not 3257 It’'s DNA? Right
here in the exam requested it says 325 it doesn’t
say DNA.

I did not £fill out the form. This is the form that
I received. It has DNA in it. My interpretation is
that the items listed on page 2 there was a DNA
analysis request form. I’m not saying the form was
fiiled out correctly, but that’s my interpretation
of this form. Then 325, I think, is the code for
that DNA request.

So, in addition to back then the standard operating
proéedure being not to sign the iﬁtake form did
some point between 1985 and 1988 the policy changed
to write the analysis requested in the box labeled
specimen submitted for examination. Did that policy

change?
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I don’t have any direct knowledge of any written
policies on any of that, my recollection is the
forms were filled out and the evidence submitted. -
We still get the'forms today that are not
necessarily filled out correctly, I would agree
with you that request should not be there but my
interpretation is that it 1s a ﬁNA request on the
items that were submitted and listed on the 20
page.

On the 1988 stuff, I probably don’t need to show
you, that you would agree with me that there is not
a signature of the pérson receiving the items.

I would agree with you. |

Let me show you what’s been marked as State’s 33,
which has been admitted as the second page to that
1988 submission form. It contains a list of 5
items, let me correct that, there are 5 listings on
there, 2 of them marked vaginal wash, I’1l read it
out. 1 wood’s lamp, 1 salvia on filter paper, a
vaginal wash, 2 vaginal wash, oral wash and 2
vaginal wash. So does that mean a total of 3
vaginal‘wash?

I can tell you what I received. What was listed on
this item. Basically there was no examination

done. They were evaluated and reported out as
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insufficient or unusable for further‘analysis at
that time. But as to the number of vaginal washes,
I did not fiil out the form, to my kﬁéwledge these
were items that were resubmitted from the original
submission in 1985.

Do you have knowledge of where the rest of the
stuff from 1985 is? There’s 2 batches of stuff
with a whole lot of more stuff in it back.in 1985.
Do you have any indication on this form where that
stuff is?

No.

But you didn’t touch it at this point in time?

It came into my custody, the package came into my
custody. And it was obvious from my analysis in
1985 it was not suitable for DNA analysis at that
time because of the technique we were doing. I
really didn’t have to open it. I knew from my
previous notes that back in 1985 that these items
were not suitable for DNA analysis.

So you never even opened it up.

No.

Well, do you recall getting a box like this, or a
bag like this or a small envelope like this?

Yes, I recall getting several items that looked

like that.
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Q: In 198872

A: Not the bag, not the box,

Q: And in State’s exhibit #10, i1t contains some of
these items, 1988 items, but, it contains more than
that doesn’t it?

Mr. Farley: May I approach the witness?
The Court: You may.

Q: I believe the items are listed on‘your 4 page form,
titled serology anaiysis.

A: They are also listed on a chain of custody form as
container A, “c” stands for container and the
number “A” is lisfed on my chain of custody forms
where I can read off the items that are contained
in this package if you like?

Q: Maybe more efficient if you tell me if there are
more, less or the same amount of items in there as
listed on the 1988 submission form.

A: There are more items listed here in this package
than were submitted in 1988.

Q: So at some point the items in 1988 were separated
from, or the stuff in that bag, or at some point
the stuff from 1988 were added to the stuff in that
bag.

A: I guess that would be supposition on my part.

Q: You’ve been making a lot of those today man.
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A: The only thing listed, these 5 items were listed as
resubmitted in 1988. No analysis was performed and
they were returned to the submitting agency,
Dorchester County.

Q: I'm going to show you once again State’ exhibit 22.
You have a subject on that line. Who is that?

Ac: Listed as first name Barry, last name Daniels.

Q: Now, you said in order to perform the blood
analysis, you had to have a set standard or subject
to compare it to before you would even do the
analysis, is that correct?

A: I needed reference saﬁples from the victim and any
subjects, yes.

Q: Did you have a réference sample from Barry Daniels
at the time?

A: No.

Q: And you are certain about that?

A: That’s not listed on any items of e;idence that was
submitted to me.

Q: Meaning that the document that had the multiple
vaginal washes on it, correct?

A: Well, other than that one document. -

Q All your other documents are labeled page 1 through
4, page 2 of 4, page 3 of 4. That’s how you do it
today right?
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Yes.

You didn’t do it liké that back then?

I don’t recall it being done. I know in the
copying | of these documents that some of the
portions of the pages were cut off. It may have
been there, it may not have been there. I just
don’t know, but obviously it doesn’ t say page 2 of
2.

So we don’t know if there were 2,3,4 more pages do
we?

If there were more pages I would have them. So I
can say that I don’t think there are any more
pages.

But you agree with me that parts of pages have been
cut off and put on microfilm, it could have gotten
lost right?

No. This is the eﬁ?ire case file in 1985.

Ok then tell me why you no longer put things on
microfilm. Isn’t because things get lost, when
things are necessary to be used in cases like this?
I can’t tell you the things that went into £he
process.of deciding when to stop doing microfilm. I
know that in my personal experience in dealing with
it, microfilm machines can be a real pain to deal

with, the storage of the microfilm was not an easy
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process and then locating the microfilm is not a
real easy process. I don’t even know how that do it
today, if microfilm still exist. Obviously
secretaries creéted this document for me from the
microfilm. But as far as transition from microfilm
who made that decision or why.

Alright. I'm not going to make you a promise that
we are never going back to the 80's, but I am going
to try to transition into the 2000's. That’s when
Dorchester County sent you the items that you
examined listed as item numbers 1 through 13 is
that correct?

Yes.

Now, by 2009, y’all had changed your protocol bn
how evidence was received into SLED. Is that right?
I'm not sure that protocol changed but the process
changed. I don’t know what you really mean by
protocol.

That was a pretty broad question. Well, first of
all, you’ve already testified that the computer
system changed. There’s a lot better documentation
of the items as they were submitted.

There is a mechanism in place to know the flow of
the evidence through the laboratory due to the bar

code that didn’t exist in the 80's.
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Q:

And unlike the 80's now we know who takes the
evidence in from the departments who submit it,
right?

Yes.

Do you have a copy of the SLED’s forensic services
request that you received in 20097

I do. |

Can you describe the very last page --- well, is
there a signature of who submitted 1it?

Yes. 3

Is there a signature of who received’it?

Yes.

That’s different than what it was in the 80's
correct?

Yes.

Is this a more complete record of thé chain of
custody?

I would agree with that, yes.

If I can direct you to item 7 on that submission of
evidence, can you tell me what item 7 was
submitted, what that item was?

Item 7 was submitted és an oral wash.

And the analysis requested on that was?

DNA.

Do you recall what your findings were on that item?
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A:

Yes. When I did the inventory on the package I
received, I did not find item 7, the oral wash. I
indicated that on my report to Dorchester County
Sheriff’s Office.

So to paraphrase what you just said an item that
Dorchester County submitted to you for DNA
analyéis, when you opened it up it wasn’t in there?
Correct?

Well, you said that they submitted to me, but when
I opened it up, obviouély it wasn’t in the package.
The officers that deliver evidence to SLED, éften
times do not know what’s inside the package. Often
times they do a pre-log, what’s called a-pre-log on
a computer system and they list an item they may
think is in the package, and in this case it was
submitted by Buster Edwards. I doﬁ’t know if
Buster Edwards opened that package 6r not, but I
doubt he did. He listed it on the evidence
submission form. Around the submission form above
his signature it states that all sealed evidence
packages accepted by the laboratory are assumed to
contain what they are said to contain by the
summiteer. The laboratory does not conduct a
detailed inventory of evidence during the evidence

intake process. That inventory is done when I open
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} the package.

Q: So what that says is that, you are assuming that
what the submitting aéency says 1s in there is in
there? In other Wordé you are saying'if it’s not in.
there it 1s not our fault.

A: No, I am not assuming it is in there. They

submitted as saying to contain it. It’s said to
contain it. It is said to contain. It doesn’t

mean that it is in thére. When I inventoried it, I
didn’t find it.

Q: They said it was in there. You were honest when you
filled out your report, you say, they said it was
in there, but no it is not in there. You wrote that
down and reported it as part of the chain of
custody. Correct?

A: Yes.

Q: So if it was not in there it is not something that
SLED was responsible for, it was some error or
something that Héppened back at Dorchester County’s
Sheriffs office. Is that right?

A: Yes, obviou%%?é this form is not filled out by
SLED, it’'s fi&ied out by a agent with Dorchester
County. So, iﬁﬁthat respect. I would classify that
as an error that is was listed as being submitted

and it wasn’t in the package.
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Was oral wash ever resubmitted to you for
examination?

After 20097

After 2009? Did someone find in lying around on a
shelf somewhere and say we better send that up
there?

No.

And when you did your inVentory how many items
labeled vaginal wash did you find? | |

Just one.

Now, I want to turn your attention to State’s
exhibit #24. That is a document, a multi page
document, that.I think is a more comﬁlete
reflection of your work and the chain of custody of
these items. It’s a 16 page document, titled “Chain
of Custody”. Is that correct?

Can I see what you’re

Yes.

State’s Exhibit 24 seems to be a South Carolina Law -

Enforcement Division chain of custody form which
is, pages 14 of 16. If I have a full document that
says 16 of 16 here so you are missing a couple of
pages.

Now I want you to turn to page 13 of 16. You with

me?
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A: Yes.

Q: First of all, this chain of custody, what it does.
is it details every single person, place, location,
and examination done to each and every one of the
items at SLED is that correct? Every person that
touched it, every place it was, every exam
performed.

A: Yes. Well, when you put that, “when every exam
performed in there”, it doesn’t list that.

Q: Or every exam not performed?

A: This document really is just purely chain of
custody it doesn’t reflect any examinations
performed.

Q: Just wheré whatever was?

A: Yes.

Q: Now you, in about the 9*" line down your name is
there, and you are listed as a forensic scientist,
do you see where?

A: Yes, I'm followiné you.

Qs And what is that notation that you have made there?

Mr. Justis: Objection. Item not in evidence.
The Court: It’s not in evidence at this time.

Q: When you opened up this bég of stuff in these bags,
was anything mislabeled, was anything mis-marked?

A: That bag was submitted in 1985 clothing evidence.
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That’s not something that I received in 2009. And
no, nothing was mislabeled.
Now in 2009 did you receive cutting from panties?
Yes.
Did you receive a cutting from a skirt?
Yes.
Did you find those items listed on the receipt in
the proper envelope, or properly marked?
The actual items themselves are properly marked,
yes.
And the envelopes they were in?
Yes.
Were properly marked?
Yes;
So, what, so you found no need to make a notation
of a form from saying otherwise?
I did have to make a notation on the form
Mr. Justis: Objection Your Honor.

The Court: Again you can’t publish. It’s not

in evidence.

Q:

You had to make a change in the computer system
that reflected more accurately the items that were
in your custody.

Mr. Justis: Objection.

The Court: Sustained.

357
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Q:

In the course of your work with SLED, you make
notes about what you do with the evidence, isn’t
that correct?

Yes.

Do you recall anything being mislabeled or mis-
marked in the evidence you dealt with?

The evidence was labeled correctly.‘The submission
form had an error on it.

Can you describe that error?

There were two items listed as an envelope marked
“N”. In other words, item 11 was marked as item
“N”. And item 12 had an identical marking. So ,
there was an error on that form and I determined
that item 12 was indeed the cutting from the skit
and it should have been on my evidence submission
form as marked “M” and not “N” so I did make a
notation.

So item “N”, item 11 was the cutting from the
panties?

That is correct.

and that’s where you got the DNA that ties,
allegedly ties my client to the crime? Correct?
Yes.

And there was a problem with the labeling that

confuses that, or with the item labeled 12 or “M”,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

359

ross Examination of Mr. Bogan by Mr. Farley 359

the cutting from a skirt.

There was no problem with the evidence labeling. In
other words the envelope that had a cutting from
item “N” was marked as panties very clearly. The
envelope with the cutting from the skirt was marked
“M”. What I'm trying to tell you is that on the
evidence submission form, there was an error in
typing that I think was a typo.

And who would have made that?

I don’t know who filled out the form. I know it was
submitted by Buster Edwards, but I don’t know who
filled out the form.

So just to recap. Things are a lot different from,
the way that SLED operates is a lot different today
from the 80's, correct?

In what sense do you

The way that evidence is submitted, chains of
custody, evidence maintained and the like, things
have changed.

Well, evidence is still submitted by a law
enforcement agency, it’s still documented and there
are still evidence forms and submission forms. The
only thing that has really changed is the
modernization of the tracking of evidence through

(

’ [
the laboratory. So pretty much the same way that we
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were doing it back then in 1985, forms have
changed, we’ve instituted a new computer system
that enables us to track. That’s the major change.
The way SLED operates I wouldn’t classify that as a
major change.

Q: OK. Now we know who drops off the items from the
requesting agencies. Correct?

A: We’ve always known that.

Q: But now, in the 2000's we now know who took that
from that officer at SLED. Correct?

A: Yes.

Q: Now rather than using an alphabet to label things,
we us a number system?

A: Yes.

Q: Aﬁd that number is stuck to that individual item
and it follows it through it’s career, it’s life at
SLED. Is that correct?

A; Yes. I'm trying to think of all the instances in
which we sub-itemized things, but yes.

Q: For the purposes of this trial?

A: Yes.

Q: Chains of custody are much more detailed theses
days at SLED, is that correct?

A: Yes.

Q: We virtually know where any item at any given time
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is and who has that item. Correct?

Yes.

In 1988, there was an unknown number of vaginal
washes submitted for examination. Ié that correct?
The evidence submission form list 2 of them.

In 2009, there was one submission of vaginal wash.
Is that correct?

Yes. It was listed on the submission form as the
iﬁem that I did not find.

The oral wash you did not find?

Oh yes, the oral wash.

But- the vaginal wash there was only one in 2009 and
it appears in 1988 there were two. Is that right?
That’s what’s listed on the evidence form, yes.
And now on the evidence submission form in 2009,
oral wash is listed. The agency that filled out
that_form. Dorchester County put on that form as
item #7, oral wash. Is that correct?

That’s what’s listed on the form. Who filled out
the submission form I don’t know. Whether is was
somebody at SLED or at Dorchester.

When you opened up the stuff that was submitted by
that form there was no oral wash in there was it?
There was not.

And finally, there was a problem with the labeling
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of the panties, wasn’t there?
A: The evidence when I opened it was labeled

correctly. It was submitted and the evidence

on the submission form. So the item of evidence
that you are asking about is not mislabeled, it

misidentified on the evidence submission form.

Mr. Farley: I have nothing further at thi
time.

The Court: Alright.

Mr. Justis: ©Nothing from the State.

The Court: Is this witness free to leave?

Mr. Justis: Absolutely.

The Court: Any Objection?

Mr. Farley: No, Your Honor,

The Court: Our next witness please?

Mr. Justis: At this time the State rests
Honor.

The Court: All right. Ladies and gentleme
you have now heard the witnesses and received the

evidence from the State’s case in chief. That signi

please step to your jury room and do not discuss thi

362

submission form was filled out there was an error

was

S

Your

n,

fies

to me that there are matters that I must take up outside

your presence. So at this time I am going to ask you to

S

matter or allow anyone to discuss this matter with you.
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We will be with you shortly.
(Jury break)

The Court: All right. Motions?.

Mr. Farley: Judge, we move fof a direct
verdict at this time. If you take the evidence in the
light most favorable to the State, the State has not
prove their case and no reasonable jury could draw a
conclusion on each and every element.

The Court: Tﬁank you so much. I would
respectively deny your motion. Of course, combining the
testiﬁony from this last witness with regards to the DNA
and when you put'that together with the téstimony of the
alleged victim, I think there is evidence on each and
every element and therefore I would respectfully deny
your motion . As you know it is not for me to weigh, it
is for me to ascertain whether or not there is evidence
for each and every elements of each of the offenses for
which the jury could make a determination ofnquilt. I
would respectfully deny your motion noting specifically
your exception to those. Let me ask you this question.
Will the defense be presenting any witnéssés?

Mr. Farley: No, Judge. Obviously, we want to
ask the Defendant

The Court: We’re going to do that right now.

Mr. Farley: If we can, I1'd like to close on
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the record today.

The Court: Wonderful. Here’s what we could do
though, I'm going to have a conversation with your
client and then we will go over the charge and then
we’1ll go back over in the morning. Thank you.

All right. 1If you would please ask your
client to be so kind as to'please stand. If you would
swear him for me. Thank vyou.
| Députy Clerk: Please raise your right hand.
Do you solemnly swear or affirm to tell the whole truth
and nothing but the truth?

Mr. Holmes: Yes.

The Court: Thank you so much. I’11 be with
you in just one second. Now you, of course, are Mr.
Herbert Lee Holmes?

Mr. Holmes: Yes.

The Court: Okay. Mr. Holmes. I am going to
be asking you some questions but before I begin I am
going to ask you in advance i1if I go over something and
you do not understand what I'm talking about I want you
to please let me know, okay?

Mr. Holmes: Okay.

The Court: Mr. Holmes, if I go over something
with you that does not make sense to you please just let

me know and I'm going to explain it to you in a
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different way, ékay?

Mr. Holmes: Yes

The Court: Very well, if you need to stop and
speak with your attorney before hand I want you to feel
free to do that, okay?

Mr. Holmes: Okay.

The Court: Alright. The reason that I am
going to be discussing the matter with you is because we
have now reached the point in the trial which you may
present your defense. And what I want to talk to you
about is your right to testify and your right to claim
the protéctiqns given to you by the 5% Amendment of the
Constitution of the United States. Now, the Constitution
of the United States, the 5% Amendment and the |
constitution of South Carolina statés in part, that no
person shall be compelled in any.criminal‘case to be a
witness against himself. This means, Mr. Holmes, that
you can not be required to testify in this case.
Obviously, you have the right to testify on your own
behalf, however, no one can make you testify. This is a
personal right of the 5% Amendment right, a personal
right. And no one can waive your 5@ Amendment right
except you. If you decide to testify, Mr. Holmes, you

will be subject to the same rules that govern other

witnesses and duly be examined and cross examined on any
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relevant issues in this case. In addition, if you have
any convictions involving dishonesty or false statements
or for crimes punishable by imprisonment for more than
one year and this court determines that the probative
value of admitting this evidence outweighs its
prejudicial effect you, the solicitor will be able to
introduce your record for the purpose of attacking your
credibility but only for that reason. In other words I
would give the jury a curative instructions telling them
that they could only consider that record in the event
that one was to be submitted. That they could only
consider that record for the purpose of determining your
credibility, meaning what weight they want to give your
testimony, and do they believe it, not for any other
reason. Now, 1if you decide to testify, this decision on
your part must be freely voluntary and intelligently
made with the knowledge of the protections given to you
by the 5% amendment and the consequences 6f your
decision to testify. If you decide not to testify, I
will instruct the jurors they can not give the fact that
you chose not to testify in any decision what so ever.
In fact, I’1l tell them the fact that you didn’t testify
has absolutely nothing to do with whether you are guilty
or not guilty and they cannot consider that. 1In fact,

they can’t even talk about that in the jdror room.
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Because exercising your 5% Amendment right is you right
and you don’t have to prove anything. The verdict is
and remains on the State to prove guilt or no guilt
beyond a reasonable doubt the jury cannot talk about it
even in the jury room. It doesn’t have any relevance on
wether you are guilty or not that burden remains on the
State. I will actually tell them that.

Now, your decision whether you choose to
testify or whether you choose not to testify is entirely
up to you. I know you’ve been talking to your attorney’s
and that’s important to do that. Continue to speak to
your lawyers and your family or friends or anyone else.
But you have to know, the final decision whether to
testify or whether not to testify, exercise ybur 5th
Amendment right, that is a matter for you to determine.
Do you understand what I have explained to you?

Mr. Holmes: Yes, Your Honor.

The Court: Do you have any questions about
what I just said?

Mr. Holmes: Nb.

The Court: Fine. Are you prepared to make
that'decision? Whether you wish to testify‘or whether
you wish not to testify?

Mr. Holmes: Not at this time.

The Court: All right. Now, here is what I
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want you to know. We are going to in just a few minutes
I'm going to call the jury back in and I’m going to call
upon your lawyers and at that point y’all will rest?

Mr. Farley: Yes

The Court: If Mr. Holmes you would like to
talk with your lawyers one more time, you want to speak
one more time because this is important. Lawyers, will
you talk to your client one more time.
(Counsel talks with Defendant)

| The Court: If you want to go out and you have

a private conversation I want you to feel absolutely
free to do that.

Mr. Farley: Judge, that is not necessary. We

~are ready to go forward.

The Court: And does he continue to wish not
to testify?

Mr. Farley: He does. Yes.

The Court: Alright. Very Well. Here’s what
we are goilng to be doing. I'm going to in?ite the jury
to come back in and then I'm going to dismiss them for
the evening and they will hear the arguments and the
charges tomorrow and then we are going to have an
informal charge conference. Bring in the jury please.
(Jury re-enters courtroom)

The Court: Ladies and gentlemen, we will now
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turn to the defense.
Mr. Farley: Your Honor, the defense rests.

The Court: Very well. Ladies and gentlemen

you have now heard the witness and received the evidence
in this case. What remains for us are the arguments of
counsel and my charge or instructions on the law. And
there is an old rule and it is you don’t begin that
process after 4:00 and that reason is the jury doesn’t
get the case until 6:00-6:30. So we will do that in the
morning. I want to review with you what is going to
happen in the morning. When you return tomorrow morning
you will hear the arguments of counsel énd then my
charge and the instruction on the law. And then you are
going to receive this case for your deliberations.
Ladies and Gentlemen, remember as we leave each other,
do not discuss this matter or allow anyone to discuss
the matter.with you cause you have not heard the
arguments of counsel. And you have not heard the
instruction on the law and you are not prepared at this
point to deliberate. So, when you go home, curiosity is
going to go up several notches but do remember, let’s
not discuss this matter or allow anyone to discuss it
with you. You can put it on the Judge and that would be
me. You have to go home and rest, you have worked very

hard today. Now, Ladies and Gentlemen, the same
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admonitions are still in place. Do not read anything,
do not listen to anything regarding this matter. That'’s
radio, television, newspaper and internet. Don’t do any
research. Don’t go to wilkipedia, don’t go bloging
don’t go to facebook about the matter, or any other
social media because it is critical that you receive all
the information that you will make your mind up in couft
during session. Everyone please remember to leave your
communication devices away from the courthouse. Of
course if you forget that tomorrow and it follows you in
the courthouse and hops into your pocket, Jjust remember
to turn it over and we will return itbto you.

Again, when you return tomorrow, arguments of
counsel, charge and instruction on the law, and you will
take this case for deliberations. Ladies and Gentlemen,
have a good evening and we will see you at 9:30 in the
morning.

(Jury dismissed for the day)

The Court: Alright you have now received the
charge. I would be grateful before you all leave if we
could have an informal charge conference. I’11 be glad
to hear your motions.

Mr. Farley: I do, your Honor. I would like
to renew my motion for a directed verdict, and I renew

all the other ones I've made throughout this trial.
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The Court: Thank you very much. And on the
same basis as earlier today I would respectfully deny
your motions noting your objections. If you would be so
kind fo come to chambers for én informal'cha;ge
conference.

(4/25/13 A.M.)

The Court: Good morning. Anything from the
State?

Mr. Justis: Nothing from the State.

The Court: From the defense?

Mr. Farley: No, your Honor.

(Mr. Herbert Holmes enters courtroom)
| The Court: Alright. Are ‘we reédy?
Mr. Justis: Yes, Your Honor.
The Court: Okay, then we will hear our

closings. You will have the final closings Mr. Fafley.

Mr. Farley: Yes, Your Honor.
The Court: Alright, you ready?
Mr. Justis: Yes ma’am

The Court: Okay. Bring in the jury[ please.
(Jury enters courtroom 9:58 a.m.)

The Court: Good morning, Ladies and Gentlemen.
We will now hear the closing arguments. Mr. Justis.

Mr. Justis: Good morning ladies and

gentlemen. First of all I want to thank you for your
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‘'service here this week. You have fulfilled your civic |
duty that as the judge ipstructed you és one of the most
important dﬁties you have as a citizen. A 29 year
mystery. That’s what this case has been. And I'm going
to talk to you briefly about the law in this case. First
of all, Mr. Holmes is charged with the crime of
kidnaping. And the elements or the definition of
kidnaping, is simpiy to unlawfully seize, confine,
inveigle, which means to lure, decoy, kidnap, ébduct, or
carry away another person by any means without the
authority of law. That’s the definition of kidnaping.
That’s whaf the State is required to prove. Each one of
those elements beyond a reasonable doubt. Now the next
crime he is chafgéd with is criminal sexual conduct
first'degree. That requires essentially three elements.
The first one being, the actor, or the defendant, must
engage in a sexual battery with another person, and he
accomplishes this sexual battery by doing one of those
four things. It’s basically an aggravating circumstance
we have to find. Either using aggravated force. For
example, threatening with a gun, a knife, a deadly.
weapon. A forcible confinement. For example, locking
someone in a room, a back room maybe. Kidnaping them.
You saw the definition of kidnaping, moving them to a

different location. A robbery. Taking something from
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them or from their presence. Or any other similar
offense or act. If you find any of those»aggravating
circumstances, that satisfies that third element. Now,
criminal sexual conduct, I told you aboﬁt a sexual
battery, that was element #1. A sexual battery in South
Carolina is defined as sexual intercourse, cunnilingus,
fellatio, anal intercourse or any intrusion, however
slight, of any part of a person’s body or of any object
int§ the genital of anal openings of another person’s
body. Except, and there is an exception, when such
intrusion is accomplished for medically recognizéd
treatment or diagnostic purposes. For example, you go to
your doctor and he was performing a consensual medical
procedure. Now next in South Carolina section 16-3-657
Code of Laws. There are laws in South Carolina. And
there is a law that states the testimony of the victim |
need not be corroborated in prosecution under section
16-3-652 which 1s criminal sexual conduct. So the
criminal sexual conduct in this case, is 16-3-652,. What
that means is, the testimony of the victim, if you
believé it, and if she has given testimony to meet all
the elements you need to meet for criminal sexual
conduct, you can, you don’t have to, but you can believe
her.testimony and convict based on that. You ddn’t have

to have corroborating testimony. And that’s because
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usually these crimes take place in private. People don’t
do these crimes out in public. Next, credibility
factors. The‘evidence you heard in this case came to you
in two forms. One, physical evidence like this and
secondly, testimony from this witness stand where
witnesses approach this witness stand; place their hand
on the Bible and toock an oath to tell the truth, the
whole truth and nothing but the truth. Took that stand
and then answered questions. Questions from the state
and questions from the defense. That’s testimony. How
do you judge whether or not they are telling you the
truth. Well, you look at various credibility factors.
And this is something I submit you do every single day.
This is something you are qualified to do because evéry
day you ére making credibility judgements on every
person you come in contact with. ¥our wife, your
husband, your parents, your children, yourbfriends, your
enemies, people you like and people you don’t like. You
ére consistently evaluating do I believe what they are
telling me. These are just some factors you look at.
There are not an exhaustive list. Their demeanor. Are
they forthright or hesitant when they are answering
questions? Are they consistént.or does their story
change? The opportunity to know the facts they are

testifying to. Biased? Do they have any biased, do they
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have any reason to lie. And finally, was they testimony
corroborated? Do other people match up to what they are
saying. So those are some of the factors you look at
when you are judging Credibility7 Now reasonable doubt.
You heard this. The State has to prove all those
elements beyond a reasonable doubt. Now, the defendant
has rights. But the State'has rights, too. And the Staﬁe
has a right to a guilty verdict when there 1is proof
beyond a reasonable doubt that the offense was
committed. The State has that right. Reasonable doubt is
not proof beyond any and all doubt, it’s a reasonable
doubt. There are very few things that we are certain of
in this world. For example, I might doubt that the
earth revolves around the sun, but ask yourself, is that
reasonable? I mean, I’ve never been in space. I
haven’t physically seen it, but is that a reasonable
doubt to have? Bottom line, if you are firmly convinced
that the defendant is guilty, you muét find him guilty.
Now that’s the law on the case and the Judge will
instruct you on that after we give our arguments so if
anything I said contradicts what the judge will tell
you, you follow what the Judge told you because as she
said, she is the judge of the law. You are the judge of
the facts.

So let’s get into the facts. As I mentioned to
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you this has been a 29 year mystery. PhilvGiese in his
opening told you that. He gave you a little preview of
what to expect in the case. He told you about the story
of what happened in that bookstore in October of 1984.
What happened to NGNS BEE- Now, the judge told you
in the_beginning that this is not TV. This is not the
movies. This is real life. These are real people and
this is a real trial ‘and what lawyers say, Me, Mr.
Giese, Mr. Farley, what we éay is not evidence. It is
Just dur view of what we think the evidence shows. The
evidence from this case came from that~witness stand. It
came entered into the form of physical exhibits.

The defense in their opening made several,
what I call, assertions. Let’é talk about a few of
those. Because I’m confident that théy made assertions
in their opening, they made assertions as they
guestioned witnesses, and I am confident that they are
going to make assertions in their closing. What did
they say? 1In their opening and Mr. Farley, I wrote this
stuff down as he was saying it, he said everything he
said was a lie. All the evidence was planted. It was a
different time and the way they did it was wrong.
Meaning the way they did it back in the 80's is wrong.
That’s what he said in his opening. Throughout this

trial, what did he do? He focused on the SLED intake
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forms. You saw these ad nauseam. They are in evidence.
They will be back there if you want to look at them more
they are back there for you. But, what did he argue
about? Where’s the signature? Where’s the Signature?
Well, it says on this signaﬁure, a person receiving the
evidence. I submit to you they did not sign it there
because the were not actually doing the inventory at
that time when they received it. As Ken Bogan told you,
he receives a sealed package. And when he gets ready to
work on it, they don’t open it up right then and there,
they want to open these things up as few times as
possible. So he waits till he’s ready to work on it,
opens it up, and then does an inventory. And he
testified many times, we know specifically in 2009,
where something was listed on a report, that was
generated, and when he opened it up it wasn’t in there.
So'they are not going to sign these forms verifying that
all that stuff is in there, when they haven’t physically
looked at all those things. But what do they have? They
have a time date stamp. Anybody can sign it. This is a
time date stamb you can only get at SLED. It has the
time and date on it. I submit to you that is even
better than a signature. But that’s what he talked
about. That’s what he asserted. Because of this,

there’s not a signature, there’s only a time date stamp
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from SLED in their stamp this is not good. You shouldn’t
believe the evidence. And he also focused on the old
hospital room where the old sheriff’s department was in
the 80's was a converted bathroom. Well, you heard
Major Moultrie, a 46 year veteran. Dale Nevins, 36
vears, they explained what that room looked like. What
‘they did to that room and how it was secured. Okay, it
was a former bathroom. They didn’t build that building.
They moved it to that building that had already been a
hospital . But the thing they did tell you about was it
was secure. He focused on errors on inventory sheets and
not actual physical evidence. You heard him discuss with
Ken Bogan, talk about M & N and the envelopes and on the
feport they both had N. The cuttings from the skirt and
the panties both said “N” on the report. But as Ken
Bogan sféted on the actual evidence, that’s in there, it
was correct. It wasn’t wrong on the evidence. Someone
typed it in wrong when they created these reports. So
these reports that he claimed were so good in 2009,
gueés what? A typographical error is on them. So he
want’s to make the argument that the 80's were bad
because they didn’t have all thése reports. But, it’s in
2009 that these errors were made on the reports. The
bottom line is that the evidence in the 80's, 90's,

2000's and now 2010's, is here, is protected.
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The defense assertions can be summed up in 3

main ideas. Think about theses. Think aboﬁt them when
you hear their closings. Number 1. Methods of tracking
evidence on paper is so much more detailed now that when
it was in the 80's that they must have done it wrong
back then. Just because we can track more, the 80's must
have been bad. They did it wrong just because they did
not have bar codes, scanners, and computers or computers
that have as much memory as we have now. éecond, since
it has been 29 years since this'has happened and the
evidence has been handled many times, which it was, you
can not trust the evidence. It had to have been mixed
up, lost, screwed up somehow. Had to been because it has
been 29 years. Well, what we find out is, and y’all will
have these back there. See those tubes? That’s what
they put the different things in from the hospital.
Those tubes. If you look at.some of this stuff. Some
of those envelcpes, you have the envelopes in this, one
treatment room, SN EEEEE- FPeacock Cox. .Remember
Ms. Cox, Ms. Schafer, she was the nurse. 10-25-84,
19:30. Their procedures were so bad back in the 80's
that they were just able to keep all this evidence for
29 years and not loose it. I submit to you, that if the
procedures were so bad, we wouldn’t héve all this stuff.

But it will back there. You can look at it.
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Then, finally, either the evidence was planted
or cross contaminated. You have to believe that. 1It’s
been 29 years. All these people touched it. They must
have messed with it. Well, think if they planted
evidence back in 1984, 1985, why would they wait 29
years to hold the man responsible? Okay, lets’ plant
some evidence of a person that we have not idea of who
it is.’And then we will just wait 29 years and then
we’ll arrest him and have a trial and do all that stuff.
Yea, that sounds like a good idea. That’s what he want’s
you to believe.

Ladies and Gentlemen, I call this the octopus
defense. If you are familiar with octopuses, they are
very intelligent species. They have a natural defense
system. They have ink sacks in their tentaclés. And what
they do, when they feel threatened, they are in danger,
they secreﬁe this black ink. They splash about and the
ink muddies up the water. Then they can make a quick
escape. I submit to you, that is what the defense is
doing. They are mudding up the water with, oh they
didn’t write DNA in the right box. Because they don’t
want you to look at the real facts in this case, the
real evidence. They don’t want you to look at this. They
don’t wént you to look at all these éignatures and dates

and notations. They want you to look at this stuff. It
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says 2 vaginal wasﬁes and da da da; they want you to be
confused;as to how many vaginal washes, and could have
peen somebody else’s, they don’t want you to look at the
real evidence. The only evidence you heard in this case
came from that witness stand. The only evidence. And
the only evidence is right here. That’s the only
evidence. Now let’s talk about the evidence in the case.
Tt boils down to two questions. Number 1, Was‘ [ P.R. |
BEER raped and kidnaped in 19842 Number 2, did
Herbert Holmes do it? I mean, essentially that is what
the case is about. Question number 1. You heard from
S herself. She took the stand, she summoned
up every ounce of cburage she had. She waited 29 years.
She lived with this fof 29 years. She came into a
courtroom full of strangers and revealed the most
intimate details a person can reveal. She explained how
she was raped orally, anally and vaginally. If that
wasn’t enough, after he was done doing all that, he made
her take off her wedding ring and ran out the back door.
Her testimony, even though it was not required to be
corroborated, it was. It was corroborated by Rick
Campbell who was there on the scene. How did he describe
her? Hyéterical, was the term he used. And what about
the ﬁurses? We heard from Michelle Aimes; Michelle

Vevon now, and Lisa Schafer who was Lisa Cox back then.
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They both testified that they were the individuals who
assisted in the exam and the collection of the evidence.
They testified that they took the clothes off of her
that she was wearing and they placed them into this bag.

f
They rapped them up in these brown paper bags and
labeled them, you see the stamps, they placed it in
these bags. They collected that evidence. Ladies and
Gentlemen, I submit to you there is not proof beyond a
reasonable doubt. There is probability beyond any doubt
that she was raped and kidnaped in October 1984.

So that leads us to the second question. Was

Herbert Holmes the man responsible? In crder to answer
that question, for lack of a better term, take you on a
magical mystery tour of the evidence. We had to follow
this evidence from 1984 all the way up to‘2009 when it
landed in a lab in the hands of Ken Bogan, a 30 year
forensic scientist. Now, the evideﬁce started with
Michelle Vevon, Lisa Schafer, two nurses, each with over
30 years experience in nursing. What did they testify
to? They testified in detail how the sexual assault
exams were done back in 1984 and how they collected the
evidence. How they meticulously collected the evidence.
Clothing, Wash, swabs, samples, combing’s. And Lisa
Schafer, she was the head nurse of that unit, she

personally assisted the doctor with that exam and the
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collection of that evidence. And this is a lady who is
the Vice President of nursing for Roper St. Francis.
That means she is the top nurse in all of St. Francis
Hospital. Roper St. Francis. You don’t get to that
position by losing evidence or not doing a good job.
James Knight. He picked up the rape kit. He was the
officer that drove EGEE down to MUSC, waited, picked
up the rape kit. And we know that because we have this
document. This document shows, first of all the
inventory of what they got and they testified, the
nurses testified, that was their handwriting Lisa Cox
says that’s her’s, Michelle testified that the pluckings
is hers. That'’s Michellefs signature, James Knight'’s
signature, the time and date of [ P.R. I BENENCE
Knight picks it up. Does he tamper with it? No. He
states thét. What does he do? He drives up to
Summerville and turns it over to Dale Nevins who was
assigned to be the lead investigator. Dale Nevins, what
does he do? He puts it in the evidence room, the former
bathroom. But what does Dale tell us? Well, Dale as I
said before 36 years experience in law enforcement, from
1984 to 1993 he was the person responsible for that
evidence, protecting it. And he did. Yes, he made three
trips to SLED during ﬁhat time, he made those tribs, he

took that evidence up there. Other people brought it
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back. What did those other people do? They just
transported it. And he testified in tﬁat time frame it
had never been tampered with. The only person that even
manipulated that evidence, went into it, was Ken Bogan
‘during those times which is kind of amazing that Ken
Bogan was there in 84, 85, 88, 2009, 2011. Then we
heard from Major Moultrie. 46 year veteran. Started as a
road deputy. Worked his way up to Major. He was the
Captain over investigations back then. He was Dale’s
boss. He testified that three people had a key to that
evidence room. Him, Dale Nevins, and Sheriff Karl
Knight, that’s it. Period. Earl Asbell, he was the
bridge, what I call the bridge. From kind of the 80's to
"the modern era . 30 year veteran. He testified that he
took custody of all the evidence from Dale. They did an
inventory. Didn’t have to do an inventory. All they
had to do was say you are in charge of that evidence
now. But they went through and they did an inventory. He
moved the evidence into the new Sheriffs office on
Deming way. You heard how he did that . He made sure
everything was boxed up and sealed. No dne tampered With
it. Bottom line, the evidence was secured and not
fampered with. But, one more thing about Earl Asbell,
one unique thing, he had the foresight to take this

evidence in 2009 and send it up to SLED. It was a cold
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case. It was just sitting there. Dale Nevins wasn’t at
the Sheriff’s Office anymore. So your lead investigator
wasn’t there anymore,lIt was just sitting there. For, at
that time, 20 years and hadn’t been touched in 20 years.
Earl Asbell had the foresight to say, you know, DNA has
advanced so much, I'm going to see if they can do
something with this evidence. If it wasn’t for Earl
Asbell for making that decision, we wouldn’t be here
today. This evidence would still be locked up at the
Sheriff’s Department That was a key thing that Earl
Asbell did. And when he did that he turned it over to
Buster Edwards. You heard from him. A 27 year SLED
veteran. Retired. Came to the Sheriffs Office. Had
been working there for 5 years as an evidence tech.
Entered stuff in the computer and run stuff back and
forth to SLED. That’s what he does. And he took this
in 2009; there’s his signature, there’s the date.

That’s when he takes it up to SLED. Does he tamper with
it? No. He was even asked, or he stated, SLED would not
take evidence_if it was open. Ken Bogan said the same
thing. He takes it up there, appafently he filled out
the inventory sheet and we know he made a typographical
error, said there was something that was in here that
wasn’t. But hevalso testified that he didn’t actually

open this suff up to do an inventory. He just trying to
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figure out what’s in here when he does that sheet. He’s
going based on old reports and what’s suppose to be in
there, or what might have been in there at one point. So
remember as evidence goes ué and evidence is being
tested, sometimes evidence 1s used up. Certain parts of
evidence.

Mr. Farley: Objection, Your Honor. May we
approach?

The Court: Sure.

(Counsel approach without court reporter)

Mr. Justis: As I said Ladies and Gentlemen,
he made that inventory, he’s looking at the bag. And
then we came to Stephanie Stanley. She was the SLED
agentvand her testimony was really brief. What happened
as she explained was she gets this, and és you heard
from Ken Bogan, the computer system changed. And they
now have longer lab numbers. So it’s a new lab number so
they think when it first comes in, its in a newer bag,
so it’s a new case gets assigned too Stephanie Stanley.
She gets it, she cuts it open, she pulls the evidence
out and she sees Ken Bogan’s name all over the stuff.
KLB, KB. His initials. So what does she do? She
£estifies, she seals it back up, dates it, brings it to
Ken, opens it back up, shows it to him, seals it back

up, and then Ken takes the case. That was her testimony.
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And Ken, what did he testify to as far as fhis chain?

It was always sealed when he got it. He always
documented what he did and he always sealed it up before
it left him. That’s it. That’s the whole tour of the

evidence. That’s the tour that this evidence took. And

~most importantly, that’s the tour that started with

these panties. Because ultimately the DNA that the State
relies on, is found from a cutting from the panties. And
we know from Ken Bogan that these panties, in 1985, 1is
when he took the cutting. He told you that. And that
cutting, was placed, it is in this kit here, that’s
where the cutting is. So in 1985 it came back in here,
yes, these panties they are in here, but after 1985,
getting the cutting that’s it. There’s no more testing
on them. The testing was all done on the cutting that
is located in this bag. Now, the defense might érgue
that forms may have been filled out differently, or a
signature could have been added, but the bottom line is,
there is no evidence, zero that the evidence was planted
or tampered with. For 30 years, surviving multiple
trips to SLED, surviving moves, hand to hand, this
person to that person, the evidence-is still here.
Secured. Now the buccal swabs. These were the swabs
taken frbm Herbert Holmes. In 2011. You hear how they

were collected, a g-tips how they get it, dried it out




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

tate of South Carolina vs. Herbert Leroy Holmes 388

sealed it, Buster Edwards takes it up. 1It’s all sealed.
It goes to who else? Ken Bogan. He opens it up, he
tests it and develops a DNA profile. It comes back, it
is all sealed. That’s the trip that this evidence makes.
Much shorter trip. But everyone -who testified, testified
that when they got the evideﬁce, it ‘was secured and it
was not tampered with. The only persoh that essentially
tampered with the evidenée was Ken Bogan because that is
his job. To test thé evidence.

As this trial progressed, each witnessl'
represented a piece of the puzzle. You can think of a
trial as a jigsaw puzzle. And they'each represent a
piece of the puzzle. BAnd as these pieces were laid out
at times yoﬁ don’t know what to make of it. You can't
see what the pictﬁre is. But as they were assembled, the
picture starts forming. Aﬂd the person that assembled
all those pieces was -Ken Bogan, the SLED analyst. For
two hours on that witness stand he testified. He
answered questions from me and he answered question from
Mr. Farley. He answered all of them. And you don’t need
me to tell you what he said, you’ve heard it. But above
all of everything he said he told us something very
important. He told us he was able to extract DNA from
these panties, a cutting from the crouch of these

panties and that DNA, is not‘just Herbert Holmes DNA, it
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is IEEEE _ DNA. It’s thei: DNA. And how sure was

he? He did a statistical analysis. And he said that it
was, the odds in selection another random individual

that matched that profile, was one in three hundred and

>fifty billion. That’s 350,000,000,000. That’s 9 zeros

after the 350. That’s the odds that someone else other
than him, contributed part of that DNA tb those
panties.

Now, Herbert Holmes might have run out the
back door of the Bookbag back in October of 1984, but he
left behind his DNA and no matter how long he ran, he
could not outrun the tenacity of the Dorchester County
Sheriff’s office, the State Law Enforcement Division and
above all Forensic Scientist, Ken Bogan. That DNA
remained in the custody of the Sheriff’s office and SLED
for 29 years until it was extracted by Ken Bogan showing
that justice may sleep but it never dies.

As we close the final chapter in this 29 year
mysteﬁy, we learn that facts are stubborn things and
that science is cbnstantly advancing. HESE B 2nd
her nightmafe and this 29 year mystery ends today.

Thank you.

The Court: Thank you, Mr. Jﬁstis. Mr.

Farley?

Mr. Farley: Thank you, Judge. If it pleases
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the Court?
The Court: Yes sir.

Mr. Farley: Mr. Justis spent the vast majority of his
time in a defensive position. That;s my job. He was
telling you all the things that I was going to say, of!
course I'm going to say them, because they are true.
They are common sense. Now I'm not going to go into the
law. That’s Mr. Justis and the Judge’s told you at the
outset of this case, she is the only person that’s in
this entire courthouse that is qualified to give you the
law in this case. You have to listen to what she says.
And you have to apply the facts as you heard them, as
you understand them, to that law. So I am not going to
go into that, but I am going to go into the mystery the
Solicitor’s office has painted. It’s witty, it’s funny
that we are talking about a bookstore, and a mystery

- book, but this is not funny, this is serious. This is
that man’s life. This is that woman’s life. And this
has been a part of all of our lives from the recent
past. So this isn’t a funny mystery, this is serious.
And I take this with the upmost seriousness. This case
is based solely on DNA. One piece of DNA. A tiny pilece
of DNA. When I was taking computer classes in high
school we were taught that computers don’t get things

wrong. It’s garbage in, and when you put bad stuff in
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you get bad stuff out. And that’s exactly what has
happened in this case. The science is only as good as
fhe data you put into it. And this data was corrupted
from- the very onset of this case. |

'Speaking of DNA, Mr. Boéan said that DNA was
used to identify war dead. DNA wasvused to identify the
dead at 9/11. But what he failed to mention was that DNA
was also used to prove that people who have been sitting
in prison for years are actually innocent. Perhaps you
have heard about the Innocence Project. So, you’ve got
to think of DNA as not just a tool for the police, but
it’s a tool that if uséd properly, can vindicate peéple
who are wrongly convicted. The State went into the
Burden of Proof and that is probably one of the most
important things that ya’ll need to remember. Remember I
told you, you had to check your passions at the door.
You have to take this set of facts, admittedly horrible
facts,‘if you find they truly happened. But an
admittedly horrible set of facts. Leave emotions aside
and decide 1f by the law of this country and in this
State, you have enough evidence to convict my client.
The burden of proof, they have to prove that my client
committed this crime and that the crime was actually
committed beyond all reasonable doubt. Straight from the

Solicitors mouth and you are going to hear it straight
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from the Judge’s mouth. The State has the burden to
prove this, not us. And we didn’t put up a defense
because the State did not prove this. You saw that. In
our country, we have the right to due process. When
Thomas Jefferson penned the Declaration of Independence,
he talked about three rights. Ya’ll remember this from
civics. Life, Liberty and the pursuit of happiness. The
purpose of a trial is to determine if the State can take
away a person’s life, liberty and pursuit of happiness.
And your job, you are a check on the State of South
carolina to make sure that they can’t take away my
rights, the Jﬁdge’s rights, your rights or the
defendant’s rights. Your job here is extremely
important. You are a pillar of our democracy. I'11
talk a little more about reasonable doubt. My wife is an
orthopedic physicians assistant. She goes into the
operatihg room and replaces people’s knees, joints,
hips.' There’s reasonable doubt in this case because of
the chain of custody. The evidence from point A back in
1985 to today is messed up. Do you know what they do to
prevent any doubt whatsoever in the operating room? Any
person who’s going to touch that patient 'has to take a
sharpie, which you probably pay about 100 dollars for
because medical bills are through the roof, but they

take a sharpie, the med tech, the surgical tech that’s
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going to cut the knee signs their name on the proper
knee so they know the knee. Then my wife comes in, she
draws out where the incision is going to be and signs
her initials there and then the doctor who is actually
going to do the cutting on the bone in replacing the new
knee, he signs off on that. That’s the chain of custody.
That assures that the patient isn’t going to have the
wrong knee operated on. Or is suppose to go in for a
knee surgery and gets confused and has a hip surgery.
That’s’ important. We expect out of our doctors. We
also expect a heck of a lot more out of our police.
Police have the power to come into our homes, to arrest
us, and they even have the right to kill us under the
right circumstances. They carry handguns, they carry
handcuffs, they are the State. I have a lot of respect
for law enforcement. My father was a military policeman
in Vietnam, my sister is on the southern boarder right
now on the US border patrol. My aunt and uncle were
both detectives with the Chatham County Sheriff’s
Department in Savannah, so I have a lot of respect for
law enforcement. But, we also — I have a lot —-—-- we
require a lot out of them. Just like a surgeon, they
have to give 100% all the time. With great power comes
great responsibility. They didn’t live up to that

responsibility in this case. They have to give it 1003
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of the time. There is no margin for error. You can not
send aﬁ innocent man to prison unless you are sure
beyond all reasonable doubt that he committed the crime.

The State talked about the problems with the
case. Pardon me, but this is going to take awhile,
because the p:oblem the case is replete with problems.
I'm going to try to go subsequently, and kind of pair
that with the witnesses as they spoke. We will start
with Ms. HIGEGEE- I agree Ms. HEEE is a brave person to
get up on that stand. She was obviously nervous. I
told her I was nervous. There’s a lot riding on this for
everybody. I understand that. That may be why she got
the date of the incident wrong when was sure that it was
the 24™, but every other shred of evidence in thié case,
if you believe it, said the incident happened on the
25, You and I know that because she was probably so
terribly nervous.

Describing the events of the event, the
perpetrator allegedly walked into the store, walked over
to the mystery section as The State reminds us every
time, picked up a book, brought it to the register and
set 1t on the register. Set it on fhe counter. Did you
hear of any fingerprints on that book? Did ybu hear of
any DNA evidence taken from that book? Touch DNA? You

didn’t. She also said the perpetrator was in his late
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20's but in fact, the defendant was 19 at the time this
incident allegedly to have been committed. That’s a
pretty big discrepancy.

Let’s move on to the hospital. The people at
MUSC knew how to do a chain of custody. They were
highly trained. They did it the right way. But after
them it went to , it didn’t go so well. There were a
few problems; but that is probably.a problem with
memory. Not sure exactly who was'actually'in the room-
when the evidence was actually collected. Or who
actually sealed and signed. Their names were on there
but they don’t recall who took the pluckings, who did
theloral wash, all of those things. And I ésked them if
they knew.if there was a 19 year old black male in that
same trauma unit the night of that incident and they did
not know. They had no recocllection. I want to move on
to Detective Knight, the son of the sheriff at that time

- and the brother of the now sheriff, L.C. Knight. He
wasn’t sure i1if he brought the rape kit if he brought it
to the hospital or if it’was as the nurses testified,
something that they aséembled from things that they had.
It was different in that day. They didn’t have, “rape
kits”. Negt Lieutenant Nevins gave his testimony he was
the chief investigatof but he came in a‘courtroom two

days ago and came in here to convict a man, ask you to
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convict a man, but hasn’t event even looked over the
case file. He was unprepared and unable to answer
important questions about the case. He was the point
man on this investigation . He is what ties 1984 to
today. That’s a very important roll that witness plays.
Its been a long time. I understand that but police have
to give 100% all of the time if they are going to take
away life, liberty and the pursuit of happiness. He
talked about the preservation of evidence how it’s
important to put evidence in paper bags where it could
breath, that was an important procedure back then but
when you take that paper bag and stick it in a plastic
bag with that, that, all these things there’s a couple
problems with that. One, there’s a problem of cross
contamination , but then you seal it up you have
defeated the purpose of putting it in a péper bag
because you have put it in one giant plastic bag and
left it on a shelf to sit for 29 years.

Darn right that I talked about SLED didn’t
sign their forms. We don’t know who he turned it over
to at SLED. If that form had been signed that I
guarantee you that person would have sat in that chair
right their explaining, that yes, I received that
evidence from Dale Nevins. I guarantee that. You know

why that person is not here? Because no one signed for
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it. This is a standard form, completed, created by the
State of South Carolina, the same as these people. With
a signature spot that was not used. Oh well, it was
good enough for government work. That’s how we did
things back then. You know whey they don’t do things
like that the same? Because it was wrong, there is too
much room for error. There’s too much of a chance that
someone is gong to be deprived of their liberty because
of a mistake.

On these forms and you will see them when you
go back there, this at the very bottom column marked
evidence, it says specimen submitted for examination ,
and on form one, the first trip in 1985, clearly listed
are the items that were to be examined. Then we flip
o&er, but this exam requested box there is nothing in
there, and then 29 days later a second batch of stuff is
sent up there. The second batch involves the clothing
and the stuff that was submitted in that plastic bag. It
lists specimens to be examined and list them out.
Examination requested: hair, semen, the blood type, the
ABO blood type we talked about, and tissue samples.

Hold that though for 1988. Now, Captain Moultrie, Now
Major Moultrie, a well respected police officer. I have
a heck of a lot of respect for him. He was one of the

people that had a key. He was sure that he had a key in
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1984. He was sure he had a key in 1985, but as time
progressed he wasn’t as sure. Time passes, people
forgets thingg, but these things are sitting in custody
for 25 years; Any person in that immediate time, we
have no testimony, that those three people had that key
that entire period of time. We know in 1984-1985 they
had the key at that time. But in 86, 87, 88, 90's. And
Major Moultrie testified that the storage locker was one
dead bolt that had been a converted bathroom. The
converted bathroom as opposed to the former booking
room. That is why we describe it as the bathroom, to
make it simple. But he described a bathroom storage
area as rows and shelves and things. Some lost and
found. Some evidence of crimes, murdex, rape,
shdplifting. Deputy Asbell retired from the Sheriff’s
Office very recently talked about the transition from
when Mr. Nevins left the Sheriffs office and he picked
up the ball and he said at that time in 1993, it wasn’t
every detective put their stuff in one closet, it was
each detective was responsible for their evidence and he
kept his own evidence in his own office. But very
wisely, they made an inventory of all the tings that
came to Earl Asbell when the transition happened. The
solicitor said, oh, well, they didn’t have tc do that,

well thank God they did because now have a milestone and
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we know where some of this stuff was at a given point in
time. And listed, as he testified to, on page 3 of 5,
item 19, he said there was a box with miscellaneous
envelopes. One box with miscellaneous envelopes marked
Karen Jacobs, then Green, Brown, Sherman, Huggins,
Smith, IZGEE and Kinard. One box with a bunch of
envelopes in it. No méntion of a bag, a big bag
anywhere. What happened to that stuff in 1993. Where
was that? This evidence was mingled with a bunch of
other types of evidence. We don’t know if they were
shootings, we don’t know if these were rapes, we don’t
know if they were automobile accidents. The evidence in
these envelopes we don’t know. The State has not
provided us with that information. Could they have gone
and looked it up ahd said, oh, no, we are absolutely
sure there was no DNA evidence in this because it was a
lost and found. Something like that. They didn’t provide
that information to you. Why? They didn’t answer, never
answered where this stuff went during.that period and
time. |

Then subsequent to the transition from Nevins
to Asbell, the stuff is moved again. I don’t recall if I
took it myself, just by myself or if I had somebody to
help me but if I did have somebody to help me, it was a

deputy. It moved from one location to another. Evidence
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moved again. Stephanie Stanley, was well rehearsed in
her testimony to you. She was smart. She explained to

you that the system that they used at SLED to track now
we know where that item is, who has it. And when they
had it. We are speculating as to who and what and there
is a lot of pieces we have to fill in here to buy the
State’s case. Finally, Kenneth Bogan, he is a veteran
there. This is one of his first cases. Certainly, one
of his first cases where he was regquested to have DNA in
1988. As a young person, you want to solve a crime.
You’re fired up, you’ve been trained, you want to do
this right. You want to catch who did it. That’s your
job, ﬁo catch who did it. He’s an égent of the State.
Why did the State call him? Because‘he’s the knight and
shining armor who is gonna ride in and fix this chain
that’s messed up. Fix all the lack of testimony. He'’s
gonna try to fill in the blanks. He’s gonna be the one
that’s gonna save the day. In fact, he is the weakest
link in their case. He just reasserts and reiterates
why the State messed up and why they are not going to be
able to prove their case at all, let alone beyond a
reasonable doubt.

We talked about 85, 88, the stuff on there,
there’s some oral wash, looks like one set of wvaginal

wash, things not signed, a list that goes up. Then in
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88 we have the same problem we have the same form
unsignéd. They hadn’t changed their procedure now. Or
is this a problem with the Dorchester County’s Sheriff’s
office where it wasn’t the protocol of the Dorchester
County Sheriff’s Office to get a receipt for the things
that they dropped off. Maybe SLED had a protocol baék
then where they were suppose to sign. Maybe this is a
problem with the Sheriffs office not with SLED. You know
what, we don’t know. We didn’t hear that. This time on
the blank for specimenvsubmitted for analysis, they
submitted the specimen labeled,‘or DNA. What kind of
DNA? Waé it Barry Daniels DNA, the person listed in
suspect? Were there standards from Barry Daniels? Were
they buccal swabs from Barry Daniels or, you kﬁow, what
were they. And the exam requested. They requested exam
#325, They weren’t able té'tell us what that was. Was it
a semen analysis, was it the blood factor analysis?

What was it? We don’t know. You’ll see in the modern
SLED stuff they labeled things page 1 of 2, 2 of 2 and
so forth. And then we have this page just out there, as
a matter of fact it’s marked as two separate State’s
exhibits. It doesn’ﬁ say page 1 of 2 or 2 of 2, it's
just a page that is out there and what we have, if
doesn’t even have the case # on it. But what we have on

there is one woods lamp, saliva on filter.paper, vaginal
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wash, oral swab and then two vaginal wash. So is that 1
vaginal wash, 3 vaginél wash, 1s there, this is the only
time we hear about multiple vaginal washes. That
concerns me. This is new evidence that has come in
here. Where did that vaginal wash come from. Did it
contain semen? Did it contain blood? Did it contain
anything? We don’t know. This is the only point in time
that we have two to three vaginal washes as described.
One must have gotten lost or added or something along
the way. And he talked about, yea I know this 1s the
same stuff that was sent up in 1985. I know that these
1,2,3,4,5, to 8 items are the same that are in the rape
kit, this kit right here, State’s 10. And T know that
every time I opened it, and resealed it, that’s where it
has been opened and resealed, that’s why that thing has
been dangling around all day. I know that even though
there is.more stuff here now, this stuff was part of the
stuff that was submitted in 1985. I mean it makes not
Sense. It’s plain as day. How did this get separated
from that and mingled back together because some time in
there in 2009 they realized there was some stuff missing
from that. We’ll talk about that)in a little bit.

We come to 2009. There’s an entirely new
procesé at SLED. Like we said.before, we know where

everything is at any given point in time. It’s done
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right. It’s changed and it’s changed for-a reason. On
the submission form( this time when Dorchester County
submitted items, it’s signed. It’s not only signed by
the person who submitted it, Buster Edwards, but it is
also signed by the person who also received it, Amy
Stevens. We know who they handed it off to. They didn’t
just throw it off to some random person at SLED, we know
who had it and we know from that point on’ Amy Stevens
handed it off to person 1 who handed off to someone and
so forth till it makes its way back to this county, to
this courtroom here today. But low and behold the
county says they submitted item #7 oral wash for DNA
analysis. Kenneth Bogan, opens up the bag and there is
no oral wash in there. Did that oral wash contain
semen? Blood? Saliva? You would think but we will never
know because it got lost. That was not in there. The
county says they submitted it. Bogan says they didn’tf
He did the right thing and he recorded it on that new
chain éf custody form. Then most shockingly, and thank
God he did it. The envelope, containing the most
damming evidence in this case according to the state,
the clipping from the panties is miss marked from the
clipping from the skirt. Oh well, it was just a clerical
error. That’s a pretty big clerical error if you are

going to come into this courtroom and try to convict
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that man one hundred percent. They’ve gotta give one
hundred percent. They've gotta give their A game. They
haven’t done iﬁ. The chain of custody, the DNA, they afe
the most important thing here today. They are the only
physical evidence that we havé in this case that
connects my client to that horrible inéident. Without
that, none of you would be here today, I wouldn’t be
here today, Ms. R wouldn’t have to be reliving this
painful memory. They have to b;ing one hundred percent
every single time. Mistake after mistake after mistake.
When you put your family on an airplane, you expect that
thelpilot and copilot are going té give one hundred
percent every second of that flight. One mistake an be
fatal. People in the air, people on the ground. When
people fly,‘I don’t know if you’ve flown out of
Charleston on these little commuter jets but you often
see the pilot walking around the plane. Checking off
things. Why do they do a check list? To make sure
everything is done. Every possible preparation for
flight, every safety measure, every item on that plane
is working. You know, maybe if they miss one check.
There’s not going to be any problem. If they miss 2
items, it still could be fihe put when you start missing
1,2,3,4,5,6, God knows how many in that, on and on and

on and on those problems start to add up and if you are
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willing to get into that plane with all those mistakes,
if you are willing to convict that man on this evidence,
then God help our demoéracy. Hopefully after hearing all
of this evidence, you will make the right decision and I
think you know that the right decision is to acquit that
man. Thank you.

The Court: Thank you so much. Alright Ladies
and Gentlemen that first break that I talked to you
about, just stand up. Feels good. I'm going to need you
to be able to listen to me while I deliver the charge to
you and it’s going to take me about 30 minutes to
deliver the entire charge to you that’s why I need you
to be able to pay attention. So just move around a
little bit. Does anyone need to take a break?

Juror: Yes.

The Court: Okay. Here is what we are going to
do. T am going to ask you to step.to your jury room and
I will ask you not to discuss this matter of allow
anyone else to discuss it with you. Take a little break.
Please step to your jury room.

(Jury break 11:04)/(Jury re-enters courtroom 11:16)

The Court: Alright ladies and gentlemen, you
have now heard the evidence and the arguments of both
sides. It is now my duty to explain to you the law

applicable to this case.
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Now, Ladies and Gentlemen, the indictments in
this case charge the defendant Mr. Holmes, if I say the
defendant through out this process, I mean Mr. Holmes,
charged Mr. Holmes with two separate and distinct
criminal offenses. One is criminal.sexual conduct in
the first degree and the other is kidnaping.

Ladies and Gentlemen I will remind you that the fact
that the defendant was arrested, charged and indicted in
this case is not evidence in this case and it cannot be
considered by you as evidence in this case nor does it
create any presumption or influence of guilt.

Ladies and Gentlemen these indictment are simply formal
written instruments which contain the charges made
against the defendant. 1It’s just a notice document. The
indictments are the formal documents by which this case
is brought into this court. Ladies and Gentlemen, each
indictment charges a separate and distinct offense. You
must decide each indictment separately on the evidence
and the law applicable to it uninfluenced by your
decision as to the other indictment.

Ladies aﬁd Gentlemen, Mr. Holmes may be
convicted or acguitted on either or both of the offenses
charged. You will be asked to write a separate verdict
of guilty or not guilty for each indictment, meaning for

each charge.
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Ladies and gentlemén, Mr. Holmes has pled not
guilty to these indictment and that plea places the
burden on the State to prove the defendant guilty. A
person charged with committing a criminal offense in
South Carolina isAnever requifed to prove himself
innocent or not guilty. I charge you that it is an
important role of the law that a defendant in a criminal
trial, no matter what the seriousness of the charge may
be, that defendant will always be presumed to be
innocent of the crime, or the crimes for,which the
indictment or fhe indictments were issued, unless guilt
has been préven by evidence satisfying you‘of that guilt
beyond a reasonable doubt. The presumption does not end
when you begin your deliberations. But it accompanies
the defendant throughout the trial unfil you reach a
verdict of guilt based upon evidence satisfying you of
that guilt beyénd a reasonable doubt. The presumption of
innocence is like a robe of righteousness, placed about
the shoulders of the defendant, which remains with him
until it has been stripped from him by evidence
satisfying you of the defendant’s guilt.beyond a
reasonable doubt. fhe presumptiontof innécen;e is not a
mere legal theory, it’s not a mere legal phrase, it is a
substantial right to which every defendant is entitled,

unless you, the jury, are satisfied upon the evidence of

407
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the defendant’s guilt beyond a reasonable doubt. What
then is reasonable doubt in the law? Reasonable doubt
is the kind of doubt that would cause a reasonable
person to hesitate to act. The State has the burden of
proving the defendant guilty beyond a reasonable doubt.
Some of you may very well have served as Jjurors in civil
cases where you were told that it i1s only necessary to
prove that a fact is more likely true than not true.
Such as by the greater weight or preponderance of the
evidence.

Ladies and Gentlemen, in criminal cases the
State’s burden of proof is more than half. The State’s
procf must be more powerful than that. It must be beyond
a reaéonable doubt. Proof beyond a reasonable doubt is
proof that leaves you firmly convinced of the
defendant’s guilt. There are very few things in this
world that we know with absolute certainty. In criminal
cases the law does not require proof that overcomes
every possible doubt. If based on your consideration of
the evidence you are firmly convinced that the defense
is guilty of the crime charged. You must find the
defendant guilty. I say crime charged bécause you will
do this analysis separately and independently for each
of these indictments. For each of these crimes charged.

Ladies and Gentlemen, so if you are firmly
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convinced that the defendant is guilty of the crime
charged, you must find him guilty. If, on the other
hand, you think there is a real possibility the
defendant is not guilty, you must give the defendant the
benefit of the doubt and find him not guilty. Ladies
and Gentlemen I remind you that during the course of
this trial, you and I have had certain duties to
perform. As the trial Judge it is my responsible to
preside over the trial of this case I also have fhe duty
to rule on the admissibility of the evidence offered
during the trial. You are to consider only the
competent evidence before you. Ladies and Gentlemen, you
are to consider only the testimony that has been
presented from this witness stand, any exhibits which
have been made a part of the record in this case and the
stipulation of counsel. I have the additicnal duty to
charge you regarding the law applicable to this case. As
the presiding Judge I:am the sole Judge of the law in
this‘case and it is your duty as jurors to accept and
apply the laws as I now state it to you. If you already
have any idea as to what the iaw is or what it ought to
be and it does not agree with what I now tell you what
the law is, you must abandon your preconceived idea
because you are sworn to accept and to apply the law

exactly as I have spoken it to you.
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Ladies and Gentlemen, in every case tried in
this courtroom before a jury, the jury becomes the sole
judge, the exclusive}judge éf the facts in the case. A
trial judge cannot comment or make any statement to a
trial jury about the facts of the case. Since you the
jury are the sole judges of the facts in this case, you
are not to infer to what I have said during the progress
of the trial on the ruling of this trial and the
admissibility of evidence or anything that I say now
during the cburse of this instruction to you that I have
any opinion regarding the facts in this case. The law
does nqt allow me to have an opinion about the facts in
this case. This is a matter solely for you to determine.
As jurors it is your duty to determine the facts, the
value, the weight, and the truth of the evidence‘
presented during this trial.

Ladies and gentlemen, generally there are
genefally two types of evidence which are usually
presented during the trial. Direct evidence and
circumstantial evidence. Direct evidence is the
testimony of a person who claims to have actual
knowledge of a fact. Such as an eyewitness. It is
evidence that immediately establishes the main fact to
be proved. Circumstantial evidence is proof of a chain

of facts and circumstances indicating the existence of a
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fact. It is evidence which immediatgly establishes the
collateral facts from which the‘main fact may be
inferred. Circumstantial evidence is based on inference
aﬁd not on personal knowledge or observationf T will
gi&e yéu an example of each. Direct evidence. 1It’s

February, it’s cold, snow is forecast. You walk outside

' your house and you look up in the sky and you are

literally hit in the eye with snow. You then can
testify as an eyewitness that it is snowing. You see

it, you feel it. You know it 1s snowing and you can

testify directly that it is snowing. Direct evidence is '

evidence such as an eyewitness which can prove my
example that it was snowing. Circumstantial evidence: It

is February, it is cold, snow is forecast. You go to

~bed, you look out and you see pitiful brown grass

outside your.window. When you awake in the morning,
everything is covered by snow. Here’s what you knbw.:You
know that it is February, you know that it was cold last
night, you know that snow was forecast last ﬁight. You
know that when you went to bed all ydu Saw was brown
pitiful grass and you know that when you awoke in thé
morning snow had covered everything. Those are facts
that you know that you observed. You know those facts
directly. But through inference, you can testify, you

can say, that it snowed over night. Circumstantial




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

412

_n

tate of South Caroclina vs. Herbert Leroy Holmes 412

evidence that allows you to say and to kﬁow that it
snowed over night is circumstantial evidence. It is
testimony that proves by inference.

Ladies and Gentlemen, our law makes absolutely
no distinction between the weight or value given to
either the direct or circumstantial evidence. Nor is it
a grater degree of certainty required of circumstantial
evidence than of direct evidence. You shall weigh all
the evidence in the case. After weighiné all thé
evidence if you are not convinced of the guilt of the
defendant beyond a reasonable doubt, you mqst find the
defendant not guilty. And again you will do this
analysis for each or both of these two charges
independently one from the other.

Necessarily then you must determine the
credibility of the witnesses who have testified in this
case. Credibility ladies and gentlemen simply means
believability. It is your duty as jurors to analyze and
to .evaluate the evidence and to determine which evidence
convinces you of its truth. In determining the
believability of the witnesses'that‘have testified in
this case, you may believe one witness over several
wiﬁnesses or several witnesses over one witness. You may
believe part of a witness testimony and you may

disregard and reject the remaining part of the testimony




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

D

tate of South Carolina vs. Herbert Leroy Holmes 413

of that same witness. You may believe the testimony of a
witness in its entirety or you may reject the testimony

of a witness in its entirety. You may consider whether

any witness has exhibited to you in the interest any

biases, any prejudice or other motive in this case.v You
may also consider the appearance, the manner of the
witness while on the witness stand.

Ladies and gentlemen in this trial you have heard from
a witness designated and deemed to be by the court to be
an expert witness. Ladies and gentlemen our rules of
evidence ordinarily do not permit witness to testify
regarding their opinions or their conclusions. An
exception to this rule exists for witnesses who are
called expert witnesses. An expert witness 1s a witness
who by virtue of their education or experience,
knowledge or training have become an expert in some art
or science profession or calling and those witnesses may
state their opinion as to relevant and material matter
within their opinion of their expertise and they may
also state the reasons for their opinions. Ladies and
Gentlemen you should consider expert opinion testimony
received in evidence in this case and like any other
evidence give it the weight that you believe it is
entitled. If you decide that the opinion of the expert

witness i1s not based on sufficient education and
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experience or 1f you conclude the reasons given in
support of the opinion are_not sound or that the opinion
is oﬁtweighed by other evidence you may disregard the
opinion or opinions in its or their entirety. An expert
witnesses testimony is to be given no grater weight than
that of other witnesses simply because the witness is an
expert.

Further, you are not required to accept an
expert testimony even though it i1s not contradicted.
Ladies and gentlemen, I instruct you and I emphasize
that the fact that the defendant did not testify in this
case i1s not, 1s not, a factor to be cons;dered by you in
any way in your deliberation and in your consideration
on the question of whether the defendant is guilty or
not guilty. The fact that this defendant decided to
testify must not be considered by you in any manner what
so ever. A defendant, this defendant, has the
constitutional right to remain silent aﬂd the assertion
of this right must not be considered by you in your
deliberations. I repeat. Under your oath, you are to
draw no conclusion whatscever from the fact that the
defendant in this case did not testify..The fact that
this defendant did not testify should not even be
mentioned in the jury room. It is not to be discussed.

It cught not to be brought up by anyone.
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Ladies and gentlemen as I have explained to
you the burden of proof is and remains on the State of
guilt beyond a reasonable doubt. A defendant is not
required to prove anything.

Ladies and Gentlemen, an issue in this case,
is the identification of the defendant as the person who
committed each of the crimes charged? The State has the
burden of proofing identify beyond a reasonable doubt.
You must be satisfied beyond a reasonagle doubt of the
accuracy of the identificationkof the deféndant before
you may convict the defendant, meaning before you may
find the defendant guilty. Identification testimony is
an expression or belief when questioned by a witness you
must determine the accuracy of the identification of the
defendant. You must consider the believability of the
identification as you would make any determination from
any witness. You may consider whether the witness had
an adequate opportunity to make observations at the t ime
and this will be affected by things such as how long or

short period time was available. How far, how close the

‘Witness was. Lighting conditions, whether the witness

had a chahce to see or know the person. Once again I
instruct you that the burden of proof is and remains on
the state to prove every element of the crime charged

and this applies to each of the two charges and this
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specifically includes the burden of proof beyond a
reasonable doubt the identity of the defendant asythe
person who committed the crime. You will do this
analysis cof each of these two indictments, these two
crimes charged independently one from the other.
Ladies and Gentlemen, in order to establish
criminal liability, criminal intent is required. For
example the mental state required to be proven by the
State for a particular crime, might be purpose, intent,
alleged, criminal negligence and the like these are
examples. Criminal intent must be proven by the State
beyond a reasonable doubt. Criminal intent is always a
matter that must be determined by a jury from the

circumstances surrounding the situation. There is no

‘'way to prove intent to a mathematical certainty. There

is no way medical science can dissect a persons brain to
determine what the person had in mind. The law says
criminal iﬁfent may be inferred from the circumstance
shown fo Havé existed. This 1s how you make a
determination of whether or not the element requiring
intent was present. It is not necessary to establish
intenﬁ by direct and positive evidénce; but intent may
be established by inference in the same way as any other
fact. By taking into consideration the écts of the

parties and all the facts and circumstances 'in the case.
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Criminal intent is a mental state. A conscious wrong

doing. It is up to you to determine what the defendant
intended to do basedlon the circumstances shown to have
existed. Criminal intent can arise from action, failure
to act, arise from consequences of the law to consider.

Now I will charge you with regard to the.
elements of these two offenses. First one I charge you
with the elements of criminal sexual conduct in the fist
degree. And then I'm going to charge you with regard to
the element of kidnaping. Ladies and gentlemen the
defendant is chargéd with criminal sexual conduct in the
first degree.

Ladies and Gentlemen, the indictment regarding
criminal sexual conduct in the fist degree states as
follows, or alleges as follows: That in Dorchester
County Souﬁh‘Carolina, on or about October 24, 2004 the
defendant, Herbert Holmes did commit a sexual battery
upon the victim, G B >nd the viétim did submit to
sexual battery under aggravated force. And or the victim
was subjected to forcible confinement/kidnaping,
robbery, extortion, burglary and any other similar
offense or act in that the defendant did perform oral,
anal, and vaginal sex while committing an offense.

Now, ladies and gentlemen, The first element

which the state must prove beyond a reasonable doubt is
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that the defendant engaged in a sexual battery with the
victiﬁ. A sexual battery i1s sexual intercourse,
cunnilingus, fellatio, anal intercourse, or any
intrusion however slight, of any part of a person’s body
or of any objeét intd the genital or anal opening of
another persons body except when the intrusion is
accomplished for medically recognized tgeatment or
diagnostic purposes. If you find that the state has not
shown beyond a reasonable doubt that a sexual battery
occurred, your verdict would have to be not guilty.
Ladies and gentlemen, if you fihd that a sexual battery
did occur you must then decide whether the State has
proven beyond a reasonable doubt that the defendant used
aggravated force to accomplish the sexual battery.
Aggravated force means the use of ph?sical force,
physicai violence of a high an aggravated nafure to over
come the victim. This includes the threat with using a
deadly weapén. Two, this is the additional intentional
circumstances based upon what you find to be the facfs
in this cése. The victim submission to sexual battery
while the victim was also the victim of forcible
confinement, kidnaping, robbery, extortion burglary,
house breaking or any other similar act or force. That
concludes the elements of criminal sexual conduct in the

1%t degree.
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Ladies and Gentlemen, I am now going to charge
you regarding the law applicable to kidnaping. The
indictment regarding kidnaping, states that in
Dorchester County, South Carolina, on or about October
24, 1984, the defendant, Herbert Holmes, unlawfully
seized, confined, inveigled, decoyed, abducted,
kidnaped, carried away the victim, G without

the authority of law, it goes on to say it’s a violation

Ladies and Gentlemen the State must prove
beyond a reasonable doubt that the defendant knowingly
and lawfully seized, confined, inveigled, coyed or
decoyed, kidnaped, abducted or carried away another
person without the authority of law. To do a thing
unlawfully is to do it willfully against the law.
Knowingly means with knowledge, consciously, not
accidently. Seized means to take hold of or suddenly, or
forcibly. Confined means to limit, to restrict or
enclose within bounds, imprison or shut ér keep in.
Inveigled means to lure, entice, to lead astray by false
representation or promises or deceitful means. Decoyed
means to lure as if by decoy. A decoy is something to
entice a person into a trap. Kidnap is to remove a
person against his or her will by unlawful force or by

fraud. Abduct is to carry off secretly or by force for
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he defendant did all of
ind beyond a reasonable

any of these things, you

may find the defendant guilty of kidnaping. Something

done without the authority off law. Something done for

which the law does not sancti
or provide justification for.
be for any personal or monetq

purpose but may be for any rg

And Ladies and Gentllemen,

that the testimony of the vig
corroborated in prosecutions
fhe law of criminal sexual cg
before I go over the verdict

things that I want you to kng

a

t

W.

420

means to remove. The State

on, permit, allow, condone

Kidnaping does not have to

son whatsoever.

im need not be

First of all, your

verdict must be unanimous. This must be the verdict of

each and every one of you, td

my alternates, stay with

me when my jury leaves me, please. This is not the

verdict of any one of you, this is not the verdict of

the majority of you, but thig

must be the verdict of

each and every one of you. This would be your verdict.

Secondly, ladies and gentlemén, There are two possible

verdicts of each of these two offenses. One is not

guilty and one is guilty. Ladies and gentlemen I have

ry gain or for any illegal
I finally charge you
under 16-3-658 and that is

nduct. Ladies and Gentlemen

form with you there are two
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. things on the paper,

placed on this paper two poss
these 2 offenses. There is n
order of which these possible
this paper and please don’t t
meaning. It’s just reality.

one has
got to be second. Please know
meaning. Ladies and gentleme
First of all, this is the cap
of the case if you will and t
numbers. This is how we keep
in our system. This is the v
jury has reached its verdict
your duty madam juror to simp

the jury on the verdict form.

on this piece of paper, says

Herbert Leroy Holmes

421
ible verdicts for each of

o hidden meaning in the
verdicts have been put on
hink there’s any hidden
If you are going to put two
got to be first and one has
there is no hidden

n, here’s the verdict form.
tion. It is just the title
hese are the indictment

up with individual charges
erdict form. Now once the
on this matter it will be

ly indicate the verdict of
The first charge that is

this, “As to the charge of

criminal sexual conduct 1% degree, we the jury,

unanimously find the defendan

possible verdicts, whichever

your unanimous verdict, once

want you to circle it. I don

question which is the unanimg
“As to 1

numper two, it says,

the jury, unanimously find the defendant,

there are 2 possible verdicts.

t and there are two

of these two verdicts is
the verdict 1is reaéhed, I
"t want there to be any

us verdict. With regards to
he charge of kidnaping, we
likewise,

Whichever is the
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unanimous verdict of the jury
don’t want there to be any que
be. And then it says stop and

sign and date the form. Then,

form. And you know who you arge.

2013 for your information. Np
your deliberations, and you hga
form, then you will return to

will pass the verdict onto prp

will in turn pass that on to me.

verdict just pass it to me.

Now ladies and gentl
going to be asking you to step
this instruction. Do not disg
anyoﬁe to discuss this matter
probably saying, you’ve been t
where we were going to deliber
I am going to hasten to tell ¥y
your jury room on this next ocg
alternates, I'm going to turn
going to ask then two question
all of the law that they may 1
deliberations and have I stats
Now,

Ladies and Gentlemen, son

jury an instruction that they

Herbert Leroy Holmes

422
I want you to circle it. I
stion as to what it could
end your deliberations and
please sign and date fhe
And today, is April 25,
w, when you have completed
ve filled out your verdict
the courtrcom. And you
bably Ms. Salisbury who
Do not publish the
emen, in a moment I’'m

to your jury room with
uss this matter or allow
with you. You are

elling us or days this is
ate. What is going on? So
ou. When you all step to
casion, excluding the
to these lawyers, I'm

s. Have I given the jury
eed for their
d it for them correctly.

etimes I fail to give a

may need for their
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deliberations and the lawyers
event that I need to bring yo
reason, please don’t consider
emphasis. Just know that I w
want to give you all the law
Gen

deliberations. Ladies and

will just fall out wrong. The

that. In the event that I nee

because I need to correct an
in advance to please allow me
your minds. This is my one ch
give you all the law that you
deliberations and to state if
the event that I do not need
will be brought the verdict f
these exhibits, and you will
to begin your deliberations.
been doing this for 15 years
thaﬁ she will tell you specif
deliberations. But ya’ll mig
in 15 years that Ms. Salisbur
to begin your deliberations.
verdict form and the exhibits
Wh

begin your deliberations.

form and the exhibits you wil

rt Leroy Holmes 423

help me know that. In the
u back out, for that

that instruction with any
ant to get it right. I
that you may need for your
tlemen, sometimes something
se lawyers help me know

d to bring you back out,
error that I made I ask you
to correct my error in
ance to get this right. I
may need for your

for you correctly. Now, in
to bring you back out, you
orm, you will be brought
be brought an instruction
Mr. Salisbury and I have
and I'm quite confident
ically.to begin your

ht be the very first jury
y doesn’t specifically say
You will not have the
unless you are ready to

en you have this verdict

1 begin your deliberations.
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Now, I need to go o
matters with you because all

for you to deliberate. So, if
or somebody needs to take a si

deliberations, take your brea

rt Leroy Holmes 424
ver a couple of additional
12 of you must be present
you need to take a comfort
noke break,

stop your

k and just reconvene your

deliberations when you all come back together. Be

mindful that all 12 of you have to be present for you to

deliberate. Now, ladies and g
conclude with this thought. T
the Latin phrase veredicto, w
truth, to speak the truth. 12
room.
discuss it with you.

(Jury exits courtroom)

entlemen, I'm going to
he word verdict comes from
hich means,

to speak the

lease step to your jury

Do not discuss this matter or allow anycne to

The Court: Ms. Recore.
Ms. Recore: Yes maf am.
The Court: Mr. Barr.

Mr. Barr:
The Court:
what I am going to ask you to

so kind. I'm going to ask you

Yes ma’ ami

Our alternates.

Let me tell you
do for me if you will be

for 15 minutes after the

jury begins it’s deliberations for this reason that

sometimes, believe it or not,

something will happen to

one of the jurors for whatever reason as the

deliberations get under way. And i1f that was to happen
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within first 15 minutes, I be
deliberations, seek one of YO
deliberations, I think I coul
of that you have given so muc
to burden you with asking you
Ms. Sailsbury.is going to pla
from the jury. You are welcom
give us 15 minutes if you wil
Ms. Salisbury will you please
(Alternates exit courtroom)

The Court: All righ
Mr. Juséis: The only thing
the indictment for‘criminalbs
said 2004 instead of 1984 as

The Court: Okay, m
my head,“I’ll bring them back
And

Mr. Justis:

Mf. Farley: I don’
testimony.
The Court: I undern
Let me have the jury back, pl
(Jury Re-enters courtroom 12:
The Court: Alright

date. Somebody probably notig

lieve I would stop the

1L and they could éontinue
d save the trial. Because

h of your time, I’m going
for a little bit more.

ce you 1in another room away
e to watch your clock and

1 be so kind? Thank you.
take these folks?

t. Exceptions, additions?
Your Honor, when you read
exual conduct, I think you
the year. .

y goodness i read 1984 in
out and correct that.
that’s the only thing.

t recall that but I

last part of the victims
stand. Thank you so much.
ease.

01)

, 1 gave you the wrong

ed it. I thought I read in
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my head. it was 1984 but appar
apologize. The date I meant
Gentlemen-when you retire on
a moment you are going to be
You are going to be brought t
be your signal, Ms. Salisbury
begin your deliberations. We
way, we won’t let you starve.
The jury you will go first tg
aiternates you just wait a ssg
(Jury exits courtroom 12:02)
The Court: Counsel,

please come and look at the
form before they are turned
(Jury Deliberations begin 12}
| The Court: This is
(Court’s Exhibit Number 2 was
The Court: I guess

what it says, a note from the
the blood typing that was don
with approval from counsel is
have all the information from
decisions and I have signed i
behalf of the State?
That i

Mr. Justis:

Herbert Leroy Holmes

426
ently but I said 2004. I

to say was 1984. Ladies and
this next occasion in just
brought your verdict form.
he exhibits and that will
will tell you then to

will bring you lunch by the
Thank you, you may retire.

your Jjury room and

cond.

I'm going to ask you to
exhibits and the wverdict
over to the jury.

05)

Court’s Exhibit #2.

marked)

it’s a qﬁestion, here is
jury says clarification on
e what I'm going to say

, Ladies and Gentlemen you
which you will make your
t.

Is that correct? On

S correct.

e
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The Court: On behsg
Mr. Farley: Yes, Y
The Court: I think

this as exhibit #3, that way

it away. We will deliver thdg
(Court’s Exhibit Number 3 was
(Deliberations continue)

The Court: I unders
reached a verdict.

before we bring the jury out?

Mr. Justis: No,
The Court: From
Mr. Farley:A No,
The Court: Very we
(Jury enters courtroom 1:43)
The Court: TIt’'s my

has reached it’s decision, 19

Madam Juror: Yes.

The Court: Will you
Salisburg.

Deputy Clerk: The
éounty of Dorchester,FState le
Holmes, in the court of Genenxn
Circuit Indictment numbers 20

18-0257. As to the charge of

All right.

rt Leroy Holmes

1f of the defense?

our Honor.

what we will do is mark
hopefully they won’t throw
tlto the jury.

marked)

tand that the jury has

’

Anything from the Staté~ 

Your Honor.
the defense?
Your Honor.
11, let’s have our jury.
understand that the jury

that correct, Madam Juror?
please pass that to Ms.

State of South Carblina,

f South Carolina vs Herbert
al Sessions First Judicial
11-GS-18-0256 and 2011-GS-

criminal sexual conduct 1%t

427
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degree, we the jury unanimous
guilty. As to the charge of
unanimously find the defendan
presiding juror April 25, 201

The Court:

t Leroy Holmes 428

ly find the defendant,.

kidnaping, we the jury
t guilty. Signed by the
3.

Ladies and Gentlemen if this was

your verdict in your jury room and it continues to be

your verdict here in the courn
raising your right hand. All
right hands raised. Thank yg

before we dismiss our jury?

Mr. Justis: Nothin
Honor.

The Court: From the

Mr. Farley: We woul
jury.

The Cburt: Very we

Deputy Clerk: Juro
right hand. Was this your ve

Juror #114: Yes, i

Deputy Clerk: It g

Juror #114: Yes, i

Deputy Clerk: Thapn

Juror # 115, was this your

Juror #115: Yes, ma’am.

Deputy Clerk: 1Is |i

troom please indicate by
of our jurors have their
u. Anything from the State

g from the State, Your
defense?

d ask the clerk to poll the

11.

r #114, Please raise your
rdict in the jury room?

t was.

s still your verdict?

t is.

k you, you may have a seat.

verdict in the jury room?

t still your verdict?
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Juror #115: Yes, ma’am.
Deputy Clerk: Jurofr #90, was this your
verdict in the verdict, jury proom?
Juror #90: Yes, ma( am.

Deputy Clerk:
Juror #90: Yes
Depufy Clerk:
verdict in the jury room?
Juror #147: Ye
Deputy Clerk:
Juror #147: Ye
Deputy Clerk:
verdict in the jury room?
Juror #151: Ye
Deputy Clerk:
Juror #151: Ye
Deputy Clerk:
verdict in the jury room?
Juror #81:
Deputy Clerk:

Juror #81:

Deputy Clerk: Juror #100,

verdict I the jury room?
Juror #100: Yes

Deputy Clerk:

Yes.

Yes.

It is still your verdict?
, mal am.

Juror #147, was this your

S.
Is this still your verdict?
S.
Jurgr #151, was this your
s, 1t was.

Is this still your verdict?
s, it is.

Juror #81, was this'your

Is this still your verdict?

was this your

, 1t was.

Is |this still your verdict?

429
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Juror #100: Yes, it is.
Deputy Clerk:
verdict in the jury room?
Juror #70: Yes,
Deputy Clerk:
Juror #70: Yes
Deputy Clerk:
in the jury room?
Juror #2:

Deputy Clerk:

Juror #2:

in the jury room?
| Juror #33:
Deputy Clerk:
Juror #33:

Deputy Clerk:
verdict in the jury room?
Juror #59:
.Deputy Clerk:
Juror #59: Yes

Deputy Clerk:
verdict in the jury room?
Juror #69:

Yes

Deputy Clerk:

Yes.

“Yes.
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Yes ma’3

Is this . still

Deputy Clerk: Juror

Is

Jur

Yes ma

Is

ma

Jun

ma’
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r #70, was this your

"am.

his still your verdict?

"am.
or #2, this

was your verdict

m.

your verdict?

Yes ma’am.

#33, was this your verdict

this still your verdict?

or #59, was this your

! am.

this still your verdict?
’am.
or #69, was this your
am.

this still your verdict?
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Juror #69: Yes ma

The Court: Alrigh
State at this time?

Mr. Justis: Not a

The Court: Before
the defense?

Mr. Farley: No,

The Court: All ri

I want to thank you for your
this jury panel this week.
you are now at liberty to ta
wish. I give Jjurors ‘this ins
point if I don’t I would hav
jurors that should socmeone p
about this case, and you hav
about it, what you do is you
they will contact me and I w
behalf. Now I know when I sa
you know, I do that in an ab
Maybe eight years ago there
circumétance, it really wasn
need to gét involved. But I
someone should persist and I

about is that we have severa

Carolina and sometimes peopl

"am.

t] anything further from the
t| this time, Your Honor.
we dismiss the jury, from
Judge.

ght. ILadies and Gentlemen,
service on this jury and on
As I told you when we began
llk about this case if you
fruction because at this

g needed to. I always tell
grsist in talking to you

g said, I don’t want to talk
call the clerk’s office and
111 intercede on your

y that people are like whoa,
undance of precaution.
might have been a

t a problem and I didn’t
always tell jurors that. If
think what I am talking

I universities in South

c do research and sometimes
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they may want to talk to a ju
the only example that they co
lawyers aren’t going to be ag
may call you because the prac
it is not a science and we ha
involved in this case as a ma
first trial as I understand i
say, what works and what does
giving me some feedback becau
career as a trial lawyer. The
young and théy may want to hal
about that. If you are comfo
it. When you go home, whoever
have been and what you have b
on the judge if you don’t wan
talk about it. You are at 1lil
case now if you wish. Now, f
dashing off to work, and you
employer if yéu will go back
Salisbury will assist you in
with you that you now have ar
service for 2014 and 2015 in

are now not eligible to serve

the balance of 2013.

432
ror about a case. Theat'’s
uld be aggressive. These
gressive about that. They
tice of law is an art and
ve a very young lawyer
tter of fact this was his
t so he may call you and
n’t work? Do you mind

se he is embarking on his

se other lawyers are still

ve a conversation with you

rtable, it’s fine. If you
ou don’t want to talk about
is curious about where you
een up to do not blame it

t to talk about it, you can
erty to taik about this

or those of you who are
need.something for your
into the jury room and Ms.
that. Now, let me share
exemption for your jury
the court of record. You

in a court of record for

Sometimgs jurors like to know where
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Herbe]
is the check for my jury sery
early on that the check was 1
Clerk said no it’s not you ca
Well, it’s not. Your check i
jury service but it will be f
Tahiti, it will get you to Je
that are in the upper part of
to maybe to Ridgeville. It i
that you have given to our sy
course 1s your dear and preci
Gentlemen, I don’t mind shari
next. What will occur next i
speak or anyone on her behalf]
from her. And likewise I'm gg
defendant or anyone who wishe
defendant and them I'm going
Sometimes the jury wants to Kk
they have given so much of yo
stay. you are more than welcom
more than welcome to leave.
now returning you to your st3g
community. Thank you so much.
queétions or comments that yo

you have given so much of you

same. And if you will either
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ice, I use to tell folks
n the mail and then our
n't be telling them that.
s not in the mail for your
airly soon. Our trip to
dburg. For those of you
the county, it will et you
s a very small token of all
stem of Jjustice and that of
ous time. Ladies and
ng with you what will occur
s 1f the victim wishes to
I>Qill be happy to hear
ing to be hearing from the
s to speak on behalf of the
to sentence the defendant.
now can they stay because
ur time, if you wish to
e to remain. You are also
It is now up to you. I am
tus as a fine member of the
Those of you who have
u want to share with me as

r time I am happy to do the

remain here or remain in
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the jury room just let Ms. Sa
to speak with me and I will b
and Gentlemen, thank‘you so m
at this time you are free to
prefer. Are y’all ready to g

Mr. Justis: The St

May I approach, Your Honor?

The Court: You may.

Mr. Justis: Back i
months or so after this incid
convicted of malicious injury
received a probationary senteg
after fevoked. He served 9 1
that charge. When he got out
of assault and battery of a h
received a four year sentencs
shooting where he took a shot
windshield of a car striking
the car. Then after getting
charge in December of 1989 hg
burglary and two counts of cx
degree. Related to an incider
livingroom window of a house
the morning and went inside a

year old grandmother and her
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lisbury know that you want
e happy to do that. Ladies
uch for your services and
go or remain which ever you
o forward?

ate’s ready, Your Honor.

Let me hear his record.
n 1984, approximately six
ent,'Mr. Holmes was

to real property and

nce which was shortly there
onths in prison based on
in 1987, he was convicted
igh and aggravated nature,
that was related to a

gun and shot through the

a lady that was sitting in
out of prison on that

was convicted of a

iminal sexual conduct 1%t

t where he pried open the
at approximately 3:30 in
nd sexually assaulted a 71

18 year old granddaughter.
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He is currently incarcerated |in the Department of
Corrections for that particular burglary andvtﬂose two
rapes. And that is the extent| of his record. As far as
Ms. HEEGEE B thec victim/ in this case, I have
spoken to her and she does noft wish to address the

court. I believe she addressed the Court and the jury
when she testified and I don’t think we need to go into
the facts of this case. I think that everyone heard the
facts of this case and the State would ask for the
maximum sentence on each charge and we would also

request that those charges be|run consecutive. Not only
to each other but to the existing convictions that he
has. And that he be given credit back to the time he was
served with the warrants which I believe was back
February 2011. And that would|be the request of the
State.

The Court: Alright, let me ask you this
question. When were the warrants issued?

Mf. Justis: The warxants they were both issued
by the Magistrate on February|l, 2011 and they were
served February 10, 2011. Sol|it would be February 1st.

The Court: Thank yqu. All right, Mr. Farley.

Mr. Farley: Thank yqu. If it pleases the

24

25

Court.

The Court: Yes.
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top of life sentences. So ess

Mr. Farley: You kn
is to uphold the statutes of
Chisholm’s role is to defend
people’s civil rights. It is
Holmes civil'rights were viol
weak that it should not have

water under the bridge. ‘That

to happen later down the road.

currently serving a life sent

from a stone. The State is as

that he served a lot of time
he get credit from 1989 when
sentence and he get credit fo
credit or credit with the cou
he been convicted of this cri
likely he’s spent a heck of a
just want the court to take t

| The Court: Thank y
Farley, does anyone else wish
I'm happy to hear from them.
you will have ten days.

Mr. Farley: Yes.

Your H

Mr. Justis:

one thing. The life sentence

Herbert Leroy Holmes

436
ow the State’s role in this
this and my role and Mr.

the constitution and

still our position that Mr.
ated. The evidence was so
been admitted. But that’s
s something that is going
Mr. Holmes as you know is
ence. You can’t get blood
king for life sentences on
entially our position is
and that we just ask that.
he was incarcerated on this
r that, whether it be SCDC
rt understanding that had
me back then, more then

lot of time in prison. We
hat into consideration.

ou so much. Alright Mr.
Holmes.

to speak on Mr.

For post trial motions,

onor, if I might clarify

he received back in 1989
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is not a true life sentence. He was actually coming up:
for parolé when these warrants were served on him.

The Coﬁrt: All right. Does anyone know any
reason why at this time I should not pass sentence to
Mr. Holmes from the State?

Mr. Justis: Nothing from the State.

Mr. Farley: No, Judge.

The Court: Very well. With regards to, Well
I’ve entered the sentence. I’ve.written it, and about
to publish it and before everyone leaves, I know you
didn’t want to have someone speak and I understand that,
but I wanted you to know I think you are wonderfully
brave. This has been your life for a very long time,
I'm very moved by the fact that you saw it through and
that you came here and that you viﬁdicated your purpose.
You vindicated yourself. I have watched you this week
and I watched you go through a number of different
places this week. You were sitting in way in the back.
You were going out from time to time as you needed to
keep your composure and I’ve watched you move closer and
closer until today. You have taught me a lesson as I
have had the opportunity to watch. You have taught us
all a lesson. It is my heartfelt hope, that this will be
your closure for you, your children and your

grandchildren. For your children, I hope they will
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always understand that it is important to stand up for
yourself. Thank you.
All right, Mr. Holmes, as I have said, I have

already entered myisentence. With regards to 2011-GS-

|
18-251 Criminal Se?ual Conduct in the 1%° Degree, Mr.

Holmes I’'m going tb commend you to the State Department

of Corrections foria period of 30 years. Obviously from

the statute you wi;l registered as a sex offender and

|
there are consequences in regards to GPS monitoring I’ve

indicated that I d?n’t think that will be applicable to

you but I am indicating that along with the sentencing
' I

sheet. With regards to 2011-GS-18-256, which is the
indictment of'Kidnéping, I commend you to the State
i

Department of Corréctions for the balance of your life.

With regards to both of these sentences, they will run

concurrent, one with the other, but they will run
|

consecutive. They will run consecutive to the sentence
\ :

that you ére now sérving..l am giving you credit for the

time that you haveiserved since February 1, 2011 with

regard to the sent%nces and that is because that is the
. |

date that the warrants were taken out and on the date

the warrants were gigned you were serving time at theat

point. You were i%carcerated at that point is my

understanding. - So you will receive credit from February

1, 2011. Finally,iin regards to the kidnaping this
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kidnaping is a kidnaping that has a sexual assault and
therefore it 1s appropriate likewise that you register
as a sex offender.

Mr. Justis: Thank you, Your Honor.
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CERTIFICATE

This is to certify that the transcript in the matter of
The State of South Carclina vs. Herbert Leroy Holmes, consisting
of Four Hundred Thirty—-Nine (439) pages is a true and correct

transcript; said hearing was reported by the method of Stenomask

with Backup.
I further certify that I am not employed by any of the

parties 1in this matter or their counsel; nor do I have any
interest, financial or otherwise, in the outcome of same.

IN WITNESS WHEREOF I have hereunto set my hand and seal
this / day of May, 2018.

el 7?514&70%/%

e

Melissa R. Slngletary
Certified Verbatim Court
Reporter
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FORM 5
STATE OF SOUTH CAROLINA iykep DR fl
201 7 HO '_9) IN'THE COURT OF COMMON PLEAS
COUNTY OF [Dorches 7er o SN TN
z,.:s }I

Bogke TL} caa:,;'f 2017-CP-18- 1425

Full name and prison number (if any} of Applicant.

Herbert Leroy Holmes

v, TIPSO ) APPLICATION FOR
) -
State of South Carolina ) POST-CONVICTION RELIEF %% -
I
B T;- e e
) %3%*‘?:\‘ g o ?1.
INSTRUCTIONS - READ CAREFULLY T e T

A <y “‘w -.y. 5
In order for this application to receive consideration by the Court, it shall be in writing (Eeg:bly’, b <
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in=2% %
‘concise form the answers to each applicable question. If necessary, applicant may furnish his answer’fa a v
particular question on the reverse side of the page or on an additional page. Applicant shali make cleaf" to -
which question any such continugd answer refers,

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit {attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted,

/‘2{ S,
Place of detantlon Y/ ‘t?ﬁfcéa/({ Co ~ec, / 4 %ﬂ%

1

2 Name and Eacatlon of Court which imposed sentence 52 i 6495 7er (’y‘{’{ﬂ jf "
yoled Ak ¢
3. Name(s) of co-defendant(s) (if any) Generee! S50
4

The indictment number or numbers (if kno@n) upon which and the offenses for which

sentence was imposed:

@ - G5-18-00 256 —~ K dwapp g

®  AOU-GS~1P-cOLS T- C3C First Degree

(@
5. The date upon which sentence was imposed and the terms of the sentence:

@ Apel 25, 293 Life

(b) A_F_(_ ol 28, Zoi3 30 years conc cerrent

Revised 3/2003

1
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(©
6. Check whether a finding of guilty was made:

(a)  after a plea of guilty
(b)  after a plea of not guilty X

(c)  after a plea of nolo contendere

7. Did you appeal from the judgment of conviction or the imposition of sentence?
es .

8. If you answered “yes” to (7), list:
(2  the name of each Court to which you appealed
. S.C Coar¥t Of A fﬁd /!
. 6056# 20’3-_000670’7
iii.

(b) the result in each such Court to which you appealed .
i The Courtof Appeals and Of fice & R Appe ltand

ii. ense Ivcorrectly PrOCf’ﬂed /”\7 /4/>fJe,aJ as a
i, jf/gg/??zf/ec& + Qs SSed ok //e&j

()  the date of each such result:

i, Dune (0, 2013

ii.

——

iii.

(d)  if known, citations of any written opinion or orders entered pursuant to such

results:
(o k notw e

:l E,Lm 1073 @)QDCB\G’U) ScAp Cx. Roles

iii.

9. If you answered “no” to (7), state your reasons for not so appealing:
@ — NA4
®
(©)

10.  State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

Revised 3/2003
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13.
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@ Lae f{"ecf e A5, S e € of Cownec [/

o Oem ol of D rect Fppeel

(© (//'Q(a hon o €~y 78 A e d st fobe € /j);;fzf,

State concisely and in the same order the facts which support each of the grounds set out

O sil Faled To (Ol T T el W) Thess

E:; -_/F/K(/.;,‘(L (&Jbllf?jt / )/;f /d/df'/f/y P,—gfffsac( 4/’?//{,"(
(c) c'af Cé"(«mﬁe/ -éh/e& "ILO c&clffu-&_@[)f ,;L/Ucc;?f-;;&ri

Prior to this application have you filed with respect to this conviction:
(a) any petition in a State Court under South Carolina Law? /x_
{b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief?

(¢)  any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)7
(d}  any other petitions, motions or applications in this or any other Court? ____
If you answered “yes” to any part of (12), list with respect to each petition, motion or
application: '
(a) the specific nature thereof: |
. Lirectofppesl | ooa0
i Case 4 201370 7

iii.

iv.

(b)  the name and location of the Court in which each was filed:
i. é' (r (0({,/7{ d)f /7//ﬁ@b(f
ii.
iii.

iv.

(c) the disposition thereof:
i _/Q, S, S E
ii.
iii.

Revised 3/2003
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14,

is.

16.

17.

iv,

(d) the date of each such disposition:
P _JDuwe [0 ,201F

ii.

iii.

iv.
(e)  if known, citations of any written opinions or orders entered pursuant to each such

disposition:

L _Rule 203 CAQXBIF) SCAp.cts Rukles

il

W

iv.
Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?
Ao

If you answered “yes” to (14) identify:

(a)  which grounds have been presented:

i

11,

iid.

(b) the proceedings in which each ground was raised:

w . NI

iti.
If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:

o _ Oeniold o€ Appreprioty D tect Appe ot
(b) Pc R ,s¢ Qe ¢

(©) @'\)(b) sbove a”/es 7 d/(e 1 $Sted o) ((0)

Were you represented by an attorney at any time during the course of:

Revised 3/2003
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19.

20.

(@
(b)
(©
(d)

(e)
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your arraignment and plea? _g no

your trial, if any? _Lf;

your sentencing? _ES

your appeal, if any, from the judgment of conviction or the imposition of
sentence? _ng

preparation, presentation or consideration of any petitions, motions or applications
with respect to this conviction, which you filed? M5

If you answered “yes” to one or more parts of (17), list:

(=)
i

ii.

iit.

®)

o
11.

ifi.

the name and address of each attorney wha represented you: D .F-: c‘
eTCH oCp-

Texats M\‘ILCMV[ /Car(c’y  Pchle

Porcleiliq Cdu-id‘f'

Aﬁp‘eo-o ‘ ot)cr‘t"/-( chlek‘ Oftce o F
the proceedings at wi ch each such aﬁox%vgﬁegnteﬂ{rou
77, oA

~ co) (He deFactted ~y Appeadt,
@6(‘.)\('/4}009 &Pﬂgcf./a}’ }O/‘OCG‘SJ'G Q{ ;,q/)yo/oey r)

State clearly the rellef you seek in filing this application:
ez 77,06~ Scavcawced Ocer 7G,me of

Are you now under sentence from any other court that you have not challenged?

A0,
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STATE OF SOUTH CAROLINA

)
County of /4“6%6(@/ <
L e

)
)
ey F L. [HolMEs

VERIFICATION

that the matters and allegations therein set forth are true,

2017-CP-18- {94 2~
eing duly swom upon my oath, depose and say that [ have subscribed to the foregoing
application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and

Modak A Mot s |
Herdert [ fplaes &ELZITPSO
SWORN to and subscribed before me this |
day of DM mber 2017,
1_}' ‘,;_Al.x{‘_’_'u.‘_‘hw ;:& f‘\.l.-._é!&.)
¢ Notary Public

My Commission Expires: { l il

(L.S)

V3

LR

2
"t
-
2

™~
JIN
_.%.
oy

<
~
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
A/f?';é erF (. /{d/«e‘{

I

IN SUPPORT THEREOF

5017-CP-18- \ADD
, hereby apply for leave to proceed in this action without prepayment of fees or costs or
following facts are true:

security therefor. In support of my application I declare under penalty of perjury that the

(1)  1am the applicant in this action and I believe I am entitled to redress.
{2)  Because of my poverty | am unable to pay the costs of said proceeding or give
security thereof.
) T Applicant
M/\/\]’\,\j‘k\. )\\\ e
SWORN or affirmed to-and subscribed before me this
1”1 _dayof V“\;C\ﬁtj),, , 2017
P N, B -
L e Q/\@a;rs o SR = %
3 Notary Public e v 2 =
A < o
. ; 19\} ‘ \9:1_ BB :2
My Commission Expires: J oL 2Z 0o 3
I -y
2% E* = o
28w T 7
E=I -
e
£ -'!‘ oo

Revised 3/2002
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i )

STATE OF SOUTH CAROLIN A ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER 14 -4 pi)2: | 4FIRST JUDICIAL CIRCUIT

\-’

Herbert Leroy Holmes, #1 39850 BT Case No.: 2017-CP-18-01925

SREUR N
i ! 1) Jh
Appl1¢ant ) ‘
) RETURN TO APPLICATION FOR
V. )j POST-CONVICTION RELIEF AND
) PARTIAL MOTION TO DISMISS
State of South Carolina, ) (Counsel Already Appointed)
)
}
}

Respondent.

Respondent the State of South Carolina, making its return to the application for post-
conviction relief filed by Applicant Herbert Holmes' on November 21, 20172, would respectfully
show this Court:

I. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections. During
its May 2011 term, the Dorchester County Grand Jury indicted Applicant for criminal sexual
conduct — first degree (2011-GS-18-0257) and kidnapping (2011-GS-18-0256). On April 22-25,
2013, Applicant proceeded to a jury trial before the Honorable Diane S. Goodstein. Mitchell Farl ey
and Ash Chisholm, Esquires, represented Applicant. Glenn Justis and Phil Giese of the First Circuit

Solicitor’s Office prosecuted the case. At the conclusion of trial, the jury found Applicant guilty

' Applicant filed this post-conviction relief application pre se. Counsel, Christopher R. Geel, Esquire, was
appointed on December 9, 2019.

2 The State’s retumn was originally due within ninety days of receipt. See Rule 12(a), SCRCP (“[T]he State
of South Carolina shall answer or otherwise respond to an application for post-conviction relief within 60
days after service of the application, if it arises out of a guilty plea, and 90 days if it arises out of a trial.”).
Now, having completed the retum required in this matter, and in light of no demonstrable prejudice to
Applicant as a consequence of the delay, Respondent respectfully asks this Court to accept this retum as
timely filed. See S.C. Code Ann. § 17-27-70(a} (establishing that the Court may fix the time in which the
State must respond and that “respondent shall file with its answer the record or portions thereof that are
material to the questions raised in the application.”); Guinyard v. State, 260 8.C. 220, 195 $.E.2d 392 (1973}
(holding the trial court may extend the time for filing and that the time limit prescribed by the statute is not
mandatory, but discretionary with the trial court.).

Page 1013
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as indicted. Following the verdict, Judge Goodstein sentenced Applicant to concurrent terms oi
life imprisonment for the kidnapping charge and thirty years for the criminal sexual conduci
charge’,

Applicant filed a timely notice of appeal. On June 10, 2013, the Court of Appeals
improperly dismissed Applicant’s appeal pursuant to Rule 203(d){1)(B)(iv), SCACR, for failure
to provide a sufficient showing. State v. Holmes, (5.C. Ct. App. filed June 10, 2013). The case was
remitted back to the circuit court on June 27, 2013.

Following the filing of the remittitur, Applicant wrote a letter to the Court of Appeals,
received by the Court on October 16, 2017, In this letter, Applicant states his appeal did not arise
from a guilty plea - rather, from a trial. Applicant contends the Court of Appeals improperly
processed his direct appeal. By letter dated January 10, 2018, the Court of Appeals Clerk of Court
replied informing Applicant the sending of the remittitur ended the Court’s jurisdiction cover the

appeal and therefore, the Court could take no further action. Applicant commenced this PCR actior:

on November 21, 2017.
.  Summary of the Facts
On October 25, 1984, Ms. was working by herself at a local bookstore in

Summerville called The Bookbag when a young black male walked in and asked her where the
mystery section was. (Tr. pp. 83-85). She pointed him to it, he went and looked around, and then
headed to the cash register. (Tr. pp. 84-85). He walked behind the register, pulled a gun on Ms.
B and told her to empty the cash register, which she did. Tr. pp. (85-86). When she was do:
with that, he pointed her to a back room in the same store. (Tr. p. 86). He then demanded she take

her clothes off and he forced her to perform oral sex on him, then anally and vaginally raped her.

* These sentences were to run consecutively to the life sentence Applicant was already serving on unrelated
charges.
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Tr. pp. 87-88. He asked her to take her wedding ring off, he took it then fled the scene. (Tr. p. 88).
Paramedics were eventually called, and Ms. JiTill] was taken to the hospital where evidence was
taken from her clothing and from her body. (Tr. pp. 89-90). Detectives Burt Salvely and James
Knight went to the hospital and took the victim’s statement. (Tr. p. 137). Ms. was able i
describe the assailant, but she was not able to identify anyone in a photo lineup. (Tr. pp. 84-85, 92,
150).

Evidence was submitted to SLED in 1985, and Kenneth Bogan performed a visual
examination of the clothing evidence and chemical analysis of the body fluid stains. (Tr. p. 308).
Bogan prepared a report of his findings for the Dorchester’s Sheriff's Office which stated he was
able to identify male reproductive cells from the vaginal wash evidence. (Tr. p. 308). Bogan also
identified semen on the skirt of the victim, but the vaginal swab analysis was inconclusive. (Tr. p.
309). Bogan testified at trial that he was unsuccessful in finding any blood or semen on the rest of
the clothing. (Tr. p. 309). Bogan then repackaged and resealed the evidence and sent it back to the
Sherriff’s Office. (Tr. p. 310). In 1988, the Sherriff’s Office resubmitted the evidence becaus-
identified a person of interest, Barry Daniels, but SLED was not capable of performing a DNA
analysis at that time. (Tr. pp. 165, 310-316). It was then resealed and returned back to the Sherriff’s
Office. (Tr. p. 314, 316).

After years of an unsuccessful investigation, Lieutenant Asbell went back to this case and
decided to send the evidence back to SLED for DNA analysis in 2009, (Tr. p. 203, 317). Bogan
extracted DNA from the vaginal wash and swabs but was only able to get a partial profile. (Tr. p.
321). However, this time he was also able to get DNA from the victim’s underwear and skirt. (Tr.
p. 321). From those items, Bogan obtained a DNA mixture of at least two individuals and a partial

profile from a major contributor. (Tr. p. 322). The profile from the major contributor on the
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underwear was from a male individual, and the profile from the major contributor on the skirt camic
from the victim. (Tr. p. 322). The minor contributor on the underwear came from the victim. (Tr.
p. 322). Bogan received a reference sample of Applicant’s DNA, developed a profile, and
compared it to the DNA extracted from the viclim’s clothing and body. (Tr. p. 324).
SLED then requested secondary DNA samples from Applicant. {Tr. pp. 216-17). Following
that request, Detective Parker became involved in the case, contacted Applicant, and obtained a
search warrant for his DNA. (Tr. p. 217). Bogan testified at trial that Applicant’s DNA was found
on the victim’s underwear. (Tr. pp. 271, 330-331).
III. Allegations Raised and Reliel Sought in Post-Conviction Relief Application
In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully for the following reasons:
1. Tneffective assistance of counsel
a. “Counsel failed to call critical witnesses™;
b. “Trial counsel failed to adequately investigate™;
2. Ineffective assistance of appellate counsel
a. “Appellant counsel improperly processed appeal”;
3. “Denial of direct appeal”; and
4. “Violation of my 14" amendment due process rights”,

Applicant requests relief as follows:

“new trial — sentence over turned”.

Attached to this Return and incorporated by reference are the records of the Dorchester
County Clerk of Court regarding the subject convictions; Applicant’s records ftom the South
Carolina Department of Corrections; the trial transcript; Applicant’s appellate records; and the
records of the current post-conviction relief action. Respondent reserves the right to amend this

Return upon receipt of any relevant materials.
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IV.  Allegafions of Ineffective Assistance of Counsel Should be
Barred by the Statute of Limitations

Respondent submits any allegations of ineffective assistance of counsel beyond wheth+
counse] failed to file an appeal on Applicant’s behalf should be summarily dismissed for failure to
comply with the filing procedures of the Uniforin Post-Conviction Procedure Act. S.C. Code Ann,
§ 17-27-10 to -160. Specifically, the Act requires as follows:

(A) An application for relief filed pursuant to this chapter must be
filed within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to the lower court
from an appeal or the filing of the final decision upon an appeal,
whichever is later.

(B) When a court whose decisions are binding upon the Supreme
Court of this State or the Supreme Court of this State holds that the
Constitution of the United States or the Constitution of South
Carolina, or both, impose upon state criminal proceedings a
substantive standard not previously recognized or a right not in
existence at the time of the state court trial, and if the standard or
right is intended to be applied retroactively, an application under this
chapter may be filed not later than one year after the date on which
the standard or right was determined to exist,

(C) If the applicant contends that there is evidence of material facts

not previously presented and heard that requires vacation of the

conviction or sentence, the application must be filed under this

chapter within one year after the date of actual discovery of the facts

by the applicant or after the date when the facts could have been

ascertained by the exercise of reasonable diligence.
S.C. Code Ann. § 17-27-45 (A-C).

The South Carolina Supreme Court has held that the statute of limitations shall apply to il

applications filed after July 1, 1996. Peloguin v. Stare, 321 5.C. 468, 469 S.E.2d 606 (1996). A
motion for summary judgment may property be used to raise the defense of statute of limitations.

McDannell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994,

Additionally, Section 17-27-70(c) authorizes this Court to “grant a motion by either party for
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summary disposition of [an) application when it appears from the pleadings . . . there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law.”

Applicant was convicted on April 25, 2013, and the remittitur from the subsequent direct
appeal was issued July 27, 2013, Pursuant to Section 17-27-45(A), Applicant had until July 27,
2014, to timely file his application for post-conviction relief chailenging his convictions, Applicant
did not file his present application until November 21, 2017, more than three years beyond the
statute of limitations. Therefore, Applicant has failed to comply with the filing requirements under
Section 17-27-45(A).

Moreover, Applicant has not aileged any claims based on a change of law or statute or
alleged any newly discovered evidence. Therefore, Applicant has also failed to comply with the
filing requirements under Section 17-27-45(B-C). Accordingly, this application is untimely
pursuant to Section 17-27-45 and all claims, except the denial of a direct appeal, should be
dismissed for failure to file within the time mandated by Uniform Post-Conviction Procedure Act.

V. Allegation that Application is Entitled to Belated Appellate Review
Pursuant to White v. State’

The one-year limitations period in which to file a petition for post-conviction relief do-
not apply where the defendant alleges he was denied a direct appeal due to ineffective assistance

of counsel. Wiison v. State, 348 8.C. 215, 218, 559 S.E.2d 581, 582-83 (2002).

4 In White, the PCR judge found the applicant did not knowingly and intelligently waive his right to direct
appeal due to ineffective assistance of counsel. 263 S.C. 110, 119, 108 S.E.2d 35, 39 {1974). As a result,
the PCR court directed PCR counsel to attempt to secure a belated appeal to the Supreme Courl from his
original conviction and sentence. id. On appeal, our Supreme Court explained that it did not have
jurisdiction to entertain a belated direct appeal absent the timely filing of notice of appeal. Jd. at 119, 208
S.E.2d at 39. However, because the post-conviction relief appeal was properly before it, the Court reviewed
the trial record and all issues properly raised as if the direct appeal had been perfected. Id. at 119, 208
S.E.2d at 3940, The Cowrt ultimately held that “that there was no reversible error in the trial and that there
was not an arguably meritorious ground of appeal, even if notice of intention to appeal had been timely
served.” /d. at 119, 208 S.E.2d at 40,

Page 6 0of 13
2017-CP-18-01925



454

Applicant claims he was denied effective assistance of counsel because his counsel
“improperly processed his appeal”. The decision of the South Carolina Supreme Court, in Whi:e,
holds even though the post-conviction relief court finds the applicant had never voluntarily and
intelligentty abandoned his appeal, the court has no jurisdiction to grant a belated appeal.
However, where an accused establishes in a post-conviction relief hearing that he was
unconstitutionally deprived of his statutory right to a direct appeal, the South Carclina Supreme
Court, upon an appeeal of the post-conviction relief decision, will review the trial record and pass
upon all issues properly raised and argued as if the direct appeal has been perfected. Id. at 119,
108 S.E..?.d at 39-40,

Respondent submits Applicant cannot meet his burden showing he is entitled to a belatec
appeal pursuant to White. However, because this allegation probably raises questions of fact not
conclusively refuted by the record, Respondent requests an evidentiary hearing solely on this issue.
Should Applicant prevail on his allegation counsel was ineffective for failing to file an appesl and
establish he did not timely file this current application due to the ineffective assistance of counsel,
Respondent requests an evidentiary hearing to address the remaining issues raised in the
application for post-conviction relief. See Toney v. State, Op. No. 2019-MQO-006 (8.C. filed
February 6, 2019) (where an applicant for post-conviction relief has established he did not
knowingly and voluntarily waive his right to a direct appeal, the applicant is entitled to a full
evidentiary hearing on the merits of his application).

Should this Court find Applicant was denied his right to a direct appeal, Respondent
submits Applicant’s remaining allegations of ineffective assistance of counsel are without meri
The Sixth and Fourteenth Amendments to the United States Constitution guarantee Applicant, like

all other defendants, the right to effective assistance of counsel. Strickland v. Washington, 466
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U.S. 668 (1984); Taylor v. State, 404 S.C. 350, 359, 745 8.E.2d 97, 101 (2013). Ordinarily, PCR
allegations are centered upon an allegation that the applicant did not reccive effective assistance
of counsel gnaranteed by the Sixth Amendment. See generally S.C. Code Ann. § 17-27-20(A)
(enumerating allegations cognizable in PCR actions). The allegation of denial of suc::
representation sets forth a prima facie violation of this constitutional right, and raises a question
of fact that can only be detenmined by an evidentiary hearing. Rogers v. State, 261 5.C. 288, 291,
199 S.E.2d 761, 762 (1973).

In a post-conviction relief action, the applicant bears the burden of proving the allegations
by a preponderance of the evidence. Butler v. State, 286 5.C. 441,442,334 5.E.2d 813, 814 {1985);
Rule 71.1¢e), SCRCP. The reviewing court applies the two-part test outlined in Strickland to
determine whether counsel’s conduct “was so ineffective as to require reversal” of the applicant’s
conviction, 466 U.S. at 687. To obtain relief, a PCR applicant must prove (1) counsel’s
performance fell below an objective standard of reasonableness, and (2) the applicant sustained
prejudice as a result of counsel’s deficient performance. /d. at 687-88; Cherry v. State, 300 S.C.
115,117-18, 386 S.E.2d 624, 625 (1989). Failure to make the required showing of either deficic..
performance or sufficient prejudice defeats the ineffectiveness claim. Strickiand, 466 U.S. at 700;
see alsa Bell v. Cone, 535 U.S. 685, 695 (2002) (explaining that “[w]ithout proof of both deficient
performance and prejudice to the defense, . . . it could not be said that the sentence or conviction
resulted from a breakdown in the adversary process that rendered the result of the proceeding
unreliable” (citation and internal quotation marks omitted)).

The first prong-—constitutional deficiency—is “necessarily linked to the practice and
expectations of the legal community.” Padilla v. Kentucky, 559 U.S, 356, 366 (2010). An applicant

making a claim of ineffective assistance “must identify the acts or omissions of counsel that are
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alleged nof to have been the result of reasonable professional judgment.” Strickland, 466 U.S. at
690 (emphasis added). The reviewing court must then “determine whether, in light of all the
circumstances, the tdentified acts or omissions were outside the wide range of professionally
competent assistance’” demanded of attorneys in criminal cases. /4.

Because of the difficulties inherent in making such an evaluation, the reviewing court must
indulge in a “strong presumption that counsel’s conduct falls within the wide range of reasonably
professional assistance,” Butler, 286 S.C. at 445, 334 S E 24 at 816. *“The burden of rebutting this
presumption ‘rests squarely on the defendant,” and ‘[i]t should go without saying that the absence
of evidence cannot overcome [iJt.”” Dunn v. Reeves, 141 S. Ct. 2405, 2410 (2021) (alteration i
original) {(quoting Burt v. Titlow, 571 U.S. 12, 22-23 (2013)). In fact, “even if there is reason to
think that counsel’s conduct ‘was far from exemplary,” a court still may not grant relief if ‘[t]he
record does not reveal’ that counsel took an approach that no competent lawyer would have
chosen.” Id. (alteration in original) (emphasis added) (quoting Titlow, 571 U.S, at 23-24),

“When counsel focuses on some issues to the exclusion of others, there i8 a strong
presumption that he {or she] did so for tactical reasons rather than through sheer neglect.”
Yarborough v. Gentry, 540 U.S, I, 5 (2003) (citing Strickiand, 466 U.S. at 690). The Court, in
determining deficiency, must affirmatively entertain the range of possible reasons counsel may
have had for proceeding as they did, Cuilen v. Pinholster, 563 U.8. 170, 196 (2011); Harrington
v. Richter, 562 U.S. 86, 109-10 (2011). “[E]ven if an omission is inadvertent, relief is not
automatic. The Sixth Amendment guarantees reasonable competence, not perfect advocacy judged
with the benefit of hindsight.” Yarborough, 540 U.S, at 6; see also Murphy v. Davis, 901 F.3d 578,

592 (5th Cir. 2018) (“[C]ounsel’s performance need not be optimal to be reasonable.™).
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Review of counsel’s actions is hallmarked by deference, as “it is all too tempting for a
defendant to second-guess counsel’s assistance after conviction or an adverse sentence, and it is
all too easy for a court, examining counsel’s defense after it has proved unsuccessful, to concluci-
that a particular act or omission of counsel was unreasonable.” Strickland, 466 U.S, at 689. No
particular set of detailed rules for counsel’s conduct can satisfactorily take account of the variety
of circumstances faced by defense counsel or the range of legitimate decisions regarding how best
to represent a criminal defendant. Strickland, 466 U.S, at 688-89; see id. at 691 {“Representation
is an art, and an act or omission that is unprofessional in one case may be sound or even brilljant
in another.”). “Defensc lawyers have ‘limited” time and resources, and so must choose from among
‘countless’ strategic options,” Dunn, 141 8. Ct. at 2410 (quoting Harrington, 562 U.S. at 106~
107). “Such decisions are particularly difficult because certain tactics carry the risk of ‘harm[ing’
the defense’ by undermining credibility with the jury or distracting from more important issues,” /i
(quoting Harrington, 562 U.S. at 108). Thus, a fair assessment of attorney performance requires
every effort be made to eliminate the distorting effects of hindsight, to reconstruct thc
circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s
perspective at the time. Strickland, 466 U.S. at 689. The ultimate question is not whether counsel’s
actions were reasonable, but whether there is any reasonable argument counsel
satisfied Strickland’s deferential standard.

The second, or “prejudice” prong of Strickland is rooted in the very purpose of the Sixtﬁ
Amendment guarantee of counsel—to ensure a defendant has the assistance necessary to justify
reliance on the outcome of the proceeding. Jd. at 691-92. In order to prove prejudice, an applicant
must demonstrate counsel’s deficient performance prejudiced the applicant such that “there i .

reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
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would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. A reasonable
probability is a probability “sufficient to undermine confidence in the outcome.” Strickland, 466
U.S. at 694; see id. at 695 (explaining that, where a defendant challenges his conviction, he must
show that there exists “a reasonable probability that, absent the errors, the factfinder would have
had a reasonable doubt respecting guilt”).

In determining prejudice, the reviewing court must consider the totality of the evidence
before the jury. /d. at 6935. It is not sufficient “to show [counse]’s] errors had some conceivable
effect” on the cutcome of the proceeding—counsel’s errors must be “so serious as to deprive the
defendant of a fair trial” Id. at 687 (emphasis added). “An error by counsel, even if professionally
unreasonable, does not warrant setting aside the judgment of a criminal proceeding if the error had
no effect on the judgment.” Id. at §91. Moreover, the South Carolina Supreme Court has repeatedly
held a PCR applicant must produce the testimony of a favorable witness or otherwise offer the
testimony in accordance with the rules of evidence at the PCR hearing in order to establish
prejudice. Bannister v. State, 333 8.C. 298, 303, 509 S.E.2d 807, 809 (1998).

The Strickland standard must be applied with scrupulous care, lest “intrusive post-trial
inquiry” threaten the integrity of the very adversary process the right to counsel is meant fo serve
466 U.S. at 689-90, Courts must be wary of second guessing counsel’s trial tactics; and where
counsel articulates a valid reason for employing such strategy, such conduct is not ineffective
assistance of counsel. Whitehead v. State, 308 8.C. 119, 417 S.E.2d 529 (1992), The applicant’s
burden of proving both Strickland components is heavy in light of the strong presumption that
counsel’s conduct fell within the range of reasonable professional legal assistance. 466 U.S. at
690. Representation is constitutionally ineffective only if counsel’s conduct “so undermined the

proper functioning of the adversarial process” that the defendant was denied a fair proceeding.
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d. at 686; see Nix v. Whiteside, 475 U.S. 157, 175 (1986) (noting that under Strickland, the
“benchmark” of the right to counsel is the “fairness of the adversary proceeding”); ¢f. United States
v. Morrow, 977 F.2d 222, 229 (6th Cir. 1992) (“[T]he threshold issue is not whether [the
applicant’s] attorney was inadequate; rather, it is whether he was so manifestly ineffective that
defeat was snatched from the hands of probable victory.”).

Respondent submits that Applicant cannot satisfy either requirement of the Strickiand test,
as the record establishes he was represented by competent counsel who diligently represented him.
However, Applicant’s claims raised questions of fact that require an evidentiary hearing to resolve.
Accordingly, Respondent requests an evidentiary hearing on these claims.

V1. Any Future Amendments and Invocation of Discovery Process

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. A!’
claims should be made well in advance of the evidentiary hearing. Because Applicant has an
attorney, the attorney, and not Applicant, is the only individual authorized to file amendments to
this application. See Rule 11, SCRCP. Pro se filings will not be considered at the PCR hearing.
The State reserves the right to request that any amendments withheld until the last minute be
stricken because of undue prejudice to the State pursuant to Love v. State, 428 §.C. 231, 834 8.E.2d
196 (2019), or, alternatively, the State will request a continuance in the matter. See Id. at 245, 834
S.E.2d at 203 (Kittredge, J., dissent) (“If, however, the proposed amendment. .. would truly
prejudice the State, the better course of action would be to continue the matter and thus remove
any possibility of prejudice resulting from the belated amendments.”).

Pursuant to section 17-27-150 of the South Carolina Code, Applicant may not invoke
formal discovery processes to issue subpoenas or otherwise obtain discovery materials unless

granted leave from the Court upon a showing of good cause. Further, Respondent requests that all
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potential exhibits and materials used to produce potential expert witness testimony be sent to the
State well in advance of the evidentiary hearing. As noted above, the State reserves the right to
request a continuance and oppose witness testimony and exhibits that are withheld until the last
minute resulting in undue prejudice to the State. See Love, 428 S.C. 231, 834 S.E.2d 196.
VII. Response to All Other Allegations

Each and every allegation contained within the application not expressly admitted,

qualified, or explained in this Return is héreby denied.
VIII. Request for an Evidentiary Hearing
WHEREFORE, Respondent requests an evidentiary hearing be held solely on allegation of

ineffective assistance of counsel for improperly filing an appeal on Applicant’s behalf,

Respectfully submitted,

ALAN WILSON
Attorney General

W.JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

SAMANTHA J. WEIDAUER
Assistant Attorncy Gengral

ATTORNEYS FOR RESPONDENT
Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737
January 4, 2022
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STATE OF SOUTH CARCLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER } FOR THE FIRST JUDICIAL CIRCUIT
)
Herbert Leroy Holmes, #139850 )
) Case No.: 2017-CP-18-01925
Applicant, )
)
v, ) Affidavit of Service by Mail
) ’ &
State of South Carolina ) '
)
Respondent, )
)
1. [ am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

3. I have this day served a copy of the Return to the Application for Post-Conviction Relief
and Partial Motion to Dismiss in the above-captioned matter on the following person by depositing
same in the United States mail, postage prepaid:

Christopher R. Geel, Esquire
Geel Law Firm, LLC
Post Office Box 21771
Charleston, SC 29413

DATED this 4™ day of January, 2022.

y

Katie Wade, Legal Assistant
For Respondent '
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State of South Carolina In the Court of Common Pleas
Dorchester County 072 HAY 24 By 4{5¢  For the First Judicial Circuit

Herbert Holmes (#139850)

v,

CHELCR Case No(s): 2017CP1801925 ~
..',. }.‘. e (PCR Application)

AMENDMENT TO PCR

State of South Carolina APPLICATION

COMES NOW the Apphcant Herbert Holmes, by and through unders:gned Counsel and

amends his PCR Application in the above-stated matter. The Applicant hereby amends his
application to include the following.grounds for refief:

1.

The Applicant is entitled to a belated direct appeal, pursuant to White v. State, 263 S.C.
110 (1974). Applicant never received a direct appeal, and Applicant never knowingly and
intelligently waived this right.

Trial counsel was constitutionally meﬂictwe in fallmg to call crrtlcal witnesses on behalf
of the defense at trial. N

Trial counsel was constitutionally ineffective in failing to,adequately‘investigate the case
and failing to challenge the chain of custody-adequately. .- '

Trial counsel was const:tutlonally ineffective in fallmg to adequately cross examine the
victim regarding her version of events,

Trial counsel (and the public defender office) had a material conflict of interest in this
case,

On this day, May 19, 2022 it is
RESPECTFULLY SUBMITTED,

%i;omterk Geel

Geel Law Firm, LLC
P.O.Box 21771
Charleston, SC 29413
843-277-5080

CERTIFICATE OF SERVICE: 1 hereby
certify that I have served a- copy of this
document upon the Attorney General via hand-
delivery on this day, May 18, 2022.
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STATE COF SOJUTH CARCLI NA I N THE COURT CF GOMMOIN PLEAS
QONTY CF DCRCHESTER FIRST JJDAQAL AQRAUT
HERBERT L. HOLMES NQ 2017- CP- 18- 01925

VS. TRANSCR PT (F REQCRD
STATE CF SQUTH CARCLI NA Post Conviction Relief Hearing
BEFORE

DATE

The Honorabl e Robert J. Bonds, Judge
QO angeburg, South Carolina

Thursday, My 19, 2022
10:34 a.m

APPEARANCES

Chri stopher Reginald Geel, Esquire

Geel Law Firm LLC

Post Cffice Box 21771

Charl eston, South Carolina 29413
chris@eel | anfi rm com

Attorney for the Applicant

Samant ha Jo Wi dauer, Esquire

South Carolina Attorney CGeneral's Ofice
Post (fice Box 11549

Gol unbi a, South Carolina 29211

sanmm ewei dauer @cag. gov

Assistant Attorney General for the Sate

Reported by: GCathy J. Provost, RMR Oficial Court Reporter




© 00 N O O b~ W N PP

N N N NDDNMNDN PR B P P PP PP
a A W N P O © 0 N O OO b W M B O

464

2
| NDEXES
PAGE:
Stipulation(S) - --iii i eeeeeaaaaaaaa- 34
Ruling of the Court ...... ... i iiiiiaaaaann 74
Certificate of Reporter ... ... . i iiecaaana- 79
| NDEX TO W TNESSES
THE

DIRECT: CROSS: REDIRECT: RECROSS: COURT:

WITNESSES:
HERBERT L. HOLMES
By Attorney Geel 7 -
By Attorney Weidauer - 25
Examination By The Court —- -

MTCHELL E FARLEY
By Attorney Weidauer 37 -
By Attorney Geel — 49

| NDEX TO EXH BI TS

APPLICANT"S EXHIBITS:

1 - Seven-page packet (three letters;
Notice of Appeal; Proof of Service;
envelope; and Order)

STATE"S EXHIBITS:

1 - Affidavit (Robert M. Dudek)

MARKED: RECEIVED:

34 34




© 00 N O O b~ W N PP

N N N NN DN P B P PR PP PR
a A W N P O © 0 N O OO b W M » O

465

——-PROCEEDINGS -

THE COURT: All right. Attorney General, are we ready to
proceed?

ATTORNEY WEIDAUER: To proceed? Yes, Your Honor.

THE COURT: All right. Can you call your case, please.

ATTORNEY WEIDAUER: Yes. This is the case of Herbert Holmes
v. State of South Carolina. Mr. Holmes filed an application for
post conviction relief on November 21st of 2017.

Applicant was originally indicted for criminal sexual
conduct, Tirst degree, and kidnapping. On April 22nd through the
25th applicant proceeded to a jury trial before the Honorable
Judge Diane Goodstein. Mitch Farley and Ash Chisholm represented
applicant. Mr. Farley iIs present In the courtroom today. Glenn
Justis and Phil Giese of the First Circuit Solicitor®s Office
prosecuted the case.

At the conclusion of the case, the jury found applicant
guilty as indicted, and Judge Goodstein sentenced applicant to
concurrent terms of life imprisonment for the Kidnapping charge
and 30 years for the criminal sexual conduct charge.

Applicant subsequently filed a timely notice of appeal on
June 10th, 2013. On -- or, excuse me. On June 10th, 2013, the
Court of Appeals dismissed applicant™s appeal pursuant to Rule
203(dD) (D) (B)(1v) for failure to provide a sufficient showing, and
the case was remitted back to the Circuit Court.

Following that remittitur, applicant wrote a letter in 2017
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to the Court of Appeals indicating that his appeal did not arise
from a guilty plea but rather from a trial, so, therefore,
applicant contends the Court of Appeals improperly dismissed his
direct appeal.

And as we spoke a minute ago, Mr. Geel has provided us
further amendments in which the State would just ask that he
place on the record now.

THE COURT: All right. Mr. Geel, 1™m happy to hear from
you, Sir.

ATTORNEY GEEL: Thank you, Your Honor. Good morning. Yes,
we have submitted an amendment to our application. | submitted a
copy to Your Honor. The Court has one.

We have five issues that we would like to proceed on this
morning; the First being that the applicant was entitled to a
belated direct appeal pursuant to Wite v. State; the second
being that trial counsel was constitutionally ineffective iIn
failing to call critical witnesses on behalf of the defense; the
third being that trial counsel was constitutionally ineffective
in failing to adequately investigate the case and failing to
challenge the chain of custody iIn this case; the fourth, being
that trial counsel was constitutionally ineffective in failing to
cross-examine the victim regarding her version of events; and the
Titth being that trial counsel, and that is to say the public
defender office, had a material conflict of interest in this

case.
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As the State has already suggested, Your Honor, just to sort
of set a backdrop here, this was a CSC and kidnapping case. The
incident took place 1In 1984, and there was forensic evidence
collected at that time, and there was no suspect identified at
that time. And it was only years and years and years later when
a DNA had came back from SCOTUS that my client, Mr. Holmes, was
identified as the possible suspect iIn this case. So the iIssues
at trial revolved almost exclusively around this sort of
collection of this evidence in 1984, around the time of the
incident, and then the handling of the evidence, the chain of
custody as it sort of went through the years.

There were a number of pieces of evidence that changed
hands, as I"m sure Your Honor can imagine, several times; moved
locations, was repackaged; opened; and repackaged numerous times;
sent to SLED; came back to Orangeburg; went up to SLED again, So
there was a lot of litigation and discussion and argument
regarding that chain and whether the chain was adequate.

And so our 1issues essentially center around that, setting
aside the direct appeal issue, which iIs kind of separate. The
actual trial level iIssues center around the challenging of that
chain of custody, the failure to challenge the alleged victim®s
story from 1984, and related matters.

So 1T there"s no guestions from the Court, we are ready to
proceed with our evidence at the appropriate time.

THE COURT: All right. 1"m happy to have you call your
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first witness, sir.

ATTORNEY GEEL: Thank you, Your Honor. The applicant calls
Mr. Herbert Holmes.

THE COURT: Mr. Holmes, come on around. Mr. Holmes, put
your left hand on the Bible and raise your right hand for me,
Sir.

HERBERT L. HOLMES,
having First been duly sworn, was examined and testified as
follows:

THE COURT: Thank you, Mr. Holmes. Come on around and sit
down. And, Mr. Holmes, If you would, for purposes of your
testimony, would you please pull your mask down so I can be sure
to hear you and the court reporter can be sure to hear you.
Okay, sir?

THE WITNESS: Yes, sir.

THE COURT: All right. Mr. Geel, your witness, Your Honor.

ATTORNEY GEEL: Thank you, Your Honor. Before 1 begin, 1 do
have an exhibit that the State has stipulated to its
admissibility. These are documents associated with Mr. Holmes®s
direct appeal.

We would tender these at this time as Applicant™s 1.

ATTORNEY WEIDAUER: No objection.

THE COURT: All right. Any objection?

ATTORNEY WEIDAUER: No, Your Honor.

THE COURT: All right. Admitted without objection,
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Applicant®s 1.
(Applicant®s Exhibit 1 1s received in the record.)
ATTORNEY GEEL: May I hand 1t up to be marked?
THE COURT: Sure.
(Applicant®s Exhibit 1 is marked for identification.)
DIRECT EXAMINATION

BY ATTORNEY GEEL:

Q Good morning, Mr. Holmes.

A Good morning.

Q Speak into the microphone, 1f you wouldn®t mind.

A Good morning.

Q And make sure -- If you can"t hear me, just let me know.
All right?

A Yes, sSir.

Q So let"s start from the beginning Mr. Holmes. Could you
tell the Court how it was that you actually found out that you
had been accused In this case? Roughly what year was it that you
were ultimately charged?

A It was In "09. When 1 went up for parole, they had a hold,
they said they had a hold on me, because | had pending charges.
I didn"t know nothing about it until they took me back to the
Saint George detention center and give me —- read me the
warrants, and said 1 was charged with kidnapping and sexual
conduct.

Q And after you were ultimately charged in this case did you
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remain in custody while you were awaiting trial?

A Yes, Sir.

Q So you were never released from the Department of
Corrections? You came straight to custody iIn the county?

A Yes, Sir.

Q And you were represented iIn this case by Mr. Mitch Farley?
A Yes, Sir.

Q Approximately how long after you were charged was the First
time you met with Mr. Farley?

A In 2013.

Q Okay. So 1t was a few years after you learned about the
charges?

A Yes, Sir.

Q Can you describe your relationship with Mr. Farley In terms
of his representation? 1 mean, did y"all talk a lot about the
case? Or, tell the Court how that representation went.

A I was no tooken (sic) from another institution to Saint
George detention center, and that was the only -- when we were
preparing for the trial. Mr. Farley talked to me about Mr. Floyd
(sic), Mr. Floyd, who is the prosecutor who prosecuted my first
case, his boss, who"s an attorney, and he said that he wanted to
sit In on the case, but 1 never seen him In the courtroom. And
he was telling me about ...

Q Keep going. 1°m sorry to interrupt you, Mr. Holmes. When

you said Mr. Floyd, were you talking about Mr. Loy, John Loy?
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A Loy.

THE COURT: Mr. Holmes, can you speak up a little bit more,
sir, because 1 want to make sure I"m hearing you. Okay?

THE WITNESS: Okay.

THE COURT: Go ahead.

THE WITNESS: So we went and started preparing the case, and
Mr. Floyd (sic) --

Q Mr. Loy?
A Mr. Farley.
Q Okay .

A Mr. Farley, he asked me where my -- who my family was, my
brothers and all that, and he told me he read my transcript. He
told me to go through everything In the transcript because 1
might find something he overlooked. And that®"s when 1 found that
SLED had -- SLED had mislabeled, mislabeled evidence.

Q We"ll get to the substance In a moment. Just to summarize,
you got a chance to review your discovery materials?

A Yes, sSir.

Q Okay. And as you proceeded to trial, you had reviewed all
those materials? Is that fair to say?

A Yes.

Q Let"s take things a little bit out of order, if I could.

1"d like to start by talking about your appeal, which, of course,
Is after the trial.

ATTORNEY GEEL: Your Honor, may 1 approach the witness?




© 00 N oo 0o B~ W N PP

N N N NN DN P P P PP PPk
a A W N P O © 0 N O OO M W M » O

472

10

Herbert Holmes - Direct by Attorney Geel

THE COURT: Yes, sSir.

ATTORNEY GEEL: Thank you. 1"m handing the witness
Applicant®s 1.

BY ATTORNEY GEEL:

Q Are you able to hold those?

A Yes.

Q Do you recognize this document? Have you seen it before?
A (Indiscernible.)

THE REPORTER: Sir?

ATTORNEY GEEL: Have you seen it before? Yes?

THE COURT: Sir, Mr. Holmes, you may have been just kind of
talking to yourself just then as you were looking at that, and so
what happens 1Is she was not able to hear you. Please be sure to
speak up, because what we want to do, sir, what"s extremely
important here, iIs making sure that we have an accurate record of
transcript. You know that. You reviewed transcripts, and you
understand how Important i1t iIs that we get that language, and
that she gets that language right. She knows what she®s doing,
but she and me, to a lesser extent, we"ve got to hear i1t. Okay,
sir?

THE WITNESS: Yes.

THE COURT: All right. Thank you.

ATTORNEY GEEL: Thank you, Judge.

BY ATTORNEY GEEL:
Q IT you wouldn®t mind just looking through each page, and
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jJust indicate whether this is a document you“ve seen before, or
you"re familiar with. As to page 2 of Applicant®s 1?

A Notice of appeal. Yes, sir.

Q And could you go to the next page. Page 3 of Applicant®s 1,
are you familiar with this document?

Proof of service. Yes, sir.

Okay. And can you go to page 4, please?

Office of Public Defender. Yes, sir.

And that appears to be an envelope; is that true?

It"s an envelope. Yes, sir.

O rr O r O r

Can you go to the next page, please. Are you familiar with
that document?

A State of South Carolina versus Herbert Holmes.

Q You have to speak up a little.

A State of South Carolina versus Herbert Holmes. Yes, 1 have
seen this.

Q And the last page?

A State of South Carolina versus Herbert Holmes. Yes, | have
seen this.

Q Thank you, sir. Would you agree that these are documents
that ended up getting sent to the Court of Appeals after your
trial?

A Yes, Sir.

Q Just to put this plainly, did you Instruct your attorney to

appeal after your trial was complete?
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A Yes, sSir.

Q And to your knowledge, did your attorney file these
documents and attempt to appeal your case?

A Yes, Sir.

Q At any point after your trial did you indicate to your
lawyer that you did not want to appeal your case?

A No, sir.

Q At any point did you tell the Court of Appeals that you did
not want to appeal your case?

No, sir.

At any point from your trial until today have you ever --
NO.

—-— decided you did not want to appeal your case?

No, sir.

Has i1t always been your intention to appeal your case?

Yes, Sir.

And did you think that your lawyer was appealing your case?

Yes, Sir.

O r O r O rr O rr O T

Okay. Okay. Now let"s back up, and let"s go to the
beginning of the trial. Okay. One of the enumerations we have
here is that trial counsel was ineffective for failing to call a
critical witness on behalf of the defense at trial. Would you
mind talking a little bit about that allegation? And remember to
speak slowly, if you could.

A At the crime scene there was a 911 operator. My lawyer




© 00 N oo 0o b~ W DN PP

N N N NDNDNMNDN P B P PP PPk
a A W N P O © 0 N O OO M W N » O

475
13

Herbert Holmes - Direct by Attorney Geel

failed to call that individual to testify and what her
involvement was In dealing with the victim. How does she comes
out? She was supposed to be kidnapped, but how did she come out?
How did this woman, how did she came? You know, was she fully
dressed? Was she, you know.

Q Okay. So 1f 1™m understanding you, you"re saying that there
was a witness who called 9117

A Yes.

Q And you asked your lawyer to call this witness? Is that
what you“"re saying?

A Right.

Q And you thought that that witness would be important to
demonstrate what exactly?

A Yes, Sir.

Q What did you want your lawyer to demonstrate using that
witness?

A The evidence.

Q In what sense?

A The evidence of the cutting from the skirt and the cutting
from the garment, the panties. She stated that she didn"t have
none on, so how did my DNA get into her garment if she didn"t
have none on?

Q Okay. And so this particular witness, the 911 caller, did
you discuss that witness and that evidence with your lawyer prior

to trial?
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No, sir.

You didn"t have a discussion with him about that?
(Inaudible gesture.)

Did you tell him to call that witness?

I told him to call him.

o rr O r O r

Okay. But ultimately, of course, that witness was not
called?

A No, sir.

Q And do you recall having any discussions with your attorney

about that witness not being called, like during trial or after

the fact?

A (Inaudible gesture.)

Q You"re shaking your head. Is that a no?

A No. No.

Q You have to answer verbally, 1If you could.

A No. No.

Q Okay, thank you. Okay. And turning to our third

enumeration of error here, or grounds for relief, rather, trial
counsel was constitutionally ineffective In failing to adequately
investigate the case and failing to challenge the chain of
custody adequately.

Woulld you mind telling the Judge a little bit about your
view on that issue.
A Would you repeat that again?
Q Sure. We"re alleging here that your lawyer failed to
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challenge the chain of custody at trial, of the evidence.

A Right.

Q Can you tell the Judge what you thought the problem was with
the chain of evidence iIn your case?

A The chain of evidence in my case is that he never questioned
her about back to the garment. He never brought it up or
questioned her about 1t. You know, If she said she didn*"t have
none on, then evidence was mislabeled; 1t was misplaced. And the
detectives that dealt with 1t no longer iIs with us, and he never
called them.

Q Let"s just clarify. You said there"s detectives who are no

longer with us. What do you mean when you say they®"re no longer

with us?

A They"re deceased.

Q At the time of trial they were deceased?

A Yeah.

Q Did you talk to your lawyer about trying to call all of the

witnesses In the chain of custody? Did you have discussions —-
A I brought 1t to his attention, but there was nothing.
That"s as far as i1t went.

Q So there were no discussions during trial about calling
witnesses?

A No, sir.

Q Let me ask you a broader question. Did you and your

attorney have discussions during trial about how is i1t the
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evidence was being presented? Were you actually discussing the
case itself during trial?

A No, sir.

Q So just to clarify, you discussed prior to trial with your
lawyer him calling the chain of custody --

A Yes, Sir.

Q -— witnesses, and then you feel now that some of them were
not called?

A Yes, Sir.

Q And then you also made reference to the fact that some of
the 1tems were mislabeled, In your view?

A Yes, Sir.

Q And you feel that your lawyer failed to sufficiently
challenge that fact?

A Yes, Sir.

ATTORNEY WEIDAUER: Objection. Leading.

THE COURT: Well, you know, 1"m going overrule your
objection. 1 think In certain cases -- and this is going to be
one of them -- that his leading —- his leading him at this point
IS In the iInterest of justice because 1 think that"s the only
way, that"s the best way that we"re going to be able to
understand, at least I"m going to be able to understand, what"s
going on here.

IT there®s a critical issue that you need to object to for

the record, I understand that. Don"t hesitate to do that. But I
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just think that at this point, sir, I"m going to overrule that
objection. And if you need to lead this witness so we can get
through this, 1 just think 1t needs to be led some to get through
this matter.

Again, 1T you need to object, please feel free. Okay?

ATTORNEY WEIDAUER: Yes, Your Honor.

THE COURT: I mean, 1T there"s something critical you think
needs to be. And I°1l note an ongoing objection to leading. But
iIT there"s anything else you need to bring to my attention, let
me know. Please proceed.

ATTORNEY GEEL: Thank you, Your Honor.

BY ATTORNEY GEEL:

Q Mr Holmes, turning to our fourth ground for relief here,
we"re alleging that trial counsel was constitutionally
ineffective 1In failing to adequately cross-examine the victim
regarding her version of events. Please tell the Judge what your
view on that issue 1Is.

A He didn"t call her. He didn"t question her. He didn"t
question her about the identity of the assailant. He didn"t even
question her about was It African American or was it a Caucasian.
I didn"t find out this until 1 got my discovery. When I got my
discovery, there"s two suspects: One African American, which is
me; and one Caucasian, which is Darryl (ph) -- Barry Bone --
Barry Darris (ph), which 1s a white suspect. And he"s inside of

my paperwork; he®s inside the evidence, you know. Things sent to
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SLED on him, and things sent to SLED on me. So it"s like the
evidence, the chain of custody, the evidence was broken where he
didn™t ask her whether he"s African American or was he Caucasian.
And that"s what 1 talked to him about.
Q So he didn"t cross-examine her sufficiently on that point
that you just described?
A Right.
Q There was also an i1ssue with a piece of evidence In your
case of a pair of underwear, or panties.
A Right.
Q Tell the Judge a little bit about that. How iIs that
involved with this particular witness? What was the concern you
had with your lawyer?
A The concern 1 had with my lawyer with that evidence i1s that
she -- he don"t -- he didn"t never -- he didn"t —- let me slow
down. He didn"t question her about the evidence that was the
same for 29 years.

THE COURT: Hold on a second. Sir, I want you to relax.
We"ll be here as long as it takes. Okay.

THE WITNESS: Yes, sir.

THE COURT: And so when you say he didn"t question her, who
IS her?

THE WITNESS: Ms. IEFEVE -

THE COURT: Okay. All right. Go ahead.

ATTORNEY GEEL: And for the record, Your Honor, that"s the
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alleged victim, or the victim, In this case.

THE COURT: 1 just wanted to make sure.

ATTORNEY GEEL: Understood.

THE COURT: Thank you.

ATTORNEY GEEL: May 1 approach the witness again, Your
Honor?

THE COURT: OF course you can.

ATTORNEY GEEL: Thank you.
BY ATTORNEY GEEL:
Q Mr. Holmes, I"m going to direct you to a portion of the
trial transcript here. You®ve seen this document a number of
times; correct? So for the purposes of record, I"m going to read
a portion from transcript page 87, and this is lines 14 through
18. The question says -- and this is during the testimony of the
alleged victim here -- question: Okay. After he, meaning the
perpetrator, forced you to have oral sex with him, what happened
then? And then her answer is: He told me that 1 had to bend
over, and 1 didn"t have any underwear on, and he performed anal
sex on me. Do you recall that portion of the trial taking place?
A Yes.
Q In your view, what®s the significance of that portion of her
testimony, the fact that she wasn"t wearing underwear? In your
view, how did that fit in with the rest of the case?
A My semen, by being there, wound up In her panties, so if she

didn®"t have no underwear on, how did my semen wind up iIn her
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panties?
Q Did you have a discussion with your lawyer during the trial
about asking about that particular fact? Do you recall any
discussions?
A No. He end his cross-examine of her, Ms. BEFENEEEEEEN -
THE COURT: He what?
THE WITNESS: He end his cross-examine.
BY ATTORNEY GEEL:
Q Start your answer again, 1If you would. |1 don"t think we"re
understanding you.
A When she said that, he had nothing further to say. He had
nothing further to ask her on the stand. So she was -- she was,
you know -- she was ...
THE COURT: He ended his cross-examination?
THE WITNESS: Yes, sir.
THE COURT: All right. 1 gotcha.
BY ATTORNEY GEEL:
Q And without asking her about this particular detail?
A Yes, sSir.
Q And just to clarify, I mean, you knew at that point when she
was testifying -- 1 mean you, Mr. Holmes -- you knew that the
main piece of evidence In this case was DNA on her panties?
A Yes, sSir.
Q And so when you heard her say this, do you remember your

reaction when you heard her say that she wasn"t wearing panties
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at the time that the assault took place?

A I told my attorney, Mr. Farley, she just stated that she
wasn"t wearing no underwear, so how did my semen gets on her
panties?

Q Were you surprised? Do you recall, were you surprised that
he didn"t ask her about that?

A Yes, Sir.

Q Do you recall saying something after her testimony to your
lawyer about that? Do you remember?

A No, sir. Nothing further was said about that issue.

Q Let"s turn to the fifth and final ground for relief here.
We"re alleging that trial counsel and the public defender office
had a material conflict of interest iIn this case. Can you tell
the Judge what the nature of that conflict was, In your view.

A His boss was Johnny Floyd (sic).

Q Stop for a moment. Don"t use the word like "his'. Whose
boss?

A Mr. Farley.

Q Your trial lawyer, Mr. Farley?

A My trial lawyer, Mr. Farley®s, boss i1s Johnny Floyd (sic).
That"s just what Mr. Farley told me. And he said he wanted to
sit In on the case. |1 never seen him in the courtroom.

Q Now, you said John Floyd a few times. Are we talking about
John Loy?

A John Loy.
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Q John Loy was Mitch Farley®s boss?

A Yes, Sir.

Q Why woulld that have been a conflict? Can you tell the Court
why John Loy would be conflicted out of your case?

A John Loy was the prosecutor who prosecuted me on my first
case.

Q Go into a little more detail. Prosecuted you on your first
case, what do you mean exactly by that?

He was the DA on my First conviction.

He prosecuted you on a prior case?

Yes, Sir.

In what jurisdiction, sir?

In Berkeley County.

O rr O r O r

Okay. And earlier in your testimony you mentioned that you
were In the Department of Corrections when you learned of these
charges. Was that the same case?

A Yes, Sir.

Q So i1t was Mr. Loy then who prosecuted you, and you ended up
serving a prison sentence --

A Right, sir.

Q -- based on that? Okay. And so moving forward to this
case, you learned that he was the boss of Mr. Farley?

A Yes, Sir.

Q When did you learn about that?

A On our second meeting after they took me -- after | was
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tooken (sic) to Saint George detention center preparing for
trial.

Q So 1t was prior to trial that you learned about this?

A Yes, Sir.

Q At that point did you recognize Mr. Loy"s name, or was It
later? When did you realize this was the same person?

A When Mr. Farley told me when we was preparing for the trial.
Q Did you say anything to Mr. Farley or to anyone else about
the issues that you have with Mr. Loy?

A I told Mr. Farley that Mr. Loy was the prosecutor who
prosecuted my first case.

Q Just because you informed Mr. Farley prior to trial that
Mr. Loy had previously prosecuted you?

A Yes, Sir.

Q And did you say anything else? Did you express an opinion
about that or anything like that, or did you simply tell him that
that had happened?

A I told him that i1t happened. 1 told Mr. Farley.

Q And did he say anything about it to you; --

A No, sir.

Q -— do you recall? And were there any other discussion
beyond that simple exchange of information?

A No, sir. It"s just that he wanted to sit in on my trial.
Q Did you end up seeing him during your trial at any point?

A No, Ssir.
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Q And when I say "him,” 1 mean Mr. Loy. Did you see him iIn
the courtroom or in the courthouse at any point during your
trial?

A No, sir.

Q Did you talk to him at all about your case?

A No, sir.

Q Okay .

ATTORNEY GEEL: Just a moment, Your Honor. The Court"s
indullgence.

THE COURT: Yes, sSir.

ATTORNEY GEEL: Okay. Nothing further from this witness.
Thank you, Your Honor.

THE COURT: Hold on one second. Mr. Geel, I just want to
follow up on one thing —-

ATTORNEY GEEL: Sure.

THE COURT: -- to make sure 1 understand. On no. 2 of your
amendment, it says: Failing to call critical witnesses. Is
there one witness, and that i1s the 911 caller, or are there other
witnesses? And I"m not sure, and he may have answered, but I
want clarification on that, sir.

ATTORNEY GEEL: Yes, sir. 171l ask Mr. Holmes that
question. 1 believe that that"s 1nartfully worded. 1 believe
what we"re talking iIs the 911 caller witness

THE COURT: That"s fine.
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BY ATTORNEY WEIDAUER:
Q Mr. Holmes, are there any other witnesses that you feel as
though your lawyer should have called other than this 911 caller
that we"re talking about?
A Just the 911 caller.
ATTORNEY GEEL: Okay.-
THE COURT: All right.
ATTORNEY GEEL: Did that clarify?
THE COURT: Yes, sSir.
ATTORNEY GEEL: Thank you, Judge.
THE COURT: Cross-examination.
ATTORNEY WEIDAUER: Yes, Your Honor.
CROSS-EXAMINATION

BY ATTORNEY WEIDAUER:

Q Good morning, Mr. Holmes.

A Good morning.

Q Can you clarify, how many times did you say you met with
your attorney prior to trial?

A I didn"t say how many time 1 met with him.

Q Can you think back now and try to remember how many times
you believe you met with him?

A Once when we went to -- when I was tooken (sic) to Saint
George detention center, and that"s where when 1 met Mr. Farley.
And there was a female with him, and she was supposed to be his

assistant, but then when I went to trial, i1t was just him. It
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was Mr. Farley and another assistant, which was a male. |1 don"t
remember his name.

Q And between the first time you met with him at the detention
center and the time you met with him at trial, how many times do
you think you met with him in between?

A About six times.

Q Six times. Okay. And you testified that you recall
reviewing discovery with your attorney and going through what the
State"s case was?

A Yes, ma"am.

Q Do you recall your attorney going over the elements of the
offenses with you?

A Yes, ma"am.

Q Okay. And at that time do you recall discussing the
possible defenses for your case with your attorney?

A Yes, ma"am.

Q What were the defenses that were discussed prior to trial
with Mr. Farley?

A It was on —- that Mr. Farley -- Mr. Farley stated that he
woulld try to get the evidence susquashed (sic), dismissed,
because of chain of custody evidence. That"s all we discussed.
Q So that was your main defense, was working on that chain of
custody argument.

A Yes, ma"am.

Q Do you remember Mr. Farley making a motion to exclude that
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evidence, that DNA evidence, based on the chain of custody at
trial?

A I don"t recall.

Q Okay. Let"s go back to your first issue, which is your
appeal issue. Okay. You received the dismissal from the Court

of Appeals in 2013; i1s that correct?

A Yes, ma"am.

Q And you remember reviewing that?

A Yes, ma"am.

Q So between 2013 and 2017 can you explain to the Court where

in that time you realized there was an error.

A When I didn"t get a respond back from the appellate attorney
on my appeal, and I got shipped from another institution to the
institution that I'm at now. 1 was waiting and waiting. It had
been over four years. And I got the paperwork to file to find
out what was going on. That"s when I found out that my appeal
was dismissed because of a guilty plea when 1 didn"t took 1t for
a guilty plea. 1 went for a trial.

Q So do you remember, in 2013, receiving the order of
dismissal from the Court?

A Yes. | never received one.

Q You don"t remember that, okay. So regarding this 911 caller
that you allege counsel failed to call on your behalf, how do you
think that would have helped your case?

A Woulld have helped my case by inconclusion of the evidence.
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Q Can you say that one more time.

A It would help my case by inconclusion of evidence.

Q And what do you think that 911 caller would have been able
to testify to?

A Testify to how, you know, what she seen at the scene, what
she observed at the scene. Was she fully clothed? Was she not
clothed? Things like that.

Q In fact, there was a witness at your trial who did testify
to the victim™s appearance after this incident. Is that right?
A I don"t recall.

Q Do you recall a Mr. Campbell -- he was a State Farm
insurance agent in Summerville -- testifying?

A I don"t. |1 don"t recall him.

Q Woulld 1t surprise you that there is testimony in this
transcript that indicates that he worked next to the victim®s
store that she was working at at the time of the incident?

A No, ma“am.

Q Can you say it out loud for the court reporter.

A No, ma"am. 1 don"t recall.

Q You don"t recall that, okay. And my question was, Would it
surprise you if there was that testimony In here?

A Yes.

Q So you just don"t remember that being part of the trial?

A No, ma“am.
Q

Okay. So you wouldn®t remember, either, that he
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testified —-

ATTORNEY WEIDAUER: This is on page 96, Your Honor.
BY ATTORNEY GEEL:
Q -— that he was 1In his office when his receptionist screamed
and ran up front where the victim was? You don"t remember that
testimony?
A NO.
Q And you don"t remember the testimony that he gave stating
that she was holding her clothes up around her, and his
receptionist was comforting her? You don"t remember that
testimony from him?
A (Inaudible gesture.)

ATTORNEY GEEL: You®"ve got to speak your answer, Sir.

THE WITNESS: No, ma"am.
BY ATTORNEY WEIDAUER:
Q In light of that, what do you think the 911 caller could
have added to that testimony?
A Just what he or she seen, what they observed.
Q And your allegation is that that would have differed from
the testimony already in the transcript?
A Yes, ma"am.
Q Okay. 1 apologize, but regarding allegation no. 3, you
state that counsel was ineffective for -- or, excuse me —-
ineffective 1In failing to adequately investigate the case. Can

you expound on that a little bit? What did you want him to
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investigate further?
A Investigate everyone that was involved with 1t, from the

detectives to how the evidence was collected. And that"s about
it.

Q Even though, as you"ve stated, that was your main defense
and that was the subject of most of your conversations with
counsel, you think he should have iInvestigated further than what
he did?

A Yes, ma"am.

Q Okay. Can you give any specifics iInto what further
investigation he should have done or you believe he should have
done?

A Concerning the evidence, concerning the DNA testing, how the
evidence was collected.

Q Okay .

A Who all was involved.

Q And throughout your trial there were multiple witnesses that
testified to how the evidence was collected; who they passed the
evidence on to; who, In part and further down the road, tested
the evidence. Where do you feel like he didn"t iInvestigate
properly, what part of that chain?

A You have the suspect that was brought in. It goes back to
my other guestion. You got two suspects: You got a African
American and you got a Caucasian. So how did the Caucasian get

involved In the case? What was his thing in the case? What was
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his involvement In the case, Mr. Bonns (ph)? Who"s supposed to
have been the suspect?

Q Okay. There was, as you"ve testified, an African American,
who you believe was a suspect, and a Caucasian man, who you
believe was a suspect?

A Right.

Q Okay. Do you remember the victim testifying that the
assailant was a black man?

A I don"t. |1 don"t remember that. No, ma“am.

Q Okay. Do you remember the victim testifying regarding the
assailant that, He asked me had 1 ever been with a black man
before. 1 told him I had never been with them, and just was
getting nervous, so | told him I was pregnant. And this is on
page 87. And she goes on a little further. You don®"t remember
that testimony?

A NO.

Q Okay. And you, 1 would assume, not remember the testimony
that she gave further down on page 87 where -- and this Is on
direct examination by the solicitor®s office. The solicitor
questions: So you went In the back room. What happened when you
got in the back room? The victim testified: He told me to take
my clothes off, and 1 just kept saying, You®"re kidding me -- just
tried to talk him out of i1t -- and he said no, so I took my
clothes off. 1 think I still had my blouse just on. 1 don"t

remember. But then he had me get on my knees and perform anal
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sex on him and perform oral sex on him. You don"t remember that
testimony?

A I don"t remember, ma“am.

Q And that was just a little bit prior, as counsel questioned
you earlier about the testimony about her not wearing underwear.
A Right.

Q So do you remember that testimony?

A Yeah. She said she wasn"t wearing underwear.

Q So you remember the testimony about her not wearing
underwear?

A Yes, ma"am.

Q But you don"t remember the other testimony that 1 have asked
you about today?

A No, ma“am.

Q Okay. Did John Loy ever have any discussions with you, and
that was, you testified to was, a solicitor In a prior case of
yours; correct?

A Yes, ma"am.

Q Did he have any discussions with you, personal discussions
with you, about this case? John Loy.

A John Loy? No, ma®am.

Q Did Mr. Farley ever indicate that Mr. Loy was, in any way,
involved In your representation of this case?

A Only that he was his boss.

Q That he was his boss?
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A Yes, ma"am.
Q And Mr. Farley told you that he was the attorney on your
case and that he would be trying this case for you?
A Yes, ma"am.
Q Okay. Did he ever tell you Mr. Loy had told him to do
something In this case?
A That he wanted to sit in on the case; that Mr. Loy wanted to
sit In on my case.
Q So he informed you that there was a prior solicitor iIn his
office, and that he had requested to sit In our case; correct?
A Yes, ma"am.
Q But he did not tell you that Mr. Loy made any decisions in
this case or represent to you that Mr. Loy was, In any way,
involved In your representation?
A No, ma“am.
Q Okay .
ATTORNEY WEIDAUER: Beg the Court®s indulgence for one
moment, Your Honor .
THE COURT: Yes, ma"am.
ATTORNEY WEIDAUER: Thank you, Your Honor. Nothing further.
THE COURT: Any direct?
ATTORNEY GEEL: Just one point, Your Honor, if I may.
REDIRECT EXAMINATION

BY ATTORNEY GEEL:

Q Mr. Holmes, as to your direct appeal, during the time period
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2013 when the appeal was dismissed -- the record will speak for
itself, but I believe 1t was 2013 -- during the time period after
the dismissal, Yes, in 2013 and 2017 when you filed this action,
at any point during that time period did you decide you did not
want to appeal your case?
A No, sir.
Q Okay .

ATTORNEY GEEL: Thank you, Judge.

THE COURT: All right. Sir -- Oh, anything else?

STIPULATION
ATTORNEY WEIDAUER: 1 should have stipulated this earlier,

Your Honor. This is an affidavit which we"ve agreed to enter in
as a joint exhibit from Robert Dudek, the Appellate Defense
Commission on Indigent Defense. And would you like me to pass it
up? He has just summarized his involvement in this case.

THE COURT: All right. And this is stipulated to?

ATTORNEY GEEL: Yes, Your Honor. |1 looked at that.

THE COURT: So make this State"s 1.

ATTORNEY WEIDAUER: That"s fine.

(State®s Exhibit 1 i1s marked and received in the record.)

EXAMINATION BY THE COURT

BY THE COURT:

Q Sir, let me ask you a couple questions. How old are you?
A Just turned 57.

Q All right. And tell me about your educational background.
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How far did you go in school, sir?

A To the tenth grade.

Q All right. Did you complete the tenth grade, or did you
drop out during -- or, did you leave school during the
tenth-grade year?

A I leaved (sic) school during the tenth-grade year.

Q So the last grade that you would have completed would have
been ninth grade?

Yes, sSir.

Sir, why did you leave school?

I had family issues.

Tell me about your employment history, sir.

My employment, that I worked as an electrician.

O rr O r O r

Was that on-the-job training to become an electrician, or
did you go to any technical school, or --

A On-the-job training.

Q How long did you work? You"re not a licensed electrician;
are you?

A No, sir.

Q Did you work for a licensed electrician, or is this some
work you sort of just did on the side? Tell me about I1t, sir.
A A licensed electrician.

Q How long did you do that?

A About a year.

Q All right. What about before that, sir? What did you do?
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Tell me about your employment. 1 want to know where you“ve
worked, sir.
A I was a carpet installer.
Q Okay .
A I was a flag pole and a sign installer.
Q All right.
A Brick masonry.
Q Okay .
A Janitor work.
Q All right. Thank you very much.
THE COURT: Do you have any other guestions based on what 1
jJust asked this gentleman?
ATTORNEY GEEL: No, sir.
THE COURT: Attorney General, do you have any additional
questions based on what the Court®s just asked this gentleman?
ATTORNEY WEIDAUER: No, Your Honor.
THE COURT: Okay, great. Thank you. All right, sir. Thank
you very much. You can step down.
Mr. Geel, you can call your next witness.
ATTORNEY GEEL: Your Honor, that"s all we have, provided
that the State intends to call Mr. Farley.
THE COURT: All right. That sounds great.
Are you ready to call your first witness?
ATTORNEY WEIDAUER: Yes, Your Honor. We"d like to call
Attorney Mr. Farley.
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THE COURT: Hey, Mr. Farley. Come on around, sir. Put your
left hand on the Bible. Raise your right hand, sir.
MITCHELL E. FARLEY,
having First been duly sworn, was examined and testified as
follows:
THE COURT: Yes, ma"am.
DIRECT EXAMINATION

BY ATTORNEY WEIDAUER:

Q Good morning, Mr. Farley.

A Hello.

Q So 1"m going to try to make this easy and go down the line
with these allegations. So let"s start with the appeal. |1 know
that seems a little backwards. Can you go ahead and give us your
recol lection surrounding the circumstances of Mr. Holmes"s appeal
and how we got here today.

A Mr. Holmes asked me to file the appeal. If | lose at trial,
I automatically Tile an appeal, even iIf they say they don"t want
me to. And basically what I think happened iIs, most of the
appeals we file are from guilty pleas because obviously we didn"t
want a guilty plea. And my parallel, you know, we have the forms
saved in a, you know, format, like a blank form that you just
Till in the details, and we have the ones for guilty pleas and we
have the ones for trial. 1 think that |1 asked her to do 1t. 1
think that she just did the form one. | know that obviously 1
didn®"t check 1t, and I"m quite certain that 1 filed the wrong
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type of appeal. 1 Tiled the appeal of a guilty plea and not of a
trial.

Q So between the filing of your notice of appeal and receiving
the Court"s order dismissing the matter, you didn"t have any
reason to believe that you had improperly filed?

A That"s correct.

Q And after receiving that order dismissing the case, that
didn*t flag your brain, either, that you had improperly filed and
that the Court had had assessed the case, possibly, improperly?
A Yes.

Q But at no time -- and I*m sure, as Mr. Geel asked, at no
time did Mr. Holmes indicate that he did not want an appeal?

A He made i1t clear that he did want an appeal.

Q That he did, okay. And so now we"re here In 2022.

Mr. Holmes -- your understanding is that Mr. Holmes indicated to
the Court that he still wants an appeal and that he believes it
was processed improperly?

A Yes.

Q And per our past conversations and your conversations
leading up to this hearing, have you had the chance to gain a
broader understanding of indigent defense®s role in this?

A Yes.

Q And can you tell the Court what that would be.

A From the way that 1 think that i1t works, is that trial

counsel Tiles the appeal, and then the Supreme Court decides what






