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E X H I B I T A


STATE OF SOUTH CAROLINA


C O U N T Y O F G R E E N V I L L E


Joshua Hawkins,


Pla in t i f f ,


v s .


Delta Air Lines, Inc.


D e f e n d a n t .


)
)
)
)
)
)
)
)
)
)
)
)
)
)


I N T H E M A G I S T R A T E C O U R T


Case No.: 2024CV23 10302415


O R D E R


This matter came before the Court on Defendant Delta Air Lines, Inc.'s Motion to Dismiss


in Lieu of Answer, filed August 15, 2024. The Parties submitted Briefs, which the Court has


reviewed. On December 3, 2024, the Court heard arguments on Defendant's Motion to Dismiss.


There are no issues of fact barring a ruling on the Motion. The Court rules as follows:


1. The Court grants Defendant's Motion to Dismiss for the reasons set forth in the Motion, in


the Defendant's Briefing, and in the arguments made at the Hearing.


a. This Court does not have subject matter jurisdiction over a majority of Plaintiffs


Complaint, and accordingly, the Court dismisses, with prejudice, the following


causes of action:


i. The Warsaw Convention cause of action with respect to all three flights;


ii. The "Claim for a Declaratory Judgment and Breach of Contract" cause of


action with respect to all three flights;


iii. The Fraud cause of action with respect to all three flights.


b. This Court finds the Complaint fails to state facts sufficient to constitute the


following causes of action


i. The Montreal Convention cause of action with respect to the Domestic


R E C E V E D
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E X H I B I T A


Flight; and


ii. The Montreal Convention cause of action with respect to the two


International Flights to the extent Plaintiff seeks damages for Plaintiff's


i n c o n v e n i e n c e .


2. The Court, sua sponte, dismisses the Complaint for the following independent reasons:


a. A Greenville County Court is not the proper forum to entertain claims arising from


flight(s) initiated in Spartanburg County, as alleged in the Complaint; and


b. Any surviving Montreal Convention causes of action are so intertwined with the


dismissed claims that such claims cannot be heard as presently 'alleged in the


Complaint without substantial prejudice to the Parties, the Court, and a jury.


For the reasons set forth above, this Court hereby dismisses Plaintiff Joshua Hawkins'


Complaint.


IT IS SO ORDERED.


December ±L 2024 By: ____
J U D


G R E E N V I L L E S U M M A R Y C O U R T
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT 


 )  


Joshua Hawkins, )  


Plaintiff, )  


 ) ORDER 


vs. )  


 )  


Delta Air Lines, Inc., )  


 )  


Defendants. ) Case No.: 2024CP2307485 


 


 This matter came before the Court on Respondent’s Motion to Dismiss Appellant’s Appeal 


from the Magistrates’ Court for lack of subject matter jurisdiction.  Present at the call of the case 


were Appellant and Respondent’s attorney, Brian Peters, Jr. 


 Respondent moves this Court for an order dismissing Appellant’s Appeal in the above 


captioned matter pursuant to Rules 12(b)(1), 12(h)(3), SCRCP and Rule 18(a), SCRMC asserting 


this Court lacks subject matter jurisdiction to address the merits of the appeal based on a claim that 


Appellant failed to timely file his “Notice of Appeal to the Circuit Court” in accordance with Rule 


18(a), SCRMC.   


ORDER 


 Rule 18(a), SCRMC provides in relevant part: 


 


Within thirty (30) days after delivery of written notice of judgment to the parties or 


their attorneys, a party wishing to appeal shall serve on the respondent and file a 


notice of appeal… with the magistrate rendering the judgment and with the Circuit 


Court of the County where the judgment was rendered…. The right of appeal from 


a judgment exists for thirty (30) days after the denial of a motion for a new trial. 


 


 The timely service of the notice of appeal is a jurisdictional requirement.  Thus, an appellate 


court lacks the authority to hear and decide cases if the notice of appeal is not served within the 


prescribed timeframe.  See Wells Fargo Bank, N.A. v. Fallon Properties South Carolina, LLC, 422 
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S.C. 211 (2018). Rule 18(a), SCRMC requires that the notice of appeal be served within thirty 


days after the final decision of the Magistrate. 


 In the instant matter, the parties agree the Magistrate executed a written order on December 


4, 2024, which the parties received on that same date.  Appellant did not file a motion for a new 


trial or a motion to reconsider, alter or amend the Magistrate’s order.  Thus, pursuant to Rule 18(a), 


SCRMC Appellant’s thirty-day period began on December 4, 2024 and ended on January 3, 2025.   


 Appellant timely filed his “Notice of Appeal to the Circuit Court” with this Court on 


December 26, 2024.  Respondent was served with the same on January 3, 2025.  Appellant 


however, mailed his “Notice of Appeal to the Circuit Court” to the Magistrate.  The Appellant 


provided documentation that his Notice of Appeal was sent to the Magistrate on December 30, 


2024.  Nevertheless, the Magistrate filed a Return indicating that the Magistrate was served on 


January 6, 2025, which was the date the Appellant’s “Notice of Appeal to the Circuit Court” was 


received. 


 Respondent asserts the Magistrates’ receipt of the Appellant’s “Notice of Appeal to the 


Circuit Court” on January 6, 2025 renders it untimely and divests this Court of jurisdiction.  


Appellant on the other hand argues that the mailing of his “Notice of Appeal to the Circuit Court” 


within the prescribed timeframe renders it timely filed with the Magistrate. 


In State v. Funderburk the Court established that service by mail of a notice of appeal from 


the Magistrates’ Court to the Circuit Court is sufficient if it is actually received within the due 


time.  See State v. Funderburk, 130 S.C. 352 (1925).  However, subsequent cases have clarified 


that the receipt of the notice of appeal within the statutory period is crucial. In Inabinet v. Housing 


Authority of City of Columbia, the court held that evidence of mailing within the statutory period, 


absent evidence of receipt by the Magistrate, was insufficient to show substantial compliance with 
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the statute requiring service of notice of appeal within ten days after the magistrate's judgment. 


See Inabinet v. Housing Authority of City of Columbia, 270 S.C. 509 (1978). Similarly, in State v. 


Gandy, the court dismissed an appeal where the notice and grounds of appeal were mailed but not 


received by the magistrate until after the statutory period had expired. See State v. Gandy, 87 S.C. 


523 (1911). 


The requirement of timely service of the notice of appeal is jurisdictional. If the notice of 


appeal is not served within the prescribed timeframe, the appellate court lacks jurisdiction to 


consider the appeal. This principle was reinforced in Wells Fargo Bank, N.A. v. Fallon Properties 


South Carolina, LLC, 413 S.C. 642 (2015), where the court dismissed an appeal because the notice 


of appeal was served more than thirty days after receipt of written notice of entry of the order.  See 


id. The court emphasized that the requirement of service of the notice of appeal is jurisdictional 


and cannot be extended or ignored.  


Based on this Court’s review of the controlling caselaw, this Court must find that an appeal 


from Magistrates’ Court to Circuit Court is not considered timely filed if the Notice of Appeal is 


received by the Magistrate after the thirty-day timeframe, even if it was timely mailed.  Rule 18(a), 


SCRMC, requires that the Magistrate receive it within the due timeframe. The jurisdictional 


requirement of Rule 18(a), SCRMC, mandates that the notice must be received within the statutory 


period to be considered timely.  See Wells Fargo Bank, N.A. v. Fallon Properties South Carolina, 


LLC, 413 S.C. 642 (2015). 


 Respondent’s motion is granted.  Appellant’s appeal is dismissed as untimely. 


AND IT IS SO ORDERED. 


 


Presiding Judge’s Signature Page to Follow. 
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So Ordered
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT 


 )  


Joshua Hawkins, )  


Appellant, )  


 ) FINAL ORDER REGARDING 


vs. ) MOTION TO RECONSIDER 


 )  


Delta Airlines, Inc., )  


 )  


Respondent. ) Case No.: 2024-CP-23-07485 


 


 A Motion to Reconsider and to alter or amend has been received, filed with the Court on 


May 15, 2025, and provided to the Court by the Clerk’s Office on May 19, 2025. As previously 


explained, pursuant to Rule 59(f), SCRCP, the Court, in its discretion, may decide the motion 


based on briefs without oral argument. The Court indicated to the parties by prior order in the 


Initial Order Regarding Motion to Reconsider that it would decide the issues on written 


submissions.  Further, the Court informed the parties that written submissions were not required 


by the non-moving party, and that the moving party could rely upon its filings or supplement. The 


deadlines to file written submissions regarding these motions has now passed. 


After careful consideration of the able arguments and filings of Counsel and review of the 


record, the Court is unable to discover any material fact or principle of law that either has been 


overlooked or disregarded and further finds no error of law or fact not appropriately considered.   


Accordingly, the Motion for Reconsideration made pursuant to Rule 59, SCRCP, 1  is 


respectfully DENIED. 


AND IT IS SO ORDERED. 


Presiding Judge’s Signature Page to Follow. 


 


                                                      
1  The Court, in its discretion, has determined this Motion on the filings, without oral argument, pursuant to Rule 59(f), 


SCRCP. 
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S T A T E O F S O U T H C A R O L I N A


COUNTY OF GREENVILLE


Joshua Hawkins,


Plaintiff,


vs .


Delta Airlines,


De fendan t .


IN THE MAGISTRATE'S COURT


Case No.: 2023 CV23 10304093


DEFENDANT DELTA AIR UNES, INC.'S
M O T I O N T O D I S M I S S P L A I N T I F F ' S


C O M P L A I N T


COMES NOW Delta Air Lines, Inc, ("Delta"), improperly named as "Delta Airlines," by


and through the undersigned counsel, and pursuant to Rules 12(b)(1), 12(b)(3), and 12(b)(6), as


made applicable to this proceeding byRule 81, SCRCP andRule 2, SCRMC, files its Motion to


Dismiss Plaintiff Joshua Hawkins' Complaint:


1. Rule l2(b)ffl SCRCP' Motion to Disrnissfor Lack of Subiect Matter Jurisdiction.


Plaintiff's causes ofaction arise outofa transaction or occurrence arising out oftheprice,


route, or service ofDelta as an air cariier. The Airline Deregulation Act of 1978 expressly


preempts "a State" from "enforceing] a law, regulation, or other provision having, the force and


effectoflawrelated to aprice, route, or service ofan air carrier[.]" 49 U.S.C. § 41713(b)(1). The


United States Supreme Court has held that the Airline Deregulation Act "stops States from


imposing their own substantive standards with respect to rates, routes, or services, but not from


affording relief to a party who claims and. proves that an airline dishonored a term the airline


itself stipulated. This distinction between what the State dictates and what the airline itself


I Should this Court deny Delta's Motion to Amend to file an Amended Answer, this Court
still may piopeily iule on its ownjuiisdiction ovei the subject mattei ofa case at any time duimg
the proceeding Tatiicill i' Gai dnei , 350 S C 135, 137, 564 S E 2d 377, 378 (Ct App 2002)
This Couit even has the iesponsibility to itself misc and evaluate the issue of the Court's
jurisdiction over the subject matter ofa case. Id.
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undertakes confines courts, in breach-of-contract actions, to the parties' bargain, with no


enlargement or enhancement based on state laws or policies external to the agreement." Am.


Airlines, Inc. v. Wolens, 513 U.S. 219, 232-33, 115 S. Ct. 817, 826, 130 L, Ed. 2d 715 (1995);


see also Nw., Inc. Ginsberg, 572 U.S. 273, 287-88, 134 S. Ct. 1422, 1432-33, 188 L. Ed. 2d


538 (2014).


Therefore, pursuant to Rule 12(b)(l), SCRCP, made applicable to this proceeding by


Rule 81, SCRCP and Rule 2, SCRMC, Delta moves to dismiss the First and Second Causes of


Action in Plaintiff s Complaint, because this Court lacks jurisdiction over the subject matter.


Furthermore, pursuant to Rule 12(b)(1), SCRCP, made applicable to this proceeding by Rule 81,


SCRCP and Rule 2, SCRIVIC, Delta moves to dismiss the Third Cause of Action for Breach of


Contract accompanied by Fraudulent Act, because this Court lacks jurisdiction over the subject


matter, because the Third Cause of Action seeks enforcement of state law that enlarges or


enhances the terms Delta itself stipulated in the alleged contract, by allowing for the award of


punitive damages. See Am. Airlines, Inc. v. Wolens, 513 U.S. 219, 232-33, 115 S. Ct. 817, 826,


130 L. Ed. 2d 715 (1995); see also Nw., Inc. v. Ginsberg, 572 U.S. 273, 287-88, 134 S. Ct. 1422,


1432-33, 188 L. Ed. 2d 538 (2014); Smith v. Canal Ins. Co., 275 S.C. 256, 260, 269 S.E.2d 348,


350 (1980).


II. Rule 12(b)(6), SCRCP Motion to Dismiss for Failure to Allege Facts Sufficient to
Const i tu te a Cause o f Ac t ion .


a. Cause of Action II is Insufficient because Plaintiff Alleges the Only Harm
Was a Private, Contractual Harm, and because Plaintiff Fails to Allege
Specific Facts Demonstrating Public Harm.


Pursuant to Rule 12(b)(6), SCRCP, made applicable to this proceeding by Rule 81,


SCRCP and Rule 2, SCRMC, Delta moves to dismiss Plaintiff's cause of action for damages


brought under the South Carolina Unfair Trade Practices Act, S.C. Code § 39-5-10, et seq.,
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because Plaintiff fails to allege specific facts showing the public interest was actually adversely


affected as opposed to affecting the parties to the transaction. Woodson v. DLI Piop., LLC, 406


S.C. 517, 530 (2014),


b . Cause o f Ac t ion I I I i s insu ffic ien t because P la in t i f f Fa i l s to P lead Fac ts abou t


I-latin with Particularity required by Rule 9(b), SCRCP.


Pursuant to Rule 12(b)(6), SCRCP, macic applicable to this proceeding by Rule 81,


SCRC1, Delta moves to dismiss Plaintiff's Third Cause of Action for Breach of Contract


accompanied by Fraudulent Act, because Plaintiff fails to allege the cause of action with the


particularity required under Rule 9(b), SCRC1, made applicable to this proceeding by Rule 81,


SCRCP and Rule 2, SCRMC. See also Maro v Lewis, 389 S. C. 216, 223-24, 697 S.F . 21 684,


688 (Ct. App. 2010).


These Motions are based upon the Complaint, South Carolina law, and any Memorandum


of Authority to be filed hereafter. Pursuant to Rule 1 1 , SCRCP, the undersigned certifies that no


consultation was required prior to filing, because this is a Motion to Dismiss.


WI-IEIU7FORE, Delta respectfully requests an Order dismissing .PlaiiitifPs Complaint.


Respectfully submitted,


- - . - - . -
D e c e m b e r 2 2 , 2 0 2 3 B y : - . -


. Dantcltkinson (S.C. Bar 7272l)
datkinson(d),waj awfii'ni.com
Biran M. Peters, Jr. (S.C. Bar ft10591 1)


W I L K E S AT K I N S O N & J O Y N E R , L L C
127 Dunbar Street, Suite 200
Spartanburg, SC 29306
(864) 591-1113


A ttoi'iwysfoi' DeJiu1c,iifs
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S TAT E O F S O U T H C A R O l , J N A


C O U N T Y O F G R E E N V I L L E


Joshua Hawkins,


v s .


Delta Airlines,


P 1 a i n t i f f


L)efendant .


i N T H E M A G I S T R A T E ' S C O U R T


Case No.: 2023CV23 10304093


C O N S E N T O R 1 ) E R G R A N T I N G
D E F E N D A N T ' S M O T I O N T O A M E N D


A N S W E R


THIS MATTER comes before the Court by way of Consent Order allowing Defendant


Delta Air Lines, Inc., improperly named as 1)elta Airlines, to file an Amended Answer, attached


hereto as Exhibit A. On i)ccember 22, 2023, counsel for the patties conferred regarding Delta's


desire tO amend the form Answer, and Plaintiff's counsel did not oppose Delta's desire to amend


the Answer. Rule 14, SCRMC, requires that "tjhc court shall be lenient in the allowance of


changes or amendments to complaints, answers, and counterclaimsl.]" Rule I 4, SCRMC.


Further, the South Carolina Rules of Magistrates Court "shall be construed to secure the just,


speedy, and inexpensive determination of every civil case within the jurisdiction of the


magistrates court." Scope & Purpose, SCRMC. Here, substantial justice requires that Delta be


allowed to file an Amended Answer in oider to ensure the just, speedy, and inexpensive


determinat ion of th is c iv i l case.


IT IS THEREFORE ORDEREJ) 1)efcndant's Amended Answer shall be deemed filed


as ofthe date ofthis Order,


D e c e m b e r , 2 0 2 3
Judge for the East Greenville Suiuinary Court


[COUNSELS' SIGNATURES ON FOLLOWING PAGE 2 OF 2.]
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W E S O M O V E :


December 22, 2023


C. Daniel Atkinson (S.C. Bar #72721)
datkinson(ZI)waj1awfirrn.com
BuanM Peteis, J (SC Bai #105911)
bpeters@wajlawfirm.com


WILKES ATKINSON & JOYNER, LLC
127 Dunbai Sheet, Suite 200
Spartanburg, SC 29306
(864) 591-1113
Attorneys for Defendant


W E S O C O N S E N T :


December 22, 2023


WI-k-q, LCJIk KPS
Joshua T. 1-Iawkins, S.C. BarNo. 78470 ?'/b
josh@hlllcsc.com
1-lelenaL. Jedziniak, S.C. Bar No. 100825
EthariL. Jedziniak, S.C. Bar NO.105785


HAWKINS & JEDZINIAK, LLC
1225 South Church Street
Greenville, SC 29605
Telephone Number: (864) 275-8142
FaxNurnber: (864) 752-0911
Attorneys for Plaint ff
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S TAT E O F S O U T H C A R O L I N A


C O U N T Y O F G R E E N V I L L E


Joshua Hawkins,


Plaintiff,


v s .


Delta Airlines,


Defendant .


) J N T H E M A G I S T R AT E ' S C O U RT
)
) C a s e N o . : 2 0 2 3 C V 2 3 1 0 3 0 4 0 9 3


)
) 1)EFENI)ANT DELTA AIR LINES, INC.'S
) I N I T I A L O P P O S I T I O N B RT E F TO
) PLAiNTIFF'S MOTiON FOR DEFAULT
) JUDGMENT ANI) DAMAGES HEARING OR,
) I N T H E A L T E R N A T I V E ,
) F O R S U M M A R Y J U D G M E N T
)
)


COMES NOW Delta Air Lines, Inc. ("Delta"), improperly named as "Delta Airlines," by


and through the undersigned counsel, and files its Initial Opposition Briefto Plaintiff's Motion for


Default Judgment and Damages Hearing or, in the alternative, for Summary Judgment:


1. Defendant Timely Filed a Rule 24, SCRMC, form Answer with a General 1)cnial of
Plaintiff's Complaint.


Plaintiffs Motion for I)efault Judgment is patently inappropriate. Rule 7(a), SCRMC, is


clear as to how a defendant may i'esponcl to a Complaint in Magistrate's Court: a simple total


denial. Rule 7(a), SCRMC, states: "The defendant may reply to the plaintiffs complaint by filing


a written statement in a form approved by the magistrate.] ... The defendant's answer may deny


in total or in lart any or all of the material allegations made in the plaintiffs complaint[.]" Rule


7(a), SCRMC (emphasis added). Plaintiff served Defendant such "a form approved by the


magistrate" as part of his Summons and Complaint. This is the very form that Plaintiff now


cr i t i c i zes .


The form Answer has four boxes, which directs a defendant to "CHECK ONE," Only one


ofthe boxes contains a denial: Box D, which states "I deny that I am responsible at all because:


(use additional pages ifnecessary)[.]" (emphases added). In Della's filled-out form Answer, timely


filed on November 1 , 2023, Delta put an "X" in Box D and attached a letter explaining its "at all"


P a g e 1 o f 3 l j / : . :
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denial: thunderstorms caused the cancellation of Plaintifr s return flight at LaGuardia Airport in
N e w Yo r k .


In an attempt to overcomplicate the clear text of Rule 7(a), SCRMC, Plaintiff argues that


the "simpl[e] oheck[ing]" of this option "failed to comply with pleading requirements," causing


Delta to "fail[ ] to respond to each ofthe allegations ofthe complaint" and "entitl[ing] {Plaintiffj


to a default judgment and a damages hearing." Plaintiff attempts to rely on Rule 8, SCRCP'S


standard for responding to allegations. Yet, Plaintiff ignores the fact that the Magistrate's Rules


govern, and the Rules of Civil Procedure can only apply when there is "no procedure [ ] provided


by these rules[.]" Rule 2, SCRMC. Consequently, Plaintiff has no real legal justification for


arguing that Defendant' s checking of the total denial on the form Answer Plaintiff served


Defendant-the same form being approved and generated by this Court-is insufficient to deny


Plaintiff's Complaint. This Court should reject Plaintiff's Motion for Default Judgment.


II. Defendant's Total Denial of Plaintiff's Complaint Means There is a Genuine Issue of
M a t e r i a l F a c t .


This Court can only entertain a Motion for Summary Judgment when there is no genuine


dispute of the material facts, and the moving party is entitled to j udgment as a matter of law. See


Rule 56(c), SCRCP. To bypass the "no genuine dispute" requirement, Plaintiff builds off of his


contrived theory of Magistrate Court pleading requirements and attempts to twist the arm of


Defendant's Answer to "deem" as "admitted" facts patently denied by the Answer. Here, as


Defendant's to-the-point form Answer makes clear, Defendant genuinely disputes the hiaterial
fac ts .


Plaintiff alleges there was no legitimate reason to delay his flight at LaGuardia Airport;


Defendant wholly denied such allegations and set forth a legitimate reason: thunderstorms.


Plaintiff alleges that Delta never provided a substitute return flight within a reasonable time;
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Dcfendant wholly denied such allegations and set forth that it offered Plaintiff that remedy.


Moreover, Plaintiff does not demonstrate to this Court-even if such material facts were


not in dispute-how he is entitled to judgment as a matter of law. In total, Plaintiff's "alternative"


Motion for Summary Judgment is a thinly veiled attempt to take a second bite at the apple of


obtaining a default judgment.


This Opposition is based upon the pleadings, South Carolina law, and any further Brief or


Memorandum of Authority to be filed hereafter.


WI-IRREFORE, Delta respectfully requests an Order denying Plaintiffs Motion for Default


Judgment and Damages I-Tearing or, in the alternative, for Summary Judgment.


Respectful y submitted,


D e c e m b e r 2 2 , 2 0 2 3 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
Ct5aniel Atkinson (S.C. Bar #72721)
clatkinson(),vaj lawlrin.con
Biran M. Peters, Jr. (S.C. Bar #105911)
peters(ilvai lawflrm.com


WILKES ATKiNSON & JOYNER, LLC
127 Dunhar Street, Suite 200
Spartanburg, SC 29306
(864) 591-1113


14 1IO1flC))StO1 Defeiickinls
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S T A T E O F S O U T I l C A R O L i N A


C O U N T Y O F G R E E N V I L L E


I N T U E M A G I S T R A T E ' S C O U R T


Case No.: 2023CV23 10304093


Joshua Hawkins,


Plaint i ff ,
C E R T I F I C A T E O F S E R V I C E


v s .


Delta Airlines,


I )e fendan t .


I certify that on December ______ 2023, I caused to be served a true and correct copy of


the foregoing Dej'eizdaizI's No/ices ofAppeaiunce of C. Daniel .4tlciizson and Bi'iaii 1W. Peteis,


Jr.; otioiz to Dismiss; Consent Order to jln,ei,d Answei; Amended Answer; and lfliti(I1 Br/ef


in Opposition to PlaintiJj s' 4'Ioiloizfoi Default Jzidgmenf//I4otionJoi Suniinaiy JII(lgnleflt via


U.S. Mail, postage pre-paid, and E-mail, addressed as follows:


Hawkins & Jedziniak, I.LC
Joshua T. IIawkins, Esq.
Helena L Jedziniak, Esq.
Ethan L. Jedziniak, Esq.
1225 South Church St.


Greenville, SC 29605
_i osh(ähl I lcsc.com
he1ena(?lij I lcsc.com
etlianjj llcsc.com


Wilkes Atkinson & Joyner, LLC


Page 1 of I iT[1i ,2 7


31







E X H I B I T A


STATE OF SOUTH CAROLINA


COUNTY OF GREENVILLE


Joshua Hawkins,


P l a i n t i fl


v s .


Delta Airlines,


Defendant


) I N T H E M A G I S T R AT E ' S C O U R T
)
) C a s e N o . : 2 0 2 3 O V 2 3 1 0 3 0 4 0 9 3
)
)
)
)
) A M E N D E D A N S W E R , A F F I R M AT I V E
) DEFENSES, AND MOTIONS TO DISMISS
)
)
)
)
)


COMES NOW Delta Air Lines, Inc. ("Delta"), improperly named as "Delta Airlines," by


and through the undersigned counsel, who responding to Plaintiff Joshua Hawkins' Complaint,


states the following:


F I R S T D E F E N S E


(Paragraphs 1 through 38 correspond to the allegations ofPlaintiff's Complaint.)


1 , Admitted, upon information and belief.


2. Denied as phrased. Delta Air Lines, Inc., improperly named as "Delta Airlines," is


a corporation registered to do business in South Carolina.


3. Denied. The occurrence Plaintiff complains ofis alleged to have occurred in New


York, not South Carolina.


4. Admitted inasmuch as the amount in controversy does not exceed $75,000.00;


Delta denies the remaining allegations in Paragraph 4.


5 . D e n i e d .


6. Delta incorporates its responses to Paragraphs 1 through 5, to the extent consistent


herewith.


7. Admitted, upon information and belief


8 . Admitted upon information and belief.
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E X H I B I T A


9 . D e n i e d .


1 0 . D e n i e d .


1 1 . D e n i e d .


1 2 . D e n i e d .


13. Delta denies Plaintiff is entitled to damages; otherwise, Delta is without


information sufficient to admit or deny the allegations in Paragraph 13 , therefore Delta denies the


allegations in Paragraph 13.


1 4 . D e n i e d .


1 5 . D e n i e d .


1 6 . D e n i e d .


1 7. Delta incorporates its responses to Paragraphs 1 through 1 6, to the extent consistent


h e r e w i t h .


1 8 . D e n i e d .


I 9. Paragraph 1 9 appears to be a legal argument, and therefore, Delta craves reference


to the governing law for the governing standards therein. Otherwise, Delta denies the allegations


in Paragraph 19.


20. Denied; Delta states Paragraph 20 is insufficiently pleaded, violating Rule 9(b),


SCRCP, made applicable to this proceeding by Rule 81, SCRCP.


2 1 . D e n i e d .


2 2 . D e n i e d .


23. Delta incorporates its responses to Paragraphs 1 through 22, to the extent consistent


he rew i th .


2 4 . D e n i e d .
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E X H I B I T A


2 5 . D e n i e d ,


2 6 . D e n i e d .


2 7 . D e n i e d .


2 8 . D e n i e d .


29. Paragraph 29 appears to be a legal argument, and therefore, Delta craves reference


to the governing law for the governing standards therein. Otherwise, Delta denies the allegations


in Paragraph 29.


3 0 . D e n i e d .


3 1 , Delta incorporates its responses to Paragraphs 1 through 30, to the extent consistent


h e r e w i t h .


32. Delta craves reference to the Contract of Carriage for the terms therein.


3 3 . D e n i e d .


3 4 . D e n i e d .


35 . Denied; Delta states Paragraph 3 5 is insufficiently pleaded, violating Rule 9(b),


SCRCP made applicable to this proceeding by Rule 81, SCRCP and Rule 2, SCRMC.


36. Denied; Delta states Paragraph 36 is insufficiently pleaded, violating Rule 9(b),


SCRCP made applicable to this proceeding by Rule 81, SCRCP and Rule 2, SCRMC.


37. Denied; Delta states Paragraph 37 is insufficiently pleaded, violating Rule 9(b),


SCRCP made applicable to this proceeding by Rule 81, SCRCP and Rule 2, SCRMC.


3 8 . D e n i e d .


39. Delta denies each and every allegation of Plaintiff's Complaint not expressly


admit ted above.
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E X H I B I T A


S E C O N D D E F E N S E


40, Plaintiffs claims are barred by the doctrines of waiver, estoppel, and/or laches.


T H I R D D E F E N S E


41 Upon information and belief, Plaintiff failed to mitigate any alleged damages, and


any recovery by Plaintiff should be offset by the amount of such failure to mitigate damages.


F O U R T H D E F E N S E


42. Plaintiff's own fault is pleaded as a complete defense to Plaintiffs claims, or, in


the alternative, in proportionate reduction thereof.


F I F T H D E F E N S E


43. Punitive damages, as presently awarded in South Carolina, violate the United States


and South Carol ina const i tut ions.


44, With regard to punitive damages, Delta pleads the limitations, caps, and procedures


contained in S.C. Code § l5-32510, etseq.


S i X T H D E F E N S E


45. Delta incorporates by reference the Contract of CatTiage (last modified June 22,


2023) entered into by Delta and Plaintiff.


46. Delta pleads the limitations, caps, and procedures contained in the Contract of


Carriage (last modified June 22, 2023), including but not limited to, the following:


a. Delta is not liable to Plaintifffor any damages, pursuant to the Contract of Carriage,


because the subject flight was cancelled due to aforce inajure event.


b. In the event Delta is found liable to Plaintiff for any damages, Delta pleads the


limitations, caps, and procedures contained in the Contract of Carriage, Rules 19


and 22,
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E X I I I B I T A


c, In any event, Delta is not liable to Plaintiff for any punitive, incidental,


consequential or special damages, pursuant to the Contract of Carriage.


S E V E N T H D E F E N S E A N D M O T I O N T O D I S M I S S


47. Plaintiff's causes of action arise out of a transaction or occurrence arising out of the


price, route, or service of Delta as an air carrier.


48. The Airline Deregulation Act of 1978 expressly preempts "a State" from


"enforce[ingj a law, regulation, or other provision having the force and effect of law related to a


price, route, or service ofan air carrier[.]" 49 U.S.C. § 41713(b)(1).


49, The United States Supreme Court has held that the Airline Deregulation Act "stops


States from imposing their own substantive standards with respect to rates, routes, or services, but


not from affording relief to a party who claims and proves that an airline dishonored a term the


airline itself stipulated. This distinction between what the State dictates and what the airline itself


undertakes confines courts, in breach-of-contract actions, to the parties' bargain, with no


enlargement or enhancement based on state laws or policies external to the agreement." Am.


Airlines, Inc. v. JVolens, 513 U.S. 219, 232-33, 1 15 S. Ct. 817, 826, 130 L. Ed. 2d 715 (995); see


also Nw, Inc. v. Ginsberg, 572 U.S. 273, 287-88, 134 S. Ct. 1422, 1432-33, 188 L. Ed. 2d 538


(2014).


50. Pursuant to Rule 12(b)(1), SCRCP, made applicable to this proceeding by Rule 81,


SCRCP and Rule 2, SCRMC, Delta moves to dismiss the First and Second Causes of Action in


Plaintiff's Complaint, because this Court lacks jurisdiction over the subject matter.


51. Pursuant to Rule 12(b)(1), SCRCP, made applicable to this proceeding by Rule 81,


SCRCP and Rule 2, SCRMC, Delta moves to dismiss the Third Cause of Action foi. Breach of


Contract accompanied by Fraudulent Act, because this Court lacks jurisdiction over the subject
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matter, because the Third Cause ofAction seeks enforcement ofstate law that enlarges or enhances


the terms Delta itself stipulated in the alleged contract, by allowing for the award of punitive


damages. See Am. Airlines, Inc. v. Wolens, 513 U.S. 219, 232-33, 115 S. Ct. 817, 826, 130 L. Ed.


2d 715 (1995); see also Nw., Inc. v. Ginsbeig, 572 U.S. 273, 287-88, 134 S. Ct. 1422, 1432-33,


188L. Ed, 2d538 (2014); Smith v. Canal Ins. Co.,275 S.C. 256,260,269 S.E2d 348, 350 (1980).


E I G H T I - I J J E F E N S E A N D M O T I O N T O D I S M I S S


52. Pursuant to Rule 12(b)(6), SCRCP, made applicable to this proceeding by Rule 81,


SCRCF and Rule 2, SCRMC, Delta moves to dismiss Plaintiffis cause of action for damages


brought under the South Carolina Unfair Trade Practices Act, S.C. Code § 39-5-10, et seq.,


because Plaintiff fails to allege specific facts showing the public interest was actually adversely


affected as opposed to affecting the parties to the transaction. Woodson v. DLJ Prop., LLC, 406


S.C. 517, 530 (2014).


N I N T H D E F E N S E A N D M O T I O N T O D I S M I S S


53. Pursuant to Rule 12('b)(6), SCRCP, made applicable to this proceeding by Rule 81,


SCRCP, Delta moves to dismiss Plaintiff's Third Cause of Action for Breach of Contract


accompanied by Fraudulent Act, because Plaintiff fails to allege the cause of action with the


particularity required under Rule 9(b), SCRCP, made applicable to this proceeding by Rule 81,


SCRCP and Rule 2, SCRMC. See also Maro v. Lewis, 389 S.C. 216, 223-24, 697 S.E.2d 684, 688


(Ct. App. 2010).


W}IEREFORE, having fully answered Plaintiffs Complaint, Defendant Delta Air Lines,


Inc., improperly named as "Delta Airlines," respectfully requests the following relief:


1 . Dismissal of certain causes of action, pursuant to Delta' s Motions to Dismiss;


2. Dismissal ofPlaintiff's causes ofaction against Delta in this matter with prejudice;
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3. For the costs of this action; and


4. Such other and further relief asthis Court deeinsjust and proper.


Decernbei 22O23 By
C. Daniel Atkinson (S.C. Bar #7272 1)
datk inson( lwaj Iawfirm.corn
BirauM. Peters, Jr. (S.C. Bar #105911)
bpeters@,wajlawfirm.com


WILKES ATIUNSON &JOYNER, LLC
127 Dunbar Street, Suite 200
Spartanburg, SC 29306
(864) 591-1113


Attorneys for Defendant
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


 


Joshua Hawkins, 


 


                            Plaintiff, 


 


vs. 


 


Delta Airlines, 


 


                            Defendant. 


_______________________________________ 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2024-CP-23-00556 


 


 


SECOND AMENDED SUMMONS 


 


 YOU ARE HEREBY SUMMONED and required to answer the complaint in this action, a 


copy of which is hereby served upon you, and to serve a copy of your answer to the said complaint 


on the subscriber at his office, 1225 South Church, Greenville, South Carolina, 29605, within thirty 


(30) days after service thereof exclusive of the day of such service, and if you fail to answer the 


complaint within the time aforesaid, judgment by default will be rendered against you for the relief 


demanded in the complaint. 


 Respectfully submitted, 


 Hawkins & Jedziniak, LLC 


 s/Joshua T. Hawkins 


       Joshua T. Hawkins, S.C. Bar No. 78470 


       Helena L. Jedziniak, S.C.  Bar No. 100825 


       Ethan L. Jedziniak, S.C. Bar No. 105785 


       1225 South Church Street 


       Greenville, South Carolina 29605 


       (864) 275-8142 (telephone) 


Greenville, South Carolina    (864) 752-0911 (facsimile) 


March 15, 2024      josh@hjllcsc.com 


       helena@hjllcsc.com 


       ethan@hjllcsc.com 


        


       Attorneys for Plaintiffs-8142 


Greenville, South Carolina    fax: (864) 752-0911 


June 22, 2017      josh@jthawkinslaw.com 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GREENVILLE 


 


Joshua Hawkins, 


 


                            Plaintiff, 


 


vs. 


 


Delta Airlines, 


 


                            Defendant. 


_______________________________________ 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2024-CP-23-00556 


 


 


SECOND AMENDED COMPLAINT 


FILED WITHIN 30 DAYS OF A 


PLEADING 


(Jury Trial Requested) 


 


COMES NOW, the plaintiff, alleging and complaining of the defendant as follows: 


PARTIES, JURISDICTION, AND VENUE 


1. Joshua Hawkins is a citizen and resident of Greenville County, South Carolina. 


2. Delta Airlines is a company doing business in South Carolina.  


3. A significant portion of the events giving rise to this action occurred in Greenville County, 


South Carolina. 


4. Jurisdiction and venue in the Greenville County Court of Common Pleas is proper for the 


foregoing reasons. 


FACTUAL BACKGROUND 


5. The plaintiff incorporates the foregoing paragraphs as if repeated here, verbatim. 


6. The plaintiff files this complaint as a matter of course within 30 days of the filing of Delta’s 


answer in compliance with 15(a) SCRCP. 


7. The plaintiff booked a round trip from Greenville Spartanburg International Airport to 


LaGuardia International Airport to depart on September 7, 2023, and return on September 10, 


2023. 


8. The plaintiff traveled to GSP on the scheduled date and traveled to New York. When the 


plaintiff traveled to LaGuardia to return home, he noticed Delta cancelled several flights. This 
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3 


 


was peculiar because weather conditions seemed to fine and there was no indication any flight 


should be cancelled. 


9. The plaintiff then noticed Delta unilaterally delayed his flight. The plaintiff then noticed that 


Delta unilaterally cancelled his flight altogether. As a result, the plaintiff was stranded in New 


York with no flights available for two more days. 


10. Upon information and belief, Delta cancelled many flights during the time in question for no 


apparent reason. Likely, Delta claims weather caused flights to be cancelled as an excuse for 


cancelling partially empty flights in order to unreasonably pursue financial gain, at the expense 


of inconvenience to customers.  


11. The plaintiff observed incoming and outgoing planes on the day in question, so any claim 


related to weather is likely an attempt to avoid making Delta customers whole, maximize 


profits, and place Delta’s interests ahead of its customers’ interests. Flights continued to come 


and go from neighboring airports in the area during the time Delta cancelled the flights 


described above. The fact that Delta continued to double down on its position after originally 


filing this action in Magistrate Court is evidence of Delta’s unreasonableness and deceptive 


business practices. 


12. Ultimately, the plaintiff incurred the costs of Uber rides, meals, a rental car, pet lodging fees, 


additional airport parking fees, and lost 12 hours of personal time as a direct and proximate 


result of Delta’s tortious conduct. The plaintiff was forced to rent a vehicle and drive through 


the night from New York to Greenville, South Carolina. During the drive from New York to 


South Carolina, the plaintiff observed mostly clear conditions, and did not observe conditions 


consistent with Delta cancelling flights. This is important because after suit was filed, Delta 
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4 


 


sent a letter to the plaintiff with a weather map that is inconsistent with the plaintiff’s 


observations. At a minimum, this creates a fact question for a jury. 


13. Now, because Delta has refused to acknowledge responsibility, the plaintiff has incurred court 


costs and spent time drafting several court documents in addition to the damages already 


caused by Delta. After filing this action, Delta took the untenable position that it is not 


responsible for any consequential damages, no matter how egregious and deceptive its conduct 


and no matter how many damages Delta caused the plaintiff to incur. Delta took the 


unbelievable position that since it offered a flight two days later, which would cause the 


plaintiff to incur lodging, food, and other expenses, it discharged any duty to make the plaintiff 


whole. Such a position can only be viewed as harmful to the public, deceptive, and wholly 


unfair. To the extent Delta relies on any terms that must be agreed to when purchasing tickets, 


any such terms should be found to be terms of cohesion by a jury and such terms offer no 


meaningful choice. 


14. The plaintiff attempted to chat Delta using Delta’s app, and then tried calling the Platinum 


Medallion number provided by Delta so that Delta could compensate the plaintiff for the 


damages it caused by its reckless conduct. Delta refused to compensate the plaintiff for his 


losses. This is consistent with Delta’s conduct following the filing of this action. After the 


plaintiff filed suit as a last resort, he tried repeatedly to resolve the claim with Delta, even 


offering to resolve the case for SkyMiles, which would cost Delta nothing. In an apparent 


attempt to strong arm a member of the community and flex corporate muscle, Delta doubled 


down and communicated that it would not take responsibility or be reasonable in any way 


whatsoever.  
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5 


 


15. The defendant likely violated policies and procedures, and those violations contributed to the 


plaintiff’s injuries. Delta definitely violated public policy and its business practices appear to 


be not only unfair, but dangerous to consumers.  


16. In January, the plaintiff was scheduled to leave for New Zealand on a Delta flight. Again, 


consistent with its unfair and deceptive business practices, Delta unilaterally cancelled the 


plaintiff’s flight and again blamed weather. As a result, the plaintiff lost a Qantas flight he had 


purchased for the following day from Auckland to Melbourne. The plaintiff also lost the 


upgraded Delta seats for which consideration had been paid, either through gained status or 


cash, and also lost, in addition to the cost of the Qantas flight, the cost of upgraded seats on 


that flight. In addition to all this, Delta lost on of the plaintiff’s bags containing thousands of 


dollars in equipment, causing the plaintiff to have no access to that equipment the entire time 


he was in Australia.  


17. Some or all of the defendant’s actions were motivated by the unreasonable pursuit of financial 


gain. 


18. The plaintiff is therefore informed and believes that he is entitled to judgment against the 


defendant for actual, punitive, and statutory damages. 


FOR A FIRST CAUSE OF ACTION 


(Common Law Liability for Negligence, Gross Negligence, and Recklessness) 


19. The allegations contained in the preceding paragraphs, not inconsistent herewith, are hereby 


re-alleged as if set forth herein verbatim. 


20. The defendant owed duties, including the duty to exercise due care in dealing with the public 


and the plaintiff, a duty to treat customers fairly and equitably, a duty to take reasonable 


measures to determine whether flights should be cancelled, a duty to take reasonable measures 


to make customers such as the plaintiff whole, a duty to treat customers with fairness and 
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honesty following a cancelled flight, and other duties as will be shown through discovery and 


at trial. 


21. Breaches of duties constitute negligence and, in some circumstances, recklessness. 


22. The defendant breached one or more of its duties in a negligent, reckless, and grossly negligent 


manner in one or more of the following ways: 


a. by causing injury and damages to the plaintiff though reckless and negligent acts; 


b. by failing to exercise even slight care; 


c. by causing the plaintiff to miss subsequent flights with other airlines; 


d. by losing the plaintiff’s bags and making no effort to find those bags; 


e. by misleading the plaintiff about his lost bags through Delta’s application; 


f. by delegating locating of lost bags to incompetent third parties; 


g. by authorizing, adopting, and ratifying the Delta’s employees’ conduct toward the 


plaintiff; 


h. by hiring employees who were incompetent, lacked proper education and training, or 


were otherwise unfit; 


i. by promoting an atmosphere where the events described herein were likely to occur;  


j. by mishandling claims in order to unfairly maximize profits; 


k. by making fraudulent statements related to the issues described herein; 


l. by acting in bad faith to avoid payment of monies owed; 


m. by causing unnecessary stress and delay;  


n. by engaging in unfair and deceptive business practices;  


o. in causing additional damage by creating and directing customers to needless 


bureaucratic red tape following cancelled flights; 
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p. by engaging in the unreasonable pursuit of financial gain; and, 


q. in other such particulars as the evidence may show. 


23. As a direct and proximate result of the negligent, grossly negligent, and reckless acts and 


omissions of the defendant, the plaintiff sustained injuries and damages, including some or all 


of the following: 


a. monetary damages; 


b. loss of ability to work for a time; 


c. out-of-pocket expenses; 


d. psychological trauma; 


e. mental anguish; 


f. mental distress; 


g. anxiety; 


h. emotional injury; 


i. discomfort and inconvenience; 


j. pain and suffering; 


k. loss of enjoyment of life;  


l. litigation time and expense; and, 


m. such other damages as will be shown through discovery and at trial.  


24. The plaintiff is therefore informed and believes that he is entitled to judgment against the 


defendant for actual and punitive damages. 


FOR A SECOND CAUSE OF ACTION 


(Unfair Trade Practices Act Violation) 


25. The allegations contained in the preceding paragraphs, not inconsistent herewith, are hereby 


re-alleged as if set forth herein verbatim. 
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26. The defendant’s actions concerning the plaintiff were unfair, deceptive, and adverse to public 


interests. Upon information and belief, it is standard business practice for the defendant to act 


in the ways described above, and potentially, to civilly conspire with other companies in order 


to profit from commerce with members of the public like the plaintiff. 


27. Upon information and belief, the defendant frequently blames cancelled flights on weather in 


an effort to defraud customers and avoid liability for the incalculable damage it causes to 


countless people each year. 


28. The egregiousness of the defendant’s actions are compounded by the fact that after the 


defendant has inconvenienced customers for financial gain, instead of compensating those 


customers, it directs them to frustrating and time consuming processes, which further wastes 


customers’ time and money. 


29. The defendant’s actions are capable of repetition. In fact, Delta cancelled scores of flights on 


the day in question, causing many, many customers to incur damages similar to those sustained 


by the plaintiff. The defendant does business with a large number of people. Upon information 


and belief, its actions are repeated frequently. 


30. As a direct and proximate result of the defendant’s unfair trade practices and illegal acts, the 


plaintiff has been damaged as set forth above.  


31. The plaintiff is entitled to relief pursuant to South Carolina Code Ann. §§ 39-5-10 through 39-


5-180. Delta has taken the position that the plaintiff’s claims are preempted by federal law. 


While the doctrine of preemption does give federal law precedent over state laws governing 


the same conduct, upon information and belief, it does not apply in this context because the 


state law at issue is sufficiently similar to a federal law governing the same conduct. 


32. The plaintiff is informed and believes that he is entitled to judgment against the defendant for 
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actual damages, punitive damages, multiple damages, costs, and reasonable attorney’s fees. 


FOR A THIRD CAUSE OF ACTION 


 (Breach of Contract Accompanied by Fraudulent Act) 


33. The plaintiff incorporates the foregoing paragraphs as if repeated here, verbatim. 


34. The plaintiff entered into a binding contract with the defendant wherein the defendant agreed 


to perform certain services in exchange for payment. 


35. The defendant breached its contract by failing to provide the agreed-upon services and also 


refused to compensate the plaintiff for expenses resulting from the defendant’s actions. 


36. As a direct and proximate cause of the defendant’s breach, the plaintiff was damaged. 


37. The defendant had fraudulent intent when forming the contract with the plaintiff. The 


defendant made false representations about willingness to perform services for the plaintiff in 


exchange for payment. The defendant knew that it would not perform some of the agreed-upon 


services if it chose not to, and that it would refuse to return payment or cover consequential 


damages if it failed to perform those services. The defendant nevertheless accepted payment 


for those services. 


38. A fraudulent act accompanied the defendant’s breach. The defendant was dishonest in fact 


about the services that it agreed to provide and was unfair in its dealings with the plaintiff. 


Delta’s dishonest and disingenuous conduct continued after this suit was filed. Although 


Delta’s counsel appears to be a fine and able lawyer, Delta itself has refused to acknowledge 


its unfair and deceptive conduct, despite evidence of that conduct. For example, Delta has 


taken the position that this cause of action must be pled with all the elements of fraud, which 


is not the law. As our Court of Appeals stated in Conner v. City of Forest Acres, 560 S.E.2d 


606 (Supp. Ct. 2002), the elements of breach of contract accompanied by fraudulent act are 


“(1) a breach of contract; (2) fraudulent intent relating to the breaching of the contract…; and 
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(3) a fraudulent act accompanying the breach.” Id. at 466. The plaintiff has alleged these 


elements and facts to support them. Despite that, Delta has taken a position add odds with the 


law.1 “The fraudulent act is any act characterized by dishonesty in fact or unfair dealing. [] 


‘Fraud,’ in this sense, ‘assumes so many hues and forms, that courts are compelled to content 


themselves with comparatively few general rules for its discovery and defeat and allow the 


facts and circumstances peculiar to each case to bear heavily upon the conscience and judgment 


of the court or jury in determining its presence or absence.’” Id. citing Sullivan v. Calhoun, 


108 S.E. 189 (1921). See also Harper v. Ethridge, 348 S.E.2d 374 (Ct. App. 1986). There is 


no requirement to plead fraud elements with particularity in a cause of action for breach of 


contract accompanied by fraudulent act. 


39. As a direct and proximate result of the defendant’s breaches, fraudulent intent, and fraudulent 


acts, the plaintiff has sustained damages. 


40. The plaintiff is therefore informed and believes that he is entitled to judgment against the 


defendant for actual and punitive damages.  


FOR A FOURTH CAUSE OF ACTION 


(Montreal Convention) 


41. The plaintiff repeats the foregoing allegations as if repeated here, verbatim. 


42. Delta unilaterally cancelled the plaintiff’s flight to Auckland, which caused him to lose a flight 


from Auckland to Melbourne the following day, and then lost the plaintiff’s bag when the 


plaintiff finally flew to Auckland. 


43. As a result, the plaintiff did not have the equipment he needed the entire time he was in 


Australia, and the plaintiff spent significant time on wild goose chases effectuated by Delta. 


 
1 The plaintiff assumes Conner has not been overruled and has no knowledge of it being overruled 


as of the date of this filing. 
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Delta could not accurately tell the plaintiff where his bags were, gave him misleading 


information, and ultimately lost the bag for good. It was only because the plaintiff went to the 


Melbourne airport on his own accord, going from third-party handler to third-party handler, 


that he finally tracked down his bag – through his own effort and investigation – that he finally 


found his bag in an airport back room. 


44. Delta is liable to the plaintiff pursuant to the Montreal Convention, including one or more of 


its articles, including Article 17, 18, 19, 22, and 242. 


45. Pursuant to Article 22, Delta is liable to the plaintiff for $4,150 and Delta is liable for additional 


damages provided by law.3 


46. Delta’s actions before and after embarking and disembarking proximately caused the plaintiff’s 


injuries. 


47. Delta caused the plaintiff delay, inconvenience, and monetary loss. 


48. The plaintiff gave notice to the defendant of damages caused by the defendants’ actions. 


49. As a direct and proximate result of the defendants’ acts and omissions, the plaintiff has been 


damaged. 


 


WHEREFORE, the plaintiff requests a jury trial and judgment against the defendant for: 


a. actual damages; 


b. statutory damages,; 


c. punitive damages; 


d. damages pursuant to the Montreal Convention; 


e. costs; and, 


 
2 The plaintiff’s claims are not completely preempted by the Montreal Convention. See Sonoco 


Prods. Co. v. Physicians Health Plan, Inc. 338 F.3d 366 (4th Cir. 2003). 
3 The plaintiff may recover additional damages for other causes of action. See Tseng v. El Al Israel 


Airlines, Ltd., 525 U.S.155 (1999).  


 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2024 M


ar 15 3:17 P
M


 - G
R


E
E


N
V


ILLE
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
2300556


49







12 


 


f. such other relief the Court deems just and equitable. 


 


 


      Respectfully submitted, 


      Hawkins & Jedziniak, LLC 


s/Joshua T. Hawkins 


      Joshua T. Hawkins, S.C. Bar No. 78470 


      Helena L. Jedziniak, S.C. Bar No. 100825 


      Ethan L. Jedziniak, S.C. Bar No. 105785 


      1225 South Church Street 


      Greenville, South Carolina 29605 


Greenville, South Carolina   (864) 275-8142 (telephone) 


March 15, 2024    (864) 752-0911 (facsimile) 


      josh@hjllcsc.com 


      helena@hjllcsc.com 


      ethan@hjllcsc.com  


      Attorneys for Plaintiff 


 


 


 


Pursuant to Rule 38, SCRCP, the plaintiff demands a trial by jury on all issues triable to a jury. 


 


s/ Joshua T. Hawkins 


      Joshua T. Hawkins 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Plaintiff, 
 
vs. 
 
Delta Airlines,  
 
                                              Defendant. 
__________________________________  


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 


IN THE COURT OF COMMON PLEAS 
 


Case No.: 2024-CP-23-00556 
 
 
 


JOINT STIPULATION OF DISMISSAL  
WITHOUT PREJUDICE 


 


                       
 Pursuant to Rule 41(a)(1)(B), SCRCP, Plaintiff Joshua Hawkins and Defendant Delta Air 


Lines, Inc., improperly named as “Delta Airlines,” by and through the undersigned counsel, 


consent to and file this Joint Stipulation of Dismissal without Prejudice of the Second Amended 


Complaint, subject to the below conditions: 


1. The following of Plaintiff Hawkins’ causes of action shall be dismissed WITH 


PREJUDICE:  


a. “Common Law Liability for Negligence, Gross Negligence, and 


Recklessness”; 


b. “Unfair Trade Practices Act Violation”; and 


c. “Breach of Contract Accompanied by Fraudulent Act”; 


2. Plaintiff Hawkins’ causes of action for Breach of Contract, “Montreal 


Convention,” and/or any available legislative remedies are dismissed WITHOUT PREJUDICE; 


3. If Plaintiff Hawkins desires to refile an action arising from or relating to the 


transactions or occurrences alleged in the Second Amended Complaint, then Hawkins must file 


such an action on or before October 12, 2024. If Hawkins does not file such an action on or 


before October 12, 2024, then this Stipulation of Dismissal shall be WITH PREJUDICE, 
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notwithstanding the above paragraph related to Plaintiff Hawkins’ causes of action for Breach of 


Contract, “Montreal Convention,” and/or any available legislative remedies; 


4. By agreeing to this Joint Stipulation of Dismissal without Prejudice, Defendant 


does not waive any objections under Rule 12, SCRCP; 


5. If Plaintiff refiles an action, Defendant expressly reserves its rights to assert Rule 


12, SCRCP defenses, along with all other defenses available to Defendant;  


6. If Plaintiff refiles an action on or before October 12, 2024, Defendant’s 


undersigned counsel will accept service of the Complaint;  


7. If Plaintiff refiles an action on or before October 12, 2024, Defendant shall not 


remove the action to federal court; and 


8. Each Party shall bear its own costs. 


WE SO CONSENT: 
 
April 9, 2024         By: s/ Joshua T. Hawkins                                


Joshua T. Hawkins, S.C. Bar No. 78470 
Helena L. Jedziniak, S.C. Bar No. 100825 
Ethan L. Jedziniak, S.C. Bar No. 105785 
 
HAWKINS & JEDZINIAK, LLC 
1225 South Church Street 
Greenville, South Carolina 29605 
(864) 275-8142 (telephone) 
(864) 752-0911 (facsimile) 
josh@hjllcsc.com  
 


       Attorneys for Plaintiff 
 
 
 
April 9, 2024         By:  s/ Brian M. Peters, Jr.     


C. Daniel Atkinson (S.C. Bar #72721) 
datkinson@wajlawfirm.com 
Brian M. Peters, Jr. (S.C. Bar #105911) 
bpeters@wajlawfirm.com 
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WILKES ATKINSON & JOYNER, LLC 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
(864) 591-1113 
 


       Attorneys for Defendant 
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The Supreme Court of South Carolina 


JOHN W. KITTREDGE 
 CHIEF JUSTICE 


 


 
GREENVILLE COUNTY COURTHOUSE  
305 EAST NORTH STREET, SUITE 216 


GREENVILLE, SC  29601-2100 
TELEPHONE: (864) 467-8593 


FAX: (864) 467-8596  


 
MEMORANDUM 


 
TO:  Supreme Court 


Court of Appeals 
Clerks of Court 
Circuit Court  
Masters-In-Equity 
Family Court 
Probate Court 
Magistrates  
Municipal Judges 
Registers of Deeds 
SCJB Staff   


FROM:  Chief Justice John W. Kittredge  
RE:   Hurricane Helene  
DATE:    September 26, 2024 


  
South Carolina Governor Henry McMaster has issued Executive Order 2024-24, declaring a 


State of Emergency in preparation for the potential effects from Hurricane Helene. The National 


Hurricane Center indicates Hurricane Helene will impact South Carolina with strong winds, 


significant rainfall, flash flooding, and potential for tornadoes overnight into Friday, September 


27, 2024.  


I remind all county and municipal employees working within the Unified Judicial System that 


they should follow the decisions made by the respective county or municipal government 


officials with regard to office delays or closings as a result of this inclement weather. Because 


weather conditions may vary throughout the state, all state judicial officers and employees 


should follow the decisions made by their respective county government officials regarding 


office delays or closings. 
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Judges assigned to counties operating as normal should be flexible in granting continuances to 


attorneys and parties who experience personal issues caused by the weather conditions that 


prevent their appearance in court.  


 


Despite the above, the chief judges for administrative purposes at all levels may direct that 


certain matters or proceedings go forward notwithstanding a closure or delay, and shall ensure 


that bond hearings continue to be conducted at least once a day, if conditions are safe to do so. 


Please refer to the State Emergency Management Division website, www.scemd.org/closings, or 


individual county government websites, for the status of state government offices for each 


county. 
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The Supreme Court of South Carolina 


RE: Hurricane Helene and the Computation of Time 


 


ORDER 
 


 
On September 25, 2024, the Governor of South Carolina issued Executive Order 
2024-24 declaring a State of Emergency in preparation for the potential effects of 
Hurricane Helene.  On September 26 and 27, Hurricane Helene caused extensive 
flooding and wind damage across much of South Carolina.     
 
Numerous county courthouses and other state and local offices were closed on 
Friday, September 27, 2024, and it is expected that many South Carolina counties 
may remain closed for several more days.  Many thousands of South Carolinians 
remain without power, and poor road conditions and gasoline shortages make 
travel difficult.  We find these problems adversely affect the ability of many 
lawyers and litigants to comply with filing and service deadlines in various courts 
throughout the state.   
 
Accordingly, this Court finds it is necessary to issue this order, pursuant to Rule 
611 of the South Carolina Appellate Court Rules, (SCACR) declaring Friday 
September 27, Monday September 30, and Tuesday, October 1, 2024, to be 
statewide filing "holidays" for the purpose of computing time under Rule 263 of 
the South Carolina Appellate Court Rules; Rule 6 of the South Carolina Rules of 
Civil Procedure; Rule 35 of the South Carolina Rules of Criminal Procedure; and 
Rule 3 of the South Carolina Rules of Magistrates Court.  
 
The Supreme Court will evaluate conditions to determine whether the filing 
holidays declared in this order should be further extended.  A copy of this order 
shall be provided to the Chairs of the House and Senate Judiciary Committees in 
accordance with Rule 611, SCACR. 


 
s/ John W. Kittredge  C.J. 
 
s/ John Cannon Few  J. 
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s/ George C. James, Jr.  J. 
 
s/ D. Garrison Hill  J. 
 
s/ Letitia H. Verdin  J. 


 
 
 
Columbia, South Carolina 
September 30, 2024 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Plaintiff, 
 
vs. 
 
Delta Air Lines, Inc.  
 
                                              Defendant. 
__________________________________  


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 


IN THE MAGISTRATE COURT 
 


Case No.: 2024-CV-23-2415 
 
 
 


CONSENT ORDER FOR CONTINUANCE  
 


                       
 The Parties have conferred and agree that this Court’s Hearing on Defendant’s Motion to 


Dismiss in Lieu of Answer previously set for October 3, 2024 at 10:00 AM should be continued 


for fourteen days, with the hearing to be rescheduled to a date not before Thursday, October 17, 


2024. This Court is able to continue hearings for good cause shown, pursuant to Rule 14, SCRMC, 


and pursuant to the Chief Justice’s September 27, 2024 Memorandum regarding Hurricane Helene. 


The Court takes notice of the circumstances described in the Parties’ Consent Motion and finds 


that good cause has been shown to continue the October 3, 2024 Hearing for fourteen days, with 


the hearing to be rescheduled to a date not before Thursday, October 17, 2024. 


 It is  therefore ORDERED that the Hearing on Defendant’s Motion to Dismiss in Lieu of 


Answer previously set for October 3, 2024 at 10:00 AM shall be continued for fourteen days, with 


the hearing to be rescheduled to a date not before Thursday, October 17, 2024.   


 IT IS SO ORDERED. 


       __________________________________ 
       JUDGE MARK C. EDMONDS 
 
October ___, 2024 
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) IN THE MAGISTRATE COURT
) ● 0
) CASE NO. 2024CV232415
)
)
) RESPONSE IN OPPOSIT IOr
) D E LTA ' S M O T I O N TO D I S ?


R E C E V E D
OCT 11 2O21


) E A S T G R E E N V I L L E
) S U M M A R Y C O U R T
)


I T O
I I S S


COMES NOW, the plaintiff, and respectfully requests that Delta's motion to dismiss be


S T A T E O F S O U T H C A R O L [ N A


C O U N T Y O F G R E E N V I L L E


Joshua Hawkins,


Plaintiff,


v s .


Delta Air Lines, Inc.,


D e f e n d a n t .


d e n i e d .


"If the facts alleged and inferences reasonably deducible therefrom, viewed in the light


most favorable to the plaintiff, would entitle the plaintiff to relief on any theory, then dismissal


under Rule 12(b)(6) is improper." Doe v. marion, 645 S.E.2d 245 (2007); Baird v. Charleston


County, 333 S.C. 519, 5111 S.E.2d 69 (1999);Stiles v. Onorato, 318 S.C. 297, 457 S.E.2d 601


(1995). Because it is possible for the plaintiffto recover on the allegations and causes ofaction set


forth in the complaint, the Court should deny Delta's motion to dismiss.'


D e l t a ' s Ve r s i o n o f t h e F a c t s


First, it should be pointed out that Delta offers a version of the facts that is false. Delta


contends that flights related to this suit were cancelled due to weather, which is demonstrably


' Delta also moves pursuant to SCRCP 12(b)(1) and 10(c). However, because it is undisputed that
Delta does business in South Carolina and there is no federal law preempting jurisdiction in this
Court, and because no documents incorporated into pleadings suggest dismissal is proper, the
Rules appear to be impertinent. Because the plaintiff can recover on at least one theory of relief,
the Court should deny Delta's SCRCP 12(b)(6) motion for the reasons set forth above, which are
supported by several cases.


1
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untrue. At a minimum, the plaintiff has set forth allegations and evidence that weather could not


have caused the delay, and at this stage, the plaintiff's allegations must be taken as true. Baird v.


Charleston County, 333 S.C. 5 1 9, 5 1 1 S.E.2d 69 (1 999). It appears on this point, and other points


to follow, that Delta slyly seeks summary judgment under the guise of a summary judgment


motion. While it is true that Delta's attachments related to weather are part of its pleadings, it is


also true that the plaintiff set forth observational evidence in a signed pleading which directly


contradicts Delta's pleadings and attachments.


Next, Delta states "Plaintiff refused to take the next available flight Delta offered him,


which was scheduled to depart two days later," as if the plaintiff "refused." Obviously, most


people, like the plaintiff havejobs, responsibilities, and pets. Tn this case, the plaintiffhad all three


and waiting for days in New York - while Delta does not cover lodging, food, or any other


expenses - is not a reasonable option by any standards. Besides all that, the plaintiff has offered


conflicting evidence and allegations, that must be taken as true over Delta's alternate version of


the facts. Id.


Delta also, through logical gymnastics, asserts that the plaitniffhas brought claims in this


case that were dismissed with prejudice in another case, whic is flatly false. Delta knows that,


which is why, at the tail end of the assertion, Delta admits that the plaintiff did not bring the exact


same causes of action, and that they are "other causes of action."


SCRCP 12(b)(1)


Delta cannot genuinely argue the Magistrate Court does not havejurisdiction to hear claims


related to its misconduct. In fact, Delta admittedly does business in this State, and its Terms claim


to limit liability below the jurisdictional maxium of this Court.
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By Delta's rationale, which is wrong, any suit where it is a defendant would be governed


by federal law that preempts state law, and would necessarily have to be litigated in federal court.


That is simply not the law. State Courts are courts of general jurisdiction, and may hear cases


arising from state and federal law, of course. Delta seems to suggest that if causes of action in a


controversy are preempted by federal law, the Court cannot hear the controversy. That is not true.


Instead, the Court may hear the controversy either way, even if it determines federal law preempts


state law. Delta must show a conflict between state and federal law for preemtion to apply at all.


Murphy v. Nat'l collegiate Athletic Ass 'n, 584 U.S. 453 (2018; Mutal Pharmaceutical Co. v.


Bartlett, 570 U.S. 472, 33 S. Ct. 2466, 186 L.Ed.2d 607 (2013); Morales v. Trans World Airelines,


Inc., 504 U.S. 374, 112 5. Ct. 2031, 119 L.Ed.2d 157 (1992). IfDelta does show such a conflict,


there is no prohibition on this Court hearing this controversy, though.


Delta seems to admit that a Montreal Convention claim exists - which i t does - and that


alone is reason enough, along with all the other reasons set forth herein, for the Court to deny


Delta's motion. It is curious that Delta goes on for pages about the Montreal Convention and also


that Delta referenced repeatedly that the plaintiff has another case against American Airlines. What


Delta does not say is that in that case - in open Court - American Airlines admitted that the plaintiff


had a right to a trial as long as the plaintiff brought suit through the Montreal Convention. In


addition to this, that statement was made in a South Carolina Magistrate Court. No doubt,


American and Delta are competitors. They should agree, at least, though, that the Montreal


Convention and other authority allow customers to bring claims against them. Airlines are not


immune from suit simply because they are airlines.


To its credit, Delta does admit that it can be held liable when it breach one or more of its


own terms. Am. Airlines, Inc. v. Wolens, 513 U.S. 219 (1995). Because the plaintiff has alleged
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this as part of his suit, and because that allegation must be taken as true, that is sufficient to deny


D e l t a ' s m o t i o n .


The reason Delta's motion and memorandum is so long is because Delta is trying


everything to see what will stick. Delta's position that the plaintiff has no relief- especially at this


stage - is not tenable and it is not reasonable. The suggestion that the plaintiff cannot have any


relief under the Uniform Declaratory Judgments Act is, honestly, absurd. As Delta knows, the Act


gives this Court "the power to declare rights, status, and other legal relations whether or not further


relief is or could be claimed." Sunset Cay, LLC v. City of Folly Beach, 593 S.E.2d 462 (2004).


There is certainly no conflict between a statute allowing the Court to declare the rights of the


parties and any federal law on which Delta relies.


SCRCP 12(b)(6)


Delta seems to acknowledge that a SCRCP 12(b)(6) motion is improper but argues the


Court should dismiss the plaintiff's Montreal Convention "to the extent it seeks recovery for


'inconvenience." The problem is that Delta relies on a case nothing like this one. Delta cites


language from Seshadri v. Brit. Airways PLC, No. 3:14-cv-00833 addressing a "full day of a


memorable refreshing vacation." Delta omits, of course, that the plaintiff's claim stems not from


daydreaming on vacation, but on damages Delta proximately caused by violating its own terms


and engaging in coduct causing identifiable money damages, which ofcourse allows recovery. E.


Airlines, Inc. v. Floyd, 499 U.S. 530 (1991).


Delta betrays its position and the fact that it is looking for a disposal of fact question with


what amount to summaryjudgment in its favor by block quoting Delta' s terms. "Delta will exercise


reasonable efforts to transport you and your bags. . ." Delta wants this Court, instead ofajury, to


summarily decide that it was "reasonable" for Delta to unilaterally to the plaintiff and thousands


4
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of other people they were stuck in New York for days, without any compensation whatsoever, and


with no visible signs of the mysterious weather described by Delta as the reason for the breach.


Article I, Section 14 or the South Carolina Constitution and the Seventh Amendment of the United


States Constitution refluire that a jury decide that disputed fact because the amount in controversy


exceeds twenty dollars.2


Delta also claims, citing its terms, that because cancellations were due to "weather," it


cannot be held responsible, no matter how egregious its conduct. The problern for Delta, legally


speaking, is that the plaintiffhas alleged the cancellation was not due to weather, and the plaintiff's


allegations must be taken as true Bairdv. Charleston County, 333 S.C. 519, 51 1 S.E.2d 69 (1999).


Incredibly, Delta goes on to cite the portion of its terms that reads "when a passenger's travel is


interrupted for more than 4 hours. . .as a result of flight cancellation or delay on the date of travel


other than from force majeure, Delta will provide the passenger with. . .hotel [and] ground


transportation." The plaintiffhas alleged both that Delta did not actually cancel due to weather and


that Delta did not compensate for hotel or transportation, which is required by Delta's terms.


Because the plaintiff's allegations must be taken as true, pursuant to Baird and a litany of other


cases, Delta's motion must be denied.


Delta is mistaken in its assertion that fraud is the same cause ofaction as breach of contract


accompanied by fraudulent act. Those causes of action are very different, and our courts have


repeatedly articulated the differences between the two. The former, for example, has nine elements,


2 Dismissal of this case would violate the plaintiff's State and Federal constitutional rights,
including the right to Due Process, the Equal Protection Clause, specifically, the right to a jury
trial under the South Carolina Constitution and the right to a jury trial under the United States
Constitution. Although the Seventh Amendment has never been fully incorporated against the
States, it is clear from the language of the Amendment that the jury trial guarantee contained in
the Seventh Amendment applies to all controversies exceeding twenty dollars, regardless of where
they are litigated. The plaintiff preserves all constitutional arguments for appellate review.
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while the latter has only three. Conner v. City of Forest Acres, 560 S.E.2d 606 (2002); Harper v.


Ethridge, 290 S. S. 1 12, 348 S. E. 2d 3 74 (Ct. App. 1 986); Sullivan v. Callhoun, 1 1 7 5. C. 1 3 7, 139,


108 S.E. 189, 189 (192]). In an event, resjudicata requires that an issue be adjudicated in a prior


suit. Plum Creek Development v. City of Conway, 512 SD.2d 106 (1999). None of the plaintiff's


claims have been fully adjudicated in any suit, and besides that, the plaintiff has not brought any


claims dismissed by agreement in the first suit.


C o n c l u s i o n


Delta asks the Court to ignore the fact that it violated its terms, lost and damaged luggage,


unilaterally cancelled multiple flights for no valid reason, then sent the plaintiff chasing luggage


that it lost through multiple airports with multiple third parties for days. Neither equity nor the law


allow that. Perhaps most importantly, the cases from South Carolina Courts and federal courts


cited above do not allow it. The plaintiff therefore respectfully requests that Delta's motion to


dismiss be denied.


September 27, 2024
Greenville, South Carolina


Respectfully submitted,


H a w k i n s J i n i a k , L L C


Joshua 1. fTa'wl.ins, S.C. Bar No. 78470
Helena L. Jedziniak, S.C. BarNo. 100825
1225 South Church Street


Greenville, South Carolina 29605
(864) 275-8142 (telephone)


Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Appellant, 
 
vs. 
 
Delta Air Lines, Inc. 
 
                                              Respondent. 
__________________________________  


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 


IN THE COURT OF COMMON PLEAS 
 


Case No.: 2024-CP-23-07485 
 
 
 


MOTION TO DISMISS APPEAL 
FOR LACK OF SUBJECT MATTER 


JURISDICTION 
 


                       
 COMES NOW, Respondent, Delta Air Lines, Inc., by and through the undersigned counsel, 


and pursuant to Rules 12(b)(1), 12(h)(3), SCRCP and Rule 18(a), SCRMC, files its Motion to 


Dismiss Appeal for Lack of Subject Matter Jurisdiction, which Respondent, pursuant to Rule 6(d), 


SCRCP, shall argue before the Court as soon as it may be heard, and in support thereof, states as 


follows: 


1. Appellant Joshua Hawkins, a Greenville, South Carolina attorney, filed suit on his 


own behalf against Respondent in the East Greenville Summary Court (Case No.: 


2024CV2310302415) seeking damages for baggage and flight delays and a cancellation he 


allegedly experienced while flying with Respondent in one domestic flight and two international 


flights. 


2. Respondent filed a Motion to Dismiss, which was heard by Magistrate Judge 


Hubbard on December 3, 2024. Appellant Hawkins, an attorney, appeared at the hearing and 


represented himself. 


3. At the end of the hearing, Magistrate Judge Hubbard made an oral ruling granting 


Respondent’s Motion to Dismiss and dismissing Appellant’s Complaint for independent reasons. 


Magistrate Judge Hubbard requested a proposed written Order of such rulings. 
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4. On December 4, 2024, Magistrate Judge Hubbard received and executed a proposed 


written Order, which was served on all parties. A copy of the Magistrate Court’s December 4, 


2024 Order is attached hereto as Exhibit A, (hereinafter, “Order”). 


5. In his Notice of Appeal, which Appellant filed “[p]ursuant to SCMCR 18(a),” 


Appellant admitted he received notice of the dismissal on December 4, 2024. (See Notice of 


Appeal to the Circuit Court, filed Dec. 26, 2024, at p. 1.) 


6. Rule 18(a), SCRMC (“Appeals”) states in relevant part: 


. . . Within thirty (30) days after delivery of written notice of judgment to the 
parties or their attorneys, a party wishing to appeal shall serve on the respondent 
and file a notice of appeal . . . with the magistrate rendering the judgment and 
with the Circuit Court of the County where the judgment was rendered. . . . 
The right of appeal from a judgment exists for thirty (30) days after the denial of a 
motion for a new trial. 


Rule 18(a), SCRMC (emphases added). 


7. Appellant never moved for a new trial nor did Appellant file a Motion to Alter or 


Amend the Judgment with respect to the Order. See Rule 19(a)-(b), (d), SCRMC (ten-day deadline 


to file such motions). Therefore, Appellant’s thirty-day period to appeal the Order began on 


Wednesday, December 4, 2024, and ended on Friday, January 3, 2025. See Rule 18(a), SCRMC. 


8. On December 26, 2024, Appellant filed his “Notice of Appeal to the Circuit Court” 


in the Circuit Court only. 


9. On January 3, 2025, Appellant caused a copy of his “Notice of Appeal to the Circuit 


Court” to be hand delivered to an individual at the undersigned law firm as service upon 


Respondent. 


10. Appellant, however, never filed any notice of appeal “with the magistrate rendering 


the judgment,” as of the time of this filing. See Rule 18(a), SCRMC. A copy of the Magistrate 


Court’s docket for Case No.: 2024CV2310302415 as of the close of business April 3, 2025, is 
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attached hereto as Exhibit B.1 


11. “In interpreting the meaning of the South Carolina Rules of Civil Procedure, the 


Court applies the same rules of construction used to interpret statutes. . . . If a rule’s language is 


plain, unambiguous, and conveys a clear meaning, interpretation is unnecessary and the stated 


meaning should be enforced.” Maxwell v. Genez, 356 S.C. 617, 620, 591 S.E.2d 26, 27 (2003)2; 


see also Town of Mt. Pleasant v. Roberts, 393 S.C. 332, 342, 713 S.E.2d 278, 283 (2011) (“Where 


the statute’s language is plain, unambiguous, and conveys a clear, definite meaning, the rules of 


statutory interpretation are not needed and the court has no right to impose another meaning.”) 


(citing Gay v. Ariail, 381 S.C. 341, 345, 673 S.E.2d 418, 420 (2009)). 


12. “The term ‘shall’ in a statute means that the action is mandatory.” Wigfall v. 


Tideland Utils., 354 S.C. 100, 111, 580 S.E.2d 100, 105 (2003); see also Bennett v. ACS Primary 


Care Physicians-Southeast P.C., 444 S.C. 458, 479, 908 S.E.2d 110, 121 (Ct. App. 2024) (“[O]ur 


supreme court has held that the use of ‘shall’ in a statute ‘means that the action is mandatory.’”) 


(quoting Wigfall, 354 S.C. at 111, 580 S.E.2d at 105); Liberty Mut. Ins. Co. v. Emp. Res. Mgmt., 


Inc., 176 F. Supp. 2d 510, 540 (D.S.C. 2001) (“This court has held that under South Carolina law, 


 
1 When this Court considers its own subject matter jurisdiction, this Court is permitted to 
“consider[ ] affidavits or other evidence proving lack of jurisdiction.” Baird v. Charleston Cnty., 
333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999). “A court can take judicial notice of its own records, 
files and proceedings for all proper purposes including facts established in its records.” Freeman 
v. McBee, 280 S.C. 490, 494, 313 S.E.2d 325, 327 (Ct. App. 1984); see also Rule 201(b), SCRE 
(“A judicially noticed fact must be one not subject to reasonable dispute in that it is . . . capable of 
accurate and ready determination by resort to sources whose accuracy cannot reasonably be 
questioned.”). 
 
2 “If no procedure is provided by these [magistrate court] rules, the court shall proceed in a manner 
consistent with the statutory law applicable to magistrates and with circuit court practice in similar 
situations but not inconsistent with these rules.” Rule 2, SCRMC. 
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ordinarily, the use of the word ‘shall’ in a statute means that the action referred to is mandatory.”) 


(quotations omitted).3  


13. Because Appellant failed to “file a notice of appeal . . . with the magistrate rendering 


the judgment,” Appellant never timely appealed in accordance with Rule 18(a), SCRMC.  


14. “The requirement of service of the notice of appeal is jurisdictional, i.e., if a party  


misses the deadline, the appellate court lacks jurisdiction to consider the appeal and has no 


authority or discretion to ‘rescue’ the delinquent party by extending or ignoring the deadline for 


service of the notice.” Elam v. S.C. DOT, 361 S.C. 9, 14-15, 602 S.E.2d 772, 775 (2004); see also 


In re Estate of Cretzmeyer v. Bloch, 365 S.C. 12, 14, 615 S.E.2d 116, 116-117 (2005) (affirming 


 
3 However, if it is “necessary” to fulfill the intent of the statute or constitutional provision by 
interpreting “shall” to be permissive, then “shall” may be construed as permissive rather than 
mandatory. See Williams v. Benet, 35 S.C. 150, 158, 14 S.E. 311, 313 (1892). In its 1892 decision, 
the Supreme Court interpreted whether the Constitution mandated that Supreme Court Justices 
“shall” complete their six-year terms, without being able to resign:  
 


The view contended for rests largely upon the assumption that the words, “shall 
continue in office until their successors shall be elected and qualified,” must be 
construed as imperative, and that the effect of these words is to forbid a Justice of 
the Supreme Court from vacating his office by resignation or otherwise, before the 
expiration of the term for which he has been elected. But this view ignores the well 
settled rule that in the construction of a statute or a constitution, the word “shall” 
may receive a permissive, rather than an imperative, interpretation, when necessary 
to carry out the true intent of the provision in which such word is found. 


 
Williams, 35 S.C. at 158, 14 S.E. at 313 (emphasis in original). Again, however, when the meaning 
is unambiguous, the rules of statutory construction do not apply. Richland Cty. v. S.C. Dep’t of 
Revenue, 422 S.C. 292, 309, 811 S.E.2d 758, 767 (2018) (“‘Under the rules of statutory 
interpretation, use of words such as “shall” or “must” indicates the legislature’s intent to enact a 
mandatory requirement.’ Collins v. Doe, 352 S.C. 462, 470, 574 S.E.2d 739, 743 (2002). Because 
the Legislature’s use of mandatory language is unambiguous, this Court has no right to impose 
another meaning. See Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) (‘Where the 
statute’s language is plain and unambiguous, and conveys a clear and definite meaning, the rules 
of statutory interpretation are not needed and the court has no right to impose another meaning.’ 
(citation omitted)).”). 
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circuit court’s dismissal of probate court appeal, where appellant was required to serve respondent 


the notice of appeal and file the notice in both the probate court and in circuit court but appellant 


failed to file the notice in circuit court). 


15. “A circuit court’s jurisdiction over a magistrate court’s judgment is appellate in 


nature. . . . Moreover, it has been the established rule that a circuit judge cannot reverse a 


magistrate’s judgment when the appellant has failed to serve on the magistrate the proper notice 


and grounds of appeal within the prescribed time limits. Neither does the circuit judge have the 


right to extend the time within which to make an appeal or move for a new trial.” De Witt v. S.C. 


Dep’t of Highways & Pub. Transp., 274 S.C. 184, 186, 262 S.E.2d 28, 29 (1980) (internal citations 


omitted).4 


16. “Subject matter jurisdiction is a court’s power to hear and determine cases of the 


general class to which the proceedings in question belong. . . . Claims of lack of subject matter 


jurisdiction may be raised at any time, and subject matter jurisdiction may not be waived by filing 


responsive pleadings or otherwise consenting to the jurisdiction of a particular court.” Myers v. 


Town of Calhoun Falls & Savannah Valley Trails, 441 S.C. 146, 153, 892 S.E.2d 514, 518 (Ct. 


App. 2023) (internal quotations and citations omitted).  


17. “Whenever it appears by suggestion of the parties or otherwise that the court lacks 


jurisdiction of the subject matter, the court shall dismiss the action.” Rule 12(h)(3), SCRCP 


(emphasis added). 


18. Therefore, because Appellant failed to file a notice of appeal in the Magistrate 


 
4 This decision was relied upon by the Court of Appeals in a recently issued unpublished opinion, 
which unpublished opinion has no precedential value. See Grate v. Brown, No. 2025-UP-026, 2025 
S.C. App. Unpub. LEXIS 34, *2 (Ct. App. Jan. 29, 2025) (“We hold the circuit court did not err 
in dismissing Grate’s appeal because Grate did not file his notice of appeal with the magistrate’s 
court.”). 
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Court, this Court lacks appellate jurisdiction to review Magistrate Judge Hubbard’s Order and 


should dismiss Appellant’s appeal. See Rule 12(b)(1), SCRCP; Rule 18(a), SCRMC. 


 WHEREFORE, Respondent, Delta Air Lines, Inc., respectfully moves for an Order 


dismissing Appellant’s Notice of Appeal to the Circuit Court. 


 This Motion to Dismiss is based upon the Notice of Appeal to the Circuit Court, the 


Magistrate Court docket, South Carolina law, and any Brief of Law to be filed hereafter. 


 Pursuant to Rule 11(a), SCRCP, the undersigned certifies that no consultation was required 


prior to filing this Motion, because this Motion is a Motion to Dismiss and because Appellant is 


proceeding pro se.   


      Respectfully submitted, 


April 4, 2025         By:  s/ Brian M. Peters, Jr.                              
C. Daniel Atkinson (S.C. Bar #72721) 
datkinson@wajlawfirm.com 
Brian M. Peters, Jr. (S.C. Bar #105911) 
bpeters@wajlawfirm.com 
 
WILKES ATKINSON & JOYNER, LLC 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
(864) 591-1113 
 


       Attorneys for Respondent Delta Air Lines, Inc. 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Appellant, 
 
vs. 
 
Delta Air Lines, Inc., 
 
                                              Respondent. 
__________________________________  


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 


IN THE COURT OF COMMON PLEAS 
 


Case No.: 2024-CP-23-07485 
 
 
 


REPLY BRIEF IN SUPPORT OF 
RESPONDENT’S MOTION TO DISMISS 


APPEAL AND IN OPPOSITION TO 
APPELLANT’S NOTICE OF APPEAL 


                       
 COMES NOW, Respondent, Delta Air Lines, Inc., (“Respondent” or “Delta”) by and 


through the undersigned counsel, and files its Reply Brief in Support of its Motion to Dismiss 


Appeal for Lack of Subject Matter Jurisdiction1 and in Opposition to Appellant’s Notice of Appeal, 


and in support thereof states as follows: 


INTRODUCTION 


 Appellant represents he “deposited” his Notice of Appeal “with the United States Postal 


Service” on December 30, 2024, and that such deposit constitutes filing with the Magistrate Court 


under Rule 18(a), SCRCP. (See Memo. in Opp. at p. 3.) “It is clear under South Carolina law that 


mailing does not constitute filing. When a statute requires the filing of a paper or document, it is 


filed when delivered to and received by the proper officer.” Gary v. State, 347 S.C. 627, 629, 557 


S.E.2d 662, 663 (2001). Appellant’s December 30, 2024 Mailing was “[d]elivered” on January 6, 


 
1 While styled as a “Motion to Dismiss Appeal for Lack of Subject Matter Jurisdiction,” 
Respondent clarifies that its Motion is a “Motion to Dismiss Appeal for Lack of Appellate 
Jurisdiction.” The Circuit Court generally has the power to hear appeals from the Magistrate Court, 
but the Circuit Court loses appellate jurisdiction if an appellant fails to timely appeal. State v. 
Brown, 358 S.C. 382, 387, 596 S.E.2d 39, 41 (2004). The Court’s only recourse remains the same: 
the Court must dismiss the appeal for lack of jurisdiction. See Rule 12(h)(3), SCRCP; Elam v. S.C. 
DOT, 361 S.C. 9, 14-15, 602 S.E.2d 772, 775 (2004); De Witt v. S.C. Dep’t of Highways & Pub. 
Transp., 274 S.C. 184, 186, 262 S.E.2d 28, 29 (1980). 
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2025—three days late. (See Memo. in Opp. at Ex. 1 at p. 12.) Because Appellant failed to “file a 


notice of appeal . . . with the magistrate rendering the judgment” within thirty days, the appeal is 


untimely. Rule 18(a), SCRMC (emphasis added). The Court does not have appellate jurisdiction 


over untimely appeals, and the Court must dismiss this untimely appeal. 


LEGAL ARGUMENT 


 Appellant admits his Notice of Appeal was delivered three days late. (See Memo. in Opp. 


at Ex. 1 at p. 12.) It does not matter when Appellant mailed it. If the language of a court rule is 


“plain, unambiguous, and conveys a clear meaning,” the Court must enforce the rule as written. 


See Wigfall v. Tideland Utils., 354 S.C. 100, 111, 580 S.E.2d 100, 105 (2003); Rule 2, SCRMC. 


The rule here is clear: the Notice of Appeal “shall” be “serve[d]” on all respondents but “file[d]” 


with the Magistrate Court and the Circuit Court within thirty days. Rule 18(a), SCRMC (emphasis 


added). “It is clear under South Carolina law that mailing does not constitute filing. When a statute 


requires the filing of a paper or document, it is filed when delivered to and received by the proper 


officer.” Gary, 347 S.C. at 629, 557 S.E.2d at 663. A federal postal worker is not “the proper 


officer” of the East Greenville Summary Court: the Clerk of Court is. See Rule 2, SCRMC; Rule 


5(e), SCRCP (“The filing of pleadings and other papers with the court as required by these rules 


shall be made by filing them with the clerk of the court[.]”). Appellant’s untimely appeal divests 


this Circuit Court of jurisdiction to hear the appeal, and the Circuit Court must dismiss it. See Rule 


12(h)(3), SCRCP; Elam, 361 S.C. at 14-15, 602 S.E.2d at 775; De Witt, 274 S.C. at 186, 262 S.E.2d 


at 29. 


 For example, in In re Estate of Cretzmeyer the appellant’s Notice of Appeal was “mailed” 


to the Circuit Court the day after the Probate Court issued its Order, but it was not delivered to the 


Circuit Court within the ten day time to appeal. See In re Estate of Cretzmeyer v. Bloch, 365 S.C. 
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12, 13, 615 S.E.2d 116, 116 (2005). The 2005 S.C. Supreme Court found that the Circuit Court 


properly dismissed the appeal as untimely, because the Notice of Appeal was not “delivered” to 


the Circuit Court. See id., 365 S.C. at 14, 615 S.E.2d at 116-17 (citing Gary, 347 S.C. at 629, 557 


S.E.2d at 663. That decision controls. Appellant’s untimely appeal must be dismissed. 


 Even so, Appellant essentially asks the Court to overrule the longstanding “delivery rule” 


of filing. He argues “[t]he use of certified mail also ensures adequate proof of service through 


return receipt, satisfying both procedural requirements and evidentiary standards for effective 


service.” (Memo in Opp. at p. 4.) This Court is not at liberty to re-write or reinterpret the clear 


requirements of Rule 18(a), SCRCP. See Wigfall, 354 S.C. at 111, 580 S.E.2d at 105. Nevertheless, 


the S.C. Supreme Court recognized the problems inherent with allowing “mailbox filing” in 1955, 


quoting the practical, timeless warnings from a 1916 U.S. Supreme Court opinion: 


“A court is constrained by the meaning of the words of a statute. They mark the 
extent of its power, and our attention has not been called to any case which decides 
that the requirement of a statute, whether to secure or preserve a right or to avoid 
the guilt of a crime, that a paper shall be filed with a particular officer, is satisfied 
by a deposit in the post office at some distant place. To so hold would create 
revolutions in the procedure of the law and the regulation of rights. In instances it 
might, indeed, be convenient; in others, and most others, it would result in 
confusion and controversies; and we would have the clash of oral testimonies for 
the certain evidence of the paper in the files.” 


 
See Fox v. Union-Buffalo Mills, 226 S.C. 561, 566, 86 S.E.2d 253, 255 (1955) (quoting United 


States v. Lombardo, 241 U.S. 73, 78, 36 S. Ct. 508, 510 (1916)). The invention of tracking numbers 


does not solve the “confusion and controversies.” The issue in the 2001 Gary case was that the 


Post Conviction Relief application was mailed to the wrong place. Gary, 347 S.C. at 629, 557 


S.E.2d at 663.  


 Further, court filings must be in the possession of the Court and docketed as part of the 


public record. See Barnes v. State, 433 S.C. 399, 402, 859 S.E.2d 260, 261 (2021); Gary, 347 S.C. 
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at 629, 557 S.E.2d at 663. “Mail filing” does not guarantee the Court receives the document, and 


this is problematic. After all, filings must be in the Court’s possession so they may be available to 


the public. As the S.C. Supreme Court recognized in 1880: 


As is said in 1 Bouv. Law Dict. 524: “A paper is said to be filed when it is delivered 
to the proper officer and by him received to be kept on file.” In addition to this the 
proper office of an index is to afford a ready means of finding something else which 
contains the information desired, and if that something else is not in the office 
where the index is kept, it would not serve the purpose for which it is intended. 


Sternberger v. McSween, 14 S.C. 35, 43 (1880). If this Court ignores the “delivery” rule and adopts 


Appellant’s “mailing” rule, court documents could be “filed” without ever being delivered to and 


in the possession of the Court. This would introduce the “confusion and controversies” the Fox 


and Lombardo courts forewarned. See Fox, 226 S.C. at 566, 86 S.E.2d at 255 (quoting Lombardo, 


241 U.S. at 78, 36 S. Ct. at 510).  


 Finally, Appellant’s comment that the Magistrate Court did not file a return under Rule 


18(b), SCRMC is of no consequence. Appellant’s untimely filing of the Notice of Appeal divests 


this Court of appellate jurisdiction, and thus makes the Magistrate Court’s return to the Circuit 


Court moot. The Circuit Court cannot consider the merits of an untimely appeal and must dismiss 


it—with or without a return. See Rule 12(h)(3), SCRCP; Elam, 361 S.C. at 14-15, 602 S.E.2d at 


775; De Witt, 274 S.C. at 186, 262 S.E.2d at 29. 


CONCLUSION 


 Appellant, a South Carolina attorney proceeding pro se, admits he received notice of the 


Magistrate Court’s judgment on December 4, 2024 and admits that the last day for him to file his 


Noice of Appeal was Friday, January 3, 2025. (Memo. in Opp. at p. 2.) Appellant admits that his 


Notice of Appeal was “[d]elivered” to the Magistrate Court on January 6, 2025. (See Memo. in 


Opp. at Ex. 1 at p. 12.) Appellant, citing no case law, argues that the mailing itself is sufficient. 


(See Memo in Opp. at pp. 2-5.) It is not. Gary, 347 S.C. at 629, 557 S.E.2d at 663. Because the 
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Notice of Appeal was not filed with the Magistrate Court within thirty days, this Court does not 


have appellate jurisdiction to hear the appeal. See Rule 18(a), SCRMC; Rule 74, SCRCP. 


Therefore, this Court must dismiss the appeal for lack of appellate jurisdiction. See Rule 12(h)(3), 


SCRCP; Elam, 361 S.C. at 14-15, 602 S.E.2d at 775; De Witt, 274 S.C. at 186, 262 S.E.2d at 29. 


 WHEREFORE, Respondent, Delta Air Lines, Inc., respectfully moves for an Order 


dismissing Appellant’s Notice of Appeal to the Circuit Court, or, in the alternative, for an Order 


affirming the Magistrate Court’s Order in full. 


       Respectfully submitted,  


April 22, 2025         By: s/ Brian M. Peters, Jr.                                
C. Daniel Atkinson (S.C. Bar #72721) 
datkinson@wajlawfirm.com 
Brian M. Peters, Jr. (S.C. Bar #105911) 
bpeters@wajlawfirm.com 
 
WILKES ATKINSON & JOYNER, LLC 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
(864) 591-1113 
 


       Attorneys for Respondent 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Appellant, 
 
vs. 
 
Delta Airlines, Inc. 
 
                                              Respondent. 
__________________________________  


)
)
)
)
)
)
)
)
)
)
)
)
)
)


IN THE COURT OF COMMON PLEAS 
 


Case No.: 2024-CP-23-07485 
 
 
 


MEMORANDUM IN OPPOSITION TO 
RESPONDENT’S MOTION TO DISMISS 


 


 


TO: DELTA AIRLINES, INC. BY AND THROUGH THEIR ATTORNEY OF RECORD 


BRIAN M. PETERS ESQ.: 


 The Appellant, Joshua Hawkins, submits this Memorandum in Opposition to Respondent’s 


Motion to Dismiss. For the reasons set forth below, the Appellant will show unto the Court that 


the Appellant (“Plaintiff”) complied with procedural requirements for filing and serving the Notice 


of Appeal, the Magistrate has not submitted rationale for its ruling, the Magistrate Court’s ruling 


substantively and procedurally conflicts with the law, and the Respondent’s (“Defendant”) motion 


should be denied.  


I. INTRODUCTION 


This memorandum is submitted on behalf of the Plaintiff in opposition to Defendant Delta 


Air Lines, Inc.’s Motion to Dismiss the appeal for lack of subject matter jurisdiction. The 


Defendant argues that the Plaintiff failed to properly file and serve the Notice of Appeal in 


accordance with Rule 18(a) of the South Carolina Rules for Magistrate Courts (SCRMC). 


However, the Plaintiff properly served the Magistrates Court and Circuit Court via certified mail 


on December 30, 2024, within the statutory deadline. (Ex. A). Additionally, the Magistrates Court 
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did not submit rationale for its decision or file a complete record of all proceedings as required by 


Rule 18(b) of the South Carolina Rules for Magistrate Courts (SCRMC).  


II. STATEMENT OF FACTS 


The Plaintiff, Joshua Hawkins, filed a Notice of Appeal on December 26, 2024, in the 


Circuit Court, appealing the Magistrate Court’s dismissal of his claims against Delta Air Lines, 


Inc. (Ex. A). Subsequently, the Plaintiff served the Notice of Appeal on both the Magistrates Court 


and the Defendant via certified mail on December 30, 2024. (Ex. A). These actions were completed 


within the statutory deadline prescribed by Rule 18(a) of the South Carolina Rules for Magistrate 


Courts. 


The Magistrate Court had delivered its written judgment on December 4, 2024, which made 


the applicable 30-day deadline for filing and service of the Notice of Appeal January 3, 2025. 


Recognizing the procedural requirements, the Plaintiff ensured that the Notice of Appeal was 


addressed and mailed in conformity with South Carolina procedural standards for certified mail 


service. Accordingly, all necessary entities, including the Magistrates Court, Circuit Court, and 


Defendant, were served within the legally mandated period. The Plaintiff’s filing and service of 


the Notice of Appeal were therefore proper and timely.  


The Defendant has moved to dismiss the appeal, alleging a failure to comply with Rule 


18(a)’s requirements, specifically asserting that the Notice of Appeal was not filed with the 


Magistrates Court within the 30-day period. However, such an assertion ignores the evidence of 


compliance and misconstrues both the legal and procedural facts surrounding the Plaintiff’s 


actions. 


III. LEGAL STANDARD 
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Rule 18(a) of the South Carolina Rules for Magistrate Courts requires that a party seeking 


to appeal a magistrate's court decision must file a Notice of Appeal with both the Magistrates Court 


and the Circuit Court within 30 days after delivery of written notice of the judgment.  


Rule 18(b) of the South Carolina Rules for Magistrates Court mandates that, within thirty 


days of the filing of a notice to appeal, the magistrate must file a return with the Clerk of Circuit 


Court. Rule 18(b) of the SCRMC provides:  


Within (30) days of the date of filing of the notice of appeal with the Circuit Court, 
the magistrate shall file the return to the notice of appeal with the Clerk of the 
Circuit Court for the county wherein the judgment was rendered, together with the 
record, a statement of all proceedings in the case, and if necessary, the testimony 
taken at trial. Upon motion for good cause show, the Circuit Court may allow a 
definite extension of time in which to file the return.  


 
Rule 18(b), SCRMC.  


 This requirement ensures that the Circuit Court has access to the necessary documentation 


and context to review the magistrate’s judgment.  


 Rule 75 of the South Carolina Rules of Civil Procedure also requires transmission of the 


record to the Circuit Court. As Rule 75, SCRCP states:  


Appeals to the circuit court shall be made upon the original record in the lower 
court or administrative agency or tribunal. Upon filing of notice of appeal in an 
action the original record shall be certified by the clerk of the inferior court or 
administrative agency or tribunal and transmitted within thirty (30) days to the clerk 
of the court to which the appeal is taken.  


 
Rule 75, SCRCP. 


South Carolina law recognizes certified mail as a valid method of service. Service is 


considered complete when the document is deposited with the United States Postal Service, 


provided it is properly addressed with sufficient postage. The use of certified mail is particularly 


significant in the context of appeals because it ensures that the filing and serving parties have a 


documented and verifiable evidentiary record of their compliance with procedural rules. This 
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method also provides transparency and accountability, as it confirms delivery and creates a reliable 


paper trail. When service is executed by certified mail, it eliminates potential disputes about 


timeliness, thereby ensuring clarity in the procedural process. 


IV. ARGUMENT 


A. Compliance with Rule 18(a), SCRMC 


The Plaintiff timely filed the Notice of Appeal with the Circuit Court on December 26, 


2024, and served the Magistrate’s Court and the Defendant via certified mail on December 30, 


2024. Rule 18(a), SCRMC, provides specific requirements for filing and serving notices of appeal 


from Magistrate Court judgments. The operative 30-day period began on December 4, 2024, the 


date that the Magistrate Court delivered its written notice of judgment to the parties. Based on this 


timeline, the last day to file and serve the Notice of Appeal was January 3, 2025. The Plaintiff’s 


actions, including filing in the Circuit Court and serving both other required parties via certified 


mail, were all completed well within this required period. Thus, the Plaintiff satisfied all statutory 


and procedural requirements for compliance with Rule 18(a). 


B. Service by Certified Mail 


Service of the Notice of Appeal via certified mail on December 30, 2024, was both timely 


and proper under South Carolina law. Certified mail is expressly authorized as a permissible 


method of service, provided it is effectuated before the statutory deadline, and it is deemed 


complete on the date of deposit with the U.S. Postal Service. Here, Plaintiff complied by sending 


the Notice of Appeal to both the Magistrate’s Court and the Defendant within the 30-day required 


period. (Ex. A). The use of certified mail also ensured adequate proof of service through return 


receipt, satisfying both procedural requirements and evidentiary standards for effective service. 
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These facts demonstrate that the Plaintiff performed all steps necessary to properly serve the 


required parties. 


C. Jurisdictional Arguments 


The Defendant’s suggestion that the Circuit Court lacks jurisdiction over this appeal is 


without merit. The Plaintiff fulfilled the two critical jurisdictional prerequisites under Rule 18(a): 


timely filing of the Notice of Appeal and proper service on the Magistrate’s Court, Circuit Court, 


and Defendant. Consequently, the Court retains its jurisdiction to hear the appeal, as procedural 


compliance has been fully demonstrated. Importantly, the Defendant’s argument fails to account 


for the timely completion of these steps and instead seeks to impose an elevated standard 


unsupported by the express language of Rule 18(a). 


D. Interpretation of Procedural Rules:  


Rule 18(a), SCRMC, sets forth clear, straightforward requirements for appealing a 


Magistrate Court judgment. Its plain language requires that the Notice of Appeal be filed and 


served within 30 days and does not subject compliance to unnecessary or extrinsic conditions. 


Plaintiff fully adhered to these requirements through timely filing and proper service via certified 


mail. The Defendant’s contention that additional steps were required is premised on an overly 


narrow and restrictive interpretation of procedural rules, contrary to their intended purpose. The 


goal of such rules is to ensure notice and orderly adjudication, not to create unnecessary obstacles 


to appeal. The Plaintiff’s actions align with the clear mandates of Rule 18(a) and reflect an 


unequivocal good-faith effort to proceed in accordance with the law. 


E. The Magistrate did not provide a record of the case. 


Pursuant to Rule 18(b), SCRMC and Rule 75, SCRCP, the Magistrate’s Court is required 


to provide a record of the case for appellate review. The failure to provide such a record constitutes 
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a significant procedural deficiency that undermines the appellate process and the appellant’s ability 


to seek meaningful review.  


V. CONCLUSION 


The Plaintiff properly filed and served the Notice of Appeal in compliance with Rule 18(a), 


SCRMC, and South Carolina law. The Defendant repeatedly quotes language from its own motion 


in its memorandum in support of its motion as if it is quoting a Court Order, but the quoted 


language is not from an Order. It is simply the Defendant’s argument from another Delta filing.  


The Defendant’s Motion to Dismiss is without merit and should be denied. Further, the Magistrates 


Court failed to provide a complete record, as required by Rule 18(b), SCRMC. The record is 


necessary for this Court’s review of the magistrate’s judgment. The Plaintiff respectfully requests 


that the Court retain jurisdiction over the appeal and proceed to consider the merits of the case. 


 


     Respectfully Submitted,  


      HAWKINS & JEDZINIAK, LLC 


 


 


______________________________ 
      Joshua T. Hawkins. S.C. Bar #78470   
      Helena L. Jedziniak, S.C. Bar #100825 
      1225 South Church Street 
      Greenville, South Carolina 29605 
      (864) 275-8142 (telephone) 
      (864) 752-0911 (facsimile) 
Greenville, SC     josh@hjllcsc.com 
April 21, 2025     helena@hjllcsc.com  
      Attorneys for Appellant  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Appellant, 
 
vs. 
 
Delta Airlines, Inc. 
 
                                              Respondent. 
__________________________________  


)
)
)
)
)
)
)
)
)
)
)
)
)
)


IN THE COURT OF COMMON PLEAS 
 


Case No.: 2024-CP-23-07485 
 
 
 


MEMORANDUM IN OPPOSITION TO 
RESPONDENT’S MOTION TO DISMISS 


 


 


TO: DELTA AIRLINES, INC. BY AND THROUGH THEIR ATTORNEY OF RECORD 


BRIAN M. PETERS ESQ.: 


 The Appellant, Joshua Hawkins, submits this Memorandum in Opposition to Respondent’s 


Motion to Dismiss. For the reasons set forth below, the Appellant will show unto the Court that 


the Appellant (“Plaintiff”) complied with procedural requirements for filing and serving the Notice 


of Appeal, the Magistrate has not submitted rationale for its ruling, the Magistrate Court’s ruling 


substantively and procedurally conflicts with the law, and the Respondent’s (“Defendant”) motion 


should be denied.  


I. INTRODUCTION 


This memorandum is submitted on behalf of the Plaintiff in opposition to Defendant Delta 


Air Lines, Inc.’s Motion to Dismiss the appeal for lack of subject matter jurisdiction. The 


Defendant argues that the Plaintiff failed to properly file and serve the Notice of Appeal in 


accordance with Rule 18(a) of the South Carolina Rules for Magistrate Courts (SCRMC). 


However, the Plaintiff properly served the Magistrates Court and Circuit Court via certified mail 


on December 30, 2024, within the statutory deadline. (Ex. A). Additionally, the Magistrates Court 
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did not submit rationale for its decision or file a complete record of all proceedings as required by 


Rule 18(b) of the South Carolina Rules for Magistrate Courts (SCRMC).  


II. STATEMENT OF FACTS 


The Plaintiff, Joshua Hawkins, filed a Notice of Appeal on December 26, 2024, in the 


Circuit Court, appealing the Magistrate Court’s dismissal of his claims against Delta Air Lines, 


Inc. (Ex. A). Subsequently, the Plaintiff served the Notice of Appeal on both the Magistrates Court 


and the Defendant via certified mail on December 30, 2024. (Ex. A). These actions were completed 


within the statutory deadline prescribed by Rule 18(a) of the South Carolina Rules for Magistrate 


Courts. 


The Magistrate Court had delivered its written judgment on December 4, 2024, which made 


the applicable 30-day deadline for filing and service of the Notice of Appeal January 3, 2025. 


Recognizing the procedural requirements, the Plaintiff ensured that the Notice of Appeal was 


addressed and mailed in conformity with South Carolina procedural standards for certified mail 


service. Accordingly, all necessary entities, including the Magistrates Court, Circuit Court, and 


Defendant, were served within the legally mandated period. The Plaintiff’s filing and service of 


the Notice of Appeal were therefore proper and timely.  


The Defendant has moved to dismiss the appeal, alleging a failure to comply with Rule 


18(a)’s requirements, specifically asserting that the Notice of Appeal was not filed with the 


Magistrates Court within the 30-day period. However, such an assertion ignores the evidence of 


compliance and misconstrues both the legal and procedural facts surrounding the Plaintiff’s 


actions. 


III. LEGAL STANDARD 
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Rule 18(a) of the South Carolina Rules for Magistrate Courts requires that a party seeking 


to appeal a magistrate's court decision must file a Notice of Appeal with both the Magistrates Court 


and the Circuit Court within 30 days after delivery of written notice of the judgment.  


Rule 18(b) of the South Carolina Rules for Magistrates Court mandates that, within thirty 


days of the filing of a notice to appeal, the magistrate must file a return with the Clerk of Circuit 


Court. Rule 18(b) of the SCRMC provides:  


Within (30) days of the date of filing of the notice of appeal with the Circuit Court, 
the magistrate shall file the return to the notice of appeal with the Clerk of the 
Circuit Court for the county wherein the judgment was rendered, together with the 
record, a statement of all proceedings in the case, and if necessary, the testimony 
taken at trial. Upon motion for good cause show, the Circuit Court may allow a 
definite extension of time in which to file the return.  


 
Rule 18(b), SCRMC.  


 This requirement ensures that the Circuit Court has access to the necessary documentation 


and context to review the magistrate’s judgment.  


 Rule 75 of the South Carolina Rules of Civil Procedure also requires transmission of the 


record to the Circuit Court. As Rule 75, SCRCP states:  


Appeals to the circuit court shall be made upon the original record in the lower 
court or administrative agency or tribunal. Upon filing of notice of appeal in an 
action the original record shall be certified by the clerk of the inferior court or 
administrative agency or tribunal and transmitted within thirty (30) days to the clerk 
of the court to which the appeal is taken.  


 
Rule 75, SCRCP. 


South Carolina law recognizes certified mail as a valid method of service. Service is 


considered complete when the document is deposited with the United States Postal Service, 


provided it is properly addressed with sufficient postage. The use of certified mail is particularly 


significant in the context of appeals because it ensures that the filing and serving parties have a 


documented and verifiable evidentiary record of their compliance with procedural rules. This 
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method also provides transparency and accountability, as it confirms delivery and creates a reliable 


paper trail. When service is executed by certified mail, it eliminates potential disputes about 


timeliness, thereby ensuring clarity in the procedural process. 


IV. ARGUMENT 


A. Compliance with Rule 18(a), SCRMC 


The Plaintiff timely filed the Notice of Appeal with the Circuit Court on December 26, 


2024, and served the Magistrate’s Court and the Defendant via certified mail on December 30, 


2024. Rule 18(a), SCRMC, provides specific requirements for filing and serving notices of appeal 


from Magistrate Court judgments. The operative 30-day period began on December 4, 2024, the 


date that the Magistrate Court delivered its written notice of judgment to the parties. Based on this 


timeline, the last day to file and serve the Notice of Appeal was January 3, 2025. The Plaintiff’s 


actions, including filing in the Circuit Court and serving both other required parties via certified 


mail, were all completed well within this required period. Thus, the Plaintiff satisfied all statutory 


and procedural requirements for compliance with Rule 18(a). 


B. Service by Certified Mail 


Service of the Notice of Appeal via certified mail on December 30, 2024, was both timely 


and proper under South Carolina law. Certified mail is expressly authorized as a permissible 


method of service, provided it is effectuated before the statutory deadline, and it is deemed 


complete on the date of deposit with the U.S. Postal Service. Here, Plaintiff complied by sending 


the Notice of Appeal to both the Magistrate’s Court and the Defendant within the 30-day required 


period. (Ex. A). The use of certified mail also ensured adequate proof of service through return 


receipt, satisfying both procedural requirements and evidentiary standards for effective service. 
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These facts demonstrate that the Plaintiff performed all steps necessary to properly serve the 


required parties. 


C. Jurisdictional Arguments 


The Defendant’s suggestion that the Circuit Court lacks jurisdiction over this appeal is 


without merit. The Plaintiff fulfilled the two critical jurisdictional prerequisites under Rule 18(a): 


timely filing of the Notice of Appeal and proper service on the Magistrate’s Court, Circuit Court, 


and Defendant. Consequently, the Court retains its jurisdiction to hear the appeal, as procedural 


compliance has been fully demonstrated. Importantly, the Defendant’s argument fails to account 


for the timely completion of these steps and instead seeks to impose an elevated standard 


unsupported by the express language of Rule 18(a). 


D. Interpretation of Procedural Rules:  


Rule 18(a), SCRMC, sets forth clear, straightforward requirements for appealing a 


Magistrate Court judgment. Its plain language requires that the Notice of Appeal be filed and 


served within 30 days and does not subject compliance to unnecessary or extrinsic conditions. 


Plaintiff fully adhered to these requirements through timely filing and proper service via certified 


mail. The Defendant’s contention that additional steps were required is premised on an overly 


narrow and restrictive interpretation of procedural rules, contrary to their intended purpose. The 


goal of such rules is to ensure notice and orderly adjudication, not to create unnecessary obstacles 


to appeal. The Plaintiff’s actions align with the clear mandates of Rule 18(a) and reflect an 


unequivocal good-faith effort to proceed in accordance with the law. 


E. The Magistrate did not provide a record of the case. 


Pursuant to Rule 18(b), SCRMC and Rule 75, SCRCP, the Magistrate’s Court is required 


to provide a record of the case for appellate review. The failure to provide such a record constitutes 
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a significant procedural deficiency that undermines the appellate process and the appellant’s ability 


to seek meaningful review.  


V. CONCLUSION 


The Plaintiff properly filed and served the Notice of Appeal in compliance with Rule 18(a), 


SCRMC, and South Carolina law. The Defendant repeatedly quotes language from its own motion 


in its memorandum in support of its motion as if it is quoting a Court Order, but the quoted 


language is not from an Order. It is simply the Defendant’s argument from another Delta filing.  


The Defendant’s Motion to Dismiss is without merit and should be denied. Further, the Magistrates 


Court failed to provide a complete record, as required by Rule 18(b), SCRMC. The record is 


necessary for this Court’s review of the magistrate’s judgment. The Plaintiff respectfully requests 


that the Court retain jurisdiction over the appeal and proceed to consider the merits of the case. 


 


     Respectfully Submitted,  


      HAWKINS & JEDZINIAK, LLC 


 


 


______________________________ 
      Joshua T. Hawkins. S.C. Bar #78470   
      Helena L. Jedziniak, S.C. Bar #100825 
      1225 South Church Street 
      Greenville, South Carolina 29605 
      (864) 275-8142 (telephone) 
      (864) 752-0911 (facsimile) 
Greenville, SC     josh@hjllcsc.com 
April 21, 2025     helena@hjllcsc.com  
      Attorneys for Appellant  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Appellant, 
 
vs. 
 
Delta Air Lines, Inc., 
 
                                              Respondent. 
__________________________________  


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 


IN THE COURT OF COMMON PLEAS 
 


Case No.: 2024-CP-23-07485 
 
 
 


REPLY BRIEF IN SUPPORT OF 
RESPONDENT’S MOTION TO DISMISS 


APPEAL AND IN OPPOSITION TO 
APPELLANT’S NOTICE OF APPEAL 


                       
 COMES NOW, Respondent, Delta Air Lines, Inc., (“Respondent” or “Delta”) by and 


through the undersigned counsel, and files its Reply Brief in Support of its Motion to Dismiss 


Appeal for Lack of Subject Matter Jurisdiction1 and in Opposition to Appellant’s Notice of Appeal, 


and in support thereof states as follows: 


INTRODUCTION 


 Appellant represents he “deposited” his Notice of Appeal “with the United States Postal 


Service” on December 30, 2024, and that such deposit constitutes filing with the Magistrate Court 


under Rule 18(a), SCRCP. (See Memo. in Opp. at p. 3.) “It is clear under South Carolina law that 


mailing does not constitute filing. When a statute requires the filing of a paper or document, it is 


filed when delivered to and received by the proper officer.” Gary v. State, 347 S.C. 627, 629, 557 


S.E.2d 662, 663 (2001). Appellant’s December 30, 2024 Mailing was “[d]elivered” on January 6, 


 
1 While styled as a “Motion to Dismiss Appeal for Lack of Subject Matter Jurisdiction,” 
Respondent clarifies that its Motion is a “Motion to Dismiss Appeal for Lack of Appellate 
Jurisdiction.” The Circuit Court generally has the power to hear appeals from the Magistrate Court, 
but the Circuit Court loses appellate jurisdiction if an appellant fails to timely appeal. State v. 
Brown, 358 S.C. 382, 387, 596 S.E.2d 39, 41 (2004). The Court’s only recourse remains the same: 
the Court must dismiss the appeal for lack of jurisdiction. See Rule 12(h)(3), SCRCP; Elam v. S.C. 
DOT, 361 S.C. 9, 14-15, 602 S.E.2d 772, 775 (2004); De Witt v. S.C. Dep’t of Highways & Pub. 
Transp., 274 S.C. 184, 186, 262 S.E.2d 28, 29 (1980). 
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2025—three days late. (See Memo. in Opp. at Ex. 1 at p. 12.) Because Appellant failed to “file a 


notice of appeal . . . with the magistrate rendering the judgment” within thirty days, the appeal is 


untimely. Rule 18(a), SCRMC (emphasis added). The Court does not have appellate jurisdiction 


over untimely appeals, and the Court must dismiss this untimely appeal. 


LEGAL ARGUMENT 


 Appellant admits his Notice of Appeal was delivered three days late. (See Memo. in Opp. 


at Ex. 1 at p. 12.) It does not matter when Appellant mailed it. If the language of a court rule is 


“plain, unambiguous, and conveys a clear meaning,” the Court must enforce the rule as written. 


See Wigfall v. Tideland Utils., 354 S.C. 100, 111, 580 S.E.2d 100, 105 (2003); Rule 2, SCRMC. 


The rule here is clear: the Notice of Appeal “shall” be “serve[d]” on all respondents but “file[d]” 


with the Magistrate Court and the Circuit Court within thirty days. Rule 18(a), SCRMC (emphasis 


added). “It is clear under South Carolina law that mailing does not constitute filing. When a statute 


requires the filing of a paper or document, it is filed when delivered to and received by the proper 


officer.” Gary, 347 S.C. at 629, 557 S.E.2d at 663. A federal postal worker is not “the proper 


officer” of the East Greenville Summary Court: the Clerk of Court is. See Rule 2, SCRMC; Rule 


5(e), SCRCP (“The filing of pleadings and other papers with the court as required by these rules 


shall be made by filing them with the clerk of the court[.]”). Appellant’s untimely appeal divests 


this Circuit Court of jurisdiction to hear the appeal, and the Circuit Court must dismiss it. See Rule 


12(h)(3), SCRCP; Elam, 361 S.C. at 14-15, 602 S.E.2d at 775; De Witt, 274 S.C. at 186, 262 S.E.2d 


at 29. 


 For example, in In re Estate of Cretzmeyer the appellant’s Notice of Appeal was “mailed” 


to the Circuit Court the day after the Probate Court issued its Order, but it was not delivered to the 


Circuit Court within the ten day time to appeal. See In re Estate of Cretzmeyer v. Bloch, 365 S.C. 
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12, 13, 615 S.E.2d 116, 116 (2005). The 2005 S.C. Supreme Court found that the Circuit Court 


properly dismissed the appeal as untimely, because the Notice of Appeal was not “delivered” to 


the Circuit Court. See id., 365 S.C. at 14, 615 S.E.2d at 116-17 (citing Gary, 347 S.C. at 629, 557 


S.E.2d at 663. That decision controls. Appellant’s untimely appeal must be dismissed. 


 Even so, Appellant essentially asks the Court to overrule the longstanding “delivery rule” 


of filing. He argues “[t]he use of certified mail also ensures adequate proof of service through 


return receipt, satisfying both procedural requirements and evidentiary standards for effective 


service.” (Memo in Opp. at p. 4.) This Court is not at liberty to re-write or reinterpret the clear 


requirements of Rule 18(a), SCRCP. See Wigfall, 354 S.C. at 111, 580 S.E.2d at 105. Nevertheless, 


the S.C. Supreme Court recognized the problems inherent with allowing “mailbox filing” in 1955, 


quoting the practical, timeless warnings from a 1916 U.S. Supreme Court opinion: 


“A court is constrained by the meaning of the words of a statute. They mark the 
extent of its power, and our attention has not been called to any case which decides 
that the requirement of a statute, whether to secure or preserve a right or to avoid 
the guilt of a crime, that a paper shall be filed with a particular officer, is satisfied 
by a deposit in the post office at some distant place. To so hold would create 
revolutions in the procedure of the law and the regulation of rights. In instances it 
might, indeed, be convenient; in others, and most others, it would result in 
confusion and controversies; and we would have the clash of oral testimonies for 
the certain evidence of the paper in the files.” 


 
See Fox v. Union-Buffalo Mills, 226 S.C. 561, 566, 86 S.E.2d 253, 255 (1955) (quoting United 


States v. Lombardo, 241 U.S. 73, 78, 36 S. Ct. 508, 510 (1916)). The invention of tracking numbers 


does not solve the “confusion and controversies.” The issue in the 2001 Gary case was that the 


Post Conviction Relief application was mailed to the wrong place. Gary, 347 S.C. at 629, 557 


S.E.2d at 663.  


 Further, court filings must be in the possession of the Court and docketed as part of the 


public record. See Barnes v. State, 433 S.C. 399, 402, 859 S.E.2d 260, 261 (2021); Gary, 347 S.C. 
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at 629, 557 S.E.2d at 663. “Mail filing” does not guarantee the Court receives the document, and 


this is problematic. After all, filings must be in the Court’s possession so they may be available to 


the public. As the S.C. Supreme Court recognized in 1880: 


As is said in 1 Bouv. Law Dict. 524: “A paper is said to be filed when it is delivered 
to the proper officer and by him received to be kept on file.” In addition to this the 
proper office of an index is to afford a ready means of finding something else which 
contains the information desired, and if that something else is not in the office 
where the index is kept, it would not serve the purpose for which it is intended. 


Sternberger v. McSween, 14 S.C. 35, 43 (1880). If this Court ignores the “delivery” rule and adopts 


Appellant’s “mailing” rule, court documents could be “filed” without ever being delivered to and 


in the possession of the Court. This would introduce the “confusion and controversies” the Fox 


and Lombardo courts forewarned. See Fox, 226 S.C. at 566, 86 S.E.2d at 255 (quoting Lombardo, 


241 U.S. at 78, 36 S. Ct. at 510).  


 Finally, Appellant’s comment that the Magistrate Court did not file a return under Rule 


18(b), SCRMC is of no consequence. Appellant’s untimely filing of the Notice of Appeal divests 


this Court of appellate jurisdiction, and thus makes the Magistrate Court’s return to the Circuit 


Court moot. The Circuit Court cannot consider the merits of an untimely appeal and must dismiss 


it—with or without a return. See Rule 12(h)(3), SCRCP; Elam, 361 S.C. at 14-15, 602 S.E.2d at 


775; De Witt, 274 S.C. at 186, 262 S.E.2d at 29. 


CONCLUSION 


 Appellant, a South Carolina attorney proceeding pro se, admits he received notice of the 


Magistrate Court’s judgment on December 4, 2024 and admits that the last day for him to file his 


Noice of Appeal was Friday, January 3, 2025. (Memo. in Opp. at p. 2.) Appellant admits that his 


Notice of Appeal was “[d]elivered” to the Magistrate Court on January 6, 2025. (See Memo. in 


Opp. at Ex. 1 at p. 12.) Appellant, citing no case law, argues that the mailing itself is sufficient. 


(See Memo in Opp. at pp. 2-5.) It is not. Gary, 347 S.C. at 629, 557 S.E.2d at 663. Because the 
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Notice of Appeal was not filed with the Magistrate Court within thirty days, this Court does not 


have appellate jurisdiction to hear the appeal. See Rule 18(a), SCRMC; Rule 74, SCRCP. 


Therefore, this Court must dismiss the appeal for lack of appellate jurisdiction. See Rule 12(h)(3), 


SCRCP; Elam, 361 S.C. at 14-15, 602 S.E.2d at 775; De Witt, 274 S.C. at 186, 262 S.E.2d at 29. 


 WHEREFORE, Respondent, Delta Air Lines, Inc., respectfully moves for an Order 


dismissing Appellant’s Notice of Appeal to the Circuit Court, or, in the alternative, for an Order 


affirming the Magistrate Court’s Order in full. 


       Respectfully submitted,  


April 22, 2025         By: s/ Brian M. Peters, Jr.                                
C. Daniel Atkinson (S.C. Bar #72721) 
datkinson@wajlawfirm.com 
Brian M. Peters, Jr. (S.C. Bar #105911) 
bpeters@wajlawfirm.com 
 
WILKES ATKINSON & JOYNER, LLC 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
(864) 591-1113 
 


       Attorneys for Respondent 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Appellant, 
 
vs. 
 
Delta Airlines, Inc. 
 
                                              Respondent. 
__________________________________  


)
)
)
)
)
)
)
)
)
)
)
)
)
)


IN THE COURT OF COMMON PLEAS 
 


Case No.: 2024-CP-23-07485 
 
 
 


PLAINTIFF’S MOTION  
TO RECONSIDER 


 


 
TO: DELTA AIRLINES, INC. BY AND THROUGH THEIR ATTORNEY OF RECORD 
BRIAN M. PETERS ESQ.: 


  
COMES NOW, Appellant, and moves the Court to reconsider its ruling and alter or amend 


its judgment. Appellant preserves all substantive and procedural issues related to the case for 


appeal, including issues related to the Magistrate Court’s ruling and this Court’s dismissal of the 


appeal. Appellant moves pursuant to SCRCP 54, 59, including subpart (e), 60, and all other 


applicable Rules, case law, and authority. Appellant incorporates by reference all documents filed 


with the Magistrate Court and the Circuit Court and intends to use those documents and any 


documents referenced herein in a Record on Appeal in any future appeals. 


BACKGROUND 


 This case was original filed in Magistrate Court, and Respondent moved to dismiss some 


causes of action, but not others. On December 4, 2024, the Magistrate Court dismissed all causes 


of action, even those Respondent acknowledged existed at the hearing. The Magistrate never 


delivered or served notice of the judgment on Appellant or, as far as Appellant knows, on anyone. 


The only reason Appellant knew about the judgment was that the Magistrate Court sent an email 


to the parties with Respondent’s proposed order signed. 
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 Even though the Magistrate Court never served or delivered notice of the judgment, in an 


abundance of caution, Appellant filed a Notice of Appeal with the Circuit Court within 30 days of 


learning about the judgment through email on December 26, 2024.  


 The Magistrate Court, in an email, indicated it would comply with the requirement to 


deliver notice of judgment in December 4, 2025, email. Michelle Pegg with East Greenville 


Magistrate Court sent the following email: 


I have provided Judge Hubbard with the papers that were emailed.  I will mail a 
copy of the signed Order. 
  
Michelle Pegg 
East Greenville Summary Court 
320 W. Main Street 
Taylors, SC 29687 
864-467-4625 


 
(Ex. A) (emphasis added).  
 


The signed order was never mailed, but in an abundance of caution, Appellant served the 


Magistrate Court by mail on December 30, 2024, and served Respondent by mail on January 3, 


2025.  


 The Magistrate Court was required to file a Return to the Notice of Appeal “[w]ithin thirty 


(30) days of the date of filing the notice of appeal with the Circuit Court.” SCMCR 18(b). The 


Magistrate Court did not file any Return within thirty days, and in fact, neither Appellant nor 


Respondent was aware a Return had ever been filed until the Circuit Court instructed as much at 


the hearing. The Return was both untimely and unavailable on the public index. The public index, 


to this day, does not provide the date of any formal order being entered, mailed or delivered to any 


parties. 


 Notwithstanding all that, Respondent moved to dismiss the appeal based on timeliness. 


Respondent argued that the Magistrate Court’s email to the parties satisfies delivery and service 
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of notice of judgment on the parties. Respondent then used the date of the email, which is not the 


recognized method of service or delivery under the Rules of Civil Procedure, to calculate when 


thirty days had passed, and argued that it did not matter that Appellant served the Notice of Appeal 


on the Magistrate 26 days after that date. Respondent argued that because the Magistrate Court 


physically received the Notice of Appeal in the mail 33 days after the Magistrate Court’s email, 


that the appeal should be dismissed. 


 Either documents must be physically delivered to start a clock running, and this appeal is 


timely because no physical notice of judgment has ever been delivered to the parties, or the Rules 


of Civil Procedure and the Appellate Court Rules apply and this appeal is timely because the 


Magistrate Court was served by mail less than thirty days after the Magistrate Court dismissed the 


case. Either way, the appeal is timely. 


ARGUMENT 


 Either “delivery” means physical delivery, and Appellant’s appeal is timely, or “delivery” 


means delivery according to the Rules of Civil Procedure, and Appellant’s appeal is timely. 


Appellant’s appeal is timely by any calculation of time. 


I. Appellant’s appeal is timely. 


a. The appeal is timely under the Magistrate Court Rules. 


South Carolina Magistrate Court Rule 18(a) states: 


Within thirty (30) days after delivery of written notice of judgment to the parties 
or their attorneys, a party wishing to appeal shall serve on the respondent and file a 
notice of appeal containing a statement of the grounds for appeal with the 
magistrate rendering the judgment and with the Circuit Court of the County where 
the judgment was rendered. 
 


South Carolina Rules of Magistrate’s Court, Rule 18(a). (emphasis added). 
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 The facts in Robinson v. Hassiotis provide a similar fact-pattern as this case. In Robinson, 


the facts were as follows:  


The magistrate’s court entered a default judgment against Hassiotis because 
Hassiotis failed to appear at the time set for his trial. Hassiotis appealed to the circuit 
court. He argued the “Instructions to Defendant” form that he received from the 
magistrate’s court indicated he would receive notice of trial after he filed an answer. 
He alleged he filed an answer and awaited notice of his trial date, but never received 
notice. The circuit court remanded the case to the magistrate’s court for a decision 
on the issue of notice. The magistrate found Hassiotis received proper notice 
because the magistrate’s constable personally advised Hassiotis of the trial date. 
The circuit court affirmed. Hassiotis appeals. 


 
Robinson v. Hassiotis, 364 S.C. 92, 610 S.E.2d 858 (Ct. App. 2005).  


 The South Carolina Court of Appeals in Robinson went on further to note, “In this case, 


Hassiotis received oral notice concerning his trial date prior to the time that he filed his answer. 


But oral notice is not sufficient under the Magistrate’s Courts Rules. The rules contemplate written 


notice of trial and contemplate delivery of the notice after the filing of the answer.” Id. The Court 


of Appeals also explained what delivery constituted under the Magistrate’s Courts Rules in this 


context, establishing, “Rule 6(b) SCRMC, requires service to be made “by personal service, or 


service by publication in a manner provided for in Title 15 of the South Carolina Code of Law or 


by mail….” Id.  


 Similarly, Appellant received notice via email which would not be sufficient under the 


Magistrate’s Courts Rules. Under Robinson, the Magistrate Court Rules require delivery of a 


written notice to the parties. No such written notice was delivered to the Appellant or Respondent. 


In fact, Rule 8(b) of the SCRMC provides the process of delivery stating: 


Delivery of a copy within this rule means: handing it to the attorney or party; or 
leaving it at the office; or, if there is no one in charge, leaving it at the party’s usual 
place of abode with a resident of suitable age and discretion; or mailing it to the 
last known address of that party. 


 
South Carolina Rules of Magistrate’s Court, Rule 8(b). (emphasis added). 
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The language of SCRMC Rules 8(b), 18(a), in combination with Robinson contemplate 


delivery of a physical written notice.  


Likewise, Respondent has taken the position that “delivery” of a documents means that it 


was physically delivered. If that is true, then Appellant’s appeal is timely because the Notice of 


Appeal was delivered “[w]ithin thirty (30) days after delivery of written notice of judgment to the 


parties…” In fact, the “thirty…days after delivery of…judgment” still has not begun to run because 


the Magistrate Court never “delivered” notice of judgment to Appellant. If the word “delivered” 


only means physical delivery, the clock cannot have started because no notice of judgment has 


ever been physically delivered to Appellant or anyone else. All of this was disclosed in open court.  


Although Respondent homed in on the word “delivery,” and insisted it means physical 


receipt by the Magistrate Court, the Respondent was adamant that “delivery…to the parties” is 


satisfied by email. Both cannot be true. If “delivery” is only physical, then Appellant is still waiting 


on the Magistrate Court to deliver notice of the judgment and start the clock running to file the 


Notice of Appeal. Even if the Magistrate Court had mailed notice of judgment to the parties the 


very same day it sent the email, it could not have been physically delivered until the next day, 


which would make the deadline for the appeal January 6, 2025, which is when the Magistrate Court 


received it (January 4, 2025 is a Saturday.) 


The Plaintiff properly served the Magistrates Court and Circuit Court via certified mail on 


December 30, 2024, within the statutory deadline. (Ex. B). Additionally, the Magistrates Court did 


not submit rationale for its decision or file a complete record of all proceedings as required by Rule 


18(b) of the South Carolina Rules for Magistrate Courts (SCRMC).  


b. The appeal is timely under the Rules of Civil Procedure. 


SCRCP 6 provides: 
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Whenever a party has the right or is required to do some act or take some 
proceedings within a prescribed period after the service of a notice or other paper 
upon him and the notice or paper is served upon him by mail or upon a person 
designated by statute to accept service, five days shall be added to the prescribed 
period. 
 


South Carolina Rules of Civil Procedure, Rule 6.  


 As set forth above, the Magistrate Court never served or delivered notice of judgment on 


either of the parties. Where the Magistrate Court delivers notice of judgment, as required by 


SCMCR 18(a), five days must be added to the time for Appellant to file the appeal. This means 


Appellant filed and served the appeal with even more time to spare. To further bolster this 


argument, look to SCRCP 5(b)(1) which provides that “service by mail is complete upon mailing.”   


c. The appeal is timely under the Appellate Court Rules. 


 SCACR 262(a) provides that filing may be accomplished by “(2) [d]epositing the 


document in the U.S. mail, properly addressed to the clerk of the appellate court, with sufficient 


first class postage attached. The date of filing shall be the date of mailing.” South Carolina 


Appellate Court Rules, Rule 262(a) (emphasis added). 


 Even if the Magistrate Court’s informal email had satisfied the requirement for the 


Magistrate Court to “deliver[] written notice of judgment to the parties,” and started the clock 


running for Appellant to file his Notice of Appeal, by the plain language of the Appellate Court 


Rules, Appellant’s Notice of Appeal was filed well before the thirty-day deadline. The 


Magistrate’s Court email was sent on December 4, 2025, and even without adding five days for 


mailing (again, the Magistrate Court never mailed, delivered, or served notice of judgment), 


Appellant mailed the Notice of Appeal to the Magistrate Court 26 days later on December 30, 


2024. 


d. The appeal is timely by any possible computation. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 M


ay 15 4:30 P
M


 - G
R


E
E


N
V


ILLE
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
2307485


451







Page 7 of 16 


 Respondent has advanced the argument that Appellant’s appeal is untimely even though 


the Magistrate Court never delivered notice of judgment to the parties, which must happen to start 


the thirty (30) day clock for the Notice of Appeal to be filed. The Circuit Court committed 


reversible error when it adopted that argument, and the order should be amended or altered to 


conform to the law and the Rules. Adoption of Respondent’s flawed argument means that 


Appellant is punished for filing and serving the Notice of Appeal within 30 days of the informal 


email in an abundance of caution. There is no Rule or case that allows a Magistrate Court’s 


informal email starts the clock to appeal or cures it failure to conform to the requirement in 


SCMCR 18(a). Under the strictest analysis possible – if the Magistrate Court had mailed notice of 


judgment the same day it sent the email, and without adding five days for mailing – Appellant’s 


appeal is still timely. But because the Magistrate Court has still never delivered notice of judgment 


to the parties, the clock has never started running, and Appellant’s appeal is also timely for that 


reason. 


II. The Circuit Court should have reversed the Magistrate Court’s dismissal for 


substantive reasons. 


 The Circuit Court should alter or amend its dismissal of the appeal based on timeliness 


because the Magistrate Court has never started the time to appeal running by delivering notice of 


its judgment to the parties, and even if it had, the appeal would be timely. If the Circuit Court alters 


or amends its judgment to conform with the Rules and other authority, substantive issues may be 


addressed after the Circuit Court alters or amends its judgment. However, if an appeal to the Court 


of Appeals becomes necessary, Appellant wishes to ensure that no issues are waived, and therefore 


addresses substantive issues below. 
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a. The Magistrate Court’s dismissal of the entire case was wholly unsupported 


by the law. 


 “If the facts alleged and inferences reasonably deducible therefrom, viewed in the light 


most favorable to the plaintiff, would entitle the plaintiff to relief on any theory, then dismissal 


under Rule 12(b)(6) is improper.” Doe v. Marion, 645 S.E.2d 245 (2007); Baird v. Charleston 


County, 333 S.C. 519, 511 S.E.2d 69 (1999); Stiles v. Onorato, 318 S.C. 297, 457 S.E.2d 601 


(1995). Respondent acknowledged the plaintiff could recover on some of the allegations and 


causes of action set forth in the complaint, did not request a total dismissal, and the Magistrate 


Court should have denied Delta’s motion to dismiss.1 The Magistrate seemed to acknowledge the 


complaint contained viable causes of action, but asserted the Court should not dismiss some claims 


and retain others. The Magistrate seemed to indicate the case should be heard in another Court, 


but did not indicate which Court. 


 Simply put, Appellant stated facts that, if assumed true, allow recovery. The complaint 


cites portions of Delta’s terms that Delta violated, and certain fraudulent conduct Delta engaged 


in, which proximately caused the plaintiff to sustain damages. Cases like Baird v. Charleston 


County, 333 S.C. 519, 511 S.E.2d 69 (1999), Doe v. Marion, 645 S.E.2d 245 (2007),  Stiles v. 


Onorato, 318 S.C. 297, 457 S.E.2d 601 (1995), a whole host of other cases, and the Rules of Civil 


Procedure all required the Magistrate to deny the defendant’s motion to dismiss. 


 Moreover, Appellant set forth facts and allegations that, if assumed true, allow recovery 


under the Montreal Convention. “A circuit court must deny a motion to dismiss under Rule 


12(b)(6) ‘if facts alleged and inferences reasonably deducible therefrom would entitle the plaintiff 


 
1 Delta also moved pursuant to SCRCP 12(b)(1) and 10(c). However, is undisputed that Delta does 
business in South Carolina and that subject matter jurisdiction and personal jurisdiction were 
proper as to at least some of the claims dismissed by the Magistrate Court. 
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to relief on any theory of the case.’ Flateau v. Harrelson, 355 S.C. 197, 203, 584 S.E.2d 413, 415 


(Ct. App. 2003).”2 “The question is whether, in the light most favorable to the plaintiff, and with 


every doubt resolved in his behalf, the complaint states any valid claim for relief.” Plyler v. 


Burns, 373 S.C. 637, 645, 647 S.E.2d 188, 192 (2007). (Emphasis added.) 


 Appellant alleged “damage occasioned by delay,” contract non-performance, and set forth 


facts that more than sufficiently described the same. (See Montreal Convention Article 19: “The 


carrier is liable for damage occasioned by delay in the carriage by air of passengers, baggage or 


cargo.” See also, Paradis v. Ghana Airways Ltd, 348 F. Supp. 2d 106 (So. Dist. N.Y. (2004).) 


Because the law – the Montreal Convention and the cases interpreting it – allow Appellant to 


recover for the conduct described and alleged in the complaint, the Magistrate should have denied 


Respondent’s motion to dismiss. 


 Appellant claimed that Respondent violated its own terms and engaged in conduct that 


proximately caused him to sustain identifiable money damages, which of course allows recovery. 


E. Airlines, Inc. v. Floyd, 499 U.S. 530 (1991). Respondent reveals that it is looking for 


determination of a disputed fact question with what amounts to summary judgment in its favor by 


block quoting Delta’s terms. “Delta will exercise reasonable efforts to transport you and your 


bags…” Delta wants this Court, instead of a jury, to summarily decide the following fact questions: 


1. Was it reasonable for Delta – to the plaintiff and thousands of other people – to 


unilaterally decree the plaintiff and other customers were stuck in New York for days, 


without any compensation for food lodging, or anything whatsoever, with no visible 


signs of the mysterious weather described by Delta? 


 
2 This is a quote from Watkins v. Hall, Unpublished Opinion No. 2017-UP-298 (Ct. App. 2017). 
While Watkins has no precedential value, its rationale is based on Flateau and other binding 
authority. 
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2. Was it reasonable to tell the plaintiff his bags were in one location, when they were in 


fact on a different continent, so that the plaintiff spent hours searching for bags 


containing thousands of dollar’s worth of equipment? 


3. Was it reasonable to give the plaintiff the name of the wrong third party vendor 


possessing the bags, when in fact another company held the bags, so that the plaintiff 


spent hours looking for the bags in vain (the plaintiff never even agreed to entrust the 


bags to a third-party vendor, and in fact had never heard of either the company Delta 


told him about or the company that actually had the bags)? 


4. Is it reasonable for Delta to mishandle the plaintiff’s bags, causing damage and delay 


(which is absolutely covered under the Montreal Convention) while the plaintiff 


repeatedly calls Delta, trying desperately to find the bags? 


5. Is the raft of other outrageous and costly conduct by Delta described in the complaint 


reasonable? 


 The reasonableness of a defendant’s conduct is a fact question. Mitchell, Jr. v. Fortis Ins. 


Co., 686 S.E.2d 176 (2009). Article I, Section 14 of the South Carolina Constitution and the 


Seventh Amendment of the United States Constitution require that a jury decide disputed facts3 


such as whether “Delta…exercise[d] reasonable efforts to transport [the plaintiff’s] bags.” Beyond 


that, Delta’s obligation to act reasonably in the transportation of bags like the plaintiff’s bags, 


 
3 The Magistrate’s dismissal of this case violated the plaintiff’s State and Federal constitutional 
rights, including the right to Due Process, the Equal Protection Clause, specifically, the right to a 
jury trial under the South Carolina Constitution and the right to a jury trial under the United States 
Constitution. Although the Seventh Amendment has never been fully incorporated against the 
States, it is clear from the language of the Amendment that the jury trial guarantee contained in 
the Seventh Amendment applies to all controversies exceeding twenty dollars, regardless of where 
they are litigated. The plaintiff preserves all constitutional arguments for further appellate review. 
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which Delta damaged and delayed, is contained in its own terms, which must be construed against 


Delta as the drafter of the terms. Mathis v. Brown & Brown of SC, 689 S.E.2d 773 (2010). 


 Delta claims, citing its terms, that because cancellations were due to “weather,” it cannot 


be held responsible, no matter how egregious its conduct. The problem for Delta, legally speaking, 


is that the plaintiff has alleged the cancellation was not due to weather, and the plaintiff’s 


allegations must be taken as true Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999). 


Delta goes on to cite the portion of its terms that reads “when a passenger’s travel is interrupted 


for more than 4 hours…as a result of flight cancellation or delay on the date of travel other than 


from force majeure, Delta will provide the passenger with…hotel [and] ground transportation.” 


The plaintiff has alleged both that Delta did not actually cancel due to weather and that Delta did 


not compensate for hotel or transportation, which is required by Delta’s terms. Because the 


plaintiff’s allegations must be taken as true, pursuant to Baird and a litany of other cases, the 


Magistrate should have denied Delta’s motion to dismiss. 


 At the hearing, Delta argued, in error, that fraud is the same cause of action as breach of 


contract accompanied by fraudulent act. It is black letter law in South Carolina that the two causes 


of action are not the same, and our courts have repeatedly articulated the differences between the 


two. The former has nine elements, while the latter has three. Conner v. City of Forest Acres, 560 


S.E.2d 606 (2002); Harper v. Ethridge, 290 S.S. 112, 348 S.E.2d 374 (Ct. App. 1986); Sullivan v. 


Callhoun, 117 S.C. 137, 139, 108 S.E. 189, 189 (1921).   If everything the plaintiff alleged is true, 


all nine elements of fraud are established, and the plaintiff can recover. In an event, res judicata 


requires that an issue be adjudicated in a prior suit. Plum Creek Development v. City of Conway, 


512 SD.2d 106 (1999). None of the plaintiff’s claims have been fully adjudicated in any suit. 


b. The Circuit Court should have sent the case back to the Magistrate because it 
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was a reversible error for the Magistrate to consider evidence outside the 


pleadings without converting the motion to dismiss to a motion for summary 


judgment. 


 Delta styled its motion as a motion to dismiss, but it submitted and relied on materials 


outside the pleadings. When matters and evidence outside the pleadings are submitted and 


considered, a motion to dismiss must be converted to a motion for summary judgment. SCRCP 


12(b); Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999); Brown v. Leverette, 291 


S.C. 364, 367, 353 S.E.2d 697, 698-99 (1987); Johnson v. Dailey, 318 S.C. 318, 457 S.E.2d 613 


(1995). 


 Respondent relied on weather reports and other evidence outside of the complaint and even 


handed up materials at the hearing which were outside of the complaint. The plaintiff, of course, 


objected to the consideration of materials outside the complaint. Notwithstanding, the Magistrate 


considered materials outside the complaint and dismissed the plaintiff’s entire case. The plaintiff 


set forth observational evidence in a signed pleading which directly contradicts the evidence 


outside of the complaint relied on by Delta. To the extent the Magistrate determined the factual 


disputes related to the weather, that determination is the function of a jury, and it was improper for 


the Magistrate to decide those disputed facts. Kitchen Planners v. Friedman, 892 S.E.2d 297 


(2023). If the observational evidence set forth by the plaintiff and alleged in the complaint is true, 


then the plaintiff may recover, and resolution of fact questions and dismissal were improper. 


 In its motion, Delta states “Plaintiff refused to take the next available flight Delta offered 


him, which was scheduled to depart two days later,” as if the plaintiff “refused” a valid or 


reasonable option. Obviously, most people, like the plaintiff, have jobs, responsibilities, and pets. 


In this case the plaintiff had all three, and waiting for days in New York because Delta refused to 
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follow its own terms and cover lodging, food, or any other expenses is not a reasonable option by 


any standards. Besides all that, the plaintiff has offered conflicting evidence and allegations that 


the Magistrate was required to take as true over Delta’s inaccurate and conflicting version of the 


facts. Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999). 


III.  Jurisdiction was proper in the Magistrate Court, there is no requirement to 


litigate the case in federal court, and the Magistrate should have denied 


Respondent’s SCRCP 12(b)(1) motion to dismiss. 


 “Subject matter jurisdiction is the power to hear and determine cases of the general class 


to which the proceedings in question belong. Skinner v. Westinghouse Elec. Corp., 380 S.C. 91, 


93, 668 S.E.2d 795, 796 (2008). South Carolina trial courts are vested with general original 


jurisdiction in civil and criminal cases, except those cases in which exclusive jurisdiction shall be 


given to inferior courts. S.C. Const. art. V, § 11.” Dema v. Tenet Physician Services-Hilton, 678 


S.E.2d 430 (2009). Jurisdiction over the plaintiff’s claims is proper in Magistrate Court, and there 


is certainly no exclusive jurisdiction for federal court as to any of the claims dismissed by the 


Magistrate. The Magistrate Court has subject matter jurisdiction over claims related to 


international travel pursuant to the Montreal Convention, which does not contain any requirement 


that the relief it provides be sought in federal court. The Magistrate Court also has subject matter 


jurisdiction over any other claims which are not preempted by federal law.  


 Appellant’s claims that Respondent violated its own terms and engaged in conduct which 


proximately caused identifiable money damages is not barred or preempted. E. Airlines, Inc. v. 


Floyd, 499 U.S. 530 (1991). “A federal statute preempts state action in fields of traditional state 


regulation only if the clear and manifest intent of Congress in passing the federal statute was ‘to 


occupy the field to the exclusion of the States.’” Medical Park OB/GYN, PA, 467 S.E.2d 261 (Ct. 
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App. 1996). See also, Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 209, 105 S.Ct. 1904, 1910, 85 


L.Ed.2d 206 (1985); Hillsborough County, Fla. v. Automated Medical Laboratories, Inc., 471 U.S. 


707, 719, 105 S.Ct. 2371, 2378, 85 L.Ed.2d 714 (1985); Jones v. Rath Packing Co., 430 U.S. 519, 


525, 97 S.Ct. 1305, 1309-10, 51 L.Ed.2d 604 (1977). Not only are some of the plaintiff’s claims 


specifically created for redress against airlines, but Respondent cannot show any congressional 


intent for federal law to preempt them. 


 Respondent was required to show a conflict between state and federal law for preemption 


to apply at all. Murphy v. Nat’l collegiate Athletic Ass’n, 584 U.S. 453 (2018); Mutual 


Pharmaceutical Co. v. Bartlett, 570 U.S. 472, 33 S. Ct. 2466, 186 L.Ed.2d 607 (2013); Morales v. 


Trans World Airlines, Inc., 504 U.S. 374, 112 S. Ct. 2031, 119 L.Ed.2d 157 (1992). There is no 


conflict between any of the laws pursuant to which the plaintiff seeks relief and any federal law, 


and none of the relief sought by the plaintiff has any state-created regulatory effect as to airlines. 


To its credit, Delta does admit that it can be held liable when it breaches one or more of its own 


terms. Am. Airlines, Inc. v. Wolens, 513 U.S. 219 (1995). Because the plaintiff has alleged this as 


part of his suit, and because that allegation must be taken as true, that is sufficient to deny Delta’s 


motion. 


 Lastly, the suggestion that Appellant cannot have any relief under the Uniform Declaratory 


Judgments Act is, honestly, absurd. As Respondent knows, the Act gives this Court “the power to 


declare rights, status, and other legal relations whether or not further relief is or could be claimed.” 


Sunset Cay, LLC v. City of Folly Beach, 593 S.E.2d 462 (2004). There is no conflict between a 


statute allowing the Court to declare the rights of the parties and any federal law on which Delta 


relies. In fact, there is a federal analogue, which does exactly the same thing as our State 


Declaratory Judgments statute. 
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CONCLUSION 


 No South Carolina case has ever held that an email from Magistrate Court staff is a 


substitute for the requirement that a Magistrate Court “deliver[]…written notice of judgment to 


the parties” to start the thirty day time to appeal to the Circuit Court. It is undisputed that the 


Magistrate Court never delivered physical written notice of judgment to the parties and electronic 


filing is not available for Magistrate Court, so the parties must use U.S. Mail for filing. It is not 


clear that the final written order has ever been available on the public index – as of the filing of 


this document, Appellant was unable to find it. It is undisputed the Magistrate failed to file a Return 


with the Circuit Court within 30 days of its judgment. It is undisputed that the appeal was timely 


filed with this Court, timely served on Respondent, and sent by U.S. mail well under thirty days 


from the date of the Magistrate Court’s email. This Court should alter or amend its judgment 


because the appeal is timely, and would be timely if it were filed today because the Magistrate 


Court has never started the time to appeal running. 


 Substantively, airlines are not immune from suit. The Magistrate Court’s substantive ruling 


does not make legal sense and it violates the law. Neither equity nor the law (including basic 


contract law and the Montreal Convention) allow dismissal where the allegations of the complaint 


allow the plaintiff to recover.4  


 Most importantly, dismissal of this action violates Appellant’s constitutional rights, 


including the right to a fair trial by jury.  


 Appellant therefore respectfully requests the Circuit Court alter or amend its judgment, and 


remand this case back to the Magistrate Court for trial. 


 
4 As previously stated, the law governing motions to dismiss required the Magistrate to deny 
Delta’s motion to dismiss. Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999), Doe 
v. Marion, 645 S.E.2d 245 (2007),  Stiles v. Onorato, 318 S.C. 297, 457 S.E.2d 601 (1995) 
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     Respectfully Submitted,  


      HAWKINS & JEDZINIAK, LLC 


 


 


______________________________ 
      Joshua T. Hawkins. S.C. Bar #78470   
      Helena L. Jedziniak, S.C. Bar #100825 
      1225 South Church Street 
      Greenville, South Carolina 29605 
      (864) 275-8142 (telephone) 
      (864) 752-0911 (facsimile) 
Greenville, SC     josh@hjllcsc.com 
April 21, 2025     helena@hjllcsc.com  
      Attorneys for Appellant  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 


Appellant, 
 
vs. 
 
Delta Air Lines, Inc., 
 
                                              Respondent. 
__________________________________  


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 


IN THE COURT OF COMMON PLEAS 
 


Case No.: 2024-CP-23-07485 
 
 
 


RESPONDENT DELTA AIR LINES, INC.’S 
BRIEF IN OPPOSITION TO APPELLANT’S 


MOTION TO RECONSIDER 
 


                       
 COMES NOW, Respondent, Delta Air Lines, Inc. (“Delta”), by and through the 


undersigned counsel, and files its Brief in Opposition to Appellant’s Motion to Reconsider, and 


states as follows: 


INTRODUCTION 


 Appellant, a South Carolina attorney, admitted his deadline to file a Notice of Appeal was 


January 3, 2025. (Memo. in Opp., filed Apr. 21, 2025, at pp. 2, 4.)  He admitted his Notice of 


Appeal was not delivered to the Magistrate Court until January 6, 2025. (Memo in Opp. at p. 2, 


Ex. A at p. 12.) He argued the date of mailing, December 30, 2024, was sufficient to meet the 


filing deadline. (Memo. in Opp. at pp. 1-4.) It is not. Gary v. State, 347 S.C. 627, 629, 557 S.E.2d 


662, 663 (2001). In his Motion to Reconsider, Appellant only briefly asks this Court to reconsider 


this futile argument. Instead, he asks this Court to focus on a series of new arguments he could 


have raised at the outset. These new arguments, which cannot be reconsidered, still do not save 


Appellant from his late filing. Because the Notice of Appeal was filed after the deadline, this Court 


correctly recognized it does not have appellate jurisdiction. This Court should affirm its Order 


dismissing the appeal. 
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LEGAL ARGUMENT 


I. Appellant Hawkins, an Attorney, Admitted in Court Filings His Deadline to File the 
Notice of Appeal was January 3, 2025—He Cannot Take It Back. 


Appellant Hawkins, a South Carolina attorney, wrote the following in his Notice of Appeal:  


“The Magistrate Court’s dismissal, which is appealed here, was entered on December 3, 2024, and 


the undersigned received notice the case had been dismissed via email from the Magistrate Court 


on December 4, 2024.” (Notice of Appeal, filed Dec. 26, 2024, at p. 1.) Delta filed its Motion to 


Dismiss the Appeal based on the date Appellant himself admitted he received notice of the 


Magistrate Court’s judgment. This Court entered its Order based on that admission. Now Appellant 


wants to take it back. 


Not only did Appellant admit the date he received notice of the judgment but he also 


affirmed that admission when it was used against him in Delta’s Motion to Dismiss the Appeal. 


Appellant signed and filed his Memorandum in Opposition to Delta’s Motion to Dismiss and again 


admitted the following in his “Statement of Facts”: “The Magistrate Court had delivered its written 


judgment on December 4, 2024, which made the applicable 30-day deadline for filing and service 


of the Notice of Appeal January 3, 2025.” (Memo. in Opp. at p. 2.) In the “Argument” section, 


Appellant represented the same facts: “The operative 30-day period began on December 4, 2024, 


the date that the Magistrate Court delivered its written notice of judgment to the parties. Based on 


this timeline, the last day to file and serve the Notice of Appeal was January 3, 2025.” (Memo. in 


Opp. at p. 4.). 


Generally, attorneys and parties are bound by their factual admissions contained in Court 


filings, without the Court necessarily making a “judicial estoppel” finding. See In re Murdaugh, 


437 S.C. 15, 15, 875 S.E.2d 625, 626 (2022) (“Respondent [Murdaugh] has admitted in various 


court proceedings and filings that he engaged in financial misconduct involving theft of money 
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from his former law firm; that he solicited his own murder to defraud his life insurance carrier; 


and that he is liable for the theft of $4,305,000 in settlement funds.”); In re Murdaugh, 436 S.C. 


636, 638, 875 S.E.2d 58, 59 (2022) (“Respondent [Murdaugh] is bound by the admissions 


contained in the documents he filed in the Satterfield case.”); Johnson v. Alexander, 413 S.C. 196, 


202, 775 S.E.2d 697, 700 (2015) (“Parties are generally bound by their pleadings and are precluded 


from advancing arguments or submitting evidence contrary to those assertions.”).1 


Appellant, who is a South Carolina attorney, represents himself in this action. In his Notice 


of Appeal to this Court, Appellant admitted the date the appeal window opened, December 4, 2025, 


and he admitted the date it closed, January 3, 2025. This Court should hold Appellant Hawkins to 


his factual admissions, which this Court relied upon in rendering its Order. This Court should not 


reconsider its Order because Appellant now regrets making these admissions. 


II. This Court Cannot “Reconsider” Arguments Appellant Never Asked the Court to 
Consider. 


Appellant cannot ask this Court to reconsider its Order based on arguments Appellant could 


have but never made prior to the Court issuing its Order. “[A] party cannot use a Rule 59(e) motion 


to advance an issue the party could have raised to the circuit court prior to judgment, but did not.” 


Stevens & Wilkinson of S.C., Inc. v. City of Columbia, 409 S.C. 563, 567, 762 S.E.2d 693, 695 


(2014). Appellant nevertheless does so. Even if this Court considers these new arguments, this 


Court need not change its Order.  


 
1  In a recent unpublished case (which has no precedential value), even a non-attorney, pro 
se appellant was bound by his representation to the Circuit Court that “he was unsure if” he filed 
a notice of appeal with the Magistrate Court. Grate v. Brown, No. 2025-UP-026, 2025 S.C. App. 
Unpub. LEXIS 34, at *2 (Ct. App. Jan. 29, 2025) (unpublished) (“We hold the circuit court did 
not err in dismissing Grate’s appeal because Grate did not file his notice of appeal with the 
magistrate’s court. . . . We find no merit in Grate’s contention that he was not given an opportunity 
to argue against dismissal because the circuit court asked Grate if he filed his appeal with the 
magistrate’s court and Grate indicated he was unsure if he did.”). 
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a. Email Is a Valid Means to Notify Parties of a Dismissal Judgment. 


Appellant now argues that email2 was an invalid means for the Magistrate Court to effect 


“delivery” to him “of written notice of judgment.” See Rule 18(a), SCRMC. Appellant appeals to 


Rule 8(b), SCRMC for the definition of “delivery,” which does not mention email. (Motion to 


Reconsider, filed May 15, 2025, at p. 4.) But Appellant’s new argument has a critical flaw: It 


neglects to consider the Supreme Court has allowed email service in all trial and summary courts 


since 2022. In re Service by E-Mail in the Trial Courts, 2022 S.C. LEXIS 62, at *1, Order No. 


2022-05-06-04 at (b) (May 6, 2022) (“In addition to the methods of service that may be provided 


for in the rules governing service of pleadings and other papers in the circuit, . . .  and summary 


courts of this state, pleadings and other papers may be served by e-mail pursuant to the provisions 


of this order.”). “Delivery of written notice of the judgment” to Appellant, a South Carolina 


attorney, by email,3 was valid and effective. Even if this Court considers this new argument, this 


Court does not have to change its Order. 


 
2  Without providing any citation, Appellant writes: “[Delta] argued that the Magistrate 
Court’s email to the parties satisfies delivery and service of notice of judgment on the parties.” 
(Motion to Reconsider at pp. 2-3.) Delta did not even need to make such argument, because 
Appellant himself admitted he “received notice the case had been dismissed via email from the 
Magistrate Court on December 4, 2024.” (Notice of Appeal, filed Dec. 26, 2024, at p. 1; see also 
Delta’s Brief in Support of its Motion to Dismiss Appeal, filed Apr. 21, 2025, at p. 9 (“Appellant 
admits he received written notice of the Magistrate Court’s judgment on December 4, 2024.”) 
(emphasis added).) Thereafter, Appellant himself admitted the deadline to file his notice of appeal 
based on such email: “The operative 30-day period began on December 4, 2024, the date that the 
Magistrate Court delivered its written notice of judgment to the parties. Based on this timeline, the 
last day to file and serve the Notice of Appeal was January 3, 2025.” (Memo. in Opp. at p. 4.). 
Appellant abandoned his email argument by not making it before this Court issued its Order. 


 
3  See Notice of Appeal at p. 1 (“The Magistrate Court’s dismissal, which is appealed here, 
was entered on December 3, 2024, and the undersigned received notice the case had been 
dismissed via email from the Magistrate Court on December 4, 2024.”) (emphasis added); 
Magistrate Return at p. 23 (“We object to the order and ruling[.]”) (emphasis added); and Exhibit 
1 hereto, which is a full version of the Dec. 4, 2024 email chain notifying the parties of the entry 
of dismissal, of which Appellant attached only a portion to his Motion to Reconsider as Exhibit A. 
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b. Appellant Did Not Have 35 Days to File His Notice of Appeal.  


Appellant compounds his not-raised anti-email argument with another not-raised 


argument: Even though Appellant was notified in an email of the judgment of the Magistrate Court 


(i.e., a dismissal), Appellant argues notice did not begin until the Magistrate Court mailed the 


Order explaining the judgment, and such mailing adds five extra days to the 30-day deadline to 


file a Notice of Appeal in Rule 18(a), SCRMC. (See Motion to Reconsider at pp. 5-6.)  Appellant’s 


new argument fails to address the Supreme Court’s holding in Wells Fargo Bank, N.A. v. Fallon 


Props. S.C.:  


We granted a writ of certiorari to review . . . the novel issue of whether an email 
that provides written notice of entry of an order or judgment triggers the time for 
serving a notice of appeal for purposes of Rule 203(b)(1) of the South Carolina 
Appellate Court Rules (“SCACR”). As will be discussed, we hold that such an 
email, if sent from the court, an attorney of record, or a party, triggers the time to 
serve a notice of appeal. 


422 S.C. 211, 213, 810 S.E.2d 856, 857 (2018) (emphasis added). Further, the Court did not 


consider adding an extra five days for the emailed notice of the judgment:  


Although Petitioners also received written notice by mail three days after receiving 
the email, the time to serve the notice of appeal commenced at the time the parties 
first received written notice of entry of the order. Accordingly, we find the Court 
of Appeals correctly determined the time to appeal was triggered on the day the 
parties received the email; therefore, the notice of appeal served thirty-one days 
thereafter was untimely. 


Id., 422 S.C. at 217, 810 S.E.2d at 859 (italics in original; underlines added).  


The Supreme Court’s 2022 Order outlining email service rules did not overrule Wells 


Fargo when it allowed certain documents served by email to be treated as being served by U.S. 


mail under Rule 6(e), SCRCP. See In re Service by E-Mail in the Trial Courts, 2022 S.C. LEXIS 


62, at *1, Order No. 2022-05-06-04 at (e)(5) (May 6, 2022). The Supreme Court’s Order does not 


apply Rule 6(e) wholesale to all things transmitted in an email. The 2022 Order only applies Rule 
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6(e) to deadlines for “responses,” not for statutory,4 jurisdictional filing deadlines, such as a Notice 


of Appeal. See id.; see also Witzig v. Witzig, 325 S.C. 363, 366, 479 S.E.2d 297, 299 (Ct. App. 


1996) (“Rule 6(e), SCRCP, does not provide an additional five days to file a notice of intent to 


appeal.”). The Court’s Order—merely promulgating parameters for email service—did not 


overrule the clear holdings in Wells Fargo and Witzig. 


The Court need not consider Appellant’s various, new “anti-email” arguments. Even if 


considered, Appellant’s previous calculation of his deadline was correct, when he admitted: “The 


operative 30-day period began on December 4, 2024, the date that the Magistrate Court delivered 


its written notice of judgment to the parties. Based on this timeline, the last day to file and serve 


the Notice of Appeal was January 3, 2025.” (Memo. in Opp., filed Apr. 21, 2025, at p. 4.). Here, 


Appellant simply failed to file his Notice of Appeal with the Magistrate Court on or before January 


3, 2025. This Court should affirm its Order dismissing the appeal for lack of appellate jurisdiction. 


c. The Notice of the Judgment Can Be Oral under Rule 18(a), SCRMC. 


Curiously, Appellant argues that the Magistrate Court could not have provided oral notice 


of the judgment, because under Rule 18(a), SCRMC, which Appellant quotes, the notice must be 


“delivered.” (See Motion to Reconsider at pp. 3-4.) Appellant also relies on a case, Robinson v. 


Hassiotis, where the Court of Appeals held actual, oral notice of a trial date (not a judgment) was 


 
4  The jurisdiction of a Circuit Court to hear and decide appeals from the Magistrate Court is 
set by statute. S.C. Code § 18-7-10. So is the 30-day deadline for a notice of appeal to be filed with 
the Circuit and Magistrate Courts. See S.C. Code §§ 18-7-10, 18-7-20, 18-7-60. The South 
Carolina court rules are subordinate to statutory law. See Stokes v. Den. Emergency Med. Servs., 
315 S.C. 263, 266-67, 433 S.E.2d 850, 852 (1993). It is doubtful the Supreme Court’s 2022 Order 
attempted to apply Rule 6(e) to provide five extra days to the 30-day deadline to file a Notice of 
Appeal. But even if the 2022 Order did apply Rule 6(e) here, such application of the Order would 
be unconstitutional for extending the 30-day statutory deadline to file a notice of appeal. See 
Stokes, 315 S.C. at 266-67, 433 S.E.2d at 852; see also De Witt v. S.C. Dep’t of Highways & Pub. 
Transp., 274 S.C. 184, 186, 262 S.E.2d 28, 29 (1980). 
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insufficient. (See Motion to Reconsider at pp. 3-4 (citing Robinson v. Hassiotis, 364 S.C. 92, 610 


S.E.2d 858 (Ct. App. 2005).)  


Appellant’s argument ignores the following sentence in Rule 18(a), SCRMC: “If the 


judgment is announced at the trial in the presence of the parties or their attorneys, the notice 


of appeal shall be served and filed within thirty (30) days of the date the judgment is 


announced.” Rule 18(a), SCRMC (emphases added); see also S.C. Code § 18-7-10. Appellant, a 


South Carolina attorney, was present in the courtroom on December 3, 2024 when Judge Hubbard 


orally dismissed Appellant’s entire Complaint and asked for a written order memorializing his 


ruling. Appellant’s reliance on Robinson is unfounded and ignores the full text of Rule 18(a), 


SCRCP. This new argument should not be considered. But even if considered, it lacks merit and 


does not change the reasoning or result of the Court’s Order. 


d. Appellant’s Absurd Argument: He Never Received Any Notice of Judgment 
and the Time to Appeal Has Not Started, Thus the Appeal Is Timely. 


Appellant argues that “because the Magistrate Court has still never delivered notice of 


judgment to the parties, the clock has never started running, and Appellant’s appeal is also timely 


for that reason.” (Motion to Reconsider at p. 7; see also p. 5.) Besides the internal inconsistency 


of that argument, it invites the question: What is Appellant appealing? Obviously, Appellant knows 


he appealed the Magistrate Court’s judgment dismissing his Complaint. (Notice of Appeal at p. 1 


(“The Magistrate Court’s dismissal, which is appealed here, was entered on December 3, 2024, 


and the undersigned received notice the case had been dismissed via email from the Magistrate 


Court on December 4, 2024.”) (emphasis added)). If Appellant seriously believed there was 


nothing ripe to appeal, then he could have voluntarily dismissed his appeal. He did not. This Court 


should not abandon its Order dismissing the appeal based on Appellant’s outlandish new argument. 
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III. This Court Correctly Considered the Arguments Presented and Dismissed 
Appellant’s Late Appeal Accordingly. 


 
This Court need not second-guess itself. Appellant’s original arguments were 


straightforward, and so were their insufficiencies.  


a. For Mailed Documents, the Court Correctly Recognized the Filing Rules 
Applied not the Service Rules. 


First, Appellant argued that the date of mailing is the date of filing in the Magistrate Court. 


(See Memo. in Opp. at pp. 4-5; Motion to Reconsider at p. 6.) This is not the law: “It is clear under 


South Carolina law that mailing does not constitute filing. When a statute requires the filing of a 


paper or document, it is filed when delivered to and received by the proper officer.” Gary, 347 


S.C. at 629, 557 S.E.2d at 663. If an appeal is filed late, the Circuit Court does not have appellate 


jurisdiction and must dismiss the appeal. In re Estate of Cretzmeyer v. Bloch, 365 S.C. 12, 13-14, 


615 S.E.2d 116, 116-17 (2005); De Witt, 274 S.C. at 186, 262 S.E.2d at 29. To adopt Appellant’s 


position would be to oppose clear precedent. This Court should affirm its Order. 


Appellant begins with a fundamentally flawed premise. Appellant continues to conflate the 


service rules with the filing rules. Appellant argues that because he “served the Magistrates Court 


. . . via certified mail on December 30, 2024” his appeal was filed “within the statutory deadline.” 


(See Motion to Reconsider at p. 5 (emphasis added); see also Memo. in Opp. at pp. 4-5.) Appellant 


ignores the text of Rule 18(a), SCRMC:  “a party wishing to appeal shall serve on the respondent 


and file a notice of appeal . . . with the magistrate rendering the judgment and with the Circuit 


Court . . . .” Rule 18(a), SCRMC (emphasis added). To file a document in the Magistrate Court, 


one must provide the document to “the clerk of the court, except that the judge may permit the 


papers to be filed with him[.]” Rule 5(e), SCRCP (“Filing with the Court Defined”); Rules 1 


(“Scope of Rules”), 81 (“Applicability”), SCRCP; Rule 2 (“Application of . . . Circuit Court 


Practice in Absence of Rule”), SCRMC. If the provision of the document to the clerk of court is 
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done by means of mailing, the document must be “delivered and received by the proper officer,” 


i.e., the clerk of court, to be “filed.” Gary, 347 S.C. at 629, 557 S.E.2d at 663. The December 30, 


2024 date of mailing does not matter—the date of delivery, January 6, 2025, was outside the thirty-


day deadline to file.  


Appellant attempts to rescue his “date of mailing” argument by citing the South Carolina 


Appellate Court Rules. (See Motion to Reconsider at p. 6 (citing Rule 262(a), SCACR).) But Rule 


262(a), SCACR applies to the Court of Appeals and the Supreme Court—not to the Circuit Courts 


or the Magistrate Courts. See Rule 101(a), SCACR; Rules 1, 74, 81, SCRCP; Rules 2, 18, SCRMC. 


Rather, Rule 5(e), SCRCP applies, and Appellant had to deliver the Notice of Appeal to the 


Magistrate Court. Clearly, a United States postal worker is not also the clerk of a South Carolina 


trial court. See Gary, 347 S.C. at 629, 557 S.E.2d at 663. 


Here, Appellant chose to file his Notice of Appeal to the Magistrate Court by mail, and he 


placed the Notice of Appeal in the U.S. mail5 on December 30, 2024. (Memo. in Opp., filed Apr. 


21, 2025, at p. 2.) The mailing date is legally irrelevant for filing. The date which is legally 


relevant, and dispositive here, is the date of delivery to the Magistrate Court. See Gary, 347 S.C. 


at 629, 557 S.E.2d at 663. Appellant admits this date was Monday, January 6, 2025. (See Memo. 


in Opp. at p. 2, Exhibit A at pp. 12-13.) This January 6 filing was three days late, and the Court 


correctly dismissed the appeal. 


b. The Date the Return Was Filed Is Irrelevant to Appellant’s Untimely Appeal. 


Second, Appellant suggests that the purported untimeliness of the filing of the Magistrate’s 


Return, pursuant to Rule 18(b), SCMCR, has some effect on the merits of Delta’s Motion to 


 
5  Appellant writes that “electronic filing is not available for the Magistrate Court, so the 
parties must use U.S. Mail for filing.” (Motion to Reconsider at p. 15.) Of course, Appellant 
ignores the fact he simply could have gone to the Magistrate Court and filed his Notice of Appeal 
in person before January 3, 2025.  
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Dismiss the untimely appeal. (See Motion to Reconsider, filed May 15, 2025, at pp. 2, 5.) Appellant 


puts the cart before the horse. The date the Magistrate files its return is contingent upon the filing 


of an appeal—not the other way around. See Rule 18(b), SCRMC; Rule 75, SCRCP. Here, 


Appellant admitted the date he received notice of the judgment, December 4, 2024, and he admitted 


the date his Notice of Appeal was delivered to the Magistrate Court, thirty-three days later on 


January 6, 2025. (Notice of Appeal at p. 1; Memo. in Opp. at pp. 2, 4.) Appellant’s appeal was 


filed late, depriving the Court of appellate jurisdiction. See In re Estate of Cretzmeyer, 365 S.C. at 


13-14, 615 S.E.2d at 116-17; De Witt, 274 S.C. at 186, 262 S.E.2d at 29. The Court’s only recourse 


was to dismiss the appeal for lack of appellate jurisdiction, which it did. De Witt, 274 S.C. at 186, 


262 S.E.2d at 29. (Order, entered May 9, 2025, at p. 3.) The date the Magistrate filed its Return 


and the date it was uploaded to the public index do not matter at all. This Court should affirm its 


Order. 


IV. This Court Cannot Consider the Merits of the Appeal on Appellant’s Motion to 
Reconsider the Order Dismissing the Untimely Appeal.  


This Court correctly made no ruling on the merits, it simply dismissed the appeal as 


untimely. (Order at p. 3.) In his Motion to Reconsider, Appellant asks this Court to consider his 


appeal, and copies, almost word for word, his Notice of Appeal in the last eight pages of his Motion 


to Reconsider. (Motion to Reconsider at pp. 7-16.) This Court need not reconsider the appeal, and 


has no appellate jurisdiction to do so, because this Court has no grounds to reverse its Order 


dismissing the appeal as untimely. If this Court does consider the appeal, Delta incorporates herein 


by reference its Brief and Reply Brief, and the arguments raised therein, filed on April 21 and 


April 22, 2025, respectively. However, this Court need not reverse itself to consider the merits of 


the appeal. 
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CONCLUSION 


Appellant knew his Complaint was dismissed on December 4, 2025 by way of email with 


Delta’s counsel and the Magistrate Court. Appellant mistakenly believed his December 30, 2024 


mailing date was sufficient for filing in the Magistrate Court. It was not. The Notice of Appeal 


was delivered to the Magistrate Court on January 6, 2025, three days after the deadline. Appellant 


persisted in representing this timeline to the Court, even as Delta moved to dismiss for untimeliness 


based on Appellant’s timeline. Appellant, a South Carolina attorney, should be bound by his 


representations and his original arguments in signed pleadings. Even if the Court entertains 


Appellant’s late arguments, they do not alter Appellant’s January 3, 2025 deadline or the January 


6, 2025 late filing. This Court should deny the Motion to Reconsider and affirm its Order 


dismissing the appeal as untimely. 


 WHEREFORE, this Court should deny Appellant’s Motion to Reconsider and affirm the 


Court’s May 9, 2025 Order dismissing the Appeal for lack of appellate jurisdiction. 


       Respectfully submitted, 


June 6, 2025         By: s/ Brian M. Peters, Jr.                                
C. Daniel Atkinson (S.C. Bar #72721) 
datkinson@wajlawfirm.com 
Brian M. Peters, Jr. (S.C. Bar #105911) 
bpeters@wajlawfirm.com 
 
WILKES ATKINSON & JOYNER, LLC 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
(864) 591-1113 
 


       Attorneys for Respondent Delta Air Lines, Inc. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jun 06 11:35 A


M
 - G


R
E


E
N


V
ILLE


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


2307485


472



mailto:datkinson@wajlawfirm.com

mailto:datkinson@wajlawfirm.com

mailto:bpeters@wajlawfirm.com

mailto:bpeters@wajlawfirm.com





From: Brian Peters
To: Pegg, Denise
Cc: Judy Saad; Dan Atkinson; josh@hjllcsc.com; Helen Jedziniak; Paralegal
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant"s Proposed Order
Date: Wednesday, December 4, 2024 1:19:04 PM


Good afternoon Ms. Pegg,
 
Thank you for the update. We will be on the lookout for a copy of the signed Order.
 
(I have copied Plaintiff’s counsel to this email.)
 
Sincerely,
Brian
 
Brian M. Peters, Jr.
 


 


864.591.2355  Spartanburg
843.737.6229  Charleston
 
127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306
320 Broad St.    |  Ste 220  | Charleston, SC 29401
 
bpeters@wajlawfirm.com
www.wajlawfirm.com


From: Pegg, Denise <DPegg@greenvillecounty.org> 
Sent: Wednesday, December 4, 2024 1:17 PM
To: Brian Peters <bpeters@wajlawfirm.com>
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order


 
I have provided Judge Hubbard with the papers that were emailed.  I will mail a copy of the signed
Order.
 
Michelle Pegg
East Greenville Summary Court
320 W. Main Street
Taylors, SC 29687
864-467-4625
 
 


From: Brian Peters <bpeters@wajlawfirm.com> 
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Sent: Wednesday, December 4, 2024 1:03 PM
To: Pegg, Denise <DPegg@greenvillecounty.org>
Cc: Judy Saad <jsaad@wajlawfirm.com>; Dan Atkinson <datkinson@wajlawfirm.com>;
josh@hjllcsc.com; Helen Jedziniak <Helena@hjllcsc.com>; Paralegal <Paralegal@hjllcsc.com>
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order


 
CAUTION: This email is from an EXTERNAL source. Ensure you trust this sender before


clicking on any links or attachments.
 
Good afternoon Ms. Pegg,
 
I understand. We were unsure whether the Judge would still like a formal written Order,
given the dismissal entry in the docket (attached). We will be on the lookout for the
Judge’s entry of a formal Order. Thanks again for your help. Enjoy the rest of your week.
 
(I have copied Plaintiff’s counsel to this email.)
 
Sincerely,
Brian
 
Brian M. Peters, Jr.
 


 


864.591.2355  Spartanburg
843.737.6229  Charleston
 
127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306
320 Broad St.    |  Ste 220  | Charleston, SC 29401
 
bpeters@wajlawfirm.com
www.wajlawfirm.com


From: Pegg, Denise <DPegg@greenvillecounty.org> 
Sent: Wednesday, December 4, 2024 12:42 PM
To: Brian Peters <bpeters@wajlawfirm.com>
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order


 
I did not tell Judy that the judge would not receive the papers. I just told her that the case was
dismissed was reflected in the central index.
 
Michelle Pegg
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East Greenville Summary Court
320 W. Main Street
Taylors, SC 29687
864-467-4625
 
 
 


From: Brian Peters <bpeters@wajlawfirm.com> 
Sent: Wednesday, December 4, 2024 11:34 AM
To: Pegg, Denise <DPegg@greenvillecounty.org>
Cc: Judy Saad <jsaad@wajlawfirm.com>; Dan Atkinson <datkinson@wajlawfirm.com>;
josh@hjllcsc.com; Helen Jedziniak <Helena@hjllcsc.com>; Paralegal <Paralegal@hjllcsc.com>
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order


 
CAUTION: This email is from an EXTERNAL source. Ensure you trust this sender before


clicking on any links or attachments.
 
Good morning Ms. Pegg,
 
Thank you for the update. At the hearing, Judge Hubbard requested Defendant submit a
proposed formal Order. If Judge Hubbard does not intend to enter a formal order, please
advise. (Plaintiff’s counsel is copied to this email.) Thank you.
 
Sincerely,
Brian
 
Brian M. Peters, Jr.
 


 


864.591.2355  Spartanburg
843.737.6229  Charleston
 
127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306
320 Broad St.    |  Ste 220  | Charleston, SC 29401
 
bpeters@wajlawfirm.com
www.wajlawfirm.com


From: Pegg, Denise <DPegg@greenvillecounty.org> 
Sent: Wednesday, December 4, 2024 11:17 AM
To: Judy Saad <jsaad@wajlawfirm.com>
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Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order


 
Judy
This case has already been dismissed and is reflected in the central index.
 
Thank you,
Michelle Pegg
East Greenville Summary Court
320 W. Main Street
Taylors, SC 29687
864-467-4625
 
 
 


From: Judy Saad <jsaad@wajlawfirm.com> 
Sent: Wednesday, December 4, 2024 11:12 AM
To: Pegg, Denise <DPegg@greenvillecounty.org>
Cc: Dan Atkinson <datkinson@wajlawfirm.com>; 'josh@hjllcsc.com' <josh@hjllcsc.com>; 'Helena
Jedziniak' <Helena@hjllcsc.com>; 'Paralegal' <Paralegal@hjllcsc.com>; Brian Peters
<bpeters@wajlawfirm.com>
Subject: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order


 
CAUTION: This email is from an EXTERNAL source. Ensure you trust this sender before


clicking on any links or attachments.
 
Denise,
 
Please see attached correspondence to Judge Hubbard from Attorney Brian
Peters, Defendant’s proposed Order dismissing Complaint in Word format, and
Certificate of Service in the above matter.
 
A hard copy is also being mailed to you and Plaintiff’s attorney.
 
Thank you,
Judy Saad
 
CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential
and may contain information which is legally privileged or otherwise exempt from
disclosure. They are intended solely for the use of the individual or entity to whom this e-
mail is addressed. If you are not one of the named recipients or otherwise have reason to
believe that you have received this message in error, please immediately notify the
sender and delete this message immediately from your computer. Any other use,
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retention, dissemination, forwarding, printing, or copying of this e-mail is strictly
prohibited.
CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential
and may contain information which is legally privileged or otherwise exempt from
disclosure. They are intended solely for the use of the individual or entity to whom this e-
mail is addressed. If you are not one of the named recipients or otherwise have reason to
believe that you have received this message in error, please immediately notify the
sender and delete this message immediately from your computer. Any other use,
retention, dissemination, forwarding, printing, or copying of this e-mail is strictly
prohibited.
CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential
and may contain information which is legally privileged or otherwise exempt from
disclosure. They are intended solely for the use of the individual or entity to whom this e-
mail is addressed. If you are not one of the named recipients or otherwise have reason to
believe that you have received this message in error, please immediately notify the
sender and delete this message immediately from your computer. Any other use,
retention, dissemination, forwarding, printing, or copying of this e-mail is strictly
prohibited.
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


____________ 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


The Honorable Jessica A. Salvini, Circuit Court Judge 
____________ 


Case No. 2025-001494 
____________ 


Joshua Hawkins, Appellant, 


v. 


Delta Airlines, Inc., Respondent. 
_____________ 


MOTION TO DISMISS 
______________ 


COMES NOW, Respondent Delta Air Lines, Inc. (improperly named “Delta Airlines, 


Inc.”), by and through the undersigned counsel, and pursuant to Rules 208(a)(4), 240, and 260(a), 


SCACR, files its Motion to Dismiss the appeal, and in support thereof, states as follows:  


1. On October 16, 2025, Greenville attorney and pro se Appellant Joshua Hawkins


filed with this Court and served on Respondent the transcript of the proceeding in the Circuit Court. 


2. Under Rule 208(a)(1), SCACR, Appellant was required both to serve Respondent


with a copy of his Initial Brief and to file a copy of the Initial Brief with the Clerk by Monday, 


November 17, 2025. See Rule 263(a), SCACR. 


3. On November 17, 2025, Appellant did not electronically or personally serve


Respondent or electronically or personally file with the Clerk a copy of his Initial Brief. See Rule 


262(a)(1), (a)(3), (c)(1), (c)(3), SCACR. 


Nov 24 2025
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Page 2 of 3 
 


4. As of the time of this filing, several days after November 17, 2025, Respondent’s 


counsel (based nearby in Spartanburg) has not received a copy of Appellant’s Initial Brief in the 


mail, much less one postmarked November 17, 2025. See Rule 262(c)(2), SCACR. Likewise, the 


Court’s electronic docket does not indicate Appellant filed his Initial Brief with the Clerk. See Rule 


262(a)(2), SCACR. 


5. “Upon the failure of the appellant to file and serve his brief within the time 


prescribed, the clerk of the appellate court shall sign an order dismissing the appeal, and the appeal 


shall not be reinstated except as provided by Rule 260.” Rule 208(a)(4), SCACR (emphasis added). 


“Whenever it appears that an appellant . . . has failed to comply with the requirements of these 


Rules, the clerk shall issue an order of dismissal, which shall have the same force and effect as an 


order of the appellate court.” Rule 260, SCACR (emphasis added). 


6. If a court rule is plain and unambiguous, the Court “applies the same rules of 


construction used to interpret statutes” and must apply the rule as written. See Maxwell v. Genez, 


356 S.C. 617, 620, 591 S.E.2d 26, 27 (2003). “The term ‘shall’ in a statute means that the action 


is mandatory.” Wigfall v. Tideland Utils., 354 S.C. 100, 111, 580 S.E.2d 100, 105 (2003) 


(emphasis added).1 


 
1 However, if it is “necessary” to fulfill the intent of the statute or constitutional provision by 
interpreting “shall” to be permissive, then “shall” may be construed as permissive rather than 
mandatory. See Williams v. Benet, 35 S.C. 150, 158, 14 S.E. 311, 313 (1892). In its 1892 decision, 
the Supreme Court interpreted whether the Constitution mandated that Supreme Court Justices 
“shall” complete their six-year terms, without being able to resign:  
 


The view contended for rests largely upon the assumption that the words, “shall 
continue in office until their successors shall be elected and qualified,” must be 
construed as imperative, and that the effect of these words is to forbid a Justice of 
the Supreme Court from vacating his office by resignation or otherwise, before the 
expiration of the term for which he has been elected. But this view ignores the well 
settled rule that in the construction of a statute or a constitution, the word “shall” 
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7. Appellant has neither filed with the Clerk nor served Respondent with his Initial 


Brief in the time prescribed by Rules 208(a)(1) and 263(a), SCACR. 


8. Appellant has not filed a motion to extend the time to file or serve his Initial Brief, 


nor has this Court extended the time for Appellant to file or serve his Initial Brief. 


9. The Clerk, therefore, must dismiss the appeal. Rule 208(a)(4), SCACR. 


WHEREFORE, Respondent Delta Air Lines, Inc. (improperly named “Delta Airlines, 


Inc.”) respectfully requests the Clerk sign an order dismissing the appeal, pursuant to Rule 


208(a)(4), SCACR. 


        Respectfully submitted, 


November 24, 2025      s/ Brian M. Peters, Jr.                               
       C. Daniel Atkinson (S.C. Bar # 72721) 
       datkinson@wajlawfirm.com 
       Brian M. Peters, Jr. (S.C. Bar # 105911) 
       bpeters@wajlawfirm.com 
 
       WILKES ATKINSON & JOYNER, LLC 
       127 Dunbar St., Suite 200 
       Spartanburg, SC  29306 
       (864) 591-1113 
       Attorneys for Respondent 


 
may receive a permissive, rather than an imperative, interpretation, when necessary 
to carry out the true intent of the provision in which such word is found. 


 
Williams, 35 S.C. at 158, 14 S.E. at 313 (emphasis in original). But when the meaning is 
unambiguous, the rules of statutory interpretation do not apply. Town of Mt. Pleasant v. Roberts, 
393 S.C. 332, 342, 713 S.E.2d 278, 283 (2011) (“Where the statute’s language is plain, 
unambiguous, and conveys a clear, definite meaning, the rules of statutory interpretation are not 
needed and the court has no right to impose another meaning.”); Richland Cty. v. S.C. Dep’t of 
Revenue, 422 S.C. 292, 309, 811 S.E.2d 758, 767 (2018) (“‘Under the rules of statutory 
interpretation, use of words such as “shall” or “must” indicates the legislature’s intent to enact a 
mandatory requirement.’ Collins v. Doe, 352 S.C. 462, 470, 574 S.E.2d 739, 743 (2002).”) 
(emphases added). 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


____________ 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


The Honorable Jessica A. Salvini, Circuit Court Judge 
____________ 


Case No. 2025-001494 
____________ 


Joshua Hawkins, Appellant, 


v. 


Delta Airlines, Inc., Respondent. 
_____________ 


PROOF OF SERVICE 
______________ 


I certify that on November 24, 2025, I have served, or caused to be served, the Respondent’s 


Motion to Dismiss on the following Counsel for Appellant via Email,  addressed as follows: 


Joshua T. Hawkins (S.C. Bar #78470) 
josh@hjllcsc.com 
Helena L. Jedziniak (S.C. Bar #100825) 
helena@hjllscs.com 
Hawkins & Jedziniak, LLC 
1225 South Church St. 
Greenville, SC  29605 


s/ Brian M. Peters, Jr.
C. Daniel Atkinson (S.C. Bar # 72721)
datkinson@wajlawfirm.com
Brian M. Peters, Jr. (S.C. Bar # 105911)
bpeters@wajlawfirm.com


WILKES ATKINSON & JOYNER, LLC 
127 Dunbar St., Suite 200 
Spartanburg, SC  29306 
(864) 591-1113
Attorneys for Respondent


Nov 24 2025
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		01 - 11. Order Dismissing Magistrate Case

		02 - 18. Order Dismissing Appeal

		03 - 21. Final Order Regarding Motion to Reconsider

		04 - 29. Hawkins v. Delta - Order

		05 - 1. Initial Magistrate Summons and Complaint, filed September 13, 2023

		06 - 2. Defendant Delta Air Lines, Inc.'s Motion to Dismiss Plaintiff's Complaint

		07 - 1. second amended complaint - clocked

		08 - 5. Joint Stipulation of Dismissal without Prejudice (clocked)

		09 - 6. Magistrate Summons and Complaint

		10 - 7. Delta's Motion to Dismiss in Lieu of Answer

		11 - 8. Delta's Brief in SUpport of Defendant's Motion to Dismiss in Lieu of Answer

		11 - 8. Exs A-C to M for Continuance

		12 - 9. Plaintiff's Response in Opposition to Delta's Motion to Dismiss, mailed October 1, 2024

		13 - 10. Delta's Reply Brief in Support of Defendant's Motion to Dismiss in Lieu of Answer

		14 - 13. Magistrate's Return

		15 - 2. Def. Motion to dismiss

		16 - 15. Delta's Brief in Support of Motion to Dismiss Appeal and in Opposition to Appellant's

		17.1 - 16. Respondent's Memorandum in Opposition to Respondent's Motion to Dismiss

		17.2 - 16. Exhibits

		18 - 3. pltfs memo in opp to defs MTD

		19 - 17. Def. Reply Brief in Supp of MTD

		20 - 8. Motion to Reconsider

		21.1 - 20. Respondent Delta Air Lines, Inc.'s Brief in Opposition To Appellant's Motion to Reconsider

		21.2 - 20. Exhibits

		22 - 24. Delta's Motion to Dismiss

		11.24.2025 Motion to Dismiss Appeal (Final).pdf

		Proof of Service 11-24-25.pdf
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


 
APPEAL FROM GREENVILLE COUNTY 


Court of Common Pleas 
 


The Honorable Jessica A. Salvini, Circuit Court Judge 
___________________ 


 
Joshua Hawkins……........................................................................................................Appellant, 


 
v. 
 


Delta Airlines………………………………………....................................................Respondent. 
________________ 


 
Appeal No. 2025-001494 


_______________ 
 


MOTION FOR EXTENSION OF TIME TO FILE AND SERVE APPELLANT’S INITIAL BRIEF 


_______________ 


 The appellant respectfully requests that the Appellate Court grant an extension of time for 


the appellant to file his Initial Brief, currently due on November 17, 2025. This motion and request 


are made pursuant SCACR 263(b).1 The transcripts in this matter were filed with the Court of 


Appeals on October 16, 2025. The deadline was not properly calendared within the undersigned’s 


office. The undersigned respectfully submits that his office is currently preparing for two 


upcoming jury trials, acknowledges the error, and humbly requests that an extension be granted in 


the interest of justice so that the appeal may be decided on the merits. This oversight was 


inadvertent, and an extension will not cause prejudice to the parties. The undersigned has consulted 


 
1 The undersigned believes the motion must be made pursuant to SCACR 263 and not SCACR 
260 because the appeal has not been dismissed. Should the Court determine a motion is necessary 
pursuant to SCACR 260, the undersigned respectfully moves for relief pursuant that Appellate 
Court Rule. 


Nov 25 2025
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with counsel for the respondent in an attempt to gain consent to the motion, but has been unable 


to gain consent as shown by the emails between the parties, attached hereto as Exhibit A.   


WHEREFORE, the appellant respectfully requests that this Court grant an extension of 


Thirty (30) days from the current deadline for the filing of the Appellant’s Brief, making it due on 


December 17, 2025. 


         Respectfully submitted, 


                   s/Joshua T. Hawkins_____________ 
                     Joshua T. Hawkins, S.C. Bar #78470 


    Helena L. Jedziniak, S.C. Bar #100825 
   Hawkins & Jedziniak, LLC 


1225 South Church Street 
Greenville, South Carolina 29605 


   (864) 275-8142 (telephone) 
  (864) 752-0911 (facsimile) 


josh@hjllcsc.com 
          helena@hjllcsc.com 


November 25, 2025 
Greenville, SC                Attorneys for Appellant  


 
 
 


 


CC:  


Brian M. Peters, Jr. 
WILKES, ATKINSON, & JOYNER, LLC 
127 Dunbar Street 
Spartanburg, SC 29306 
(864)-591-2355 (Telephone) 
bpeters@wajlawfirm.com 
 
Attorney for Respondent 
 
The Honorable Jenny Abbott Kitchings 
Clerk of Court 
South Carolina Court of Appeals 
1220 Senate Street 
Columbia, South Carolina 29201 
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Paralegal


From: Judy Saad <jsaad@wajlawfirm.com>
Sent: Tuesday, November 25, 2025 9:25 AM
To: Josh Hawkins
Cc: Sulaiman Ahmad; Brian Peters; Paralegal; Helena Jedziniak; Dan Atkinson
Subject: RE: Hawkins v. Delta Air Lines, Inc. / 2025-001494- Motion to Dismiss


SENT ON BEHALF OF BRIAN PETERS: 
 
Josh, 
 
I am out of the office this week. We do not have authority to consent at this time. Additionally, 
we do not believe the issue can be resolved by consent.  Under Rule 263, time cannot be 
extended by consent of the parties.  We believe you are required to file a Motion to Reinstate 
under Rule 260, and the Court must determine whether there is good cause.   We will look into 
this more next week  when I return to the office.  
 
Sincerely, 
Brian 
 
 
Judy Saad 
Paralegal 
  


To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.


 
 


864.591.2355  Spartanburg 
843.737.6229  Charleston 
 


127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306 
320 Broad St.    |  Ste 220  | Charleston, SC 29401 
 


jsaad@wajlawfirm.com 
www.wajlawfirm.com  
 
From: Josh Hawkins <josh@hjllcsc.com>  
Sent: Monday, November 24, 2025 5:30 PM 
To: Judy Saad <jsaad@wajlawfirm.com> 
Cc: Sulaiman Ahmad <ahmad@hjllcsc.com>; Brian Peters <bpeters@wajlawfirm.com>; Paralegal 
<Paralegal@hjllcsc.com>; Helena Jedziniak <Helena@hjllcsc.com> 
Subject: Re: Hawkins v. Delta Air Lines, Inc. / 2025-001494- Motion to Dismiss 
 
Brian,  
 


Exhibit A
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Candie and I have been trying to figure out what happened - this was not on the calendar. I am going to 
file a motion for extension. Will you consent to that since I consented when you asked for my consent to 
an extension? We can get the motion filed tomorrow.  
 
Sincerely, 
 
Joshua T. Hawkins 
Hawkins & Jedziniak, LLC 
1225 South Church Street 
Greenville, South Carolina 29605 
p: (864) 275-8142 
f:  (864) 752-0911 
 
 


 


 


On Nov 24, 2025, at 4:40 PM, Judy Saad <jsaad@wajlawfirm.com> wrote: 
 
Good afternoon, 
  
Attached please find Respondent’s Motion to Dismiss andProof of Service in the 
referenced case. 
Counsel for Appellant is copied on this email.  If you have any questions, please 
advise. 
  
Thank you, 
Judy Saad 
  
  
Judy Saad 
Paralegal 
  


To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.


 
  
864.591.2355  Spartanburg 
843.737.6229  Charleston 
  
127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306 
320 Broad St.    |  Ste 220  | Charleston, SC 29401 
  
jsaad@wajlawfirm.com 
www.wajlawfirm.com 
  
<11.24.2025 Motion to Dismiss Appeal (Final).pdf><Proof of Service 11-24-25.pdf> 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


 
APPEAL FROM GREENVILLE COUNTY 


Court of Common Pleas 
 


The Honorable Jessica A. Salvini, Circuit Court Judge 
___________________ 


 
Joshua Hawkins……........................................................................................................Appellant, 


 
v. 
 


Delta Airlines………………………………………....................................................Respondent. 
________________ 


 
Appeal No. 2025-001494 


_______________ 
 


PROOF OF SERVICE 
_______________ 


  
I certify that I have served a copy of the Motion for Extension of Time to File and Serve 


Appellant’s Initial Brief electronically to the Court of Appeals, at ctappfilings@sccourts.org, and 


to the following attorneys of record for the Respondents to the following electronic addresses, on 


this date November 25, 2025: 


Brian M. Peters, Jr. 
WILKES, ATKINSON, & JOYNER, LLC 
127 Dunbar Street 
Spartanburg, SC 29306 
(864)-591-2355 (Telephone) 
bpeters@wajlawfirm.com 
 
Attorney for Respondent 
 
CC:  


The Honorable Jenny Abbott Kitchings 
Clerk of Court 
South Carolina Court of Appeals 
1220 Senate Street 
Columbia, South Carolina 29201 


Nov 25 2025
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s/Joshua T. Hawkins  
Joshua T. Hawkins, S.C. Bar #78470 


Helena L. Jedziniak, S.C. Bar #100825 
HAWKINS & JEDZINIAK, LLC 


1225 South Church Street 
Greenville, South Carolina 29605 


(864) 275-8142 (telephone) 
                


          Attorneys for Appellant 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


____________ 
 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


 
The Honorable Jessica A. Salvini, Circuit Court Judge 


____________ 
 


Case No. 2025-001494 
____________ 


 
Joshua Hawkins, Appellant, 
 
v. 
 
Delta Airlines, Inc., Respondent. 


_____________ 
 


RESPONDENT’S RETURN TO APPELLANT’S MOTION FOR EXTENSION OF TIME 
TO FILE AND SERVE APPELLANT’S INITIAL BRIEF 


______________ 
 


COMES NOW, Respondent Delta Air Lines, Inc. (improperly named “Delta Airlines, 


Inc.”), by and through the undersigned counsel, and pursuant to Rule 240(e), SCACR, files its 


Return to Appellant’s Motion for Extension of Time to File and Serve Appellant’s Initial Brief, and 


in support thereof, states as follows:  


Appellant Joshua Hawkins, a Greenville county attorney proceeding pro se, appeals the 


Circuit Court’s dismissal of his Magistrate Court appeal based on his untimely filing of his Notice 


of Appeal with the Magistrate Court in violation of Rule 18(a), SCRMC. Now, Appellant has failed 


to timely file or serve his Initial Brief in this appeal. Appellant asks the Court to extend the expired 


deadline, merely because he forgot to calendar his own deadline. (Motion for Extension at p. 1, 


Ex. A at p. 2.) Appellant should know this is not good cause, and the Court should not pass over 


Dec 03 2025
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the clear language of Rules 208(a)(4) and 260(a), SCACR to rescue Appellant from his own 


inaction. The Clerk must dismiss the appeal. 


“Upon the failure of the appellant to file and serve his brief within the time prescribed, the 


clerk of the appellate court shall sign an order dismissing the appeal, and the appeal shall not be 


reinstated except as provided by Rule 260.” Rule 208(a)(4), SCACR (emphasis added). “Whenever 


it appears that an appellant . . . has failed to comply with the requirements of these Rules, the clerk 


shall issue an order of dismissal, which shall have the same force and effect as an order of the 


appellate court. A case shall not be reinstated except by leave of the court, upon good cause shown, 


after notice to all parties.” Rule 260(a), SCACR (emphasis added). If a court rule is plain and 


unambiguous, the Court “applies the same rules of construction used to interpret statutes” and must 


apply the rule as written. See Maxwell v. Genez, 356 S.C. 617, 620, 591 S.E.2d 26, 27 (2003); see 


also Swing v. Swing, 445 S.C. 340, 346, 914 S.E.2d 158, 161 (2025) (“In recent years, the Court 


has refocused the analysis of our Rules onto their plain language.”). “The term ‘shall’ in a statute 


means that the action is mandatory.” Wigfall v. Tideland Utils., 354 S.C. 100, 111, 580 S.E.2d 


100, 105 (2003) (emphasis added). 1 


 
1 However, if it is “necessary” to fulfill the intent of the statute or constitutional provision by 
interpreting “shall” to be permissive, then “shall” may be construed as permissive rather than 
mandatory. See Williams v. Benet, 35 S.C. 150, 158, 14 S.E. 311, 313 (1892). In its 1892 decision, 
the Supreme Court interpreted whether the Constitution mandated that Supreme Court Justices 
“shall” complete their six-year terms, without being able to resign:  
 


The view contended for rests largely upon the assumption that the words, “shall 
continue in office until their successors shall be elected and qualified,” must be 
construed as imperative, and that the effect of these words is to forbid a Justice of 
the Supreme Court from vacating his office by resignation or otherwise, before the 
expiration of the term for which he has been elected. But this view ignores the well 
settled rule that in the construction of a statute or a constitution, the word “shall” 
may receive a permissive, rather than an imperative, interpretation, when necessary 
to carry out the true intent of the provision in which such word is found. 
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Here, the Clerk must issue the order of dismissal, because Appellant did not file or serve 


his Initial Brief or designation of matters “within the time prescribed.” See Rule 208(a)(4), 


SCACR. The Court2 did not extend Appellant’s initial brief filing deadline before it passed, and 


therefore the Clerk must dismiss the appeal. Rules 208(a)(4), 260(a), SCACR. Appellant then may 


file a Motion to Reinstate the Appeal under Rule 260(a) and demonstrate to this Court that his 


failure to calendar his own deadline constitutes “good cause” to reinstate his appeal.3 See Rule 


260(a), SCACR.  


“[T]he right to an appeal may be lost through a variety of actions by an appellant, such as: 


(1) failure to timely serve a notice of appeal under Rule 203, SCACR; (2) failure to serve and file 


an initial brief and designation of matter under Rule 208(a)(4), SCACR; or (3) failure to serve and 


 
Williams, 35 S.C. at 158, 14 S.E. at 313 (emphasis in original). But when the meaning is 
unambiguous, the rules of statutory interpretation do not apply. Town of Mt. Pleasant v. Roberts, 
393 S.C. 332, 342, 713 S.E.2d 278, 283 (2011) (“Where the statute’s language is plain, 
unambiguous, and conveys a clear, definite meaning, the rules of statutory interpretation are not 
needed and the court has no right to impose another meaning.”); Richland Cty. v. S.C. Dep’t of 
Revenue, 422 S.C. 292, 309, 811 S.E.2d 758, 767 (2018) (“‘Under the rules of statutory 
interpretation, use of words such as “shall” or “must” indicates the legislature’s intent to enact a 
mandatory requirement.’ Collins v. Doe, 352 S.C. 462, 470, 574 S.E.2d 739, 743 (2002).”) 
(emphases added). 
 
2 Appellant implies the issue of Delta’s consent has any significance to the analysis. (See Motion 
for Extension at pp. 1-2.) It does not. As Rule 263(b), SCACR clearly states: “The time prescribed 
by these Rules for performing any act or taking any action may not be extended by agreement of 
the parties.” 
 
3 But that cannot be good cause under these circumstances where an attorney—representing 
himself—fails to even calendar his own deadline. See Morris v. BB&T Corp., 438 S.C. 582, 588, 
885 S.E.2d 394, 398 (2023) (“The failure to accurately calendar a filing deadline will not constitute 
good cause for reinstating an appeal in every instance.”); Jordan v. Hartford Fin. Grp., Inc., 435 
S.C. 501, 505, 868 S.E.2d 400, 402 (Ct. App. 2021) (“Rules are rules, and due dates matter.”); 
Goodson v. Am. Bankers Ins. Co., 295 S.C. 400, 403, 368 S.E.2d 687, 689 (Ct. App. 1988) (“[A] 
party has a duty to monitor the progress of his case. Lack of familiarity with legal proceedings is 
unacceptable and the court will not hold a layman to any lesser standard than is applied to an 
attorney.”). Nevertheless, such issue is not ripe unless Appellant timely files a Motion to Reinstate. 
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file a record on appeal and final brief under Rules 210 and 211, SCACR. See Rule 231, SCACR.” 


State v. Serrette, 375 S.C. 650, 652, 654 S.E.2d 554, 555 (Ct. App. 2007). This is a black and white 


case where Appellant “fail[ed] to serve and file an initial brief and designation of matter under 


Rule 208(a)(4), SCACR.” See id. Appellant asks the Court to extend this deadline—eight days 


after the deadline expired and only after Delta moved to dismiss the appeal. The Court has no 


obligation to rescue Appellant from his own inaction. Instead, the Court should allow the clear 


Appellate Court Rules to operate and address a Motion to Reinstate only if Appellant chooses to 


timely file one. 


WHEREFORE, Respondent Delta Air Lines, Inc. (improperly named “Delta Airlines, 


Inc.”) respectfully requests the Court deny Appellant’s Motion for Extension of Time to File and 


Serve Appellant’s Initial Brief. 


        Respectfully submitted, 


December 3, 2025      s/ Brian M. Peters, Jr.                                
       C. Daniel Atkinson (S.C. Bar # 72721) 
       datkinson@wajlawfirm.com 
       Brian M. Peters, Jr. (S.C. Bar # 105911) 
       bpeters@wajlawfirm.com 
 
       WILKES ATKINSON & JOYNER, LLC 
       127 Dunbar St., Suite 200 
       Spartanburg, SC  29306 
       (864) 591-1113 
       Attorneys for Respondent 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


____________ 
 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


 
The Honorable Jessica A. Salvini, Circuit Court Judge 


____________ 
 


Case No. 2025-001494 
____________ 


 
Joshua Hawkins, Appellant, 
 
v. 
 
Delta Airlines, Inc., Respondent. 


_____________ 
 


PROOF OF SERVICE 
______________ 


 
 I certify that on December 3, 2025, I have served, or caused to be served, the Respondent’s 


Return to Appellant’s Motion for Extension of Time to File and Serve Appellant’s Initial Brief 


on the following Counsel for Appellant via Email,  addressed as follows: 


Joshua T. Hawkins (S.C. Bar #78470) 
josh@hjllcsc.com 
Helena L. Jedziniak (S.C. Bar #100825) 
helena@hjllscs.com 
Hawkins & Jedziniak, LLC 
1225 South Church St. 
Greenville, SC  29605     s/ Brian M. Peters, Jr.                               
       C. Daniel Atkinson (S.C. Bar # 72721) 
       datkinson@wajlawfirm.com 
       Brian M. Peters, Jr. (S.C. Bar # 105911) 
       bpeters@wajlawfirm.com 
 
       WILKES ATKINSON & JOYNER, LLC 
       127 Dunbar St., Suite 200 
       Spartanburg, SC  29306 
       (864) 591-1113 
       Attorneys for Respondent 


Dec 03 2025
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


 
APPEAL FROM GREENVILLE COUNTY 


Court of Common Pleas 
 


The Honorable Jessica A. Salvini, Circuit Court Judge 
___________________ 


 
Case No. 2025-001494 
___________________ 


 
Joshua Hawkins...............................................................................................................Appellant, 


 
v. 
 


Delta Airlines, Inc.,…….……………………….………............................................Respondent. 
___________________ 


 
APPELLANT’S RETURN TO RESPONDENT’S MOTION TO DISMISS 


___________________ 
 


COMES NOW, Appellant, and respectfully requests that the Court deny Respondent’s 


Motion to Dismiss this appeal.  


 Although Respondent states repeatedly in its Motion that this Court must dismiss this 


appeal, Appellant respectfully submits that the Court has the authority and discretion to extend the 


time for Appellant to file his initial brief and designation of matter. Henning v. Kaye, 307 S.C. 


436, 415 S.E.2d 794 (1992). 


Appellant filed a motion to extend the time to file his initial brief on November 25, 2025. 


If the Court grants the motion pursuant to SCACR 263(b) and Henning, then Appellant may timely 


file his initial brief and designation of matter by December 17, 2025. Appellant apologizes for the 


need for an extension, and does not take the position that any Appellate Court Rules should be 


violated. However, the Court does have the discretion and authority to grant extensions, even 


where multiple violations exist. 


Dec 04 2025
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Although this Court would be completely justified in dismissing this appeal based 
on appellant’s numerous violations of the Rules, we decline to do so and deny the 
motion to dismiss as to Henning. Instead, Appellant shall, within fifteen (15) days 
of this order, serve and file an initial brief that does fully comply with Rule 207, 
SCACR.  


Id., 307 S.C. 436, 415 S.E.2d 794 (1992). 


Additionally, Respondent has argued that Appellant has not shown good cause. Appellant 


respectfully submits that the Court may find good cause and grant the extension based on the 


filings of the parties. In an abundance of caution, Appellant submits herewith an affidavit which 


confirms the reason for the previous delay – a calendaring error on the part of Appellant’s office. 


Appellant submits that an extension will cause no harm or prejudice to the opposing party. In the 


past, the undersigned has worked with counsel regarding continuances, and Appellant requested 


consent before Appellant filed the motion for an extension here. While consent alone does not 


create the extension, and this Court determines whether an extension will be granted, Appellant 


hoped to file his motion for an extension with the consent of the opposing party. 


Respondent also argues that the proper path forward is for this Court to dismiss the appeal, 


then for Appellant to move to reinstate the appeal in order to seek the Court’s mercy. This does 


not serve economy, and the Court is required to follow that path if the Court sees fit to grant an 


extension. As set forth above, this Court has authority and discretion to grant an extension of time 


to file and serve the initial brief and designation of matter. If the Court is inclined to grant the 


motion, then Appellant submits it would create an unnecessary complication for the Court to enter 


a dismissal, and then consider a motion to reinstate the appeal, along with another return. 


For the reasons set forth above, Appellant respectfully requests that Respondent’s motion 


to dismiss be denied. Appellant believes an extension will serve justice and that it will cause no 


prejudice to the opposing party. 
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Respectfully Submitted, 
 
s/Joshua T. Hawkins     
Joshua T. Hawkins, S.C. Bar #78470 
Helena L. Jedziniak, S.C. Bar #100825 
Sulaiman S. Ahmad, S.C. Bar #106665 
HAWKINS & JEDZINIAK, LLC   
1225 South Church Street  
Greenville, South Carolina 29605  
(864) 275-8142 (telephone) 


Greenville, SC 
December 4, 2025     Attorneys for Appellant 
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5. Upon realizing the mistake, I immediately took cotTective action. On November 25, 2025,


a Motion for Extension of Time to file the Appellant's Initial Brief was filed with the Court


of Appeals.


6. I humbly and respectfully ask the Court to accept this affidavit as an explanation of the


circumstances. I sincerely apologize for the error and plead for the Court's leniency in


granting the requested extension so that the Appellant's case may be heard fully and fairly.


SWORN to before me this 


Lf+h. Day of Dec.ember 2025.


':MoJl�dr:vO[k'� 
Notary Public for South Carolina 


My Commission Expires fa / 3 l� D ?Ji.(


Further affiant sayeth not, 


� �aU,<JOJ-tA_ 
Candie Edwards, Paralegal 
HAWKINS & JEDZINIAK, LLC 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


The Honorable Jessica A. Salvini, Circuit Court Judge 
___________________ 


Case No. 2025-001494 
___________________ 


Joshua Hawkins...............................................................................................................Appellant, 


v. 


Delta Airlines, Inc.,…….……………………….………............................................Respondent. 
___________________ 


PROOF OF SERVICE 
___________________ 


 I certify that on this date, December 4, 2025, I filed the foregoing Appellant’s Return to 


Respondent’s Motion to Dismiss and the Affidavit of Candie Edwards with the South Carolina 


Court of Appeals via electronic filing to ctappfilings@sccourts.org. A copy was also served on 


Respondents via electronic service by email, addressed to the attorney of record below:  


Brian M. Peters, Jr.  
Wilkes, Atkinson, & Joyner 
127 Dunbar Street 
Spartanburg, SC 29306 
(864) 591-2355
bpeters@wajlawfirm.com


Attorney for Respondent 


s/Joshua T. Hawkins 
Joshua T. Hawkins, S.C. Bar #78470 
Helena L. Jedziniak, S.C. Bar #100825 
Sulaiman S. Ahmad, S.C. Bar #106665 
HAWKINS & JEDZINIAK, LLC 
1225 South Church Street 
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Greenville, South Carolina 29605  
(864) 275-8142 (telephone) 
(864) 752-0911 (facsimile) 


Greenville, SC 
December 4, 2025     Attorneys for Appellant 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


____________ 
 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


 
The Honorable Jessica A. Salvini, Circuit Court Judge 


____________ 
 


Case No. 2025-001494 
____________ 


 
Joshua Hawkins, Appellant, 
 
v. 
 
Delta Airlines, Inc., Respondent. 


_____________ 
 


REPLY IN SUPPORT OF MOTION TO DISMISS 
______________ 


 
COMES NOW, Respondent Delta Air Lines, Inc. (improperly named “Delta Airlines, 


Inc.”), by and through the undersigned counsel, and pursuant to Rule 240(f), SCACR, files its 


Reply in Support of its Motion to Dismiss the appeal, and in support thereof, states as follows:  


INTRODUCTION 


Appellant Joshua Hawkins, a Greenville county attorney proceeding pro se, appeals the 


Circuit Court’s dismissal of his Magistrate Court appeal based on his untimely filing of his Notice 


of Appeal with the Magistrate Court in violation of Rule 18(a), SCRMC. Now, Appellant has failed 


to timely file or serve his Initial Brief in this appeal. In an effort to avoid dismissal, Appellant 


presents an affidavit from his paralegal to take the blame for Appellant’s failure to monitor this 


Court’s deadlines, explicitly set forth in the Rules of Appellate Procedure. The Court should not 


consider Appellant’s efforts to argue good cause at this stage, however. Rather, the Court can only 


Dec 05 2025
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allow the clear language of Rules 208(a)(4) and 260(a), SCACR to operate. The Clerk must dismiss 


the appeal. 


I. Appellant’s Excuses for Not Filing an Initial Brief Are Inconsequential Under 
the Objective Operation of Rule 208(a)(4), SCACR. 


First, Appellant’s reasons, explanations, or excuses for his failure to meet his own deadline 


are irrelevant to the Motion to Dismiss. Rules 208(a)(4) and 260(a) clearly and simply provide that 


if an appellant fails to file or serve an initial brief on time, then the Clerk must dismiss the appeal 


without any additional analysis: “Upon the failure of the appellant to file and serve his brief within 


the time prescribed, the clerk of the appellate court shall sign an order dismissing the appeal, and 


the appeal shall not be reinstated except as provided by Rule 260.” Rule 208(a)(4), SCACR 


(emphasis added). “Whenever it appears that an appellant . . . has failed to comply with the 


requirements of these Rules, the clerk shall issue an order of dismissal, which shall have the same 


force and effect as an order of the appellate court. A case shall not be reinstated except by leave of 


the court, upon good cause shown, after notice to all parties.” Rule 260(a), SCACR (emphasis 


added). If a court rule is plain and unambiguous, the Court “applies the same rules of construction 


used to interpret statutes” and must apply the rule as written. See Maxwell v. Genez, 356 S.C. 617, 


620, 591 S.E.2d 26, 27 (2003); see also Swing v. Swing, 445 S.C. 340, 346, 914 S.E.2d 158, 161 


(2025) (“In recent years, the Court has refocused the analysis of our Rules onto their plain 


language.”). “The term ‘shall’ in a statute means that the action is mandatory.” Wigfall v. Tideland 


Utils., 354 S.C. 100, 111, 580 S.E.2d 100, 105 (2003) (emphasis added). 1 


 
1  However, if it is “necessary” to fulfill the intent of the statute or constitutional provision 
by interpreting “shall” to be permissive, then “shall” may be construed as permissive rather than 
mandatory. See Williams v. Benet, 35 S.C. 150, 158, 14 S.E. 311, 313 (1892). In its 1892 decision, 
the Supreme Court interpreted whether the Constitution mandated that Supreme Court Justices 
“shall” complete their six-year terms, without being able to resign:  
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 Nowhere in the language of Rules 208(a)(4) and 260(a) is this Court (or the Clerk) required 


to evaluate the reasons why an appellant2 failed to follow the Rules or evaluate whether the 


untimeliness of an initial brief is justified. Instead, the Court (or Clerk) must simply determine 


whether the appellant’s initial brief was timely filed. “[T]he right to an appeal may be lost through 


a variety of actions by an appellant, such as: (1) failure to timely serve a notice of appeal under 


Rule 203, SCACR; (2) failure to serve and file an initial brief and designation of matter under Rule 


208(a)(4), SCACR; or (3) failure to serve and file a record on appeal and final brief under Rules 


210 and 211, SCACR. See Rule 231, SCACR.” State v. Serrette, 375 S.C. 650, 652, 654 S.E.2d 


554, 555 (Ct. App. 2007). Here, Appellant never filed an initial brief or designation of matters, 


much less before the deadline. Appellant only filed his Motion for Extension of time after Delta 


 
The view contended for rests largely upon the assumption that the words, “shall 
continue in office until their successors shall be elected and qualified,” must be 
construed as imperative, and that the effect of these words is to forbid a Justice of 
the Supreme Court from vacating his office by resignation or otherwise, before the 
expiration of the term for which he has been elected. But this view ignores the well 
settled rule that in the construction of a statute or a constitution, the word “shall” 
may receive a permissive, rather than an imperative, interpretation, when necessary 
to carry out the true intent of the provision in which such word is found. 


 
Williams, 35 S.C. at 158, 14 S.E. at 313 (emphasis in original). But when the meaning is 
unambiguous, the rules of statutory interpretation do not apply. Town of Mt. Pleasant v. Roberts, 
393 S.C. 332, 342, 713 S.E.2d 278, 283 (2011) (“Where the statute’s language is plain, 
unambiguous, and conveys a clear, definite meaning, the rules of statutory interpretation are not 
needed and the court has no right to impose another meaning.”); Richland Cty. v. S.C. Dep’t of 
Revenue, 422 S.C. 292, 309, 811 S.E.2d 758, 767 (2018) (“‘Under the rules of statutory 
interpretation, use of words such as “shall” or “must” indicates the legislature’s intent to enact a 
mandatory requirement.’ Collins v. Doe, 352 S.C. 462, 470, 574 S.E.2d 739, 743 (2002).”) 
(emphases added). 
 
2  An inquiry into the reasons for a late filing, however, may be needed under the last sentence 
of Rule 208(a)(4) in the event a respondent misses the deadline. See Rule 208(a)(4), SCACR 
(“Upon the failure of respondent to timely file a brief, the appellate court may take such action as 
it deems proper.”). 
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moved to dismiss the appeal. Any inquiry into the reasons for missing the deadline should be 


reserved for a timely filed Motion to Reinstate, as both Rule 208(a)(4) and Rule 260(a), SCACR, 


direct. A good cause inquiry is not ripe under this Motion to Dismiss. 


II. The Court Should Not Interrupt the Operation of Rule 208(a)(4), SCACR to 
Rescue Appellant for His Own Inattentiveness to His Own Deadline. 


Second, contrary to Appellant’s implication, Henning v. Kaye3 does not stand for the 


proposition that the Court should intervene  to rescue Appellant from forgetting his own deadline. 


(See Appellant’s Return to Motion to Dismiss at p. 1.) Rather, the Henning Court addressed an 


appellant whose attorney (ostensibly timely) filed an initial brief albeit with multiple formatting 


and organizational errors. See Henning, 307 S.C. at 436, 415 S.E.2d at 794. The Henning Court 


did not even address Rule 263(b), SCACR, as Appellant implies. Much less did the Court grant 


itself expansive power under Rule 263(b), SCACR to step into Rule 208(a)(4) to save an appellant 


from his own failure to timely file an initial brief, without the presence of a pending Motion for 


Extension of Time filed prior to the expiration of the original deadline. Here, Appellant asks the 


Court to extend this deadline—eight days after the deadline expired and only after Delta moved to 


dismiss the appeal. The Court4 did not extend Appellant’s initial brief filing deadline before it 


passed, and therefore the Clerk must dismiss the appeal. Rules 208(a)(4), 260(a), SCACR. 


Appellant then may file a Motion to Reinstate the Appeal under Rule 260(a) and demonstrate to 


this Court that his failure to calendar his own deadline constitutes “good cause” to reinstate his 


 
3  Henning v. Kaye, 307 S.C. 436, 415 S.E.2d 794 (1992). 
 
4 Appellant implies the issue of Delta’s consent has any significance to the analysis. (See 
Appellant’s Return to Motion to Dismiss at p. 2; Motion for Extension at pp. 1-2.) It does not. As 
Rule 263(b), SCACR clearly states: “The time prescribed by these Rules for performing any act 
or taking any action may not be extended by agreement of the parties.” 
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appeal.5 See Rule 260(a), SCACR. The Court has no obligation under Henning to rescue Appellant 


from his own inaction. 


III. Appellant Alone Bears the Responsibility for Missing His Own Deadline 
Because He Is a South Carolina Attorney. 


 Third, Appellant—a licensed South Carolina attorney and named partner at his law firm—


is proceeding as his own attorney. Appellant has the responsibility (to himself as the client) to 


know this Court’s Rules and deadlines,6 and he cannot completely outsource that responsibility to 


his non-attorney staff,7 as he has done here. Appellant is responsible for ensuring compliance with 


court deadlines. Instead, he presents the affidavit of his paralegal, who writes as if she were the 


responsible attorney: 


3. I mistakenly believed that a letter from the court regarding briefing 
deadlines would be forthcoming. Because of this misunderstanding, the thirty (30) 
day deadline for the Appellant’s Initial Brief, calculated from October 16, 2025, 
and due November 17, 2025, was not entered on the calendar. 


 


 
5  Based on the facts presented, Appellant cannot demonstrate good cause  where an 
attorney—representing himself—fails to calendar or comply with his own deadline. See Morris v. 
BB&T Corp., 438 S.C. 582, 588, 885 S.E.2d 394, 398 (2023) (“The failure to accurately calendar 
a filing deadline will not constitute good cause for reinstating an appeal in every instance.”); 
Jordan v. Hartford Fin. Grp., Inc., 435 S.C. 501, 505, 868 S.E.2d 400, 402 (Ct. App. 2021) (“Rules 
are rules, and due dates matter.”); Goodson v. Am. Bankers Ins. Co., 295 S.C. 400, 403, 368 S.E.2d 
687, 689 (Ct. App. 1988) (“[A] party has a duty to monitor the progress of his case. Lack of 
familiarity with legal proceedings is unacceptable and the court will not hold a layman to any lesser 
standard than is applied to an attorney.”). Nevertheless, such issue is not ripe unless Appellant 
timely files a Motion to Reinstate. 
 
6  See Rule 1.1, RPC, Rule 407, SCACR (“Competent representation requires the legal 
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”). 
 
7 See Rule 5.3(a), RPC, Rule 407, SCACR (“[A] partner . . . shall make reasonable efforts to ensure 
that the firm has in effect measures giving reasonable assurance that the person’s conduct is 
compatible with the professional obligations of the lawyer[.]”); Rule 5.3(b), RPC, Rule 407, 
SCACR (“[A] lawyer having direct supervisory authority over the nonlawyer. . . shall make 
reasonable efforts to ensure that the person’s conduct is compatible with the professional 
obligations of the lawyer[.]”) 
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4. The failure to calendar the deadline was entirely inadvertent. I deeply 
regret this oversight and assure the Court that it was not intentional, nor was it a 
reflection of disregard for the Court’s rules. 
 


5. Upon realizing the mistake, I immediately took corrective action. On 
November 25, 2025, a Motion for Extension of Time to file the Appellant’s Initial 
Brief was filed with the Court of Appeals. 


6. I humbly and respectfully ask the Court to accept this affidavit as an 
explanation of the circumstances. I sincerely apologize for the error and plead for 
the Court’s leniency in granting the requested extension so that the Appellant’s case 
may be heard fully and fairly. 


(Appellant’s Return to Motion to Dismiss, Affidavit of Candie Edwards at pp. 1-2, ¶¶ 3-6 


(emphasis added).) The fault does not lie with Appellant’s paralegal for not understanding Rule 


208 and/or missing this deadline. The fault, and responsibility for knowing this deadline, is with 


Appellant: the attorney, his own attorney. Attorneys are responsible for knowing how this Court’s 


Rules operate, and Rule 208(a)(1) clearly states that the thirty-day deadline begins to run from the 


date the transcript is received. Rule 208(a)(1), SCACR. Non-lawyer staff are essential to attorneys 


and the practice of law—but they are not responsible for determining deadlines.  


CONCLUSION 


 Ultimately, “the South Carolina Appellate Court Rules are not mere technicalities but 


provide the parties and this Court with an orderly mechanism through which to guide appeals in 


this State.” Henning, 307 S.C. at 436, 415 S.E.2d at 794. The Rules, and the procedures outlined 


therein, must be followed. Appellant’s after-the-fact Motion for Extension of Time should not 


interrupt the clear procedure in Rule 208(a)(4), SCACR: “Upon the failure of the appellant to file 


and serve his brief within the time prescribed, the clerk of the appellate court shall sign an order 


dismissing the appeal, and the appeal shall not be reinstated except as provided by Rule 260.” 


Appellant Hawkins has not filed an initial brief. The Clerk must dismiss the appeal.  
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WHEREFORE, Respondent Delta Air Lines, Inc. (improperly named “Delta Airlines, 


Inc.”) respectfully requests the Clerk sign an order dismissing the appeal, pursuant to Rule 


208(a)(4), SCACR. 


       Respectfully submitted, 


December 5, 2025      s/ Brian M. Peters, Jr.                                
       C. Daniel Atkinson (S.C. Bar # 72721) 
       datkinson@wajlawfirm.com 
       Brian M. Peters, Jr. (S.C. Bar # 105911) 
       bpeters@wajlawfirm.com 
 
       WILKES ATKINSON & JOYNER, LLC 
       127 Dunbar St., Suite 200 
       Spartanburg, SC  29306 
       (864) 591-1113 
       Attorneys for Respondent 
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____________ 


 
Joshua Hawkins, Appellant, 
 
v. 
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_____________ 
 


PROOF OF SERVICE 
______________ 


 
 I certify that on December 5, 2025, I have served, or caused to be served, the Respondent’s 


Reply in Support of Motion to Dismiss on the following Counsel for Appellant via Email,  


addressed as follows: 


Joshua T. Hawkins (S.C. Bar #78470) 
josh@hjllcsc.com 
Helena L. Jedziniak (S.C. Bar #100825) 
helena@hjllscs.com 
Hawkins & Jedziniak, LLC 
1225 South Church St. 
Greenville, SC  29605     s/ Brian M. Peters, Jr.                               
       C. Daniel Atkinson (S.C. Bar # 72721) 
       datkinson@wajlawfirm.com 
       Brian M. Peters, Jr. (S.C. Bar # 105911) 
       bpeters@wajlawfirm.com 
 
       WILKES ATKINSON & JOYNER, LLC 
       127 Dunbar St., Suite 200 
       Spartanburg, SC  29306 
       (864) 591-1113 
       Attorneys for Respondent 


Dec 05 2025


507







 
 
 


     Joshua T. Hawkins            Helena L. Jedziniak *  
josh@hjllcsc.com         helena@hjllcsc.com  


               * also licensed in North Carolina 
 


1225 South Church Street, Greenville, SC 29605 
P: (864) 275-8142 ▪  F: (864) 752-0911  ▪  www.hjllcsc.com 


 


October 16, 2025 


-via electronic mail to: ctappfilings@sccourts.org 
South Carolina Court of Appeals 
1220 Senate Street 
Columbia, SC 29201 
 
 
Re:  Hawkins v. Delta Air Lines, Inc. / 2025-001494  
 
To whom it may concern:  
 
 Please see the attached transcript received by our office today.    


 Should you have any questions, concerns, or need anything further, please do not hesitate 
to contact our office. 
      


Sincerely, 


 


        Candie Edwards 
        Senior Paralegal    
  
 


Enclosures 


Oct 16 2025
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P R O C E E D I N G S


  (Whereupon, the following proceedings started at 1:10:10.)  


     THE COURT:  Joshua Hawkins versus Delta Airlines, Inc.,


2024-CP-23-07485.  This is an appeal.  (Bad audio.)  


(Pause.)  


     THE COURT:  It looks like, based on my notes, there was a


dismissal entered by the magistrate court on December 3rd,


last year.  


(Pause.)  


     THE COURT:  Tell me what the status is, then we'll


(indiscernible).  Have you-all worked this out?  


     MR. HAWKINS:  We have not, Your Honor.  And I was


assuming, because he had filed a Motion to Dismiss, that --


but I'm happy to I'm happy to go.  I don't mind at all.  


     MR. PETERS:  Well --  


     THE COURT:  (Bad audio) want to be heard on Motion to


Dismiss?  


     MR. PETERS:  Yes, Your Honor.  And to --  


     MR. HAWKINS:  I guess, technically, if it's like motions,


then the appeal would be heard first, because it was first


filed, I guess.  So I guess that does make sense.  But I 


don't -- I'll do it however the Court wants.  


     THE COURT:  I mean, I don't -- however you-all want to do


it.  But if he's -- he'd already (indiscernible), he can hear


it.  
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   MR. PETERS 5


     MR. HAWKINS:  Sure.  


     MR. PETERS:  Sure.  Your Honor, may it please the Court. 


Brian Peters for Delta Airlines.  


This case is very simple, Your Honor.  And to clarify,


we're not -- the Court does have subject matter jurisdiction


to hear appeals from the magistrate court.  


To more accurately state the Motion, it's a Motion to


Dismiss, because this Court does not have appellate


jurisdiction in this case, because Mr. Hawkins did not file


his appeal with the magistrate court within the 30 days of the


written judgment.  And he admits that in his pleadings, that


he -- that the Notice of Appeal did not arrive at the


magistrate court within the 30 days.  


So if the appeal is untimely, then this Court doesn't


have jurisdiction.  If there's no jurisdiction, then this


Court's actions have no effect, and this Court must dismiss


the appeal.  


So under Rule 74 of the Rules of Civil Procedure, the


procedure on appeal adopts the time limits of the magistrate


court or of just whatever appellate procedure there is.  


Rule 18 of the South Carolina Magistrate Court Rules says


that "Within 30 days after delivery of written notice of


judgment to the parties or their attorneys, a party wishing to


appeal shall serve on the respondent and file a Notice of


Appeal containing a Statement of the Grounds for the appeal
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with the magistrate rendering the judgment and with the


circuit court of the county where the judgment was rendered."  


So Mr. Hawkins admits that he did file within this


circuit court timely.  He served our office timely.  However,


he says in his Memorandum in Opposition that he mailed his


Notice of Appeal to the magistrate court within the 30 days. 


However, it did not -- it was not delivered until three days


after.  And under South Carolina, in order to file something


with the Court, it must be given to the appropriate officer --


it must be delivered.  


So we've cited the Gary case in our brief that stands for


the proposition that filing -- it's not the date of mailing,


but it's the date of delivery to the proper officer.  


And I have a copy of that case, if Your Honor would like


a copy.  


     THE COURT:  Sure.  


     MR. PETERS:  And I have a copy for opposing counsel as


well.  


(Pause.)  


     THE COURT:  You-all, did the magistrate do a return?  


     MR. PETERS:  No, Your Honor.  


     MR. HAWKINS:  No, Your Honor.  (Indiscernible).  That's


requirement.  (Bad audio.)  


     MR. PETERS:  I disagree with that.  I -- this -- the


effect of this untimely appeal is that this Court must dismiss
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it.  It must -- it cannot remand it to the magistrate court. 


The magistrate court's order is final.  


     THE COURT:  How is it that if I look at -- if I look


online, it says the magistrate did do a Return dated February


6th, of 2025.  


Does anybody have a copy of that for me?  


     MR. HAWKINS:  I have never seen a Return.  


     MR. PETERS:  I have not seen that either, Your Honor.  


(The Court and clerk confer.)  


     MR. HAWKINS:  Well, Your Honor, I can add some clarity -- 


     THE COURT:  I'm not going to have you do that now, but I


may take it on our advisement.  So I need to look at it,


because the way it works --  


I mean, you know, Mr. Hawkins, the magistrate gets to


weigh in on this.  I get to see what the magistrate has to


say.  


     MR. HAWKINS:  All right.  So that never happened.  


And just to add clarity to it, they also never sent any


Notice of the Judgment.  They never mailed anything out.  They


never physically delivered anything.  So the clock still


hadn't started running for the appeal.  That's the other


thing.  


     MR. PETERS:   Well, Your Honor, in his -- in Mr. Hawkins'


briefings to the Court, he admits that he received Notice of


the Judgment on December 4th, which made his deadline to file
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his Notice of Appeal, January 3rd.  Yet the filing of the


Notice of Appeal with the magistrate did not -- it was not


delivered until January 6th.  So that is past the 30 days, and


therefore this Court -- even if a return was filed by the


magistrate, this Court is without appellate jurisdiction to


hear the appeal because it's untimely.  


And a similar case where that has happened is in In Re


Estate of Kretzmeier V. Block.  In this case, it was an appeal


from the probate court, and it was mailed on the day after the


judgment was rendered.  However, it was not -- there was no


notification that it was ever delivered to the circuit court. 


And therefore, the circuit court found that it did not have


appellate jurisdiction and dismissed the matter because it was


untimely, despite -- the date that the appellant put it in the


mailbox was within the 30 days, because it arrived after it --


well it -- there was no notice that it ever arrived.  Because


it was outside of that 30-day window, the Court did not have


appellate jurisdiction.  


And I have a copy of that case, if Your Honor would like


it, as well.  


     THE COURT:  Okay.  


(Pause.)  


     THE COURT:  Mr. Hawkins, tell me why you think that the


clock's not running.  Because he's not wrong about this.  I


mean, it's a pretty hard and fast rule.  
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     MR. HAWKINS:  Sure, Your Honor.  


I’m -- it's actually mathematically impossible for the


appeal not to be timely by any calculation.  And I'll tell you


why. 


He's relying on some cases that have to do with


situations where the Court hearing the appeal did not have the


appeal timely filed within it.  There's no dispute by anybody


that this Court -- which is the appellate court for what we're


talking about -- received timely notice in the filing of the


appeal.  That's not disputed.  His argument is that Rule 18


says you have to also get a copy to the magistrate court, that


that wasn't received in time.  And his whole argument is that


it doesn't matter -- it can't be filed when mailed.  That's


his argument.  It has to be physically in their hands.  


All right.  But if we look at the Magistrate Court Rule


Number 8, it tells you how to do a filing, "Delivery following


of pleadings and other papers."  Here's how you make a filing: 


Delivery of mail; it's complete upon a mailing.  


I can hand up the copies, if the Court would like, of the


Rule.  


     THE COURT:  Yeah.  Let me see it.  I'm sorry.  I'm trying


to take a look --  


     MR. HAWKINS:  I -- if we're going to play by his rules --


which are not the rules that govern, and we're going to say


you have to have something physically in the other person's
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   MR. HAWKINS 10


hand, then that means when it says, the clock starts running


on me, when the magistrate court has delivered me a copy, that


never started running -- if we're playing by his rules and


we're throwing out the Appellate Procedure Rules and all this


other stuff.  


The earliest possible date it could have been delivered


to my office -- because he emailed them.  He wanted a proposed


order or something.  So after they dismissed the case on the


3rd, he emails them a proposed order on the 4th.  And the


judge signed it.  If they put it in the mail that day, it


couldn't have gotten to my office before the 5th.  And if it


got to my office -- which it -- again, I want to remind the


Court, it never got there.  The clock still ain't running.  If


it had gotten to my office on the 5th, then the clock would


start running on the 6th, which would made the 30th day,


January 4th, which is a Saturday, which means the last day to


file it is the 6th.  And we all agree, we got it on 6th. 


We've got a proof of that.  I can get in that up to the Court. 


(Pause.)  


But even if you take -- by the way, Your Honor, this is


if you don't apply Rule 6(a) and have five days in the mail.  


     THE COURT:  I understand.  


     MR. HAWKINS:  By any possible calculation, no matter how


much sweat you took to prepare it, and trying to figure out a


way to not be timely, it's as timely as it gets.  
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   MR. HAWKINS 11


Now, if we don't go by this Rule that he's trying to get


the Court to go by -- which, it's timely under that, too -- if


we go by the Rules of Appellate Procedure, which apply to


whether we're talking about the Supreme Court, Court of


Appeals, or in this case, this Court, Rule 262 -- and we know


this because we do a lot of work in the Court of Appeals and


the Supreme Court -- this postmarked on the last day is


timely.  They tell you -- we've got emails to that.  We do it


all the time in the Court of Appeals.  


But scrap that anecdotal information, the Rules of


appellate Procedure 262(a)(2) tells you exactly how to


effectuate a filing.  Put it in the U.S. Mail.  And the date


of mailing is a date of filing.  It says that verbatim, black


and white.  


So it's a creative argument to say that because they went


in -- or the Court went in and administratively did something


on the computer.  Yes, I did it within 30 days of that date in


an abundance of caution.  But if we're going to apply the


Rules the way he wants to, then one, the clock still hasn't


run.  And if we're going to apply the Rules the way they're


written in the statutes and Civil Procedural Rules and


National Court Rules, then it was filed with, I don't know, a


week to spare, by any calculation of the Rules.  There's no


way to get to a result that the appeal is untimely.  It's


simply impossible.  


519







 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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     THE COURT:  All right.  Kim, I'm going to need to see the


magistrate's return.  I'm sorry.  


     MR. PETERS:  May I briefly respond, Your Honor?  


The Yes.  


     MR. PETERS:  So Rule 8 of the Magistrate's Court Rule


does not talk about delivery to the Court.  It doesn't talk


about putting -- it talks about service of process or service


of a document to another person.  It doesn't talk about how


something is filed with the magistrate court itself.  And


that's in the -- or, I mean, it doesn't state here in Rule 8b


of the Magistrates Court Rules that delivery upon mailing


equals filing.  It only talks about delivery as in terms of


service.  


In -- so what applies, what the Magistrates Court's Rules 


do when there is no direct rule, is that it incorporates --


under Rule 2 of the Magistrates Court's Rule -- it


incorporates what is proper in circuit court, which is the


Rules of Civil Procedure.  Rule 5(e) of the Rules of Civil


Procedure state, "That the filing of pleadings and other


papers with the Court, as required by these Rules, shall be


made by filing them with the clerk of court, except that the


judge may permit the papers to be filed with him."  So it must


be filed with the Court or the judge.  


And as far as the Rule for the Circuit Court of Appeals,


that does not apply here.  Even in the Gary v. State case that
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talks about whether a mailing constitutes filing, they do when


they cite that general rule:  "It is clear under South


Carolina law that mailing does not constitute filing when a


statute requires the filing of a paper or document.  It is


filed when delivered to and received by the proper officer."  


Footnote 1, right after that citation, it does


specifically -- it refers to the old Appellate Court Rule,


which is now -- it has here in Footnote 1, Rule 233(a)(2).  


However, now that Rule is 262(a)(2), which is first-class mail


and not certified mail, as Mr. Hawkins did in this case.  


But regardless, we are in the circuit court, and we


follow the circuit court's rules.  And because he had notice


of the judgment, where there was an oral judgment at the


December 3rd hearing, and then the Court signed the -- he 


got -- the Court advised both of us by email that it signed


the proposed order on December 4th.  And he -- and Mr. Hawkins


replied to the email saying he objected to the Proposed Formal


Order, which we were notified was signed.  And he has set


forth in his pleadings that he was -- he had notice of the


judgment on December 4th.  And so I think that controls here. 


And it's very simple, the magistrate court did not receive a


notice of appeal within the 30 days by delivery to the clerk


of court or the magistrate himself.  


So because of that late filing and under the Supreme --


the South Carolina Supreme Court's case DeWitt, which
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specifically talked about magistrate court decisions and


appeals, this Court doesn't have appellate jurisdiction to


hear the appeal.  


     THE COURT:  All right.  


     MR. PETERS:  Thank you.  


     THE COURT:  I might take it under advisement, gentlemen. 


And I’m going to hear the appeal, and I'm let you-all know. 


If I grant his Motion to Dismiss for lack of jurisdiction,


then I will -- it'll render your appeal moot.  


But I need to go pull the file.  I want to see what the


magistrate has to say when they got it, because they will say


it in the Return.  


     MR. HAWKINS:  Just -- let me just add  one thing, Your


Honor, (indiscernible).  


     THE COURT:  Sure.  


     MR. HAWKINS:  He's hanging his hat on the word


"delivery."  He -- that it -- that means physical in


somebody's hands -- then he cannot get away from the fact that


that was not delivered in my office to start the clock


running.  And even if it was, it could not have gotten to my


office before the 5th.  That means that by the 3rd, the last


day to file it, which is the Monday after the weekend, is the


6th.  There's just -- he can't get away from that.  It's


mathematically impossible.  I don't know why he's still making


this argument.  
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     THE COURT:  Okay.  That's all right.  I'm going to take


that part under advisement, because I gotta pull the physical


file.  


But let me hear you on your appeal.  


     MR. HAWKINS:  Sure.  


Substantively.  So we've got -- and I don't think there


was any contention about this -- he never sought a full


dismissal of the lawsuit.  I mean, he said that in magistrate


court.  And the magistrate court, sort of, implicitly


acknowledged that in that order that he submitted for


signature.  What he wanted was a narrowing of the claims.  He


wanted to get rid of the fraud claim, he wanted to get rid of


the DJ action.  


There is, under the Montreal Convention, if you have


damage to baggage occasion by delay, you have a claim for


that.  You can litigate that in small claims court.  There's


no dispute about that.  


I set forth in a Complaint that was about 71 or so


paragraphs long; I think, Paragraph 7 through, like, 41


includes very specific factual details.  There's more facts


and specific details in the Causes of Action.  If all that's


assumed to be true, then I can recover, under the Montreal


Convention, for the damage to my baggage by occasioned by


delay.  It's not disputed that it was delayed.  I have alleged


specific kinds of damage in the lawsuit.  
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And the magistrate seemed to -- I don't really know what


his rationale was, because he seemed to acknowledge, yes, you


have some claims, but I can't keep these claims and dismiss


other claims.  I can't sever them, and that would be unfair. 


And so this is proper for some court somewhere to hear, but I


don't think it's proper for my court.  And he says that.  It


is at the -- toward the end of this order, he says something


like the surviving claim.  You know,  it -- I can't severe


from without a prejudice or something like that.  So I don't


think there's any dispute that the Montreal Convention claims


are there.  


In addition to that -- this has to do with two


international flights and a domestic flight.  The domestic


flight, you don't proceed under the Montreal Convention, but


you do proceed under common law where there's a breach of


Delta's terms in its contract.  So I would allege that you


very specifically breached your own terms in these ways.  You


said a delay was -- because it's undisputed, if they delay a


flight by more than four hours, and it's not due to weather,


they have to compensate you for lodging, food, hotel, all this


stuff.  


So it also says, in their terms, they have to take


reasonable care.  Obviously, what's reasonable is a jury


question.  Reasonable care of transporting you and your bags. 


Okay.  I set forth evidence -- including observations of me
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and everybody that was in the Delta Sky Lounge -- that other


airlines -- airplanes are coming and going zipping.  And it's


a bluebird day outside.  We can all see that it's not some


sort of torrential downpour or any kind of weather issues.  


We -- I set forth very specific observational facts that, if


assumed true, meaning this was not due to weather.  They said


it was due to weather.  But that's not the contract term.  The


contract term is, "if it is due to weather."  Now, they


generally do say this because they don't -- you know, they


want to get out of having to compensate people if they can. 


But if our Complaints taken as true, on a common law, we


simply get by the Motion to Dismiss, plain and simple.  


     THE COURT:  So what's the error by the magistrate?  


     MR. HAWKINS:  I'm sorry?  


     THE COURT:  What is the error that the magistrate made?  


     MR. HAWKINS:  Well --  


     THE COURT:  I'm letting you argue, but I'm gonna cut you


off, you-all.  


     MR. HAWKINS:  No, and I'm fine (indiscernible) --  


     THE COURT:  And I'm gonna take it under advisement.  


So what's the error that the magistrate made?  Because


that's what the appeal is about.  What is the error of law?  


     MR. HAWKINS:  It's actually -- I didn't want to -- I was


going to tell you from the ones I remember, because there's so


many -- there's, like, 200 and -- there's a volume of cases
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that the magistrate ruled a contradiction of.  Let me see the


ones I can remember offhand, Bayer versus Charleston County,


Doe versus Greenville County.  There's -- in the very first


part of my appeal, there's about four or five cases listed. 


And one of those -- Hausen versus Ham (phonetic), the Oranado


(phonetic) case.  They're coming to me as I'm talking.  


If you can recover -- under any theory of liability -- if


you set forth facts that allow you to recover under any theory


of liability, the Motion to Dismiss has to be denied.  That


was, I mean, if this was a law school question, it would


probably be multiple choice, and that first answer will be


correct.  A motion must be -- a motion to dismiss must be


denied if what?  


If you set forth facts that if a lack -- that  assumed to


be true, (indiscernible), you have to dismiss -- you have to


deny the motion.  That's not that's not even controversial.  


Now, I will say this, if the magistrate or any court is


going to consider some facts or some evidence outside of the


pleadings, they're supposed to convert that to a summary


judgment motion under Rule 56.  He did consider other stuff --


other evidence, and he didn't convert that to a summary


judgment.  So it was procedurally improper if he did that. 


Too, there's still a fact question, because if what I said is


true and I put that in assigned pleading, then I recover.  You


know, we assume what I said is true.  If what I said is true,
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then they violated the Montreal Convention, they violated


common law and caused -- and violated their own terms.  And


I'm entitled to recover for that.  


     THE COURT:  All right.  I'm not dealing with the merits


of the case.  So I'm dealing with -- from what I'm hearing


from him is this:  That the magistrate committed reversible


error because the magistrate, Number 1, on a Motion to


Dismiss, considered facts outside of the pleadings, therefore


requiring the magistrate -- whoever it was, since I don't have


a return -- to convert this to a Motion for Summary Judgment


and misapplied the standard.  That's the error of law that I


think Mr. Hawkins is arguing.  


So I'm happy to hear from you.  


     MR. PETERS:  Sure.  Thank you, Your Honor.  


Magistrate Judge Hubbard made several rulings.  First,


the majority of the rulings have to do with whether the


magistrate court had subject matter jurisdiction to hear Mr.


Hawkins' claims.  


     THE COURT:  Okay.  


     MR. PETERS:  When a court considers its own subject


matter jurisdiction, it may go outside of the pleadings.  It


did not need to do so here, because these are clear, black and


white legal issues.  


     THE COURT:  Okay.  


     MR. PETERS:  And as much as the Court made Rule 12(b)(6)
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rulings, which is the only rule under Rule -- or is the only


motion to dismiss under Rule 12.  So rule 12 --  


     THE COURT:  This is -- you-all -- I don't mean to


interrupt.  


     MR. PETERS:  Yes.  


     THE COURT:  This is why I need the return -- that -- I


need to have the magistrate's return to tell me what the


magistrate considered and what the -- I need the return.  


So --  


     MR. HAWKINS:  We do, too, Judge.  


     MR. PETERS:  Well, Your Honor -- and that's this is sort


of what sparked the Motion to Dismiss the Appeal, because


there was no return.  And why was there no return?  


     THE COURT:  There is a return.  


     MR. PETERS:  Well, I mean --  


     THE COURT:  There's a line.  There's a return.  I just


can't see -- it won't let me open it.  


     MR. PETERS:  Okay, so that's a -- news to, I'd say, both


of us.  


     MR. HAWKINS:  Yeah.  He's (indiscernible).  And that is


correct.       THE COURT:  Thank you.  


     MR. PETERS:  And likewise, what Mr. Hawkins put in his


briefs -- I think he should be bound to -- but nevertheless,


the Court is allowed to consider, under Rule 10(c) of --  


     THE COURT:  Okay.  
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     MR. PETERS:  -- several procedure rules, anything that is


part of the pleadings.  


And so Mr. Hawkins quoted and referred and incorporated


by reference the alleged contracts at issue -- which the Court


did not make a Rule 12(b)(6), ruling as to those Breach of


Contract Causes of Action, because they were dismissed under


the Airline Deregulation Act and the Montreal Convention,


because those two preempt the kind of Cause of Action that Mr.


Hawkins stated in his Complaint.  


So the only 12(b)(6) ruling that the magistrate made was


finding that Mr. Hawkins could not bring the inconvenience


damages under the Montreal Convention that he sought to bring


for his mental pain and suffering caused by the alleged delay. 


And again, I'd want to clarify that we do not-- we do dispute


that there might have been a delay.  We're not admitting any


facts at this point.   


     THE COURT:  I'm not -- I'm just looking at --  


     MR. PETERS:  Of course, the Court's --  


     THE COURT:  -- whether or not the magistrate committed 


reversible error on the law.  


     MR. PETERS:  No, Your Honor.  No, Your Honor.  And we've


detailed what Mr. Hawkins might be referring to as external


matters.  I know, I, Your Honor, handed up to the magistrate


court several cases, and a copy of the Montreal Convention,


and those obviously may be considered by a magistrate court in
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making legal rulings, because that's not evidence.  


Mr. Hawkins refers to weather reports in his Pleadings


and in his Complaint.  And I don't believe that that was


referenced, but if it was referenced, it wasn't because of the


truth or the fact issue of whether there were weather reports,


but whether those weather reports triggered the provisions of


the contract that Mr. Hawkins is speaking about.  


And it doesn't matter -- the central issue there was, it


does not matter whether bad weather materialized.  The issue


is, was there threats of bad weather?  Because that triggered


the force majeure provisions under the contracts at issue.  So


if bad weather was --  


     THE COURT:  But I'm not getting into that.  


     MR. PETERS:  Yes.  Of course, of course, Your Honor.  


     THE COURT:  You-all, I'm not getting into that.  I am not


going to address the merits.  I'm only going to address


whether or not the magistrate committed an error.  And you


said "no."  They'd properly ruled that the Court did not have


subject matter jurisdiction, based on the law that Mr. Hawkins


was trying to rely on.  Is -- am I correct about that?  


     MR. PETERS:  Yes, Your Honor.  


And we did --  we did attach the contracts to our Motion


to Dismiss, and that is allowed under South Carolina law


because a plaintiff cannot get out of Rule 10(c) by quoting


and referring to portions of a document but not attach it to
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the complaint.  And so the defendant is allowed to attach


that.  


But even so, the Court's rule 12(b)(6) rulings didn't


even consider those outside materials.  So it did not even --


in those rulings, those materials did not matter.  And so


under Rule 12(b), that talks about converting a Rule 12(b)(6)


Motion to a Motion for Summary Judgment, if the -- even if I


had presented a big weather report or a video, if the


magistrate court decides not to look at it, it does not 


need -- if it's not accepted by the Court, then it does not


need to be converted to a Motion for Summary Judgment.  So --  


     THE COURT:  All right.  This is what we're going to do,


gentlemen.  You need to see the Return.  You need to see the


Return.  And I definitely need to see the Return.  I can't


make any ruling without it.  The magistrate may agree in the


Return that it was timely filed and that the magistrate


received it and here was the reason that magistrate ruled the


way the magistrate ruled.  


The magistrate could say, nope, Mr. Hawkins failed to


serve me timely, and I take the position that the Court


doesn't have jurisdiction, but nevertheless, this is my


response.  


So this is what we're going to do.  I'm going to leave


the record open.  I'm going to get the Return, which is


waiting to be scanned.  I'm sending it to you both.  I'll have
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END OF TRANSCRIPT.


my law clerk do it.  I'll leave the record open for 10 days


after you get it to give me anything else you want, and then


I'll rule.  


Sound good?  


     MR. PETERS:  Thank you, Your Honor.  


     THE COURT:  All right.  Thank you-all.  


(At 1:36 p.m., the hearing concluded.) 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
Joshua Hawkins, 
 
                            Plaintiff, 
 


vs. 
 


Delta Air Lines, Inc., 
 
                            Defendant. 
_______________________________________ 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN THE MAGISTRATE COURT 
 


CASE NO. 2024CV232415 
 


 
NOTICE OF APPEAL TO THE 


CIRCUIT COURT 


 


 COMES NOW, the plaintiff, pursuant to SCMCR 18, and respectfully submits his appeal 


to the Circuit Court. The Magistrate Court’s dismissal, which is appealed here, was entered on 


December 3, 2024, and the undersigned received notice the case had been dismissed via email 


from the Magistrate Court on December 4, 2024. Pursuant to SCMCR 18(a), the plaintiff files this 


appeal within thirty days of delivery of written notice of the judgment. 


INTRODUCTION 


 “If the facts alleged and inferences reasonably deducible therefrom, viewed in the light 


most favorable to the plaintiff, would entitle the plaintiff to relief on any theory, then dismissal 


under Rule 12(b)(6) is improper.” Doe v. Marion, 645 S.E.2d 245 (2007); Baird v. Charleston 


County, 333 S.C. 519, 511 S.E.2d 69 (1999); Stiles v. Onorato, 318 S.C. 297, 457 S.E.2d 601 


(1995). Because the plaintiff can recover on the allegations and causes of action set forth in the 


complaint, the Magistrate Court should have denied Delta’s motion to dismiss.1 


 


 
1 Delta also moved pursuant to SCRCP 12(b)(1) and 10(c). However, is undisputed that Delta does 
business in South Carolina and that subject matter jurisdiction and personal jurisdiction were 
proper as to at least some of the claims dismissed by the Magistrate Court. 
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ARGUMENT 


I. The case should be sent back to the Magistrate because it was a reversible error 


for the Magistrate to dismiss the entire complaint, which contains facts and 


causes of action that allow the plaintiff to recover. 


 If a plaintiff sets forth allegations and facts, when taken as true, allow him to recover, the 


Court must deny a motion to dismiss. Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 


(1999). At the hearing on the defendant’s motion to dismiss, opposing counsel seemed to 


acknowledge that at least some of the plaintiff’s claims would survive a motion to dismiss, and 


took the position that the complaint should be narrowed. Likewise, the Magistrate also seemed to 


acknowledge the complaint contained viable causes of action, but asserted the Court should not 


dismiss some claims and retain others. The Court seemed to indicate the case should be heard in 


another Court, but did not indicate which Court. 


 Simply put, the plaintiff stated facts that, if assumed true, allow him to recover. The 


complaint cites portions of Delta’s terms that Delta violated, and certain fraudulent conduct Delta 


engaged in, which proximately caused the plaintiff to sustain damages. Cases like Baird v. 


Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999), Doe v. Marion, 645 S.E.2d 245 (2007),  


Stiles v. Onorato, 318 S.C. 297, 457 S.E.2d 601 (1995), a whole host of other cases, and the Rules 


of Civil Procedure all required the Magistrate to deny the defendant’s motion to dismiss. 


 Moreover, the plaintiff set forth facts and allegations that, if assumed true, allow the 


plaintiff to recover under the Montreal Convention. “A circuit court must deny a motion to dismiss 


under Rule 12(b)(6) ‘if facts alleged and inferences reasonably deducible therefrom would entitle 


the plaintiff to relief on any theory of the case.’ Flateau v. Harrelson, 355 S.C. 197, 203, 584 
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S.E.2d 413, 415 (Ct. App. 2003).”2 “The question is whether, in the light most favorable to the 


plaintiff, and with every doubt resolved in his behalf, the complaint states any valid claim for 


relief.” Plyler v. Burns, 373 S.C. 637, 645, 647 S.E.2d 188, 192 (2007). (Emphasis added.) 


 The plaintiff alleged “damage occasioned by delay,” contract non-performance, and set 


forth facts that more than sufficiently described the same. (See Montreal Convention Article 19: 


“The carrier is liable for damage occasioned by delay in the carriage by air of passengers, baggage 


or cargo.” See also, Paradis v. Ghana Airways Ltd, 348 F. Supp. 2d 106 (So. Dist. N.Y. (2004).) 


Because the law – the Montreal Convention and the cases interpreting it – allow the plaintiff to 


recover for the conduct described and alleged in the complaint, the Magistrate should have denied 


Delta’s motion to dismiss. 


 The plaintiff has claimed that Delta violated its own terms and engaged in conduct that 


proximately caused him to sustain identifiable money damages, which of course allows recovery. 


E. Airlines, Inc. v. Floyd, 499 U.S. 530 (1991). Delta reveals that it is looking for determination of 


a disputed fact question with what amounts to summary judgment in its favor by block quoting 


Delta’s terms. “Delta will exercise reasonable efforts to transport you and your bags…” Delta 


wants this Court, instead of a jury, to summarily decide the following fact questions: 


1. Was it reasonable for Delta – to the plaintiff and thousands of other people – to 


unilaterally decree the plaintiff and other customers were stuck in New York for days, 


without any compensation for food lodging, or anything whatsoever, with no visible 


signs of the mysterious weather described by Delta? 


2. Was it reasonable to tell the plaintiff his bags were in one location, when they were in 


 
2 This is a quote from Watkins v. Hall, Unpublished Opinion No. 2017-UP-298 (Ct. App. 2017). 
While Watkins has no precedential value, its rationale is based on Flateau and other binding 
authority. 
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fact on a different continent, so that the plaintiff spent hours searching for bags 


containing thousands of dollar’s worth of equipment? 


3. Was it reasonable to give the plaintiff the name of the wrong third party vendor 


possessing the bags, when in fact another company held the bags, so that the plaintiff 


spent hours looking for the bags in vain (the plaintiff never even agreed to entrust the 


bags to a third-party vendor, and in fact had never heard of either the company Delta 


told him about or the company that actually had the bags)? 


4. Is it reasonable for Delta to mishandle the plaintiff’s bags, causing damage and delay 


(which is absolutely covered under the Montreal Convention) while the plaintiff 


repeatedly calls Delta, trying desperately to find the bags? 


5. Is the raft of other outrageous and costly conduct by Delta described in the complaint 


reasonable? 


 The reasonableness of a defendant’s conduct is a fact question. Mitchell, Jr. v. Fortis Ins. 


Co., 686 S.E.2d 176 (2009). Article I, Section 14 of the South Carolina Constitution and the 


Seventh Amendment of the United States Constitution require that a jury decide disputed facts3 


such as whether “Delta…exercise[d] reasonable efforts to transport [the plaintiff’s] bags.” Beyond 


that, Delta’s obligation to act reasonably in the transportation of bags like the plaintiff’s bags, 


which Delta damaged and delayed, is contained in its own terms, which must be construed against 


Delta as the drafter of the terms. Mathis v. Brown & Brown of SC, 689 S.E.2d 773 (2010). 


 
3 The Magistrate’s dismissal of this case violated the plaintiff’s State and Federal constitutional 
rights, including the right to Due Process, the Equal Protection Clause, specifically, the right to a 
jury trial under the South Carolina Constitution and the right to a jury trial under the United States 
Constitution. Although the Seventh Amendment has never been fully incorporated against the 
States, it is clear from the language of the Amendment that the jury trial guarantee contained in 
the Seventh Amendment applies to all controversies exceeding twenty dollars, regardless of where 
they are litigated. The plaintiff preserves all constitutional arguments for further appellate review. 
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 Delta claims, citing its terms, that because cancellations were due to “weather,” it cannot 


be held responsible, no matter how egregious its conduct. The problem for Delta, legally speaking, 


is that the plaintiff has alleged the cancellation was not due to weather, and the plaintiff’s 


allegations must be taken as true Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999). 


Delta goes on to cite the portion of its terms that reads “when a passenger’s travel is interrupted 


for more than 4 hours…as a result of flight cancellation or delay on the date of travel other than 


from force majeure, Delta will provide the passenger with…hotel [and] ground transportation.” 


The plaintiff has alleged both that Delta did not actually cancel due to weather and that Delta did 


not compensate for hotel or transportation, which is required by Delta’s terms. Because the 


plaintiff’s allegations must be taken as true, pursuant to Baird and a litany of other cases, the 


Magistrate should have denied Delta’s motion to dismiss. 


 At the hearing, Delta argued, in error, that fraud is the same cause of action as breach of 


contract accompanied by fraudulent act. It is black letter law in South Carolina that the two causes 


of action are not the same, and our courts have repeatedly articulated the differences between the 


two. The former has nine elements, while the latter has three. Conner v. City of Forest Acres, 560 


S.E.2d 606 (2002); Harper v. Ethridge, 290 S.S. 112, 348 S.E.2d 374 (Ct. App. 1986); Sullivan v. 


Callhoun, 117 S.C. 137, 139, 108 S.E. 189, 189 (1921).   If everything the plaintiff alleged is true, 


all nine elements of fraud are established, and the plaintiff can recover. In an event, res judicata 


requires that an issue be adjudicated in a prior suit. Plum Creek Development v. City of Conway, 


512 SD.2d 106 (1999). None of the plaintiff’s claims have been fully adjudicated in any suit. 


II. The case should be sent back to the Magistrate because it was a reversible error 


for the Magistrate to consider evidence outside the pleadings without converting 


the motion to dismiss to a motion for summary judgment. 
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 Delta styled its motion as a motion to dismiss, but it submitted and relied on materials 


outside the pleadings. When matters and evidence outside the pleadings are submitted and 


considered, a motion to dismiss must be converted to a motion for summary judgment. SCRCP 


12(b); Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999); Brown v. Leverette, 291 


S.C. 364, 367, 353 S.E.2d 697, 698-99 (1987); Johnson v. Dailey, 318 S.C. 318, 457 S.E.2d 613 


(1995). 


 The defendant relied on weather reports and other evidence outside of the complaint and 


even handed up materials at the hearing which were outside of the complaint. The plaintiff, of 


course, objected to the consideration of materials outside the complaint. Notwithstanding, the 


Magistrate considered materials outside the complaint and dismissed the plaintiff’s entire case. 


The plaintiff set forth observational evidence in a signed pleading which directly contradicts the 


evidence outside of the complaint relied on by Delta. To the extent the Magistrate determined the 


factual disputes related to the weather, that determination is the function of a jury, and it was 


improper for the Magistrate to decide those disputed facts. Kitchen Planners v. Friedman, 892 


S.E.2d 297 (2023). If the observational evidence set forth by the plaintiff and alleged in the 


complaint is true, then the plaintiff may recover, and resolution of fact questions and dismissal 


were improper. 


 In its motion, Delta states “Plaintiff refused to take the next available flight Delta offered 


him, which was scheduled to depart two days later,” as if the plaintiff “refused” a valid or 


reasonable option. Obviously, most people, like the plaintiff, have jobs, responsibilities, and pets. 


In this case the plaintiff had all three, and waiting for days in New York because Delta refused to 


follow its own terms and cover lodging, food, or any other expenses is not a reasonable option by 


any standards. Besides all that, the plaintiff has offered conflicting evidence and allegations that 
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the Magistrate was required to take as true over Delta’s inaccurate and conflicting version of the 


facts. Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999). 


III.  Jurisdiction is proper in the Magistrate Court, there is no requirement to litigate 


the case in federal court, and the Magistrate should have denied Delta’s SCRCP 


12(b)(1) motion to dismiss. 


 “Subject matter jurisdiction is the power to hear and determine cases of the general class 


to which the proceedings in question belong. Skinner v. Westinghouse Elec. Corp., 380 S.C. 91, 


93, 668 S.E.2d 795, 796 (2008). South Carolina trial courts are vested with general original 


jurisdiction in civil and criminal cases, except those cases in which exclusive jurisdiction shall be 


given to inferior courts. S.C. Const. art. V, § 11.” Dema v. Tenet Physician Services-Hilton, 678 


S.E.2d 430 (2009). Jurisdiction over the plaintiff’s claims is proper in Magistrate Court, and there 


is certainly no exclusive jurisdiction for federal court as to any of the claims dismissed by the 


Magistrate. The Magistrate Court has subject matter jurisdiction over claims related to 


international travel pursuant to the Montreal Convention, which does not contain any requirement 


that the relief it provides be sought in federal court. The Magistrate Court also has subject matter 


jurisdiction over any other claims which are not preempted by federal law.  


 The plaintiff’s claims that Delta violated its own terms and engaged in conduct which 


proximately caused identifiable money damages is not barred or preempted. E. Airlines, Inc. v. 


Floyd, 499 U.S. 530 (1991). “A federal statute preempts state action in fields of traditional state 


regulation only if the clear and manifest intent of Congress in passing the federal statute was ‘to 


occupy the field to the exclusion of the States.’” Medical Park OB/GYN, PA, 467 S.E.2d 261 (Ct. 


App. 1996). See also, Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 209, 105 S.Ct. 1904, 1910, 85 


L.Ed.2d 206 (1985); Hillsborough County, Fla. v. Automated Medical Laboratories, Inc., 471 U.S. 
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707, 719, 105 S.Ct. 2371, 2378, 85 L.Ed.2d 714 (1985); Jones v. Rath Packing Co., 430 U.S. 519, 


525, 97 S.Ct. 1305, 1309-10, 51 L.Ed.2d 604 (1977). Not only are some of the plaintiff’s claims 


specifically created for redress against airlines, but Delta cannot show any congressional intent for 


federal law to preempt them. 


 Delta must show a conflict between state and federal law for preemption to apply at all. 


Murphy v. Nat’l collegiate Athletic Ass’n, 584 U.S. 453 (2018); Mutual Pharmaceutical Co. v. 


Bartlett, 570 U.S. 472, 33 S. Ct. 2466, 186 L.Ed.2d 607 (2013); Morales v. Trans World Airlines, 


Inc., 504 U.S. 374, 112 S. Ct. 2031, 119 L.Ed.2d 157 (1992). There is no conflict between any of 


the laws pursuant to which the plaintiff seeks relief and any federal law, and none of the relief 


sought by the plaintiff has any state-created regulatory effect as to airlines. To its credit, Delta does 


admit that it can be held liable when it breaches one or more of its own terms. Am. Airlines, Inc. 


v. Wolens, 513 U.S. 219 (1995). Because the plaintiff has alleged this as part of his suit, and 


because that allegation must be taken as true, that is sufficient to deny Delta’s motion. 


 Lastly, the suggestion that the plaintiff cannot have any relief under the Uniform 


Declaratory Judgments Act is, honestly, absurd. As Delta knows, the Act gives this Court “the 


power to declare rights, status, and other legal relations whether or not further relief is or could be 


claimed.” Sunset Cay, LLC v. City of Folly Beach, 593 S.E.2d 462 (2004). There is no conflict 


between a statute allowing the Court to declare the rights of the parties and any federal law on 


which Delta relies. In fact, there is a federal analogue, which does exactly the same thing as our 


State Declaratory Judgments statute. 


Conclusion 


 Airlines do not have absolute immunity from suit. Delta asked the Magistrate Court to 


ignore the fact that it violated its own terms, which is plainly actionable. Delta asked the Magistrate 
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https://protect.checkpoint.com/v2/r01/___https://scholar.google.com/scholar_case?case=365600184474959548&q=preemption+&hl=en&as_sdt=4,41___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6YjA2ZjA2ZDQ1NDJhMzczMzY4OGVkM2M4MGIyNzg5OGE6NzozNmFkOmRmZTg2ODNmMGU3Yzc2ZTJlYWI4YzUyMDAzMGQ2NGJmNDAzNjBhM2FmOGIxMDdlZjNkZjczMGViMzI1YTRjM2U6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://scholar.google.com/scholar_case?case=365600184474959548&q=preemption+&hl=en&as_sdt=4,41___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6YjA2ZjA2ZDQ1NDJhMzczMzY4OGVkM2M4MGIyNzg5OGE6NzozNmFkOmRmZTg2ODNmMGU3Yzc2ZTJlYWI4YzUyMDAzMGQ2NGJmNDAzNjBhM2FmOGIxMDdlZjNkZjczMGViMzI1YTRjM2U6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://scholar.google.com/scholar_case?case=365600184474959548&q=preemption+&hl=en&as_sdt=4,41___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6YjA2ZjA2ZDQ1NDJhMzczMzY4OGVkM2M4MGIyNzg5OGE6NzozNmFkOmRmZTg2ODNmMGU3Yzc2ZTJlYWI4YzUyMDAzMGQ2NGJmNDAzNjBhM2FmOGIxMDdlZjNkZjczMGViMzI1YTRjM2U6cDpUOk4
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Court to ignore Delta losing, damaging, and delaying luggage, which the Montreal Convention 


clearly provides a remedy for, that Delta unilaterally cancelled multiple flights for no contractually 


allowable reason, and for lying to the plaintiff, causing him to search for and chase luggage the 


luggage Delta lost through multiple airports with multiple third parties for days.  


 Neither equity nor the law (including basic contract law and the Montreal Convention) 


allow dismissal where the allegations of the complaint allow the plaintiff to recover.4 The plaintiff 


therefore respectfully requests that the Court remand this case back to the Magistrate Court for 


trial. 


 


      Respectfully submitted, 


      Hawkins & Jedziniak, LLC 


____________________________ 
      Joshua T. Hawkins, S.C. Bar No. 78470 
      Helena L. Jedziniak, S.C. Bar No. 100825 
      1225 South Church Street 
December 18, 2024    Greenville, South Carolina 29605 
Greenville, South Carolina   (864) 275-8142 (telephone) 
       


      Attorneys for Plaintiff 


 


 
4 As previously stated, the law governing motions to dismiss required the Magistrate to deny 
Delta’s motion to dismiss. Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (1999), Doe 
v. Marion, 645 S.E.2d 245 (2007),  Stiles v. Onorato, 318 S.C. 297, 457 S.E.2d 601 (1995) 
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https://protect.checkpoint.com/v2/r01/___https://scholar.google.com/scholar_case?case=8861226150412247821&q=prevail+on+any+theory+motion+dismiss+denied&hl=en&as_sdt=4,41___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6YjA2ZjA2ZDQ1NDJhMzczMzY4OGVkM2M4MGIyNzg5OGE6Nzo1YzQ2OmJlMTE0ZGFmYmY1OTZkM2E3ODNjODc2N2YyM2NjZDJmOWJkNDE5NjZiOWRhNmVjMzNiODZhM2NlZjM0MDg0ZmY6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://scholar.google.com/scholar_case?case=8861226150412247821&q=prevail+on+any+theory+motion+dismiss+denied&hl=en&as_sdt=4,41___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6YjA2ZjA2ZDQ1NDJhMzczMzY4OGVkM2M4MGIyNzg5OGE6Nzo1YzQ2OmJlMTE0ZGFmYmY1OTZkM2E3ODNjODc2N2YyM2NjZDJmOWJkNDE5NjZiOWRhNmVjMzNiODZhM2NlZjM0MDg0ZmY6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://scholar.google.com/scholar_case?case=4174582820307969540&q=prevail+on+any+theory+motion+dismiss+denied&hl=en&as_sdt=4,41___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6YjA2ZjA2ZDQ1NDJhMzczMzY4OGVkM2M4MGIyNzg5OGE6NzpkZWVlOmRlYWJhNjM0ODJiMTJhMmM0ODA0YjlkMDEyN2NhMmU4MDM1YTRlOTY2ZTU4ZGRhNjc3MzZkYWQyNjhiMzVkY2U6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://scholar.google.com/scholar_case?case=4174582820307969540&q=prevail+on+any+theory+motion+dismiss+denied&hl=en&as_sdt=4,41___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6YjA2ZjA2ZDQ1NDJhMzczMzY4OGVkM2M4MGIyNzg5OGE6NzpkZWVlOmRlYWJhNjM0ODJiMTJhMmM0ODA0YjlkMDEyN2NhMmU4MDM1YTRlOTY2ZTU4ZGRhNjc3MzZkYWQyNjhiMzVkY2U6cDpUOk4





STATE OF SOUTH CAROLINA 
 


COUNTY OF GREENVILLE 
 


Joshua Hawkins, 
 


                            Plaintiff, 
 


vs. 
 


Delta Airlines, 
 


                            Defendant. 
_______________________________________ 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN THE COURT OF COMMON PLEAS 
 


CASE NO. 2024-CP-23-07485 


 
 


CERTIFICATE OF SERVICE 


 
 
  I, the undersigned, do affirm that I served/mailed a copy of the foregoing  


 Notice of Appeal to the Circuit Court, to the addresses below, via Process Server, on this date, 


December 30, 2024:  


datkinson@wajlawfirm.com; bpeters@wajlawfirm.com 
Daniel Atkinson 


Brian Peters 
127 Dunbar Street, Suite 200 


Spartanburg, SC 29306 
 


HAWKINS & JEDZINIAK, LLC   


    


      Candie Edwards  
      Paralegal  
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


The Honorable Jessica A. Salvini, Circuit Court Judge 
___________________ 


Joshua Hawkins……........................................................................................................Appellant, 


v. 


Delta Airlines………………………………………............................................Respondents. 
________________ 


Case No. 2024-CP-23-07485 
_______________ 


NOTICE OF APPEAL 
_______________ 


Joshua Hawkins appeals the Order of the Honorable Jessica A. Salvini, dated July 1, 2025, 


denying plaintiff’s Motions to Reconsider in this case. The appellant received electronic notice of 


the entry of Judge Salvini’s orders on July 1, 2025.  


s/Joshua T. Hawkins 
Joshua T. Hawkins, S.C. Bar #78470 


Helena L. Jedziniak, S.C. Bar #100825 
Hawkins & Jedziniak, LLC 


1225 South Church Street 
Greenville, South Carolina 29605 


(864) 275-8142 (telephone)
(864) 752-0911 (facsimile)


Attorneys for Appellant


July 21, 2025 


Jul 21 2025
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 
___________________ 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 


The Honorable Jessica A. Salvini, Circuit Court Judge 
___________________ 


Joshua Hawkins……........................................................................................................Appellant, 


v. 


Delta Airlines………………………………………............................................Respondents. 
________________ 


Case No. 2024-CP-23-07485 
_______________ 


PROOF OF SERVICE 
_______________ 


I certify that I have served a copy of the Appellant’s Notice of Appeal, electronically to the 


Court of Appeals, at ctappfilings@sccourts.org, and to the following attorneys of record for the 


Respondents to the following electronic addresses, on this date, July 21, 2025: 


Wilkes, Atkinson, & Joyner, LLC 
Brian M. Peters, Jr. 
127 Dunbar Street 
Spartanburg, SC 29306 
(864)-591-2355 (Telephone) 
bpeters@wajlawfirm.com 
Attorney for Respondents 


s/Joshua T. Hawkins 
Joshua T. Hawkins, S.C. Bar #78470 


Helena L. Jedziniak, S.C. Bar #100825 
Hawkins & Jedziniak, LLC 


1225 South Church Street 
Greenville, South Carolina 29605 


(864) 275-8142 (telephone)
July 21, 2025        Attorneys for Appellant 
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Paralegal


From: Josh Hawkins
Sent: Monday, April 21, 2025 4:04 PM
To: Brian Peters
Cc: Paralegal; Sulaiman Ahmad; Dan Atkinson; Judy Saad
Subject: Re: Hawkins v. Delta: RE: Courtesy NEF RE: 2024CP2307485


I don’t think there is a signed proposed order. I thought that you check on that and the court said the court 
dismissed the case pursuant to the ruling at the hearing. That means, either no signed order exists at all or it was 
signed after the case was dismissed, which means its not part of the case. 
 
Sincerely,  


 
 


From: Brian Peters <bpeters@wajlawfirm.com> 
Date: Monday, April 21, 2025 at 4:02 PM 
To: Josh Hawkins <josh@hjllcsc.com> 
Cc: Paralegal <Paralegal@hjllcsc.com>, Sulaiman Ahmad <ahmad@hjllcsc.com>, Dan Atkinson 
<datkinson@wajlawfirm.com>, Judy Saad <jsaad@wajlawfirm.com> 
Subject: Hawkins v. Delta: RE: Courtesy NEF RE: 2024CP2307485 
 
Good afternoon Josh, 
  
As a reminder, at the December 3, 2024 hearing, the Magistrate Court asked for a proposed formal 
written Order, which we emailed to the Court on December 4, 2024 and copied you. (You objected to the 
Order.) Ms. Pegg advised Judge Hubbard signed the proposed Order and she mailed it out. I attach the full 
email chain from December 4, 2024. 
  
I look forward to seeing you as well. Hope you all had a good Easter weekend. 
  
Sincerely, 
Brian 
 
Brian M. Peters, Jr. 
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The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and location.


 
 


864.591.2355  Spartanburg 
843.737.6229  Charleston 
 


127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306 
320 Broad St.    |  Ste 220  | Charleston, SC 29401 
 


bpeters@wajlawfirm.com 
www.wajlawfirm.com  
From: Josh Hawkins <josh@hjllcsc.com>  
Sent: Monday, April 21, 2025 3:48 PM 
To: Brian Peters <bpeters@wajlawfirm.com>; Paralegal <Paralegal@hjllcsc.com>; Sulaiman Ahmad 
<ahmad@hjllcsc.com> 
Subject: Re: Courtesy NEF RE: 2024CP2307485 
 
Brian, 
 
I look forward to seeing you Thursday. 
 
I don’t remember there being a written order by the magistrate. The way I remember it, after the magistrate granted 
your motion, the court simply dismissed the case without an order. Am I wrong about that? 
 
Sincerely,  


 
 


From: "efiledonotreply@sccourts.org" <efiledonotreply@sccourts.org> 
Date: Monday, April 21, 2025 at 11:01 AM 
To: Josh Hawkins <josh@hjllcsc.com> 
Cc: Paralegal <Paralegal@hjllcsc.com> 
Subject: Courtesy NEF RE: 2024CP2307485 
 


****** IMPORTANT NOTICE - READ THIS INFORMATION ***** 


NOTICE OF ELECTRONIC FILING [NEF] 


 


A filing has been submitted to the court RE:  2024CP2307485 
 


 


Official File Stamp: 04-21-2025 11:00:47 AM 
Court: CIRCUIT COURT 
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 Common Pleas 
 Greenville 
Case Caption: Joshua Hawkins VS Delta Air Lines Inc 
Document(s) Submitted: Memo/Memo in Support 
     -  Exhibit/Filing of Exhibits 
     -  Exhibit/Filing of Exhibits 
     -  Exhibit/Filing of Exhibits 
     -  Exhibit/Filing of Exhibits 
     -  Exhibit/Filing of Exhibits 
Filed by or on behalf of: Brian Michael Peters, Jr. 
 


This notice was automatically generated by the Court's auto-notification system. 


 


The following people were served electronically: 
 Brian Michael Peters, Jr. for Delta Air Lines Inc 
 Helena LeeAnn Jedziniak for Joshua Hawkins 
 Joshua Thomas Hawkins for Joshua Hawkins 
 Charles Daniel Atkinson for Delta Air Lines Inc 
 


The following people have not been served electronically by the Court. Therefore, they must be 
served by traditional means: 
 East Greenville Summary Court for Delta Air Lines Inc 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain 
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or 
disseminate this message or any attachment. If you have received this message in error, please contact 
the sender immediately and delete all copies of the message and any attachments.  
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Paralegal


From: Brian Peters <bpeters@wajlawfirm.com>
Sent: Wednesday, December 4, 2024 1:19 PM
To: Pegg, Denise
Cc: Judy Saad; Dan Atkinson; Josh Hawkins; Helena Jedziniak; Paralegal
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order


Good aŌernoon Ms. Pegg,  
 
Thank you for the update. We will be on the lookout for a copy of the signed Order. 
 
(I have copied PlainƟff’s counsel to this email.) 
 
Sincerely, 
Brian 
 
Brian M. Peters, Jr. 
 


To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.


 
 


864.591.2355 Spartanburg 
843.737.6229 Charleston 
 


127 Dunbar St. | Ste 200 | Spartanburg, SC 29306 
320 Broad St. | Ste 220 | Charleston, SC 29401 
 


bpeters@wajlawfirm.com 
www.wajlawfirm.com  
From: Pegg, Denise  
Sent: Wednesday, December 4, 2024 1:17 PM 
To: Brian Peters  
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order 
 
I have provided Judge Hubbard with the papers that were emailed. I will mail a copy of the signed Order. 
 
Michelle Pegg 
East Greenville Summary Court 
320 W. Main Street 
Taylors, SC 29687 
864-467-4625 
 
 


From: Brian Peters <bpeters@wajlawfirm.com>  
Sent: Wednesday, December 4, 2024 1:03 PM 
To: Pegg, Denise <DPegg@greenvillecounty.org> 
Cc: Judy Saad <jsaad@wajlawfirm.com>; Dan Atkinson <datkinson@wajlawfirm.com>; josh@hjllcsc.com; Helen Jedziniak 
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<Helena@hjllcsc.com>; Paralegal <Paralegal@hjllcsc.com> 
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order 
 
CAUTION: This email is from an EXTERNAL source. Ensure you trust this sender before clicking on any 


links or attachments. 
 
Good aŌernoon Ms. Pegg, 
 
I understand. We were unsure whether the Judge would sƟll like a formal wriƩen Order, given the 
dismissal entry in the docket (aƩached). We will be on the lookout for the Judge’s entry of a formal Order. 
Thanks again for your help. Enjoy the rest of your week. 
 
(I have copied PlainƟff’s counsel to this email.) 
 
Sincerely, 
Brian 
 
Brian M. Peters, Jr. 
 


 
 


864.591.2355 Spartanburg 
843.737.6229 Charleston 
 


127 Dunbar St. | Ste 200 | Spartanburg, SC 29306 
320 Broad St. | Ste 220 | Charleston, SC 29401 
 


bpeters@wajlawfirm.com 
www.wajlawfirm.com  
From: Pegg, Denise <DPegg@greenvillecounty.org>  
Sent: Wednesday, December 4, 2024 12:42 PM 
To: Brian Peters <bpeters@wajlawfirm.com> 
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order 
 
I did not tell Judy that the judge would not receive the papers. I just told her that the case was dismissed was reflected 
in the central index. 
 
Michelle Pegg 
East Greenville Summary Court 
320 W. Main Street 
Taylors, SC 29687 
864-467-4625 
 
 
 


From: Brian Peters <bpeters@wajlawfirm.com>  
Sent: Wednesday, December 4, 2024 11:34 AM 
To: Pegg, Denise <DPegg@greenvillecounty.org> 
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Cc: Judy Saad <jsaad@wajlawfirm.com>; Dan Atkinson <datkinson@wajlawfirm.com>; josh@hjllcsc.com; Helen Jedziniak 
<Helena@hjllcsc.com>; Paralegal <Paralegal@hjllcsc.com> 
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order 
 
CAUTION: This email is from an EXTERNAL source. Ensure you trust this sender before clicking on any 


links or attachments. 
 
Good morning Ms. Pegg, 
 
Thank you for the update. At the hearing, Judge Hubbard requested Defendant submit a proposed formal 
Order. If Judge Hubbard does not intend to enter a formal order, please advise. (PlainƟff’s counsel is 
copied to this email.) Thank you. 
 
Sincerely, 
Brian 
 
Brian M. Peters, Jr. 
 


 
 


864.591.2355 Spartanburg 
843.737.6229 Charleston 
 


127 Dunbar St. | Ste 200 | Spartanburg, SC 29306 
320 Broad St. | Ste 220 | Charleston, SC 29401 
 


bpeters@wajlawfirm.com 
www.wajlawfirm.com  
From: Pegg, Denise <DPegg@greenvillecounty.org>  
Sent: Wednesday, December 4, 2024 11:17 AM 
To: Judy Saad <jsaad@wajlawfirm.com> 
Subject: RE: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order 
 
Judy  
This case has already been dismissed and is reflected in the central index. 
 
Thank you, 
Michelle Pegg 
East Greenville Summary Court 
320 W. Main Street 
Taylors, SC 29687 
864-467-4625 
 
 
 


From: Judy Saad <jsaad@wajlawfirm.com>  
Sent: Wednesday, December 4, 2024 11:12 AM 
To: Pegg, Denise <DPegg@greenvillecounty.org> 
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Cc: Dan Atkinson <datkinson@wajlawfirm.com>; 'josh@hjllcsc.com' <josh@hjllcsc.com>; 'Helena Jedziniak' 
<Helena@hjllcsc.com>; 'Paralegal' <Paralegal@hjllcsc.com>; Brian Peters <bpeters@wajlawfirm.com> 
Subject: 24-2415: Joshua Hawkins v Delta Air Lines, Inc.: Defendant's Proposed Order 
 
CAUTION: This email is from an EXTERNAL source. Ensure you trust this sender before clicking on any 


links or attachments. 
 
Denise, 
 
Please see attached correspondence to Judge Hubbard from Attorney Brian Peters, Defendant’s 
proposed Order dismissing Complaint in Word format, and Certificate of Service in the above 
matter. 
 
A hard copy is also being mailed to you and Plaintiff’s attorney. 
 
Thank you, 
Judy Saad 
 
CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential and may 
contain information which is legally privileged or otherwise exempt from disclosure. They are intended 
solely for the use of the individual or entity to whom this e-mail is addressed. If you are not one of the 
named recipients or otherwise have reason to believe that you have received this message in error, 
please immediately notify the sender and delete this message immediately from your computer. Any 
other use, retention, dissemination, forwarding, printing, or copying of this e-mail is strictly prohibited.   
CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential and may 
contain information which is legally privileged or otherwise exempt from disclosure. They are intended 
solely for the use of the individual or entity to whom this e-mail is addressed. If you are not one of the 
named recipients or otherwise have reason to believe that you have received this message in error, 
please immediately notify the sender and delete this message immediately from your computer. Any 
other use, retention, dissemination, forwarding, printing, or copying of this e-mail is strictly prohibited.   
CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential and may 
contain information which is legally privileged or otherwise exempt from disclosure. They are intended 
solely for the use of the individual or entity to whom this e-mail is addressed. If you are not one of the 
named recipients or otherwise have reason to believe that you have received this message in error, 
please immediately notify the sender and delete this message immediately from your computer. Any 
other use, retention, dissemination, forwarding, printing, or copying of this e-mail is strictly prohibited.   
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Paralegal


From: Josh Hawkins
Sent: Friday, December 19, 2025 5:56 PM
To: Brian Peters
Cc: Judy Saad; Jackie Taylor; Dan Atkinson; Helena Jedziniak; Paralegal; Sulaiman Ahmad
Subject: Re: Hawkins v. Delta appeal


Brian did you get an order mailed to you or not? We don’t have any record of that ever happening, so I 
assume you didn’t get one in the mail. This isn’t a trick or a ploy or anything other than me trying to make 
sure that is correct. Based on your last email, you didn’t get one. If that’s wrong, tell me. Otherwise I am 
going to say it’s uncontested that neither party received a copy in the mail, because that’s the truth.  
 
Sincerely,  
 
Joshua T. Hawkins 
Hawkins & Jedziniak, LLC 
1225 South Church Street 
Greenville, South Carolina 29605 
Phone: (864) 275-8142 
Fax: (864) 752-0911 
 
 


On Dec 19, 2025, at 5:37 PM, Brian Peters <bpeters@wajlawfirm.com> wrote: 


  
Josh, 
  
Your email is a fundamental mischaracterization of what I wrote. There is no obligation on 
Delta to set forth any facts/submit evidence in this appeal.  
  
Sincerely, 
Brian 
  
Brian M. Peters, Jr. 
  


 
  
864.591.2355  Spartanburg 
843.737.6229  Charleston 
  
127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306 
320 Broad St.    |  Ste 220  | Charleston, SC 29401 
  
bpeters@wajlawfirm.com 
www.wajlawfirm.com  
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From: Josh Hawkins <josh@hjllcsc.com>  
Sent: Friday, December 19, 2025 5:29 PM 
To: Brian Peters <bpeters@wajlawfirm.com> 
Cc: Judy Saad <jsaad@wajlawfirm.com>; Jackie Taylor <jptaylor@wajlawfirm.com>; Dan Atkinson 
<datkinson@wajlawfirm.com>; Helena Jedziniak <Helena@hjllcsc.com>; Paralegal 
<Paralegal@hjllcsc.com>; Sulaiman Ahmad <ahmad@hjllcsc.com> 
Subject: Re: Hawkins v. Delta appeal 
  
Ok so yall did not get a copy of the judgment mailed to yall either. Thank you for confirming, 
and if I got anything wrong, or if you find any evidence that the magistrate court ever mailed 
the filed order to the parties, please let me know.   
  
Merry Christmas! 
  
Sincerely,   
  
Joshua T. Hawkins 
Hawkins & Jedziniak, LLC 
1225 South Church Street 
Greenville, South Carolina 29605 
Phone: (864) 275-8142 
Fax: (864) 752-0911 
 
 
 


On Dec 19, 2025, at 5:08 PM, Brian Peters <bpeters@wajlawfirm.com> 
wrote: 


  
Good afternoon Josh, 
  
First, we are unsure the procedural relevance of your questions/requests at 
this stage of a second level of appeal. Delta’s Motion to Dismiss the appeal 
remains pending, and such Motion to Dismiss is based on your failure to file 
an Initial Brief before the Court’s deadline. Fact questions about the 
proceedings from which you appeal are not relevant to the Court/Clerk’s 
analysis there. See Rule 208(a)(4), SCACR (“Upon the failure of the appellant 
to file and serve his brief within the time prescribed, the clerk of the 
appellate court shall sign an order dismissing the appeal, and the appeal shall 
not be reinstated except as provided by Rule 260.”) (emphasis added). We do 
not agree that you can raise “new” facts or submit evidence on appeal. 
  
Second, as to the merits, which are not ripe for the Court of Appeals’ review, 
we dispute the premise of your questions. The relevant issue was whether 
you had “written notice of the judgment” itself under Rule 18(a), SCRMC. You 
admitted in your filings with the Court that you had written notice of the 
dismissal as of December 4, 2024. According to the Magistrate’s Return, the 
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Magistrate Court did not receive your Notice of Appeal (to the Circuit Court) 
until January 6, 2025—days after the deadline. We refer you to Footnotes 2 
and 3 of Delta’s June 6, 2025 Brief in Opposition to Appellant’s Motion to 
Reconsider, filed in the Circuit Court, along with Exhibit A to that Brief. (I 
attach those filings here for your convenience.)  
  
Last, there is no “discovery” in this appeal. Again, however, please refer to 
the email we attached as Exhibit 1 Delta’s June 6, 2025 Brief in Opposition to 
Appellant’s Motion to Reconsider. 
  
Sincerely, 
Brian 
  
Brian M. Peters, Jr. 
  


 
  
864.591.2355  Spartanburg 
843.737.6229  Charleston 
  
127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306 
320 Broad St.    |  Ste 220  | Charleston, SC 29401 
  
bpeters@wajlawfirm.com 
www.wajlawfirm.com  
From: Josh Hawkins <josh@hjllcsc.com>  
Sent: Friday, December 19, 2025 10:06 AM 
To: Brian Peters <bpeters@wajlawfirm.com>; Judy Saad <jsaad@wajlawfirm.com>; 
Helena Jedziniak <Helena@hjllcsc.com>; Paralegal <Paralegal@hjllcsc.com>; Sulaiman 
Ahmad <ahmad@hjllcsc.com> 
Subject: Re: Hawkins v. Delta appeal 
  
Brian, 
  
I never heard back from you on this. 
  
Do you or anyone in your office have any proof or documentation that the 
Magistrate ever: 
  


1. Provided any order as an attachment to an email? 
2. Mailed a copy of the order to either of us? 


  
I don’t want to misstate anything, but it appears that after you sent a copy of 
your proposed order, Ms. Pegg at the Magistrate Court emailed back and 
said that the Court would mail the signed order. We do not see where the 
Magistrate Court ever delivered that order to either of us.  
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I don’t want to misstate anything, so please let me know if there was ever a 
time the Magistrate Court emailed an order or mailed an order. If we do not 
hear back from you on this, we will reference this email in our filings so that 
the Court of Appeals can see that we did our due diligence on this crucial 
issue. 
  
  
  
Sincerely, 
  
Joshua T. Hawkins 
Hawkins & Jedziniak, LLC 
1225 South Church Street 
Greenville, South Carolina 29605 
Phone: (864) 275-8142 
Fax: (864) 752-0911 
  
  


From: Josh Hawkins <josh@hjllcsc.com> 
Date: Thursday, December 18, 2025 at 2:06 PM 
To: Brian Peters <bpeters@wajlawfirm.com>, Judy Saad 
<jsaad@wajlawfirm.com>, Helena Jedziniak <Helena@hjllcsc.com>, Paralegal 
<Paralegal@hjllcsc.com>, Sulaiman Ahmad <ahmad@hjllcsc.com> 
Subject: Hawkins v. Delta appeal 
  
Brian,  
  
I hope you are well. 
  
Can you please forward me the email from the Magistrate Court from Dec. 4, 
2024, which you contend has a copy of the order attached to it? In searching 
our emails, neither candie nor I can find any email where the Court emailed a 
copy of the order.  
  
We have the email where your office sent the proposed order and we have 
the email where Ms. Pegg says she will mail the order, but we cannot find, 
anywhere, an email where the Court emailed the order. 
  
  
  
Sincerely, 
  
Joshua T. Hawkins 
Hawkins & Jedziniak, LLC 
1225 South Church Street 
Greenville, South Carolina 29605 
Phone: (864) 275-8142 
Fax: (864) 752-0911 
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<6. Memo in Oppositon to Appellant's Motion to Reconsider 6-6-25.pdf> 
<6a. Exhibit 1.pdf> 
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


___________________ 


 


APPEAL FROM GREENVILLE COUNTY 


Court of Common Pleas 


 


The Honorable Jessica A. Salvini, Circuit Court Judge 


___________________ 


 


Case No. 2025-001494 


___________________ 


 


Joshua Hawkins...............................................................................................................Appellant, 


 


v. 


 


Delta Airlines, Inc.,…….……………………….………............................................Respondent. 


___________________ 


 


APPELLANT’S RETURN TO RESPONDENT’S MOTION TO DISMISS 


___________________ 


 


COMES NOW, Appellant, and respectfully requests that the Court deny Respondent’s 


Motion to Dismiss the appeal.  


 Appellant has filed his Initial Brief and his Reply Brief with the Court, but did not filed 


and served the Record on Appeal. Appellant filed on June 16, 2026, a Motion for Extension of 


Time to file the Record on Appeal, and should the Court grant the motion, the Record on Appeal 


will be due June 29, 2026. Appellant has filed the Record on Appeal simultaneous with this Return. 


Should the Court grant Appellant’s Motion for Extension of Time, the appeal may proceed without 


any further delay.  


Appellant respectfully submits that the Court has the authority and discretion to extend the 


time for Appellant to file Record on Appeal. Henning v. Kaye, 307 S.C. 436, 415 S.E.2d 794 


(1992). If the Court grants the motion pursuant to SCACR 263(b) and Henning, then the Record 


on Appeal will be timely as filed before June 29, 2026.  
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For the reasons set forth above, Appellant respectfully requests that Respondent’s Motion 


to Dismiss be denied. Appellant believes an extension will serve justice and that it will cause no 


prejudice to Respondent. 


 


Respectfully Submitted, 


 


HAWKINS & JEDZINIAK, LLC 


 


s/Joshua T. Hawkins     


Joshua T. Hawkins, S.C. Bar #78470 


Helena L. Jedziniak, S.C. Bar #100825 


Sulaiman S. Ahmad, S.C. Bar #106665 


HAWKINS & JEDZINIAK, LLC   


1225 South Church Street  


Greenville, South Carolina 29605  


(864) 275-8142 (telephone) 


Greenville, South Carolina 


June 18, 2026      Attorneys for Appellant 
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


___________________ 


 


APPEAL FROM GREENVILLE COUNTY 


Court of Common Pleas 


 


The Honorable Jessica A. Salvini, Circuit Court Judge 


___________________ 


 


Case No. 2025-001494 


___________________ 


 


Joshua Hawkins...............................................................................................................Appellant, 


 


v. 


 


Delta Airlines, Inc.,…….……………………….………............................................Respondent. 


___________________ 


 


PROOF OF SERVICE 


___________________ 


 


I certify that on this date, June 18, 2026, I filed the foregoing Appellant’s Return to 


Respondent’s Motion to Dismiss and Record on Appeal with the South Carolina Court of Appeals 


via electronic filing, to ctappfilings@sccourts.org. A copy was also served on Respondents via 


electronic service by email, addressed to the attorney of record below:  


Brian M. Peters, Jr.  


Wilkes, Atkinson, & Joyner 


127 Dunbar Street 


Spartanburg, SC 29306 


(864) 591-2355 


bpeters@wajlawfirm.com 


 


Attorney for Respondent   


 


 


 


 


 


 



mailto:bpeters@wajlawfirm.com





4 
 


s/Joshua T. Hawkins     


Joshua T. Hawkins, S.C. Bar #78470 


Helena L. Jedziniak, S.C. Bar #100825 


HAWKINS & JEDZINIAK, LLC   


1225 South Church Street  


Greenville, South Carolina 29605  


(864) 275-8142 (telephone) 


(864) 752-0911 (facsimile) 


Greenville, SC 


June 18, 2026     Attorneys for Appellant 


 






