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STATEMENT OF ISSUE ON APPEAL

' Did the evidénce at the suppression hearing support fhe trial courfs finding that |
feasoﬁable suspicion existed té detain the driver for al drug sniff beyond the initial trafﬁc '
stop where the driver exhibited no concealing behavior and whére tﬁe officer’s oﬁly spéciﬁc L
and arousing obsefvations were that the car was registered té a third party, two air fresheners |

were in the car, and the driver had left from an area of suspected drug activity?



STATEMENT OF THE CASE

The Spartanburg County grand jury indicted Appellant on one c‘.ount ot possession

_with intent to distribute cocaine, one count of possession with intent to methamphetamine,

-one count of possession with intent to distribute hydrocodone, and one count of possession
with intent to distribute clonazepam R.9, L 12-R. 11,1 17; R 281 On July 23,2012, .

Appellant. proceeded {0 trial before a jury-and the Honorable Roger L. Couch. Ricky Kelth
Harrls represented Appellant and Scott Spivey represented the State. R. 1. |
| In the course of the trial, the State dropped the charges for hydroeodone and
clo‘nazepam'. R. 270, 11. 3-25. At the cenclusion of the trial on July 25; 2012, the jury found o
Appellant guilty on the count df possession with intent to distribute methamphetamine. The
jury found Appellant not ‘guilty' on-the count of possession \tvith.intent to distribute cocaine
hut guilty on the lesser included offense ef simple possession.- R 273, ‘11.:3-16. For the
methamphetamine charge Judge Couch. sentenced Appellant tol ten years imprisonment
suspended to service of four years wrth three years of probatlon For the cocaine charge the A

Judge sentenced Appellant to three years concurrent. R. 278 11 12- 17

This appeal follows.



ARGUMENT

THE EVIDENCE DID NOT SUPPORT THE TRIAL COURT’S FINDING THAT

REASONABLE SUSPICION EXISTED TO DETAIN THE DRIVER FOR A DRUG .
SNIFF BEYOND - THE INITIAL TRAFFIC STOP BECAUSE THE DRIVER .
EXHIBITED NO CONCEALING BEHAVIOR AND BECAUSE REASONABLE
SUSPICION OF SERIOUS CRIME DID NOT EXIST MERELY BECAUSE THE
* DRIVER DROVE ANOTHER’S VEHICLE HAVING TWO AIR FRESHENERS
. AWAY FROM AN AREA OF SUSPECTED DRUG ACTIVITY.

STATEMENT OF FACTS
" On the ‘evening of Névember 9, _201‘1_, shortly before 8:30 p.m,, Officer Daniel with -

the Spartanburg County Sheriff s Office received communicaﬁon from Investigators'Roger
Luther and Dan Swad, who had been surveiiliﬁg a gray Dodge Magﬁum at a local gés
station. Tﬁe investigators asked 6fﬁcer Daniel to follow the car on the highway and try to
find grounds_ to stop it. R. 33, L llO'— R.- 34,1. 17; R..39, 1I. 7-8; R. 42, .11. 8-12. Outside of
the inlvestigators’ requést, Officer ;Daniel had no reason to be suspicjoué of the car:’

Q: They just said find some reason to _stob this car, correct? |

A: 'That’s what they asked, yes sif.

‘Q: And did you yourself know why they wanted you to find
" some reason to stop the car? -

A: No, sirt

Q: You just know that they wanted the car to get stopped and
they didn’t have a reason to do it themselves, correct?

A: Correct.

R.42,1.22-R.43,1. 5.
(3 But just to be clear, investigators Lu.ther- and Swad never
relayed to you any information about any alleged criminal

activity afoot involving the vehicle of [Appellant], did they?

A:1don’t recall.



R. 46, 1. 2“4 - R..47, L 3.

After acquiring and trailing the car, Officer Daniel said it “swerved to the left and
failed to maintain .its lane like the driver niay have béén réaching over to the right apd
leaning over.” "R. 34, 11. 21-23. He closed to within'about 3.5 feet, turned his headlights off,
and saw that the.tag light was too dim to illuminate the license plate;. R.. 36; 11. 1-18. Officer _
Daniel stopped. the car He ‘approach‘ed Appellant- and asked fof registrgtion and -
identification; Appellant handed him a valid provisionai license and the registration for the
car in the name of anbther perédn. Around the same time he noticed two aif fresheners
hanging from the .xjearview mirror. Officer Daniel- then instruc,tedl Appellant to walk w1th :
him towards the patrollc'ar. Aware that the area in which Appellant was being surveilied
earlier was linked to drug activity, Officer Daniél_ asked Appellant if he had any narcoti‘cs‘

. b
in the car. Appellant allggcdly “broke .eye contact.” R. 38, L. 19 —R. 41,1 12;R. 48, 1L 1-
23; R. 52, L. 23—R. 63, 1.7.- |

Officer Daniel decided to detéin Appéllarit for investiéat"i.on'be.:yond’.the tgg-light :
Vio.lation and radioed f;r.a canine tc; sniff the car. R. 117, 1. 18-23. A, fourth'ofﬁcér
eventually mﬁvéd with a célnine, Which aiened aroundi the center console. R 81, 1. 10-21.'
The officers found qﬁantities of cocaine, methémphetar;line, and a number of pills and
tablets. R. 140, 1I. 1-13.

Prior to the jury hearing, Appellant.moved to. suppress evidence arising from the
search of Appellant’s car on grounds that the officers’ detention and investigation beyond
issuing a tag-light citation violated the F ourth Amendment. 'R..12, .14-R.13,1.7. -

o in ftﬁe suppression hearing, Officer Daniel tgstiﬁed Appéliant’s provisional liéense

was “suspicious” because the time was 8:30 p.m. and a provisional license is “normally used



just to drive back and forth from work, to church, doctor’s office, and stuff like that.” R.
39,11.9-21. He réviewed the circumstances that led him to call in the canine:

[TThe reason why I réquested the drug dog is from the time I

was asked to help the area he was coming from, the fact that

he swerved over, I thought maybe he was hiding something, .

he had air fresheners hanging from his rear-view mirror when

I question[ed] him, my knowledge of the area and drug

activity, when I questioned him about drugs his reactions

- raised my suspicion. ’

R. 169, 11. 18-24.

Invéstigator Swad also testified, stating that when he caught up to the stop and
parked behind Deputy Daniel, Appellant appeared “very nervous”: ;‘just non — I guess —
confrontational with the — when he asked a question, he looked away and stuff like that.”
R. 63,1 21 —R. 64,1. 3. He also testified that the he heard a report that another officer
recently made undercoyker buys from him in the same make and model vehicle. R. 64, IL.

. 10-15.

‘ Upo_n taking the stand a second ﬁme, Officer Daniel expressly c‘o'néeded that he-
detained Appellant for a.further investigation beyond the initial tag-light violation, and he |
kept Appellant detained until the canine could arrive at the scene and perform a sniff. R. :
117,1. 18 —R. 118, 1. 8.

- After taking the evidence and arguments under consideration, the court found that
reasonable suspicion existed to continue the detention. The court referenced: the testimony |
that Appellant swerved the car while appearing to hide sbmething; that Appellant was

“overly, overly nervous”; that multiple air fresheners were in the car; that the car was

registered to another person; that the car matched the description of another used in

-~



controlled drug buy; and that the car came from what officers considered a high crime area. .
R.137,1.5-R. 138, 1. 21. o

‘During the jury hearing, Appellant again objected to the admission of evidence‘
. arising from the continued stop. R. 167,. 1. 14-R. 168? 1. 19.

o DISCUSSION

Tne enidence d1d not support the trial court’s ﬁnding that a reasongble suspicion
existed to detain Appellant for a drug sniff because nevexhibited no conceeling behavior
and because ;[he officer’s only specific and arousing observations weré that.Appellant
drove another person’s vehicle with two air fresheners away from an area of suspected
drug activi‘ey. “The purpose of the Fourth Amendment is . . .- ‘to prevent arbitrary and
eppre551ve mterference by enforcement ofﬁmals with the pr1vacy and personal secunty of
1nd1v1duals o Umted States v. Mendenhall 446 U S. 544, 553— 54 (1980) (quotmg Unzted
States v. Martinez—Fuerte, 428 U S. 543, 554 (1976)). The 'Fourth Amendment
| _ guarantees “[t]he right of the people to be secure in their pereéns, vheuses, papers, and
effecfs, ageinst unreasonable searchesAand seizures.” U.S. .Con_st. amend; IV. “[T]he.
underlying eommand of the Fourth Amendment isA"alvwaAys that searches and seiznreé be
reasonable.” Wilsnn v. Arkansas, 51'4 U.S. 927, 931 (1.995). The Fourth_Amendment is
applicable to the States through the Due Process Clause of the Fourteenth'Amendment.
Mapp v. Ohio, 367 U.S. 643 (1961). |

~ Traffic stops are reviewed under the etandard set forth in Terry v. bhio, 392 U.S.-

1 (1968), because a trgfﬁc stop is more analogous.to an investigative detentien than a
| custodial arrest. See United State; V. Rusher, 966‘ F.2d 868, 8:75m (;1th Cir. 1992).

Consequently, Terry outlines a two-prong test for analyzing the constitutionality of a



traffic -Stop: (D) Whether the police officer's action was’ justified at the inception ‘of the
traffic stop; and (2) whether the pelice ofﬁcer's subsequent actions were reasonably
related in scope and duration to the circumstances that justified the rstop. Rusher, 966
F.2d at 875. |
 “Asa general matter, the decision to stop an automobile i’s reasonable Where the
police have probeble canse to-bel_ieve that a traffic violation Ahats oecurred.-f’ . Stdte ‘v.A
Bz_ttler, 343 S.C. 198, 201, 539 S.E.2d 4145-416 (Ct. App. 2000) (citations omitted). “An
investigative detention must be temporary - and last no vlon;ger than is necessary to
effectuate the purpose of the stop and the scope of the defent1on must be’ carefully

ta1lored to its underlying Justlﬁcatlon » State-v. Pichardo, 367 S.C. 84, 99, 623 SE2d -

.. 840, 847-48 (Ct. App. 2005) (cmng Florida v. Royer 46OU S 491 (1983))

Once the initial purpose of a stop has been fulfilled, further detentlon 15 beyond -
- the scope-of the stop and therefore 1llega1 unless the officer has reasonable suspicion that
a serious crime is afoot State v. Tindall, 388 S. C. 518, 521 698 S.E. 2d 203 205 (cmng
US. v. Sullivan, 138 F.3d 131 (4th C1r 1998)) “‘Reasonable snsplcmn requlres a
partlcularlzed and objectlve basis that would lead one to suspect another of cr1m1na1
activity.”” State v. Khtngratsaiphon, 352 S.C. 62, 69, 572 S.E.2d 456, 459 (2002)
(quoting United States v. Cortez, 449 U.S. 411, 418 (1981)). In determining whether
reasonable suspicion eXists, the court must consider the totality of the circumstances
State v. Rogers, 368 S.C. 529, 534, 629 S.E.2d 679, 682 (Ct. App. 2006). |

Nervousness alone is not a reasonable h_asis for suspicion of criminal activity.

State v. Provet, 391 S.C. 494, 502, 706 S.E.2d 513, 517 (Ct. App. 2011) (discussing Stare

v. Rivera, 384 S.C. 356, 682 S.E.2d 307 (Ct. App. 2009); see also Delaware v. Prouse,



| 440 U.S. 648, 657 (1979) (recognizing that “law enforcement officers signaling a moving
automobile to pull over [entails] a possibly unsettling show of authorityf’ that “may create
substantial. anx1ety”) Additionally, [j]ﬁst as an officer's knowledge of a suspect'e past
arrests or convictions is inadequate to furmsh reasonable suspicion; so too is knowledge
that a suspect is merelyn under investigatien, which is an even more ;[entatiile, potentially :
innocuous step towards determining criminal acti;/ity.” U.S. v. Foster, 634 F.3d 243, 24_-7 _
(4th Cir 2011). | |
In State v. Provet 391 S.C. at 504-505, 706 S E.2d at 518-519, this Court held
~ that reasonable susp1c1on of a serious crime existed when the dnver s behavior was
deceptwe and nervous and when the officer observed several spemﬁc indicators that the
driver could have been illegally transporting drugs ever 5 long haul in the vehicle. The
driver said that he was Visitvi‘ng( girlfriend while driving another girlfriend’s Veﬁiele;”that
he had just left a Holiday 'Irum even though the officer obSeryed the traffic violation prior
to the hotel’s exit on the iﬁterstate; that he Was'steying in Greeﬁville for two daj;s but h"a'd
no lug\;gage; and the 'drivef élso had extremely shaky hands anel aecelerated breething. fd. | .
The indica’tors of crimiﬁal activity included the thifd-party registration of the Vehicle;‘
“numerous” fast feod bags in the vehicle; and the presence of “sevefal” air fresheners in
the vehicle that “produced a strong odor.” Id |
In contrast, in State v. Tindall, 388 S.C.\518, 523, 698 S.E. 2d 203, 206 (2010), the
South Carolina Suprerhe Court held that reasonable suspicion of a serious crime did not
exist when the driver did not exhibit cenceaiing behavior alfhough he was slightly nervous
and the officer observed a few specific signs 'ef potential illicit activity. The driver was

going to Durham, a known drug hub; the vehicle was rented the previous day to another



© person and was due in Atlanta on the day of the stop; the driver did a felony stretch upon
exiting the vehicle; and the drivgr seemed ﬁervous., Id. The driver was also initially étopped
for speeding, following too closely, and failing to maintain a iane, ‘but the Court did not
discuss the violations in its analysis of re;;ongblé suspicion. Id. at 522, 698 S.E.2d at 205.
See also Staté V. Rivera,:384 S.C. at 363, 682 S.E.2d at 3 11 (afﬁrmAingyno reasonable
suspiqion because “Reépondcnts’ nervousne'ss, standing alc')né; did not creaté 'a sﬁspicion .
of criminal behavior [and] thé ‘stories’ the respondents told [w]ere not sdincOnsi"stent as
to indicate cfiminal activity ....”). . | |

In this case, the record does not suppert the trial court’s finding of reasonable
suspicion ﬁrSt and foremost because the court’s inferences were not supported by the
“evidence. In its ruling, the court stated there was .testimdny that Appellant appeared to_reéch
and hide sgméfhiﬁg-wheﬂ he swerved. However, no -grounds ex‘is'te‘d >fovr thé court to infeA:r_‘
that Appellant was awére a patr;)I éar Waé _behind hifn br that he had é reasoﬁ in generél to -
reach and hide something. Fﬁrthér, the Cot;rt' found that Appellant '\-zvas “overly, overly -
nervous.”  However, Ofﬁcer Daniel was the in§e;stigating ofﬁcer.and hié t‘éstiﬁlony Was
" merely that Appellant “broke eye contact” when the 'subjécf of di‘ug.s.arose'.- Inveétigator
Swad did téstify that Appellant waé Very nervous, but the allegation was flimsy: he ‘was
observing from inside a vehicle parked behind\ Deputy Daniel’s' Vehiéle, aﬁd his
description of the specifics of the nervousness was merely fchat Appellant was “just non —
I guess — confrontational Wi£h the — when hé asked a question, he lodked' éway and stuff
like that.” Finally, the trial court found reasonable suspicion was suppért by the ongoing

investigation of Appellant, which disclosed that he was previously involved in a deal using a

vehicle with a matching description. However, no testimony in the record supports the



conclusion -that Ofﬁcer Daniel was.aware of the inVestigation or prior drug deal in a
matching Vehicle. The testimony shows Investigators Swad and Luther knew of these facts,
but they never relayed that information to Officer Daniel. Officer Daniel specifically stated
. he detained Appellant.and called in the canine based on Appellant’s swerve, the two air |
freSheners, his krlowledge of the area’s drug activity, and Appellant’s ‘reactions to
questioning.' |
~ Second, the record does not support the ex1stence ofa reasonable suspicion because .

like in Tindall and unlike in Provet Appellant exh1b1ted no conceahng behavior or
‘excessive nervousness. ' The record contains no evidence 'that in_the course of the traffic
stop, Officer Daniel was cognizant of any deceptive statements or attempts at concealment
made by Appellant At most, Ofl'lcer Daniel could only speculate that when Appellant
‘swerved he was reachmg to p0551b1y hide something. He also said Appellant broke eye
{» contact vl/hen the topic of drugs came upv. Putting aside the fact that most people acquire and
‘break eye 'COntact repeatedly throughout most conversations, a niomentary break in‘eye

| contact is far less euggestive to a reasonable observer of 'leelings of fear,, gullt, or anxiety
than the: extrerne shaking of hands coupled with the acce_lerated breathlng discussed in

,P‘rove't. . |

* Thus, only four observations hy Officer Daniel were relevant to arouse suspicion:

“two air fresheners were in the car; the car was registered to another person; the car came
from what Officer Daniel considered a high crime area; and the car swerved while appellant

l : , ,
appeared to reach for something. Looking closer, having two air fresheners in a vehicle is

! Importantly, even if Officer Daniel had been aware of the investigation, under Foster
the knowledge would have been inadequate to furnish reasonable suspicion and would

have properly been accorded very little weight alongside any other factots.
10 '



not uncommon and generally innocuous. Officer Daniel did not testify they emitted a strong
odor or that he recalled their scent at all; t‘herefore,’ suspecting they were intended to mask
the smell of drugs from a 'né)sy officer ‘or a cénine was not reasonablg. ‘And suspecting |
someone possesses drugs becaﬁse he sfeered momentarily outside of a laﬁé Whilé appearing
to reach for soﬁetMng is beyond tenuous. Indeed, under Tindall, the traffic viéiaﬁbn
| probabfy should not have been considered at all. Plainly, the facts of 7. indail——the ‘thir‘d— :
party .registration of the- vehicle, the driver’s “numerous” fast fobd lbags and -air
fresheners, and the rentiﬁg and driving of a car from one plécé ato avfaraWay drug hub
and back the same day—present a much more com‘pvelling case fof rveasonable.suspicion;
nonetheless, the indicators were insufficient to sufmount the protectioné of the Fourth
Amendment. |
In applying stapdards for the protection of Constitutional rvights,liti‘s" imppﬁant to
view _the{ facts of a case through the _iens of a hypothetically innocent };;efson in the sarﬁe
- circumstances. See; e.g., United States v: Foreman, '36.9 F.3d. 776, 781 (4th. Cir. 2004) '
(holding “[t]he értiéulated factors together rnust serve to eliminate.'a éubstantia}portion o‘f ‘
“innocent travelers beforé the requirement of reasoriable' sﬁspicioﬁ will be sa'tisﬁeél”).
Here, the trial court-held that the Fourth Amendment permits a layv enforcement ofﬁcer to
detain and investigate an innocent pefson'@henevér he drives another person’é thicle
having two air fresheners away from an area of suspected drug activity if the driver
momentérily crosses the yellow line.
The Fourth Amendmeﬁt authorizes a law enforcement officer to make a further
investigation upon entertaining how specific, identifiable. facts and circumstances

reasonably suggest that the public welfare is in peril. It is not a license for a law

11



enforcement officer to make a bet—even if it to him it feels like a winnable one.

The exclusionary rule prohibits the use of evidencé obtained directly or indifectly
throngh an unlawful seafch or seizure under the fruits of the poisonons tree doctrine. See .
Woﬁg Sun v. United States, 371 U.S. 471, l484 (1963)' see aiso State v. Nelson, 33:6 S.C. |
186, 519 S.E.2d 786 (1999) (ﬁndmg evidence is not admissible under the "fruit of the
poisonous tree" doctrlne when the pohce exp101t an unlawful search to seize ev1dence that -
Would not have ofherw1se come to light). The Fourteenth Amendment incorporates the ‘
rule of excludlng evidence obtained through an illegal searcn or seizure and makes it
applicable to the states. Mapp v. Ohio, 367 U S. 643 655 (1961) Accordmgly, the trial
court should have excluded the ev1d§:nce ar1s1ng from Appellant s contlnned detention

after the traffic stop.’

CONCLUSION
For the foregoing reasons, Appellant requésts that the Conrt reverse the decision of
the trial court and dismiss the charges against Appellant.

Respectfully submitted,

BenJamm‘John
Appellate Defend
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