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3

1 (WHEREUPON, proceeding commenced at 10:05 a.m.)

2      THE COURT: Call the case.

3      MR. JONES: Yes, sir.  This is the matter of Hakeem

4 Evans versus the State of South Carolina.  Case number

5 2022-CP-30-627.  My name is Zachary Jones for the State of

6 South Carolina.  Mr. Evans is present, as is his attorney,

7 Ashley McMahan.  Mr. Evans was indicted by the Laurens

8 County Grand Jury for murder, possession of a weapon during

9 the commission of a violent crime, and armed robbery. Those

10 indictment numbers are 2021-GS-30-497, -498, and -499. 

11 He was represented by Michael Gambrell.  

12      On August 4, 2021, Mr. Evans appeared before the

13 Honorable Frank R. Addy, Jr. and pled guilty to the charge

14 of armed robbery and to voluntary manslaughter as a lesser

15 included offense of the murder charge.  As part of the plea

16 agreement, the State agreed to dismiss the weapon charge and

17 not to oppose a concurrent sentence.  Following the plea

18 colloquy, Judge Addy sentenced Mr. Evans to 23 years

19 imprisonment on both charges to run concurrently.  

20      Mr. Evans then filed a pro se notice of request for

21 appeal in the South Carolina Court of Appeals on September

22 the 1st, 2021.  On September 14, 2021, the Court of Appeals

23 informed Mr. Gambrell that Mr. Evans had filed a notice of

24 appeal and identified multiple deficiencies, including

25 failure to prove that the notice of appeal had been served
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1 upon the necessary parties.  

2      On September 24th, 2021, Mr. Gambrell responded by

3 filing a notice of appeal accompanied by proof of service

4 dated September 22, 2021.  The Court of Appeals then

5 dismissed the appeal for failure to serve and file the

6 notice of appeal within 10 days of the August 4, 2021

7 conviction and sentence as required by the rules of

8 appellate procedure.  The remittitur was sent on November 9,

9 2021, and this application was filed on July 21, 2022. 

10      THE COURT:  All right.  Ms. McMahan, are you ready to

11 go forward? 

12      MS. MCMAHAN:  I am, Your Honor, but I believe Mr. Evans

13 has some issues he'd like to address to the Court first. 

14      THE COURT:  All right.  Mr. Evans, good morning.

15      THE APPLICANT:  Good morning, sir.  How you doing

16 today, sir? 

17      THE COURT:  Fine, thank you.  Mr. Evans, your attorney

18 indicates that you have some things you want to bring to my

19 attention.  Is that correct? 

20      THE APPLICANT:  Yes, sir.  He just brought something to

21 my attention. You said Gabriel (sic) did what?  He put in

22 for appeal?  

23      MR. JONES:  The procedural history of the notice of

24 appeal, I was just ---

25      THE APPLICANT:  Gabriel (sic) never put in for appeal.  
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1     MR. JONES:  Well, the records of the Court of Appeals

2 indicate that there was a notice of appeal filed by Mr.

3 Gambrell after Mr. Evans filed a notice of appeal. However,

4 the Court of Appeals still dismissed the appeal for failure

5 to timely serve and file the notice of appeal. 

6      THE COURT:  So Mr. Evans filed his notice of appeal pro

7 se, and then Mr. Gambrell filed a notice of appeal? 

8      MR. JONES:  Yes, Your Honor. 

9      THE COURT:  Okay. How far apart were those filed? 

10      MR. JONES:  The pro se notice was filed on September 1,

11 2021.  Mr. Gambrell's filing was on September 24, 2021.

12      THE COURT:  All right. Yes, sir, Mr. Evans. 

13      THE APPLICANT:  I never knew he put an appeal in.  I

14 never got a letter.  When I got my time, I never even heard

15 from Mr. Gabriel again, ever.  This is -- I think that's him

16 right there.  It's been so long since I've seen him.  I

17 never heard from that man again.  He never put in for no

18 appeal.  I put in my own appeal.  I didn't even know I could

19 put an appeal.  He didn't even tell me that.  He didn't even

20 put it in for me.  I had to go to another inmate going

21 through R&E.  They helped me put in for appeal.  They

22 accepted my appeal, then they came back and denied my

23 appeal.  And I didn't know.  I didn't know.  That's what I

24 got to say. 

25       THE COURT:  Yes, sir. And Mr. Evans, I'm going to give
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1 you –- well, you certainly have an opportunity to testify,

2 and you can tell me whatever you would like to tell me in

3 regards to that as well this morning. 

4      THE APPLICANT:  I'm sorry.  My apologies.

5      THE COURT:  No, sir. 

6      THE APPLICANT:  When it comes to my lawyer, I've been

7 trying to fire her.  I don't think she have my best

8 interest.  She had not did much, and I mean, I don't really

9 understand a PCR, to be honest with you.  She had not the

10 time to break that down to me.  She even told me that the

11 State don't have the money to get the test done that I need

12 done for my learning disability and my mental health.  She

13 told me that the State can't do -- can't pay for that.  So,

14 I mean, you don't even have conversation about my case. We

15 have a conversation about how I don't want her on my case. 

16 But I'm here today to ask you, would you please, please,

17 find in your heart to give me another lawyer, please?  

18      THE COURT:  And from looking at the materials, Mr.

19 Evans, I believe that that was a request that was made to

20 Judge Cole, who ruled on that.  I'm not sure exactly when

21 that was.  Can either one of the lawyers tell me when Judge

22 Cole ruled on that motion?

23      MS. MCMAHAN:  August 20th.

24      THE COURT: Of 2024?

25      MS. MCMAHAN: Yes, Your Honor.
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1      MR. JONES: Yes, Your Honor.

2      THE COURT:  So, Mr. Evans, you had made a request to

3 have a new lawyer appointed, and apparently Judge Cole heard

4 that back in August of 2024, less than a year ago.  And I

5 believe Judge Cole indicated that you had two options.  You

6 could either not have Ms. McMahan represent you, or you

7 could hire a lawyer if you wanted to do that, or you were

8 going to have to be pro se represent yourself in this PCR

9 application.  And so, that's already been ruled on by a

10 judge previously. I can't go behind that judge and now say,

11 I'm going to give you a new lawyer, because Judge Cole has

12 already considered that and given you your options.  So, I

13 consider this morning to be, you can go forward with Ms.

14 McMahan, or you can go forward pro se under the

15 circumstances.  Which one would you like to do? 

16      MR. EVANS:  What do that mean, the second one you said? 

17      THE COURT:  Pro se, meaning that you represent

18 yourself.  You don't have a lawyer represent you.  

19      MR. EVANS: Can I –- so there's nothing you can do to

20 like, so I could have time to go over my case or something? 

21 I don't –- I don’t understand nothing that we're doing here

22 at all, to be honest with you.  I mean, can we reschedule

23 this at all? 

24      THE COURT:  So, no, sir.  This is the appointed time

25 and hour for this matter to be heard.  And so I can't.  I'm
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1 not going to grant a continuance under the circumstances.

2 Ms. McMahan indicates that she is ready to go forward.  The

3 State indicates that they're ready to go forward.  And so,

4 we're prepared to go forward.  Your only choice today would

5 be either to represent yourself or have Ms. McMahan

6 represent you as part of this PCR application.  Because

7 Judge Cole has already ruled on that.  I've got no ability

8 to go beyond what Judge Cole had ruled and say that you get

9 a new lawyer under the circumstance.

10      THE APPLICANT:  What do I need to represent myself? 

11      THE COURT:  Well, I would caution you to think very,

12 very, very closely about that.  Ms. McMahan has a lot of

13 legal experience.  She has training.  She's got experience

14 in these types of cases that you do not have.  And her

15 expertise in this area would be of great assistance to you

16 as prosecution of this post-conviction relief application.   

17     THE APPLICANT:  Sir, we have not discussed my case,

18 really.  I mean, we have not discussed my case or nothing. 

19 That’s what I’m trying to explain to you, like.  I don’t –-

20 I'm asking for some help.        

21      THE COURT:  Yes, sir.  But, Mr. Evans, this is the hour

22 for your post-conviction relief hearing. 

23      THE APPLICANT:  I didn't even know about it until the

24 other day.  I didn't even know I was going to court until

25 the other day. 
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1      THE COURT:  Yes, sir.  But your two options are either

2 to have Ms. McMahan represent you, which I would highly

3 suggest that you do, or you represent yourself under the

4 circumstance. 

5      THE APPLICANT: Can they give me a continuancy? (AS

6 SPOKEN)

7      THE COURT:  No, sir. I’m not going to give a

8 continuance.  And this matter has been pending since 2022

9 when this application was filed.  We're already approaching,

10 if it's not three years, it's pretty close to three years

11 already.  And so this is the appointed hour for your

12 post-conviction relief hearing.  And so, I'm not going to

13 give you a continuance.  So, under the circumstances, do you

14 want Ms. McMahan to represent you or do you want to go

15 forward pro se? 

16      THE APPLICANT:  I really don't –- I don't understand

17 why this --  I don't understand.  When I talked to that

18 judge that day, it was like he was in a bad mood.  He just

19 didn't want to hear nothing nobody had to say when he sent

20 me there that day.      

21      THE COURT:  Well, but, Mr. Evans, that's the order

22 that's been filed in this case.  It is the law of the case,

23 meaning that those are the options that you had, and you had

24 had those, and at least knew about those, since August of

25 last year.  And here we are in March and we're ready to have
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1 the case heard.  And so Judge Cole indicated to you what

2 your options were a fair number of months ago.  And now I'm

3 not going to grant a continuance under the circumstance. 

4      THE APPLICANT:  So, you won’t –- she don't know nothing

5 about my case.  We ain’t really talked about my case or

6 nothing. Like, so you just want her to take my case, but we

7 ain’t even have a real conversation about my case.  She

8 ain’t did nothing she's supposed to do.  But you want me to

9 sit here and whether I do it or not, you're telling me

10 you're not going to give me the continuancy. (AS SPOKEN)  So

11 it doesn't matter what I want to do.  It's all up to you

12 what you want to do.  Because regardless or not, my life --

13 my life is in this woman's hands.  I'm telling you.  She

14 don't care at all about my case.  I'm telling you this.  And

15 that's the same thing I told the last judge.  The only work

16 she did was to get me down there. That's the most work she

17 ever did was to get me down there to fire her.  I've been

18 locked up five years.  Five years I've been locked up.  Five

19 years. And the first time I go to court, I'm trying to fire

20 my lawyer. 

21      THE COURT:  Yes, sir, but Mr. Evans, we've talked about

22 that a couple of times already.  I can't go beyond Judge

23 Cole's order.  So your choices are have Ms. McMahan

24 represent you, which I would highly suggest that you

25 consider that, or you represent yourself.  Which one do you
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HAKEEM EVANS: Direct Examination by Ms. McMahan 11

1 want to do today? 

2      THE APPLICANT: It don't look like I got a choice, but

3 to let her represent me. 

4      THE COURT:  All right.  Very good.  All right.  Ms.

5 McMahan, you ready to go forward? 

6      MS. MCMAHAN:  Yes, Your Honor.  The Applicant will call

7 Mr. Evans. 

8      THE COURT:  All right.  Mr. Evans, you'll come around

9 here and be sworn, please.  

10                         WHEREUPON, Hakeem Evans, having

11 first been duly sworn, testified as follows:

12      THE COURT:  Mr. Evans, you're going to need to speak

13 into that microphone right there, okay? 

14      MR. EVANS:  Yes, sir.  I don't know how to -- I don't

15 know.  I don't understand a PCR.  I'm trying to explain to

16 you that I don't understand a PCR.  You're not, you don't

17 even...

18      THE COURT:  Ms. McMahan is going to ask you some

19 questions, okay?  Ms. McMahan, are you ready? 

20      MS. MCMAHAN:  Yes. 

21                    DIRECT EXAMINATION

22 BY MS. MCMAHAN: 

23 Q    Would you please state your name for the record? 

24 A    Hakeem Evans. 

25 Q    Would you please spell your first name for the court
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HAKEEM EVANS: Direct Examination by Ms. McMahan 12

1 reporter? 

2 A    H-A-K-E-E-M. 

3 Q    Who was your attorney that originally represented you

4 at your ---

5 A    Michael Gabriel. (sic) 

6 Q    How many times do you think you met with him? 

7 A    Twice. 

8 Q    Were you in jail the whole time?  Were you out on bond?

9 A    No, I was in Spartanburg County and I came to Laurens

10 County. 

11 Q    And were you in Spartanburg County on charges related

12 to these charges in Greenwood? 

13 A    No, the charges -- the charges are not from Greenwood.

14 The charges are from Laurens County. 

15 Q    I'm sorry, Laurens County.  The Spartanburg and Laurens

16 charges were together, right? 

17 A    (NON-VERBAL RESPONSE)

18 Q    They occurred out of the same incident; did they not?

19 A    Same incident?  What do you mean by same incident?  

20 Q    I'm going to move forward.  Do you understand today

21 that if you win your PCR, you don't get released, that you

22 actually go back to the detention center and start over with

23 a new bond hearing? 

24 A    Say what, now? 

25 Q    You understand that if you win a PCR, you don't get
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HAKEEM EVANS: Direct Examination by Ms. McMahan 13

1 released. You go back to the detention center and start over

2 as if you just got arrested with a new bond hearing? 

3 A    Yes. 

4 Q    And do you understand that the murder charge will come

5 back if you are successful?  So you would be facing life

6 again? 

7 A    Yes. 

8 Q    You still want to go forward knowing that you can face

9 life if you are successful? 

10 A    So basically, if I win this PCR, you'll still be my

11 lawyer? 

12 Q    No, sir.  But you would start your criminal case over

13 and you would have murder back on the table and you'll be

14 facing life again? 

15 A    Yes. 

16 Q    And you still want to go forward? 

17 A    Yes. 

18 Q    Okay.  So you said you met with Mr. Gambrell two times

19 in Laurens County? 

20 A    Yes.

21 Q    Do you remember how long you probably met with him?

22 A    Maybe a few minutes. Not long. 

23 Q    I'm sorry. What did you say, a few minutes? 

24 A    Maybe a few minutes. Not long. 

25      THE COURT: Speak up. 
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HAKEEM EVANS: Direct Examination by Ms. McMahan 14

1 Q    The first time you met with him, what did you guys talk

2 about?  Do you remember?  

3 A    What did we talk about?

4 Q    What did he say? 

5 A    Want me to tell you what he said? 

6 Q    Sure.  What did you guys talk about the first time you

7 met? 

8 A    We talked –- we talked.  He came, he introduced himself

9 as my lawyer, and he told me he would be on my case.  I

10 think. And I think by the second time I seen him, he was –-

11 by the second time I seen him, he was ready for me to go to

12 court or something. 

13 Q    Did you go over the discovery in your case at all? 

14 A    Only thing we went over, he just showed me a video,

15 that's about it.  He just showed me a video, that's it. 

16 Q    And what was the video of? 

17 A    Of her –- of the girl. Of the -- a video of the girl.

18 Q    Your –- one of the co-defendants? 

19 A    Yeah. 

20 Q    And what did the video have in it?  Do you remember? 

21 A    It was a video of her talking to the police. 

22 Q    It was her statement that she gave to the cops? 

23 A    Yeah, something like that. 

24 Q    Did you explain to Mr. Gambrell that you'd had some

25 special ed type situation going on in your life? 
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HAKEEM EVANS: Direct Examination by Ms. McMahan 15

1 A    I specifically explained to Gabriel (sic) that I needed

2 to be evaluated, and I told him that I had mental health

3 problems and I was taking medication.  He didn't really too

4 much care about that.  He even told me -- he even told me

5 that he talked to my dad.  Told me he talked to my dad. He

6 ain’t never even talked to my dad.  My dad never talked to

7 him before I went to court. 

8 Q    Did you want a trial in this case or did you want a

9 plea? 

10 A    I took a guilty plea. 

11 Q    The whole time you wanted a guilty plea? 

12 A    No, I was just doing whatever Gabriel say. 

13 Q    What did you want though?  Did you want a trial or did

14 you want to get a plea deal? 

15 A    I wanted to fight for my life. 

16 Q    Okay, but then answer my question.  Did you want to go

17 to trial or were you trying to get a better plea deal? 

18 A    I wanted a trial. 

19 Q    Okay, tell me about the conversation you had with Mr.

20 Gambrell that convinced you to take the plea offer then. 

21 A    He was just telling me this is your best –- this is

22 your best chance right here, and you should go with it.  I'm

23 a try to get you –- what is that?  I'm a try to get you 15

24 years if the judge go for it.  I don't know if he gone go

25 for it.  Make sure you show some remorse.  Say you're sorry
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HAKEEM EVANS: Direct Examination by Ms. McMahan 16

1 to the family. All this and that, and stuff like that.

2 Q    Well, that sounds more like a conversation you had just

3 before you walked in for a plea, but what kind of

4 conversation did you two have about a trial versus a plea

5 that made you change your mind and want to plead guilty? 

6 Was that because ---

7 A    He told me that he talked to my family. 

8 Q    Okay. What did he say that he talked your family about?

9 A    He told me that he talked to my family and they was

10 like I should take it. 

11 Q    That your family said you should take it? 

12 A    Yeah. 

13 Q    When did you find out he didn't talk to them? 

14 A    Oh, after I caught the time.  I got back and called my

15 dad. 

16 Q    When you got back to the detention center that day or

17 when you got back? 

18 A    I got back to the detention center that day.  My dad

19 say he never talked to him. 

20 Q    And did you guys ever have a conversation about an

21 appeal? 

22 A    He never even told me that they had a ten day appeal. 

23 I mean, I would figure a lawyer would put appeal in, if

24 anything, but I didn't know about it either.  I didn't know

25 about it.  And by the time I figured it out and I put it in,
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HAKEEM EVANS: Direct Examination by Ms. McMahan 17

1 I put it in and I wrote him.  It was like when I left that

2 courtroom, I never heard from Gabriel again.  I mean, I

3 could write letters, whatever, never heard nothing from him.

4 Q    Were you scheduled to go to trial that day, or were you

5 just scheduled for the plea that day? 

6 A    He was like, you could either –- hold on. I mean –- I

7 don't remember.  He brought me the paper.  He said, sign

8 this paper.  He said something about sign this paper, but if

9 you don't want to, when we get there, I can just rip the

10 paper up.

11 Q    So, he told you to sign a piece of paper? 

12 A    Yeah, he said it was a plea.  It was a plea, but he

13 said, if you don't want to take this plea when we get there.

14 Q    Was it the sentencing sheet?  Did it look like it had a

15 bunch of lines on it?  He had signed on it too? 

16 A    I can't remember.  I know I signed on it, though. 

17 Q    So he told you he could rip it up if you didn’t want

18 the plea? 

19 A    Yeah, he told me, yeah. If you don't want the plea, we

20 could just rip it up by the time –- know what I’m saying, we

21 get there. Know what I’m saying?  I wasn't planning on

22 taking no plea, but he was just like, yeah, this is a plea,

23 but just sign it for now and when we get there, such and

24 such. 

25 Q    Did you guys have a discussion about how much time you
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1 were facing with the charges that you had? 

2 A    No, not really.  We never really discussed my case like

3 that, to be honest.

4 Q    So you said he showed you the statement of your

5 co-defendant? 

6 A    That's about it. 

7 Q    Did you talk about your co-defendant and the fact that

8 she was working with the police on this?  That she had kind

9 of flipped? 

10 A    He showed me the video. 

11 Q    Okay. 

12 A    That's it. 

13 Q    Did he have a conversation with you about how she was

14 going to testify against you? 

15 A    No, he never had a conversation about she was going to

16 testify or nothing.  I don't remember no conversation about

17 testifying.

18 Q    You said that he never told you that you had 10 days to

19 file an appeal? 

20 A    No, he never told me.  I put it in myself.  I asked

21 another inmate about how can I do a appeal.  When I got down

22 to Kirkland, he filled it out for me because I can't read. 

23 He filled it out for me and sent it off, and the appeal came

24 back.  They accepted my appeal, and not too long later, I

25 got another letter saying that my appeal was denied because
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1 it was put in too late.

2 Q    Okay, and what would have been your grounds that you

3 wanted appealed if it had been timely filed?  Do you know?

4 If you'd been able to put an appeal in on time, what would

5 you want the appeals court to look at about your guilty

6 plea? 

7 A    That I have mental problems and I have some problems

8 and stuff and -- I'm not used to sitting up here talking. 

9 I'm not used to even talking for myself to be honest. 

10 Q    And so the problems would have related back to, sort

11 of, what had started in high school where you started

12 getting mental health help and all that? 

13 A    Yes, ma'am.

14 Q    And about how you hadn't gotten any since high school?

15 A    Yes, ma'am.  Yes, ma'am.  

16 Q    Do you recall anything else that you and Mr. Gambrell

17 may have discussed about your case? 

18 A    Like I say, as soon as I got to Laurens, it was like

19 Mr. Gabriel was right there waiting on me. 

20 Q    Did he ever come up to Spartanburg while you were

21 waiting there? 

22 A    No, he never came to Spartanburg.  Laurens County took

23 over my charges.  I went to Laurens and Gabriel, they put, I

24 think it was something, a conflict.  I think my lawyer could

25 have been somebody else, but my co-defendant had the same
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1 lawyer or something.  

2 Q    So Mr. Gambrell was appointed to you because of a

3 conflict for the other attorney? 

4 A    Yes, I think so.

5 Q    And did he tell you that? 

6 A    I can't remember, to be honest. 

7 Q    Is there anything else you want the judge to know today

8 about your PCR?  Anything about Mr. Gambrell or his

9 representation of you?  Anything about that criminal case?

10 A    Mr. Gabriel, I thought he was trying to help me, but he

11 wasn't trying to help me. 

12 Q    Why do you think that? 

13 A    He never even attempted to call my family.  And he was

14 just -- he was just, it was like he was rushing me. He was

15 rushing me to court.  He was just rushing me. 

16 Q    How long were you sitting in Spartanburg County before

17 you went to Laurens? 

18 A    I was in Spartanburg County for a minute, but I wasn't

19 in Laurens long.

20 Q    So did you get the Spartanburg convictions before the

21 Laurens convictions or after? 

22 A    After the Laurens convictions. 

23 Q    Did you get out on -- were you granted a bond or

24 anything in Spartanburg at all?

25 A    I can't remember did I have a bond or not. 
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1 Q    Okay.  And you said he didn't call your family or

2 anything like that, and you felt that he was trying to rush

3 you to plead? 

4 A    Yes. That's basically what he did.  He rushed me to

5 plead.

6 Q    And in talking to your family, what would he have found

7 out? 

8 A    He would have found out that my family wasn't -- they

9 was not going for that.  They was not going for what he was

10 trying to do. 

11 Q    Which was what?  Get you to plead, or go to trial? 

12 A    Get me to plead.

13 Q    Do you think your family would have wanted you to be

14 exposed to life without parole? 

15 A    No. 

16 Q    No? 

17 A    I'm thinking my family don’t want me to catch -- my

18 family don’t want me to have life. 

19 Q    Well, if you went to trial, that's what you were going

20 to be exposed to, life.

21 A    You’re saying I would have been exposed to life? 

22 Q    Yeah. 

23 A    I know, but ---

24 Q    You could have possibly gotten life without parole on

25 murder.  
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1 A    True.

2 Q    Do you think your family would have wanted you to be

3 exposed to that? 

4 A    Yes.

5 Q    What else do you want Judge Doby to know today about

6 Mr. Gambrell and your criminal case? 

7 A    Man, my case.  I don't have the -- I graduated with a

8 gift certificate, so I don't really be understanding the

9 stuff that be going on in the courtroom, to be honest with

10 you.  I'm still trying to understand now.  But...

11 Q    So in a PCR, it can only be granted if we can show that

12 Mr. Gambrell was ineffective and that the outcome of your

13 plea or trial would have been different.  So do you have

14 anything to offer as to how your outcome of your plea or

15 trial would have been different if Mr. Gambrell had done

16 something differently? 

17 A    I mean, put some work in for me? 

18 Q    I'm sorry.  What did you say? 

19 A    Work.  Like, work.  I mean help me.  Like, he should

20 have gotten me evaluated.  He should have got my mental

21 health done.  Those things. Those were key things in my

22 case.  He should have never rushed me to court.  He should

23 have took time to explain my case to me. 

24 Q    Do you ---

25 A    Explain everything to me.
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1 Q    Would you want to have a trial instead of a guilty

2 plea? 

3 A    Do I want a trial?  

4 Q    What did you say?  

5 A    Do I want a trial?

6 Q    Yeah.  If you –- do you want to go back and have a

7 trial instead of a guilty plea?  Is that what you want? 

8 A    Yeah. Yeah.

9 Q    What ultimately did you want when you filed this

10 application? 

11 A    What did I want?  

12 Q    What did you think was going to happen? 

13 A    What I wanted? 

14 Q    Yeah. 

15 A    I wanted to -- when I filled this application? 

16 Q    Yes.  What did you want when you filled out this

17 application?

18 A    To a time –- to a time cut, really.

19 Q    Do you understand that you cannot get a time cut in a

20 PCR?  You can only start over from the beginning as if you

21 were just arrested.

22 A    Okay. 

23 Q    Do you understand that? 

24 A    Yes. 

25 Q    Okay.  That you would not be released to the community.
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1 You would be –--

2 A    I would be in the county jail. 

3 Q    Yeah. Do you understand that?  

4 A    Yes, ma’am.

5 Q    When you were in Laurens, did you have a bond in

6 Laurens that you just couldn't post or did you not have a

7 bond? 

8 A    No bond.  No bond in Laurens.

9 Q    So you said you did -- you would want to go back and

10 have a trial? 

11 A    Yes.

12 Q    And did Mr. Doby –- I mean –- I'm sorry, not the judge.

13 Did Mr. Gambrell tell you exactly what was going to happen

14 in a guilty plea?  Did he go over what the judge was going

15 to ask you? 

16 A    What the judge was going to ask me? 

17 Q    Yes, during a guilty plea.  Did he talk to you about

18 that? 

19 A    I'm trying to remember.

20 Q    Did he ever tell you you're going to have to waive your

21 jury trial right? 

22 A    No, I don't remember that. 

23 Q    Do you remember the judge asking you that? 

24 A    The judge asking me that? 

25 Q    Uh-huh.  Do you remember that? 
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1 A    No, I don't remember.

2 Q    What did Mr. Gambrell tell you about going in front of

3 a judge for a guilty plea?  Do you remember? 

4 A    He didn't tell me much that I can remember. Only thing

5 I remember –- the main thing I remember him bringing me that

6 paper and saying sign this, and when we get down there I

7 could rip it up. 

8 Q    Did he tell you that you were on the trial docket for

9 that day? 

10 A    Trial docket? 

11 Q    Did he tell you you were on the trial docket for that

12 day that you went? 

13 A    What’s a trial docket.

14 Q    That your case was set to go to trial.  Did he tell you

15 that? 

16 A    No, he did not tell me that. 

17 Q    Okay. What else do you want the judge to know about Mr.

18 Gambrell and his representation? 

19 A    Meaning by -- what do you mean by that? 

20 Q    Anything else you want Judge Doby to know about Mr.

21 Gambrell and how he represented you, or did not represent

22 you? 

23 A    I don't -- I don't think he represented me in his full

24 ability. 

25      MS. MCMAHAN:  Answer any questions the Attorney General
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1 has.

2      MR. JONES: Thank you. 

3                       CROSS-EXAMINATION

4 BY MR. JONES:

5 Q    Mr. Evans, do you recall during the guilty plea

6 proceeding Judge Addy informing you about the sentences you

7 were facing? 

8 A    What do you mean?

9 Q    Well, do you recall -- do you have a copy of the

10 transcript, Mr. Evans?

11 A    I think so.  I got them late though, but I didn't know

12 they were my transcripts at first.  I had to figure out, so

13 I had to get somebody to read them to me.

14 Q    I see.  All right, that's –- in that case, I think I'll

15 just say that ---

16 A    But the transcripts –- it was something my roommate had

17 read to me about what Gabriel had said to the judge too, is

18 in the transcripts.  About when Mr. Gabriel admitted that he

19 didn't fully go over my case with me or something.  It

20 should be in the transcripts too. 

21 Q    Would you say the transcript speaks for itself then?

22 A    No.  No, I'm not saying that. Huh, sir? 

23 Q    Would you dispute the contents of the transcript, or do

24 you think the contents of the transcript are accurate? 

25 A    The contents of the transcripts accurate? 
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1 Q    Yes. 

2 A    Accurate to dealing with what, sir? 

3 Q    Accurate to what happened when you went in front of

4 Judge Addy.

5 A    Yeah.  I mean, I seen –- yeah, far as I could tell.  I

6 mean, I didn't –- I mean, I didn't read it myself.  My

7 roommate read it to me.

8      MR. JONES:  All right, in that case, no further

9 questions.  Thank you, Mr. Evans. 

10      THE COURT:  All right.  Anything on redirect? 

11      MS. MCMAHAN:  No, Your Honor.

12      THE COURT:  All right. You may step down, Mr. Evans.

13 Thank you.

14      MS. MCMAHAN: At this time the Applicant calls Mr.

15 Gambrell.

16      THE COURT:  All right, Mr. Gambrell.

17      MS. MCMAHAN: You just go sit back in that chair.

18 MR. GAMBRELL: Good morning.

19 THE COURT: Good morning.

20                      WHEREUPON, Michael Gambrell, having

21 first been duly sworn, testifies as follows: 

22                     DIRECT EXAMINATION

23 BY MS. MCMAHAN:

24 Q    Mr. Gambrell, did you represent Mr. Evans? 

25 A    I did. 
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1 Q    And what charges do you represent him on? 

2 A    I believe it was murder, armed robbery, and possession

3 of a firearm during the commission of a violent crime.

4 Q    And were there companions Spartanburg charges that sort

5 of, kind of, went together with this incident?

6 A    Yeah. Well, it occurred subsequent to this incident,

7 but after these warrants were issued, I believe Mr. Evans –-

8 it may have started in Greenville County, and then there was

9 a failure to stop for a blue light that ultimately ended in

10 Spartanburg County.  And that was probably just a few weeks

11 after the warrants were issued on this case. 

12 Q    And you sort of referenced that in the guilty plea at

13 some point about how they had the dog on him? 

14 A    Correct.  When they finally apprehended him, yeah. They

15 –- it was –- from what Mr. Evans had told me, they had

16 sicced the dog on him, and I think he did sustain some

17 injuries because of it. 

18 Q    And do you recall when you were appointed to Mr. Evans?

19 A    I don't recall the date, but sometime after his arrest

20 I got a conflict letter indicating that the Public

21 Defender's Office had a conflict in representing him, and

22 that I had been appointed to his case. 

23 Q    How many co-defendants were in this case? 

24 A    I think just one.

25 Q    And that was the woman he was alluding to? 
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1 A    Yes.  I think her name was Brandy Standridge.

2 (PHONETIC) 

3 Q    How many times do you think you met with him? 

4 A    Several times.  I don't recall the exact number.  He

5 was in Spartanburg.  I did not know that at first.  They

6 don't -- the information that we receive is just a letter

7 that says we've been appointed.  But ultimately, he was

8 brought to Laurens County, and that's when I began to meet

9 with him. 

10 Q    Did you go over the discovery with him?

11 A    Yes. 

12 Q    Did he seem to understand what the charges were? 

13 A    Yeah.  We talked about all aspects of the case.  We

14 showed –-  you know, I showed him the video.  I think

15 ultimately, her cooperation with the State was sort of the

16 deciding factor of not going to trial. 

17 Q    So, what were the basic facts of the case?  Do you

18 remember? 

19 A    If I remember correctly, Ms. Standridge had made a

20 connection with the victim on Facebook, and there was an

21 exchange of messages.  But ultimately, she arranged to meet

22 him.  She may have been purchasing marijuana from him. And

23 she and Mr. Evans had traveled to his house, I think, from

24 Anderson County to Laurens County.  At some point, she goes

25 into the house and engages the victim, and then subsequently
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1 Mr. Evans comes in.  And, you know, she would have testified

2 that he shot him, the victim, five times.  I think four

3 about the torso and legs, and then there was one shot to the

4 head.

5 Q    So, was Mr. Evans the shooter? 

6 A    That's what she would have testified to. 

7 Q    So, was that fact, sort of, up in the air a little bit, 

8 I guess? 

9 A    We didn't have anything to refute that.  So, you know,

10 this -- you know, when I go over the case with them, I

11 basically go over what evidence I believe the State will try

12 to introduce.  You know, we talk about whether or not they

13 would be admissible, the arguments we would make, to try to

14 keep them from being admitted.  But ultimately, you know,

15 her statements, and then her cooperation to testify against

16 him. Yeah, that's what she was going to testify to.  And I

17 told him, you know, obviously, he does not have to testify

18 at trial, but it ultimately would be his decision.

19 Q    Did he have a rap sheet at all?

20 A    I think he did.  In fact, I think we used that, sort

21 of, in our mitigation during the plea.  You know, when I met

22 with Mr. Evans first, I basically just tried to get as much

23 information from him as I can.  I learned about his family.

24 He has three kids.  He was in an IEP when he was, you know,

25 in primary school, and then that continued all the way, I
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1 believe, through high school.  He was receiving Social

2 Security disability, and I think that continued after he

3 turned 18.  And, you know, based on my review of the

4 records, it seemed like he was getting some counseling while

5 he was in school.  I believe he was diagnosed with bi-polar

6 disorder, depression, anxiety, but once he finished school,

7 the treatments and the counseling pretty much stopped.  And

8 that's sort of when he started, you know, having run-ins

9 with the law.  And that was about when he was 18.  And then,

10 yeah, so he did have several convictions going back to when

11 he was 18. 

12 Q    In your conversations with him, did you ever have --

13 was there an indication to you that he may have been

14 incompetent while talking to you? 

15 A    No.

16 Q    So he was able to have a full conversation with you

17 that you felt he understood? 

18 A    Yes. 

19 Q    And did you –- Mr. Evans alluded to the fact that -- I

20 think he stated that you talked to some members of his

21 family.  Do you have any idea what he's talking about with

22 that? 

23 A    I don't recall if I did or not.  Oftentimes I will,

24 especially to sort of get a, you know, complete picture of

25 Mr. Evans.  But I don't recall if I did or not in this case.
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1 Q    So in this situation, was this case about to go to

2 trial or was this something like, you just kind of had a

3 conversation with him about this plea may be in your best

4 interest? 

5 A    It had been docketed.  It wasn't for that week, I don't

6 believe.  I think it was for a subsequent week, but it had

7 been docketed on an upcoming trial docket.  And so, yeah, we 

8 –- you know, leading up to that, we, you know, discussed

9 what his options were.  And ultimately, you know, I tell all

10 my clients that however they want to resolve their case is

11 up to them.  My job is to give them enough information and

12 advice, based on my experience, as to make a good decision.

13 But ultimately, if they want to go to trial, we go to trial.

14 If they want to plead guilty, we plead guilty.  We try to,

15 you know, work for the most advantageous outcome possible.

16 Q    And did you explain to him the possibilities of what

17 sentence he was facing if convicted of murder? 

18 A    Yes. 

19 Q    And did you explain to him the other charges too, like

20 how they would work in concurrent with the murder? 

21 A    Correct.  Yes. 

22 Q    And in your conversations with him, did he ever

23 indicate he wanted a trial or was it always he wanted to get

24 a plea deal? 

25 A    Well, I mean, you know, I start out every case assuming
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1 that it's going to trial.  And then at some point, you know,

2 they'll decide to do something different.  And usually that

3 is by guilty plea.  And I think that the fact that she was

4 going to testify against him was probably the biggest

5 reason.  And the State agreed to reduce the charge from

6 murder to manslaughter, and agreed that all of his sentences

7 would be ran concurrently.  

8 Q    So was that the only offer given in this case was

9 reduction to the voluntary manslaughter and concurrent?

10 A    That's my recollection. 

11 Q    Was the Solicitor himself handling this case? 

12 A    Mr. Stumbo did.  Yes, that's correct. 

13 Q    Do you believe it was in Mr. Evans' best interest to

14 take that guilty plea? 

15 A    I do.  I still do.  I think that there was good

16 evidence outside of her testimony, but including her

17 testimony, they had a pretty compelling case against him.

18 Q    And was he in the detention center the whole time on

19 bond? I mean, denied bond. 

20 A    That's correct.

21 Q    And was there any other bond hearings done besides,

22 like, the initial bond hearing? 

23 A    I don't believe so. 

24 Q    Did you feel it was necessary to bring him back up for

25 another bond hearing, or did you feel it was going to
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1 continue to be denied? 

2 A    I thought it would continue to be denied based on he

3 was from outside the circuit.  The circumstances of his

4 apprehension were indication of flight.  And then, of

5 course, just the nature of the charge itself.  It's hard to

6 get a bond on a murder case. 

7 Q    Do you recall –- you said you met with him several

8 times.  Do you recall specifically how many times you may

9 have met with him? 

10 A    I don't recall the exact number. 

11 Q    Was it more than two? 

12 A    I think so, yeah. 

13 Q    And did you ever have a conversation with him about a

14 mental evaluation or anything?  Did he inquire about that?

15 A    We talked about, because obviously his mental health

16 was an element of this.  But yeah, we talked about what the

17 standard would be to be shown to be incompetent to go

18 forward.  And, you know, in all of my conversations with

19 him, and I think I mentioned this probably during the plea,

20 he was always very lucid.  He was calm.  He had just a calm

21 demeanor about him.  He seemed to answer my questions

22 appropriately.  He asked me appropriate questions.  He knew

23 how the process worked, it seemed to me. 

24 Q    And you brought a lot of this up in front of Judge Addy

25 as mitigation.  Is that correct? 

9898



MICHAEL GAMBRELL- Direct Examination by Ms. McMahan 35

1 A    That's correct.  And, you know, Judge Addy used to be

2 the probate judge here in Greenwood.  And so he's very in

3 tune to mental health issues with folks.  And yeah, I was

4 trying to use that as mitigation to his advantage.  It was a

5 straight up plea.  There was no recommendation other than

6 the drop in charge from the State, so he faced up to 30

7 years for both.

8 Q    So when the charge was reduced, did you explain to him

9 what that range was and how that was different from murder?

10 A    That's correct. 

11 Q    Did you explain to him that he could get anywhere in

12 between? 

13 A    Yes, and we talked about that.  And I think I'd asked

14 the Court to come in somewhere between 10 and 15 years is

15 what we were asking for.  We'd had that discussion.  I told

16 him that's what I would ask the Court to do. 

17 Q    You asked somewhere between 10 and 15 years? 

18 A    Yes.

19 Q    But it was a straight up plea? 

20 A    It was.

21 Q    Were any of the victim's family or anybody present at

22 that plea?  Do you remember? 

23 A    I think they were, yes. 

24 Q    Anything else you want the Court to know today about

25 your representation of Mr. Evans? 
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1 A    No.  I mean, I go over every aspect of the plea process

2 with my clients before they plead guilty.  The whole

3 colloquy between themselves and the judge.  We go over their

4 acknowledgment of rights, their waiver of rights, their

5 indication that they're lucid enough to go through a plea,

6 that it's voluntary, that no one's forced them or coerced

7 them or made them any promises.  You know, we talk about

8 just -- I don't want them to hear any questions from the

9 judge for the first time from the judge, so I typically go

10 over all those questions with them ahead of time, including

11 about the ability to appeal within 10 days.  You know, Mr.

12 Evans never asked me to file the appeal.  I think the first

13 record –- when I first knew that he did file the pro se

14 appeal was when the Court of Appeals had notified me and

15 there was a deficiency.  And so I immediately, or shortly

16 thereafter, filed a corrected notice of appeal. 

17 Q    Did you see any appeal issues in this plea? 

18 A    I didn't.  And I think, you know, the standard is a

19 little bit higher when appealing from a guilty plea.  I

20 think you have to show something further with regard to the

21 plea process itself that would be violation of the

22 Defendant's rights. 

23 Q    So of the time that you've been practicing, this was a

24 pretty standard plea? 

25 A    It was.  You know, I think he probably would have, you
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1 know, if we hadn't brought some of the mitigation to Judge

2 Addy's attention, he most likely would have gotten more than

3 what he did. And obviously I was hoping for something less

4 than the 23 years. 

5 Q    Anything else the Court needs to know today about your

6 representation? 

7 A    I don’t think so.

8      MS. MCMAHAN:  Answer any questions the Attorney General

9 may have. 

10      MR. GAMBRELL: Thank you.

11      THE COURT:  Mr. Jones.

12                      CROSS-EXAMINATION

13 BY MR. JONES:

14 Q    Thank you, Mr. Gambrell. Going back to the appeal

15 issue, I believe you testified that you would have explained

16 his appeal rights prior to the guilty plea colloquy.  Is

17 that correct?

18 A    Yeah.  Anything that the judge brings up during the

19 plea, we talk about it. 

20 Q    All right.  And he never asked you to file an appeal? 

21 A    He did not.

22 Q    All right.  When the Court of Appeals sent you the

23 deficiency letter regarding the pro se appeal that he had

24 filed, you then filed a notice of appeal within 10 days of

25 receiving that letter? 
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1 A    I believe so. 

2 Q    All right.  But ultimately the Court of Appeals

3 dismissed it anyway.  Is that correct? 

4 A    That's my recollection. I think because his initial

5 notice of appeal was out of time.

6 Q    I see.  And did you ever tell him that he should plead

7 guilty because his family wanted him to plead guilty? 

8 A    I would not have said that, and I don't recall saying

9 that to Mr. Evans. That’s just –- I don't ever tell them how

10 to resolve their case.   However my client wants to resolve

11 their cases is how we're going to resolve it. 

12 Q    All right.

13 A    So no.  I've never said that to a client. 

14 Q    Beyond explaining, in general, the consequences of a

15 guilty plea versus a trial, the pros and cons, and I guess

16 giving him the benefit of your advice, you would not make

17 the decision for him? 

18 A    No.  I'm not the one that lives with the consequences.

19 So no, I don't make those decisions.

20 Q    All right.  Had he insisted on a trial, do you think

21 you would have been able to prepare for a trial?

22 A    We were preparing from the beginning.  I prepare every

23 case as if it's going to trial.  I mean, you just have to.

24 But yeah, we were.  And I don't believe it was that week of

25 court.  I'm pretty sure that that's not the case.  Yeah, if
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1 Mr. Evans wanted to go to trial, we would have gone to

2 trial. 

3 Q    All right.  Do you recall what was on the video? 

4 A    That I showed him? 

5 Q    Yes, sir.

6 A    We had -- there were several.  There was one of her

7 statement, I believe. That could have been it.  Or there was

8 also a video of them in a Walmart.  It was pretty short, so

9 it could have been that one as well.

10 Q    All right.  Do you recall the relevance of that Walmart

11 video? 

12 A    You know, it was just –- I think it was in Anderson,

13 maybe, at the Walmart.  She had purchased maybe hair dye,

14 something that would maybe indicate that she was trying to

15 change her appearance.

16      MR. JONES:  I see.  Mr. Gambrell, I don't think I have

17 any more questions for you.  Thank you.

18      THE COURT:  Ms. McMahan, anything on redirect?          

19   MS. MCMAHAN:  Court's indulgence, Your Honor.  

20      THE COURT: Yes.

21      (PAUSE IN PROCEEDING WHILE DEFENSE COUNSEL CONFERS WITH

22 APPLICANT OFF THE RECORD,)

23      MS. MCMAHAN:  I have no further questions, Your Honor.

24      THE COURT:  All right. Thank you.  Ms. McMahan,

25 anything further on behalf of the Applicant? 
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1      MS. MCMAHAN:  The Applicant rests, Your Honor. 

2      THE COURT:  Mr. Jones, anything from the State? 

3      MR. JONES:  No evidence, Your Honor, but if Your Honor

4 permits, I would like to make a brief closing argument. 

5      THE COURT:  I'll give both of you a chance to do that.

6      MR. JONES:  Thank you, Your Honor. 

7      THE COURT:  So I've heard all the evidence in this

8 matter.  Ms. McMahan, since you bear the burden of proof,

9 I'd be glad to hear from you first.

10      MS. MCMAHAN:  Judge, I would just ask that you take the

11 time to review the record in the whole before you make a

12 decision on this matter and then issue a ruling after you've

13 done that. 

14      THE COURT:  All right.  Thank you.  Mr. Jones, anything

15 you'd like to tell me? 

16      MR. JONES:  Thank you, Your Honor.  I'd just like to

17 point out that, as to the allegation that Mr. Evans’ guilty

18 was involuntary, it was a very thorough colloquy conducted

19 by Judge Addy in the record.  I just ask Your Honor to look

20 over that and to see that Mr. Evans is –- first of all, that

21 Judge Addy explains to him the rights and the consequences

22 of his guilty plea.  Mr. Evans indicates throughout that he

23 understands and that he wishes to go forward.  So that, I

24 believe, would be evidence that corroborates Mr. Gambrell's

25 testimony that it was, in fact, his free and voluntary
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1 decision to do so.  Regarding the failure to file a notice

2 of appeal, Mr. Gambrell testified that, although he

3 explained the rights to an appeal as is required by Roe v.

4 Flores-Ortega, the Applicant never asked him to file an

5 appeal.  So on that ground, he didn't.  He didn't see any

6 appealable issues.  And frankly, I haven't heard any here

7 today.  And ultimately, when the Court of Appeals did send

8 him the deficiency letter, Mr. Gambrell made an effort to

9 comply with it.  And I think he did everything that a

10 reasonable attorney could have done in that respect, but

11 that couldn't change the fact that the initial pro se appeal

12 was filed out of time.  So for that reason, I would contest

13 that Mr. Evans hasn't proved either that Mr. Gambrell was

14 ineffective for causing him to enter into an involuntary

15 guilty plea, or that he was ineffective in regards to the

16 appeal.  Thank you, Your Honor.       

17      THE COURT:  Thank you.  Ms. McMahan, anything further?  

18      MS. MCMAHAN:  No, Your Honor.  I'm just standing

19 because I've been sitting.

20      THE COURT:  Very good.  Mr Evans, I will take this

21 matter under advisement.  I’ve got materials I need to look

22 at and review in deciding your case. Do you understand that?

23      THE APPLICANT: Yes, sir.

24      THE COURT:  I will get a decision as quickly as I

25 possibly can. I can’t tell you when I might have that
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1 decision, but I will have it as soon as possible.

2      THE APPLICANT: Okay.

3      THE COURT: Is there anything else you would like to

4 tell me before I adjourn your case? 

5      THE APPLICANT: Thank you for hearing me out.

6      THE COURT: Thank you, Mr. Evans.

7      (WHEREUPON, proceeding concluded at 11:00 a.m.)

8 ***END OF REQUESTED TRANSCRIPT OF RECORD)***
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