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L BECAUSE RESPONDENT COULD HAVE RAISED FRAUD IN HIS PRIOR
BREACH OF CONTRACT SUIT AGAINST APPELLANT, HE IS BARRED
BY RES JUDICATA FROM BRINGING THIS SUIT........ccccooviiiiiiiiiiiiiees

II. BECAUSE FRAUD MUST BE PROVED BY CLEAR AND CONVINCING
EVIDENCE, THE COURT ERRED WHEN IT CHARGED THE JURY THAT
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L THE TRIAL COURT ERRED IN FINDING THAT THE RESPONDENT WAS
READY WILLING TO FULFILL THEIR RESPONSIBILITIES TO CLOSE ON THE
SALE OF THE PROPERTY AND THE TRIAL COURT ERRED IN FINDING THAT
AN EXTENSION WAS REQUIRED FOR THE CONTRACT TO REMAIN VALID.

1L THE TRIAL COURT ERRED IN FINDING THAT NICOLE WAS NOT IN BREACH
OF THE CONTRACT AND THAT THE EQUITIES OF THIS CASE DOES NOT
FAVOR EITHER PARTY.

STATEMENT OF THE CASE
Respondent, Nicole Dennis, (hereinafter also referred to as “Nicole”) and her father, Defendant
Esley Dennis, Jr., acquired real property located at 87 Leaning Tree Road, Columbia, South Carolina 29223
(hereinafter “subject property” on March 9, 2022), as joint tenants with right of survivorship. Nicole
Dennis was a California resident and Esley Dennis, Jr. was an Illinois resident. On September 9, 2022,

Nicole and her father signed a contract (the “Contract”) to sell the subject property to Appellant, Vy Quoc

2
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Mac (hereinafter also referred to as “Vy Mac”), in her individual capacity. Defendant. The closing date
provided in the contract was September 26, 2022.

Shortly before the closing, Nicole notified the parties that she was going to sign for her father via a
power of attorney executed in California. She provided a power of attorney (“POA”) that that she was
signing on her father’s behalf pursuant to a POA executed in California on April 5, 2018. The POA was not
recordable in South Carolina because it was an unrecorded copy, did not have any witnesses, and did not
contain any indicia of authenticity or validity in the State of California such as having been previously
recorded in California, notations of being certified true stamp or similar marking. Nicole was advised that
in its current form the POA would not be recordable in South Carolina. On September 16, 2022, Nicole
executed a new POA on behalf of her father and sent it to the closing attorney for review. She was told that
September 16, 2022 POA was invalid because it was signed by her and not her father and was clearly
invalid on its face in any jurisdiction.

The closing was scheduled for Monday, September 26, 2022. Prior to the closing, the closing
attorney advised Nicole Dennis and her real estate agent that there still needed to be a valid, recordable POA
for Defendant Easley if Mrs. Dennis was going to sign for him. She was further advised that the Appellant
would pay for an attorney to help her do whatever was necessary to get the April 5, 2018 affidavit in
recordable form or prepare a new POA for her father to sign. Nicole arrived for closing on September 26,
2022, along with Appellant. At closing Mrs. Dennis was provided all closing documents necessary for her
to sign to convey her interest in the property and she refused to sign any of them. She was also provided all
document for her to sign as the attorney in fact for her father and refused to sign any of them. She was also
told that the Defendant’s agent would pay a California Attorney do whatever was necessary to authenticate
the copy of the April 5, 2018 POA so that it could be recorded in SC or pay for a new POA to be drafted but
she refused the offer. Nicole was told that getting the affidavit corrected so that it could be recorded could

be done after closing and was presented with multiple opportunities to execute the closing documents on her
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behalf and on her father’s behalf but she refused to sign anything and ultimately refused to sign any closing
document individually or on her father’s behalf. At all times, Vy Mac was and is ready and willing to close
on the purchase of the property.

Appellant filed this action on January 6, 2023, alleging causes of action for breach of contract and
specific performance out of a real estate contract for the sale of property located at 87 Leaning Tree Road,
Columbia, South Carolina 29223. The Defendant Nicole Dennis (Defendant Dennis) filed an Acceptance of
Service on July 7, 2023 and an Answer July 25, 2023.

Defendant Esley died on March 22, 2023, thus rendering his interest in the property moot as
it passed to Nicole as a matter of law.
On October 15, 2024, the case was tried before Judge Milton G. Kimpson who found for

Nicole.

STANDARD OF REVIEW

Vy Mac sued for Breach of Contract seeking specific performance and damages including
attorney fees. (Complaint) The Courts have long held that actions for specific performance are
actions in equity. “To determine whether an action is legal or equitable, this Court must look to
the action's main purpose as reflected by the nature of the pleadings, evidence, and character of
the relief sought. Ex parte Wheeler v. Estate of Green, 381 S.C. 548, 673 S.E.2d 836, 839 (Ct.
App. 2009). Here, the Fesmires have asserted causes of action for specific performance of an
alleged oral contract, a partition, and an accounting. 2 Our appellate courts have traditionally
viewed the main purpose of each of these causes of action as the pursuit of equitable relief and

thus have found these causes of action to be equitable in nature. See Ingram v. Kasey's





Assocs., 340 S.C. 98, 105, 531 S.E.2d 287, 290-91 (2000) [***8] (applying the
equitable standard of reviewto the trial court's findings of fact in a specific
performance action); Lowcountry Open Land Trust v. Charleston S. Univ., 376 S.C. 399, 406,
656 S.E.2d 775, 779 (Ct. App. 2008) (holding that an action for specific performance lies in
equity); Laughon, 360 S.C. at 524, 602 S.E.2d at 110 (holding that a partition action as well as an
action for accounting is an action in equity); Settlemeyer v. McCluney, 359 S.C. 317, 320, 596
S.E.2d 514, 516 (Ct. App. 2004) (applying equitable standard of [*304] review to action
for specific performance of an alleged oral contract for the conveyance of land); Parker v.
Shecut, 340 S.C. 460, 478, 531 S.E.2d 546, 556 (Ct. App. 2000), rev'd on other grounds, 349 S.C.
226, 562 S.E.2d 620 (2002), (holding that an action for specific performance lies in equity).
Therefore, this Court may review the factual findings in the instant case in accordance with its

own view of the preponderance of the evidence.” Fesmire v. Digh, 385 S.C. 296, 303-04, 683

S.E.2d 803, 807 (Ct. App. 2009)

ARGUMENTS
ML THE TRIAL COURT ERRED IN FINDING THAT THE RESPONDENT WAS
READY WILLING TO FULFILL THEIR RESPONSIBILITIES TO CLOSE ON THE

SALE OF THE PROPERTY AND THE TRIAL COURT ERRED IN FINDING THAT
AN EXTENSION WAS REQUIRED FOR THE CONTRACT TO REMAIN VALID.

The fundamental basis of a suit for specific performance is that there is a contract between the
parties. A court may order specific performance if: (1) a valid contract exists between the parties;
(2) no adequate remedy at law exists for the breach; (3) specific performance is equitable between

the parties; and (4) no fraud, accident, or mistake infects the contract. Royal v. Free Kindergarten

Ass'n of Charleston, 445 S.C. 436, 443, 914 S.E.2d 856, 859 (Ct. App. 2025). The overwhelming
5
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evidence at trial indicated that Nicole was in breach of the contract because she refused to sign any

closing documents and she refused to cooperate in any way to complete the closing. (Tr )

The trial court erred in finding that Nicole fulfilled her obligations pursuant to the terms of
the contract. There is virtually no evidence to support this finding. The contract was Docusign by
Nicole on her behalf and by Nicole’s father on his behalf (contract). There is no evidence that
Nicole’s father was ever prevented from executing closing documents on his behalf. Despite the
fact that the Defendant was unable to provide the closing attorney with a recordable POA for her
father, the undisputed facts are that on the day of closing, Nicole was provided all closing
paperwork and refused to sign anything on her or on her father’s behalf. (Tr . . . .Vy mac, Nicole
Johnson). It is undisputed that the Vy Mac signed all documents required of him (Tr...) Itis
further undisputed that Nicole was afforded multiple opportunities to assist her with providing the
closing attorney with a recordable POA for her father, including paying an attorney to assist her
with establishing the validity on the California POA and preparing a new, recordable POA.
(TR..Vy Mac, Nicole Johnson) Despite all efforts to get Nicole to execute the closing documents,
she refused to do so and was and is in breach of the contract for failure to fulfill her obligations set
forth therein. (Tr )

In addition, the trial court erred im determining that the Nicole was not in breach because
the closing date came and went. On the day of closing, she could have signed all closing
documents on her behalf. She could have signed all closing documents on her father’s behalf. She
refused to do so. She could have cooperated with the closing attorney and the agent to get a

California attorney to get her POA in recordable form so that it could be recorded in South





Carolina, but she refused to do so. There was no reason to come to an agreement to extend the
contract because at the time the closing came and when she was already in breach, had already
refused to sign all closing documents and therefore Vy Mac was entitled pursuant to the terms of

the Contract to file suit for breach of contract, damages and specific performance. (Contract)

IV.  THE TRIAL COURT ERRED IN FINDING THAT NICOLE WAS NOT IN BREACH
OF THE CONTRACT AND THAT THE EQUITIES OF THIS CASE DOES NOT
FAVOR EITHER PARTY.

The Trial Court erred in finding that the equities did not favor either party. It is
indisputable that Vy Mac participated in good faith in the purchase of the Property. He performed
his obligations under the contract, signed all closing documents and at all times was ready, willing
and able to complete the transaction. In contrast, Nicole provided no legal justification for her
decision not to close and her decision not to sign any closing documents. Nicole was afforded
every opportunity to sign closing documents on her behalf and refused to do so. There is no fact
that was presented to the Court that would justify Nicole’s refusal to sign documents on her
behalf. In addition, she was afforded the opportunity to sign all closing documents on her father’s
behalf but refused to do so.  Nicole failed to provide the closing attorney with a POA for her
father that could be recorded at the Register of Deeds office. She only provided a copy of a POA
that was unwitnessed. “S.C. Code Ann. § 30-7-10 (1976) provides that all deeds of conveyance,
deeds of trust, mortgages or instruments in writing in the nature of a mortgage, marriage
settlements, leases, statutory liens, contracts for the purchase and sale of real property,
assignments, satisfactions, releases, and generally all instruments in writing required by law to

be recorded in the office of the register of mesne conveyances shall be valid so as to affect the
7





rights of subsequent purchasers for valuable consideration without notice only from the day and

hour they are recorded in the office of the register of mesne conveyances.” Von Elbrecht v.

Jacobs, 286 S.C. 240, 241, 332 S.E.2d 568, 568 (Ct. App. 1985) If the POA had previously been

recorded in California and then marked as certified and true copy, then it could have been filed in
SC but on its face, there was not way to verify that it was a valid POA under California Law and
therefore would be recordable in SC. All that being said, the recordability of the POA was never
caused the closing not to happen. The closing did not happen because Nicole refused to sign any
closing documents and refused to cooperate in any way to get her POA in recordable form.
Finally, when Mr. Dennis passed, all impediments to Nicole completing the closing expired and
became moot.

Vy Mac continues to be ready willing and able to purchase the Property, and all the equities
favor allowing him to do so. The contract is clear and unambiguous and all the evidence at trial
verified that Vy Mac acted in good faith and fulfilled all his obligations and that Nicole acted in

bad faith and breached the contract because she refused to close.

CONCLUSION
For the reasons stated, this Court should reverse the judgment of the circuit court. Find the
Respondent to be in breach of the Contract, award specific performance and attorney fees and court

costs.
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information which is legally privileged or otherwise exempt from disclosure. They are intended solely for the use of the
individual or entity to whom this e-mail is addressed. If you are not one of the named recipients or otherwise have
reason to believe that you have received this message in error, please immediately notify the sender and delete this
message immediately from your computer. Any other use, retention, dissemination, forwarding, printing, or copying of
this e-mail is strictly prohibited.

IRS CIRCULAR 230 NOTICE: Internal Revenue Service regulations generally provide that, for the purpose of avoiding
federal tax penalties, a taxpayer may trely only on formal written advice meeting specific requitements. Any tax advice in
this message, or in any attachment to this message, does not meet those requirements. Accordingly, any such tax advice
was not intended or written to be used, and it cannot be used, for the purpose of avoiding federal tax penalties that may
be imposed on you or for the purpose of promoting, marketing or recommending to another party any tax-related
matters.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not
read, copy, retain, or disseminate this message or any attachment. If you have received
this message in error, please contact the sender immediately and delete all copies of
the message and any attachments.
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