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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT

The Honorable Crystal M. Rookard, Administrative Law Judge

Appellate Case No. 2026-000734

MPC Harden, LLC d/b/a 5 Points Saloon, Respondent,
V.
South Carolina Department of Revenue, Respondent,
and
Coley Frank Adams, Intervenor-Appellant.

CONSENT MOTION TO SEAL
FINANCIAL RECORDS

Appellant Coley Frank Adams hereby respectfully requests that he be permitted to file
under seal certain of Respondent MPC Harden, LLC’s (“Saloon”) financial records produced in
discovery in this case, and also to file a redacted version of his brief that references Saloon’s
financial data. The basis for this motion is as follows:

1. This is an appeal from the South Carolina Administrative Law Court concerning
the South Carolina Department of Revenue’s denial of Respondent Saloon’s liquor-by-the-drink
license and the ALC’s subsequent decision to grant Respondent’s license pursuant to certain
conditions. Appellant, who was an intervenor in the proceedings below, appealed from the ALC’s

Final Order and Order Denying Motion for Reconsideration on March 20, 2026.





2. During the contested case proceeding before the ALC, Saloon produced certain
records reflecting point-of-sale data and tabulations of its revenues broken down by categories of
products sold. Saloon produced these records intending them to be confidential because they
reflect non-public financial data that Saloon considers commercially sensitive. Adams did not
challenge Saloon’s assertion of confidentiality, and on September 11, 2025, the ALC ordered those
records sealed.

3. Adams seeks to include these sales reports in the record on appeal in this case, along
with the deposition transcript of Saloon’s Rule 30(b)(6) witness wherein these sales reports were
made exhibits and discussed by the witness, as well as the transcript of the September 10, 2025
hearing on Saloon’s motion in /imine where these records were likewise discussed and made
exhibits. Adams likewise seeks to reference that data in his initial brief for the Court’s
consideration.

4. Given that the ALC has already ordered these records sealed, Adams files this
motion in an effort to adhere to the lower court’s rulings. Adams respectfully submits that these
records ought to continue to be sealed unless and until this Court rules otherwise, and that Adams
should be permitted to submit these records under seal and to file a redacted version of his brief
that removes references to Saloon’s sales data.

5. The undersigned counsel has conferred with counsel for both Respondents
concerning this request. Respondents consents to the relief requested herein.

WHEREFORE, Appellant respectfully requests that he be permitted to include the above-
referenced records in the record on appeal in this case under seal, and further requests that he be
permitted to file a redacted version of his initial brief that removes references to Saloon’s sales

data.





June 19, 2026
Columbia, South Carolina

Respectfully submitted,

s/ Richard A. Harpootlian

Richard A. Harpootlian, SC Bar No. 2725
Andrew R. Hand, SC Bar No. 101633
RICHARD A. HARPOOTLIAN, P.A.

1410 Laurel Street (29201)

Post Office Box 1090

Columbia, South Carolina 29202

(803) 252-4848

rah@harpootlianlaw.com
arh@harpootlianlaw.com

Attorneys for Appellant Coley Frank Adams
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CERTIFICATE OF SERVICE

I, Holli Miller, paralegal to Richard A. Harpootlian, P.A., located at 1410 Laurel Street,
Columbia, South Carolina 29201, hereby certify that on June 19, 2026, did serve, via email, the
following document to the below counsel:

Document:  Appellant’s Motion to Seal

Served: John R. Alphin
Strom Law Firm, LL.C
6923 N. Trenholm Road, Suite 200
Columbia, South Carolina 29206
jalphin@stromlaw.com

Whitney B. Harrison
McGowan Hood Felder & Phillips
1518 Hampton Street





Columbia, South Carolina 29206
wharrison@mcgowanhood.com

Attorneys for the Respondent

Dana R. Krajack

South Carolina Department of Revenue
Office of General Counsel

300A Outlet Pointe Boulevard
Columbia, South Carolina 29210
Dana.Krajack@dor.sc.gov

Attorney for the Respondent % ; i =

Hol‘l@l Miller










THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT

The Honorable Crystal M. Rookard, Administrative Law Judge

Appellate Case No. 2026-000734

MPC Harden, LLC d/b/a 5 Points Saloon, Respondent,
V.
South Carolina Department of Revenue, Respondent,
and
Coley Frank Adams, Intervenor-Appellant.

INITIAL BRIEF OF APPELLANT

Richard A. Harpootlian, SC Bar No. 2725
Andrew R. Hand, SC Bar No. 101633
RICHARD A. HARPOOTLIAN, P.A.

1410 Laurel Street (29201)

Post Office Box 1090

Columbia, South Carolina 29202

(803) 252-4848

rah@harpootlianlaw.com
arh@harpootlianlaw.com

Attorneys for Appellant Coley Frank Adams





TABLE OF CONTENTS

TABLE OF CONTENTS ...ttt ettt s e 1
TABLE OF AUTHORITIES ..ottt i
STATEMENT OF ISSUES ON APPEAL ......cccoiiiiiiiiiicceceee e 1
STATEMENT OF THE CASE......ccciioiiiiiiiiiie e 1
STANDARD OF REVIEW ....cciiiiiiiiiiiiiii ettt 8
ARGUMENT ...ttt e s s et e saee e e e 9

I. Intervenors in Alcohol License Renewal Proceedings Have Standing to Raise the Issue
Whether a License Holder Has Complied with the Provisions of the ABC Act and S.C. Const.

A. Title 61 of the South Carolina Code allows an intervenor in a license renewal
proceeding to argue a license holder’s non-compliance with the provisions of the ABC Act

and S.C. Const. art. VIII-A. ..oeoiiiiiiieeeeeee ettt st 10

B. The Sandalwood case does not prohibit an intervenor from raising a license holder’s

compliance with the ABC Act in a renewal proceeding. ...........ccoeeveevieriiienieecieenienieeieene 17
II. The ALC Erred in Excluding Evidence Bearing on Whether Respondent Meets the
Meal Service Requirements fOr LICENSUIE. ........cccuiieiiiiiiiiieeiie ettt 20
III.  The ALC Erred by Not Finding that Saloon Fails to Meet the Meal Service
Requirements fOr LICENSUIE. .......cccuiiiiiieiiiie ettt e e e e e e e eeeta e e e reeeeens 24

CONCLUSION ...ttt ettt et ettt et s at e bt e s e s bt et e eatesbe e beestesbeenbeeatesaeeaesanens 25





TABLE OF AUTHORITIES

CASES

Amazon Servs., LLC v. S§.C. Dep’t of Revenue, 442 S.C. 313, 326, 898 S.E.2d 194, 200 (Ct. App.

Be Mi, Inc. v. S.C. Department of Revenue, 408 S.C. 290, 758 S.E.2d 737 (Ct. App. 2014).. 4, 18,
19

Brunswick Capitol Lanes v. S.C. Alcoholic Beverage Control Commission, 273 S.C. 782, 260

S.E.2A 452 (1979) ettt et e eaneas passim
City of Rock Hill v. Harris, 391 S.C. 149, 154, 705 S.E.2d 53, 55 (2011)eeeeeeieeiieiieieeieeene 24
Denene, Inc. v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198 (2002)....... 10, 13, 16

Eighteen Ink, LLC d/b/a Group Therapy v. S.C. Department of Revenue and Thomas R. Gotshall,

et al., 19-ALJ-17-0001-CC (API. 29, 2020) ..cvevvirririeieiieieeienieseeeeeee e 3,20
Ex parte Cannon, 385 S.C. 643, 655, 685 S.E.2d 814, 821 (Ct. App. 2009) ..cc.cevvvereviininenenn 22
Hodges v. Rainey, 341 S.C. 79, 87, 533 S.E.2d 578, 582 (2000) .....cccceverererirrerererenrennn. 10, 16

Kiriakides v. United Artists Comms., Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994) . 10, 11
Mosely v. Welch, 209 S.C. 19,26-27,39 S.E2d 133, 137 (1946)......ccoiviiiiiiiiiiiiiiiann, 24

Rent-A-Ctr. E., Inc. v. §.C. Dep’t of Revenue, 425 S.C. 582, 587, 824 S.E.2d 217, 219 (Ct. App.

S.C. Department of Revenue v. Sandalwood Social Club, 399 S.C. 267, 731 S.E.2d 330 (Ct. App.
2002 ettt ettt et e et h e et e e bt e et e e beeenbe e bt e eabeenbeeetbeenseeenbeenbeennnas passim

Segars-Andrews v. Judicial Merit Selection Comm 'n, 387 S.C. 109, 118, 691 S.E.2d 453, 458

(20T0) ettt ettt ettt bttt h e h e at et et et e b e te bt eheent e st et et et e benbenbeeneas 23
Shirley’s Iron Works, Inc. v. City of Union, 403 S.C. 560, 572, 743 S.E.2d 778, 784 (2013) ..... 22
State v. Byrd, 267 S.C. 87, 92,226 S.E.2d 244, 247 (1976) ..cc.eeoveeeeeiiinesieeeeeeeee e 22

il





State v. McKnight, 352 S.C. 635, 648, 576 S.E.2d 168, 175 (2003).......cceeiviiiiiiiiiiiiiinnen 22

INS Mills, Inc. v. S.C. Dep 't of Revenue, 331 S.C. 611, 503 S.E.2d 471 (1998)....ccccevverveucnnens 10

OTHER AUTHORITIES

Regular, Merriam-Webster’s Dictionary (online edition 2025; available at https://www.merriam-

webster.com/dictionary/TEEUIAT) .........eiieiieieiie e e e 23
Webster’s Third New Int’l Dictionary 1800 (1965) .....ccccvieeiiiieiciiieeieeeeee et 20
TREATISES
48 C.J.S. Intoxicating Liquors § 196 (Sept. 2016 update).........ccceeveeeiieniieriienieeiieeie e 15

CONSTITUTIONS, STATUTES AND RULES

S.C. Code ANN. § 1-23-6010..c..ciiiiiiiiiiiiicieeseee ettt 8,25
S.C. Code ANN. § 61-2-190...c..ceiiiiiiiieiriiieree ettt 14
S.C. Code ANNL § 01-2-201....ccuiiiiiiiieieieeteeeeer ettt 14
S.C. Code ANN. § 61-2-200......c..cimiieieiiniiieierere ettt 11
S.C. Code ANN. § 61-2-80.....cuiiiiiriiieieieice ettt 12,14, 15
S.C. Code ANN. § 61-6-20......cuiniiiiii e 18,19, 21
S.C. Code ANN. § 61-0-TO010......cccuiiiieiieiieeieeeeeeee ettt ettt et e e aeebee e passim
S.C. Code ANN. § 61-0-1820....c..ciiiriiiiiriiniiieirteetetee ettt 12,13
S.C. Code ANN. § 61-0-1825.....ccoiiiiieiiee et ettt et et e e e b e e passim
S.C. Code ANN. § 61-0-910...c..coiiiiiiiiiiicee ettt 15
S.C. Code ANN. § 61-0-920......c.ociiiiiiieiiniiieinere ettt 16
S.C. Code Ann. §§ 61-6-1800 through -1830........ccoeciririiiriniiiiirccrc e 13
S.C. Const. art. VIII-A .....ooiieiieeeee ettt ettt e st e esbeesebeesaeenbeenseennnas passim

il





STATEMENT OF ISSUES ON APPEAL

1. Whether the ALC erred in finding that Intervenor/Appellant lacked standing or
authority to raise the issue in a liquor license renewal proceeding whether the licensee meets the
requirement contained in both Article VIII-A of the South Carolina Constitution and Title 61 of
the South Carolina Code that a licensee be engaged “primarily and substantially in the preparation
and serving of meals.”

2. Whether the ALC erred in excluding evidence bearing on whether Respondent
meets these meal service requirements for licensure.

3. Whether the ALC erred by not finding that Respondent fails to meet these meal
service requirements for licensure.

STATEMENT OF THE CASE

This case arises from the South Carolina Department of Revenue’s (the “Department”)
denial of the renewal of a business liquor-by-the-drink license held by Respondent MPC Harden,
LLC d/b/a 5 Points Saloon (“Saloon”) following a timely public protest submitted to the
Department by Appellant Coley Frank Adams. Mr. Adams filed his protest on July 2, 2024,
wherein he asserted that Saloon’s license renewal application should be denied for failure to meet
the requirements contained in both Article VIII-A of the South Carolina Constitution and S.C.
Code Ann. § 61-6-1610 and other provisions of Title 61 that a licensee be engaged “primarily and
substantially in the preparation and serving of meals.” R. pp. ___ (July 2, 2024 Protest).! The
Department subsequently denied Saloon’s renewal application pursuant to S.C. Code Ann. § 61-

6-1825, which requires that when the Department receives a timely filed protest and determines

! The protest opposed only the renewal of Respondent’s liquor-by-the-drink license and not its on-
premises beer and wine permit. See id.





that the protestant intends to attend a contested hearing, “the department must not issue the
permanent license but must forward the file to the Administrative Law Court.”

Saloon subsequently initiated a contested case before the ALC, and the case was assigned
to the Honorable Crystal M. Rookard. On February 6, 2025, Mr. Adams filed a motion for leave
to intervene in the contested case on the basis that he had filed a valid public protest pursuant to
S.C. Code Ann. § 61-6-1825, which expressly contemplates the involvement of protestants in
proceedings to challenge the issuance of a retail liquor license. R. pp. __ (Feb. 6, 2025 Mot. to
Intervene).? After Saloon failed to file a timely and proper response to Appellant’s motion, the
ALC granted the motion, ruling that Mr. Adams could intervene in the action for the purpose of
“presenting arguments and evidence that are different from the Department’s and uniquely reflect
his interests.” R. pp. __ (March 6, 2025 Order Granting Intervention at 4). The order specifically
found that Mr. Adams “has set forth sufficient reasons for the intervention as well as why he has
standing to contest this case.” Id.

After Adams intervened, he served written discovery on Saloon which sought, among other
information, documents and information bearing on Saloon’s compliance with the food service
requirements of the ABC Act and Article VIII-A of the South Carolina Constitution, and
specifically sought documents and information bearing on the availability, volume, and frequency
of food service at Saloon’s establishment. Saloon objected to producing this information,
contending that it was not discoverable in this proceeding because Adams lacks standing to raise
the issue whether a licensee is “bona fide engaged primarily and substantially in the preparation

and serving of meals.” Adams filed a motion to compel compliance with his discovery requests on

2 Mr. Adams’ protest was attached to his motion to intervene. See id. at R. pp. . (Feb. 6, 2025
Mot. to Intervene).





April 14, 2025. R. pp. ____ (April 14, 2025 Motion to Compel). The parties briefed the motion;
after a hearing held on June 3, 2025, the Court granted the motion in part on July 9, 2025, ordering
Saloon to “produce documents limited to those tending to show, explain, or relate to its sale of
alcohol and food.” R. pp. __ (July 9, 2025 Order at 2).

On April 24, 2025, Saloon also filed a motion in limine to prevent Adams from introducing
any evidence or argument as to whether Saloon is engaged primarily and substantially in the
preparation and serving of meals. R. pp. __ (April 24, 2025 Mot. in Limine). In brief, its
argument was that ensuring compliance with this statutory and constitutional requirement is
committed to the enforcement authority of the South Carolina Law Enforcement Division
(“SLED”) and the Department, and that a private citizen lacks standing or authority to raise this
issue, citing S.C. Department of Revenue v. Sandalwood Social Club, 399 S.C. 267, 731 S.E.2d
330 (Ct. App. 2012) as well as a prior ALC order in Eighteen Ink, LLC d/b/a Group Therapy v.
S.C. Department of Revenue and Thomas R. Gotshall, et al., 19-ALJ-17-0001-CC (Apr. 29, 2020).
Saloon further argued that, if the Court permitted Adams to raise and argue this issue, the Court
should nevertheless exclude any evidence regarding Saloon’s percentage of food and alcohol sales
because the Legislature’s 2008 amendments to the Alcoholic Beverage Control Act, S.C. Code
Ann. § 61-6-10 et seq. (the “ABC Act”), had effectively abrogated the South Carolina Supreme
Court’s ruling in Brunswick Capitol Lanes v. S.C. Alcoholic Beverage Control Commission, 273
S.C. 782,260 S.E.2d 452 (1979), which held that food sales comprising 10% of the license holder’s
gross revenues was insufficient to qualify it as being “bona fide engaged primarily and
substantially in the preparation and serving of meals.”

Adams submitted a brief in opposition to Saloon’s motion on May 5, 2025. R. pp.

(May 5, 2025 Resp. in Opp’n to Mot. in Limine). In short, Adams argued that S.C. Code Ann. §





61-6-1825 grants protestants in a renewal proceeding a broad statutory right to raise any arguments
they have why a license ought to be denied, which includes a license holder’s compliance with the
statutory and constitutional requirement that a license holder be engaged primarily and
substantially in the preparation and serving of meals. Adams further observed that Sandalwood
was an enforcement action brought by the Department rather than a renewal proceeding, which
fundamentally distinguishes that case from this one, and that the Court of Appeals’ decision in Be
Mi, Inc. v. S§.C. Department of Revenue, 408 S.C. 290, 758 S.E.2d 737 (Ct. App. 2014), wherein
the Court of Appeals considered on the merits an intervenor’s argument in a renewal proceeding
that the license holder was not “bona fide engaged primarily and substantially in the preparation
and serving of meals,” demonstrates that protestant/intervenors do indeed have standing and
authority to raise this issue. Adams further argued that the Supreme Court’s analysis in Brunswick
was still very much good law, and that Saloon’s sales data would naturally inform the analysis
whether it is indeed “bona fide engaged primarily and substantially in the preparation and serving
of meals.”

On September 10, 2025, the Court held a hearing on Saloon’s motion in limine.> At the
hearing, Adams submitted into evidence under seal* sales reports produced by Saloon as well as

the transcript of the Rule 30(b)(6) deposition of Saloon, both of which tended to show and explain

3 The Court’s July 9, 2025 Notice of Hearing on this motion specifically contemplated the
presentation of evidence and included instructions on submitting exhibits and presenting witness
testimony. R. pp. __ (July 9, 2025 Notice of Hearing). Adams notes further that this hearing was
conducted with respect to both this case and another parallel proceeding, S.C. Department of
Revenue v. Eighteen Ink, LLC d/b/a Group Therapy, which case has since been dismissed by
agreement of the parties.

4 The Court ordered that these records be placed under seal given that they reflect non-public
financial data of Saloon. R. pp. __ (Sept. 11, 2025 Order Sealing Records). For that reason, Adams
is moving to submit these records, as well as the portions of the hearing transcript that discuss that
data, to the Court under seal, and also to submit a version of his brief that redacts references to
Saloon’s sales data.





Saloon’s food sales relative to its alcohol sales, as well as other indicia of the statutory food service
requirement.’ The Court then heard testimony from Kirkland Paturzo, a SLED agent responsible
for alcohol licensing and enforcement matters in the Five Points district. Agent Paturzo testified
that she inspected the subject premises sometime before the license renewal period and did not
find any violations. R. p. __ (Sept. 10, 2025 Hrg. Tr. at 25). Agent Paturzo further testified that
SLED does not investigate licensed establishments to determine “the substantiality of how much
food they are selling,” R. p. __ (Sept. 10, 2025 Hrg. Tr. at 22), nor does SLED investigate whether
the serving of meals is a “regular source of business” for the establishment as that requirement is
contemplated in S.C. Code Ann. § 61-6-1610, nor does SLED have an official interpretation of or
regulatory guidance for that requirement. R. pp. __ (Sept. 10, 2025 Hrg. Tr. at 27-28). The Court
then heard oral argument from the parties on the motion, and instructed the parties to submit
proposed orders. Both Adams and Saloon provided proposed orders to the Court on September 16,
2025.

The Court, however, did not issue a written order on Saloon’s motion in limine. Rather,
when this matter came to a final hearing on September 23, 2025, the Court announced from the
bench at the outset of the hearing that it would grant Saloon’s motion in part and exclude from
evidence Saloon’s sales reports and financial data. R. pp. __ (Sept. 23, 2025 Hrg. Tr. at 7-8). The
Court, however, did not offer any substantive reasoning or explanation for its decision, nor did it
rule on the portion of Saloon’s motion which argued that Adams lacks standing to raise Saloon’s

compliance with the food service requirement in the first instance. See id. When Adams asked the

5 These monthly point-of-sale reports, which will be submitted to the Court under seal, demonstrate
that from August 2022 until June 2025, Saloon’s sales of food accounted for approximately

of its overall sales revenue. R. pp. ___ (Sales Reports); R. pp. __ (Aug. 27, 2025 Depo. of Max
Manillo); R. p. __ (Sept. 23, 2025 Hrg. Tr. at 80-81).





Court for clarification regarding the scope of its ruling in this regard, the Court stated only that its
“inclination is to hear the testimony today” and declined to rule further on the motion in limine.
R. pp. __ (Sept. 23, 2025 Hrg. Tr. at 14-16).

Adams then took the stand to testify that he has lived in the Wales Garden neighborhood,
which is adjacent to the Five Points district where Saloon’s establishment is located, for two
decades, R. p. __ (Sept. 23, 2025 Hrg. Tr. at 22), that he is active in Wales Garden’s neighborhood
association, and that as both a resident and member of that organization, he has had occasion to be
concerned about the happenings in Five Points and its impact on the community. R. pp. __ (Sept.
23,2025 Hrg. Tr. at 22-24). Mr. Adams testified that he visits the Five Points district daily, and
he articulated at some length how college student drinking and bar activity in Five Points affects
both the neighborhood and him personally. R. pp. __ (Sept. 23, 2025 Hrg. Tr. at 22-28). Mr.
Adams further testified that while he has not been inside Saloon’s Five Points establishment, he
frequently passes by it, and that he had recently attempted to enter the business but it was closed
between 5 and 6 p.m. in the evening. R. pp. __ (Sept. 23, 2025 Hrg. Tr. at 28-30).

Mr. Adams then attempted to explain the reasons why he filed his protest against Saloon’s
license renewal, which included that in his view, Saloon does not comply with the statutory and
constitutional food service requirement, and that it operates as a bar rather than a restaurant, which
is both prohibited under South Carolina law and has a deleterious effect on his neighborhood. R.
pPp- __ (Sept. 23, 2025 Hrg. Tr. at 30-31). Mr. Adams attempted to testify, for example, about the
effect on the neighborhood of businesses that do not serve meals and that are not open at normal
meal times. R. pp. __ (Sept. 23, 2025 Hrg. Tr. at 36-37). This testimony drew repeated objections
from Saloon, which the Court sustained without elaborating on its reasoning. See R. pp. __ (Sept.

23,2025 Hrg. Tr. at 31-38).





Saloon then called Max Manillo, an owner of Saloon and its representative at the hearing,
to testify about a restriction agreement that Saloon operates under that requires it to have cameras,
identification scanners, and other items by agreement with the Department. R. pp. __ (Sept. 23,
2025 Hrg. Tr. at 45-46). Before commencing cross-examination, Adams asked the Court again for
clarity on the scope of its ruling on Saloon’s motion in limine given the objections that had been
sustained during Mr. Adams’ testimony. Adams specifically asked if the Court’s ruling had
“excluded any evidence about compliance with the requirement that they be bona fide primarily
and substantially engaged in the preparation and serving of meals,” and the Court replied, “[t]hat
is the scope of the Court’s ruling.” R. pp. __ (Sept. 23, 2025 Hrg. Tr. at 48—49). With that ruling
clarified, Adams had no questions for Saloon’s witness. Id. The Court then heard brief oral
argument from the parties and conveyed its intention to issue a ruling once it had made its decision.
R. pp. __ (Sept. 23, 2025 Hrg. Tr. at 54-55). Adams asked whether the Court’s final order would
include a written order on Saloon’s motion in limine, and the Court replied that it had not yet made
its final decision on that matter. R. pp. __ (Sept. 23, 2025 Hrg. Tr. at 55-56).

The ALC issued its final order in this case on December 31, 2025. R. pp. __ (ALC Dec.
31, 2025 Final Order). That order effectively addressed Adams’ protest and this contested case as
a traditional suitability challenge to the renewal of a liquor license, and found that Adams had
failed to present sufficient evidence that Saloon’s location was not suitable for the issuance of a
business liquor-by-the-drink license. See id. The only portion of the ALC’s order that addressed
the issue whether Saloon meets the statutory food service requirement for licensure was footnote
four thereof, which reads:

Petitioner filed [its motion in /imine] to prevent Intervenor from introducing any

arguments or evidence relating to this issue arguing that the determination of

compliance with this requirement falls squarely within the investigative authority
delegated to the South Carolina Law Enforcement Division and the enforcement





authority statutorily and solely vested in the Department. The Court heard

arguments from all parties on this issue and granted Petitioner’s motion at the

hearing finding that such a determination is an enforcement issue exclusive to the

Department and, pursuant to the holding of the Court of Appeals in S.C. Dep’t of

Revenue v. Sandalwood Social Club, not a private right of action to be prosecuted

or enforced by citizens bringing a claim under the Department of Revenue’s

regulatory scheme. See Sandalwood, 399 S.C. 267,731 S.E.2d 330 (Ct. App. 2012).

R.p.  (ALC Dec. 31, 2025 Final Order at 2 n.4).

On January 12, 2026, Adams filed a motion to reconsider pursuant to SCALC Rule 29(D)
requesting that the Court amend its order to fully address the issue whether Saloon is engaged
primarily and substantially in the preparation and serving of meals, as well as whether Adams has
standing to raise this issue in the first instance. R. pp. __ (Jan. 12, 2026 Mot. to Reconsider). On
February 23, 2026, the ALC issued an order denying Adams’ motion for reconsideration. R. pp.
___ (Feb. 23, 2026 Order Denying Reconsideration). Adams initiated this appeal on March 20,
2026.

STANDARD OF REVIEW

When reviewing a final decision of the Administrative Law Court,

[t]he court of appeals may affirm the decision or remand the case for further
proceedings; or, it may reverse or modify the decision if the substantive rights of
the petitioner have been prejudiced because the finding, conclusion, or decision is:
(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantial evidence on
the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-610.





“Questions of statutory interpretation are questions of law, which the appellate court is free
to decide without any deference to the ALC.” Amazon Servs., LLC v. S.C. Dep’t of Revenue, 442
S.C. 313, 326, 898 S.E.2d 194, 200 (Ct. App. 2024) (quoting Rent-A-Ctr. E., Inc. v. S.C. Dep’t of
Revenue, 425 S.C. 582, 587, 824 S.E.2d 217, 219 (Ct. App. 2019)) (alterations omitted).

ARGUMENT

Mr. Adams filed his protest and initiated these proceedings in order to challenge the
renewal of Saloon’s business liquor-by-the-drink license for its failure to comply with the
requirement contained in both Article VIII-A of the South Carolina Constitution and various
provisions of Title 61 of the South Carolina Code that a licensee be engaged “primarily and
substantially in the preparation and serving of meals.” The ALC effectively precluded Adams from
making this argument in the first instance, finding that Saloon’s compliance with this statutory and
constitutional requirement is a question committed to SLED and the Department, and that Adams
lacks the authority to raise this issue in a license renewal proceeding. For the reasons offered
below, this was error—the ABC Act expressly contemplates intervention in renewal proceedings
by members of the community, and this Court has in fact heard and substantively ruled on such
arguments in the past. The ALC further erred by excluding evidence bearing on this question at
the hearing of this matter, and by failing to find that Saloon does not meet this requirement for

liquor licensure.





1. Intervenors in Alcohol License Renewal Proceedings Have Standing to Raise the
Issue Whether a License Holder Has Complied with the Provisions of the ABC
Act and S.C. Const. art. VIII-A.

A. Title 61 of the South Carolina Code allows an intervenor in a license renewal
proceeding to argue a license holder’s non-compliance with the provisions of the
ABC Act and S.C. Const. art. VIII-A.

“In construing statutory language, the statute must be read as a whole and sections which
are part of the same general statutory law must be construed together and each one given effect.”
Denene, Inc. v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198 (2002) (citing TNS
Mills, Inc. v. S.C. Dep’t of Revenue, 331 S.C. 611, 503 S.E.2d 471 (1998)). “All rules of statutory
construction are subservient to the one that the legislative intent must prevail if it can be reasonably
discovered in the language used, and that the language used must be construed in the light of the
intended purpose of the statute.” Kiriakides v. United Artists Comms., Inc.,312 S.C. 271,275, 440
S.E.2d 364, 366 (1994). “When the language of a statute is clear and explicit, a court cannot rewrite
the statute and inject matters into it which are not in the legislature’s language.” Hodges v. Rainey,
341 S.C. 79, 87, 533 S.E.2d 578, 582 (2000). Further, “[t]he Court must presume the legislature
did not intend a futile act, but rather intended its statutes to accomplish something.” Denene, 352
S.C. at 212,574 S.E.2d at 198.

As a starting point, S.C. Code Ann. § 61-6-1825 permits members of the community to file
a protest against the renewal of a liquor-by-the-drink license provided they meet the requirements
of that statute and file a protest that conveys their intention to attend a contested case hearing
before the Administrative Law Court. More particularly, the statute provides that “[a] person
residing in the county in which a license pursuant to the provisions of subarticle 1 of this article is
requested to be granted . . . may protest the issuance or renewal of the license if he files a written

protest.” § 61-6-1825(A). The protest is considered valid if it contains certain required information

10





such as the protestant’s name and contact information, the location he wishes to protest, and “the
specific reasons why the application should be denied.” /d. Upon receiving a timely filed protest,
the statute provides that “the department must determine the protestant’s intent to attend a
contested hearing before the Administrative Law Court. If the protestant intends to attend a
contested hearing, the department must not issue the permanent license but must forward the file
the Administrative Law Court.” § 61-6-1825(B) (emphasis added). Thus, this statute permits an
interested member of the community to single-handedly cause the denial of a license holder’s
renewal application and precipitate a hearing before the ALC to determine whether that license
ought to be issued.

By its plain language, § 61-6-1825 does not enumerate or proscribe the matters that can be
raised by a protestant in a proceeding thereunder. The statute provides only that the protestant offer
in his protest “the specific reasons why the application should be denied.” § 61-6-1825(A)(2). This
makes sense because the reasons why a member of the community may oppose the issuance or
renewal of a liquor-by-the-drink license could be diverse, including concerns about blight, crime,
immorality, the safety of themselves or their neighbors, or their own property values. It must be
presumed that the Legislature recognized this and wished, by omitting any restrictions on what
issues a protestant can raise to the ALC, to give members of the community a wide berth to express
their concerns about the issuance or renewal of a liquor license. See Kiriakides, 312 S.C. at 275,
440 S.E.2d at 366 (““All rules of statutory construction are subservient to the one that the legislative
intent must prevail if it can be reasonably discovered in the language used, and that the language
used must be construed in the light of the intended purpose of the statute.”).

Once a protestant raises an issue why a liquor license should not be renewed, it falls to the

ALC to consider and determine that issue. See S.C. Code Ann. § 61-2-260 (“Contested case
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hearings arising under the provisions of this title must be heard by the Administrative Law Court
pursuant to the South Carolina Revenue Procedures Act and the Administrative Procedures Act.”).
The ALC’s task is to determine whether the licensee is entitled to have his license renewed by
interpreting and applying the laws of this State with respect to alcohol licensing. See S.C. Code
Ann. § 61-2-80 (“Nothing contained in this section may be considered as prohibiting judicial
appeals from decisions of the Administrative Law Court, . . . nor as limiting the authority of the
courts in interpreting and applying the laws of this State relating to matters administered by the
department.”) (emphasis added). The scope of the ALC’s review in a license renewal proceeding
thus encompasses the licensee’s compliance with the requirements of Title 61 for alcohol
licensure, and given the broad language of § 61-6-1825, that review includes any compliance
issues timely and properly raised by a protestant.

One of the bedrock requirements for obtaining a license to sell liquor by the drink in this
State is the requirement that the licensee fall into one of three categories of establishments
enumerated in Article VIII-A of the South Carolina Constitution:

[L]icenses may be granted to sell and consume alcoholic liquors and beverages on

the premises of business which engage primarily and substantially in the

preparation and serving of meals or furnishing of lodging or on the premises of

certain nonprofit organizations with limited membership not open to the general

public, during such hours as the General Assembly may provide.
S.C. Const. art. VIII-A § 1. This requirement is likewise repeated throughout the ABC Act. See
S.C. Code Ann. § 61-6-1820 (requiring that in order to obtain a biennial license to sell liquor by
the drink, the applicant must be a bona fide nonprofit organization, or must “conduct[] a business

bona fide engaged primarily and substantially in the preparation and serving of meals or furnishing

of lodging”); S.C. Code Ann. § 61-6-1610 (providing that it is lawful to sell liquor by the drink if
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the establishment in question “is bona fide engaged primarily and substantially in the preparation
and serving of meals or furnishing of lodging”).

Of note, S.C. Code Ann. §§ 61-6-1800 through -1830 specifically concern, and set forth
the procedure for, obtaining a license to sell liquor by the drink. Section 1820 specifically sets
forth the criteria for such a license, which includes not only the food service requirement
previously noted, but also requires that “[n]otice of the application [for the license] has appeared
at least once a week for three consecutive weeks in a newspaper most likely to give notice o
interested citizens of the county, municipality, or community in which the applicant proposes to
engage in business.” § 61-6-1820(4) (emphasis added). It also requires that the applicant “display|]
a sign for fifteen days at the site of the proposed business” which must state, among other things,
“where an interested person may protest the application.” § 61-6-1820(5).

The very next statutory section in this portion of the ABC Act is § 61-6-1825, which is the
statute that invites members of the community to file a protest against a biennial liquor license.
When read together, the clear import of these provisions is that protestants are an integral part of
the licensure process, and that they are empowered—nay, encouraged—to raise any issues to the
ALC why the license should not be issued. Denene, 352 S.C. at 212, 574 S.E.2d at 198 (“In
construing statutory language, the statute must be read as a whole and sections which are part of
the same general statutory law must be construed together and each one given effect.”). This
naturally includes one of the most fundamental requirements for liquor licensure in this State—
that the licensee fall into one of the three enumerated categories of businesses that are allowed to
obtain such a license. Here, Adams timely raised in his protest whether Saloon complies with this

requirement by asserting that Saloon is not “bona fide engaged primarily and substantially in the
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preparation and serving of meals.” As such, the ALC ought to have considered and ruled on this
issue in this contested case proceeding, and its refusal to do so was error.

Saloon argued in the trial court that, despite the broad language of § 61-6-1825, protestants
are restricted in the issues they can properly raise before the ALC, and that they are specifically
excluded from raising any issues of statutory compliance that fall within the regulatory authority
of SLED and the Department. In support, it cited S.C. Code Ann. § 61-2-20, which provides that
“[t]he functions, duties, and powers set forth in this this title are vested in the department and the
division,” referring to SLED and the Department. Chapter 2 of Title 61 goes on to define the
regulatory and enforcement powers and responsibilities of the Department and SLED as it pertains
to alcohol, including the Department’s authority to cite a license holder for violations whenever it
finds a violation, and SLED’s authority to arrest those who violate Title 61. See S.C. Code Ann. §
61-2-190. These enforcement powers are repeated elsewhere in Title 61. See, e.g., § 61-6-1610(F)
(providing that “a violation of this section may subject the licensee or permit holder to revocation
or suspension of the license or permit by the department,” among other penalties). From this,
Saloon deduces that issues of a license holder’s compliance with the requirements of Title 61 is
committed exclusively to SLED and the Department, and that members of the community are
prohibited from raising any such issues to the ALC.

There are a number of problems with Saloon’s argument. First, it ignores the language of
§ 61-2-80, which provides in its entirety that:

The State, through the department, is the sole and exclusive authority empowered

to regulate the operation of all locations authorized to sell beer, wine, or alcoholic

liquors, is authorized to establish conditions or restrictions which the department

considers necessary before issuing or renewing a license or permit, and occupies

the entire field of beer, wine, and liquor regulation

Nothing contained in this section may be considered as prohibiting judicial appeals
from decisions of the Administrative Law Court, as authorized by Chapter 23 of
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Title 1, nor as limiting the authority of the courts in interpreting and applying the
laws of this State relating to matters administered by the department.

S.C. Code Ann. § 61-2-80 (emphasis added). Thus, while Saloon is correct that the Department
and SLED are the only authorities that may regulate the operation of establishments that sell
alcohol, the final arbiters of whether an establishment is in fact complying with the alcohol laws
of this State are the courts. Because members of the community are expressly invited to participate
in that process by § 61-6-1825, nothing prohibits protestants from raising to the ALC issues of the
license holder’s compliance with these statutes.

Saloon’s argument further ignores the separate remedies that are available to the
Department and SLED versus those that are available to members of the public who choose to
protest an application for a liquor license. The Department and SLED, cloaked with the
enforcement authority of the Executive Branch, are responsible for regulating license holders at
all times, and they may make arrests, issue violations and fines, or suspend or revoke a license
whenever they find a violation. Protestants, on the other hand, have a much narrower remedy—
they may only raise their concerns about a license holder whenever a new license application is
made, or when an existing license is up for renewal once every two years. When they do, they are
not permitted to issue fines, find violations, or make arrests—their only remedy is to seek the
denial of the license application. These remedies are not mutually exclusive, and they coexist
peacefully under the operation of Title 61.

Finally, if Saloon’s argument were correct, there would be nearly no issue that members of
the community could raise in an application proceeding. Saloon effectively argued that protestants
are limited to raising “suitability” issues when protesting a license application, which concern the
suitability of the proposed establishment relative to its surroundings. See S.C. Code Ann. § 61-6-

910; 48 C.J.S. Intoxicating Liquors § 196 (Dec. 2024 update) (license may be refused on grounds
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that “the location of the establishment would adversely affect the public interest, that the nature of
the neighborhood and of the premises is such that the establishment would be detrimental to the
welfare and morals of the inhabitants, or that the manner of conducting the establishment would
not be conducive to the general welfare of the community’). But Saloon’s argument is belied by
the language of ABC Act itself—suitability issues must also be investigated and regulated by the
Department. See S.C. Code Ann. § 61-6-920 (providing that the Department “may suspend or
revoke a license . . . if it determines that . . . the store or place of business occupied by the licensee
is not a suitable place”). Thus, were Saloon’s argument accepted, it would have the effect of
rendering the protest procedure under § 61-6-1825 a nullity in that there would be no issue
protestants could lawfully raise in an application proceeding. Denene, 352 S.C. at 212, 574 S.E.2d
at 198 (“The Court must presume the legislature did not intend a futile act, but rather intended its
statutes to accomplish something.”).

Of course, the plain language of § 61-6-1825 of the ABC Act does not restrict the issues
that may be raised by a protestant in the manner that Saloon asserts—it rather permits protestants
to raise whatever concerns they have about the propriety of the issuance of a liquor license, and
obligates the ALC to determine if those concerns are valid under the requirements of the ABC
Act.® Those concerns may overlap with the specific matters that SCDOR is charged to police, or
they may not. But nothing in § 61-6-1825 requires a protestant to limit his concerns to only those
matters that SCDOR cannot enforce itself. Saloon’s argument finds no support in the language of

the statute or otherwise, and it was error for the ALC to accept it.

® The Legislature’s choice to not restrict the matters that may be raised by protestants in an
application proceeding must be presumed intentional, and courts cannot read restrictions or
additional language into the statute that the Legislature did not include. Hodges, 341 S.C. at 87,
533 S.E.2d at 582 (“When the language of a statute is clear and explicit, a court cannot rewrite the
statute and inject matters into it which are not in the legislature’s language.”).
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B. The Sandalwood case does not prohibit an intervenor from raising a license
holder’s compliance with the ABC Act in a renewal proceeding.

The ALC relied upon a 2012 decision of this Court in determining that a protestant may
not raise issues of a licensee’s statutory compliance in a renewal proceeding. That case, South
Carolina Department of Revenue v. Sandalwood Social Club, 399 S.C. 267, 731 S.E.2d 330 (Ct.
App. 2012), was not an application or renewal proceeding, but was rather an enforcement action
brought by the Department against a license holder for failing to comply with the terms of a consent
order from an earlier renewal proceeding.” The ALC in that case allowed a neighbor of the
Appellant’s establishment to intervene in the action and argue violations beyond those that had
been cited by the Department. /d, 399 S.C. at 280, 731 S.E.2d at 337. Based on those arguments,
the ALC found violations in addition to those cited by the Department, and this Court found this
was a due process violation because “only DOR may bring violations under its regulations, and no
private right exists to bring a claim against a business under DOR’s regulatory scheme.” Id. (citing
S.C. Code Ann. § 61-2-20)). This Court went on, in a footnote, to caution the ALC against allowing
intervenors in ABC enforcement actions, stating: “While intervenors are common in initial
licensing matters, a third party will typically not be able to establish the second prong of the
[intervention] test, as DOR will generally adequately represent private citizens’ interest in
licensing enforcement matters.” Id. n.3 (emphases added).

This, however, is not an enforcement action. Adams did not seek by his protest to have
Saloon cited or fined by the Department, and he could not if he wanted to, as the Sandalwood

Court made clear. This is rather the other kind of case that the Sandalwood Court discussed—a

7 Specifically, the Department cited the license holder for a violation of Regulation 7-200.1(I) of
the S.C. Code of Regulations, which requires that any written stipulation entered into between an
applicant and the Department becomes a condition of the applicant’s license. Sandalwood, 399
S.C. at 272,731 S.E.2d at 333.
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license renewal proceeding, where “intervenors are common.” Id. Both Title 61 and the
Sandalwood Court recognized that these are different kinds of proceedings entirely, and the
Sandalwood decision therefore has no bearing on Adams’ ability to argue Saloon’s compliance
with the statutory requirements of Title 61 in this renewal proceeding. Certainly, Saloon could not
have argued a due process violation by the fact of Adams’ arguments, as S.C. Code Ann. § 61-6-
1825 explicitly permits protestants, by themselves, to cause the denial of an applicant’s license
renewal and initiate this contested case proceeding. Thus, the Sandalwood decision does not
restrict the issues that may be raised by a protestant in a license renewal proceeding.

The ALC’s reliance on the Sandalwood case is soundly defeated by Be Mi, Inc. v. S.C.
Department of Revenue, 408 S.C. 290, 758 S.E.2d 737 (Ct. App. 2014), which was decided by this
Court two years after Sandalwood. In that case, an applicant sought renewal of its liquor-by-the-
drink license which was denied by the Department for receipt of a valid public protest submitted
by an adjoining homeowners’ association that the applicant was not “bona fide engaged primarily
and substantially in the preparation and serving of meals” because it did not have sufficient seating.
Id. at 294,758 S.E.2d at 739; see S.C. Code Ann. 61-6-20(2) (providing that “‘[b]ona fide engaged
primarily and substantially in the preparation and serving of meals’ means a business that provides
facilities for seating not fewer than forty persons simultaneously at tables for the service of meals,”
among other requirements). The Department initially agreed that Be Mi did not meet the seating
requirement, but after giving Be Mi an opportunity to correct the condition, the Department
reversed course and found it compliant with the requirement. /d. The Department still denied the
license, however, due to the receipt of a valid public protest under § 61-6-1825. Id.

Be Mi requested a contested case hearing before the ALC. Id. The HOA was permitted to

intervene in the action and argue its position about Be Mi’s seating capacity, and further clarified
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that it was not contesting Be Mi’s beer and wine permit, only its liquor-by-the-drink license. /d.
The ALC conducted a hearing on the matter and found that Be Mi did meet the seating
requirements of S.C. Code Ann. § 61-6-1610 and was therefore “bona fide engaged primarily and
substantially in the preparation and serving of meals.” Id. at 295, 758 S.E.2d at 739. The HOA
appealed. /d.

This Court affirmed the ALC, but not before conducting a substantive review of the ALC’s
findings about whether Be Mi was in fact “bona fide engaged primarily and substantially in the
preparation and serving of meals.” The Court considered Be Mi’s legal rights to a portion of the
property in question where seating was located, and even conducted an analysis whether bar
seating counted as a “table” for purposes of S.C. Code Ann. § 61-6-20. Id. at 298-99, 758 S.E.2d
at 741 (citing Webster’s Third New International Dictionary (1986)). One may presume that, if
the protestant HOA did not have the right to raise these issues in the first place, this Court would
have dispensed with this thorough analysis and simply found as much. Instead, it treated the
intervenor HOA as the appellant in that case and addressed these substantive issues as it would in
any other case.

This Court’s ruling in Be Mi can only be read as an affirmation that an intervenor has
standing to raise the issue in a renewal proceeding whether the applicant is “bona fide engaged
primarily and substantially in the preparation and serving of meals” because the Court
considered—at length—precisely that issue raised by a protestant in a renewal proceeding. If the
Sandalwood decision operated as the ALC found, it ought to go without saying that Be Mi would

have been decided very differently. Thus, the ALC’s reliance on the Sandalwood case to find that
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Adams does not have standing to raise Saloon’s compliance with the meal service requirement
contained in the ABC Act was error.’

II. The ALC Erred in Excluding Evidence Bearing on Whether Respondent Meets
the Meal Service Requirements for Licensure.

Aside from preventing Adams from raising the issue of Saloon’s compliance with the meal
service requirement contained in the ABC Act and the South Carolina Constitution in the first
instance, the ALC also excluded any evidence that would tend to show whether Saloon meets these
requirements, notably evidence about the proportion of Saloon’s food sales relative to its overall
sales. This, too, was error.

Broadly, Adams sought to introduce evidence about the percentage of Saloon’s food sales
relative to its overall sales that it obtained in discovery based on the Supreme Court’s ruling in
Brunswick Capitol Lanes v. S.C. Alcoholic Beverage Control Commission, 273 S.C. 782, 260
S.E.2d 452 (1979). In that case, the Supreme Court considered whether a bowling alley had met
the requirement under an earlier version of the ABC Act that a liquor license holder be “bona fide
engaged primarily and substantially in the preparation and serving of meals” where only 10% of
its gross revenues were attributable to food preparation and sales. /d. The court observed that “[t]he
word ‘primarily’ means ‘of first importance’ or ‘principally,’” Id. at 783, 260 S.E.2d at 453 (citing

Malat v. Riddell, 383 U.S. 569, 572 (1966) and Webster’s Third New Int’l Dictionary 1800

(1965)), and found that “a business which attributes only ten per cent of its gross revenues to food

preparation and sale does not fulfill the ‘primary’ and ‘substantial’ requirement of the statute.” /d.

8 It is worth noting that another ALJ in 2020 made a similar finding in a license renewal proceeding
based on the Sandalwood case. See Eighteen Ink, LLC v. S.C. Dep’t of Revenue, No. 19-ALJ-17-
0001-CC, 2020 WL 2461586, at *3 n.3 (S.C. Admin. L. Ct. April 29, 2020). That decision was
appealed, but the appeal was later dismissed for mootness. See No. 2020-000837, 2023 WL
5096636 (Ct. App. Aug. 9, 2023). Thus, this prior ruling by the ALC was not addressed by this
Court.
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Given that Saloon’s percentage of food sales falls far below even the 10% found to be inadequate
by the Supreme Court in Brunswick, the probative value of this evidence in this licensure
proceeding speaks for itself.

Saloon argued that this evidence ought to be excluded because when the Legislature
amended the ABC Act in 2008, it effectively abrogated the ruling in Brunswick and removed
percentages of food sales as a relevant consideration in determining whether a licensee has
complied with the meal service requirement in the Act. Of note, the 2008 amendments to the ABC
Act amended the definition of “[b]ona fide engaged primarily and substantially in the preparation
and serving of meals”—that definition now provides:

(2) “Bona fide engaged primarily and substantially in the preparation and serving

of meals” means a business that provides facilities for seating not fewer than forty

persons simultaneously at tables for the service of meals and that:

(a) 1s equipped with a kitchen that is utilized for the cooking, preparation, and
serving of meals upon customer request at normal meal times;

(b) has readily available to its guests and patrons either menus with the listings of
various meals offered for service or a listing of available meals and foods,
posted in a conspicuous place readily discernible by the guest or patrons; and

(c) prepares for service to customers, upon the demand of the customer, hot meals
at least once each day the business establishment chooses to be open.

S.C. Code Ann. § 61-6-20(2). In another section of the ABC Act, the Legislature defined the word
“primarily” to mean:
[t]hat the serving of the meals by a business establishment is a regular source of
business to the licensed establishment, that meals are served upon the demand of
guests and patrons during the normal mealtimes that occur when the licensed

business establishment is open to the public, and that an adequate supply of food is
present on the licensed premises to meet the demand.

S.C. Code Ann. § 61-6-1610(I)(3).
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There are several problems with Saloon’s argument that these amendments rendered
irrelevant to the licensure analysis a licensee’s percentage of food sales. First, the legislative
history of the 2008 amendments provides explicitly that the amendments were intended to impose
additional requirements relating to food service, not to curtail them. See R. pp. ___ (Saloon Mot.
in Limine Ex. 6 (Legislative History of 2008 Acts 287 & 320) (listing as one of the purposes of
Act 287 as “to provide additional requirements related to food service”)).” Indeed, the new
definitions provided by the Legislature expanded the requirements for a licensee to be engaged
primarily in the preparation and serving of meals from what the ABC Act required previously by
requiring the licensee to have a functioning kitchen, menus, and hot meals at normal mealtimes.
No portion of the 2008 amendments abrogated the holding or reasoning in Brunswick either
implicitly or explicitly, which is telling—the Brunswick ruling was no doubt well known to the
Legislature in 2008, and had it intended to abrogate that ruling, it would have done so explicitly.
See Shirley’s Iron Works, Inc. v. City of Union, 403 S.C. 560, 572, 743 S.E.2d 778, 784 (2013)
(“There is a presumption that the legislature has knowledge of previous legislation as well as of
judicial decisions construing that legislation when later statutes are enacted concerning related
subjects.”) (quoting State v. McKnight, 352 S.C. 635, 648, 576 S.E.2d 168, 175 (2003)).

Second, the percentage of food sales for a licensed establishment naturally informs the
analysis whether that establishment is “primarily” engaged in the preparation and serving of meals.
As the Brunswick court observed, the ordinary definition of the word “primarily” means “‘of first
importance’ or ‘principally.”” Brunswick, at 783, 260 S.E.2d at 453. How else is one to determine

whether meal service is of first importance to a licensed establishment than to compare it to the

? See Ex parte Cannon, 385 S.C. 643, 655, 685 S.E.2d 814, 821 (Ct. App. 2009) (“The construing
court may additionally look to the legislative history when determining the legislative intent.”)
(citing State v. Byrd, 267 S.C. 87, 92, 226 S.E.2d 244, 247 (1976)).
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other sources of revenue earned by that establishment?'? The definition of “primarily” provided in
the ABC Act likewise requires that the serving of meals be a “regular source of business to the
licensed establishment”—the percentage of that establishment’s sales that comprise meal service
plainly informs the analysis whether meals are a “regular source of business” to the licensee as

well. See Regular, Merriam-Webster’s Dictionary (online edition 2025; available at

https://www.merriam-webster.com/dictionary/regular) (“constituted, conducted, scheduled, or
done in conformity with established or prescribed usages, rules, or discipline”). Thus, nothing
about the Legislature’s 2008 amendments to the ABC Act can be read to render irrelevant a
licensee’s percentage of food sales in determining whether it is engaged primarily and substantially
in the preparation and serving of meals.

Third, Saloon’s reading of the 2008 amendments to the ABC Act would place the statute
in conflict with the South Carolina Constitution. As the Brunswick court noted, the ordinary

(153

definition of the word “primarily” is “‘of first importance’ or ‘principally.’” Brunswick, 273 S.C.
at 783,260 S.E.2d at 453. Given that this language is contained in the South Carolina Constitution,
if it were really the Legislature’s intention to change the ordinary meaning of the word “primarily”
by removing the requirement that meal service be of first importance to a licensed establishment,
then the Legislature would have necessarily violated the Constitution by its amendments. See
Segars-Andrews v. Judicial Merit Selection Comm’n, 387 S.C. 109, 118, 691 S.E.2d 453, 458

(2010) (*“The provisions of the state constitution are not a grant but a limitation of legislative

power, so that the Legislature may enact any law not expressly, or by clear implication, prohibited

10 Adams notes that the version of the ABC Act considered by the Supreme Court in 1979 also did
not contain a percentage-of-food-sales requirement for licensed establishments; rather, the
Supreme Court simply found that metric helpful in determining whether the service of meals was
the primary occupation of the licensed establishment. See id.
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by the state or federal constitution.”). This Court will construe legislation to comply with the
Constitution if possible. See City of Rock Hill v. Harris, 391 S.C. 149, 154, 705 S.E.2d 53, 55
(2011) (“In determining whether a statute complies with the South Carolina Constitution, the Court
will, if possible, construe the statute so as to render it valid.”) (quoting Moseley v. Welch, 209 S.C.
19,26-27,39 S.E.2d 133, 137 (1946)). Adams submits that such a construction is indeed possible
here given the Legislature’s requirement that meal service be a “regular source of business to the
licensed establishment”—the Court should read the word “regular” in harmony with the word
“primarily” in the Constitution to mean that licensed establishments are indeed required to be
engaged primarily in the serving and preparation of meals. Any other construction would render
the 2008 amendments to the ABC Act unconstitutional.

Regardless, the percentage of sales that constitutes meal service naturally informs whether
a licensed establishment is “engaged primarily and substantially in the preparation and serving of
meals,” and the ALC erred in excluding that evidence in this case. The ALC further erred in
excluding other testimony and evidence about Saloon’s compliance with the statutory meal service
requirement, including Saloon’s hours of operations, which Mr. Adams attempted to testify about
but was prevented from doing so based on Saloon’s objections at the hearing. Mr. Adams should
have been permitted to introduce any evidence he had bearing on this requirement, and to cross-
examine Saloon’s witness on these topics as well. The ALC’s determination to exclude this
evidence was error.

I11. The ALC Erred by Not Finding that Saloon Fails to Meet the Meal Service
Requirements for Licensure.

To get to the ultimate issue in this case, the ALC ought to have (1) found that Adams had
standing and authority as a protestant and intervenor to raise Saloon’s compliance with the

statutory meal service requirement in the ABC Act; (2) permitted Adams to introduce any relevant
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evidence he had bearing on this issue; and (3) found that Saloon fails to meet this requirement. As
noted above, Saloon’s food sales relative to its alcohol sales are de minimis and cannot satisfy any
reasonable interpretation of the words “primary” or “substantial” or even “regular.” The Supreme
Court has already found that 10% food sales is insufficient to satisfy the “primary” and
“substantial” criteria, which criteria exist in full force today as they did in 1979. Evidence of the
percentage of Saloon’s food sales relative to its overall sales was submitted to the ALC as evidence
during the hearing on Saloon’s motion in limine, and this evidence was properly before the Court
and readily available to aid its disposition of this matter. The ALC’s failure to consider this
evidence and find that Saloon fails to meet the statutory requirements for licensure was error.

Adams further respectfully submits that, given that Saloon’s food sales figures are what
they are, there is little work for the ALC to do on remand—there is only one right outcome in
determining whether Saloon meets the statutory requirements for licensure. It very plainly does
not, and any other finding would be “clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record.” S.C. Code Ann. § 1-23-610. Given that this evidence
was submitted to the ALC and made part of the record in these proceedings, this Court should rely
upon this evidence to reverse the judgment of the ALC and find that Saloon does not meet the
statutory requirements for licensure.

CONCLUSION

For these reasons, Appellant respectfully requests that the Court reverse the judgment of
the ALC and find that Respondent fails to meet the statutory requirements for a business liquor-
by-the-drink license. In the alternative, Appellant requests that the Court reverse the ALC’s
determinations that Appellant does not have authority or standing to raise Respondent’s
compliance with the statutory meal service requirement in a renewal proceeding, as well as its

exclusion of relevant evidence bearing on that requirement, and remand this matter for further
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proceedings to determine whether Respondent in fact meets the statutory and constitutional
requirement that a licensee be engaged primarily and substantially in the preparation and serving

of meals.

Respectfully submitted,

s/Richard A. Harpootlian

Richard A. Harpootlian, SC Bar No. 2725
Andrew R. Hand, SC Bar No. 101633
RICHARD A. HARPOOTLIAN, P.A.

Post Office Box 1090

Columbia, South Carolina 29202

(803) 252-4848

rah@harpootlianlaw.com
arh@harpootlianlaw.com

Attorneys for Appellant Coley Frank Adams
June 19, 2026
Columbia, South Carolina.
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