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Appellant respectfully moves this HonorablezCourt of Appeals, for the State
of South Carolina. Asking that it orders counsel of record, for extraoridanary
reasons, to immediately brief the issue 'whether the trial court erroneously
deprived Appellant of his Sixth Amendment right to 'choice of counsel™. When
such choice always remains open 'when the accused is footing the expense'. See

Gonzalez-Lopez v. U.S. , 548 U.S. 140, 126 S. Ct. 2557 (2006).

OTHER AUTHORITIES

Curry v. Bettison, 216 N.E.3d 797 (Ct. App June 9, 2023)(Generally, if mat-

ters come to light on appeal that the parties have not raised, the appropriate

course is to allow additional or supplemental briefing); see also Kragt v. Bd.

of Parole and Post-Prison Suprevision, 325 Or. App. 668 (Ct. App. 2023)(Same);

and Davi Nails Salon and Spa, LLC v. Do., 346 So.3d 1288 (D.C. Fla. 2d Dis. 20

22)(Purpose of appellate rule providing for notice of supplemental authority is
not to appraise count of party's latest find which could have easily been found
and included in the original briefing, but rather, '"to address extraordinary cir-

cumstances where new legal authority might impact the appeal')

AUTHORITY OF THE UNITED STATES SUPREME COURT
AND . CALTFORNIS U.S.

In 1967, "Our" United States Supreme Court held;

For a decade or more), a.continuing line=of cases:has reached this:zCoart
concerning discrimination against the indigent defendant on his first
appeal. Beginning with Griffin v. People of State of Illinois, 351 U.S..
12, 76 S.Ct. 585, 100 L.E.d 891 (1956), where it was held that 'equal
justice' was not afforded an indigent appellant where the nature of the
review 'depends on the amount of money he has', at 19, 76 S.Ct. at 591,
and continuing through Douglas v. People of State of California, 372 U.




S. 353, 83 S. Ct. 814, 9 L.Ed2d 811 (1963), this Court has consis-

tently held 'invalid' those procedures 'where the rich man, who ap-

peals as of right, enjoys the benefit of counsel's examination into

the record, research of the law, and marshling of arguments on his

behalf', while the indigent, already burdened by a preliminary de-
termination that his case is without merit, is forced to shift for
himself'". At 358, 83 S. Ct. at 817.

Although Appellant here in the instant case at bar didn't suffer the conse-
quence of Appellate Defender, Ms. Molly M. Keegan, filing an Anders Brief. Appel-
lant must beg this Court's indulgence on the central question, 'whether such An-
ders brief would have been more effective, where Appellant would have been ex-
tended, as of right, the opportunity to include issues he himself believed to
be meritorious". And such issue is exposed in no less than approximately ''43"
pages of the trial transcript during pre-trial, (Tr. tr. pgs. 88-131). Where
Appellant's initial court appearance with 'retained' counsel. Noticed counsel's
performance was anything except what he'd paid for.

On that bases, Appellant requested the time to 'hire' another attorney
that he knew could do a better job on a case where "Appellant was claiming his
innocence'.

Appellate counsel is cloaked with the obligation 'of combing through the

transcript' for potential merits for appeal. See Evitts v. Lucey, 469 U.S. 387

105 S. Ct. 830 (1985)(The Due Process Clause of the Fourteenth Amendment guar-
antees a criminal defendant the effective assistance of counsel on his first ap-

peal jas of right) Pp. 833-841. See Strickland v. Washington, .supra.

For this Court's convenience, Appellate carves out pertinent portions of

te transecicen  record within those outlined pages. (88-131)



It all began Tuesday, December 10, 2024, where on page 89, lines 3-20,
Judge Jocelyn Newman, clears the courtroom to handle private motions. Pointing
out "Appellant request to terminate Mr. Harvey, his retained attorney'. But
before this, the court asks to 'first hear from the state on this matter', and
Ms. Browder appears for the statew

The State (Ms. Browder) responds to the court's request. And explains that
Mr. Harvey has been Appellant's attorney since the incident occurred in 2020, And
the trial was scheduled for November, but that Mr. Harvey requested a continu-
ance to prepare for trial. Tr. tr. p. 90, lines 1-6. And that the state would
object to any continuance.

The State further citedcbjectiond to the removal of Mr. Harvey, citing Sta-

te v. Sims and State v. Graddick. For the proposition; "Appellant must show sa-

tisfactory cause for the removal of his lawyer'. Tr. tr. p. 90, lines 14-20.

Appellant's rebuttal to this is; '"neither case applies to 'retained' coun-

sel. Which Gonzalez-Lopez v. U.S., 548 U.S. 140, 126 S. Ct. 2557 (2006), so

cérefully carved the difference out. And held, "the defendant has the Sixth A-
mendment right to choose counsel when he's footing the bill'". Simms and Graddick
are both appointed counsel cases and for that reason, 'they did not retain the
right to choice of counsel".

Not for delay or any manipulatory reasons, Appellant clearly and enequi-
vocally moved to relieve Mr. Harvey, who he'd previously retained and hire new
and more competent counsel. Gave the court the most detailed 'chain of events
leading up to his decision to reliéve Mr. Harvey'. :Which created:more thans 30
pages of transcribed record with testimony such as the following: Tr. tr. p.

91, lines 22-25, p. 92, lines 1-15.

The Defendant: This is for the record, by the record and on the record.
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Like she said, he's been my attorney since 2000. And for two
years this case laid dormant with no investigation, nothing.
Nothing of sort about the plan. And I kept asking about this
case, kept asking him. And so, yesterday was my first time in
the court with Mr. Harvey. You know, I Like Mr. Harvey as a
person. He's a I call him Matlock, but yesterday, he showed me
incompetence a lot of incomPetence. He came over here four ti-
mes he called me cupid. I'm not Mr. Cupid, I'm Mr. Kimbles

Appellant was pointing out Mr. Harvey's incompetence by not remembering

his client's name. Id. Tr. tr. pgs 91-92.

See also Tr. tr. p. 96-97. Where counsel is scrambling , explained by
Appellant because he's (Mr. Harvey) is unprepared for trial involving photo-
graphis evidence.

Then on Tr.tr.p. 106, lines 22-25, Mr. Harvey clearly acknowledges ''the
attorney-client relationship has been irrevocally broken'. Appellant responded
"it wasn't until he observed the incompetence Mr. Harvey displayed the day the

trial was to begin". This is why Appellant wanted 'to hire different counsel'.
Tr. tr. p. 111, lines 21-25 reads as follws:

The Defendant: I would like to have more time to find somebody else
that I feel that is competent. I need to retrieve all
my information from Mr. Harvey so I can have somebody
else go over this information . And so I can have some-
body that's competent.

On Tr. tr. p. 113, while attempting to respond to Appellant, "again, coun-
sel calls Appellant by the wrong name'. Appellant calls this to the court's at-
tention, ''that's exactly what I'm talking about".

Then on page 117, lines 17-25, the court gives Appellant an unconstitution-
al option under his guaranteed Sixth Amendmaznt rights. That is; 'to continue
with unwanted counsel or represent himself". This option violates Faretta v.

California, and Gonzalez-Lopez v. U.S..



Then on Tr.tr.op. 117, lines 10-24, the following collquy ensues:

The Court: So I've got to consider that I've also got to consider
the interest of the State in moving the case forward.
This @5 from--is it June of 20207 So more than four
years ago. This is the second trial date that has come
up. The witnesses are here. The parties are here. Every-
body's ready to go . Right. The incident was allegedly
June 5th, 2020..

And so the trial--your request for a continuance
more time, as you said, Mr. Kimble, is denied, which
leaves you two options;''to be represented by Mr. Harvey
throughout trial or to represent yourself'.

The Deferdant: I will represent myself. Because you're forcing my hand.
That was the first time I ever seen him in a courtroom
[Tr. tr. p. 118, lines 1-25] setting. That was my first:
time out of four years. Now I see if I came in this
courtroom and continued with this case over and over
again, and then one day I just came in and said, ''look
here, I don't want him as my attorney', No, that's not
the case. From what I seen yesterday, his first day in
the courtroom, preparing this case for 'four years', ha-
ving this case in his hand for four years, "I'm not com-
fortable with him, at all".

And so, you forcing my hand and say, ''Look here,
just because some witnesses are in town, just because
the State--this--this has been continued one time in
November'. "I mean in November, they wasn't ready" they
wasn't ready for court in November.

From the above colloquy forward (Tr. tr. p. 119), Appellant explains that
counsel had "four years to prepare for trial', that at the very beginning of
hiring Mr. Harvey, '"he was vividly aware Appellant maintained his innocence,
and would "reject" any type or kind of plea negotiation'. But that Mr. Harvey
was ''so convinced that he would eventually get Appellant to plead guilty, he
failed to prepare any defense for trial'. From Tr. Tr. pgs 119 up to 123,
Appellant stands in his position of 'wanting to relieve counsel, would rather
fend for himself than continue with Mr. Harvey'. When the following colloquy

occurs. Tr. tr. p. 123, lines 15-25.



The Court: Now, Mr. Kimble, you're choosing to represent yourself.
Have you ever studied law before?

The Defendant: No. But I'm not choosing to represent myself. I'm choosing
to have a new counsel. And I told you why, because I'm un-
comfortable with what's going on with this counsel.

The Court: Well, you're choosing an unavailable option.

The Defen.: Okay, "why is it not available''?

The Court: Because today is the trial date.

The Defen.: Right. I can understand if the [p. 24] trial started, but

the trial hasn't started yet. And so that's the reason
why--1 seen him yesterday, and what I seen yesterday, is
no way, I mean you seen it too. You even stepped in a cou-
ple times. And so--you gave me the look and I looked at
you amd I'm like wow.

The Court: I'm sorry I gave you no looks yesterday.

The Defen.: Okay .

The Court: You may have misinterpreted an expression on my face, but:
The Defen: Okay, well I'm not comfortable. I'm not comfortable the way

this thing has been happening.
The Court: Right. But knowing that Mr. Harvey has studied law and you have

not, would you like him to remain here to assist you and advise
you as you represent yourself?

The Defen.: Well, "why would I want that"?

The Court: Have you ever studied law before?
The Defen.: No, I haven't----
The Court: Do you know rules of evidence?

The Defen.: That's why, that's the reason I need a professional.

The Court: [p.125] Okay, That was a yes or no question. Do you know
the rules of evidence?

The Defen.: No, I do not.

The Court: Do you know the elements of the crimes you're charged with?



The Defen.: No, I do not.

The Court: What the State has to prove to prove that you're guilty
of those crimes?

The Defen.: No, I don't I don't know. I don't know any of that. "That's
the reason why I hired a professional. I'm saying the reason
why I need the competent person here.

The Court: Yeah. I don't find that Mr. Harvey lacks competence. We dis-
agree about that.

Appellant pause here to identify for this Court's convenience, which I'm
certain this Court is well aware. Once the Court initiated '"a HOBSON'S' choice
between representing himself and unwanted counsel. The err the trial court en-
gaged in was "'the failure to warn the defendant of the disadvantages of self-
represention', rather than Appellant's level of legal experiences. See Faretta

v. California, 422 U.S. 806, 95 S. Ct. 2525 (1975)

Faretta errors exposed:

Appellant contends here which should have been raised in the initial ap-
peal of the instant case. Is where ''the Sixth and Fourteenth Amendments of the
Federal Constitution guarantee that persons brought to trial in any state or
federal court be afforded right to assistance of counsel before he can be val-
idly convicted and punished by imprisonment'. Except that, Faretta 'waived his
right to unwanted counsel". And further goes to hold, "forcing a attorney on
an unwilling defendant, in and of itself, in 'unconstitutional'.

Faretta goes further to explain; "The counsel provision supplements the
design. It speaks of the "assistance of counsel", and an assistant, however ex-
pert, is still an assistant. The language and spirit of the Sixth Amendment con-

templates that counsel, like other defense tools guaranteed by the Amendment,



"shall be an aid to a willing defendant not an organ of the State interposed be-
tween an unwilling defendant and his right to defend himself personally'. "To
thrust counsel upon the accused, against his considered wish, ''thus violates the
logic of the Amendment'"'. "To force a lawyer on a defendant can only lead him

to believe that the law 'contrives against him'.". Id. at 836, 95 S. Ct. 2525.

Whether Appellate Counsel's omission were inadvertent or intentional:

Appellant must beg the question of whether Appellate counsel's omissions
from his initial appeal brief were inadvertenttor plain intentional. When Cir=
cuit Court Judge Jocelyn J. Newman, piled 'constituional error' upon 'constitu-
tional error'. Attempting to pass such on as 'a fair trial'. When not slight-
ly resembling due process was afforded, after Appellant 'pleaded to the court',
based on his persanal observance of counsel's performance, which revealed he
[counsel Mr. Harvey], lacked the ability to place the state's case to meaning-
ful adversarial testing.

The trial court on page 125, disagrees with removing Mr. Harvey, Appellant's
'retained' counsel. Because she 'disagreed with counsel's level of competence,
in light of Appellant's answers 'he had no legal training'. According to Faret-
ta, and Gonzalez-lopez, a accused do not have to qualify in legal training in
order to represent themselves, nor for that matter, did the Court in Gonzalez-
Lopez, require the accused to demonstrate that "another choice of counsel", re-
quired the defendant to demonstrate how much more efficient would the new choice
of counsel be.

With these vivid irrational conclusions being transcribed for over 43-pages

of the transcript. Whereas, Appellate Counsel omitted "including 'final rulings

8.



on materially fundamental Constitutional issues' dealing with a defendant's
Sixth Amendment rights'. Borderlines legal-malpractice moreso than simply go-
verned by Strickland's ineffective assistance of counsel. Where no attorney as-
signed as appellate counsel should have missed the appeal issues from pages

88 through to 132, accounting for approximately 44 pages of the record on ap-
peal.

Even where simultaneous "'structural errors' occurred under the watchful
ears and eyes of Judge Jocelyn J. Newman. And even where Appellant was accused
of very serious offenses. At Tr. tr. p. 474, lines 20-25; p. 475, lines 1-25,
the jury "acquits the Appellant of 'kidnapping' and 'First Degree Burglary',
and the 'Assault and Battery', after the testimony of Doctor and Lawyer, Mr.
Michael Hayes, (Tr. tr. pgs. 264-274), clearly demonstrated "no serious injury
was sustained to the victim'. And further shows, ''the state elicited 'false
and misleading testimony concerning 'black-eyes and other injuries'. Where
the attending physician contradicted this false testimony.

Then to add insult to constitutiopal injury. After affirmatively denying
any continuance to Appellant for which to afford 'choice of counsel'. At Tr. tr.
p. 285. The Court grants the state a in-trial continuance. Clearly giving the
'Appearance of Impropriety', which violates a Judge's role in the courtroom,

according to South Carolina Appellate Court rules 501.

ACTUAL, FACTUAL INNOCENCE

In conclusion, Appellant, withstanding the structural errors which should
have been included within the iniftial appeal brief. Is the fact, "he was ini-

tially accused of a 'misdemeanor in this case'. Had counsel acted competently,



and is why -Appéllant took issue with his representation. Rather than investi-
gating the bare facts. Allowed Appellant to run the risk of beingwrorgly convic-
ted of crimes he is actually innocent of.

Because of being tried for two more serious crimes of which the jury ac-
quitted Appellant. The jury aparently felt remorse for a prosecutor 'that feil
ill during the trial", to at minimum, give her a conviction on the lessor charge,
knowing the medical expert testimony eliminated "ABHAN'" from the consideration,
as no serious injury under the legal definition had occurred.

Based on the foregone, Appellant respectfully request this supplemental,
'out-of-time' brief be considered so the right to effective assistance of coun-

sel on the initial appeal can be afforded. See Evitts v. Lucey, supra. And any

further relief this Honorable Court deems just and proper.

Respectfully Submitted,

Kershaw Correction Inst. Mag
4848-Goldmine Hwy.
Kershaw, S.C. 29067

cc: Off. Ind. Def
State of S.C.
Ct of Apps.
10 of 10



CERTIFICATE OF SERVICE

I, Clifton Kimble, do hereby certify that I have forwarded a true and
correct copy of the intended Supplemental Brief on appeal, to all parties,
on this égdzu day of ,ZjihﬂgL_ 2026, with adequate postage attached,
the addresses is as foll/ 83

S.C. Attorney General's Office
POST OFFICE BOX 11549
Columbia, S.C. 29211

Clerk of Court

S.C. Court of Appeals RECEIVED
P.0. Box 11629 JUN 25 2026

Columbia, S.C. 29211
SC Court of Appeals
Division of Appellate Defense

SCCID Attn. Ms. Molly Keegan
1330 Lady Street, Suite 401
Columbia, S.C. 29201-3332

/s

i ffom Kimble #395991

cc: File

(i1)






