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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

FIFTH JUDICIAL CIRCOUIT

COUNTY OF RICHLAND

Civil Action No. 2019-CP-40-00919

EMAD TADROS, et al,
Plaintiff, TRANSCRIPT
OF
WEBEX
PROCEEDINGS

vS.

HOLDER PROPERTIES, et al,

B L W L N N

Defendant.

January 7, 2021

BEFORE:

HONORABLE DeANDREA BENJAMIN

RICHLAND COUNTY COURTHOUSE

COLUMBIA, SOUTH CAROLINA
APPEARANCES:
For the Plaintiff:

CHARLES G. BLACKBURN, Attorney at Law

For the Defendant:

KEVIN K. BELL, Attorney at Law and
MICRAEL C. MASCIALE, Attorney at Law

BY: Karen A. Kocsis, CCR
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THE COURT: All right. We'xre on going to go on
the record.

Again, this is the case of Emad Tadros versus
Holder Properties, 2019-CP-40-00919.

And if you can, if everyone please say your
appearances and who you represent for the court
reporter. Thank you.

MR. MASCIALE: Judge, may it please the Court.

Judge, I'm Michael Masciale, I represent the
ADESSO Horizontal Property Regime and the ADESSO
Homeowners Association.

MR. BELL: And Your Honor, Kevin Bell, and with
me is Paul Heffer, representing Holder Properties
and ADESSQO/COLUMBIA LLC.

MR. BLACKBURN: Good morning, Judge.

THE COURT: All right. Good morning.

All right. And this is a motion for summary
judgment filed by Defendant Holder Properties; is
that correct?

MR. MASCIALE: That's correct, Your Honor.

And Your Honor, before we begin, just one
housekeeping matter I wanted to bring to the Court's
attention. The ADESS0 HOA and Horizontal Property
Regime filed a motion for summary judgment back on,

I believe, December 28th, which would have been at
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least: ten days before this hearing. We gave notice
of the date and time of the hearing, as required
under the rule, to hear our motion for summary
Jjudgment today as well.

THE COURT: It is not noticed for today. So if
everyone consents, I'll hear it considering we have
y'all, T guess the last ones. But that will require
a consent of all parties.

MR. BLACKBURN: Plaintiffs consent, Your Honor.

MR BELL: Certainly we do as well. Doesn't
affect us.

THE COURT: All right. All right. 1I'd be glad
to get some background. 1I'll be glad to hear it. I
guess, {inaudible) is it Mr. Bell, is it your motion
about -- yes, on behalf of the defendants.

(Loud background noise interierence.)

THE REPORTER: Judge, could we get everybody
else to mute first?

THE COURT: Can we get everybody to mute so we
won't have any background noise, and we'll do the
same. They're working on the light post or
something outside my office, so there's a lot of
noise outside.

All right. Here we go.

Yes, sir, Mr. Bell.

989
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MR. BELL: Okay. Thank you, Your Honor.

As mentioned, I represent Holder Properties,
ADESSO/COLUMBIA LLC. 1I'll refer to those today just
as Holder. John R. Holder was also named --
(inaudible) -- the fact that he was never served s0
he is not a party to this action.

And with the Court's permission, I'm going to
share my screen. I have a PowerPoint that I think
will help facilitate the argument today.

THE COURT: Yes, sir. My law clerk will have
to give you -- share something with you in orxrder for
you to do that.

MR. BELL: Okay.

THE COURT: You still there, Mr. Bell?

MR. BELL: Yeah. 1I'11l stop -- I hit the wrong
button, instead of share I hit cut off wvideo.

THE CQOURT: Okay. There you go.

MR. BELL: OQkay. There we go.

Okay. As Your Honor requested of me, I'1ll give
you a little background about the motion and then
the case before we get to the merits.

The nature of this dispute is this,
ADESSO/COLUMBIA is a mixed-use residential and
retail development here in downtown Columbia. Your

Honor may be familiar with it. It is across
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Assembly Street from the coliseum. It also fronts
South Main Street below the o0ld law school. It has
ground floor retail, several floors of residential
condominiums above it, has a pool, garage. A
typical mixed-use retail -- a big mixed-use
residential/retail development that we see here
(indicating.)

The plaintiff is the owner of the ground floor
retail units at ADESSQO. There are four of them. He
alleges that he does not have the number of parking
spaces for his retail units that he's entitled to
have under the master deed and he claims damages
from it.

All of the defendants dispute this allegation,
defendants -say he does have exactly the parking he's
supposed to have. But the City of Columbia, who is
in charge of enforcing zoning, plat and parking at
ADESSO says the plaintiff has all of the parking to
which he's entitled to.

T know it just sounds like a buildup to a
parking dispute today. This motion is not concerned
with who is right or wrong about parking. But this
motion for summary judgment 1s because Plaintiff's
claims were released in a prior lawsuit that

Plaintiff brought against Holder and 38 other

991
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defendants. And the prior settlement is the only
focus of our motion today as opposed to the
substance of Plaintiff's claims,

To give you a few dates and facts to put this
in perspective. From 2008 to 2013 Holder served as
the developer and the property manager for ADESSO,
because it was developer that also controlled the
homeowners association.

In 2013, April of 2013, after the target number
of units had been sold, Holder released control of
the HOA. He did, however, continue to be the
property manager.

In December 2014, Plaintiff purchased all four
of the retail units at ADESSO. He did not purchase
those from Holder, he purchased them from the
original purghaser of the retail space.

In February 2016 the owners of the ADESSO
residential and retail units filed suit against
Holder and -38 additional defendants. This was a big
lawsuit here in Columbia. The residential owners
asserted their claims through a class action.
Plaintiff was not in the class action.

Plaintiff's claims relating to the retail units
were served -- (inaudible) -- and the causes of

action were widespread, breach fiduciary duty,
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unfair dealing, breach of contract, improper
management, negligence. You name it, it was all in
there.

In May of 2016 Holder was terminated as the
property managers. And after that point Holder had
no involvement with ADESSO/COLUMBIA. They were out
at that point.

In May of 2017, a full year later, the
plaintiff settled all claims against Holder and the
38 additional defendants. Plaintiff's individual
settlement is a separate document, captioned Retail
Settlement Agreement and Release, it only applies to
Plaintiff's claims. The class action settlement was
separate.

The release was executed by Plaintiff and all
39 defendants, including Holder. And there was a
stipulation of dismissal with prejudice that was
entered as to all claims, quote, that were or have
been asserted, end quote. And I underlined that
because ~- we'll discuss it shortly -- but that
alone 1s dispositive of.this motion. But we will
get to that in just a few minutes.

Now I'd like to turn to the substance of the
arguments. There's four issues today. The first

one involves the settlement agreement documents.
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There are three provisions of that document, the
release provision, a waiver provision and a warranty
provision, which all indicated that the plaintiff's
claims are conclusively barred.

The prelude to those provisions is that the
settling parties that are entering this agreement
which will bring about the whole, complete, final
resolution of all matters to Plaintiff. This is the
release provision: (Reading)

Tadros does fully and completely
release and discharge the settling
defendants from any and all claims
and action, causes of action whether
known or unknown, including the
claims made in the action or that
could have been made in the action
arising out of or relating to any
work performed by settling
defendants --

THE REPCRTER: Wait, wait, wait. There's some
kind of feedback.

THE COURT: Hold on.

(Off-the-record discussion.)
THE CCURT: All right. Mr. Bell, can you go

back --

994
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MR. BELL: Sure.

THE COURT: -- to -- no, no, no, I don't
want ——- not all the way back. Just you were -- go
back to the next slide. No, no, no, go forward, I
guess. I'm sorry.

MR. BELL: This is -- this is whe;e I stopped.

THE COURT: Okay. 8o just start at the
beginning of this again. Okay.

(Noise static.)

MR. BELL: Okay. This is about the release
document. There's three provisions, the release
provision, thé waiver provision and a warranty
provision. The preface to those provisions was that
this was to bring about the full, complete and final
resolution of all matters between the parties.

And the release -- it's the middle paragraph
where: (Reading)

Tadros does fully, completely
release and discharge the settling
defendants from any and all claims,
actions, causes of actions known or
unknown, including any claims arising
out or relating to any work performed
by the settling defendants.

The only limitation on scope of that release is
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arising out of or related to any work performed by
the settling defendants. Dr. Tadros, in his
testimony, brings his current claims within the
scope of that. Because he agreed at his deposition
that management of ADESSO in assigning parking was
part of Holder's work at ADESSO/COLUMBIA. So
there's no question, the allegations that are being
made were within the scope of the release that was
entered in 2017.

There is a separate waiver provision that the
settling parties expressly waiﬁe. There's damages
which exist as of this date.

There's no limitation on scope. All claims for
damageé were —-- for damages which exist as of this
date. Plaintiff agreed at his deposition that all
actions by Holder, that are the subject of the
complaint, occurred prior to Holder being dismissed
in 2016. And that was a year prior to settlement.
And Plaintiff acknowledged that he and his counsel
were fully aware of the parking issues at the time
of the settlement, in May of '17.

S0, again, it's a separate provision of the

settlement document that also says we waive any

claims that exist as of today.

The warranty provision, it's going to come back

996
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around in connection with attorneys' fees.

First, just to say what a release is, it is to
abandonment or relinquishment of a right or claim.
And that concept is embedded in this provision.
(Reading)

Tadros warrants and represents
that he's the owner of all claims for
lost rents, lost profits and all of
the personal damage c¢laims related to
or associated with the retail or
commercial units at ADESSO, and that
such claims are released, cannot be
asserted against the settling

" defendants.

So as to the release to claims, he gives the
warranty —-

THE REPORTER: Please do not read so fast.
Excuse me, please just -- slow down, please.

MR. BELL: I can.

THE REPORTER: Thank you.

MR. BELL: All right. Sorry.

In this provision Dr. Tadros has given a
warranty that the claims that are released cannot be
asserted against the settling defendants, those

would include the claims that he's brought in this

997
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acticn.

The scope of the release was discussea between
Dr. Tadros and his counsel. Plaintiff complained to
his counsel about the scope of the ;elease before he
executed it. Plaintiff states in his affidavit, as
I mentioned, that he was -- that counsel was fully
aware of issues he had with parking that were
supposed to be for his use and his view.

And this was the response by counsel. And
he —-- (Reading)

As it relates to what we're
being asked to sign, the release is
very broad at the defendants'
request. They want to make sure they
are protected from any future claims
from the HOA or any others.

And he goes on to say: (Reading)

They only want to ensure they
get a complete release.

Further to this point, Plaintiff requested
modifications to the release as to Holder, which did
not occur. The release was signed as it was
presented.

South Carxolina law on release of contracts, a

release is a contract just subject to general rules

998
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of contract. The Court must enforce an unambiguous
contract according to its terms, regardless of the
contract's wisdom or the parties failure to guard
their rights secured.

We believe as a settlement document, the
unambiguous release, walver and warranty provisions
must be enforced as written. And they are —-- they
entitle Holder to judgment as a matter of law as
such.

There is a second issue that is related to the
settlement, but it is separate because there is a
separate body involved that aﬁplies to us. The
federal civil action was ended with broad
stipulations, dismissed with prejudice. Here it is:
(Reading)

There were or that could have
been asserted by or between any or
all parties in the referenced action
are dismissed and forever ended with
prejudice.

Here's what that means under federal law. Sort

of an obvious housekeeping point, because it was a

federal action that was dismissed, federal law has a

preclusive effect of any stipulation of dismissal.

And what that preclusive effect is, is that a

999
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dismissal with prejudice constitutes a final

judgment with the preclusive effect, a res judicata,
not only as to all matters litigated and decided by,
but as to all relevant issues litigated in the suit.

And that's interesting, because in federal
court if you just stipulate to dismissal with
prejudice and say no more, the effect is all claims
that are or could have been litigated. But in this
case, of course, the document says that as well. So
it's both under the law and the document.

But to give you a couple of -- or a few
examples of how the federal courts have dealt with
this. In the major case itself, which is the second
bullet point, he contended that his counsel didn't
envision such a broad stipulation in that report.
And the Court said in the Second Circuit -- that had
intended to preserve that right, he should not have
entered this type of risk with prejudice
stipulation.

Ellis is very similar. Ellis said -- tried to
advance the point that, well, the parties who
created the stipulation, their intent controls. And
the Ninth Circuit said there's no authority for
that, that stipulation with prejudice means what it

means.

1000
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And, finally, relevant here, this is a Citibank

versus Data Lease. That's a somewhat notable case

that's cited very frequently for: (Reading)

—-—- represented by counsel
entered into the stipulation
dismissing its claims against the
agent, directors with prejudice.
Represented by new counsel Data Lease
cannot avoid the consequences of such
a prior act.

So that is a second basis, Your Honor, that all
claims -- there's no inference that Plaintiff
couldn't have brought his parking claims in the
prior lawsuit, all about it. Those claims have
been ~-- they are res judicata at this point. because
of the stipulation dismissal.

Plaintiff has made allegations of duress,
notably the duress is by his own counsel in the
earlier case. Counsel threatened a lawsuit by the
HOA, which was also his joint client in that case.
This is the threat of the lawsuit, which I won't
read, but I'll give you the backstory on it.

Plaintiff and the HOA had entered an agreement
pursuant to which the HOA agreed to indemnify the

plaintiff against certain claims by its tenants.
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And in exchange the plaintiff agreed to sign the
settlement agreement release. And so what his
lawyer was telling him is, if you don't do that, I
expect the HOA will sue you. And so the
consequences of his action is duress, but that's not
an issue in our motion.

What is at issue is the law of duress that
renders that allegation a moot point as to Holder.
So the law of duress, Williams is probably the best
case on that. It says: (Reading)

If one of the parties to an
agreement is in a position to dictate
its terms, then it's not a mutual or
voluntary agreement.

And I'm going to come back to why I underlined
one of the parties to the agreement. Williams is
cited for the proposition that if a party’s
manifest -- (inaudible, sound cut out) -- by an
improper threat by the other party, then the
contract is voidable, or can be voidable if there is
no reascn to apply.

Why does that -- how -—- why does that language
matter. Plaintiff admits that his counsel, and
perhaps indirectly the HOA, was the only source of

duress. Plaintiff's counsel and the HOA were not

1002
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parties to the commercial settlement agreement. The
only parties were the Plaintiff and the

39 defendants. The plaintiff admits he did not
inform Holder or anyone else that he was executing
the release under duress. Plaintiff admits he did
not speak to Holder during settlement.

What that adds up to is that because Holder was
not a party to this alleged duress by somebody who
wasn't a party to the agreement, the claims of
duress at the hands of some counsel are inapplicable
to Holder as a matter of law. It simply doesn't
match up to that.

And so that's our motion as it relates to the
plaintiff’'s complaint. The summary judgment in
Holder Properties in Plaintiff's complaint are the
first claims are barred by release, waiver and
warranty provisions of the settlement agreement.
Under federal law, Plaintiff's claims are barred by
the preclusive_effects of thé stipulation of
dismissal with prejudice. And duress is
inapplicable because Holder was not involved in the
alleged duress by a non-party. So that -- that is
that portion of our motion.

The final issue, Your Honor, is liability of

Plaintiff for attorneys' fees incurred by Holder in

1003
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this action. Holder has asserted counter-claims

seeking attorneys' fees, breach of contract, and

pursuant to the frivolous Civil Procedure Sanctions
Act. The contract portion is the partial settlement
agreement has attorneys' fee provision. The motion
for summary judgment today is only concerned with
the breach of contract, not -- we're not here for
you on the frivolous Civil Procedure Sanctions Act.

Here is the provision, LinkPage: (Reading)

In the event of a breach of any
party and its obligations under this
agreement, the prevailing party in
any action or proceedings in any
other party in connection therewith
shall be entitled to recover such its
costs and expenses to a reascnable --
(inaudible) -- degree and extent
expenses.

That's the provision we're counter-claiming
under. How that adds up, as we discussed
previously, in the personal settlement agreement
Plaintiff gave Holder a warranty that he could not
bring this action. {Reading)

Tadros warrants and represents

that such claims released cannot be
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asserted against a settlement claim.

We have requested Plaintiff, on multiple
occasions, to dismiss his lawsuit -- (inaudible) --
the cause of the commercial settlement agreement.
And by our presence here today, you can tell that he
has declined. But he has breached the warranty
provision in the commercial settlement agreement,
and that entitles Holder to summary judgment,
non-liability for attorneys' fees and costs.

We are not asking you to set the amount of
attorneys' fees today. We are only asking that the
complaint -- that judgment as a matter law be
entered against Dr. Tadros on his complaint, and
that the Court rule that Holder is entitled to his
attorneys' fees. And we will address the amount of
if that's necessary.

That is our motion today. I will unshare my
screen. And if the Court has any questions for me,
I'11l be happy to address those. It's pretty
straightforward. But, otherwise, I will step back
and let Mr. Blackburn respond on behalf of the
plaintiff.

THE COURT: All right. Mr. Blackburn, do you
wish to -- is -- Mr. Masciale, is your motion

similar in nature? I can let you present and then
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Mr. Blackburn to do them individually, or would you
respond to them jointly?

MR. MASCIALE: Your Honor, my motion is
slightly different and goes to the substance of the
case. So I'm happy to wait and let Mr. Blackburn
respond to Mr. Bell's motion, or however the Court
would like.

THE COURT: All right. Yes, sir,

Mr. Blackburn. Okay. Let's unmute him.

Can you hear him now —-- hold on one second.
There you are. My law clerk —— okay. Now. All
right.

MR. BLACKBURN: Thank you, Your Honor. May it
please the Court.

Mr. Bell proposed an argument that left out
some -- (inaudible) —-- such as the 2017 settlement
agreement arose out —-- it's in my memorandum, and
I'm sure Your Honor had a chance to read all the
briefs and memorandums afforded in this action --
but included in Mr. Bell's memorandum is a 2016
complaint. That's how this whole action started.
It was amended on the Fourth Amended Complaint, it
was also attached to Holder's memo, Exhibit
Number 2, Fourth Amended Complaint, to request a

jury trial.
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The master deed, which was included -- I
opposed Mr. Holder's, HOA's memo, which I've agreed
to here today, it's included in Exhibit 3. The
HOA's master deed is a contract too, it requires
arbitration right there on the top. And it's —-
it's conspicuous and noticeable. Nobody -- and they
filed this 2016 complaint, by the way, with not
complying with arbitration provisions in the master
deed, which is contract, and not giving my client
notice of the 2016 complaint, which by the way he is
a named party on that complaint.

And Your Honor, I -- maybe you have, but I
never heard of bringing a complaint on somebody
without their consent or knowledge, which is exactly
what Frank Smith, the HOA's attorney —-- which
Mr. Bell's talking about -- did. He filed this
complaint three months before Holder left. Holder
left because of Exhibit A to my memo, which is an
engineering report performed in 2015 outlining all
of the construction defects, in anticipation of the
2016 lawsuit. And by the way, none of those damages
have been corrected to date.

The main point is arbitration provision was
completely violated and ignored by the HOA's --

class counsel. It also seeks a jury trial, which is
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not allowed in this action -- and that's in the
bylaws, that anyone who -- and it's in my memo, Your
Honor —-- to my memo, and I'll pull oﬁt my memo if I
can find it —-- it's in my memo where under
miscellaneous provisions in B: (Reading)

Anyone who attempts to bring a
jury trial will be barred.

"Will be barred." BAnd that's exactly what
Mr. Bell's client allowed to be done. And in
those -- and under B it says: (Reading)

Holder —— Mr. Bell's client --
will fully-enforce the provisions of
the master deed.

So how -- my gquestion, Judge, is how can he
come in and say my client breached the commercial
settlement agreement, which he didn't know anything
about until May '17. That's in the e-mails that
Mr. Bell referenced. He left out a lot of things in
that nice presentation he gave. A lot of issues
that arise through questions of fact, but it should
be submitted to this jury.

And it -- a lot things, including the
arbitration provision was not invoked, including the
fact that while Holder owned the property he leased,

parking spaces, which is violative of the master
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deed-itself. That's another violation. They didn't
invoke the arbitration provision.

They also -- if you look at Section 7 of the
master deed -- restriction -- (inaudible) --
separate conveyance of the common elements. And
goes on to Page 16 and it says, including parking
spaces, commercial parking spaces.

And so they try to argue about constructive
notice -- we'll bounce around on that -- but
constructive notice of what? The commercial
spaces —- 1'11 get to that later -- it came back to
seven —— I don't want confuse, Your Honor -- seven,
on page 16 says: (Reading)

May not be subject to a lease
between the unit owners or the
association and another party.

Loren Smith, who worked for Holder, sent my
client demanding e-mails -- the last one is
March 31st. It's uncontroverted that Mr. Holder was
gone in May, but yet, Loren Smith on behalf of
Holder Properties, Inc., was sending my client
invqices demanding payment for the three parking
spaces that were part of one of his units that were
controlled and rented through the Marine Corps,

which is right up there on Blossom Street, as you're
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going up Blossom, on the left, there's that Marine

recruiting station. (Inaudible) -- involved in this

lawsuit, that and three others on top of that.

And the Marines had an agreement with Holder
that included three spaces, okay, it's Exhibit 22 to
Mr. Holder's deposition. Mr. Holder claimed
ignorance of a lot things when I took his
deposition. As a matter of fact, when asked about
the master deed, he said, you know, I had my
attorneys read it to me. I'm kind of familiar with
it, but not really.

You would think that an attorney, such as Frank
Smith, would -- we'll get to Frank Smith in a
minute -- you would think an attorney would say,
hey, Mr. Holder, guess what, this master deed --
(inaudible) -- or miscellaneous deed 4, he entered
in this master deed so that the arbitration would be
instituted or brought. That's why he did a master
deed.

And then he also found himself to defend the
jury trial actions, which are fraud. He did
neither. Especially in the 2016 complaint, which is
Mr. Holder's memo, which he didn't mention.

2016 —-- February 9th, 2016, he filed a

complaint against Holder because of all these

1010

24

616000vdD61L02#3SYD - SYI1d NOWINOD - ONVIHOIY - INd 02:2} S} 1dv S202 - a3T1I4 ATIVOINOHLOT TS



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

deficiencies outlined in the ABS report. So the HOA
filed a suit through ultra vires actions, pursuant
to my expert, Mike Paradis, which is included in my
memorandum. Mr. Paradis opines that Defendants’
motions for summary judgment should be wvacated
because it's based on settlement agreements that
should be vacated due to being obtained through
ultra vires actions taken by Mr. Masciale's clients
in addition to Holder.

So Holder not only violates -- talk about
violating a contract -- and I appreciate all the
case law —-- but when it talks about breach of
contract and you're talking about a master deed, its
strict compliance. That's what the HOA statute
says, any violations to the bylaws, regulations —-
I've got it somewhere around here, again as cited in
my brief. Strictly complied with. Strict
compliance with the master deed.

Well, when the master deed says this i1s subject
to arbitration, and neither Holder or any other of
the 38 defendants invoke arbitration provisions,
that's a violation right there. He let it go
through a settlement, a settlement.

Then when it came time to settle it, he came to

my client and said, by the way, you got to sign the
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commercial release agreement —- and that's included
as Exhibit 9 to Mr. Bell's argument. And then he --
you know how it goes. Mr. Smith and Mr. Therow, I
appreciate ADESSO e-mailed me for the first time --
this is May 21st, 2017 -- Mr. Bell made several
references to 'l17 -- well, my client responds to
you, I appreciate for the first time e-mailing me
the ABS report. He looked at it, because Mr. Smith
said, you got to sign it, you got to sign it. You
have an obligation under the master deed. Master
deed says you got to sign it, have all unit owners
sign it or you will get sued. Right.

Mr. Smith conveniently forgot to mention to my
client, by the way, that a master deed requires
arbitration, binding arbitration. Mr. Smith didn't
tell that to my client, because Mr. Smith wanted my
client to sign the commercial settlement agreement
so they could settle the case. And they settled it
in 2017, but my client said —-- (inaudible) --
affidavit, which is attached to my memorandum.

He struck through the first one. He got an
indemnification provision because the building still
leaks. It leaks all into the Marines and it leaks
inte the three units above that, because the HOA —-

now run by Mr. Masciale's client -- hasn't done
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anything to stop the roof leaks that were known in
2015. It still leaks causing -- giving my client --
my client's failure of business, lease turnover is
unbelievable because it still leaks as of today.

So the indemnification that my client got from
Mr. Smith is totally protected from all damages
through the construction repairs. That was back in
2017, almost four years ago.

And now the HOA —- just to bring you current to
it -- the HOA is trying to put an assessment on
those unit owners for almost $16 million, and they
entered into a settlement agreement for $7 million
of which unit owners only got 4.8 million.

Mr. Smith walked away with the balance.

And now the unit owners over there are left
with a building that is in the same --

(inaudible) -- as before. No repairs have been
done. And so now they come back, and say, well, we
got to fix these repairs. It's going to cost
somewhat similar to the estimate that Mr. Smith
produced in the construction repair defect claim
brought in 2016. And the repairs still haven't been
done. My client still has an indemnification
provision that protects him -- and it's in the

contract too, signed.
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So —-- and the other things that Mr. Bell

conveniently forgot in his PowerPoint presentation

is this fourth amended complaint -- (inaudible,
sound cut out) -- already testified, it's the fouxth
amended complaint. Mr. -- the Plaintiff's counsel,
Mr. Smith -- never seen anything like this either --
he includes that -- he includes negligent
misrepresentation -- which we'll get into in

Mr. Masciale's argument. But he also includes a
provision barring the defendants from invoking any
of their rights pursuant to the master deed.

And that gets back to the start. Mr. Smith
says he's going to waive -- and this is in his
fourth amended complaint -- you're going to waive
any arguments as to delay or statute or repose —-
and I can get to that part -- it's -- again, it's in
Exhibit 2 to Mr. Bell's memorandum.

Not only has Mr. Smith tried to strip
provisions of the arbitrétion provision in the
contract, master deed, he also says both defenses
are reliéd upon using statute of limitations,
statute arose as a defense.

So it's almost what my expert, Mike Paradis
says, incredulous that Mr. Bell and Mr. Masciale can

come before this Court and say that that commercial
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settlement agreement is of any force or effect. And
meanwhile, my expert, Mike Paradis, who hasn't been
deposed yet, he says settlement should be vacated,
the entire lawsuit should be vacated, because it's
brought about by breaches of the master deed and
ultra vires actions taken on behalf of the HOA.

The HOA knew about the arbitration provision in
their own master deed. They didn't invoke it.

Mr. Holder, yeah, he —- I didn't name him
individually, I took his deposition where he
testified, veah, I kind of read the master deed, and
my attorneys explained to me the important parts.
But that's not enough, he got sued.

What about the important parts? The important
parts where he agreed to hold Defendants to the
arbitration provision, which Mr. Smith tried to
strip from the defendants of which Holder was one.
He never came forward and said, oh, by the way,
guys, this lawsuit is pursuant to arbitration, not a
jury trial. And the fourth amended complaint
demanded a jury trial by class counsel, Mr., Smith.

So it's all through the master deed, which is
included as Exhibit 3, I believe, from
Mr. Masciale's argument. The whole master deed.

And -- all of these. So not only did Mr. Holder
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breach his contract by not invoking arbitration, he
also breached it by not enforcing arbitration, which
was incumbent upon him pursuant to the contract. He
also leased, according to Article 7, commercial
parking spaces and got money as of late.

So, Your Honor -- and I could go on -- this
argument would take all day, because, you know --
(inaudible) -- it involved that Mr. Bell and
Mr. Masciale failed to acknowledge.

And Mr. Bell's associate, Mr. Heffer, called me
when I first filed this lawsuit in 2019, well,
Holder's gone. And I had to show him these e-mails
from Holder's own representative, Mr. Loren Smith.
Mr. Loren Smith saying they're still charging my
client for parking spaces, which is violative of the
master deed.

It took this for me to give them -- which I
produced to them a long time ago -- by the way, we
beat the statute by three months. You're still
invoicing my client in March of 31 (sic). Holder
left in May of 31 (sic). I know, Judge, this is
some -— and it is ~- it's incredulous to me that it
comes to this. BSo there's issues of fact all
throughout this.

And by the way -- and I'1ll address this
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later -- but Mr. Bell's argument is all about the
breach of the commercial settlement agreement, which
was brought about by undue influence. Read the
affidavit of Darrell Carey that is included in my
memo. Mr. Carey signed the release agreement.
Mr. Carey was very well-versed in that master deed.
Mr. Carey said: (Reading)
To the best of my knowledge,
none of us as owners, including
Dr. Tadros, were given the
opportunity to exempt ourselves from
the lawsuit or settlement. Me,
myself, and other owners, including
Dr. Tadros, might have other claims,
but no other recourse but to sign the
settlement agreement and release.
S0 Mr. Bell talks about substituting someone's
mind with somebody else's, Mr. Herring, who's a
board -- on the becard at that time and a board
president: (Reading)
We were left no other qhoice.
I don't know what -- I don't know what duress
could be other than that. And I think the Williams
case that Mr. Bell quoted talks about substituting

one's mind for another, giving them no other choice,
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so —— but duress active, 1t's viable and there's so
many issues of fact that if the Court rules
consistent with the case law, a scintilla of
evidence, there's way more than a scintilla of
evidence in this case that I could talk about that
narrow's Mr. Bell's request. I ask that Mr. Bell's
motion be denied. I also request, before
Mr. Masciale even talks about his arguments, because
I can address those too —-- because there's issues of
fact in his. For instance, had Dr. Tadros, when he
first became aware —- this will go into my estoppel
argument. My estoppel argument is, based on
Defendants' conduct, Holder knew arbitration, Holder
knew —-- Holder posted signs similar to this as the
City of Columbia came out there in 2018 and took
down. Which was (inaudible) until the City came out
there and changed the sign and that is consistent
with the master deed -- exclusive use of the
commercial tenants. They changed it. Because it
says ——- ves —-- and this is Exhibit 4 to Mr. Holder's
deposition -- they changed the signs to correctly
reflect retail parking only.

So if you go into a McDonald's and you want to
buy a Big Mac. And you go in and they tell you, no,

no, this isn't a McDonald's, this is Hardee's, we
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don't serve Big Macs here. Similar to the signage
that says Guests/Retail, what are you going to
think? Is that ambiguous or vague? I think
Mr. Paradis addresses that and other things in his
affidavit.

In addition to the settlement of 2016, which
wharfed into a fourth amended complaint in 2017,

which arose in 2016, three months before Holder

tleft. And Holder knew about that lawsuit and still

failed to invoke the arbitration provision. Clearly
violative of the contract, master deed. Clearly
violative of leasing the parking spaces, like Loren
Smith was trying to do, and Mr. Holder did up until
he left in May of 2016.

So there's so many breaches. And I can go into
a lot more breaches in that master deed, if the
Court wants. But, clearly -- not clearly -- it's up
to a jury trial to determine if that commercial
settlement agreement, which Mr. Bell hangs his hat
on, is legitimate. Not in my expert, Mr. Paradies'
opinion.

He says it was obtained by A) ignoring the
arbitration provision. It was also obtained by
improper actions of the HOA board, the board

control, Mr. Masciale's client. It was never --— the
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settlement was never approved. There was never a
vote to approve the settlement. There was never --
the Court took it upon themselves just to do it in
their own time. They never told the board.

And by the way, the board is over there right
now, in addition to being hit with a potential
$16 million assessment, there's several of those
unit owners over there in ADESSO right now that are
upset.

Mike Munson is the property manager now. And
Mike Munson has been trying to attempt to buy this
ABS report and repair contract. Which if you read,
Mr. Paradies' affidavit, the repair contract right
now they're trying to hit them with is something
they should have settled for in 2017.

But they fast tracked -- I've been doing
construction litigation for over 20 years, I've
never seen a horizontal property regime case brought
in 2016 -- February in 2016, and settled about a
year—and—-a-half later for $7.5 million.

I just found out the other day, yeah, they took
a couple depositions, but they never invoked the
arbitration provision. And Mr. Holder just rode
along with it the whole time and never said, oh, by

the way, this is subject to arbitration. And also,
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I have the duty to Defendant to make sure it's
invoked.

THE COURT: All right, thank you. All right.
Mr. Bell, any reply? Brief reply?

MR. BELL: Briefly, Your Honor.

We're not here on the substance of what
happened way back when. But there was no argument
that the release doesn't say exactly what we said it
says. It's a general release, very common. AsS
Mr. Smith noted, Defendants want a complete release.

The arguments about arbitration, here's what
I'11l say about that. Arbitration can be waived. We
all know that. ©She's engaged in the civil court
process with —-- with the Court Common Pleas in the
District Court. You waive the right to compel
arbitration.

The plaintiff is subject to the same
arbitration provision and jury trial waiver that
everyone else is, yet, here we are in this lawsuit
with a jury demand. So that's little out there.

I feel obligated to -- even though I have to
take it as true today, I feel obligated to defend
Frank Smith. I've known him as a lawyer for
29 years. I don't think he did the things he's

accused of doing, but we have to take it at face
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value. .

But what matters for purposes of Holder's
motion is that the release is a contract. He
acknowledges he signed it. And duress doesn't apply
to Holder. He can say whatever he wants. He can
sue Frank Smith. He can sue the HOA, as he has.
It's all immaterial to Holder. He cannot sue Holder
because he released him. And under South Carolina
law, acts of alleged duress by Frank Smith and the
HOA do not have anything to do with Holder.

We would ask that the release be -- and
stipulation of dismissal be enforced as written.
That Holder be handed judgment as a matter of law.
And that the Court enter an order finding that
Dr. Tadros is liable to Holder for attorneys' fees
that will be determined later. That's all I have.

MR. MASCIALE: Your Honor, if I may reply to
that. I've known Frank Smith for 20 years. He's a
fine lawyer. I get along with Mr. Smith. He just
so happened to be the attorney representing the HOA.
So Mr. Smith is as well-versed or more than I am in
construction litigation. (Inaudible) Mr. Smith
didn't invoke arbitration. He didn't. And he let
it run to a jury trial. |

And we're not -- Mr. Smith is just Mr. Smith.
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I mean, he came -- he came to my client and said,
You need to sign it or you're going to get sued. He
did that. He didn't talk about what other parts of
the master deed were involved, like arbitration.

In essence, what we're here right now, Judge,
is to have that settlement, that settlement and
release agreement voided, set aside, because it was

obtained by ultra vires actions. It's also

obtained —- it breached the master deed —-
(inaudible) -- of which provision Mr. Smith knew the
arbitration provision, and he -- he violated that.

And the commerbial release and settlement agreement
was Jjust a natural process of the settlement.

He already signed a release of settlement
agreement. Mr. Smith deemed -- and Dr. Tadros
didn't -- he didn't know about it until May of 2017
when Mr. Smith said, Hey, you need to sign this.
Dr. Tadros said, Wait a minute, hold on. I never
knew anything about this. He -—- Mr. Smith said,
well, wefll —-— you know, you need to sign it or
you're going to get sued.

And by the way, he'll -- (inaudible) —-- so he
got Dr. Tadros to sign it. But he didn't -- didn't
bring up the fact that it was subject to

arbitration.
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And yes, we —— I'm glad Mr. Bell brought that
up. Yeah, we're -~ we're —-— as the holding in the
Gates of the Williams-Brice case I cited in my memo,
the Gates case held that arbitration provisions are
enforceable. And it was set aside because -- I Kknow
the plaintiff's lawyer in that one, from Charleston,
and a Howard Van Dine of Nelson Mullins. After --
(inaudible) -- ruled on the lower court, circuit
court, the court of appeals overturned it saying the
arbitration provision is valid. But the plaintiff
is entitled to a non-jury trial. And we'll be --
we'll be more than happy to have this matter heard
before a non-jury.

THE COURT: All right. Let's hear from
Mr. Masciale, because I know you all requested
30 minutes —--

MR. BLACKBURN: Yes.

THE COURT: -- and we're over that time.

Mr. Masciale, I'll be glad to hear from you,
and then, Mr. Blackburn, I'll hear from you.

MR. MASCIALE: Thank you, Your Honor. May it

please the Court. I will try -- (inaudible, sound
cut out)
It's a simple lawsuit with -- (inaudible) --

despite what Mr. Blackburn has told you. &And I
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don't use this word lightly, but this is a frivolous
lawsuit in which the plaintiff and his
hired-representative failed to do, really, any due
diligence at the time the plaintiff purchased these
commercial units at the ADESSO in 2014.

Which, I would add, the purchase price was
slightly under $2 million, so this was a substantial

purchase. And now because the plaintiff's units,

'some of his -- (inaudible} -- the plaintiff regrets

his purchase. I think he's having some buyer's
remorse. And he's seeking to blame anyone other
than himself for failing to do his own due
diligence.

So some additiocnal factual background --

Mr. Bell did a good job with most of the facts --
but just to give you kind of context of the dates
we're talking about.

The master deed that established the ADESSO
Horizontal Property Regime was recorded in 2008 in
the Richland County Register of Deeds office. And
in the master deed, specifically Section 5(C)5, it
allocates that a specific amount of commercial
parking spaces. In the initial master deed it was
17, that's's since been bumped up to 21. But,

anyway, it allocates those as limited common
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elements which specifically benefit only the
commercial units, and they're reserved only to their
use.

So it's stated clearly in the master deed that
those specific spaces are only supposed to be
allocated to the commercial units. And that was
recorded in 2008.

Now, in 2013, which was a year before the
plaintiff purchased his units, the owner of the
ADESSO, ADESSO/COLUMBIA, LLC, recorded a fourth
amendment to the master deed which reallocated those
same spaces -- and as Mr. Blackburn said —— to the
use of both the commercial and residential guests.

So it effectively contradicted the master deed
and —-- such that the commercial spaces were no
longer used -- or no longer dedicated solely to the
use of the commercial units. And that was
commercial spaces 1 through 17, 108, 157, and then
220 through 221.

Now, in 2008 Holder, as the developer of the
property, submitted an amendment to the planned unit
development documents on file with the City of
Columbia zoning, which, as the zoning administrator
testified, controls the parking allocation for the

ADESSO. The normal City of Columbia zoning does not
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apply when there is a PUD document which
specifically references parking requirements.

So Holder submitted that to the city based an
assumption of about 4,000 square feet for the
commercial units, which would entitle the plaintiff
to 17 spaces —-— oh, no -— oh, I'm sorry, 19 spaces
within the ADESSO itself and seven on-street
parking, public parking, which could be used to
satisfy that requirement.

Now, the plaintiff takes issue -- and I think
his memorandum ~- or his affidavit from his
purported expert also takes issue with what they
call the fraudulent conversion -- or fraudulent
alteration of the PUD to reduce the amount of square
footage that the commercial units comprise.

However, the PUD amendment, which is -- I
believe it's an -- (inaudible) -- I think it's
Exhibit 2 -- or Exhibit 5 to the deposition of
Rachel Bailey, the zoning administrator, which is
Exhibit 7 to my memo. The PUD provides a formula
for scaling to determine the required parking
requirements, based on increases or decreases in
square footage.

So I will get ——- I'll get to that more later,

but suffice it to say there was no -- there was no
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fraudulent concealing or alteration of the square
footage. This is a baseline requirement for --
(inaudible) -- as this increases, this is how the
parking will be calculated moving forward. So just
to -— I wanted to address that.

But, as I said, both the master deed, the
fourth amendment to the master deed, and the 2008
PUD amendment were all public records and matters of
public knowledge by the time Dr. Tadros, the
plaintiff, purchased his units in 2014.

So under —-- under the equitable statute of
limitation Dr. Tadros would have to have brought his
claims within three years of their -- (inaudible).
The plaintiff is —-- or what Mr. Blackburn is
attempting to argue that Dr. Tadros' actual
knowledge is not necessarily or not particularly
relevant to a discovery rule analysis under the
statute of limitations.

The test for when a cause of action accrues is
when a person of common knowledge and experience in
the exercise of reasonable diligence should have
known or would have known the operative facts giving
rise to their claim.

And it's interesting to note that in their memo

they cite a case, which I believe -- (inaudible) --
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is Cerone versus Kressler case, which stands
directly against the proposition they're trying to
make, that is, his actual knowledge is what governs
here. And the case specifically states, the Supreme
Court said, the appellate time starts at the time of
discovery, the time the -- and this is a med mal
case —-- when the treating physician's actual
negligence becomes known.

We rejected the same contention. 1It's not a
subjective inquiry, Your Honor, it's an objective
standard applied to the facts of the case. And
here —-- (inaudible) —- with constructive notice of
the documents that are in the public record at the
time he purchased his units.

He purchased them in December of 2014, and as I
said, those three documents -- which Dr. Tadros
testified before that he understood the fourth
amendment to the master deed violate both the ADESSO
master deed and the ADESSO PUD documents. When he
finally looked into them in 2017, there was nothing
prohibiting him from examining those records in 2014
when he purchased the property.

And, in fact, anybody who's purchasing
commercial property, especially of that -- that

significant of -- (inaudible) -- of title, zoning
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and other related documents. However, that was just
simply not done. Dr. Tadros testified that he
personally did not review any of those documents,
and that his agent, hired to help with the
transaction, also didn't review any of those
documents.

In fact, it should be noted that Dr. Tadros is
currently in a lawsuit against that agent for the
very same negligence, essentially, that occurred
here, where he did not review any of those relevant
documents.

So -- (inaudible) =-- that the fourth amendment
violated all of those documents. And that he had or
his agent looked into those before he purchased the
units in 2014, he would have been made aware of
those violations, and would have been able to either
not purchase the units or he would have been in a
position after to pursue those claims.

And it's interesting to note that prior to the
2014 transaction, Dr. Tadros has testified he had —-
he had purchased another four commercial properties.
I believe three of which were for investment
purposes before this. So he was not --

(inaudible) -- so-to-speak. He was relatively

sophisticated and experienced, but for some reason
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chose not to review any of these title, zoning or
parking issues when he purchased the units in 2014.

In fact, he testified that he didn't even
personally visit these units until 2016 oxr 2017,
which would be two to three years after he bought
them. And that's the constructive knowledge piece
of that. So he's charged with knowledge of all
those facts, which if he had investigated, he would
have found out his claims.

But it gets even -- we can go even further than
that. And I think as Mr. Blackburn had mentioned,
in early 2015 -- (inaudible) -- that there might be
some issues relating to the parking at the ADESSO.
He received notification from both Holder
Properties, the property manager, regarding the
leasing of three of the commercial spaces back to
him. Which he testified he knows now, now that he
looked inteo it, violates Section 7 of the master
deed which prohibits leasing of those spaces in that
manner. And he also received an e-mail from one of
his tenants, the United States Marine Corps,
threatening to vacate their space unless they were
given sufficient parking.

S0 he had actual notice, in addition to his

constructive notice, that there were some issues
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with the parking that had he pursued those,
investigated them, he would have discovered those
claims, that the current -- or the allocation of the
parking spaces at the time violated the master deed
and City of Columbia zoning, the PUD requirements.
For some reason he didn't do that until 2017.

However, Youx Honor, again, under the discovery
rule, the plaintiff's claims regarding parking
accrued at the latest -- we'll just say at the
latest -- by 2015. And so he was required to bring
an action to enforce those claims by 2018, at the
latest. As we've established, he didn't file his
complaint until February of 2018, one year after the
statute.

And so with regard to the parking, his claims
are barred by the statute of limitations. And so we
would ask the Court to add our judgment as a matter
of law in favor of the association and the
Horizontal Property regime on that basis.

There are no genuine issues of facts here that
he should have -- and there were facts existing at
the time he purchased the property and right
thereafter, that would have given him notice of the
claim —-- his c¢laims, and that he failed to bring his

claims within the required statute of limitations.
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Now, briefly, with regard to his claims for
declaratory injunctive relief. We have testimony
from Rachel Bailey, again, the City of Columbia's
zoning administrator, who testified all to the
current parking requirements applicable to the
ADESSO commercial units.

Namely, that with the current square footage --
which the parties do not disagree about of
8,139 square feet, based on the formula contained in
the 2008 PUD amendment regarding parking spaces.
Now, under a city zoning ordinance applicable to
PUDs, as Rachel Bailey testified, up to 50 percent
of that requirement can be satisfied by public
on-street parking.

There's no genuine~issue of fact here, Your
Honor. That the plaintiff currently has 21 parking
spaces within the building itself for his commercial
units, and there are at least 17 public spaces along
Blossom Street on either side of -- or I'm sorry,
along Main Street within a hundred feet of the
building, which can be used to satisfy those parking
requirements.

So, according to Rachel Bailey's testimony,
which has not been controverted, the plaintiff has

at least 38 spaces that are devoted to his -- the
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use of his commercial units.

So with regard to the standard for injunctive
relief, Your Honor, the appellate courts of South
Carolina have made clear that injunctive relief is a
drastic remedy that should be applied with caution.
And one of the things that courts should consider
would be weighing the benefits to the plaintiff of a
prospective injunction -- (inaudible) -- or to
Defendants.

Well, here the plaintiff would not get any
benefit with an injunction being imposed. He's
already gotten the relief he seeks, which is the
proper allocation of parking spaces under the master
deed and the PUD. And as we have, again,
uncontested testimony -- and I would note that if
the plaintiff is looking to use the affidavit of
their purported expert, Michael Paradis, I see
nothing in there that qualifies him as a zoning
expert competent to testify about any of those
matters, not to mention a lot of the --

(%naudible) -— just a lot of lack of secondhand
knowledge and do not assert things that would be
admissible evidence, which is required under
Rule 56.

But not withstanding that, there's been nothing
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seriously controverting the City of Columbia's
zoning administrator's testimony about the spaces
meeting the zoning requirements and there being no
current zoning violation at the ADESSO. So, again,
the plaintiff would not have a benefit from
injunctive relief here.

And it's really the same argument for his
declaratory judgment claim, because to present a
justiciable controversy under the declaratory
judgment act, as Your Honor knows —— (inaudible) --
here that the claim is moot. The plaintiff has the
relief he's seeking. He has the spaces he's
entitled to. And there's no genuine issue of facts
about that.

Moving on to the plaintiff's claims for
negligent misrepresentation and constructive fraud,
and this seems to be a point on which the plaintiff
and the ADESSO defendants agree. Your Honor, an
essential element of both claims is that a false
representation has to be made.

The ADESSO defendants never were in contact
with the plaintiff when he purchased his units and
that -- (inaudible) -- my clients made
representations to him that had induced him into

purchasing the commericial units. The plaintiff
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admitted in his deposition that he never spoke to
either -—- or to the ADESSO defendants and nor did
his agent, before the transaction.

So there's no genuine issue of facts here.
That one of the essential elements cof these two
torts is ——- is missing. There were no
representations, at all, made to the plaintiff that
induced him into purchasing these units.

The plaintiff, as was said earliex, purchased
them from the prior owner, which was a man named
Ford Elliott who was not associated with the ADESSO
defendants. The Plaintiff's memo -- memorandum,
which he submitted, admits the same. He stated as
much by saying he never -- he didn't purchase the
units from my clients.

And to the extent that -- if the plaintiff --
if Pléintiff's counsel here is trying to argue that
somehow leaving the retail/guest size in place until
2018 somehow constitutes the negligent
misrepresentation or the constructive fraud, one of
the elements of both of those torts is that the
plaintiff has to justifiably rely on any such
representations.

And as I stated before, everything that would

show the plaintiff that he had these claims related
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to parking were all matters of public record since
2013. And where the party has the means —- or he
has actual knowledge of the falsity of a statement
of the means of obtaining that knowledge, the party
can't justifiably rely on any of those
representations. And that's —-- that's Quail

Hill, LLC versus County of Richland, which was

387 South Carolina reports 223.

So to the extent they're trying to argue that
somehow leaving those signs up misled the plaintiff
into not bringing claims or anything to that effect,
he had no right to rely on any of that.

First of all, we don't contend there were any
representations about that. But even if there were,
he had the means to know that -- the errors of
those, quote, unquote, representations as early as
2014.

So -- (inaudible) -- again, he knew that his
claims fail -~ his claims for negligent
misinterpretation and constructive fraud fail as a
matter of law on those grounds as well.

And that -- regarding Plaintiff's claims about
the assessments. Your Honor, the master deed is
essentially a contract between the owners of the --

in the association. And the master deed states,
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with regard to the calculation of assessments,

that -- and the bylaws also state this -- generally,
each unit owner is assessed a portion of the HOA's
total annual expenses in proportion to his interest
in the HOA.

Well, in Plaintiff's case, his two units
comprise a total of 8.544279 percent in the entire
HOA. But Section 5(A) (3) of the master deed also
states that: (Reading)

Separate budgets for the
commercial and residential units
shall be developed annually, and no
cost, expenses and budget items
specifically attributed to
residential units shall be
included -- (inaudible). So,
likewise, cost, expenses and budget
items which affect residential and
commercial units shall be
appropriately allocated in relation
to use by the owners of such units.

As set forth in the affidavit of Michael
Munson, who has over 30 years of property management
experience, and who also has personal knowledge of

the calculation of these budgets because he was

1038

6160007dD6102#3SYD - SYI1d NOWINOD - GNYTHOIY - Nd 022} G} 4dV 5202 - 314 ATIVOINOH103 1S



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

involved with them, these budgets to the plaintiff's
commercial units were calculated properly.
(Inaudible) —-- which he should be assessed under the
bylaws. But because the master deed requires the
allocation of budget items between the residential
and commercial units, the plaintiff's annual
assessment is reduced by the budget items which are
only —-- as per the master deed -- which are
specifically attributable to the residential units.

Anything else which benefits either of them,
which is the large majority of the common and
limited commen elements at the ADESSO, are properly
attributable to the commercial use. And they have
to be further reduced in proportion --

{(inaudible) —-- of those.

And so using that formula as set forth in the
master deed, Mr. Munson calculated that, for
example, in the 2018 budget, the plaintiff was
assessed a total of slightly over $19,000 -- and
this is paragraph 23 of Mr. Munson's affidavit.
That's a total of 2.77 percent of the total amount
of cost and expenses for the association that year.
Paragraph 24, 2019 is similar, 2.85 percent of the
total. And then 1 percent —- (inaudible).

But the point is, those —-- the assessments
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charged to Plaintiff's units are in compliance with
the master deed and the rest of the governing
documents for the ADESSC. Plaintiff pays
significantly less than the amount he should if
we're just going off of the -- his entire percentage
interest in the regime.

So, Your Honor, I know there's -- and I'm going
to wrap it up here pretty soon -- but there's really
no genuine issue here of fact that these comply with
the requirements of the master deed. A2And I know
that the plaintiff has the affidavit of Mr. Paradis.
However, he doesn't set forth a formula or any
conclusions about how these assessments should be
calculated instead.

In fact, he -- I think he just states something
to the effect of he thinks these assessments are
slightly high, or that some shouldn't be allocated
to the commercial use. But he doesn't say which
specific ones that he takes issue with, nor did the
plaintiff in his deposition.

All of their conclusions are based, really,
only on personal conjecture or the hearsay
statements that the plaintiff spoke with some of the
commercial tenants, which wouldn't know how they're

calculated anyway because they're not members of the
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association.

And I know Mr. Blackburn will probably raise
the scintilla of evidence standard to try and oppose
our motion on this point. However, there is another
important point when reviewing -- or when taking
into consideration the standard for summary
judgment. And that is when the evidence is
susceptible of only one reasonable interpretation,
summary judgment may be granted.

And that's in the Holmes versus East Cooper
Community Hospital, 408 South Carolina 138. And
then that's cited in my memo under procedural
standard.

And based on the evidence we have, there's no
real genuine issue of fact on this point. We have
an affidavit of the property manager with personal
knowledge of how these budgets were calculated,
setting forth a formula of how they were calculated
based on the master deed. And so far the plaintiff
has only been able to put forth just speculation and
no real formula to counter that.

So we'd also ask the Court to enter summary
judgment on that point, that the association did
not -- (inaudible). Now, with regard to

assessments, did not breach any duty owed to the
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plaintiff with regard to assessments, and that the
assessments comply with all the association's
governing documents.

And then on the last point, Your Honor, there's
a matter —- and I don't believe Plaintiff addressed
it in his memorandum, but I did want to bring up
that the plaintiff has -- has agreed to withdraw his
unfair trade practices claim as it relates to the
ADESSO defendants. And that's included in his
answer to Interrogatory -— our interrogatory No. 12,
which is Exhibit 9 to my memorandum. And he also in
his deposition, which Exhibit 8 in my memorandum.

So we would also ask the Court to dismiss that
claim on that basis, that he is withdrawing his
unfair trade practices claims.

And so, Your Honor, just in conclusion, based
on everything we have so far in discovery, there is
no genuine issue of facts, that all of these claims
are either barred by the statutes of limitations, or
the ADESSO defendants have complied with the
relevant provisions of the ADESSO governing
documents.

And for that reason, we would ask the Couri to
enter a judgment as a matter of law on —-

{inaudible) —-- defendants on all of Plaintiff's
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claims and to dismiss them with the preijudice. Aand
we reserve the right, as well, to visit the

attorneys' fees issues and South Caroclina frivolous
civil proceedings sanctions issues at a later date.

Thank you.

THE COURT: All right. Mr. Blackburn, I'm
going to give you exactly 15 minutes to respond,
because we are way over the time that was requested.
And my court reporter has to take a lunch break, my
staff has to take a lunch break, and so do I. All
right.

MR. BLACKBURN: An hour.

THE COURT: This is only a 30-minute --
supposed to be a 30-minute hearing, and now we're
well over --

MR. BLACKBURN: An hour.

THE COURT: Yes. Maybe like an hour and a half
now. But go ahead.

MR. BLACKBURN: Your Honor, thank you. I
respect that. Great. And the 15 minutes --

And I'll start with Mike Munson, as reported

that Mike Munson's a property manager under CMM

Management at ADESSO right now. I issued a subpoena

to Mike Munson, and it was —-- documents were due

December 30th.
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Mr. Masciale called me that Monday, the 30th,
and he asked me for an extension of tiﬁe for an
affidavit that was signed -- (inaudible).

Mr. Masclale asked me for extension of time to
respond to the subpoena for the documents I
requested from Mr. Munson, including the items that
my expert, my purported expert -- which I named by
the way -- Mr. Masciale's very well of aware that I
named Mr. Paradis as an expert.

Mr. Paradis said I need this, this and this
from Mr. Munson so I can further -- (inaudible) to
get into more detail on Mr. Munson's affidavit and
how it's improper. And Mr. Paradis did explain --
and I'1l get my memo —-- on page 13 of Document 8 --
(inaudible) -- Plaintiff relates to the monthly
assessment he's being charged by ADESS0 HOA. It's
all in my memorandum.

He had asked -- he's asked repeatedly for an
explanation on how the commercial property budget is
determined and never got a response until the
affidavit from Michael Munson dated
December 28th, 2020. Okay. My response to the
subpoena issues were due December 30th.

Mr. Munson was preparing an affidavit and there

was —-— in support of Mr. Masciale's client. It was

1044

58

6L6000PdD6102#3SYD - SYTTd NOWINOD - ANYTHOIY - Wd 02:2+ G} 44V S202 - a31id ATIVOINOHLOAS



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

filed with a motion for summary judgment the day
after Mr. Masciale asked me for an extension to
respond to Mr. Munson's documents.

So for them to come in and claim that he's --
Mr. Paradis is not an expert and all that kind of
stuff. Mr. Paradis opined, and so did Mr. Holder
when I took his deposition, and so did Dr. Tadros.
You know, they're conveniently ignoring the fact
that Dr. Tadros was deposed right here, he brings
legitimate issues about the prices he was charged.
(inaudible) -- required by the master deed related
to the resident and commercial units.

Mr. Paradis says, I have reviewed the affidavit
and the information provided. Sadly, there is,
quote, all caps: (Readinqg)

No explanation of the
methodology used to establish the
various line item fees, only a
statement that they are consistent
year-to-year.

And I could go on, Your Honor, but I'd be using
my 15 minutes. But contrary to what Mr. Masciale
argues, Mr. Paradis does include in his affidavit
issues he has with Mr. Munson's calculation of the

operating budget, and in addition to my client's
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questions. And that's why he didn't pay them. And
he was threatened with foreclosure because he was —-
had questions, and he never could get a response
from the HOA.

And I'll move on from that. But as far as
negligent misrepresentation, again, the signs that
were kept there until 2018. Based on my client's
continued complaint through the HOA, CMM Management
had -- their misleading. It says, Guests and Retail
Customer parking only. Well, guests for what?
Guests for one of the othexr 110 units in there, or
just for the retail? So they changed those signs,
2018.

And so when I -- when we're talking about the
case law, there's the case that I'll cite to you,
Hooper versus Ebenezer Senior Services. This stands
for equitable estoppel of the statute of
limitations. (Reading)

The equitable estoppel (a)
permit sought through the statute of
limitations as a defense. The
Defendant will be estopped to assert
the statute of limitations and bar of
a Plaintiﬁf's claim, or Defendants,

when the delay that otherwise would
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give operation of the statute has
been induced by the defendant's
conduct.
Which it has been in this case.
I'll address one other significant point.
Mr. Masciale cited Eman., Eman is a medical
malpractice case. It also says this: (Reading)
When there is conflicting
testimony regarding time of discovery
of facts, including those of medical
malpractice claims, date on which
disccocvery should have been made
becomes an issue for the jury to
decide.
And, Your Honor, I'm going to finish within my
15 minutes, and I respect your time today. But I
would humbly request that the defendants' motions
for summary judgment to be dismissed, because
there's several issues of fact involved in this
case, pursuant to Hancock which -- and similar cases
of that ilk, that preclude summary judgment.
And I would respectfully request that Your
Honor enter a judgment by denying both defendants’
motions for summary judgments based on the matters

heard here and my memorandum and other supporting
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documents.

THE COURT: All right. Mr. Blackburn, just --
so on the question of statute of limitations that
Mr. Masciale brought up. How is this not -- on the
issue with the parking spaces, he is saying that --
that there is -- the statute is limited, you are
barred by the —— the client is barred on the parking
claims because of the statute of limitations. Can
you address that, briefly?

MR. BLACKBURN: Yes, Your Honor, briefly.

My client made several complaints after he
purchased it in December of 2014, about the parking.
And in 2017 -- just as in my memorandum -- a letter
dated February 15th, 2017, he brought those matters
directly to the attention of the ADESSO HOA,

Mr. Masciale's client. And that's what perpetrated
a changing of the signs.

So the defendants' conduct, similar to the
holding in Hooper, their conduct allowing these
signs to remain by charging him rent for the
Marines.

My client in his deposition, he testifies, who
would assume that they are in compliance. When he
found out they weren't, he wrote that letter on

February 15th, 2017 saying, Because I assume you're
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an honest person, you're in compliance. He wrote
that letter when he found out they weren't in
compliance.

And, again, certain -- Mr. Holder -- to the
point of statute of limitations and actual
knowledge, those PUD documents are not --
(inaudible) -- and was not recorded. So what kind
of constructive knowledge must you have., Okay. I
asked Mr. Holder, I said, you can't -- you can't
think of an answer as to why the master deed
identifying anyone other than Mr. Hedges, who worked
for Holder, committed a minor amendment on
February 8th of 2008, So after the master deed ﬁad
been filed, Mr. Hedges missed a minor amendment,
assuming that it's 4,675 square feet, it was 8139.
But Mr. Hedges, who works for Holder, says, no, no,
no, let's assume -- let's make an assumption. And
it does give the calculation, any increase above
4675 shall result in three-and-a-half parking spaces
for the commercial unit.

And I asked Mr. Blackburn, I said -- I asked
Mr. Holder, I said dcoes that make any sense to you,
Mr. Holder? And Mr. Heffer objected. Mr. Masciale
objected. So the witness says, again, Hell no. To

me, I don't know, does make any sense or not.
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So based upon the equitable estoppel, you don't
have to say —-- (inaudible) ~-- representation like
the signage, like my client's complaints through the
HOA, Mr. Masciale's clients, like Loren Smith's
continuing charges for Holder of the parking spaces.

I would respectfully request that —-- or submit
that the statute of limitations began to toll in, at
least in '17, February 15th of '17, or at the latest
'18, when my client filed his suit in February of
2019.

And one other point too. When Mr. Bell says
this is a second action brought by Plaintiff, well,
that's only because he owned those units. He was
never made aware of that until 2017, tried to hold
to the commercial settlement.

And, hopefully, that answers your questions,
Your Honor. And I'll be glad to address any more
that you may have.

THE COURT: All right. And my next questicn is
regarding Holder. My understanding is Holder was
terminated as the property manager in 2016. Is that
correct?

MR. BLACKBURN: Yes. In May 2016.

THE COURT: All right. And they settled the

claims against Holder in May 20177
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MR. BLACKBURN: Yes, ma'am. And Mr. Holder
testified that he didn't even know if it settled.

THE COURT: All right. So, I guess what I'm --

I guess what I'm —— so the claim -- in the —-- and
I'm —— in looking at the settlement agreement, and I
understand that there was an arbitration —-- I know

you're going to start on the arbitration
agreement —-- and you don't —- I'm guessing your
argument is you don't think the settlement is —-
agreement is valid because they failed to follow the
mandatory arbitration agreement. Is that --

MR. BLACKBURN: Yes, ma'am. And that's very
similar to the Gates case, Gates at Willlams-Brice.

It's right on point, like I've mentioned. And the

- reason it was -- the circuit court was overturned by

the court of appeals, and then the plaintiff said,
oh, we'll -- we'll just go ahead and settle before
it was bumped from the supreme court. So they
entered into a settlement agreement. The Gates case
said that arbitration provisions are enforceable.

THE COURT: Okay. I understand they're
enforceable, but I'm guessing -- do you think that
by entering into the settlement agreement, then you
end up waiving your right to the arbitration? I

think that's what Mr. Bell asserted.
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MR. BLACKBURN: Well, you -- you can't waive
your right to arbitraticn because —-- it's similar to
a Poison Tree, that commercial settlement —-
{inaudible) -- required a non-jury trial. Which is
the case file said that's okay, we can have a
non-jury trial, but you can't have a jury trial.
And that commercial settlement agreement was proof
of a jury trial demand without my client's knowledge
of the suit and violative of the master deed, Your
Honor.

THE COURT: All right. Thank you.

MR. BLACKBURN: Thank you, Your Honor.

MR. MASCIALE: Your Honor, if I may just to
address some points very briefly?

THE COQURT: Yes, sir. Very briefly.

MR, MASCIALE: Yes, ma'am.

With regard to the documents that are relevant
to that request have already been produced back in
February -- I think back in February. And
Mr., Paradis' affidavit even makes a reference to
those documents, it's paragraph 17 under documents
to review. It says: (Reading)

Defendant's production of
3,824 pages of documents, which

included meeting minutes from 2012
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through December 31st, 2019.

So to the extent Plaintiff's counsel is saying
he needs the documents requested in the subpoena for
his expert to review, he's already obtained them and
his expert has already reviewed them in preparing
this affidavit.

Conflicting testimony about the —-- when the
plaintiff discovered the violations. Again, there
is no conflicting testimony on this. We know
Plaintiff actually discovered these in 2017. But
under the discovery rule and the statute of
limitations for those purpocses, i1t's essentially
irrelevant when he actually knew, it's when he
should have known.

And for the facts -- and under the facts of --
you know, as I've already laid out, he should have
known, at the latest, 2015. And he failed to bring
his claims within the time required by the statutes.

And then on —-- to the equitable estoppel
argument. I believe equitable estoppel --
(inaudible) -- of the existence of those claims.
There was no evidence that the HOA concealed
anything. And the fact that they changed the signs
when requested to do so by the City of Columbia

zoning, to bring them intc compliance with the
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master deed and the PUD requirements, is not an act
of concealment of the claims at all.

And the fact is the plaintiff should have known
about his claims three years before that, and failed
to take any efforts to investigate them until 2017.
Almost three years after he purchased them.

So, again, Your Honor, we would ask the Court
to establish -- (inaudible) -- on all of Plaintiff's
claims. Thank you.

THE COURT: All right.

MR, BLACKBURN: Your Honor, one minute, one
minute.

THE COURT: Yes, sir.

MR. BLACKBURN: The documents I have obtained
were from-Mr. Masciale's clients. They weren't from
Mike Munson. And, yes, my expert, Mike Paradis, did
review all those documents. They were incomplete.
It took me six months to get the HOA's documents. I
worked with Mr. Masciale, I gave extensions. Like I
said, it took me six months to get those documents.
So my expert says they're not complete, therefore I
need them from property manager, Mr. Munson. We
still haven't gotten them yet, Your Honor. And I so
appreciate your time today, Your Honor, but I

believe -- again, I'll reiterate, those motions for
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summary Jjudgment should be denied because there's
several issues of fact that need to be addressed to
a jury and they -- and -- {(inaudible) -- therefore
results and the motion for summary judgment be
denied, in my opinion.

THE COURT: All right. Thank you.

And anything else from you, Mr. Bell? Since I
let everybody else speak, I believe in giving equal
time.

MR. BELL: I-just want to say thank you, Your
Honor.

THE COURT: All right.

MR. MASCIALE: Thank you, Your Honor.

THE COURT: So what I want to do 1is take it
under advisement. I1'd like to take a look at it.
I'll probably have my law clerk issue a Form 4 over
a —-— and with directions regarding any proposed
orders to —-—- after I make a decision, I'1ll have the
direction in Form 4 regquiring proposed orders.

MR. BELL: Your Honor, I appreciate your time.

MR. BLACKBURN: Yes, Your Honor. Thank vou.

THE COURT: All right. Thank you.

(Matter concluded.)
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CERTIFICATE OF REPORTER )
STATE OF SOUTH CAROLINA )
RICHLAND COUNTY )

I, KAREN ANN KOCSIS, a Certified
Court Reporter and Notary Public for the State of
South Carolina at Large, do hereby certify:

That the foregoing proceedings were
taken before me on the date and at the time
menticned on Page 1 and the proceedings were
recorded stenographically by and were thereafter
transcribed under my direction; that the foregoing
transcript as typed is an accurate and completel
record of the proceedings ic the best of my ability.

I further certify that I am
neither related to nor counsel for any party to the
cause pending or interested in the events thereof.

Witness my hand, I have hereunto
affixed my official seal on this 13th day of March

at Columbia, Richland County, South Carolina.

Aaren . Rocacs

Karen A. Kocsis, CCR

Notary Public

State of South Carolina at Large

My Commission expires August 2, 2031
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ; CASE NO.: 2019-CP-40-00919
Emad Tadros, M.D. as Trustee of the Grace )
Living Trust dated October 12, 2010, as )
amended, ; ORDER GRANTING ADESSO
) DEFENDANTS’ MOTION FOR
Plaintiff, ) SUMMARY JUDGMENT
V8. )
Holder Properties, Inc., John R. Holder, ;
Individually, ADESSO/Columbia, LLC, )
ADESSO Horizontal Property Regime, and )
ADESSO Homeowners’ Association, )
)
Defendants. )
)

THIS MATTER comes before the Court on Motions for Summary Judgment of Defendants
Holder Properties, Inc.; John R. Holder, Individually; Adesso/Columbia, LLC (“Holder
Defendants’ Motion”); Adesso Horizontal Property Regime; and Adesso Homeowners’
Association (“Adesso Defendants’ Motion™) (collectively, “Defendants’ Motions™), filed
September 24, 2020 and December 28, 2020, respectively. Defendants’ Motions came on for
hearing before the undersigned on January 7, 2021. The Court has been informed of an agreement
between Plaintiff and the Holder Defendants to dismiss Plaintiff’s claims against the Holder
Defendants with prejudice, thereby making a formal Order on the Holder Defendants’ Motion
unnecessary. Therefore, this Order will only address the Adesso Defendants’ Motion.

Upon consideration of the pleadings, evidence, written briefs, and arguments of counsel,
the Adesso Defendants” Motion is hereby GRANTED. In support of this Order, the Court makes

the following Findings of Fact and Conclusions of Law:
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FINDINGS OF FACT

1. Defendant Adesso Homeowners’ Association (“Association”) is a nonprofit
corporation organizgd and existing under the laws of the State of South Carolina, with its principal
place of business being in Richland County.

2. Defendant Adesso Horizontal Property Regime (“Regime”) is a horizontal property
regime organized pursuant to the South Carolina Horizontal Property Act, S.C. Code Ann. § 27-
31-10, et seq.

3. Defendant Holder Properties, Inc. (“Holder”) is a corporation organized and
existing under the laws of the State of Georgia and is authorized to conduct business in South
Carolina.

4. Defendant Adesso/Columbia, LLC is a limited liability company organized and
existing under the laws of the State of Georgia and is authorized to conduct business in South
Carolina.

5. Defendant John R. Holder is a citizen and resident of the State of Georgia, and at
times relevant hereto, transacted business in Richland County as the sole member of
Adesso/Columbia, LLC.

6. The Adesso is a mixed-use development comprising 110 upscale residential
condominium units, ground floor commercial units, and associated common and limited common
elements.

7. All units, common elements, and limited common elements are housed within one
building located at 601 Main Street, Columbia, SC 29201.

8. Holder developed the Adesso. On January 14, 2008, Defendant Adesso/Columbia,
LLC established the Regime by recording the Adesso Master Deed in the Office of the Register of

Deeds for Richland County, in Book 1392 at Page 855 (“Master Deed”). The Master Deed is
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attached as Exhibit 3 to the Adesso Defendants’ Memorandum in Support of their Motion for
Summary Judgment and is incorporated, in full, in this Order by reference.

9. The Master Deed also created the Association to, among other things, manage the
Regime’s affairs, prescribe rules for the use of the Regime’s General Common Elements, and to
“maintain[], repair[], and replace[] all of the General and Limited Common Elements...”.

10.  Each owner of a unit at the Adesso is a member of the Regime and the Association,
and he or she is subject to the Master Deed, Bylaws, and other governing documents of the
Association.

11.  The Association, acting through its Board of Directors (“Board”), possesses the
authority “[t]o make, levy, and collect assessments against members and members’ Units to defray
the cost of the common areas and facilities of the Regime, and to use the proceeds of said
assessments in the exercise of the powers and duties granted unto the Association.”

12.  To calculate annual assessments to unit owners, the Master Deed generally requires
that each unit owner be assessed an amount for his or her share of the Association’s expenses equal
to the share of the interest his or her unit bears in relation to the entire undivided interest of the
Regime.

13.  The Plaintiff’s Commercial Units at issue in this case (“Commercial Units”})
comprise a total 8.54279% interest in the total undivided interest of the Regime.

14.  To develop annual assessment budgets for the Adesso, the Master Deed also
requires the allocation of residential and commercial assessments as follows:

“[S]eparate budgets for the Commercial Units and Residential Units shall be

developed annually and no costs, expenses and budget items specifically attributed

to Residential Units shall be included in the budget for Commercial Units and vice

versa; likewise, costs, expenses, and budget items which affect Residential and

Commercial units shall be appropriately allocated in relation to the use by the
Owners of such Units...”
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15. The Master Deed identifies certain Limited Common Elements benefitting
either Residential and Commercial Units, or solely Commercial Units.

16. Section V(A)(3) of the Master Deed sets forth examples of Limited
Common Elements benefitting both Commercial and Residential Units. Such Limited
Common elements include, but are not limited to: (1) “Sidewalks, Plantings, and Lighting
along Main and Blossom and all appurtenances thereof;” (2) “Trash Chute;” (3) “Trash
Compactor;” (4) “Service Elevator;” (5) “Loading Dock and all appurtenances thereof;”
(6) Exterior security cameras and all appurtenances thereof;” and (7).*“Roof.”
Additionally, Section V(B) of the Master Deed sets forth examples of General Common
Elements benefitting the Adesso as a whole.

17. Further, any budget items for Adesso Common Elements, whether Limited
or General, which affect both Residential and Commercial Units are properly chargeable
to the owner of the Commercial Units, in proportion to his or her use of such Common
Elements.

18. The Adesso budget items for which Plaintiff’s Commercial units have been
assessed are properly chargeable to Plaintiff’s units, and the Adesso Defendants have
complied with the terms of the Master Deed in doing so.

19, Pursuant to § V(C)(5) of the Master Deed, “Retail Parking Spaces as
identified in Exhibit ‘C’ [to the Master Deed] shall be Limited Common Elements, limited
to the use of the Commercial Unit it/they serve. Such spaces shall be marked with
identification information designating the limited use of such...[and]...may not be
reassigned and shall remain a Limited Common Element relating to the Commercial Unit.”

20. The Fourth Amendment to Master Deed of Adesso Horizontal Property

Regime (“Fourth Amendment”) was recorded on April 22, 2013 in the Richland County

1060

- d37d ATTVOINOHLO313

616000¥d06 LOZ#ISYD - SY1d NOWINOD - ANYTHOIY - Wd 022} S} 4dY 6202 - Q3114 ATIYOINOH.LOT 13
SYI1d NOWINOD - ONVIHOIY - Wd 86:€ +8 deS 120g

616000vdD6102#38VO -



Register of Deeds Office, in Book 1854 at Page 818. The Fourth Amendment is attached
as Exhibit 6 to the Adesso Defendants’ Memorandum in Support of their Motion for
Summary Judgment and is incorporated in this Order by reference.

21. The Fourth Amendment contravened § V(C)(5) of the Master Deed by
reassigning the Retail Parking Spaces—specifically spaces numbered 001-017, 108, 157,
and 220-221—either to the use of both Commercial and Residential guests, or as leased
spaces to the United States Marine Corps and one Adesso resident.

22, The reassignment of the Retail Parking Spaces also violated the commercial
parking requirements established by the governing zoning ordinance, the Adesso Planned
Unit Development (“PUD”), as amended by letter of Holder Propertties, Inc. dated January
24, 2008 (“January 2008 Amendment”). The January 2008 Amendment is attached as
Plaintiff’s Exhibit 5 to the Deposition of Rachel Lynn Bailey, City of Columbia Zoning
Administrator, and is incorporated in this Order by reference.

23. Per the January 2008 Amendment, the Adesso Commercial Units were
required to have a total of at least twenty-six (26) dedicated parking spaces, with nineteen
(19) restricted access spaces within the building itself, and seven (7) spaces located along
Main and Blossom Streets. The January 2008 Amendment also sets forth a formula to
calculate the required number of parking spaces based upon future increases or decreases
in the Commercial Units’ square footage.

24, The Adesso PUD, as amended, rather than general City of Columbia zoning
ordinances, controls the parking requirements for the Adesso.

25. Plaintiff purchased the Adesso Commercial Units on December 5, 2014. He
did not purchase the properties from the Adesso Defendants or Holder Defendants;.rather,

Plaintiff purchased them from Ford Elliott, the current owner at the time.
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26. By 2014, Plaintiff—who is a well-educated, board-certified Psychiatrist—
possessed significant prior experience with commercial real estate acquisitions, having
previously acquired four (4) commercial properties—three of which were acquired for
investment purposes.

27. Despite his prior experience, Plaintiff did not personally inspect the
Commercial Properties or review any of the recorded documents relating to the Adesso
development prior to his purchase. Further, Plaintiff did not actually visit the Adesso
Commercial Units until late 2016 or early 2017—between two and three years after his
purchase of the units.

28. Neither Plaintiff nor his hired professional communicated with the Adesso
Defendants with regard to Plaintiff’s acquisition of the Commercial Units, and the Adesso
Defendants made no statements or other representations to Plaintiff in connection
therewith.

29. On March 4, 2015, Plaintiff was notified by a representative of Holder—
which provided property management services to the Association until May, 2016—that a
lottery would be held among the Adesso owners to determine leasing rights for three of the
Adesso Commercial Parking Spaces. Plaintiff was informed that such rights would be sold
to the highest bidder.

30. The Adesso Master Deed specifically prohibits the leasing of the
Commercial Parking Spaces in this manner,

31. Around March of 2015, one of Plaintiff’s tenants, the United States Marine
Corps (“Marines™), notified Plaintiff of insufficient parking and of their intent to vacate
their leased recruiting center space in one of Plaintiff’s Commercial Units if Plaintiff was

not able to secure parking for them.
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32. Despite being made aware of the Marines’ complaints regarding parking, as
well as being required to lease back Commercial Parking Spaces almost immediately after
he took ownership of the Commercial Units, Plaintiff took no action to investigate the
parking requirements of the Adesso Master Deed or the Adesso. PUD until 2017.

33. Further, Plaintiff has paid assessments to the Association since the date he
purchased the commercial units, and he took no action to investigate any potential claims
relating to the charging of assessments until 2017.

34. In June, 2018, the Adesso Defendants changed the signage for, or otherwise
restricted access to, 21 parking spaces within the Adesso, to limit the spaces designated for
the use of the Commercial Units to “retail use only,” to bring the allocation of Commercial
Parking Spaces into compliance with Section V of the Master Deed.

35. In addition to the 21 parking spaces within the Adesso, there is sufficient
on-street parking within 400 feet of the Adesso to serve Plaintiff’s Commercial Units, such
that the parking spaces available for the use of Plaintiff’s units also comply with the Adesso
PUD, which is the applicable City of Columbia Zoning Ordinance.

36. Plaintiff took no action to investigate his potential claims until 2017.

37. Plaintiff did not file this action until February 14, 2019,

38. Plaintiff has agreed to withdraw his South Carolina Unfair Trade Practices
(SCUTP) claim as to the Adesso Defendants.

Based upon the foregoing, the undersigned finds and concludes as follows:

CONCLUSIONS OF LAW

39. This Court has proper jurisdiction over the parties to this action and the
claims herein asserted.

40, Venue is proper in Richland County.
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41. The Adesso Defendants have not breached the Master Deed.

42. The Adesso Defendants have complied with the provisions of the Adesso
Master Deed in charging assessments to Plaintiff’s Commercial Units.

43. The allocation of Adesso Retail Parking Spaces limited to the use of
Plaintiff’s Commercial Units complies with the Master Deed.

44. Further, the allocation of Adesso Retail Parking Spaces available for the use
of Plaintiff’s Commercial Units complies with the requirements of the Adesso PUD, which
is the controlling City of Columbia Zoning Ordinance.

45. By as early as December, 2014, at the time Plaintiff purchased the
Commercial Units, Plaintiff knew or should have known of the existence of his claims
regarding the allocation of parking spaces at the Adesso and the charging of assessments.
At the time of purchase, information regarding parking-related conditions and charging of
assessments, about which Plaintiff complains, were matters of public record.

46. Further, by as late as March, 2015, Plaintiff knew or should have known of
his parking-related claims because Plaintiff possessed actual knowledge regarding matters
of Commercial parking allocation, raised by both Holder and the Marines, which conflicted
with Section V of the Master Deed.

47. Plamntiff’s claims, if any, regarding the allocation of parking spaces at the
Adesso and the charging of assessments to his Commercial Units accrued as early as
December, 2014, and by no later than March, 2015.

48. Pursuant to the discovery rule, as articulated by the Court of Appeals in
Maherv. Tietex Corp.,331 S.C. 371, 500 S.E.2d 204 (S.C. Ct. App. 1998) and the Supreme
Court in Benton v. Roger C. Peace Hosp., 313 S.C. 520, 443 S.E.2d 5_37 (1994)), the

undersigned finds that a person of common knowledge and experience, through the
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exercise of reasonable diligence, would have discovered Plaintiff’s parking-related claims
and assessment claims by as early as December, 2014, and in any event, no later than
March, 2015. Prior to and at the time he purchased the Commercial Units, Plaintiff had
ample opportunity to investigate the public record—which would have disclosed the state
of Commercial parking allocation at the Adesso and the method by which assessments
would be charged to Plaintiff’s Commercial Units—had he chosen to do so.

49, A person of common knowledge and experience, through the exercise of
reasonable diligence under the facts of this case, would have investigated any matters
potentially affecting Plaintiff’s Commercial Units prior to purchasing them—including the
publicly-available: (1) Adesso Master Deed; (2) amendments to the Master Deed; (4) other
Adesso governing documents; and {5) Adesso PUD and other City of Columbia Zoning
documents.

50. Plaintiff made no attempts to investigate the matters underlying his claims
until 2017, and Plaintiff did not file this action February 14, 2019.

51. The doctrines of equitable estoppel and equitable tolling are inapplicable to
this case because Plaintiff has failed to produce sufficient evidence that the Adesso
Defendants made any false representations to Plaintiff. Further, Plaintiff knew or had the
means to know the truth as to the facts in question by no later than March, 2015, and
Plaintiff could not have justifiably relied on representations, if any, made by Defendants.

52. Pursuant to S.C. Code Ann. § 15-3-530, Plaintiff was required to bring his
claims for Negligence/Gross Negligence, Breach of Master Deed, Declaratory Judgment,
Injunctive Relief, Negligent Misrepresentation, and Constructive Fraud by 2018, or his

claims were forever barred.
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53. Pursuant to S.C. Code Ann. § 39-5-150, Plaintiff was required to bring an
action to enforce his Unfair Trade Practices Act claim by 2018, or his claim was forever
barred. Additionally, even if such claim were not time-barred, Plaintiff has withdrawn 1t
as to the Adesso Defendants.

54, Therefore, pursuant to Rule 56, SCRCP, and upon consideration of all the
evidence and arguments presented by the parties, the undersigned finds there is no genuine
issue of material fact that Plaintiff had at least constructive knowledge of the existence of
his potential parking-and-assessment-related claims by no later than March, 2015, and
further, that Plaintiff failed to bring an action to enforce his claims by 2018. Therefore,
the Adesso Defendants are entitled to judgment as a matter of law that Plaintiff’s claims
are time-barred by the above statutes of limitations.

55. In addition to the grounds set forth in Paragraph 54, the undersigned also
finds there is no genuine issue of material fact that: (1) the allocation of Commercial
parking spaces at the Adesso complies with both the Master Deed and the Adesso PUD,
which is the applicable City of Columbia Zoning ordinance; and (2) the Adesso Defendants
have complied with the terms of the Master Deed in charging assessments to Plaintiff’s
Commercial Units. Further, because the Commercial parking allocation and charging of
assessments comply with the Adesso Master Deed and City of Columbia Zonin_g
requirements, Plaintiff has failed to demonstrate facts and circumstances warranting an
injunction in this action. See Strategic Resources Co. v. BCS Life Ins. Co., 367 8.C. 540,
544, 627 S.E.2d 687, 689 (2006). Therefore, the Adesso Defendants are entitled to
judgment as a matter of law regarding Plaintiff’s claims for Declaratory Judgment,

Injunctive Relief, Breach of Master Deed, and Negligence/Gross Negligence.
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Therefore, it is ORDERED, ADJUDGED, AND DECREEED that:

A. The Adesso Defendants’ Motion for Summary Judgment is hereby
GRANTED as to all claims asserted in this action by Plaintiff,

B. This action, and all claims asserted herein against the Adesso Defendants,

are hereby dismissed with prejudice.

IT IS SO ORDERED.
The Honorable DeAndrea G. Benjamin
Fifth Judicial Circuit
[Signature Page to Follow]
6639372v.1
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Richland Common Pleas

Case Caption: Emad Tadros, plaintiff, et al vs Holder Properties Inc , defendant, et
al

Case Number: 2019CP4000919

Type: Order/Summary Judgment

So Ordered

s/DeAndrea Gist Benjamin, #2161

Electronically signed on 2021-09-21 12:33;21 page 120f 12
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T. JefGoodym, Jr*f GOODWYN LAW FIRM, LLC Tel (803) 2514517

Charles G. Blackbumn®* Fax (803) 2514527
Jeffersan D. Tl.lmipsmdf" 2309 Dq\rine Street
) . . Columbia, South Carolina 29205 .
*Also Licensed in Georgia Email:JGeodwyn@Goodwynlaw.com
1 Centified Circuit Count Mediator CBlackbum@Goodwynlaw.com
Of Counsel JTumipseed@Goodwynlaw.com

Web: www.GoodwynLaw.com

October 11, 2023

VIA HAND DELIVERY

The Honorable Jenny Abbott Kitchings

Clerk of Court, South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

RE:  Emad Tadros, M.D. v. Holder Properties, Inc,
Appellate Case No.: 2022-001434
Qur File No.: 4000-0007

Dear Ms. Kitchings:

Enclosed for filing, please find the original and one copy of a Motion to Remand for new
Hearing to Create Transcript and Record from Hearing in regards to the above referenced matter.
Please file the original and return a filed copy of same to me in the self-addressed stamped
envelope provided. Also, enclosed is a check in the amount of $50.00 representing the filing fees.

As evidenced in the Proof of Service, [ have served all interested parties with a copy of this
Motion.

Thank you for your attention to this matter and should you have any questions, please do
not hesitate to contact me. '

Charles G. Blackburn

CGB/msb

Enclosures

cc:  Douglas W. Mackelcan, Esquire
Skyler C. Wilson, Esquire

Emad Tadros
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
CIRCUIT COURT

DeAndrea Gist Benjamin, Circuit Court Judge
Case No. 2019-CP-40-00919

Appellate Case No. 2022-001434

Emad Tadros, as Trustee of the Grace Living Trust dated October 12, 2010, as
amended......cicnsnii e s O O Appellant,

Holder Properties, Inc., John R. Holder, Individually, ADESSO/Columbia, LLC, ADESSO
Horizontal P;opcrty Regime; and ADESSO Homeowners’ Association, Defendants,

of which

ADESSO/Columbia, LLC, ADESSO Horizontal Property Regime, and ADESSO Homeowners’
F T 1 O Respondents.

MOTION TO REMAND FOR NEW HEARING TO CREATE TRANSCRIPT AND
RECORD FROM HEARING

Pursuant to Rule 240 of the South Carolina Appellate Court Rules, Appellant hereby moves
to remand the case to the trial court to allow for the creation of a transcript of record, given the
approximately fifty-four (54) inaudible and noise interference contained in a sixty-nine (69) page

transcript to be used in the appeal.
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Factual Background

This case involves ADESSO (“ADESSO”) condominiums and commercial units located
at 601 Main Street, Columbia, South Carolina 29201. ADESSO is constructed over a two-level
parking garage with four (4) commercial units owned by Appellant on the first ground floor.

The commercial units are part of ADESSO Horizontal Property Regime and members of
ADESSO Homeowners’ Association.

Responderit ADESSO/Columbia, LLC is identified, in the Master Deed, as the Grantor and
sole owner of the land and improvements of ADESSO and responsible for compliance with the
Master Deed. The Master Deed set forth many contractual obligations including, but not limited
to, complying with all laws, zoning ordinances and regulations of all governmental authorities
having jurisdiction over ADESSO. The Master Deed assigns a certain number of parking spaces
to the exclusive use of the commercial units owned by Appellant and the City of Columbia
Planning and Zoning Development requires that a certain number of parking spaces be allocated
for the exclusive use of the commercial units.

The Respondents have converted, changed and altered the commercial unit parking spaces
so that the parking spaces do not comply, and have never complied, with the Master Deed or the
City of Columbia Planning and Zoning Development’s ordinances. Respondents knew its actions
in failing to comply with the City of Columbia Planning and Zoning Department parking space
requirements for the commercial units violated the City of Columbia Planning and Zoning
Department parking space requirements from the beginning of construction of the project.
Respondents did not take necessary actions to correct the violations of the zoning requirements set

forth in the Master Deed and amendments to the Master Deed,
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The Respondents, through deception and misrepresentation, created a parking situation for
the commercial units that did not comply with the City of Columbia Planning and Zoning
Department’s ordinances.' Appellant was not aware of the zoning violations when he purchased
the commercial units in December 2014 and relied upon the false and misleading information, he
received regarding the parking spaces during his purchase of the commercial units all to his
detriment.

Furthermore, ADESSO HOA, required Appellant to pay monthly rent for certain parking
spaces that should have been allocated to the commercial units [ addition to costs, expenses, and
budget items that should have been specifically attributable only to the residential units and not to
the commercial units in violation of the Master Deed. Respondents refused to provide Appellant
with a clear explanation, itemization or quantification of annual budgets applicable to the costs for
maintenance of the common areas of the commercial units compared to that of the residential
condominiums and refused to provide Appellant with an accounting of the monthly fees charged
to the commercial units when Appellant purchased the commercial units in 2014,

In 2017 ADESSO HOA filed suit against the original developer and several subcontractors
concerning construction defects existing at ADESSO. The Plaintiff was not aware of the lawsuit,
even though Plaintiff was named as a Plaintiff, and refused to execute the Settlement Agreements
and Releases as part of the 2017 settlement. However, the HOA's attorney assured the Appellant
that the execution of the Settlement Agreements and Releases would not preclude Appellant from
pursuing the claims he had against the developer and contractor.

The Respondents moved for summary judgment and were heard on January 7, 2021. The
circuit court waited a year before ruling on, and granting, the Respondents’ motions for summary

judgment, The transcript from the January 7, 2021, hearing, took almost a year to be produced
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and contains approximately fifty-four (54) “inaudible” and “noise interférence™ notations in the
transcript from the hearing. The numerous inaudible and noise interference make a meaningful
record of the hearing impossible.

Argument

The transcript of the case dees not provide the court with the ability to conduct a
meaningful appellant review given the 50+ sections that are inaudible.

“The transcript in the case should provide the court with the ability to conduct a meaningful
appellate review.” State v. Ladson, 373 8.C. 320, 644 S.E.2d 271 (S.C. Ct. App. 2007). Appellant
argued at the hearing that the provisions of the Master Deed were violated in several ways,
including the parking allocated to the commercial units and the Release and Settlement Agreement.
The transeript of the Respondents’ Motion for Summary Judgment hearing makes a clear record
of Appellant’s argument in opposition to Respondents” Motion for Summary Judgment
impossible.

For example, Appellant was threatened to execute the Release and Settlement under duress.
This portion of the transcript is completely missing as being noted as “inaudible, sound cut out.”
Appellant, in addition to the execution of the Release and Settl_t;mcnt Agreement, the Appellant
complained of the regime fees charged to Appellant’s commercial units. There are approximately
five (5) “inandibles” in three (3) pages of the transcript concerning the regime fees charged to the
Appellant. The regime fees charged to the Appeliant is one of the grounds for the Appellant’s
appeal and a clear record of the hearing is meaningful and necessary for the Court to understand
Appellant’s full argument on appeal. “A new trial is therefore appropriate if the appellant

establishes that the incomplete nature of the transcript prevents the appellate court from conducting
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a meaningful appellate review.” Adams v. F.R. Allen, Inc., CNA, and Zurich North America, 397
S.C. 652, 726 8.E.2d 9 (5.C. App. 2012).

Because the transcript has significant omissions and inaudible sections, the court cannot
conduct a meaningful appellate review. As a result, the court should remand the case to the Circuit

Court for another summary judgment hearing.

Respectfully s1

Charles G. Blackbumn

T. Jeff Goodwyn, Jr.

Goodwyn Law Firm, LLC

2309 Devine Street

Columbia, South Carolina 29205
(803) 251-4517
CBlackburn@Goodwvniaw.coin

JGoodwyn@Goodwynlaw.com
Attorneys for Appellant

Columbia, South Carolina
October 11, 2023
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
CIRCUIT COURT

DeAndrea Gist Benjamin, Circuit Court Judge

Case No. 2019-CP-40-00919

Emad Tadros, M.D.,....ooiiiiiimieiiiniiiiieion e e s . Appellant,
v.
Holder Properties, INC., . co.eeiiecet i iiceiiriecia i crruesvnseranssrserrantansnennsnneneie Respondents.
PROOF OF SERVICE

| certify that I have served a copy -of a Motion to Remand for New Hearing to Create
Transcript and Record from Hearing on Douglas W. Mackelcan, Esquire, and Skylar C. Wilson,
Esquire, counselors for the Respondents at the address below via email and by depositing a copy of
same in the United States Mail, postage prepaid, on October 11, 2023,

Douglas W. Mackelcan, Esquire
Skyler C. Wilson, Esquire

Copeland, Stair, Valz & Lovell, LLP
40 Callioun Street, Suite 400
Charleston, SC 29401
dmackelcanf@esvi.law
swilsonf@esvl law

(Signature on next page)
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Columbia, South Carolina
October 11, 2023

GOODWY L?W s LLC

T. Jeff GoddwypsJr., SC Bar No. 73789
Charles G. Blackburn, SC Bar No. 69458
2309 Devine Street

Columbia, SC 29205

(803) 251-4517
jgzoodwyni@goodwynlaw.com
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LAW OFFICES

COPELAND, STAIR, VALZ & LOVELL, LLP

DOUGLAS r’a;;MCKELCAN 40 Cathoun Street, Suite 400 ATLANTA OFFICE
er
SKYLER C. WILSON CHARLESTON, SC 29401 191 Pea;gti::% gggeh NE.
DIRECT DIAL NUMBERS TELEPHONE (843) 727-0307 _ Atlmw,460:or§;2 43‘(21233-1740
(843) 266-8228 FAX (843) 727-2995 o9

(843) 266-8221
REPLY TO SC OFFICE

E-MAIL ADDRESSES www.csvllaw

dmackelcanf@csvl.law
swilsoni@csvl.law

October 20, 2023

VIA EMAIL and REGULAR MAIL
Jenny Abbott Kitchings, Clerk

South Carolina Court of Appeals
P.O.Box 11629

Columbia, SC 29211
ctappfilings@sccourts.org

Re:  Emad Tadros, as Trustee of the Grace Living Trust dated October 12,
2010, as amended, Appellant,
v. ADESSO/Columbia, LLC, ADESSO Horizontal Property Regime, and
ADESSO Homeowners® Association, Respondents
Appellate Case No. 2022-001434

Dear Ms. Kitchings:

Enclosed for filing, please find Respondents’ Return to Appellant’s Motion to Remand in
this case, together with Exhibits 1-7 and Proof of Service. By copy of this letter, we are providing
the Return to Appellant’s counsel. If anything further is required from these Respondents at this
time, please advise.

Sincerely,
s/Skyler C. Wilson

DOUGLAS W. MACKELCAN
SKYLER C. WILSON

SCW:jr

Enclosures

ccC.

T. Jeff Goodwyn, Jr., Esq. via email only w/enclosures
Charles G. Blackburn, Esq.

Goodwyn Law Firm, LLC

2309 Devine Street

Columbia, SC 29205

jgoodwyn@goodwynlaw.com; cblackburn@goodwynlaw.com

Counsel for Appellant
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY CIRCUIT COURT

DeAndrea Gist Benjamin, Circuit Court Judge
Case No.: 2019-CP-40-00919

Appellate Case No. 2022-001434

Emad Tadros, as Trustee of the Grace Living Trust dated October 12,
2010, as amended, Appellant,

V.

Holder Properties, Inc., John R. Holder, Individually, ADESSO/Columbia,
LLC, ADESSO Horizontal Property Regime, and ADESSO Homeowners’
Association, Defendants,

of which

ADESSO/Columbia, LLC, ADESSO Horizontal Property Regime, and
ADESSO Homeowners’ Association are the Respondents.

Respondents’ Return to Appellant’s Motion to Remand

Respondents, by and through their undersigned attorﬁeys, file this Return to Appellant’s
Motion to Remand the Appeal, which they received via email on October 11, 2023.
Introduction
Appellant’s motion for remand—filed exactly one year after he filed his notice of appeal
and on the day his initial brief and designation of matter were due—is unsupported in fact and
law, and appears to be an attempt to further delay this Court’s review of his appeal despite this
Court’s leniency towards Appellant’s prior violations of its rules and orders. The appeal has

languished long eneugh, and this Court should deny Appellant’s motion, and dismiss the appeal
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for failure to comply with the rules and this Court’s orders. In the alternative, this Court should
require Appellant to prosecute the appeal with the current transcript, but require Appellant
demonstrate good cause why the appeal should continue.

Background

Appellant Emad Tadros owns two commercial properties comprising four individual
units within the Adesso Columbia mixed-use condominium development (Adesso) that he
purchased in December 2014. He filed suit in February 2019 against Respondents—the
Homeowners’ Association, Horizontal Property Regime, and the former owner of Adesso—
challenging the parking allocation for his units and arguing Respondents violated the Adesso
Master Deed and City of Columbia zoning restrictions. Appellant also asserted the
Homeowners’ Association improperly charged him costs and expenses under the Master Deed,
and had made misrepresentations to him. See Ex. 1 (Amend. Cmplt.).

Respondents moved for summary judgment, arguing Appellant’s claims were time-barred
by the three-year statute of limitations. The evidence gathered in discovery showed that
Appellant knew or should have known of a potential claim related to the parking allocation, and
the Master Deed and zoniﬁg requirements, when he purchased his units in 2014 or in 2015 when
he was made aware of additional information on the parking. Respondents also argued that the
parking allocation complied with the Master Deed and zoning requirements, and that Appellant
was charged in compliance with the Master Deed. See Ex. 2 (MSJ Memo).

The circuit court agreed with Respondents, granting them summary judgment on
September 21, 2021, on the grounds Respondents argued in their motion. See Ex. 3 (Order

granting Summary Judgment). Appellant moved the circuit court to reconsider, which was
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denied, and then appealed the order granting summary judgment to this Court on October 11,
2022.

Appellant asserts he encountered issues with ordering the hearing transcript for the
motion for summary judgment. As the appeal languished and the transcript had not been
acquired, Respondents moved to dismiss the appeal. Ex. 4 (MTD Appeal). The Motion to
Dismiss, Return, and Reply (incorporated herein by reference) contain the factual background
and supporting documents establishing how the appeal has failed to progress despite this Court’s
leniency towards Appellant with deadlines. Appellant’s counsel’s communications with the
court reporter make clear he was on notice there could be issues with the transcript because it
was recorded via WebEx. Appellant received that transcript on August 11, 2023, and certainly
knew by that point of issues with the transcript. See Ex. 5 (App. Return to MTD). This Court
denied the Motion to Dismiss and granted Appellant an additional 30 days to file the initial brief
and designation of matter. See Ex. 6 (Order Denying MTD).

Now, precisely one year since Appellant noticed his appeal, he moves to remand the case
for another hearing on the motion for summary judgment because the transcript has errors.
However, Appellant has not shared that transcript with Respondents’ counsel or the Court, and
did not file the transcript with the motion to remand. Respondents request this Court deny the
motion to remand and dismiss the appeal. In the alternative, Respondents request this Court
deny the motion to remand, and require Appellant to proceed with the appeal if he can

demonstrate good cause.

1080

6+6000vdO6L02#aSYD - SYITd NOWIWOD - ONVTHOIH - Nd 0z:gt St 4dY S202 - a371d ATIVOINOHLOT 1



Argument
L Appellant has not met his burden to obtain a remand because he did not file the
transcript with his motion and neither the Court nor Respondents can evaluate or
respond to the claims there are errors in the transcript.

When the record on appeal has not been filed or when the facts relied on in support of a
motion are not in the record, a party filing a motion must file affidavits or other documents in
support of their position. Rule 240(c)(3), SCACR. If a moving party fails to perform an act
required by Rule 240, the moving party has abandoned the motion. See Rule 240(g).

Appellant claims the transcript contains numerous omissions that warrant remanding the
case back to the circuit court. The record on appeal has not been filed and the facts upon which
Appellant relies to support his motion are outside of anything filed with the Court thus far. As
indicated in Respondents” Motion to Dismiss the appeal, Appellant did not copy the Court or
opposing counsel on any communications with the court reporter and Appellant has not
otherwise produced the transéript. Therefore, Appellant was required to provide the transcript
with his motion. Appellant failed to do so. Without the transcript, it is impossible for this Court
to evaluate the substance of Appellant’s position that the omissions warrant remand. Without the
transcript, it is impossible for Respondents’ counsel to respond to Appellant’s position that the
omissions warrant remand. Because the Appellant failed to file the transcript to support his
motion, he has failed to comply with Rule 240(c)(3). Pursuant to Rule 240(g), this Court should
deem Appellant’s failure an abandonment of the motion to remand.

In addition, to the extent Appellant provides the transcript in reply to this return, there is
no mechanism in the Appellate Court Rules that would allow Respondents’ counsel to file

another return to the motion, thereby depriving Respondents’ counsel from meaningfully
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responding to Appellant’s arguments. Therefore, if Appellant files the transcript along with his
reply, this Court should still find the motion abandoned under Rule 240(g), SCACR.
II. Even if Appellant provided the transcript, Appellant has not established any
~ prejudice or that this Court cannot perform a meaningful review without the
transcript.

As a threshold matter, it is unclear what relief Appellant is seeking. Appellant asserts in
his infroduction the appeal should be remanded “to allow for the creation of a transcript of
record,” but then asks this Court to remand for “another summary judgment hearing.”

Case law governing remand due to transcript issues appears to foilow a two-step process:
(1) a motion to remand to the circuit court to reconstruct the record or transcript, and (2) the
Court of Appeals evaluating the reconstructed record to determine if it can perform a meaningful
appellate review of the issues without prejudicing the appellant. See State v. Ladson, 373 S.C.
320, 325, 644 S.E.2d 271, 273 (Ct. App. 2007) (remanding to the circuit court to reconstruct the
record of the three-day trial and, when returned, the Court of Appeals evaluated the reconstructed
record to determine if it could perform a meaningful review of the issues without prejudicing the
appellant).

To the extent Appellant requests a new summary judgment hearing, that would be
improper at this stage because the appellate court would need a reconstructed record before
ordering a new hearing. To the extent Appellant requests a remand to the circuit court to
reconstruct the record, a remand is not necessary because this Court can evaluate the claims on
appeal without the transcript or with the transcript as is.

An appellant has the burden of presenting the court with an adequate record. Harkins v.

Greenville Cnty., 340 S.C. 606, 616, 533 S.E.2d 886, 891 (2000). A judgment should not be
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reversed for insubstantial errors not affecting the result. Jensen v. Conrad, 292 S.C. 169, 172,
355 8.E.2d 291, 293 (Ct. App. 1987).

The inability to prepare a complete transcript does not necessarily present a ground for
reversal. State v. Ladson, 373 S.C. 320, 325, 644 S.E.2d 271, 273 (Ct. App. 2007). To warrant
réversal, or remand for- reconstruction, the appellant must identify specific claims the court
would not be able to effectively review. Jd. at 325, 644 S.E.2d at 273. When the omissions or
errors in the record do not prejudice the appellant, remand for reconstruction or a new trial is not
necessary. See Sweat v. Crawford, 292 S.C. 324, 327, 356 S.E.2d 147, 149 (Ct. App. 1987)
(finding omissions from the record did not prejudice appellant because the evidence included in
the record sufficiently supported the findings of fact made by the referee); Koon v. Stare, 358
S.C. 359, 368, 595 S.E.2d 456, 460-61 (2004) (refusing to remand for a reconstruction hearing
based on Brady violation because the petitioner did not provide specifics on how counsel was
ineffective or whether the issue was preserved for review), overruled on other grounds by State
v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005).

Furthermore, the party requesting remand must establish prejudice. See Ladson, 373 S.C.
at 325, 644 S.E.2d at 273 (“We believe our supreme court would follow a rule requiring the party
challenging a reconstructed record on appeal to demonstrate prejudice flowing from an
inadequate record.”). After reconstructing a record, to warrant a new trial the appellant must
establish the court cannot perform a meaningful appellate review because of an incomplete
transcript. Id., 644 S.E.2d at 274. In fact, most cases around the country dealing with transcript
issues on appeal involve only a portion of the transcript missing and meaningful appellate review

is still possible without prejudicing the parties. Id. at 326-27, 644 S.E.2d at 274,
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For example, in Ladson a new trial was warranted because the appellate court could not
perform a meaningful review of the issues without the record and it would prejudice Ladson. Id.
at 325-26, 644 S.E.2d at 274. There was no transcript of the proceedings for a three-day criminal
trial resulting in 25-year non-parolable sentence. /d. On remand to reconstruct the trial record,
the parties and judge attempted to recall the testimony from all of the witnesses and arguments,
but could really only provide conclusory summaries. /d. Prejudice existed because the
reconstructed record was conclusory, with references to generic motions and objections, but no
context for the motions or objections. Id. at 327. There was a significant list of unknowns from
the reconstructed record, including disputes about whether the defendant testified, expert
qualifications, chain of custody, and the identity of witnesses and the substance of their
testimony. Id at 322-23, 644 S.E.2d at 272. Because the reconstructed record lacked
completeness and reliability, the court reversed and remanded for a new trial. Id. at 327-28, 644
S.E.2d at 275.

In contrast to Ladson, the Court of Appeals found in Sweat v. Crawford that omissions in
a transcript, consisting of portions that were “inaudible” and missing one witness’s testimony,
were not prejudicial because the evidence in the record was sufficient to support the underlying
court’s determination. 292 S.C. at 327, 356 S.E.2d at 149.

Here, Appellant asserts he argued at the hearing that he “was threatened to execute the
Release and Settlement under duress” and that argument is missing from the transcript. See
Mot. for Remand, at 4. Appellant asserts he also argued at the hearing over the regime fees
charged to his commercial units, but there are five “inaudibles” in the three pages of that
argument. Id. These are the only two specific issues that Appellant argues warrant remand.

First, Appellant’s complaints that his arguments are not contained in full in the transcript are
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inconsequential to the appeal. It is well settled that arguments of counsel, and statements of fact
contained in arguments of counsel not supported in the record, are not evidence and will not be
considered. See, e.g., S.C. Dep’f of Transp. v. Thompson, 357 §.C. 101, 105 n.8, 590 S.E.2d 511,
513 n.8 (Ct. App. 2003). Thus, the absence or incompleteness of the arguments in the transcript
are inconsequential to the appeal.

Second, the arguments allegedly missing from the transcript are briefed in Appellant’s
Memorandum in Opposition to Summary Judgment with exhibits. See Ex. 7 at 5 (Pltf’s Memo.
In Opp. to MSJ) (outlining the facts regarding the settlement agreement with emails and an
affidavit); id. at 12-13 (arguing against Respondents’ position on legality of assessments charged
to Appellant, referencing an affidavit in support). Therefore, this Court can review tl';e substance
of Appellant’s arguments without the complete transcript and without prejudicing Appellant.

Further, the circumstances of cases that find a new hearing is necessary based on a
missing transcript are significantly different from the circumstances of this case. Ladson
involved a missing transcript from a three-day criminal trial with many factual disputes, where
the reconstructed record contained conclusory statements that were inaccurate. The other case
Appellant cites, Adams v. H.R. Allen, Inc., is also distinguishable. In Adams, the court of appeals
remanded the case for a new hearing based on due process violations because, when the single
commissioner in a workers’ compensation case attempted to reconstruct a previous hearing he
allowed the employee to testify anew but would not allow the employer to ask any questions
different from the prior hearing or ask follow up questions. Unlike Ladson, this case does not
involve a criminal appeal where the entire record of a three-day trial is missing and the
reconstructed record is woefully insufficient. Unlike Adams, there are no procedural due process

concerns in this case. This matter is more similar to Sweatt, in that the omissions in the
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transcript are inconsequential because there is sufficient information in the expected record on

appeal permitting this Court to meaningfully review the circuit court’s decision without

prejudicing Appellant. Accordingly, no remand is necessary.

Last, even if it was necessary to remand to reconstruct the transcript, the remand would
have to go to the judge who held the summary judgment hearing and that would be impossible.
Judge DeAndrea Benjamin heard the motion for summary judgment. See Ex. 3 (Order
granting MSJ). Judge Benjamin is now a federal appellate court judge with the Fourth Circuit
Court of Appeals. Undoubtedly, this Court would not be able to remand the case to a judge who
1s no longer within the state judiciary.

III.  Appellant’s initial brief and designation of matter are late and, therefore, this Court
should enter an order dismissing the appeal and permit Appellant an opportunity to
reinstate the appeal if Rule 260, SCACR, is met.

“Upon the failure of the appellant to file and serve his brief within the time prescribed,
the clerk of the appellate court shall sign an order dismissing the appeal, and the appeal shall not
be reinstated except as provided by Rule 260.” Rule 208(a)(4), SCACR; see Roberts v.
LaConey, 375 S.C. 97, 100, 650 S.E.2d 474, 475 (2007) (dismissing exceptions to special
referee’s report and recommendations because the appellant failed to file a record or brief under
Rule 208(a)(4) as instructed).

“Unless otherwise provided by these Rules, or ordered by the appellate court, the time
limits imposed by these Rules shall not be stayed by the filing of a motion or petition.” Rule
240(b), SCACR. A motion to dismiss does stay the time limits, but the Appellate Court Rules
treat motions to remand separately. See Rule 240(b), SCACR (stating a motion to dismiss an

appeal stays time limits); Rule 240(a), SCACR (noting Rule 240 governs all motions, including
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“motions to remand or dismiss”). To reinstate an appeal, the moving party must show good
cause. Rule 260(a), SCACR.

In ruling on Respondents’ prior motion to dismiss, this Court ordered Appellant to file his
initial brief and designation of matter by October 11, 2023. See Ex. 6 (Order on MTD). The
due date was exactly two months after Appellant received the transcript. Pursuant to Rule 208,
Appellant’s initial brief and designation of matter, as ordered by this Court, was due October 11.
On October 11, however, Appellant filed the present motion to remand. Appellant did not
request a stay or additional time to file the initial brief in the event the Court denies his motion.
Pursuant to Rule 240(a) & (b), the motion to remand did not stay the deadline by which
Appellant had to file his initial brief and designation of matter. Thus, Appellant’s initial brief
and designation of matter is late under Rule 208, SCACR, and this Court (or the clerk) should
dismiss the appeal under Rule 208(a)(4) and give Appellant an opportunity to reinstate the appeal
if he meets the requirement of Rule 260 to show good cause.

Conclusion

This Court should find Appellant abandoned his motion to remand because he did not
include the necessary documents or information (i.e. the transcript) to support his claims the
omissions in the transcript warrant remand. Even if the transcript contains the errors Appellant
claims, remanding for reconstruction is not necessary because the expected record on appeal will
contain the motions, responses, exhibits, and orders that have the information needed for this
Court to meaningfully review the issues. Ultimately, this Court should discontinue its leniency
towards Appellant, dismiss the appeal because Appellant has repeatedly failed to abide by the
Appellate Court Rules and did not file his initial brief and designation of matter on time, and

reinstate the appeal only if Appellant meets Rule 260°s requirement of good cause.

10
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This 20th day of October, 2023.

Respectfully submitted,

s/Skyler C. Wilson

DOUGLAS W. MACKELCAN
State Bar No.: 76332

SKYLER C. WILSON

State Bar No.: 102865

40 Calhoun Street, Suite 400
Charleston, SC 29401
dmackelcan@csvl.law
swilson@csvl.law

Ph: (843) 727-0307

Attorneys for Respondents Adesso Horizontal
Property Regime, and Adesso Homeowners’
Association

11
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The South Carolina Court of Appeals

Emad Tadros, M.D. as Trustee of the Grace Living Trust
dated October 12, 2010, as amended, Appellant

V.

Holder Properties, Inc., John R. Holder, Individually,
ADESSO/Columbia, LLC, ADESSO Horizontal Property
Regime, and ADESSO Homeowners' Association,
Defendants,

of which

ADESSO/Columbia, LL.C, ADESSO Horizontal Property
Regime, and ADESSO Homeowners' Association are the
Respondents.

Appellate Case No. 2022-001434

ORDER

Appellant filed a notice of appeal from an order granting Respondents' motion for
summary judgment. Appellant has now moved for a new hearing on the motion
for summary judgment because the sixty-nine-page transcript contains fifty-four
instances of "inaudible" or "noise interference," making meaningful appellate
review impossible. Respondents filed a return, opposing the motion. We deny
Appellant's motion to remand for a new hearing, but we hold the appeal in
abeyance and remand this appeal to the circuit court for reconstruction of the
record,

Counsel for Appellant shall contact opposing counsel and the Honorable Jocelyn
Newman, the Chief Administrative Judge for Common Pleas for the Fifth Circuit,
within 10 days of the date of this order. Judge Newman shall schedule such
hearings as she deems appropriate. If Judge Newman determines reconstruction is
not possible, she shall immediately notify this court and all parties. If the record is
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reconstructed, Appellant's counsel shall immediately notify this court so that the
appropriate appellate timelines can be set.

Appellant's counsel shall provide an update to the clerk of this court no later than
30 days from the date of this order, and every 30 days thereafter until Judge
Newman resolves this matter, or the appeal will be dismissed.

A U Lend e

"FOR THE COURT

Columbia, South Carolina

FILED .
_Nov 06 2023

cc:

Thomas Jefferson Goodwyn, Jr., Esquire
Charles Grant Blackburn, Esquire
Douglas Walker MacKelcan, III, Esquire
Skyler Cole Wilson, Esquire
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LAW OFFICES

COPELAND, STAIR, VALZ & LOVELL, LLP

DOUGLAS W. MACKELCAN 40 Calhoun Street, Suite 400 ATLANTA OFFICE
SKYLER C. WILSON CHARLESTON, SC 29401 191 Peachtree Street, N.E.
Suite 3600
DIRECT DIAL NUMBERS TELEPHONE (843) 727-0307 Atlanta, Georgia 30303-1740
(843) 266-8221 FAX (843) 727-2995
E.MAIL ADDRESSES REPLY TO SC OFFICE
dmackelcant@csyl.law www.csvl.law

swilson@@csvl.law

July 10, 2024

VIA EMAIL

Karen Kocsis, CCR
Court Reporter
kkocsis@sccourts,org

Court Reporting Section Management
transcripts(@sccourts.org

Re:  Emad Tadros v. ADESSO/Columbia, LLC, et al.
Case No.: 2019-CP-40-00919
Appellate Case No. 2022-001434

Dear Ms. Kocsis and Court Reporting Section Management:

My firm and I represent Defendants Adesso Horizontal Property Regime and Adesso
Homeowners Association in the above-referenced case, and we are writing to submit a challenge to
the accuracy of a hearing transcript.

This case involves an appeal of the circuit court’s order granting Defendants summary
judgment. In the process of perfecting the appeal, Plaintiff/Appellant ordered the transcript of the
hearing and that transcript had notations indicating the sound was inaudible and could not be
transcribed. Plaintiff/Appellant brought this to the Court of Appeal’s attention, who remanded the
case to Judge Jocelyn Newman for reconstruction of the record. Judge Newman has yet to hold a
hearing on the reconstruction. We are now attempting to do what we can to reconstruct the record,
which involves frying to cure the issues in the transcript. The order for reconstruction and the
transcript are attached to the email to which this letter is attached. The details for the hearing,
transcript and challenge are below.

The transcript is of a January 7, 2021 summary judgment hearing before Judge Benjamin in
the above-referenced case. The transcript was prepared by Ms. Kocsis from a WebEx recording,
presumably on March 13, 2023, but the certificate is unclear. Charles G. Blackburn represents
Plaintiff/Appellant Emad Tadros and was present at the hearing. It is our understanding Mr.
Blackburn did not receive the transcript until August 2023.

The transcript contains numerous instances of “inaudible”, “sound cut out”, and “noise
interference.” The nature of this challenge is to have the court reporter review the audio file and
attempt to cure those instances that could not be transcribed. If they cannot be cured, however, we
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ask that the court reporter indicate or estimate the length of time that the audio was inaudible, cut

out, or there was interference.

The specific areas of inquiry are as follows:

Page:Line Speaker Reason for non-transcription

1 |3:14 Bell (inaudible)

2 | 3:16 2 (Loud background noise interference.)
3 |45 o (inaudible)

4 |6:24 o (inaudible)

5 |99 il (Noise static.)

6 | 16:18 ¢ (inaudible, sound cut out)
7 |18:17 o (inaudible)

8 1193 “r (inaudible)

9 [20:16 Blackburn (inaudible)

10 | 23:4 e (inaudible)

11 | 24:2 ¢« (Inaudible)

12 | 24:16 “ (inaudible)

13 |26:19 il (inaudible)

14 | 27:17 s (inaudible)

15 | 28:3-4 o (inaudible, sound cut out)
16 | 30:8 £ (inaudible)

17 | 32:16 2 (inaudible)

18 | 36:17 772 Speaker i1s Mr. Blackburn, not Masciale?
19 | 36:22 o (inaudible)
20 | 37:10 o (inaudible)
21 | 37:22 £ (inaudible)
22 | 38:8 “” (inaudible)
23 | 38:22-23 Masciale (inaudible, sound cut out)
24 | 38:24 L (inaudible)
25 | 39:9 o (inaudible)
26 | 41:17 ¢ (inaudible)
27 |42:3 o (inaudible)

28 [42:13 o (inaudible)

29 [42:25 o (inaudible)
30 | 43:12 7 (inaudible)
31 | 43:25 e (inaudible)
32 | 44:12 «“r (inaudible)
33 | 44:24 £ (inaudible)
34 | 45:12 “ (inaudible)
35 | 48:8 o (inaudible)
36 | 48:21 “r (inaudible)
37 [ 49:10 o (inaudible)
38 | 49:23 o (inaudible)
39 | 51:18 € (inaudible)

40 | 52:16 “r (inaudible)

41 |53:3 “ (Inaudible)
42 | 53:15 7 (inaudible)
43 | 53:24 £ (inaudible)

2
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44 | 55:24 € (inaudible)
45 | 56:25 “ (inaudible)
46 | 58:3 Blackburn (inaudible)
47 | 58:11 ¢ (inaudible)
48 | 58:15 - (inaudible)
49 | 59:11 2 (inaudible)
50 |63:7 il (inaudible)
| 51 | 64:2 “ (inaudible)
52 [ 66:4 “ (inaudible)
53 |67:21 Masciale (inaudible)
54 | 68:8 “ (inaudible)
55 69:3 Blackburn (inaudible)

Please let us know if there are any questions regarding the challenge and if you require any
further information from us. Opposing counsel are copied on this communication and email.

SCW:tjr

Enclosures: Order for reconstruction of the record; Hearing Transcript

ccl

T. Jeff Goodwyn, Jr., Esq.
Charles G. Blackburn, Esq.

Sincerely,
s/Skyler C. Wilson

DOUGLAS W. MACKELCAN
SKYLER C. WILSON

via email only w/enclosures

jzoodwyn@goodwynlaw.com; chlackburni@goodwynlaw.com
Counsel for Appellant
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From: Holmes, Tammie

To: Mackelcan, Doualas W.; Wilson, Skyler C.

Cc: jgoodwyn@goodwyniaw.com; Charles Blackbum; Karen Kocsis
Subject: Emad Tadros v. ADESSO Columbia, LLC respense.docx

Date: Wednesday, October 9, 2024 12:28:41 PM

Attachments: Emad Tadros v. ADESSO Columbia, LLC response.docx

Good afternoon.

Attached please find the formal results from the transcript challenge that was submitted by Mr.
Mackelean.

Ms. Kocsis will amend the transcript and send each of you the amended page 36 for your copy of the
transcript.
Please let me know if you have any questions.

Thank you,

Tammie M. Holmes

Court Reporter Manager

South Carolina Judicial Branch

1220 Senate Street, Ste. 200

Columbia, SC 29201
olmes@sccourts.or

803-734-1825

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.
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South Carolina Court Administration

South Carolina Supreme Court
Columbia, $outh Carolina

1220 SENATE STREET, SUITE 200
COLUMBIA, SOUTH CAROLINA 29201

October 9, 2024

Douglas W. Mackelcan

40 Calhoun Street, Ste 400

Charleston, SC 29401

Viaemail dmackelcan@csvl.law
swilsonfa@)csvl.law

Re: Transcript Challenge

Good aftemoon Mr. Mackelcan.

I have received your transcript challenge and reviewed the transcript in question. Please see my
findings below regarding your challenge.

The references to inaudible on pages 3 through 69 are correctly stated in the transcript.
The audio (which seemed to be a cellular phone) for the attorneys did not have appropriate
service at times. Parts of the conversation would cut out and you could not hear the
complete statements.

The reference that was made regarding page 36, line 17 in that Mr. Blackburn was the
speaker and not Mr. Masciale. That is correct in that Mr. Blackburn was the speaker and
the transcript needs be amended to show that Mr. Blackburn was the speaker and not Mr.
Masciale.

My review of the transcript you challenged stands as is with no changes except the one

referenced above on page 36, line 17. I will instruct Ms. Karen Kocsis to amend the transcript to
reflect the change in speaker. The transcript reflects what was said in court on January 7, 2021.
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Resectfully,

Tammie M. Holmes
Court Reporter Manager

cc: T. Jeff Goodwyn jgoodwyn@goodwynlaw.com
Charles G. Blackburn cblackbum@goodwynlaw.com

Karen Kocsis kkocsis86@gmail.com
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Wilson, Skyler C.

l/
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From: Wilson, Skyler C. <swilson@csvl.law>

Sent: Monday, September 9, 2024 5:25 PM

To: Holmes, Tammie

Cc: kkocsis86@gmail.com

Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

Thank you, Tammie!

CS | Skyler C. Wilson
| \/L Partner

d: 843.266.822] | f: 843.727.2995

COPELAND STAIR swilson@csvl.law | www.csvl.law
VALZ &HI;OVELL 40 Calhoun Street, Suite 400, Charleston, SC 29401

From: Holmes, Tammie <tholmes@sccourts.org>

Sent: Monday, September 9, 2024 9:51 AM

To: Wilson, Skyler C. <swilson@csvl.law>

Cc: kkocsis86@gmail.com

Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

Good morning Skyler,

This was a WebEx hearing that was completely remote. It sounds like a few of the attorneys were on cell phones in their
cars. There were several times (almost all of the inaudible) where the cell just cut out for a second or two. The court
reporter kept reminding them to mute themselves if they were not talking. Even the court reporter was remote and
working from her home for this hearing.

Thank you,

Tammie M. Holmes

Court Reporter Manager
South Carolina Judicial Branch
1220 Senate Street, Ste. 200
Columbia, 5C 29201
tholmes@sccourts.org
803-734-1825

From: Wilson, Skyler C. <swilson@csvl.law>
Sent: Friday, September 6, 2024 5:02 PM
To: Holmes, Tammie <tholmes@sccourts.org>

Cc: kkocsis86@gmail.com
Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

1
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*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. *%*

Tammie,

Thanks for the update! That is a shame. I’'ve never been involved in a challenge before so | am a bit unfamiliar with
what might be produced if the inaudibles can’t be cured. Would it be possible to indicate how long the inaudible
lasts even If only a second or two? | am also curious if this was a remote hearing recorded via WebEx or an in-
person hearing recorded via Webex.

| appreciate you all taking a second look at it. Have a great weekend.

Best regards,

Skyler

CS l Skyler C. Wilson
| \/L Partner

d: 843.266.8221 | f: 843.727.2995

COPELAND STAIR swilson@csvl.law | www.csvl.law
vaLZ &HI;OVELL 40 Calhoun Street, Suite 400, Charleston, SC 29401

From: Holmes, Tammie <tholmes@sccourts.org>

Sent: Friday, September 6, 2024 2:52 PM

To: Wilson, Skyler C. <swilson@csvl.law>

Cc: kkocsis86@gmail.com

Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

Good afterncon Skyler.

I am over halfway complete with the transcript challenge and the inaudible remarks are really inaudible. A lot of the
times the phone sounds like it cuts out while the attorneys are speaking. It is not looking good as far as getting any of
these inaudibles populates.
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Thank you,

Tammie M. Holmes

Court Reporter Manager
South Carolina Judicial Branch
1220 Senate Street, Ste. 200
Columbia, SC 29201
tholmes@sccourts.org
803-734-1825

From: Wilson, Skyler C. <swilson@csvl.law>

Sent: Wednesday, September 4, 2024 11:40 AM

To: Holmes, Tammie <tholmes@sccourts.org>

Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

2
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: %%* EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
. clicking any links or opening attachments. ***

Good morning Tammie,

Hope you are doing well. | figured I'd follow up with you on the status of the challenge to see where it stood, if you
can let me know. Every month one of the parties must submit an update to the Court of Appeals on the status of
the case. The other party provided an update just now, so it prompted me to follow back up with you.

Please let me know if you need anything further from us on the challenge.

Best regards,

Skyler

CS | Skyler C. Wilson
| \/L Partner

d: 843.266.8221 | f: 843.727.2995

COPELAND STAIR swilson(@csvl.law | www.csvl.law
VALZ & LOVELL 40 Calhoun Street, Suite 400, Charleston, SC 29401

From: Holmes, Tammie <tholmes@sccourts.org>

Sent: Friday, August 9, 2024 10:00 AM

To: Wilson, Skyler C. <swilson@csvl.law>

Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

Thank you Skyler. 1 will look at this and get with Karen regarding the challenge.
Thank you,

Tammie M. Hoimes

Court Reporter Manager
South Carolina Judicial Branch
1220 Senate Street, Ste. 200
Columbia, SC 29201
tholmes@sccourts.org
803-734-1825
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From: Wilson, Skyler C. <swilson@csvl.law>

Sent: Friday, August 9, 2024 9:05 AM

To: Holmes, Tammie <tholmes@sccourts.org>

Cc: Kocsis, Karen <kkocsis@sccourts.org>; LeBlanc, Jeffrey R. <jleblanc@sccourts.org>; Rewt, Teri J. <trewt@csvl.law>
Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

: **x EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
. clicking any links or opening attachments. ***

Good morning Tammie,

3
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We sent the attached email to Karen and transcripts@sccourts.org with our challenge. We did not copy you onit,
but | thought we were just supposed to submit to the “transcripts” email. Apologies if thatis an oversight on our
part. Please let me know if you need anything further from us to process the chatlenge.

Bestregards,

Skyler

CS | Skyler C. Wilson
[ \/L Partner

d: 843.266.8221 | f: 843.727.2995

COPLELAND STAIR swilson@ecsvl.law | www.csvl.law
VALZ & LOVELL 40 Calhoun Street, Suite 400, Charleston, SC 29401

From: Holmes, Tammie <tholmes@sccourts.org>

Sent: Friday, August 9, 2024 9:01 AM

To: Wilson, Skyler C. <swilson@csvl.law>

Cc: Kocsis, Karen <kkocsis@sccourts.org>; LeBlanc, Jeffrey R. <jleblanc@sccourts.org>
Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

Good morning Skyler.

I received your e-mail of July 10, 2024 where you said that you were going to following the instructions sent and send
something. | have not received anything else regarding the challenge.

Thank you.

Tammie M. Holmes

Court Reporter Manager
South Carolina Judicial Branch
1220 Senate Street, Ste. 200
Columbia, SC 29201
tholmes@sccourts.org
803-734-1825
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From: Wilson, Skyler C. <swilson@csvl.law>

Sent: Thursday, August 8, 2024 11:34 AM

To: Holmes, Tammie <tholmes@sccourts.org>

Cc: Kocsis, Karen <kkocsis@sccourts.org>; LeBlanc, Jeffrey R. <jleblanc@sccourts.org>
Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. ***

Hi Tammie,

4
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1 hope you all are staying dry and safe with Debby rolling through the state, They raised the alarms herein
Charleston but it ended up being generally alright.

| figured | would follow up with you about the challenge we submitted on July 10. 1wasn’t sure if there was a
timeframe for when to expect a response. Let me know if you all need anything further from me.

Best regards,

Skyler

CS | Skyler C. Wilson
I \/L Partner

d: 843.266.8221 | f: 843.727.2995

COPELAND STAIR swilson@ecsvl.law | www.csvl.law
VALZ & LOVELL 40 Calhoun Street, Suite 400, Charleston, SC 29401 -

From: Holmes, Tammie <tholmes@sccourts.org>

Sent: Wednesday, July 10, 2024 4:45 PM

To: Wilson, Skyler C. <swilson@csvl.law>

Cc: Kocsis, Karen <kkocsis@sccourts.org>; LeBlanc, Jeffrey R. <jleblanc@sccourts.org>
Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

I You don't often get email from tholmes@secourts.org. Learn why this is important

Thank you Skyler.

Tammie M. Holmes

Court Reporter Manager
South Carolina Judicial Branch
1220 Senate Street, Ste. 200
Columbia, SC 29201

tholmes@sccourts.org
803-734-1825
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From: Wilson, Skyler C. <swilson@csvl.law:>

Sent: Wednesday, July 10, 2024 10:20 AM

To: Holmes, Tammie <tholmes@sccourts.org>

Cc: Kocsis, Karen <kkocsis@sccourts.org>; LeBlanc, Jeffrey R. <jleblanc@sccourts.org>
Subject: RE: Tadros v. Adesso, Case No.: 2019-CP-40-00919

“*%x EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before

. clicking any links or opening attachments. ***

Tammig,
Thank you so much for the guidance. We will submit something as instructed below.

Best regards,

5
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Skyler

-
VL

COPELAND STAIR
VALZ & LOVELL

e

Skyler C. Wilson

Partner

d: 843.266.8221 | f: 843.727.2995
swilson@csvl.law | www.csvl.law
40 Calhoun Street, Suite 400, Charleston, SC 29401

From: Holmes, Tammie <tholmes@sccourts.org>

Sent: Wednesday, July 10, 2024 9:13 AM

To: Wilson, Skyler C. <swilson@csvl.law>

Cc: Kocsis, Karen <kkocsis@sccourts.org>; LeBlanc, Jeffrey R. <jleblanc@sccourts.org>

Subject: FW: Tadros v. Adesso, Case No.: 2019-CP-40-00519

i You don't often get email from tholmes@sccourts.org. Learn why this is important

Good morning Sk-yler.

The South Carolina Judicial Branch does not release audio or video of court hearings, as the official record is the written
transcript. If you would like to challenge the transcript, please see the procedure below.

A.  Challenge Procedures

When a party has concerns about the accuracy of a transcript, the party must submit his or her challenge in
writing to the court reporter and copy the Court Reporting Section Management at transcripts@sccourts.org
with the word CHALLENGE in the subject line. The challenge may also be submitted by postal mail to: SC Court
Administration, Transcript Challenge, 1220 Senate St. Suite 200, Columbia, SC 29201. The written challenge
must include the following:

5.

6.

Their name and contact information;
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Date of the court proceeding;

Case name and caption;

Court reporter name;

Name and contact information of opposing counsel /parties; and

Alist of items that specifically identifies what the party is disputing, such as page and line

numbers. It is not acceptable to say the whole transcript is being challenged.

Upon receipt of a challenge to the accuracy of a transcript, the Court Reporting Section Management will
respond to the challenger in writing and copy the court reporter and the other parties. The Court Reporting
Section Management will then review the record and submit their findings to the challenger, the court
reporter, and the other parties. Any inaccuracies will be corrected and the pages forwarded to the challenger at

no cost.

6
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Thank you,

Tammie M. Holmes

Court Reporter Manager
South Carolina Judicial Branch
1220 Senate Street, Ste. 200
Columbia, 5C 29201

tholmes@sccourts.org
803-734-1825

From: LeBlanc, Jeffrey R. <jleblanc@sccourts.org>

Sent: Monday, July 8, 2024 2:40 PM

To: Holmes, Tammie <tholmes@sccourts.org>

Subject: FW: Tadros v. Adesso, Case No.: 2019-CP-40-00919

From: Wilson, Skyler C. <swilson@csvyl.law>
Sent: Monday, July 8, 2024 11:01 AM
To: Kocsis, Karen <kkocsis@sccourts.org>

Cc: Rewt, Teri J. <trewt@csvl.law>
Subject: Tadros v. Adesso, Case No.: 2019-CP-40-00919

%% EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
i clicking any links or opening attachments. ***

Good morning Karen,

1 am reaching out about the above-referenced case because you prepared a transcript of a summary judgment
hearing based on a Webex recording (see attached email). Due to interference in the recording, the transcript has
a few instances of “inaudible” or “interference.”

Would it be possible for you to release a copy of the audio recording to the parties so we can listen to it or have
another persontake a look? The interferences in the recording have become an issue. If I need a court crder,
please let me know.

Best regards,

Skyler

CS l Skyler C. Wilson
[ \/L Partner

d: 843.266.8221 | f: 843.727.2995

COPELAND STAIR swilson@csvllaw | www.csvl.law
VALZ &ul;ov ELL 40 Calhoun Street, Suite 400, Charleston, SC 29401

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or

7
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disseminate this message or any attachment. If you have received this message in error, please contact
the sender immediately and delete all copies of the message and any attachments.

8
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Tadros v. Adesso, et al. — Reconstruction Hearing April 16, 2025.

Case No.: 2019-CP-40-00919
App. Case No.: 2022-001434

Summary of Instances of “Inaudible” in Transcript of 9.21.21 Hearing

Page:Line | Speaker Reason Content Argument
1 3:14 Court Inaudible
2 3:16 Court Loud background noise
interference
3 4:5 Bell Inaudible Mr. Bell Argument
4 6:24 Bell Inaudible for Holder MSJ
5 9:9 Court Noise Static
6 16:18 Bell Inaudible, sound cut out
7 18:17 Bell Inaudible
8 19:3 Bell Inaudible
9 20:16 Blackburn Inaudible Arguing Mr. Bell left out in his argument the 2017 | Mr. Blackburn
settlement agreement. Argument
10 | 234 Blackburn Tnaudible Referencing section 7 of the Master Deed about | opposing  Holder
common elements, including parking. MSIJ
11 | 242 Blackburn Inaudible Mentioning commercial tenants involved in the
lawsuit.
12 | 24:16 Blackburn Inaudible Mentioning the Master Deed has an arbitration
, provision. _
13 | 26:19 Blackburn Inaudible Arguing with reference to the settlement agreement |
what Dr. Tadros said, referring to Dr. Tadros’
affidavit.
14 | 27:17 Blackburn Inaudible Arguing that the building is in the same condition
as before the settlement.
15 | 28:34 Blackbum Inaudible, sound cut out | Arguing Mr. Bell left out an argument referencing
the fourth amended complaint in the other action.
16 | 30:8 Blackburn Inaudible Arguing Mr. Bell and Mr. Masciale failed to
acknowledge the settlement agreement arsuments.

Page 1 0of3
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Tadros v. Adesso, et al. — Reconstruction Hearing April 16, 2025.

Case No.: 2019-CP-40-00919
App. Case No.: 2022-001434

Summary of Instances of “Inaudible” in Transcript of 9.21.21 Hearing

17 | 32:16 Blackburn Inaudible Arguing that there were signs on the property that
the City took downin 2018 to be retail only parking,
referencing deposition testimony.
18 | 36:22 *Blackburn | Inaudible Noting the attorney in a past action did not invoke
arbitration under the Master Deed.
19 | 37:10 *Blackburn | Inaudible Arguing the settlement agreement should be voided
because it breached the master deed’s arbitration
provision,
20 | 3722 *Blackburn | Inaudible Mentioning Attorney Smith had Dr. Tadros sign the
settlement and did not bring up arbitration.
21 | 38:8 *Blackburn | Inaudible Making arguments based on Williams Brice case
and arbitration enforcement.
22 | 38:22-23 Masciale Inaudible, sound cut out Masciale
23 | 38:24 Masciale Inaudible Argument for
24 | 39:9 Masciale Inaudible Adesso MSJ
25 | 41:17 Masciale Inaudible
26 | 42:3 Masciale Inaudible
27 | 42:13 Masciale Inaudible
28 | 42:25 Masciale Inaudible
29 | 43:12 Masciale Inaudible
30 |[43:25 Masciale Inaudible
31 |44:12 Masciale Inaudible
32 | 4424 Masciale inaudible
33 | 45:12 Masciale Inaudible
34 |48:8 Masciale Inaudible
35 |48:21 Masciale Inaudible
36 |49:10 Masciale Inaudible
37 |49:23 Masciale Inaudible
38 |51:18 Masciale Inaudible

Page 2 of 3
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Tadros v. Adesso, et al. — Reconstruction Hearing April 16, 2025.

Case No.: 2019-CP-40-00919
App. Case No.: 2022-001434

Summary of Instances of “Inaudible” in Transcript of 9.21.21 Hearing

39 | 52:16 Masciale Inaudible
40 | 53:3 Masciale Inaudible
41 | 53:15 Masciale Inaudible
42 | 53:24 Masciale Inaudible
43 | 55:24 Masciale Inaudible
44 | 56:25 Masciale Inaudible
45 | 58:3 Blackburn Inaudible Extension on subpoena to Mike Munson. Blackburn
46 | 58:11 Blackburn Inaudible Arguing Munson’s affidavit improper Argument
47 | 58:15 Blackburn Inaudible Reference to Memo in Opposition, Doc 8, page 13, | Opposing Adesso
in relation to the HOA assessment, stating “It’s all | MSJ
in my memorandum.”
48 | 59:11 Blackburn Inaudible Arguing Dr. Tadros raises issues about the prices he
was charged under the master deed.
49 | 63:7 Blackburn Inaudible Noting PUD documents not recorded and
mentioning constructive knowledge.
50 | 64:2 Blackburn Inaudible Arguing equitable estoppel based on signage and
complaints to HOA.
51 | 664 Blackbumn Inaudible Arguing you can’t waive arbifration and the
, settlement agreement required a non-jury trial.
52 [ 6721 Masciale Inaudible Masciale
53 | 6838 Masciale Inaudible Argument for
Adesso MSJ
54 | 69:3 Blackburm Inaudible Arguing summary judgment should be denied | Blackburn
because there are issues of fact for a jury. Argument
Opposing Adesso
MSJ

*Transcript incorrectly identifies speaker as Mr. Masciale

Page 3 of 3
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STATE OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND g CASE NO.: 2019-CP-40-00919
Emad Tadros, M.D. as Trustee of the Grace )
Living Trust dated October 12, 2010, as )
amended, ) HOA’S MEMORANDUM ON
g RECONSTRUCTION
Plaintiff, )
¥S. )
Holder Properties, Inc., John R. Holder, ;
Individually, ADESSO/Columbia, LLC, )
ADESSO Horizontal Property Regime, and )
ADESSO Homeowners’ Association, )]
)
Defendants. g

Defendants ADESSO Horizontal Property Regime and ADESSO Homeowners’
Association (collectively “HOA™) submit this Memorandum for the Court’s consideration on
reconstructing the record.

Introduction

This lawsuit involves Plaintiff’s claims that HOA violated its Master Deed and City of
Columbia zoning ordinances in allocating parking for his commercial units, and violated the
Master Deed in assessing Plaintiff for costs, expenses, and other budget items for the
maintenance and upkeep of common areas. After a hearing, then-circuit court Judge Benjamin
granted HOA’s motion for summary judgment. Plaintiff appealed and, upon receiving the
transcript of the hearing, asked the Court of Appeals for a new summary judgment hearing
because of errors in the transcript. The Court of Appeals declined Plamtiff’s request, but
remanded the matter to the circuit court “for reconstruction of the record.”

Relevant Backeround

The Adesso is a mixed-use development comprised of 110 upscale residential

condominium units, ground floor commercial units, and associated common and limited
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common elements. All units, common elements, and limited common elements are housed
within one building located at 601 Main Street, Columbia, SC 29201. The Master Deed for
Adesso established the Adesso Horizontal Property Regime and created the Association to,
among other things, manage the Regime’s affairs, and prescribe rules for the use of the Regime’s
General Common Elements.

Plaintiff purchased his Commercial Units at Adesso on December 5, 2014, becoming a
member of the Association. After becoming an owner, Plaintiff took issue with how parking
spaces were allocated to Commercial Units. Plaintiff also believed he was not assessed costs
appropriately under the Master Deed. As a result, Plaintiff filed suit against HOA and others on
February 14, 2019.

After discovery, HOA moved for summary judgment, arguing that Plaintiff’s claims were
barred by the applicable statutes of limitation, the parking issue was moot, and Plaintiff was
being assessed appropriately under the Master Deed. Ex. 1 (Motion for Summary Judgment).
Plaintiff contested the motion for summary judgment. Ex. 2 (Pitf>s Memo. In Opp. to MSJ).
Judge DeAndrea G. Benjamin held a virtual hearing on the motion on January 7, 2021. Ex. 3
(Transcript). Present at the hearing were Attorney Mike Masciale on behalf of Adesso, Attorney
Charles Blackburn for Plaintiff Emad Tadros, and Attorney Kevin Bell for Holder Properties.
Ex. 3, at p. 1. Judge Benjamin granted HOA summary judgment on September 21, 2021. Ex. 4
(9.21.21 Order). Plaintiff moved to reconsider, which was denied on September 19, 2022.

Appeal

Plaintiff filed his Notice of Appeal on October 11, 2022, Plaintiff ordered the transcript
of the summary judgment hearing, but ran into issues acquiring it. Plaintiff eventually acquired
the transcript, which contained numerous instances of “inaudible” or other notes that reflected

the court reporter’s inability to transcribe arguments from both counsel. Accordingly, Plaintiff
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moved the Court of Appeals to remand the case for a new hearing on summary judgment on
October 11, 2023. Ex. 5 (Motion to Remand). HOA contested the motion to remand. Ex. 6
(Adesso Opp. to Remand).

The Court of Appeals declined to remand for a new summary judgment hearing. On
November 6, 2023, however, the Court of Appeals held the appeal in abeyance and remanded it
“to the circuit court for reconstruction of the record.” Ex. 7 (11.6.23 Order). The Order further
stated:

Counsel for [Plaintiff] shall contact opposing counsel and the

Honorable Jocelyn Newman, the Chief Administrative Judge for

Common Pleas for the Fifth Circuit, within 10 days of the date of

this order. Judge Newman shall schedule such hearings as she

deems appropriate. If Judge Newman determines reconstruction is

not possible, she shall immediately notify this court and all parties.
Ex. 7.

Prior to a hearing on reconstruction, on July 10, 2024, Adesso’s counsel submitted a
transcript challenge to court administration to review the audio file for the summary judgment
hearing and determine if any of the inaudible instances could be transcribed. Ex. 6 (Ltr. to
Court Reporter re Transcript Challenge). Court administration reviewed the audio file for the
summary judgment hearing and issued its findings on the challenge on October 9, 2024. Ex. 9
(Transcript Challenge Results). Mrs. Tammie Holmes with court administration found that the
“references to inaudible . . . are correctly stated in the transcript. The audio (which seemed to be
a cellular phone) for the attorneys did not have appropriate service at times. Parts of the
conversation would cut out and you could not hear the complete statements.” Ex. 9. Mrs.
Holmes also noted that there was a misstatement in the transcript attributing the speaker on Page
36, line 17 as Mr. Masciale when it was actnally Mr. Blackburn, Ex. 9.

During the challenge process, Adesso’s counsel communicated with Mrs. Holmes about

the progress on the challenge. Ex. 10 (Emails with Court Admin.). Mrs. Holmes indicated that
3
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the hearing was entirely remote, and that almost all of the “inaudible” notations occurred “where
the cell just cut out for a second or two.” Ex. 10. Although court administration indicated they
would send a corrected transcript, they have not sent one to Adesso’s counsel,

After a status conference with Judge Coble, it was decided counsel for Adesso would
move the court to begin the process for reconstruction. A hearing was set for April 16, 2025,
before the Honorable Judge Newman. Adesso submits this Memorandum on its position on
reconstruction.

Argument
I. This Court should find that there is sufficient information in the transcript and filings
to resolve any concern over the inaudible portions of the tramscript, such that the
record is “reconstructed.”

A remand for reconstruction of the transcript follows a two-step process: (1) a motion to
remand to the circuit court to reconstruct the record or transcript; and (2) the Court of Appeals
evaluating the reconstructed record to determine if it can perform a meaningful appellate review
of the issues without prejudicing the appellant. See State v. Ladson, 373 S.C. 320, 325, 644
S.E.2d 271, 273 (Ct. App. 2007) (remanding to the circuit court to reconstruct the record of the
three-day trial and, when returned, the Court of Appeals evaluated the reconstructed record to
determine if it could perform a meaningful review of the issues without prejudicing the
appellant).

An appellant has the burden of presenting the court with an adequate record. Harkins v.
Greenville Cnty., 340 S.C. 606, 616, 533 S.E.2d 886, 891 (2000). The appellant must identify
specific claims the court would not be able to effectively review. Ladson, 373 S.C. at 325, 644
S.E.2d at 273. When the omissions or errors in the record do not prejudice the appellant,

reconstruction is not necessary. See, e.g., Sweat v. Crawford, 292 S.C. 324, 327, 356 S.E.2d 147,

149 (Ct. App. 1987) (finding omissions from the record did not prejudice appellant because the
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evidence included in the record sufficiently supported the findings of fact made by the referee);
Koon v. State, 358 S.C. 359, 368, 595 S.E.2d 456, 460-61 (2004) (refusing to remand for a
reconstruction hearing based on Brady violation because the petitioner did not provide specifics
on how counsel was ineffective or whether the issue was preserved for review), overruled on
other grounds by State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005).

During the reconstruction hearing, the parties and the court attempt to reconstruct the
record based on the filings, pleadings, and recollections of the parties. For example, Ladson
involved a three-day criminal trial in which the defendant was convicted of first-degree burglary,
but on appeal there was no transcript of the trial. The court of appeals remanded to the circuit
court to reconstruct the trial transcript. The judge and counsel for the parties convened a hearing
during which the parties submitted affidavits and discussed witness testimony, experts, evidence,
objections and motions. fd. at 322-23, 644 S.E.2d at 272. At the conclusion of the hearing, the
trial court issued an “Order for the Record on Appeal.” Id. at 323, 644 S.E.2d at 272. When
examining the record, the court looks to see if the substance of the motions and evidence is
present. Id. at 327, 644 S.E.2d at 274. The courts are particularly concerned with gaps in the
record contributing to preservation issues. See id. at 326, 644 S.E.2d at 274 (noting the record
must.permit meaningful review “in light of our preservation rules”).

Other cases involving reconstruction of a transcript have considered affidavits of
witnesses and counsel to resolve deficiencies in the record. See, e.g., Dolive v. JE.E.
Developers, Inc., 308 S.C. 380, 382, 418 S.E.2d 319, 320-21(Ct. App. 1992) (accepting affidavit
of party to resolve deficiencies in the record of an evidentiary hearing where portions of the tape
recordings were unable to be transcribed).

The court on reconstruction may also review the other areas of the record to determine if

there is sufficient information to complete the gaps in the transcript. See, e.g., Sweat, 292 S.C. at.
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327, 356 S.E.2d at 149 (explaining how the evidence in the record other than the transcript with
portions “inaudible” and missing a witness’s testimony were sufﬁcient to support the underlying
court’s determination).

Here, this Court should find that the inaudible portions of the transcript contain
information that is immediately apparent from the context of the other arguments in the transcript
or from other material in the record.

First, this Court must discern the content and extent of the inaudible portions of the
record. A summary of the inaudible portions is attached as Exhibit 11. The transcript contains
54 instances of “inaudible” in total. However, the relevant portions to this hearing are far fewer.,
The transcript is of counsel for the parties arguing two motions—Holder’s Motion for Summary
Judgment and Adesso’s Motion for Summary Judgment, argued in that order. The appeal
concerns only the circuit court granting Adesso summary judgment. The portion of the transcript
where Plaintiff’s counsel and Adesso’s counsel argue Adesso’s Motion for Summary Judgment
contains 33 instances of inaudible. Further, of those 33, only 8 are within Plaintiff’s counsel’s
argument against Adesso’s Motion for Summary Judgment. As a result of the transcript
challenge and discussing with court administration, the length of time for each “inaudible” is
only one to two seconds. Thus, the extent of the information missing from the record is, on its
face, only seconds of Plaintiff’s counsel’s argument.

Also, the character of the allegedly missing content is important to consider. The missing
portions contain words or phrases of attorney argument, not evidence or witness testimony.
“Arguments made by counsel are not evidence.” S.C. Dept. of Transp. v. Thompson, 357 S.C.
101, 105, 590 S.E.2d 511, 513 (Ct. App. 2003) (“This court has repeatedly held that statements
of fact appearing only in argument of counsel will not be considered.” (quoting McManus v.

Bank of Greenwood, 171 S.C. 84, 89, 171 S.E. 473, 475 (1933)). Because the inaudible portions
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of the transcript are arguments made by counsel, which are not evidence, the character of that
missing information is insubstantial to the appeal.

Second, this Court must consider what Plaintiff claims is missing from the transcript and
compare those claims to what is actually in the transcript and in other relevant records. In his
Motion to Remand before the Court of Appeals, Plaintiff asserted he argued at the summary
judgment hearing that he “was threatened to execute the Release and Settlement under duress”
and that argument is missing from the transcript. See Ex. 5, at 4. Plaintiff asserts he also argued
at the hearing over the regime fees charged to his commercial units, but there are five
“inaudibles” in the three pages of that argument. Id.

The arguments Plaintiff claims are missing from the transcript are contained in the
transcript or other areas of the relevant filings. Plaintiff made arguments on duress at the
summary judgment hearing. Ex. 3 (30:25 — 32:7). Moreover, Plaintiff’s -‘Memorandum in
Opposition to Summary Judgment contained detailed arguments and references to submitted
affidavits on “undue influence” and the settlement agreement. See Ex. 2, p. 5. Similar to the
duress arguments, the transcript makes clear Plaintiff’s counsel was able to make his regime fees
argument. Ex. 3 (57:19 — 60:4). In his supporting memo, Plaintiff also argued against Adesso’s
position on the legality of the assessments Plaintiff was charged, referencing the affidavit filed in
support of that argument. Ex. 2, pp. 12-13. In addition, the content of the “inaudible” portions
of the transcript is apparent from the surrounding portions of the transcript, such that there is no
concern for argument preservation issues. For example, the “inaudible” at page 58, lines 3 and
11 are in the context of disputing an affidavit from Mike Munson. The other “inaudibie”
sections in Plaintiff*s arguments against Adesso’s Motion for Summary Judgment are equally

capable of being discerned from surrounding areas of the transcript. See Ex. 11.
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Because the extent and content of the missing information in the transcript designated
“inaudible” is only seconds of attomey argument that is apparent from the surrounding areas of
the transcript and represented in other filings relevant to the summary judgment motion and
order, this Court should find that the record is “reconstructed” from the other filings and
transcript, entering an Order for the Record on Appeal.

This 15® day of April, 2025.

COPELAND, STAIR, VALZ & LOVELL, LLP

By: s/Skyler C. Wilson
DOUGLAS W. MACKELCAN

40 Calhoun Street, Suite 400 State Bar No.: 76332
Charleston, SC 29401 SKYLER C. WILSON
dmackelcan@csvl.law State Bar No.: 102865
swilson@csvl.law Attorneys for Respondents Adesso Horizontal
Ph: (843) 727-0307 Property Regime, and Adesso Homeowners’
Association
8
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STATE OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND g CASE NO.: 2019-CP-40-00919
Emad Tadros, M.D. as Trustee of the Grace )
Living Trust dated October 12, 2010, as )
amended, g
Plaintiff, ; DEFENDANTS ADESSO HORIZONTAL
AR ) PROPERTY REGIME AND ADESSO
) HOMEOWNERS’ ASSOCIATION’S
Holder Properties, Inc., John R. Holder, ) MEMORANDUM OF LAW IN SUPPORT
Individually, ADESSO/Columbia, LLC, ) OF MOTION FOR SUMMARY
ADESSO Horizontal Property Regime, and ) JUDGMENT
ADESSO Homeowners’ Association, )
)
Defendants. %

NOW COME Defendants Adesso Horizontal Property Regime (“Regime™) and Adesso
Homeowners® Association (“Association™) (collectively, “HOA Defendants™), by and through
their undersigned counsel, and respectfully submit this Memorandum of Law in Support of HOA
Defendants’ Motion for Summary Judgment, filed December 28, 2020 (“HOA Defendants’
Motion for Summary Judgment”). In support of HOA Defendants’ Motion for Summary
Judgment, HOA Defendants would respectfully show this Court as follows:

INTRODUCTION

This is a frivolous action in which Plaintiff alleges HOA Defendants’ allocation of parking
spaces serving Plaintiff’s two (2) commercial properties (“Commercial Units”)}—comprising a
total of four (4) individual units—within the Adesso Columbia mixed-use condominium
development (the “Adesso™) violates City of Columbia zoning ordinances and the Master Deed of
Adesso Horizontal Property Regime (“Master Deed”). Plaintiff further alleges that HOA

Defendants have failed to comply with the Master Deed in assessing Plaintiff’s Commercial Units
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amounts for certain costs, expenses, and budget items for the maintenance and upkeep of the
Adesso.

Plaintiff purchésed the Commercial Units in 2014, at which time all of the parking-related
conditions about which Plaintiff complains were matters of public record and/or open and obvious
at the Adesso site. However, as will be discussed below, Plaintiff purchased the properties without
having first completed the necessary due diligence involved in a large commercial property
transaction—including failing to personally visit and inspect the properties, failing to review any
title or zoning documents affecting the properties, and failing to hire competent representation with
regard to the transaction. More than four (4) years have elapsed since Plaintiff’s purchase of the
Adesso commercial units, and now, due to recent economic downturns and poor performance by
some of Plaintiff’s business tenants, Plaintiff seeks to recover from the Defendants named in this
lawsuit for his own poor investment choices.

RELEVANT FACTUAL BACKGROUND

The Adesso is a mixed-use development comprising 110 upscale residential condominium
units, ground floor commercial units, and associated common and limited common elements. Ex.
I (PItf.’s Fourth Amend. Compl. ) at §J 6. All units, common eleménts, and limited common
clements are housed within one building located at 601 Main Street, Columbia, SC 29201. Id.
Defendant Holder Properties, Inc. (“Holder”) developed the Adesso. Ex. 2 (Pitf.’s Amend.
Compl.) at 7 11. On January 14, 2008, Defendant ADESSO/Columbia, LLC—as then-owner of
the Adesso—recorded the Master Deed in the Office of the Register of Deeds for Richland County,
in Book 1392 at Page 855. Id. at § 2. The Master Deed established the Adesso Horizontal Property
Regime and created the Association to, among other things, manage the Regime’s affairs, prescribe

rules for the use of the Regime’s General Common Elements, Ex. 3 (Adesso Master Deed), p. 20
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at § XV, and to “maintain[], repair[], and replace[] all of the General and Limited Common
Elements...”. Id., pp. 23-24, § XXIL

Moreover, in furtherance of the above powers, the Association, acting through its Board of
Directors (“Board™), possesses the authority “[t]o make, levy, and collect assessments against
members and members’ Units to defray the cost of the common areas and facilities of the Regime,
and to use the proceeds of said assessments in the exercise of the powers and duties granted unto

the Association.” Ex. 4 (Adesso Bylaws), p. 6 at § 4(j)(i). Generally, in calculating annual
assessments to unit owners, each owner is assessed an amount for his or her share of the
Association’s expenses equal to the share of the interest his or her unit bears in relation to the
entire undivided interest of the Regime. Ex. 5 (Affidavit of C. Michael Munson) at { 9-10. The
Plaintiff’s Commercial Units comprise a total 8.54279% interest in the total undivided interest of
the Regime. 7d at § 11. However, of particular relevance to this action, in the development of
annual assessment budgets for the Adesso, the Master Deed also requires the following:

“[S]eparate budgets for the Commercial Units and Residential Units shall be

developed annually and no costs, expenses and budget items specifically attributed

to Residential Units shall be included in the budget for Commercial Units and vice

versa; likewise, costs, expenses, and budget items which affect Residential and

Commercial units shall be appropriately allocated in relation to the use by the

Owners of such Units...”

Ex. 3, p.12 at § V(A)(3)(iii).

Additionally, the Master Deed identifies certain Limited Common Elements benefitting
either Residential and Commercial Units, or solely Commercial Units. Ex. 5 at 49 14-15. Pursuant
to § V(C)(5) of the Master Deed, “Retail Parking Spaces as identified in Exhibit ‘C’ [to the Master
Deed] shall be Limited Common Elements, limited to the use of the Commercial Unit it/they serve.
Such spaces shall be marked with identification information designating the limited use of

such...[and]...may not be reassigned and shall remain a Limited Common Element relating to the

Commercial Unit” Ex. 3, p. 14 at § V(C)(5). Notwithstanding this provision,
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ADESSO/Columbia, LLC, with the consent and joinder of the required number of unit owners,
recorded a certain Fourth Amendment to Master Deed of Adesso Horizontal Property Regime
(“Fourth Amendment”) on April 22, 2013 in the Richland County Register of Deeds Office, in
Book 1854 at Page 818, attached hereto as Exhibit 6. On April 23, 2013, Holder—which by virtue
of its status as developer, had controlled the Association and its Board—relinquished control of
the Association to the condominium owners. Ex. 1 at { 85.

In contravention of the Master Deed, the Fourth Amendment reassigned the Retail Parking
Spaces—specifically spaces numbered 001-017, 108, 157, and 220-221—=ither to the use of both
Commercial and Residential guests, or as leased spaces to the United States Marine Corps and one
Adesso resident. Ex. 6 at pp. 6-7. Further, the reassignment of the Retail Parking Spaces violated
the commercial parking requirements established by the governing zoning ordinance, the Adesso
Planned Unit Development (“PUD”), as amended by letter of Holder Properties, Inc. dated January
24,2008 (“January 2008 Amendment”). Ex. 7 (Deposition of Rachel Lynn Bailey), PItf.’s Ex. 5.
Per the January 2008 Amendment, the Adesso Commercial Units were required to have a total of
at least twenty-six (26) dedicated parking spaces, with nineteen (19) restricted access spaces within
the building itself, and seven (7) spaces located along Main and Blossom Streets. Ex. 7 at 51:1-
12. The January 2008 Amendment also provided a formula to calculate the required number of
parking spaces based upon future increases or decreases in the Commercial Units’ square footage.
Id. at 128:25-129:15. The Adesso PUD, as amended, rather than general City of Columbia zoning
ordinances controls the parking requirements for the Adesso. Id. at 98: 24-25, 99: 1-12.

Plaintiff purchased the Adesso Commercial Units on December 5,2014. Ex. 2 at ] 16. He
did not purchase the properties from Defendants or Holder; rather, Plaintiff purchased them from
Ford Elliott, the current owner at the time. Ex. 8 (Deposition of Emad Tadros, M.D.) at 169: 17-

19. Plaintiff is a sophisticated and well-educated physician who holds a board certification in
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psychiatry from the American Board of Psychiatry and Neurology and has been in private practice
since 1993. Id at 9: 12-15. Additionally, by 2014, Plaintiff possessed significant prior experience
with commercial real estate acquisitions, having previously acquired four (4) commercial
properties—three of which were acquired for investment purposes. Id. at 13:23-15:14.

However, despite his prior experience, Plaintiff did not personally inspect the Commercial
Properties or review any of the recorded documents relating to the Adesso development prior to
his purchase. /d. at 66:21-67:1; 89:24-90:7. Plaintiff did not actually visit the Adesso Commercial
Units until late 2016 or early 2017—between two and three years after his purchase of the units.
Id. at 229:19-230:2. Plaintiff did not personally communicate with HOA Defendants at all prior
to purchasing the Commercial Units. Id. at 125: 17-25, 127: 15-19. Moreover, Plaintiff’s hired
professional advisor did not communicate with HOA Defendants with regard to the transaction.
Id. at 126: 3-5; 127: 2-5, 7-11; 129: 17-251.

On March 4, 2015, Plaintiff was notified by a representative of Holder—which provided
property management services to the Association until May, 2016—that a lottery would be held
among the Adesso owners to determine leasing rights for three of the Adesso Commercial Parking
Spaces. Id. at 90:12-19. Plaintiff was informed that such rights would be sold to the highest
bidder. /d. The Adesso Master Deed specifically prohibits the leasing of the Commercial Parking
Spaces in this manner. Id. at 90: 20-22. Plaintiff further testified that had he known this at the
time, he would not have agreed to lease the parking spaces. 7d. at 88: 10-89:17. Additionally,
around March of 2015, Plaintiff was notified by one of his tenants—the United States Marine
Corps (“Marines”)}—of issues relating to the allocation of Commercial Parking Spaces at the

Adesso. Id. at 91:5-92:7. Specifically, the Marines informed Plaintiff of their intent to vacate their

! It should be noted that Plaintiff has brought a negligence action against his former advisor regarding Plaintiff’s
purchase of the Adesso Commercial Units, which is pending in the Richland County Court of Common Please, C/A
No. 2017-CP-40-07120.
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leased recruiting center space in one of Plaintiff’s Commercial Units if Plaintiff was not able to
secure parking for them. 7d.

Despite being made aware of the Marines’ complaints regarding parking, as well as being
required to lease back Commercial Parking Spaces almost immediately after he took ownership of
the Commercial Units, Plaintiff took no action to investigate the parking requirements of the
Adesso Master Deed or the Adesso PUD until 2017. Id at 92:8-12. Similarly, Plaintiff paid
assessments to the Association for two (2) years, without taking any action to determine or
investigate their propriety under the Adesso governing documents until around February 15, 2017.
Id. at 37:18-24; 130:23-132:3. Around that time, Plaintiff formed the belief that the assessments
being charged to his Commercial Units violated the Master Deed, and although Plaintiff has failed
to specifically identify what he believes is a proper formula for calculating such assessments, He
determined any such formula by speaking with his tenants regarding their Lisage ;)f the Adesso
building. Id. at 132:4-7.

Plaintiff did not file this action until February 14, 2019—over four (4) years after his
purchase of the Adesso Commercial Units. Plamt;ﬂ’s Amended Complaint asserts causes of
action for: (1) Negligence/Gross Negligence; (2) Breach of Master Deed; (3) Declaratory
Judgment; (4) Injunctive relief; (5) Violation of the South Carolina Unfair Trade Practices Act; (6)
Negligent Misrepresentation; and (7) Constructive Fraud. As set forth in more detail below, HOA
Defendants are entitled to judgment as a matter of law in their favor regarding all of Plaintiff’s
claims.

PROCEDURAL STANDARD

Pursuant to Rule 56, SCRCP, "the judgment sought shall be rendered forthwith if the
pleadings, depositions, answers to Interrogatories, and admissions on file, together with affidavits,

if any, show there is no genuine issue as to any material fact and that the moving party is entitled
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to a judgment as a matter of law." In ruling on a Motion for Summary Judgment, the Court must
view the facts and inferences therefrom in a light most favorable to the nonmoving party. Bravis

v. Dunbar, 316 S.C. 263, 265, 449, S.E.2d 495, 496 (Ct. App. 1994).

“When a motion for summary judgment is made and supported as provided in this rule, an
adverse party may not rest upon the mere allegations or denials of his pleading...” Rule 56(e),
SCRCP. The nonmoving party must establish specific facts showing there is a genuine issue of
material fact for trial, or the court must grant summary judgment. Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 106 S. Ct. 1348 (1986). In cases applying the preponderance
of the evidence burden of proof, the non-moving party is only required to submit a mere scintilla
of evidence in order to withstand a motion for summary judgment. Holmes v. East Cooper
Community Hosp., Inc., 408 8.C. 138, 154, 758 S.E.2d 483, 492 (2014) (internal citation omitted).
Nevertheless, when the evidence is susceptible of only one reasonable interpretation, summary
judgment may be granted. Id.

ARGUMENT -
L Plaintiff failed to file this lawsuit within the applicable statute of limitations.

Pursuant to S.C. Code Ann. § 15-3-530(1), “an action upon a contract, obligation, or
liability, express or implied,;’ such as Plaintiff’s claims asserted herein, must be brought within
three (3) years of the date on which the cause of action accrues. The date of accrual for a cause of
action is the time in which a plaintiff knew or, by exercise of reasonable diligence, should have
known that he/she had a cause of action. The objective test is whether a person of common
knowledge and experience should have known the operative facts. Wilson v. Shannon, 299 S.C.
512, 386 S.E.2d 257 (Ct. App. 1989). A statute of limitations analysis requires “very little to start
the clock.” Maher v. Tietex Corp., 331 S.C. 371, SOO'S.E.Zd 204 (Ct. App. 1998) (citafion

omitted). Whether the plaintiff understands the full extent of the damages is immaterial to the
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issue of whether the statute begins to run. Dean v. Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645
(1996). Furthermore, the statute begins to run on the date the plaintiff discovered or should have
discovered the injury, not on the date that the plaintiff discovers the identity of the wrongdoer.
Tollison v. B & J Machinery Co., Inc., 812 F, Supp. 618 (D.S.C. 1993).

Plaintiff purchased his Commercial Units at the Adesso in December, 2014. Plaintiff’s
own testimony indicates he failed to exercise even the slightest diligence—much less reasonable
diligence, required for statute of limitations purposes—with regard to his purchase. Plaintiff did
not personally inspect the Commercial Properties or review any of the recorded documents relating
to the Adesso development prior to his purchase. Ex. 8 at 66:21-67:1; 8§9:24-90:7. Plaintiff made
no visits to the Adesso Commercial Units until late 2016 or early 2017—between two and three
years after his purchase of the units. Id at 229:19-230:2. Further, Plaintiff did not personally
communicate with HOA Defendants at all prior to the consummation of the transaction. /d. at
125: 23-25, 127: 15-19.

Plaintiff testified that prior to his purchase in 2014, he was not specifically aware of the
Adesso Master Deed or other recorded documents governing the Regime and Association. Id. at
27:21-28:1-9, 22-25; 29:1-3. However, Plaintiff did testify that his agent hired to represent him in
connection with the transaction may have reviewed the Master Deed prior to the transaction. Id.
at 28:12-21. .

Regardless, it is immaterial whether Plaintiff actually knew about the Adesso Master Deed,
its amendments, and any other recorded Adesso governing documents because South Carolina law
charges Plaintiff with constructive notice under these facts. “Constructive notice is a legal
inference which substitutes for actual notice. It is notice imputed to a person whose knowledge of
facts is sufficient to put him on inquiry; if these facts were pursued with due diligence, they would

lead to other undisclosed facts. Therefore, this person is presumed to have actual knowledge of the
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undisclosed facts.” Spence v. Spence, 368 5.C. 106, 119, 628 S.E.2d 869, 876 (2006) (citing
Strother v. Lexington County Recreation Com’n, 332 5.C. 54, 64 n.6, 504 S.E.2d 117, 122 n. 6
(1998)).

Moreover, “constructive or inquiry notice in the context of a real estate transaction often is
grounded in an examination of the public record because it is the proper recording of documents
asserting an interest or claim in real property which gives constructive notice to the world.” /d. As
previously discussed, the Adesso Master Deed was recorded on January 14, 2008 in the Office of
the Register of Deeds for Richland County, in Book 1392 at Page 855. The January 2008
Amendment to the Adesso PUD, which is also a public record, was submitted to the City of
Columbia Zoning Department and approved in 2008. Both documents control the allocation of
Commercial Parking Spaces at the Adesso. Additionally, the Fourth Amendment to the Adesso
Master Deed was recorded on April 22, 2013 in the Richland County Register of Deeds Office, in
Book 1854 at Page 818. Accordingly, the Master Deed, 2008 PUD Amendment, and Fourth
Amendment to the Master Deed were all of matters of public record at the time Plaintiff purchased
the Commercial Units in December, 2014.

Moreover, Plaintiff testified that he understood the Fourth Amendment’s allocation of
Commercial Parking Spaces to violate the Master Deed, Ex. 8 at 62:10-63:15, and that he was also
able to determine the allocation of spaces at the Adesso violated the 2008 PUD Amendment. /d.
at 70:16-71:3. By late 2014, Plaintiff had at least constructive knowledge of the existence of the
three preceding public records. The recording of a document alerts all future grantees of the rights
of the recorder because the law assumes the grantee will search the index and discover the interest
or claim. Spence, 628 S.E.2d 869 at 876 (citing Epps v. McCallum Realty Co., 139 S.C. 481, 499
138 S.E. 297, 303 (1927) (“recording amounts to notice, whether known or unknown, because the

means of information are at hand.”)). Similarly, had Plaintiff or his agent exercised reasonable
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diligence in connection with the Commercial Units purchase, they would have examined the
publicly-available Adesso PUD documents—including the 2008 PUD Amendment—and would
have been able to determine the Fourth Amendment’s allocation of Commercial Parking Spaces
violated the zoning requirements of the Adesso PUD.

In addition to the public records providing Plaintiff at least constructive notice of his
claims, Plaintiff admitted he had actual knowledge in early 2015 of parking-related issues raised
by both Holder and the Marines. Ex. 8 at 88: 10-89:17; 90:12-19; 91:5-92:7. Had Plaintiff further
investigated these issues, he would have discovered his Commercial Units did not have all the
parking spaces to which they were entitled under the Master Deed or the Adesso PUD. Therefore,
as early as December, 2014—when Plaintiff purchased the Commercial Units—and as late as early
2015, there was sufficient information, of public record and otherwise, relating to the then-existing
improper allocation of Adesso Commercial Parking Spaces to put a person of common knowledge
and experience, in the exercise of reasonable diligence, on notice of the existence of Plaintiff’s
parking-related claims. As such, Plaintiff’s claims accrued by early 2015 at the latest, the date by
which Plaintiff would have discovered his claims. Despite this, Plaintiff took no action to
investigate the parking issues, or to even visit the Adesso, until 2017.

Pursuant to S.C. Code Ann. § 15-3-530(1), Plaintiff was required to bring an action to
enforce his parking-related claims by 2018 at the latest. Plaintiff did not file this action until
February 14, 2019. Therefore, as they relate to the allocation of Commercial Parking Spaces at
the Adesso, Plaintiff’s claims are barred by the applicable statute of limitations. HOA Defendants
are entitled to judgment as a matter of law on this ground, and the Court should dismiss Plaintiff’s

claims with prejudice.
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IL The current allocation of Commercial Parking Spaces at the Adesso complies with
the Master Deed, the Adesso PUD Documents, and applicable City of Columbia
Zoning Ordinances.

The Court should also dismiss with prejudice Plaintiff’s claims for Declaratory and
Injunctive relief, as they relate to Plaintiff’s parking claims, because there is no genuine issue of
material fact that the number of parkingr spaces in and around the Adesso available for the
Commercial Units’ use and/or in their possession has complied with the requirements of the Master
Deed, the Adesso PUD Documents, and applicable City of Columbia Zoning Ordinances since
2018. The South Carolina Declaratory Judgment Act provides that “[c]ourts of record within their
respective jurisdictions shall have power to declare rights, status, and other legal relations whether
or not further relief is or could be claimed.” Sunset Cay, LLC v. City of Folly Beach, 357 S.C. 414,
423, 593 S.E.2d 462, 466 (2004) (citing S.C.Code Ann. § 15-53-20).

To state a cause of action under the Declaratory Judgment Act, a party must demonstrate a
justiciable controversy. Id. A justiciable controversy is a real and substantial controversy which
is appropriate for judicial determination, as distinguished from a dispute or difference of a
contingent, hypothetical or abstract character. Id. Moreover, “[a] declaratory judgment should
not address moot or abstract matters.” Sunset Cay, LLC, 593 S.E.2d 462 at 466 (citing Waller v.
Waller, 220 S.C. 212, 223, 66 S.E.2d 876, 882 (1951)).

Plaintiff seeks a declaratory judgment decreeing he is “entitled to have the number of
parking spaces as required by the City of Columbia Planning and Zoning Department ordinances
applicable to the exclusive use of the commercial units in the Adesso.” Ex. 2 at 1 59. However,
the parking-related matters underpinning Plaintiff’s declaratory judgment claim are moot. There
1$ no genuine issue of material fact that Plaintiff’s Commercial Units have the requisite number of

parking spaces to which they are entitled under the Adesso PUD and applicable City of Columbia

zoning ordinances. In June, 2018, Defendants changed the signage for, or otherwise restricted
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access to, 21 parking spaces within the Adesso, to limit the spaces designated for the use of the
Commercial Units to “retail use only,” Ex. 7 at 99: 16-19; 104: 2-20, to bring the allocation of
Commercial Parking Spaces into compliance with Section V of the Master Deed.

Moreover, based upon the availability of sufficient additional on-street parking within 400
feet of the Adesso to serve the Commercial Units, the City of Columbia Zoning Administrator has
made a final determination that no known zoning violations relating to parking exist at the Adesso.
Id at 99:20-101: 21; 103: 9-104: 25; PItf.’s Ex. 2 to Dep. of Rachel Lynn Bailey. Therefore, with
regard to Plaintiff’s parking-related claims, Plaintiff has failed to present a justiciable controversy,
and the Court should enter judgment for HOA Defendants and dismiss Plaintiff’s Declaratory
Judgment claim with prejudice.

Similarly, Plaintiff seeks a permanent injunction “requiring Defendants to take action to
allocate and designate the correct number of parking spaces for the exclusive use of the commercial
units.,” Ex. 2 at § 43. However, the facts and circumstances of this case do not warrant the grant
of a permanent injunction. “The party seeking an injunction has the burden of demonstrating facts
and circumstances warranting an injunction.” Strategic Resources Co. v. BCS Life Ins. Co., 367
S.C. 540, 544, 627 S.E.2d 687, 689 (20006) (citing Calcutt v. Calcutt, 282 S.C. 565, 320 S.E.2d 55
(Ct.App.1984)). The remedy of an injunction is a drastic one and ought to be applied with caution.
Id. (citing Forest Land Co. v. Black, 216 S.C. 255, 57 S.E.2d 420 (1950)). Moreover, “[i]n
deciding whether to grant an injunction, the court must balance the benefit of an injunction to the
plaintiff against the inconvenience and damage to the defendant.” Id.

Here, Plaintiff would not benefit from the grant of an injunction in his favor. As previously
established, Defendants took the action Plaintiff desires in June, 2018, such that Plaintiff’s
Commercial Units have been allocated the correct number of parking spaces pursuant to the

Adesso Master Deed, the Adesso PUD documents, and applicable City of Columbia zoning
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ordinances. Accordingly, because Plaintiff has already obtained the relief he seeks with regard to
the allocation of Commercial Parking Spaces at the Adesso, the Court should enter judgment for
Defendants and dismiss with prejudice Plaintiff’s claim for injunctive relief.

III. The assessments charged to Plaintif’s Commercial Units comply with the
requirements set forth by the Adesso Master Deed.

HOA Defendants are entitled to judgment in their favor regarding Plaintiff’s assessment-
related claims because the costs, expenses, and budget items assessed annually to Plaintiff™s
Commercial Units comply with the Master Deed’s requirements for calculating such assessments.
Specifically, the Master Deed states:

“[Sleparate budgets for the Commercial Units and Residential Units shall be

developed annually and no costs, expenses and budget items specifically attributed

to Residential Units shall be included in the budget for Commercial Units and vice

versa; likewise, costs, expenses, and budget items which affect Residential and

Commercial units shall be appropriately allocated in relation to the use by the

Owners of such Units...” '

Section V(A)(3) of the Master Deed sets forth examples of Limited Common Elements benefitting
both Commercial and Residential Units. Such Limited Common elements include, but are not
limited to: (1) “Sidewalks, Plantings, and Lighting along Main and Blossom and all appurtenances
thereof;” (2) “Trash Chute;” (3) “Trash Compactor;” (4) “Service Elevator;” (5) “Loading Dock
and all appurtenances thereof;” (6) Exterior security cameras and all appurtenances thereof;” and
(7) “Roof.” Ex. 5 at¥ 14. Additionally, Section V(B) of the Master Deed sets forth examples of
General Common Elements benefitting the Adesso as a whole. Id, at ] 16.

The above list of examples set forth in the Master Deed is not exhaustive. Any budget
items for Adesso Common Elements, whether Limited or General, which affect both Residential
and Commercial Units are properly chargeable to the owner of the Commercial Units, in

proportion to his or her use of such Common Elements. Id. at §17. Pursuant to the Affidavit of

C. Michael Munson (“Munson”), a witness with 35 years of property management experience,
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Plaintiff’s share of each: cost, expense, or budget item assessed against his Commercial Units for
the years 2018-2020 was the result of the proper allocation of such items between the Adesso
Commercial and Residential units pursuant to the Master Deed. Id. at § 25.

Moreover, Munson states: “[E]ach budget item, cost, or expense contained in the 2018,
2019, and 2020 Budgets, for which there is a charge to the Plaintiff’s Commercial Units (“Retail
1 & 2”), is not specifically attributable to the Adesso Residential Units, and is therefore, properly
includable in Plaintiff’s annual assessment amount.” Id. at  26. To date, Plaintiff has relied
merely on the allegations in his pleadings, non-specific, hearsay conversations with Commercial
Unit tenants, and personal speculation to support his claims regarding the impropriety of
assessments charged to his Commercial Units.

Accordingly, Plaintiff has failed to set forth specific facts demonstrating a genuine issue of
material fact regarding the subject assessments. Defendants are entitled to judgment as a matter
of law that: (1) the assessments charged to Plaintiff’s Commercial Units comply with the
applicable requirements of the Adesso Master Deed; (2) HOA Defendants have not breached the
Master Deed; and (3) HOA Defendants have not breached any duties owed to Plaintiff with regard
to the calculation or collection of assessments against his Commercial Units. Therefore, the Court
should dismiss Plaintiff’s claims, as they relate to assessments against the Commercial Units, with
prejudice.

IV.  Plaintiff’s claims for Negligent Misrepresentation and Constructive Fraud fail
because HOA Defendants did not make false representations to Plaintiff in connection
with Plaintiff’s purchase of the Adesso commercial units.

HOA Defendants are entitled to judgment as a matter of law regarding Plaintiff’s claims
for Negligent Misrepresentation and Constructive Fraud because there is no genuine issue of
material fact that HOA Defendants made no false representations to Plaintiff in connection with

his 2014 purchase of the Adesso Commercial Units. “To establish liability for negligent
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misrepresentation, the- plaintiff must show by a preponderance of the evidence,” among other
elements, that “the defendant made a false representation to the plaintiff.” Turner v. Milliman,
392 S8.C. 116, 123, 708 S.E.2d 766, 769 (2011) (listing the 6 required elements of the tort of
Negligent Misrepresentation). Similarly, “[t]o establish constructive fraud, all elements of actual
fraud except the element of intent must be established.” Pitts v. Jackson Nat. Life Ins. Co., 352
S.C. 319, 333, 574 S.E.2d 502, 509 (Ct. App. 2002) (citing Ardis v. Cox, 314 S.C. 512, 515, 431
S.E.2d 267, 269 (Ct.App.1993)). An essential element of the tort of Constructive Fraud is a false
representation. See id. at 334, 431 S.E.2d at 509 (citing Ardis at 515, 431 S.E.2d at 269) (setting
forth the 9 elements required to establish a claim for actual fraud).

Here, HOA Defendants made no representations to Plaintiff in connection with his
purchase of the Adessoc Commercial Units. Plaintiff has admitted he did not have any
communications with HOA Defendants at all prior to the transaction. Ex. 8 at 125: 17-25, 127:
15-19. Moreover, Plaintiff’s hired professional advisor also did not communicate with HOA
Defendants with regard to the transaction. Id. at 126: 3-5; 127: 2-5,7-11; 129: 17-25. As discussed
above, Plaintiff purchased the Commercial Units from Ford Elliott, /d. at 169:19, not HOA
Defendants. With regard to the allocation of Commercial Parking Spaces, Plaintiff could only
testify that he “would assume [Defendants] [were] in compliance [with applicable Columbia
Zoning ordinances]...” because “[Plaintiff] can’t walk around and ask people questions.” Id. at
128: 18-19, 24-25. However, Plaintiff and/or his agent never communicated with HOA
Defendants to confirm Plaintiff’s assumptions. Therefore, Plaintiff has failed to establish that
HOA Defendants made any representations—much less false representations—to him in
connection with his purchase of the Adesso Commercial Units, and HOA Defendants are entitled
to judgment in their favor, as a matter of law, with regard to Plaintiff’s Negligent Misrepresentation

and Constructive Fraud Claims.
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Y. Plaintiff has abandoned his South Carolina Unfair Trade Practices Act claim as to
HOA Defendants.

Finally, the Court should dismiss with prejudice Plaintiff’s South Carolina Unfair Trade
Practices Act (“SCUTPA”) claim, as to HOA Defendants, because there is no genuine issue of
material fact that Plaintiff has abandoned this claim. Plaintiff’s Answer to Interrogatory Number
12, contained in Defendants’ First Set of Interrogatories to Plaintiff—attached hereto as Exhibit
9— evidences Plaintiff’s desire to withdraw his SCUTPA claim as to HOA Defendants. Plaintiff
further confirmed his intent to withdraw the claim during his deposition. Ex. 8 at 232:22-233:15.
Therefore, the Court should dismiss Plaintiff’s SCUTPA claim, as to HOA Defendants, with
prejudice.

CONCLUSION

Based on the forégoing, as well as any oral argument made at a future hearing on HOA
Defendants’ Motion for Summary Judgment, HOA Defendants are entitled to judgment in their
favor, as a matter of law, with regard to all claims asserted against them in this action by Plaintiff.
HOA Defendants seek an Order granting their Motion for Summary Judgment and dismissing all
of Plaintiff’s claims with prejudice. HOA Defendants further seek any additional relief this Court
deems just and proper, including an award of attorney’s fees and costs, pursuant to Rule 54,
SCRCP, the South Carolina Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann. § 15-36-
10, et seq., and any other applicable statutory authority.

[SIGNATURE PAGE TO FOLLOW]
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This 5th day of January, 2021.

40 Calhoun Street, Suite 400
Charleston, South Carolina 29401-3531
dmackelcan(@ceskl law

mmasciale@cskl law
Ph: 843-727-0307

6475519v1

Respectfully submitted,

COPELAND, STAIR, KINGMA & LOVELL, LLP

By:
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EXHIBIT
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THIS INSTRUMENT CONTAINS AN ARBITRATION PROVISION PURSUANT TO
THE SOUTH CAROLINA ARBITRATION ACT

Exnibit No, | MASTER DEED

Tadros, Emard M.D.

08/26/2020 OF
ADESSO

HORIZONTAL PROPERTY REGIME

Columbia, South Carolina

Owner:

ADESSO/Coluinbia, LLC

Developer:

Holder Properties, Inc.
Book, 1332-855

TOCEOMRTTE, SHIATIE V1 U3 25250 Mesive Lo
Feti$T2ZLL0 County Tax: 5000 State Tax: 50.00

R

2009002778 tisnne W, Redden Coast™y

Prepared by:
Glen Paul Caulk, Esquire

Law Offices of
NELSON MULLINS RILEY & SCARBOROUGH, LLP
Post Office Box 11070
Columbia. South Carolina 20211-1070
(803) 799-2000

THIS INSTRUMENT CONTAINS AN ARBITRATION PROVISION UNDER THE
SOUTH CAROLINA ARBITRATION ACT
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Storage Units S15, S16, §17, S18, S19.°520,'S21, 522, §23, $24 and $25-are lucated
on the Northern side of the building oa Parking Level-One.

Srorage Units $26, 527, 528, 529, 530, 531, $32 and'S33 are lucaled on the Southwest
corner of the building on' Parking Leve] Twa,

Storuge Uniis 534, 535, 336 and-537 are located on the Northwestern' interior comiar of
the Living Level |,

Sweage Units §38,.839, S40-and 541 are-locarsd ou thie Nosthwestern interior corner of
‘Living Level 2.

Storage Units 542,'543, S§44 and 845 are located oa.the Northwestern interior corner of
Living Level 3,

Storage Units $46, §47, 548 and $49 are Jucated-on the Northwestern interior comer of
Living Luvel 4.

Storage Units, §50, 851. $52 and §53 are located -on‘the Northivestein intérior cornzr of
Living Level 5.

Notwithstanding anything herein (o the cositrary, and 10 ihe fillest exient allowed by
law: (i) the Commercial Unit Owner shall not have rights (o use terain common elements.
which are tesidential in nature such as (for example and not by way of Hmitation). the
swimming pool, fitiess center; lobby area; (ii) the value of the Commercial Unit has 3
corresponding value as set forth in-the Tahle of Vilues on Exhibit “D": (iii) separate budgets
for the Commefcial Units and Residential Units shall. be developed annually' and no costs,
expenses. and budge! items specifically attributed to' Residentinl “Units shall be included in the
budget for Commercial Units and vice versa; likewise, cosis, expenses and budget items which
affect Residential and Commcmal Units shnll be appropmtely allocared in relation to-the use
by the Owners of such Uiits, for purposes of example but not imitation:

Limited Comnton Elements that bejiefit Commercial and-Resideatial Units:

1. ‘Reail/Guest Parking; spectically, parking spaces 201, 202, 203, 204, 205, 206, 207,
208, 209, 210, 211, 212, 213, 214, 215,216, and 217

Sidewalks, Plaitings, & Lighiing along Main and Blossom and all appurtenances’

t

theréof
3. Trash Chute
4. Trash Compactor.
3. Service Elevator
6. Loading Dock and all apputenances thereof.
7. Overhend entry and exit devices 10 (he secufe parking areu and all appurtenances

thercof,

12
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A8 All osher elements-of the property ratianally of common use or. Decessury
10 its existencé, npkeep, and safety; and

(9)  The common area containing such aréas as are shown on said plac and
shown.on.Exhibit *C”,

C. Limited Common Elements mesns and includess

(1) .Any mailboxes, porches, balconies, patios. entrance or exit ways, and all
exterior doors and windows or other fixiures. destgned to serve one or more but less
than !l Units, aré Limiled Common Elements allocared exclusively to such Unit or
Units.

@)  Ifany flue, duct, wire, conduit, luad bearing wall, load hearing column,
or eny-other fixture lies partially within and pannlly auside the designated boundaries
of a Unit, any portion serving only thar Unit is a Limited Common Element allocated
sojely to that Unit. Insofar as possible, the Limited Common Elements are shown
graphically and described in detail in words and figures in the plat and plot plans.

(3)  The air-conditioning units/compressofs as indicated in Exhibit “C" shall
be Limited Common Elemeuts, limited 10 the nse of the Unit it serves,

(4)  Designated Parking Spaces as identiffed in Exhibit “C™ shall be Limited
Common Elements, limited to- the nse of the: Unit |Lflhc_y gerve and marked with a
.corresponding Unit number to identify such. As set forth in Section VII hereinbelow;
Designated Parking Spaces may not be assigned and shall remain a Limited Common
Element relating to & specific Unit and may nov be reassigned,, swnpped or otherwise
transferred to non-owners nor with other. Co-Gwhners.

(5)  Retwil Parking Spaces ‘as. identified in Exhibit *C" shall be Limited
Commén Elements, limited to the use’ of the Commercial Unit it/ihey serve. Such
spaces shall be marked with identification information desigoating the limited use of
such. A5 set Torth in Section VII hereinbelow, Retail Parking Spaces may not be re-
assigned and'shall remain & Limited Common Element relating to the Commercial Unit.
The Owner of the Commercial Unir, insofar. as it partitions the Commercidl Unit for
rental o different vendors, stores, restaurams, clc. may dulgnale certain Retail Parking
Spaces to €ach lessee. of 2 portion of the Commercint Unit in the Comintercial ‘Unif
Owner's réasonablé discrition,

The buildings and other Cammon Elements are in decordance with plaps and specifications
prepared by Niles' Bolton Associates, 3050 Peachtree Road, NW, Suite 600, Atlanta, GA
30305, Jor ADESSO-Mixed Use Development, 601 Main Street, Columbia, South Carolina,
and are incorporated herein by reference.

OWNERSHIP OF UNITS AND APPURTENANT INTEREST IN GENERAL
-COMMON ELEMENTS

14
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(11)  imposition of eny :eesréictions.on & Unit pwner's right to sell or transfer
bis or Ter Unit; and

(12) any 'ni-_ovisinns ‘that expressly bédefit martgage holders, insurers, or
guarantors,

XIV. RESIDENTIAL USE RESTRICTION APPLICABLE TO RESIDENTIAL UNITS

AND COMMERCIAL. USE RESTRICTIONS. APPLICABLE TO COMMERCIAL
UNITS

Euch Residential Unit is hereby restricted to fesidential tsé by. the Co-Owner or Co-Owners
thereof, their immediaté familics, guests. tenants, lesseus, licensees, and invitees; provided,
owever, thatso long as the Grantor shall retaini any interest in the Regime, ‘it may utilize a
Unit.or Units-of Its choice owned of Jeased by Grantor from time 10 time. for.a sales office,
model, or other usage for the-purpose-of selling or closing thé sale of Units ia 'said Regime or
-outside” of the Régime. Granlor may assign this commercial usage right to such oflier persons
-or entities as ‘it may choose;. pravided, however, thdt whén all Units have béen sofd this right
of commercial usage shall immediately cease. No “For Salc™ vr “For Rent” signs or the like
shall be permiitted oo any General or Limited Common-Element or-any Unit so a5 10 be visible
from any General or Limited Conimon ‘Element-ar public street-or area, ‘other than any sign
Pplaced npon the Unit, Office Unit, sales office or.model by Grantor. Nothiny liereim shall
prevent the. Association from leasing portions of the Comimon Elemenis to management
companies for use @s an office; model or other purpose connected with the management of tic
Regime or lo grant licenseé and easenients over the commoy areas for utilitics, roads, and
other purposés reasondbly necessary or usable for the proper miaifitenance and operation of the
Regime. Any lease or rental agieement concerning the use of the Unit must be in writing and
subject to the requiremerits of the Master Deed and the rules ond regulations of the
Association.

XV. USE OF GENERAL -COMMON ELEMENTS SUBIECT TO RULES OF
ASSQCIATION

The use of General Common Eletents by the Co-Owner. of Co-Oivnefs of all Units, and all
nther parties aunthorized fo use the same shall be at al} times subject to-such ressonable rules
and végulations as may be preseribed and esmblished ‘governing such or which may hereafier
be prescribed and established by the Assaciation.

XV1. HORIZONTAL PROPERTY REGIME TO BE USED FOR LAWFUL PURPOSES,

RESTRICTION AGAINST NUISANCES, ETC.,

A.  No immoral, improper, offensive, or unlawful use shall be made of any UriLar
of -the: General and Limited Common Elements, nor zny part thereof. and all laws, Zonipg
ordinances, and regulations of all governmental auiboritles having jurisdiction aver the Regime-
shéll be observed. No Co-Owner of any Unit shull permica pet or pets which ‘weigh(s)-in
gxcess of forty (40) pounds to enter the Propefty or be kept i his Unit. or on the General or
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madifications ur atwrations (o General Common Elements o Lindted Common Elements) if
such maodifications or alterutions ffect the patio fence gaics whitll provide access 10 tie pool
for Unit"Nos, 102, 104, 110, 112, 116, 118, 126, 128, and 130 withour having first received
wrillea permission to to so from the South Carclina Depaitment of Heajth and Environmenzl
Conirol (“DHEC™), The cost of sich alterations. modifieations. or improvemients: shal} he
assessed as commion expenses and collected from the Co-Owners of all Units accarding 1o Ueir
percentage of ownership of the General and Limited Common Elements,

XXI. MAINTENANCE AND REPAIR BY CO-OWNERS OF UNITS

Every Co-Owner must perform prompily all maintenance .and repaic work within his Uil
which, if omitted, woultl adverscly afféct the Regime 1 fts.entirety or In a par belonging .
other Co-Owners, and is.expressly respoasible for the damages ang liabllity which his feilure
todo so may engender. The Co-Ownér of each Unil shall be liable and responsible for the
maintenance,, repafy, and replacement, as the case may be, of all air-comditioning and leating
equipment located-within the Unit, hot water heaters, staves, refrigerators. -parbage disposals,
dishwashers, fans, or other appliances or equipment, incloding any fixtures .andlor their
cotmections. or réccptacles required o' provide water, light, power, teleplione, television, and
sewerage and sanjtary service to his Unit and which may .now or hereafter be situnted i his
Unit including toilets, lavatories; sinks, tubs, and showers. Such Co-Owner shall further be
responsible and Hable for maintenauce,, repair,. ind replacement af any and all wivdow glass,

glass doors, wall, ceiling and floor surfices or coverings, painting, -decoruting and farmishings,

and all other accessories which suéh Co-Owner may desire to place or maintsin in his Unit.

Whenever the maitenance; repait, and replaceinent of any Itéms for which thé Co-Owner of a
Unit is obligated to-maintain; repair, pr replace at liis own: expense i occasioned by any loss
or dumage which may be-covered by any' fusuranée-maintained in force by the Assuciation, the
procecds of the insiralice recelved Uy the Associafon, or the Insurance Trustee (as defined in

the Code Section menfivned below) hereinafter designated, shall be vsed for the pimiose of
‘makig such maintenance: repair, and. replacement, Any vost of maimenance, repair, or
-replicement, by reason .of thé applicability of any deductibility provisiaa of such. insurance

which is not paid, by the insurance of the Association, shall be paid by such Co-Owner.

Referenée is made to S, €. Code Ann, §27-31-250 (1976) as amerided. which.defines-the terais

referenced above and Js. controlling of insurance proceeds use whien said Cade Section s

applicable by its terms,

XXIl. MAINTENANCE AND REPAIR OF ‘GENERAL AND LIMITED COMMON:
ELEMENTS BY THE ASSOCIATION

The Association, at its. expense, shall be responsible for fhe mafeninee, repair, wnd
replacément of ‘all of the General and Limited Commun Elements, bicluding those portions
thereof Which contribute to the support of the building, and all vonduits, duets, plombing,
wiring, and other facilities located in the General Gr Limiited Common Elements for the
furnishing of utility servicés to the Units dnd: ssid General and Limited Commnion Elements,
Should any, incidenta) damage bé caused to any Unit by-virtue of any wark which miy bie done
or ciused to be doné by the Associntion in the maintenance, repajr, ar replacement of any
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General or Limited Comman Elénicnws, the Association -shall, .at its expense, Tepair such
incidental damage. Excepted herefrom, however, are the malntenance of Uie floor and inerior
walls of the balcony. halconles or patio attached 1o the Unft. which shall be rnaintained by the
Co-Owner at bis expense.  Alsa excepted therefrom is the air-condiiioning compressor which
shall be maintained, repaired, and replaced by the Unic Co-Owner.. unless such ‘maintenance,
repair, replacement i covered by the insurance maintained. by the Association, To the extent
that a Co-Owner must crasé a Comumon Element area o effectunte sach maintenance, repdir oy
replacement, the Co-vner and his agents and contracrors have an.easement across any such
Common Elements in order 10 atéeys and perform such work o such air-conditioning
COMPressor.

XXIII. CO-OWNERS' AND. ASSOCIATION'S RESPONSIBILITIES REGARDING MOLD
AND MILDEW

Mold andfor mildéw can grow in dny-portion of the Regime that is exposed {o elevated levels
of moisture. The Assoclation and eathi Co-Owner agree to; (1) regularly inspect the parts -of
the Regime har théy respeciively maintain, and which -are visible and aécessible without
having "o first conduct invasive testing, for the existence of mold, mildew, and/or water
intrusion (except whien the water intrusion is part of the normal functioding of improvéments
and appliances such as showers, sinks, dishwashers, -und oilier similar -appliances. and

improvements) and/or damage: (i) upon discovery, immedialely repair In a good and.

workmanlike condition the source of uny water intrusion in the parts of the Regime (hat they
respectively maintain: (jif) remediate or replace any building-material located in the parts of the
Regime that they respectively maintain that has-absorbed water or moistire as a tesull of waier
intrusion: and (iv) promptly and regularly remediate all mold and/or mildew. discavered in the
parts of the Regime that they respecfively maintain in accordance with current indusiry-
acceptéd methods,  In addition, the Association agrees to notify the Units' Co-Owners, and
each Co-Owner-agrees fo notify the Associalion of (he discovery of mold, mildew, and/or
Waler intrusion and/or damage ‘in-the parts of the Regime that they respectively miaintain.

Notwithstanding anything to the-contrary herein, Developer shall havé no dbligation to perform
any' invasive testing or inspéctions, mainténance or repairs ‘in accordarice with this Master
Deed, and shall not bé held liable for ahy loss or damage caused by the. failure of the
Assotiation vra Co-Owner 1o perform their abligations herein.

XXIV..PERSONAL LIABILITY AND RISK OF LOSS OF CO-OWNER AND UNIT AND

SEPARATE INSURANCE COVERAGE, ETC.

The Co:Ownur of ezch Unit may, gt his own expense, obtain insurance coverage for pss of or
Hamage 10 any furpiture, furnishings, personal effects, and other persorial property belonging
to such ‘Co-Owner and may, at his own éxpense and option, obtain insurance coverage against
prsonal fiability or injury 1o the person or property of anottier while within such Co-Owner's:
Unit or upon the ‘General or Liirited ‘Conimon Elements. AU such insurance obtained by the
Co-Owner of éach Unit shall, where available; provide that the insurer waives fts right. of
Subrogation a5 to any -claims against .other Co-Owners of Units, the Associafion, and the
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Signed, sealed and delivered
in the presence of
ADESSO/COLUMBIA, LLC. s Geoigia limited liability company
By: Drake/Adesso, LLC, 2 Georpia limiwed Hability company; i&-énaqag;e‘r
Hy: Holder Adesso, LLC, a Geargia |imited liability company, fis manager
By: JRH Adesso, LLC, & Georgiz limited liabjlhy company, \ls.mapager

By: JRH, LLC, 8 Georgia limited liability company, its manager
-(SEAL) :

.y,ﬁﬂ?%/ ) %,. By: ¢ AP J/ i

. n R. Halder, i sole member
&Z?f/ !’t?:— 1453—1/! L

STATE OF -.29(.:@; q

) _
. _ ) ACKNOWLEDGMENT
COUNTY OF (" \\p,1¥pg )

L Eauly . N A\ . Notary Public for the State of South Cirolina; .do
héreby certify that - the above-mamoed John R. Rolder as the sdie micmber of JRH, LLC, a
Georgia limited liability company, in it capacity as manager for JRH Adesso, LLC, a Georgfa
limited lizbility company, in its capavity as manager for Holder Adesso, LEC, a Georpis
limiied liubility Eosnpany, in its capacity as manager’ for Drake/Adesso, LLC, i Georgia
limited liability cumpany, in its capacity as manager for ADESSO/COLUMBIA, LLC, a
Georgia limited linbility company, personally appeared before me this day and acknrowledged
the due exerution of the foregoing instrument.

Witness.mmy biand and-official seal tris |\ day-or Y2y 1) 2008,

.

-3 ! !
e . IUEON _
Notary ‘Pablic for SomfiZarehancle T, G

(NOYARY-SEAL)
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EXHIBIT “C*

Plot Plans, consisting of
(Site Plans, Building Plans, Elevations
and Floor Plans of Building)
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Tadros v. Holder Properties, et al., C/A No. 2019-CP-40-00919
HOA Defendants’ Memorandum of Law in
Support of Motion for Summary Judgment

EXHIBIT 4

Adesso Bylaws
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EXHIBIT

A

THIS INSTRUMENT CONTAINS AN ARBITRATION PROVISION PURSUANT TO

tabtlkes”

THE SOUTH CAROLINA ARBITRATION ACT

BYLAWS
OF
ADESSO HOMEQOWNERS' ASSOCIATION

A corparation not for profit organized
under the laws of the State of South Carolina
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BY-LAWS
OF

ADESSO HOMEOWNERS' ASSOCIATION

1. IDENTITY

Regime, 2 horizonta] property regime establisheq pursuant to S.C. Code Ann. §27-31-10 et
seq. (1976) (hereinafter called “the Regime”). The Regime is identified by the name ADESSO
and is located upon the real property in the City of Columbia, Richland County, South
Carolina, described on Exhibit “A” attached hereto and made a part hereof by reference.

(a) The provisions of these By-Laws are applicable to the Regime, and the terms
and provisions hereof are expressly subject to the effect of the terms, provisions, conditions,
and authorizations contained in the Articles of Incorporation and which may be contained in
the formal Master Deed which will be recorded in the public records of Richland County,
South Carolina, at the time said property and the improvements now or thereafter situate
thereon are submitted to the plan of condontinium ownership, the terras and provisions of said
Articles and Master Deed 10 be controlling wherever the same may be in conflict herewith.

(b)  All present or future Co-owners, tenants, future tenants, or their employees, or
any other person that might use the Regime or any of the facilities thereof in any manner are
subject to the regulations set forth in these By-Laws and in said Charter and Master Deed.

© The office of the Association shall be at 601 Main Street, Columbia, South
Carolina or such gther Place as the Board of Directors of the Association may designate from
time to time:

(d  The fiscal year of the Association shall be the calendar year;

{e) The seal of the Association shall bear the name of the Association and the words
“South Carolina.”

2, MEMBERSHIP, VOTING, QUORUM, PROXIES

(@) The qualification of members, the manner of thejr admission to membership and
termination of such membership, and voting by members, shall be as set forth in the Articles
of Incorporation of the Association, the provisions of which Articles are incorporated herein by
reference.

()  The quorum at members” meetings shall consist of persons entitled 10 cast a

w7




majority (51% of the value of the property) of the votes of the entire membership. The joinder
of a member in the action of a meeting by signing and ‘oncurring in the minutes thereof shal]
constitute the presence of such person for the purpose of determining quorum.

{€)  The vote of the Co-owners of a Unit owned by more than one person or by a
corporation or other entity shall be cast by the person named in 2 certificate signed by all of the

other purpose.

(d)  Votes may be cast in person or by proxy. Proxies must be filed with the
secretary before the appointed time of the meeting for which the use is sought.

(e) Approval or disapproval of a Uni; CO-Owner upon any matters, whether or not

the subject of an Association meeting, shail be by the same person who casts the vote of such
Co-owner in an Association meeting.

3. ANNUAL AND SPECIAL MEETINGS OF MEMBERSHIP

(a) The annual members’ meeting shall be held at the office of the Association or
such other place as may be designated by the Board of Directors, at 6:00 P.M., Eastern
Daylight Time, on the last Tuesday in April, of each year, or at such other date and time as set
by the Board of Directors after proper notice for the purpose of electing directors and of
transacting any other business authorized to be transacted by the members; provided, however,
that if that day is a legal holiday, the meeting shail be held at the same hour on the next
succeeding Tuesday. The first annual meeting shall be held in 2008.

(b)  Special members’ meetings shall be held whenever called by the President or
Vice President or by a majority of the Board of Directors and must be called by such officers
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registered mail or presented personally to each member w
personally, receipt of such not;

ce-shall be signed by the member, indicating the date op which
such notice was received by h

im. If mailed, such notice shall be deemed properly given five
(5) days after being deposited in the United States Mail, addressed 1o the member at his post

office address as jt appears in the records of the Assaciation, the postage thereon prepaid or
where otherwise provided by Section 33-31-141 of the Code of Laws of South Carolina (1976),
as amended from time to time. Proof of such mailing shall be given by Affidavit of the person
giving the notice, Any member may, by written waiver of notice signed by such member,
waive such notice, and such waiver, when filed in the records of the Association, whether
before or after the holding of the meeting, shall be deemed equivalent to the giving of such
notice to such member, If any members' meeting cannot be organized because 3 quorum has
not been attended, or because the greater percentage of the membership required to constitute a
quorum for particular purposes has not attended, wherever the latter percentage of attendance
may be required as set forth in the Articles of Incorporation, these By-Laws, or the Master
Deed, the members who are present, either in Person or by proxy, may adjourn the meeting,

from time to time unti] a quorum, or the required percentage of attendance greater than a
quorum, is present,

(d) At meetings of membership, the President shalj preside or,

in the absence of
him, the membership present shall select a chairman.

(e) The order of business a annual members’ meeting, and

» s far as practical, at
any other members’ meeting, shall be:

i) Calling of the roll ang certifying proxies:

ii) Proof of notice of meeting or waiver of notice;

iii) Reading of Minutes;

iv) Reports of officers, president and chief financial officer;
V) Reports of Ccommittees;

vi) Appointment by chairman of inspectors of election;

vii)  Election of directors;

viii)  Unfinished business:

ix) New business; and

X) Adjournment,

4. BOARD OF DIRECTORS

(a) The initial Board of Directors of the Association (hereinafter sometimes referred

ta as the “Board”) shall be comprised of three (3) directors until the first members’ meeting, at

which time five (5) directors will be elected. The three (3) Grantor—appointed directors shall

antor; however, should Grantor not choose to terminate such
directors, such directors’ initial terms are as follows: the first (I¥) appointee shall serve for

five (5) years; the second (2™) appointee shall serve for four (4) years, and the third (3
appointee shall serve for three (3) years. Thereafter, the Board shall consist of five (5)

directors. Subject to the remainder of this paragraph, the Grantor may appoint and remove
members of the Board for a period not exceeding five (5) years
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conveyance of a Unit to a person other than the Grantor. The period of Grantor control
terminates no later than sixty (60) days after conveyance of one hundred (100%) percent of the
Units to Unit owners other than the Grantor. The Grantor may voluntarily surrender the right
fo appoint and remove members of the Board before termination of that time period.

Whenever Grantor shal] be entitled to designate and select any person or persons to
S€rve on any Board of Directors of Association, the manner in which such person or persons
shall be designated shall be as provided in the Articles of Incorporation and/or By-Laws of the

designated and selected by Grantor need not be a resident in the Regime. Anything to the
contrary notwithstanding, the power in the Grantor to designate directors shall terminate five
(5) years from the recording date hereof.

An individual Co-owner other than Grantor cngaged by the Regime in a commercial
operation or otherwise earning monies from servicing the premises, i.e. rental company,
contractor, hardware store, painter, or Property manager may not serve on the Board as long
as the individual is engaged in a business performing a service in connection with the Regime
without the unanimous consent of all remaining members of the Board.

(b) Election of directors shall be conducted in the following manner-

i) Grantor, as Sponsor of the Regime, shall, at the beginning of the election
of the Board designate and select that number of the members of the Board which it should be
entitled to designate and select in accordance with the provisions of these By-Laws, and upon
such designation and selection by Grantor by written instrument presented to the meeting at
which such election is held, said individuals so designated and selected by Grantor shall be
deemed and considered for aj) purposes directors of the Association, and shall thenceforth
perform the duties of such directors until their successors shall have been selected or elected in
accordance with the provisions of these By-Laws;

ii) All members of the Board whom Granror shall not be entitled to
designate and select under the terms and provisions of these By-Laws shall be elected by a
Plurality of the votes cast at the annual meeting of the members of the Association immediately
following the designation and selection of the members of the Board whom Grantor shall be
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entitled to designate and select;

i) Vacancies in the Board may be filled y
meeting by the remaining directors, except that should
any directorship previously filled by
vacancy shall be filled by Grantor desig
any officer of the Association, the sue
unexpired term thereof:

ntil the date of the next annual
any vacancy in the Board be created ip
4 person designated and selected by Grantor, such
naring and selecting, by wrinen instrument delivered to
cessor director to fill the vacated directorship for the

Successors to the person

and designation of his Successor shall be effective immediate

ly upon delivery of such written
instrument by Grantor 10 such officer of the Association and t

he director:

» and no further notice of the o
necessary provided a quorum shall be present;
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{d  Regular meetings of the Board may be held without notice at such time and
place as shall be determined from time to time by a majority of the directors: such meetings
shall not be public byt open only to members of the Association:

(e) Special meetings of the directors may be called by the President and must pe
called by the Secretary at the written request of one-third (1/3) of the votes of the Board or
upon written petition signed by the Co-owners of one-third (1/3) of the Units, Not less than
two (2) days notice of a meeting shall be given to each director personally, or by mail,
telephone, or telegram, which notice shalj state the time, place, and purpose of the meeting;

(" Any director may wajve notice of a meeting before or afier the meeting and
such waiver shall be deemed equivalent to the giving of notice;

(g) A quorum at a directors’ meeting shall consist of the directors entitled to cast a
majority of the votes of the entire Board. The acts of the Board approved by a majority of the

particular purposes has not attended, wherever the latter percentage of attendance may be
required as set forth in the Articles of Incorporation, these By-Laws, or the Master Deed, the
directors who are present may adjourn the meeting, from time to time, until a quorum, or the
required percentage of attendance greater than a quorum, is present. At any adjourned
meeting, any business which mught have been transacted at the meeting as originally called
may be transacted without further notice. The joinder of a director in the action of a meeting
by signing and concurring the minutes thereof shall constitute the presence of such director for
the purpose of determining a quorum:

(h) The presiding officer of directors’ meetings shall be the President. In the
absence of the President, the directors present shall designate one of their number to preside;

(i) Directors’ fees, if any, shall be determined by the members of the Association;

() The Board shall manage and direct the affairs of the Association and subject to
any restrictions imposed by law, by the Master Deed, or these By-Laws, may exercise ajl of
the powers of the Association subject only to approval by the members when such is
specifically required of these By-Laws. The Board shaji exercise such duties and
responsibilities as shall be incumbent upon it by law, the Master Deed, or these By-Laws, as it
may deem fiecessary or appropriate in the exercise of its powers and shal] include, without
limiting the generality of the foregoing, the following:

i) To make, levy, and collect assessments against members and members’
Units 1o defray the cost of the common areas and facilities of the Regime, and 0 use the
proceeds of said assessments in the exercise of the powers and duties granted unto the
Association;
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ii) To carry out the maintenance, care, upkeep. repair, replacements,
operation, surveillance, and the management of the general and limited elements, services, and
facilities of the Regime wherever the same is required to be done and accomplished by the
Association for the benefit of its members;

ii)  To carry out the reconstruction of improvements after casualty and the
further improvement of the property, real and personal:

iv) To make and amend regulations, after Notice and Consent; governing the
use of the property, real and personal, in the Regime, to make, enforce and modify from time
10 time regulations regarding rental use of Units within the Regime and rental licenses as such

v) To acquire, operate, lease, manage, and otherwise trade and deal with
property, real and personal, including Units in the Regime, as may be necessary or convenient
in the operation and management of the Regime, and in accomplishing the purposes set forth in
the Master Deed; provided, however, that any agreement for professional management of the
Regime, or any other contract providing for services of the Grantor, may not exceed three {3)
years. Any such agreement must provide for termination by either party without cause and
without payment of a termination fee on ninety (90) days or less written notice; provided,
further, that any contract entered into prior to passage of control of the Association from the
Grantor may be terminated by the Association without cause and without penalty at any time
after the transfer of control upon not more than ninety (90) days’ notice to the other party
thereto unless ratified by a majority of the Board after passage of control;

vi) By competitive bidding, to contract for the management of the common
areas and facilities in the Regime and to designate to such contractor all of the powers and
duties of the Association, except those which may be required by the Master Deed to have
approval of the Board or membership of the Association;

vii)  To enforce by legal means the provisions of the Articles of Incorporation
and By-Laws of the Association, the Master Deed, and the regulations and fines hereinafter
promulgated governing use of the property in the Regime;

viii)  To pay all taxes and assessments which are liens against any property of
the Regime, other than Units and the appurtenances thereto, and to assess the same against the
members and their respective Units subject to such liens:

ix)  To carry insurance for the protection of the members and the Association
against casualty and liability;

x) To pay all costs of power, water, sewer, and other utility services
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rendered 1o the condominium and not billed to the owners of the separate Units: and

i) To assign, reassign, or designate parking spaces for exclusive use to
such Co-Owners as it shall decide and to revoke such assignment or designation from time to

(k) The first Board shall be comprised of three (3) persons designated 10 act and
serve as directors in the Aricles of Incorporation. Sajd persons shall serve uniil their

called after the property identified herein has been submitted to the plan of condominium
ownership and the Master Deed has been recorded in the public records of Richland County,
South Carolina, and the termination of the Grantor contro] as contemplated in Paragraphs {a)
and (b) of this Section 4. Should any member, which was not appointed by the Grantor, of said
first Board be unable to serve for any reason, a majority of the remaining members of the
Board shall have the right to select and designate a party to act and serve as a director for the
unexpired term of said director who is unable to serve;

M The undertakings and contracts authorized by said first Board shall be binding
upon the Association in the same manner as though such undertakings and contracts had been
the fir i

contracts are within the scope of powers and duties which may be exercised by the Board in
accordance with all applicable Regime Documents:

(m)  Directors may be removed from office in the manner provided by law for the
removal of directors of South Carolina nonprofit corporations.

5. ADDITIONAL PROVISIONS ABOUT MEETINGS OF MEMBERS AND
DIRECTORS

(a) Notwithstanding anything contained in these By-Laws to the tontrary, any
meeting of members or Board may be held at any place withig of without the State of South
Carolina or by telephone conference,

(b)  To the extent now or from time (o time hereafter permitted by the laws of South
Carolina, the Board

director, is to be retained in the Association's minute book and given equal dignity by all
persons to the minutes of meetings duly called and held.

Ac) Any action of the members may be taken by written ballot in accordance with
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§33-31-704, Code of Laws of South Carolina (1976), as amended, or by written consent in
accordance with §33-31-704 of said Code,
6. OFFICERS

(a) The executive officers of the Association shal] be a President, who shall be a
director, 3 Vice President, a Treasurer, and a Secretary, all of whom shall be elected annually
by the Board of Directors and who may be peremptorily removed by vote of the directors at
any meeting. No person may hold more than two (2) offices, The Board, shall from time 10
time, elect such other officers or committees and designate their powers and duties as the

S UL EF B —CEL T A TR

Board shall find to be Tequired to manage the affairs of the Association, ?1
' ~1
- (b)  The President shall be the principal executive officer of the Corporation and

subject to the control of the Board. He shall, in general, supervi
business and affairs of the Corporation. He shal] preside at all meetin
of the Board. He may sign, with the Secretary or any other proper officer of the Corporation
authorized by the Board, any deeds, mortgages, bonds, contracts, or other instruments which

authorized to be executed, except in cases where the signing and execntion
thereof shall be cexpressly delegated by the Board or by these By-Laws to some other officer or
agent of the Association, or shall be required by Iaw to be othierwise signed or executed; and in

general shall perform all dutieg incident to the office of President and such other duties as rmay
be prescribed by the Board.

se and control all of the
gs of the shareholders and
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asurer,

the accounts of members, and the books of the Associjation in accordan
practices. He shall perform all other duties incident to the office of Tre

) The compensation (if applicable) of all officers and employees of the
Association shall be fixed by the Board, This provision shall not preclude the Board from
employing the Grantor as an employee of the Association, nor preclude the contracting with
the Grantor for Management of the Regime. Officers need not be Unit owners.
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7. FISCAL MANAGEMENT

The provisions for fisca management of the Association ser forth in the Master Deed and
Articles of Incorporation shall pe supplemented by the following provisions:

®) The initial Board shajl adopt a budget for the period commencing upon
submission of the property to Horizontal Property Regime, continuing through the end of the
following calendar year, and shall establish assessments for that period;

(c) The Board shall adopt a budget for each calendar year, which shall contain
estimates of the cost of performing the functions of the Association, inctuding, but not Jimited
to, the following items:

i} Common expense budget, which shall include without limiting the
generality of the foregoing, the estimated amounts necessary for maintenance and operation of
General Common Elements, landscaping, street and walkways, office €Xpenses, swimming
pool, utility services, casualty insurance, liability insurance, administration, and reserves
(operating and replacement); and

(e) The depository of the Association shall be such bank, savings and [oan, or other
Federally Insured depositories as shall be designated from time to time by the directors and in
which the monies of the Association shall be deposited. Withdrawal of monies from such
accounts shall be only by checks signed by such persons as are authorized by the directors.
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(f) The Board shaj] require fidelity bonds from alj officers and employees of the

for each officer of the Association and each director on the Board a policy of insurance
covering the errors and omissions of such insured parties. The premiums on such bonds and
policies shall be paid by the Association as a comumon expense,

8. PARLIAMENTARY RULES

Roberts Rules of Order (latest edition) shall govern the conduct of corporate proceedings when
not in conflict with the Articles of Incorporation and these By-Laws or with the statutes of the
State of South Carolina.

5. ASSESSMENTS: LIABILITY, LIEN AND ENFORCEMENT

case may be. which costs and ¢Xpenses are sometimes herein referred 10 as “common
cxpense.” To provide the funds fiecessary for such proper oOperation and management, the said
Board is hereby granted the right to make, levy, and collect assessments against the co-owners
of all Units and sajd Units. In furtherance of said grant of authority to the Board 19 make,
levy, and collect assessments to pay the costs and €xpenses for the operation and management
of the Regime, the foltowing provisions shal| be operative and binding upon the ¢co-owners of
all Units, to wit:

(a) All assessments {except for special assessments which may be assessed to
specific Unit(s) and its/their Co-Owner(s) as determined by the Board) levied against the co-

undivided interest ip the Regime;

(b)  The Board, in establishing said annual budget for operation, management, and
maintenance of the project shall include therein 4 sum to be collected and maintained as reserve
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such latter purposes, as a S€parale assessment may be levied therefor if deemed to be
preferable by the Board in the sole discretion of sajd Board;

{c) Additionally, the Board shall establish an initia] budget for operating expenses

must be collected and transferred to the Association at the time of closing of the sale of each
Unit estate and maintained for the use and benefit of the Association. The contribution to the
working capital fund for each unsold Unit shall be paid to the Association within sixty (60)
days after the date of the conveyance of the first Unit in the project. The purpose’ of the fund
is to ensure that the Association will have cash available to meet unforeseen expenditures or to
acquire additionai equipment or services deemed necessary or desirable by the Board. Amounts
paid into the fund are not to be considered as advance payment of regular assessment. The
Grantor shall not yse the working capital funds to Pay any of its expenses, reserve
contributions, construction Costs, or to make up any budget deficits while it i in control of the
Association. However, when unsold Units are sold, the Grantor may reimburse itself for funds
it paid the Association for an unsold Unit’s share of the working capital fund by using funds
collected at Closing when the Unit is sold:

Stress when such sumg may be used to meet deficiencies existing from time to time as a result
of delinquent Payment of assessments by co-owners of Units, emergencies, or other reasons
Placing financia] stress upon the Association:

(e} All monies collected by the Association shall be treated as the Separate property
of the Association and such monies may be applied by the sajd Association to the payment of
any expense of operating and managing the Regime or o the proper undertaking of all acts and
duties imposed upon it by virtue of these By-Laws and the Articles of Incorporation and
Master Deed of the said Association. As the monies for any assessment are paid unto the
Association by any co-owner of an Unit the same may be commingled with the monies paid to
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fees, or from the leasing or use of Genera) Common Elements, shall be held for the benefit of
the members of the Association, who shall OWI any common surplus in the proportions of their
pereentage of undivided interest in the Regime. No member of the Association shall have the
right to assign, hypothecate, pledge, or in any manner transfer this interest therein, except as
an appurtenance to his Unit;

H The payment of any assessment or installment thereof due to the Association
shail be in default if such assessment, or any installmens thereof, is not paid unio the
Association on or before the dye dates for such payment. When in default, the Board may
accelerate the remaining installments of the annual assessment upon notice thereof to the Unit
Co-owner, whereupon the entire unpaid balance of the annua] assessment shall become dye
upon the date stated in the notice which shall not be less thap ten (10) days after the date of the
notice. In the event any assessment, instaliment, or accelerated assessmepts are not paid within
twenty (20) days afier their due date, the Association, through its Board, may proceed to
enforce and collect the said assessments against the Unijt Co-owner owing the same in any
manner provided for by the Act, including the right of foreclosure and sale. When in defaul,
the delinquent assessment or delinquent installment thereof due 10 the Association shail bear
interest at the highest rate allowed by law until such delinquent assessment or installment
thereof and all interest due thereon has been paid to the Association. If any assessment of
installment thereof is not paid when due, the Board may assess such late fees and interest as it
deems appropriate from time to time:

(g) The co-owner or Co-owners of each Unit shajl be personally iiable to the
Association for the Payment of all assessments, regular or special, which may be levied by the
Association while such party or parties are co-owner or Co-owners of an Unit in the Regime.
In the event that any Co-owner or co-owners are in default in payment of any assessment or
installment thereof owed to the Association, such Co-owner or co-owners of any Unit shall be
personally liable for interest or fees on such delinquent assessment or installment thereof as

® Recognizing that the necessity for providing proper operation and management
of the project entails the continuing payment of costs and expenses therefor which results in
benefit to all of the co-owners of Units and that the payment of such common expense
Tepresented by the assessments levied and collected by the Association is necessary in order to
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Association and all costs and €xpenses, including a reasonable attorney’s fee, which may be
incurred by the Association in enforcing this lien upon said Unit and its appurtenant undivided

In any suit for the foreclosure of said lien, the Association shall be entitled to renta] income or
payments from the co-owner of any Unit from the date op which the payment of any
assessment or installment thereof became delinquent and shall be entitled to the appointment of

the highest rate allowed by law on any such advance made for such purpose. All persons,
firms, or corporations who shall acquire, by whatever means, any interest in the ownership of
any Unit, are hereby placed on notice of the lien granted to Association and sha]] acquire such

() The lien herein granted unto the Association shal] be effective from and after the
time of recording in the public records of Richland County, South Carolina, a claim of lien
stating the description of the Unit encumbered thereby, the name of the record co-owner, the

lien shall be signed and verified by an officer or agent of the Association. Upon full payment
of all sums secured by such claim of lien, the same shall be satisfied of record;

lieu of foreclosure, any assessment or assessments as to which the party so acquiring title shall
not be liable shall be absorbed and paid by all co-owners of al| Units as part of the common
€Xxpense, although nothing herein contained shall be construed as releasing the party liable for
such delinquent assessment from the payment thereof or the enforcement of collection of such
payment by means other than foreclosure;

) Whenever any Unit may be sold or mortgaged by the co-owner thereof, which
sale shall be concluded only upon compliance with other provisions of these By-Laws, the
Association, upon written request of the co-owner of such Unit. and a transfer fee (“Transfer
Fee™) of $750 (which amount may be modified by the Board, in its discretion) from such co-
owner, shall furnish a statement verifying the status of payment of any assessment which shall

14
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Association and any
concluding the proposed purchase or
sociation shal] pe bound by such Statement Any holder of any
ave the right ar all reasonable

times and frequency to inquire as 10
assessment payments. The Association shall, upon request, promptly
e¢ when any assessmen; Payment becomes more thap SIXty (60) days

fault in the performance of any obligation required by the Master Deed
uch Unit is not cured within Sixty (60) days;

(m) Inthe event t

Morigage on any Unit shal] j
the past due statys of any
notify any such mortgag
past due or when any de
or these By-Laws as 10 s

by foreclosure, nor
deemed an election precluding the insti it at law to attempt to effect collection of any
sums then remaining owing it: and

ime as the Unit jg conveyed by the Grantor to a
Co-owner, Except as expressly provided herein, no Unit and jts appurtenant percentage interest
shall be exempt from said assessment.

10.  MANAGER

(a) Employment. The Board may employ a
charge of the administratio i

competitive bids for such management,

(h) Authority and Duties. The Mana

ger shall have such authority and duties as may
be determined by the Board and shall report 1o i
determine,

(c) Compensation,

The Manager shall receive such Compensation as the Board may
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1. DEFINITIONS

The definitions contained in § 273120 s.C. Code Ann. (1976), are hereby
incorporated herein and made a part hereof by reference. The word “Unit” shall have the same
meaning as “Unjr”.

12 CONFLICTS

In the evemt of any conflict between the provisions of the Master Deed and the provisions of
these By-Laws, the Provisions of the Master Deed shall contro].

13.  SEVERABILITY
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(c) In order for amendment or amendments to become effective, the same must be
approved by an affirmative vote of the members owning not less than two-thirds (2/3) of the
total value of the property in the Regime and the vote of any Mortgagees as required by the
Master Deed. Thereupon, such amendment Or amendments to these By-Laws shall be
transcribed, certified by the President and Secretary of the Association, and a copy thereof
recorded in the public records of Richland County, South Carolina, within ten (10) days from
the date on which any amendment or amendments have been affirmatively approved by the
directors and members;

{d) At any meeting held to consider such amendment or amendments to the By-
Laws, the written vote of any member of the Association shall be recognized if such member is
not in attendance at such meeting or represented thereat by proxy. provided such written vote
is delivered to the Secretary of the Association at or prior to such meeting; and

(e) Notwithstanding the foregoing provisions of this Article 16, no amendment to
these By-Laws which shall suspend, remove, abridge, amend or alter the rights of the Grantor
to (i) designate and select members of the Board, as provided in Article 4 hereof, or (ii) seli
the Units in Grantor’s ordinary course of business and in Grantor’s reasonable discretion, may
be adopted or become effective without the prior written consent of the Grantor. No
amendment shall be effective until all the requirements of the Master Deed have been met.

17. RIGHT TO NOTICE AND COMMENT. Before the Board adopts or amends Rules,
whenever the Master Deed or By Laws or Aricles of Incorporation require that an action be
taken after “Notice and Comment,” and at any other time the Board determines, the Co-
owners have the right to receive notice of the proposed action and the right to comment orally
or in writing. Notice of the proposed action shall be given to each Co-owner in writing and
shall be delivered personally or by mail to all Co-owners at such address as appears in the
records of the Association or published in a newsletter or similar publication routinely
circulated to all Co-owners. The notice shall be given not less than five (5) days before the
proposed action is to be taken. It shall invite comment to the Board orally or in writing before
the scheduled time of the meeting. The right to Notice and Comment does not entitle a Co-
owner to be heard at a formally constituted meeting.

TR RTITEIISA
[ e TR,

18.  RIGHT TO NOTICE AND HEARING. Whenever the Master Deed or By Laws or
Articles of Incorporation require that an action be taken after “Notice and Hearing,” the
following procedure shall be observed: The party proposing to take the action (e.g., the Board,
a commitiee, an officer, the Manager, etc.) shall give written notice of the proposed action to
all Co-owners or Occupants of Units whose interest would be significantly affected by the
proposed action. The notice shall include a general statement of the proposed action and the
date, time, and place of the hearing. At the hearing, the affected person shall have the right.,
personally or by a representative, to give testimony orally, in writing, or both (as specified in
the notice), subject to reasonable rules of procedure established by the party conducting the
meeling to assure a prompt and orderly resolution of the issues. Such evidenced shall be
considered in making the decision, but shall not bind the decision makers. The affected person
shall be notified of the decision in the same manner in which notice of the meeting was given.
Failure to provide such notice shall not invalidate any action taken.

17
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19.  APPEALS. Any person haviag a right 1o Notice and Hearing shall have the right to
appeal to the Board from a decision of persons other than the Board by filing a written notice
of appeal ‘with the Board within teq (10) days after being notified of the decision. The Board
of shall conduct a hearing within thirty (30) days, giving the same notice and observing the
same procedures as were required for the original meeting.

The foregoing is the original set of By-Laws adopted this / }ﬁ day of
Seavarn o

Secretary of ADESSO Homeowners' Association

~Doc¥ S738556.01 - 1/11/2008 12:44 49 P -
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND

Civil Action No. 2019-CP-40-00919

EMAD TADROS, et al,
Plaintiff, TRANSCRIPT
OF
WEBEX
PROCEEDINGS

VS.

HOLDER PROPERTIES, et al,

. JL W L N A ]

Defendant.

January 7, 2021

BEFORE:

HONORABLE DeANDREFA BENJAMIN

RICHLAND COUNTY COURTHCUSE

COLUMBIA, SOUTH CAROLINA
APPEARANTCE S:
For the Plaintiff:

CHARLES G. BLACKBURN, Attorney at Law

For the Defendant:

KEVIN K. BELL, Attorney at Law and
MICHAEL C. MASCIALE, Attorney at Law

BY: Karen A. Kocsis, CCR
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THE COURT: All right. We're on going to go on
the record.

Again, this is the case of Emad Tadros versus
Holder Properties, 2019-CP-40-00919.

And 1f you can, if everyone please say your
appearances and who you represent for the court
reporter. Thank you.

MR. MASCIALE: Judge, may it please the Court.

Judge, I'm Michael Masciale, I represent the
ADESSO Horizontal Property Regime and the ADESSO
Homeowners Association.

MR. BELL: And Your Honor, Kevin Bell, and with
me is Paul Heffer, representing Holder Properties
and ADESSO/COLUMBIA LLC.

MR. BLACKBURN: Good morning, Judge.

THE COURT: All right. Good morning.

All right. And this is a motion for suﬁmary
judgment filed by Defendant Holder Properties; is
that correct?

MR. MASCIALE: That's correct, Your Honor.

And Your Honor, before we begin, just one
housekeeping matter I wanted to bring to the Court's
attention. The ADESSO HOA and Horizontal Property
Regime filed a motion for summary judgment back on,

I believe, December 28th, which would have been at
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least ten days before this hearing. We gave notice
of the date and time of the hearing, as required
under the rule, to hear our motion for summary
judgment today as well,

THE COURT: It is not noticed for today. So if
everyone consents, I'll hear it considering we have
y'all, I guess the last ones. But that will require
a consent of all parties.

MR. BLACKBURN: Plaintiffs consent, Your Honor.

MR BELL: Certainly we do as well. Doesn't
affect us.

THE COURT: All right. All right. I'd be glad
to get some background. 1I'll be glad to hear it. I
guess, (inaudible} is it Mr. Bell, is it your motion
about -- yes, on behalf of the defendants.

(Loud background noise interference.)

THE REPORTER: Judge, could we get everybody
else to mute first?

THE COURT: Can we get everybody to mute so we
won't have any background noise, and we'll do the
same. They're working on the light post or
something outside my office, so there's a lot of
noise outside.

All right. Here we go.

Yes, sir, Mr. Bell.
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MR. BELL: Okay. Thank you, Your Honor.

As mentioned, I represent Holder Properties,
ADESSO/COLUMBIA LLC. 1I'll refer to those today just
as Holder. John R. Holder was also named —-—
{inaudible) -- the fact that he was never served so
he is not a party to this action.

And with the Court's permission, I'm going to
share my screen. I have a PowerPoint that I think
will help facilitate the argument today.

THE COURT: Yes, sir. My law clerk will have
to give you —- share something with you in order for
you to do that.

MR. BELL: Okay.

THE COURT: You still there, Mr. Bell?

MR. BELL: Yeah. 1I'll stop —— I hit the wrong
button, instead of share I hit cut off wvideo.

THE COURT: Okay. There you go.

MR. BELL: Okay. There we go.

Okay. As Your Honor requested of me, I'll give
you a little background about the motion and then
the case before we get to the merits.

The nature of this dispute is this,
ADESSO/COLUMBIA is a mixed-use residential and
retail development here in downtown Columbia. Your

Honor may be familiar with it. It is across
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Assembly Street from the coliseum. It also fronts
South Main Street below the old law school. It has
ground floor retail, several floors of residential
condominiums above it, has a pool, garage. A
typical mixed-use retall -- a big mixed-use
residential/retail development that we see here
(indicating.)

The plaintiff is the owner of the ground floor
retail units at ADESSOJ There are four of them. He
alleges that he does not have the number of parking
spaces for his retail units that he's entitled to
have under the master deed and he claims damages
from it.

All of the defendants dispute this allegation,
defendants say he dces have exactly the parking he's
supposed to have. But the City of Columbia, who is
in charge of enforcing zoning, plat and parking at
ADESSO says the plaintiff has all of the parking to
which he's entitled to.

I know it just sounds like a buildup to a
parking dispute today. This motion is not concerned
with who is right or wrong about parking. But this
motion for summary judgment is because Plaintiff's
claims were released in a prior lawsuit that

Plaintiff brought against Holder and 38 other
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defendants. 2And the prior settlement is the only
focus of our motion today as opposed to the
substance of Plaintiff's claims.

To give you a few dates and facts to put this
in perspective. From 2008 to 2013 Holder served as
the developer and the property manager for ADESSO,
because it was developer that also controlled the
homeowners association.

In 2013, April of 2013, after the target number
of units had been sold, Holder released control of
the HOA. He did, however, continue to be the
property manager.

In December 2014, Plaintiff purchased all four
of the retail units at ADESSO. He did not purchase
those from Holder, he purchased theﬁ from the
original purchaser of the retail space.

In February 2016 the owners of the ADESSO
residential and retail units filed suit against
Holder and 38 additional defendants. This was a big
lawsuit here in Columbia. The residential owners
asserted their claims through a class action.
Plaintiff was not in the class action.

Plaintiff's claims relating to the retail units
were served —- (inaudible) -- and the causes of

action were widespread, breach fiduciary duty,
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unfair dealing, breach of contract, improper
management, negligence. You name it, it was all in
there.

In May of 2016 Holder was terminated as the
property managers. And after that point Holder had
no involvement with ADESSO/COLUMBIA. They were out
at that point.

In May of 2017, a full year later, the
plaintiff settled all claims against Holder and the
38 additional defendants. Plaintiff's individual
settlement is a separate document, captioned Retail
Settlement Agreement and Release, 1t only applies to
Plaintiff's claims. The class action settlement was
separate.

The release was executed by Plaintiff and all
39 defendants, including Holder. And there was a
stipulation of dismissal with prejudice that was
entered as to all claims, quote, that were or have
been asserted, end quote. And I underlined that
because —-— we'll discuss it shortly -- but that
alone is dispositive of this motion. But we will
get to that in just a few minutes.

Now I'd like to turn to the substance of the
arguments. There's four issues today. The first

one involves the settlement agreement documents.
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There are three provisions of that document, the
release provision, a walver provision and a warranty
provision, which all indicated that the plaintiff’s
claims are conclusively barred.

The prelude to those provisions is that the
settling parties that are entering this agreement
which will bring about the whole, complete, final
resolution of all matters to Plaintiff. This is the
release provision: (Reading)

Tadros does fully and completely
release and discharge the settling
defendants from any and all claims
and action, causes of action whether
known or unknown, including the
claims made in the action or that
could have been made in the action
arising out of or relating to any
work performed by settling
defendants —-

THE REPORTER: Wait, walt, wait. There's some
kind of feedback.

THE COURT: Hold on.

(Off-the-record discussion.)
THE COURT: All right. Mr. Bell, can you go

back —-
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MR. BELL: Sure.

THE COURT: - to -- no, no, no, I don't
want —-- not all the way back. Just you were -- go
back to the next slide. No, no, no, go forward, I
guess. I'm sorry.

MR. BELL: This is -- this is where I stopped.

THE COURT: Okay. So just start at the
beginning of this again. Okay.

{(Noise static.)

MR. BELL: Okay. This is about the release

document. There's three provisions, the release

provision, the waiver provision and a warranty

provision. The preface to those provisions was that

this was to bring about the full, complete and final

resolution of all matters between the parties.
And the release -- it's the middle paragraph
where: (Reading)
Tadros does fully, completely
release and discharge the settling
defendants from any and all claims,

actions, causes of actions known or

unknown, including any claims arising

out or relating to any work performed

by the settling defendants.

The only limitation on scope of that release is
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arising out of or related to any work performed by
the settling defendants. Dr. Tadros, in his
testimony, brings his current claims within the
scope of that. Because he agreed at his deposition
that management of ADESSO in assigning parking was
part of Holder's work at ADESSO/COLUMBIA. So
there's no question, the allegations that are being
made were within the scope of the release that was
entered in 2017.

There is a separate waiver provision that the
settling parties expressly waive. There's damages
which exist as of this date.

There's no limitation on scope. All claims for
damages were -- for damages which exist as of this
date. Plaintiff agreed at his deposition that all
actions by Holder, that are the subject of the
complaint, occurred prior to Holder being dismissed
in 2016. And that was a year prior to settlement.
And Plaintiff acknowledged that he and his counsel
were fully aware of the parking issues at the time
of the settlement, in May of 'l7.

So, again, it's'a separate provision of the
settlement document that also says we waive any
claims that exist as of today.

The warranty provision, it's going to come back

1174

10



10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

around in connection with attorneys' fees.

First, just to say what a release is, it is to
abandonment or relinquishment of a right or claim.
And that concept is embedded in this provision.
(Reading)

Tadros warrants and represents
that he's the owner of all claims for
lost rents, lost profits and all of
the personal damage claims related to
or associated with the retail or
commercial units at ADESSO, and that
such claims are released, cannot be
asserted against the settling
defendants.

So as to the release to claims, he gives the
warranty —--

THE REPORTER: Please do not read so fast.
Excuse me, please just -- slow down, please.

MR. BELL: I can.

THE REPORTER: Thank you.

MR. BELL: All right. Sorry.

In this provision Dr. Tadros has given a
warranty that the claims that are released cannot be
asserted against the settling defendants, those

would include the claims that he's brought in this
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action.

The scope of the release was discussed between
Dr. Tadros and his counsel. Plaintiff complained to
his counsel about the scope of the release before he
executed it. Plaintiff states in his affidavit, as
I mentioned, that he was —-- that counsel was fully
aware of issues he had with parking that were
supposed to be for his use and his view.

And this was the response by counsel. And
he -- (Reading)

As it relates to what we're
being asked to sign, the release is
very broad at the defendants'
request. They want to make sure they
are protected from any future claims
from the HOA or any others.

And he goes on to say: (Reading)

They only want to ensure they
get a complete release.

Further to this point, Plaintiff requested
modifications to the release as to Holder, which did
not occur. The release was signed as it was
presented.

South Carclina law on release of contracts, a

release is a contract just subject.to general rules
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of contract. The Court must enforce an unambiguous
contract according to its terms, regardless of the
contract's wisdom or the parties failure to guard
their rights secured.

We believe as a settlement document, the
unambiguous release, waiver and warranty provisions
must be enforced as written. And they are -- they
entitle Holder to judgment as a matter of law as
such.

There is a second issue that is related to the
settlement, but it is separate because there is a
separate body invelved that applies to us. The
federal civil action was ended with broad
stipulations, dismissed with prejudice. Here it is:
{(Reading)

There were or that could have
been asserted by or between any or
all parties in the referenced action
are dismissed and forever ended with
prejudice.

Here's what that means under federal law. Sort
of an obvious housekeeping point, because it was a
federal action that was dismissed, federal law has a
preclusive effect of any stipulation of dismissal.

And what that preclusive effect is, is that a

1177
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dismissal with prejudice constitutes a final

judgment with the preclusive effect, a res judicata,
not only as to all matters litigated and decided by,
but as to all relevant issues litigated in the suit.

And that's interesting, because in federal
court 1f you just stipulate to dismissal with
prejudice and say no more, the effect is all claims
that are or could have been litigated. ﬁut in this
case, of course, the document says that as well. So
it's both under the law and the document.

But to give you a couple of —- or a few
examples of how the federal courts have dealt with
this. In the major case itself, which is the second
bullet point, he contended that his counsel didn't
envision such a broad stipulation in that report.
And the Court said in the Second Circuit -- that had
intended to preserve that right, he should not have
entered this type of risk with prejudice
stipulation.

Ellis is very similar. Ellis said -- tried to
advance the point that, well, the parties who
created the stipulation, their intent controls. And
the Ninth Circuit said there's no authority for
that, that stipulation with prejudice means what it

means.
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And, finally, relevant here, this is a Citibank

versus Data lLease. That's a somewhat notable case
that's cited very frequently for: (Reading)

—— represented by counsel
entered into the stipulation
dismissing its claims against the
agent, directors with prejudice.
Represented by new counsel Data Lease
cannot avoid the consequences of such
a prior act.

So that is a second basis, Your Honor, that all
claims —-- there's no inference that Plaintiff
couldn't have brought his parking claims in the
prior lawsuit, all about it. Those claims have
been -—- they are res judicata at this point because
of the stipulation dismissal.

Plaintiff has made allegations of duress,
notably the duress is by his own counsel in the
earlier case. Counsel threatened a lawsuit by the
HOA, which was also his joint client in that case.
This is the threat of the lawsuit, which I won't
read, but I'll give you the backstory on it.

Plaintiff and the HOA had entered an agreement
pursuant to which the HOA agreed to indemnify the

plaintiff against certain claims by its tenants.
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And in exchange the plaintiff agreed to sign the
settlement agreement release. And so what his
lawyer was telling him is, if you don't do that, I
expect the HOA will sue you. 3And so the
consequences of his action is duress, but that's not
an issue in our motion.

What is at issue is the law of duress that
renders that allegation a moot point as to Holder.
So the law of duress, Williams is probably the best
case on that. It says: (Reading)

If one of the parties to an
agreement is in a position to dictate
its terms, then it's not a mutual or
voluntary agreement.

And I'm going to come back to why I underlined
one of the parties to the agreement. Williams is
cited for the proposition that if a party's
manifest -- (inaudible, sound cut out) -- by an
improper threat by the other party, then the
contract is voidable, or can be voidable if there is
no reason to apply.

Why does that -- how -- why does that language
matter. Plaintiff admits that his counsel, and
perhaps indirectly the HOA, was the only source of

duress. Plaintiff's counsel and the HOA were not
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parties to the commercial settlement agreement. The
only parties were the Plaintiff and the

39 defendants. The plaintiff admits he did not
inform Holder or anyone else that he was executing
the release under duress. Plaintiff admits he did
not speak to Holder during settlement.

What that adds up to is that because Holder was
not a party to this alleged duress by somebody who
wasn't a party to the agreement, the claims of
duress at the hands of somé counsel are inapplicable
to Holder as a matter of law. It simply doesn't
match up to that.

And so that's our motion as it relates to the
plaintiff's complaint. The summary judgment in
Holder Properties in Plaintiff's complaint are the
first claims are barred by release, waiver and
warranty provisions of the settlement agreement.
Under federal law, Plaintiff's claims are barred by
the preclusive effects of the stipulation of
dismissal with prejudice. BAnd duress is
inapplicable because Holder was not involved in the
alleged duress by a non-party. So that -- that is
that portion of our motion.

The final issue, Your Honor, is liability of

Plaintiff for attorneys' fees incurred by Holder in
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this action. Holder has asserted counter-claims
seeking attorneys' fees, breach of contract, and
pursuant to the frivolous Civil Procedure Sanctions
Act. The contract portion is the partial settlement
agreement has attorneys' fee provision. The motion
for summary judgment today is only concerned with
the breach cof contract, not -- we're not here for
you on the frivolous Civil Procedure Sanctions Act.

Here is the provision, LinkPage: (Reading)

In the event of a breach of any
party and its obligations under this
agreement,-the prevailing party in
any action or proceedings in any
other party in connection therewith
shall be entitled to recover such its
costs and expenses to a reasonable —-
(inaudible) -- degree and extent
expenses.

That's the provision we're counter-claiming
under. How that adds up, as we discussed
previously, in the personal settlement agreement
Plaintiff gave Holder a warranty that he could not
bring this action. (Reading)

Tadros warrants and represents

that such claims released cannot be
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asserted against a settlement claim.

We have requested Plaintiff, on multiple
occasions, to dismiss his lawsult -- (inaudible} --
the cause of the commercial settlement agreement.
And by our presence here today, you can tell that he
has declined. But he has breached the warranty
provision in the commercial settlement agreement,
and that entitles Holder to summary judgment,
non-liability for attorneys' fees and costs.

We are not asking you to set the amount of
attorneys' fees today. We are only asking that the
complaint -- that judgment as a matter law be
entered against Dr. Tadros on his complaint, and
that the Court rule that Holder is entitled to his
attorneys' fees. And we will address the amount of
if that's necessary.

That 1s our motion today. I will unshare my
screen. And if the Court has any questions for me,
I'll be happy to address those. It's pretty
straightforward. But, otherwise, I will step back
and let Mr. Blackburn respond on behalf of the
plaintiff.

THE COURT: All right. Mr. Blackburn, do you
wish to -- is -- Mr. Masciale, is your motion

similar in nature? I can let you present and then
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Mr. Blackburn to do them individually, or would you
respond to them jointly?

MR. MASCIALE: Your Honor, my motion is
slightly different and goes to the substance of the
case. So I'm happy to wait and let Mr. Blackburn
respond to Mr. Bell's motion, or however the Court
would like.

THE COURT: All right. Yes, sir,

Mr. Blackburn. Okay. Let's unmute him.

Can you hear him now -- hold on one second.
There you are. My law clerk -- okay. Now. All
right.

MR. BLACKBURN: Thank you, Your Honor. May it
please the Court.

Mr. Bell proposed an argument that left out
some —-- (inaudible) —-- such as the 2017 settlement
agreement arose out -- it's in my memorandum, and
I'm sure Your Honor had a chance to read all the
briefs and memorandums afforded in this action —-
but included in Mr. Bell's memorandum is a 2016
complaint. That's how this whole action started.
It was amended on the Fourth Amended Complaint, it
was also attached to Holder's memo, Exhibit
Number 2, Fourth Amended Complaint, to request a

Jjury trial.
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The master deed, which was included —- I
opposed Mr. Holder's, HOA's memo, which I've agreed
to here today, it's included in Exhibit 3. The
HOA's master deed is a contract too, it requires
arbitration right there on the top. And it's --
it's conspicuous and noticeable. Nobody -- and they
filed this 2016 complaint, by the way, with not
complying with arbitration provisions in the master
deed, which is contract, and not giving my client
notice of the 2016 complaint, which by the way he is
a named party on that complaint.

And Your Honor, I -- maybe you have, but I
never heard of bringing a complaint on somebody
without their consent or knowledge, which is exactly
what Frank Smith, the HOA's attorney —-- which
Mr. Bell's talking about -- did. He filed this
complaint three months before Holder left. Holder
left because of Exhibit A to my memo, which is an
engineering report performed in 2015 outlining all
of the construction defects, in anticipation of the
2016 lawsuit. And by the way, none of those damages
have been corrected to date.

The main point is arbitration provision was
completely violated and ignored by the HOA's —-

class counsel. It also seeks a jury trial, which is
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not allowed in this action -- and that's in the
bylaws, that anyone who -- and it's in my memo, Your
Honor -- to my memo, and I'll pull out my memo if I
can find it -- it's in my memo where under
miscellaneous provisions in B: (Reading)

Anyone who attempts to bring a
jury trial will be barred.

"Will be barred." And that's exactly what
Mr. Bell's client allowed to be done. And in
those —- and under B it says: (Reading)

Holder -— Mr. Bell's client -—-
will fully-enforce the provisions of
the master deed.

So how -- my question, Judge, is how can he
come in and say my client breached the commercial
settlement agreement, which he didn't know anything
about until May '17. That's in the e-mails that
Mr. Bell referenced. He left out a lot of things in
that nice presentation he gave. A lot of issues
that arise through questions of fact, but it should
be submitted to this jury.

| And it -- a lot things, including the
arbitration provision was not invoked, including the
fact that while Holder owned the property he leased,

parking spaces, which is violative of the master
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deed itself. That's another violation. They didn't
invoke the arbitration provision.

They also -- if you look at Section 7 of the
master deed —- restriction -- (inaudible) --
separate conveyance of the common elements. And
goes on to Page 16 and it says, including parking
spaces, commercial parking spaces.

And so they try to argue about constructive
notice —-- we'll bounce around on that -- but
constructive notice of what? The commercial
spaces ——- I'll get to that later -- it came back to
seven —— I don't want confuse, Your Honor -- seven,
on page 16 says: (Reading)

May not be subject to a lease
between the unit owners or the
association and another party.

Loren Smith, who worked for Holder, sent my
client demanding e-mails -- the last one is
March 31st. TIt's uncontroverted that Mr. Holder was
gone in May, but yet, Loren Smith on behalf of
Holder Propérties, Inc., was sending my client

invoices demanding payment for the three parking

spaces that were part of one of his units that were

controlled and rented through the Marine Corps,

which is right up there on Blossom Street, as you're
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going up Blossom, on the left, there's that Marine
recruiting station. (Inaudible) -- involved in this
lawsuit, that and three others on top of that.

And the Marines had an agreement with Holder
that included three spaces, okay, it's Exhibit 22 to
Mr. Holder's deposition. Mr. Holder claimed
ignorance of a lot things when‘I took his
deposition. As a matter of fact, when asked about
the master deed, he said, you know, I had my
attorneys read it to me. I'm kind of familiar with
it, but not really.

You would think that an attorney, such as Frank
Smith, would —-- we'll gét to Frank Smith in a
minute -- you would think an attorney would say,
hey, Mr. Holder, guess what, this master deed --

(inaudible) -- or miscellaneous deed 4, he entered

-in this master deed so that the arbitration would be

instituted or brought. That's why he did a master
deed.

And then he also found himself to defend the
jury trial actions, which are fraud. He did
neither. Especially in the 2016 complaint, which is
Mr. Holder's memo, which he didn't mention.

2016 -- February 9th, 2016, he filed a

complaint against Holder because of all these
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deficiencies outlined in the ABS report. So the HOA
filed a suit through ultra vires actions, pursuant
to my expert, Mike Paradis, which is included in my
memorandum. Mr. Paradis opines that Defendants'
motions for summary judgment should be vacated
because it's based on settlement agreements that
should be vacated due to being cobtained through
ultra vires actions taken by Mr. Masciale's clients
in addition to Holder.

So Holder not only violates —— talk about
violating a contract -- and I appreciate all the
case law -- but when it talks about breach of
contract and you're talking about a master deed, its
strict compliance. That's what the HOA statute
says, any violations to the bylaws, regulations --
I've got it somewhere around here, again as cited in
my brief. Strictly complied with. Strict
compliance with the master deed.

Well, when the master deed says this is subject
to arbitration, and neither Holder or any other of
the 38 defendants invoke arbitration provisions,
that's a violation right there. He let it go
through a settlement, a settlement.

Then when it came time to settle it, he came to

my client and said, by the way, you got to sign the
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commercial release agreement -- and that's included
as Exhibit 9 to Mr. Bell's argument. And then he --
you know how it goes. Mr. Smith and Mr. Therow, I
appreciate ADESSO e-mailed me for the first time --
this is May 21st, 2017 -- Mr. Bell made several
references to '17 -- well, my client responds to
you, I appreciate for the first time e-mailing me
the ABS report. He looked at it, because Mr. Smith
said, you got to sign it, you got tc sign it. You
have an obligation under the master deed. Master
deed says you got to sign it, have all unit owners
sign it or you will get sued. Right.

Mr. Smith conveniently forgot to mention to my
client, by the way, that a master deed requires
arbitration, binding arbitration. Mr. Smith didn’'t
tell that to my client, because Mr. Smith wanted my
client to sign the commercial settlement agreement
so they could settle the case. And they settled it
in 2017, but my client said -- (inaudible} --
affidavit, which is attached to my memorandum.

He struck through the first one. He got an
indemnification provision because the building still
leaks. It leaks all into the Marines and it leaks
into the three units above that, because the HOA -—-

now run by Mr. Masciale's client -- hasn't done
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anything to stop the roof leaks that were known in
2015. It still leaks causing -- giving my client --
my client's failure of business, lease turnover is
unbelievable because it still leaks as of today.

So the indemnification that my client got from
Mr. Smith is totally protected from all damages
through the construction repairs. That was back in
2017, almost four years ago.

And now the HOA -- just to bring you current to
it ~-~ the HCA is trying to put an assessment on
those unit owners for almost $16 million, and they
entered into a settlement agreement for $7 million
of which unit owners only got 4.8 million.

Mr. Smith walked away with the balance.

And now the unit owners over there are left

‘with a building that is in the same —-

{inaudible) -- as before. No repairs have been
done. And so now they come back, and say, well, we
got to fix these repairs. It's going to cost
somewhat similar to the estimate that Mr. Smith
produced in the construction repair defect claim
brought in 2016. And the repairs still haven't been
done. My client still has an indemnification
provision that protects him -—- and it's in the

contract too, signed.
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S0 —-— and the other things that Mr. Bell

conveniently forgot in his PowerPoint presentation

is this fourth amended complaint -- (inaudible,
sound cut out) —-- already testified, it's the fourth
amended complaint. Mr. -- the Plaintiff's counsel,
Mr. Smith -- never seen anything like this either --
he includes that -- he includes negligent
misrepresentation -— which we'll get into in

Mr. Masciale's argument. But he also includes a
provision barring the defendants from invoking any
of their rights pursuant to the master deed.

and that gets back to the start. Mr. Smith
says he's going to waive -- and this is in his
fourth amended complaint -- you're going to waive
any arguments as to delay or statute or repose --
and I can get to that part -- it's -- again, it's in
Exhibit 2 to Mr. Bell's memorandum.

Not only has Mr. Smith tried to strip
provisions of the arbitration provision in the
contract, master deed, he also says both defenses
are relied upon using statute of limitations,
statute arose as a defense.

So it's almost what my expert, Mike Paradis
says, incredulous that Mr. Bell and Mr. Masciale can

come before this Court and say that that commercial
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settlement agreement is of any force or effect. And
meanwhile, my expert, Mike Paradis, who hasn't been
deposed yet, he says settlement should be vacated,
the entire lawsuit should be vacated, because it's
brought about by breaches of the master deed and
ultra vires actions taken on behalf of the HOA.

The HOA knew about the arbitration provision in
their own master deed. They didn't invoke it.

Mr. Holder, yeah, he —— I didn't name him
individually, I took his deposition where he
testified, yeah, I kind of read the master deed, and
my attorneys explained to me the important parts.
But that's not enough, he got sued.

What about the important parts? The important
parts where he agreed to hold Defendants to the
arbitration provision, which Mr. Smith tried to
strip from the defendants of which Holder was one.
He never came forward and said, oh, by the way,
guys, this lawsuit is pursuant to arbitration, not a
jury trial. And the fourth amended complaint
demanded a jury trial by class counsel, Mr. Smith.

So it's all through the master deed, which is
included as Exhibit 3, I believe, from
Mr. Masciale's argument. The whole master deed.

And -- all of these. So not only did Mr. Holder
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breach his contract by not invoking arbitration, he
also breached it by not enforcing arbitration, which
was incumbent upon him pursuant to the contract. He
also leased, according to Article 7, commercial
parking spaces and got money as of late.

So, Your Honor -- and I could go on -- this
argument would take all day, because, you know --
(inaudible) -- it involved that Mr. Bell and
Mr. Masciale failed to acknowledge.

And Mr. Bell's assoclate, Mr. Heffer, called me
when I first filed this lawsuit in 2019, well,
Holder's gone. And I had tec show him these e-mails
from Holder's own representative, Mr. Loren Smith.
Mr. Loren Smith saying they're still charging my
client for parking spaces, which is violative of the
master deed.

It took this for me to give them -- which I
produced to them a long time ago —-- by the way, we

beat the statute by three months. You're still

invoicing my client in March of 31 (sic). Holder
left in May of 31 (sic). I know, Judge, this is
some —— and it is -— it's incredulous to me that it

comes to this. So there's issues of fact all
throughout this.

And by the way —-- and I'll address this
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later -- but Mr. Bell's argument is all about the
breach of the commercial settlement agreement, which
was brought gbout by undue influence. Read the
affidavit of Darrell Carey that is included in my
memo. Mr. Carey signed the release agreement.
Mr. Carey was very well-versed in that master deed.
Mr. Carey said: (Reading)
To the best of my knowledge,
none of us as owners, including
Dr. Tadros, were given the
opportunity to exempt ourselves from
the lawsuit or settlement. Me,
myself, and other owners, including
Dr. Tadros, might have other claims,
but no other recourse but to sign the
settlement agreement and release,
So Mr. Bell talks about substituting someone's
mind with somebody else's, Mr. Herring, who's a
board -- on the bcard at that time and a board
president: (Reading)
We were left no other choice.
I don't know what -—- I don't know what duress
could be other than that. And I think the Williams
case that Mr. Bell quoted talks about substituting

one's mind for another, giving them no other choice,
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so —-- but duress active, it's wviable and there's so
many issues ‘of fact that if the Court rules
consistent with the case law, a scintilla of
evidence, there's way more than a scintilla of
evidence in this case that I could talk about that
narrow's Mr. Bell's request. I ask that Mr. Bell's
motion be denied. I also request, before
Mr. Masciale even talks about his arguments, because
I can address those too ~- because there's issues of
fact in his. For instance, had Dr., Tadros, when he
first became aware -- this will go into my estoppel
argument. My estoppel argument 1s, based on
Defendants' conduct, Holder knew arbitration, Holder
knew —- Holder posted signs similar to this as the
City of Columbia came out there in 2018 and took
down. Which was (inaudible) until the City came out
there and changed the sign and that is consistent
with the master deed -- exclusive use of the
commercial tenants. They changed it. Because it
says —— yes —— and this is Exhibit 4 to Mr. Holder's
deposition -- they changed the signs to correctly
reflect retail parking only.

So if you go into a McDonald's and you want to
buy a Big Mac. And you go in and they tell you, no,

no, this isn't a McDonald's, this is Hardee's, we
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don't serve Big Macs here. Similar to the signage
that says Guests/Retail, what are you going to
think? Is that ambiguous or vague? I think

Mr. Paradis addresses that and other things in his
affidavit.

In addition to the settlement of 2016, which
wharfed into a fourth amended complaint in 2017,
which arose in 2016, three months before Holder
left. And Holder knew about that lawsuit and still
failed to invoke the arbitration provision. Clearly
violative of the contract, master deed. Clearly
violative of leasing the parking spaces, like Loren
Smith was trying to do, and Mr. Holder did up until
he left in May of 2016.

So there's so many breaches. And I can go into
a lot more breaches in that master deed, if the
Court wants. But, clearly -- not clearly -- it's up
to a jury trial to determine i1f that commercial
settlement agreement, which Mr. Bell hangs his hat
on, is legitimate. Not in my expert, Mr. Paradies'
opinion.

He says it was obtained by A) ignoring the
arbitration provision. It was also obtained by
improper actions of the HOA board, the board

control, Mr. Masciale's client. It was never —- the
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settlement was never approved. There was never a
vote to approve the settlement. There was never --
the Court took it upon themselves just to do it in
their own time. They never told the board.

And by the way, the board is over there right
now, in addition to being hit with a potential
516 million assessment, there's several of those
unit owners over there in ADESSO right now that are
upset.

Mike Munson is the property manager now. And
Mike Munson has been trying to attempt to buy this
ABS report and repair contract. Which if you read,
Mr. Paradies' affidavit, the repair contract right
now they're trying to hit them with is something
they should have settled for in 2017.

But they fast tracked -- I've been doing
construction litigation for over 20 years, I've
never seen a horizontal property regime case brought
in 2016 —-- February in 2016, and settled about a
year—and-a-half later for $7.5 million.

I just found out the other day, yeah, they took
a couple depositions, but they never invoked the
arbitration provision. And Mr. Holder just rode
along with it the whole time and never said, oh, by

the way, this is subject to arbitratiocn. And also,
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I have the duty to Defendant to make sure it's
invoked.

THE COURT: All right, thank you. All right.
Mr. Bell, any reply? Brief reply?

MR. BELL: Briefly, Your Honor.

We're not here on the substance of what
happened way back when. But there was nc¢ argument
that the release doesn't say exactly what we said it
says. It's a general release, very common. AS
Mr. Smith noted, Defendants want a complete release.

The arguments about arbitration, here's what
I'1l say about that. Arbitration can be waived. We
all know that. She's engaged in the civil court
process with —— with the Court Common Pleas in the
District Court. You waive the right to compel
arbitration.

The plaintiff is subject to the same
arbitration provision and jury trial waiver that
everyone else is, yet, here we are in this lawsuit
with a jury demand. So that's little out there.

I feel obligated to -- even though I have to
take it as true today, I feel obligated to defend
Frank Smith. I've known him as a lawyer for
29 years. I don't think he did the things he's

accused of doing, but we have to take it at face
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value.

But what matters for purposes of Holder's
motion is that the release is a contract. He
acknowledges he signed it. And duress deoesn't apply
to Holder. He can say whatever he wants. He can
sue Frank Smith. He can sue the HOA, as he has.
It's all immaterial to Holder. He cannot sue Holder
because he released him. And under South Carolina
law, acts of alleged duress by Frank Smith and the
HOA do not have anything to do with Holder.

We would ask that the release be -- and
stipulation of dismissal be enforced as written.
That Holder be handed judgment as a matter of law.
And that the Court enter an order finding that
Dr. Tadros is liable to Holder for attorneys' fees
that will be determined later. That's all I have.

MR. MASCIALE: Your Honor, if I may reply to
that. I've known Frank Smith for 20 years. He's a
fine lawyer. I get along with Mr. Smith. He just
so happened to be the attorney representing the HOA.
So Mr. Smith is as well-versed or more than I am in
construction litigation. {Inaudible) Mr. Smith
didn't invoke arbitration. He didn't. And he let
it run to a jury trial.

And we're not —— Mr. Smith is just Mr. Smith.
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I mean, he came -- he came to my client and said,
You need to sign it or you're going to get sued. He
did that. He didn't talk about what other parts of
the master deed were involved, like arbitration.

In essence, what we're here right now, Judge,
is te have that settlement, that settlement and
release agreement voided, set aside, because it was

cbtained by ultra vires actions. 1It's also

obtained -- it breached the master deed --
(inaudible) -- of which provision Mr. Smith knew the
arbitration provision, and he -—- he violated that.

And the commercial release and settlement agreement
was just a natural process of the settlement.

He already signed a release of settlement
agreement. Mr. Smith deemed -- and Dr. Tadros
didn't -- he didn't know about it until May of 2017
when Mr. Smith said, Hey, you need to sign this.
Dr. Tadros said, Wait a minute, hold on. I never
knew anything . about this. He —— Mr, Smith said,
well, wé'll -— you know, you need to sign it or
you're going to get sued.

And by the way, he'll -- (inaudible) -- so he
got Dr. Tadros to sign it. But he didn't -- didn't
bring up the fact that it was subject to

arbitration.
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And yes, we -— I'm glad Mr. Bell brought thatl
up. Yeah, we're -- we're —-- as the holding in the
Gates of the Williams-Brice case I cited in my memo,
the Gates case held that arbitration provisions are
enforceable. And it was set aside because —- I know
the plaintiff's lawyer in that one, from Charleston,
and a Howard Van Dine of Nelson Mullins. After --

{inaudible) -- ruled on the lower court, circuit

court, the court of appeals overturned it saying the

arbitration provision is valid. But the plaintiff
is entitled to a non-jury trial. 2And we'll be --
we'll be more than happy to have this matter heard
before a non-jury.

THE COURT: All right. Let's hear from
Mr. Masciale, because I know you all requested
30 minutes --

MR. BLACKBURN: Yes.

THE COURT: -- and we'ré over that time.

Mr. Masciale, I'll be glad to hear from you,
and then, Mr. Blackburn, I'll hear from you.

MR. MASCIALE: Thank you, Your Honor. May it

please the Court. I will try -- (inaudible, sound
cut out)
It's a simple lawsuit with -- (inaudible) --

despite what Mr. Blackburn has told you. And I
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don't use this word lightly, but this is a frivolous
lawsuit in which the plaintiff and his
hired-representative failed to do, really, any due
diligence at the time the plaintiff purchased these
commercial units at the ADESSO in 2014.

Which, I would add, the purchase price was
slightly under $2 million, so this was a substantial
purchase. And now because the plaintiff's units,
some of his —-- (inaudible) -- the plaintiff regrets
his purchase. I think he's having some buyer's
remorse. And he's seeking to blame anyone other
than himself for failing to do his own due
diligence.

So some additional factual background --

Mr. Bell did a good job with most of the facts --
but just to give you kind of context of the dates
we're talking about.

The master deed that established the ADESSO
Horizontal Property Regime was recorded in 2008 in
the Richland County Register of Deeds office. And
in the master deed, specifically Section 5(C)5, it
allocates that a specific amount of commercial
parking spaces. In the initial master deed it was
17, that's's since been bumped up to 21. But,

anyway, it allocates those as limited common
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elements which specifically benefit only the
commercial units, and they're reserved only to their
use.

So it's stated clearly in the master deed that
those specific spaces are only supposed to be
allocated to the commercial units. And that was
recorded in 2008.

Now, in 2013, which was a year .before the
plaintiff purchased his units, the owner of the
ADESSO, ADESSQ/COLUMBIA, LLC, recorded a fourth
amendment to the master deed which reallocated those
same spaces -- and as Mr. Blackburn said -- to the
use of both the commercial and residential guests.

So it effectively contradicted the master deed
and -- such that the commercial spaces were no
longer used —-- or no longer dedicated solely to the
use of the commercial units. And that was
commercial spaces 1 through 17, 108, 157, and then
220 through 221.

Now, in 2008 Holder, as the developer of the
property, submitted an amendment to the planned unit
development documents on file with the City of
Columbia zoning, which, as the zoning administrator
testified, controls the parking allocation for the

ADESSO. The normal City of Columbia zoning does not
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apply when there is a PUD document which
specifically references parking requirements.

So Holder submitted that to the city based an
assumption of about 4,000 square feet for the
commercial units, which would entitle the plaintiff
to 17 spaces -- oh, no -- oh, I'm sorry, 19 spaces
within the ADESSO itself and seven on-street
parking, public parking, which could be used to
satisfy that requirement.

Now, the plaintiff takes issue -—- and I think
his memorandum —-- or his affidavit from his
purported expert alsc takes issue with what they:
call the fraudulent conversion -- or fraudulent
alteration of the PUD to reduce the amount of square
footage that the commercial units comprise.

However, the PUD amendment, which is -- I
believe it's an -- (inaudible) -~ I think it's
Exhibit 2 -- or Exhibit 5 to the deposition of
Rachel Bailey, the zoning administrator, which is
Exhibit 7 to my memo. The PUD provides a formula
for scaling to determine the required parking
requirements, based on increases or decreases in
square footage.

So I will get —— I'll get to that more later,

. but suffice it to say there was no -- there was no
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fraudulent concealing or alteration of the square
footage. This is a baseline requirement for --
(inaudible) =-- as this increases, this is how the
parking will be calculated moving forward. So just
to -- I wanted to address that.

But, as I said, both the master deed, the
fourth amendment to the master deed, and the 2008
PUD amendment were all public records and matters of
public knowledge by the time Dr. Tadros, the
plaintiff, purchased his units in 2014.

So under -- under the equitable statute of
limitation Dr. Tadros would have to have brought his
claims within three years of their -- (inaudible).
The plaintiff is -— or what Mr. Blackburn is
attempting to argue that Dr. Tadros' actual
knowledge is not necessarily or not particularly
relevant to a discovery fule analysis under the
statute of limitations.

The test for when a cause of action accrues is
when a person of common knowledge and experience in
the exercise of reasonable diligence should have
known or would have known the cperative facts giving
rise to their claim.

And it's interesting to note that in their memo

they cite a case, which I believe -- (inaudible) —-
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is Cerone versus Kressler case, which stands
directly against the proposition they're trying to
make, that is, his actual knowledge is what governs
here. And the case specifically states, the Supreme
Court said, the appellate time starts at the time of
discovery, the time the -- and this is a med mal
cése -— when the ftreating physician's actual
negligence becomes known.

We rejected the same contention. It's not a
subjective inquiry, Your Honor, it's an objective
standard applied to the facts of the case. And
here -- (inaudible) -- with constructive notice of
the documents that are in the public record at the
time he purchased his units.

He purchased them in December of 2014, and as I
said, those three documents -- which Dr. Tadros
testified before that he understood the fourth
amendment to the master deed violate both the ADESSO
master deed and the ADESSO PUD documents. When he
finally looked into them in 2017, there was nothing
prohibiting him from examining those records in 2014
when he purchased the property.

And, in fact, anybody who's purchasing
commercial property, especially of that -- that

significant of -- (inaudible) -- of title, zoning
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and other related documents.. However, that was just
simply not done. Dr. Tadros testified that he
personally did not review any of those documents,
and that his agent, hired to help with the
transaction, also didn't review any of those
documents.

In fact, it should be noted that Dr. Tadros is
currently 1in a lawsuit against that agent for the
very same negligence, essentially, that occurred
here, where he did not review any of those relevant
documents.

So -- {inaudible) ~-- that the fourth amendment
violated all of those documents. And that he had or
his agent looked intc those before he purchased the
units in 2014, he would have been made aware of
those wviolations, and would have been able to either
not purchase the units or he would have been in a
position after to pursue those claims.

And it's interesting to note that prior to the
2014 transaction, Dr. Tadros has testified he had --
he had purchased another four commercial properties.
I believe three of which were for investment
purposes before this. So he was not ——-

(inaudible) -- so-to-speak. He was relatively

sophisticated and experienced, but for some reason
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chose not to review any of these title, zoning or
parking issues when he purchased the units in 2014.

In fact, he testified that he didn't even
personally visit these units until 2016 or 2017,
which would be two to three years after he bought
them. And that's the constructive knowledge piece
of that. So he's charged with knowledge of all
those facts, which 1f he had investigated, he would
have found out his claims.

But it gets even -- we can go even further than
that. And I think as Mr. Blackburn had mentiocned,
in early 2015 -- (inaudible) -- that there might be
some issues relating to the parking at the ADESSO.
He received notification from both Holder
Properties, the property manager, regarding the
leasing of three of the commercial spaces back to
him. Which he testified he knows now, now that he
looked into it, violates Section 7 of the master
deed which prohibits leasing of those spaces in that
manner. And he also received an e-mail from one of
his tenants, the United States Marine Corps,
threatening to vacate their space unless they were
given sufficient parking.

S¢ he had actual notice, in addition to his

constructive notice, that there were some issues
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with the parking that had he pursued those,
investigated them, he would have discovered those
claims, that the current -- or the allocation of the
parking spaces at the time violated the master deed
and City of Columbia zoning, the PUD requirements.
For some reason he didn't do that until 2017.

However, Your Honor, again, under the discovery
rule, the plaintiff's claims regarding parking
accrued at the latest -—- we'll just say at the
latest -- by 2015. And so he was required to bring
an action to enforce those claims by 2018, at the
latest. As we've established, he didn't file his
complaint until February of 2019, one year after the
statute.

And so with regard to the parking, his claims
are barred by the statute of limitations. And so we
would ask the Court to add our judgment as a matter
of law in favor of the association and the
Horizontal Property regime on that basis.

There are no genuine issues of facts here that
he should have -- and there were facts existing at
the time he purchased the property and right
thereafter, that would have given him notice of the
claim —- his claims, and that he failed to bring his

claims within the required statute of limitations.
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Now, briefly, with regard to his claims fof
declaratory injunctive relief. We have testimony
from Rachel Bailey, again, the City of Columbia's
zoning admiﬁistrator, who testified all to the
current parking requirements applicable to the
ADESSO commercial units.

Namely, that with the current square footage —-
which the parties do not disagree about of
8,139 square feet, based on the formula contained in
the 2008 PUD amendment regarding parking spaces.
Now, under a city zoning ordinance applicable to
PUDs, as Rachel Bailey testified, up to 50 percent
of that requirement can be satisfied by public
on-street parking.

There's no genuine;issue of fact here, Your
Honor. That the plaintiff currently has 21 parking
spaces within the building itself for his commercial
units, and there are at least 17 public spaces along
Blossom Street on either side of -- or I'm sorry,
along Main Street within a hundred feet of the
building, which can be used to satisfy those parking
requirements.

So, according to Rachel Bailey's testimony,
which has not been controverted, the plaintiff has

at least 38 spaces that are devoted to his -- the
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use of his commercial units.

So with regard to the standard for injunctive
relief, Your Honor, the appellate courts of South
Carolina have made clear that injunctive relief is a
drastic remedy that should be applied with caution.
And one of the things that courts should consider
would be weighing the benefits to the plaintiff of a
prospective injunction -- (inaudible) -- or to
Defendants.

Well, here the plaintiff would not get any
benefit with an injuncticn being imposed. He's
already gotten the relief he seeks, which is the
proper allocation of parking spaces under the master
deed and the PUD. And as we have, again,
uncontested testimony —-- and I Qould note that if
the plaintiff is looking to use the affidavit of
their purported expert, Michael Paradis, I see
nothing in there that gualifies him as a zoning
expert competent to testify about any of those
matters, not to mention a lot of the --

(inaudible) -- just a lot of lack of secondhand
knowledge and do not assert things that would be
admissible evidence, which is required under
Rule 56.

But not withstanding that, there's been nothing
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seriously controverting the City of Columbia's
zoning administrator's testimony about the spaces
meeting the zoning requirements and there being no
current zoning violation at the ADESSO. So, again,
the plaintiff would not have a benefit from
injunctive relief here.

And it's really the same argument for his
declaratory Jjudgment claim, because to present a
justiciable controversy under the declaratory
judgment act, as Your Honor knows —-— (inaudible) --
here that the claim is moot. The plaintiff has the
relief he's seeking. He has the spaces he's
entitled to. And there's no genuine issue of facts
about that.

Moving on to the plaintiff's claims for
negligent misrepresentation and constructive fraud,
and this seems to be a point on which tﬁe plaintiff
and the ADESSO defendants agree. Your Honor, an
essential element of both claims is that a false
representation has to be made.

The ADESSO defendants never were in contact
with the plaintiff when he purchased his units and
that -- (inaudible) -- my clients made
representations to him that had induced him into

purchasing the commericial units. The plaintiff
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admitted in his deposition that he never spoke to
either -- or to the ADESSO defendants and nor did
his agent, before the transaction.

So there's no genuine issue of facts here.
That one of the essential elements of these two
torts is -- is missing. There were no
representations, at all, made to the'plaintiff that
induced him into purchasing these units.

The plaintiff, as was said earlier, purchased
them from the prior owner, which was a man named
Ford Elliott who was not associated with thé ADESSO
defendants. The Plaintiff's memo -- memorandum,
which he submitted, admits the same. He stated as
much by saying he never -- he didn't purchase the
units from my clients.

And to the extent that -- if the plaintiff --
if Plaintiff's counsel here is trying to argue that
somehow leaving the retail/guest size in place until
2018 somehow constitutes the negligent
misrepresentation or the constructive fraud, one of
the elements of both of those torts is that the
plaintiff has to justifiably rely on any such
representations.

And as ‘I stated before, everything that would

show the plaintiff that he had these claims related
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to parking were all matters of public record since
2013. And where the party has the means —-- or he
has actual knowledge of the falsity of a statement
or the means of obtaining that knowledge, the party
can't justifiably rely on any of those
representations. And that's —- that's Quail

Hill, LLC versus County of Richland, which was

387 South Carolina reports 223.

So to the extent they're trying to ‘argue that
somehow leaving those signs up misled the plaintiff
into not bringing claims or anything to that effect,
he had no right to rely on any of that.

First of all, we don't contend there were any
representations about that. But even if there were,
he had the means to know that -- the errors of
those, quote, ungquote, representations as early as
2014.

So —-- (inaudible) -- again, he knew that his
claims fail -- his claims for negligent
misinterpretation and constructive fraud fail as a
matter of law on those grounds as well.

And that -- regarding Plaintiff's claims about
the assessments. Your Honor, the master deed is
essentially a contract between the owners of the —-

in the association. And the master deed states,
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with regard to the calculation of assessments,

that -- and the bylaws also state this —-- generally,
each unit owner is assessed a portion of the HOA's
total annual expenses in proportion to his interest
in the HOA.

Well, in Plaintiff's case, his two units
comprise a total of 8.544279 percent in the entire
HOA. But Section 5(A4) (3) of the master deed also_
states that: (Reading)

Separate budgets for the
commercial and residential units
shall be developed annually, and no
cost, expenses and budget items
specifically attributed to
residential units shall be
included -- (inaudible). 8o,
likewise, cost, expenses and budget
items which affect residential and
commercial units shall be
appropriately allocated in relation
to use by the owners of such units.

As set forth in the affidavit of Michael
Munson, who has over 30 years of property management
experience, and who alsoc has personal knowledge of

the calculation of these budgets because he was
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involved with them, these budgets to the plaintiff's
commercial units were calculated properly.
(Inaudible) -- which he should be assessed under the
bylaws. But because the master deed requires the
allocation of budget items between the residential
and commercial units, the plaintiff's annual
assessment is reduced by the budget items which are
only —— as per the master deed -- which arxe
specifically attributable to the residential units.

Anything else which benefits either of them,
which is the large majority of the common and
limited common elements at the ADESSO, are properly
attributable to the commercial use. And they have
to be further reduced in proportion --

(inaudible) -—- of those.

And so using that formula as set forth in the
master deed, Mr. Munson calculated that, for
example, in the 2018 budget, the plaintiff was
assessed a total of slightly over $19,000 -- and
this is paragraph 23 of Mr. Munson's affidavit.
That's a total of 2.77 percent of the total amount
of cost and expenses for the association that year.
Paragraph 24, 2019 is similar, 2.85 percent of the
total. And then 1 percent -- (inaudible).

But the point is, those —- the assessments

1217



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

charged to Plaintiff's units are in compliance with
the master deed and the rest of the governing
documents for the ADESSO. Plaintiff pays
significantly less than the amount he should if
we're just going off of the -- his entire percentage
interest in the regime.

'So, Your Honor, I know there's -- and I'm going
to wrap it up here pretty soon -- but there's really
no genuine issue here of fact that these comply with
the requirements of the master deed. And I know
that the plaintiff has the affidavit of Mr. Paradis.
However, he doesn't set forth a formula or any
conclusions about how these assessments should be
calculated instead.

In fact, he -- I think he just states something
to the effect of he thinks these assessments are
slightly high, or that some shouldn't be allocated
to the commercial use. But he doesn't say which
specific ones that he takes issue with, nor did the
plaintiff in his deposition.

All of their conclusions are based, really,
only on personal conjecture or the hearsay
statements that the plaintiff spoke with some of the
commercial tenants, which wouldn't know how they're

calculated anyway because they're not members of the
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associlation.

And I know Mr. Blackburn will probably raise
the scintilla of evidence standard to try and oppose
our motion on this point. However, there is another
important point when reviewing -- or when taking
into consideration the standard for summary
judgment. And that is when the evidence is
susceptible of only one reasonable interpretation,
summary Jjudgment may be granted.

And that's in the Holmes versus East Cooper
Community Hospital, 408 South Carolina 138. And
then that's cited in my memo under procedural
standard.

And based on the evidence we have, there's no
real genuine issue of fact on this point. We have
an affidavit of the property manager with personal
knowledge of how these budgets were calculated,
setting forth a formula of how they were calculated
based on the master deed. And so far the plaintiff
has only been able to put forth just speculation and
no real formula to counter that.

So we'd also ask the Court to enter summary
judgment on that point, that the association did
not -- (inaudible). Now, with regard to

assessments, did not breach any duty owed to the
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plaintiff with regard to assessments, and that the
assessments comply with all the association's
governing documents.

And then on the last point, Your Honor, there's
a matter —- and I don't believe Plaintiff addressed
it in his memorandum, but I did want to bring up
that the plaintiff has -- has agreed to withdraw his
unfair trade practices claim as it relates to the
BADESSO defendants. And that's included in his
answer to Interrogatory -- our interrogatory No. 12,
which is Exhibit 9 to my memorandum. And he also in
his deposition, which Exhibit 8 in my memorandum.

So we would also ask the Court to dismiss that
claim on that basis, that he is withdrawing his
unfair trade practices claims.

and so, Your Honor, just in conclusion, based
on everything we have so far in discovery, there is
no genuine issue of facts, that all of these claims
are either barred by the statutes of limitations, or
the ADESSO defendants have complied with the
relevant provisions of the ADESSO governing
documents.

And for that reason, we would ask the Court to
enter a judgment as a matter of law on --

(inaudible) -- defendants on all of Plaintiff's
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claims and to dismiss them with the prejudice. And
we reserve the right, as well, to wvisit the
attorneys' fees issues and South Carolina frivolous
civil proceedings sanctions issues at a later date.
Thank you.
THE COURT: All right. Mr. Blackburn, I'm

going to give you exactly 15 minutes to respond,

because we are way over the time that was requested.

And my court reporter has to take a lunch break, my
staff has to take a lunch break, and so do I. All
right.

MR. BLACKBURN: An hour.

THE COURT: This is only a 30-minute --
supposed to be a 30-minute hearing, and now we're
well over —-

MR. BLACKBURN: An hour.

THE COURT: Yes. Maybe like an hour and a half

now. But go ahead.

MR. BLACKBURN: Your Honor, thank you. I
respect that. Great. And the 15 minutes —-

And I'1ll start with Mike Munson, as reported

that Mike Munson's a property manager under CMM

Management at ADESSO right now. I issued a subpoena

to Mike Munson, and it was —- documents were due

December 30th.
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Mr. Masciale called me that Monday, the 30th,
and he asked me for an extension of time for an
affidavit that was signed -- (inaudible).

Mr. Masciale asked me for extension of time to
respond to the subpoena for the documents I
requested from Mr. Munson, including the items that
my expert, my purported expert -- which I named by
the way -- Mr. Masciale's very well of aware that I
named Mr. Paradis as an expert.

Mr. Paradis said I need this, this and this
from Mr. Munson so I can further -- (inaudible)} to
get into more detail on Mr. Munson's affidavit and
how it's improper. And Mr. Paradis did explain --
and I'll get my mem¢c -— on page 13 of Document 8 --
(inaudible) -- Plaintiff relates to the monthly
assessment he's being charged by ADESSO HOA. 1It's
all in my memorandum.

He had asked -- he's asked repeatedly for an
explanation on how the commercial property budget is
determined and never got a response until the
affidavit from Michael Munson dated
December 28th, 2020. Okay. My response to the
subpcena issues were due December 30th.

Mr. Munson was preparing an affidavit and there

was —-- in support of Mr. Masciale's client. It was
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filed with a motion for summary judgment the day
after Mr. Masciale asked me for an extension to
respond to Mr.. Munson's documents.

So for them to come in and claim that he's --
Mr. Paradis is not an expert and all that kind of
stuff. Mr. Paradis opined, and so did Mr. Holder
when I toock his deposition, and so did Dr. Tadros.
You know, they're conveniently ignoring the fact
that Dr. Tadros was deposed right here, he brings
legitimate issues about the prices he was charged.
(inaudible) -- required by the master deed related
to the resident and commercial units.

Mr. Paradis says, I have reviewed the affidavit
and the information provided. Sadly, there is,
quote, all caps: (Reading)

No explanation of the
methodology used to establish the
various line item fees, only a
statement that they are consistent
vear—-to-year.

And I could go on, Your Honor, but I'd be using
my 15 minutes. But contrary to what Mr. Masciale
argues, Mr. Paradis does include in his affidavit
issues he has with Mr. Munson's calculation of the

operating budget, and in addition to my client's
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questions. And that's why he didn't pay them. And
he was threatened with foreclosure because he was --
had questions, and he never could get a response
from the HOA.

And I'1ll move on from that. But as far as
negligent misrepresentation, again, the signs that
were kept there until 2018. Based on my client's
continued complaint through the HOA, CMM Management
had -~ their misleading. It says, Guests and Retail
Customer parking only. Well, guests for what?
Guests for one of the other 110 units in there, or
just for the retail? So they changed those signs,
2018.

And so when I -- when we're talking about the
case law, there's the case that I'll cite to you,
Hooper versus Ebenezer Senior Services. This stands
for equitable estoppel of the statute of
limitations. (Reading)

The equitable estoppel (a)
permit sought through the statute of
limitations as a defense. The
Defendant will be estopped to assert
the statute of limitations and bar of
a Plaintiff's claim, or Defendants,

when the delay that otherwise would
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give operation of the statute has
been induced by the defendant's
conduct.
Which it has been in this case.
I'll address one other significant point.
Mr. Masciale cited Eman. FEman is a medical
malpractice case. It also says this: (Reading)
When there is conflicting
testimony regarding time of discovery
of facts, including those of medical
malpractice claims, date on which
discovery should have been made
becomes an issue for the Jjury to
decide.
And, Your Honor, I'm going to finish within my
15 minutes, and I respect your time today. But I
would humbly request that the defendants' motions
for summary judgment to be dismissed, because
there's several issues of fact involved in this
case, pursuant to Hancock which -- and similar cases
of that ilk, that preclude summary Jjudgment.
And I would respectfully request that Your
Honor enter a judgment by denying both defendants'
motions for summary judgments based on the matters

heard here and my memorandum and other supporting
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documents.

THE COURT: All right. Mr. Blackburn, just —-
so on the gquestion of statute of limitations that
Mr. Masciale brought up. How is this not -- on the
issue with the parking spaces, he is saying that --

that there is -- the statute is limited, you are

barred by the -- the client is barred on the parking

claims because of the statute of limitations. Can
you address that, briefly?
MR. BLACKBURN: Yes, Your Honor, briefly.

My client made several complaints after he

purchased it in December of 2014, about the parking.

And in 2017 -- just aé in my memorandum -- a letter
dated February 15th, 2017, he brought those matters
directly to the attention of the ADESSO HOA,

Mr. Masciale's client. And that's what perpetrated
a changing of the signs.

S0 the defendants' conduct, similar to the
holding in Hooper, their conduct allowing these
signs to remain by charging him rent for the
Marines.

My client in his deposition, he testifies, who
would assume that they are in compliance. When he
found out they weren't, he wrote that letter on

February 15th, 2017 saying, Because I assume you're
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an hohest person, you're in compliance. He wrote
that letter when he found out they weren't in
compliance.

And, again, certain -- Mr. Holder -- to the
point of statute of limitations and actual
knowledge, those PUD documents are not --—
(inaudible) -- and was not recorded. So what kind
of constructive knowledge must you have. Okay. I
asked Mr. Holder, I said, you can't -- you can't
think of an answer as to why the master deed
identifying anyone other than Mr. Hedges, who worked
for Holder, committed a minor amendment on
February 8th of 2008. So after the master deed had
been filed, Mr. Hedges missed a minor amendment,
assuming that it's 4,675 square feet, it was 8130.
But Mr. Hedges, who works for Holder, says, no, no,
no, let's assume -- let's make an assumption. And
it does give the calculation, any increase above
4675 shall result in three-and-a-half parking spaces
for the commercial unit.

And I asked Mr. Blackburn, I said -- I asked
Mr. Holder, I said does that make any sense to you,
Mr. Holder? And Mr. Heffer objected. Mr. Masciale
objected. So the witness says, again, Hell no. To

me, I don't know, does make any sense or not.
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So based upon the equitable estoppel, you don}t
have to say —— (inaudible) -- representation like
the signage, like my client's complaints through the
HOA, Mr. Masciale's clients, like Loren Smith's
continuing charges for Holder of the parking spaces.

I would respectfully request that -- or submit
that the statute of limitations began to toll in, at
least in '17, February 15th of '17, or at the latest
'18, when my client filed his suit in February of
2019.

And one other point too. When Mr. Bell says
this is a second action brought by Plaintiff, well,
that's only because he owned those units. He was
never made aware of that until 2017, tried to hold
to the commercial settlement.

&nd, hopefully, that answers your questions,
Your Honor. And I'll be glad to address any more
that you may have.

THE COURT: All right. And my next question is
regarding Holder. My understanding is Holder was
terminated as the property manager in 2016. Is.that
correct?

MR. BLACKBURN: Yes. In May 2016.

THE COURT: All right. And they settled the

claims against Holder in May 201772
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MR, BLACKBURN: Yes, ma'am. And Mr. Holder
testified that he didn't even know if it settled.

THE COURT: All right. So, I guess what I'm —-

I guess what I'm -- so the claim -- in the —-- and
I'm —— in looking at the settlement agreement, and I
understand that there was an arbitration —-- I know

you're going to start on the arbitration

agreement —-- and you don't -- I'm guessing your
argument is you don't think the settlement is —-
agreement 1s valid because they failed to follow the
mandatory arbitration agreement. Is that --

MR. BLACKBURN: Yes, ma'am. And that's very
similar to the Gates case, Gates at Williams-Brice.
It's right on point, like I've mentioned. And the
reason it was —-- the circuit court was overturned by
the court of appeals, and then the plaintiff said,
oh, we'll —-- we'll just go ahead and settle before
it was bumped from the supreme court. So they
entered into a settlement agreement. The Gates case
said that arbitration provisions are enforceable.

THE CCOURT: Okay. I understand they're
enforceable, but I'm guessing -— do you think that
by entering into the settlement agreement, then you
end up waiving your right to the arbitration? I

think that's what Mr. Bell asserted.

1229



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BLACKBURN: Well, you -~- you can't waive
your right to arbitration because -- it's similar to
a Poison Tree, that commercial settlement —-
(inaudible) -~ required a non-jury trial. Which is
the case file said that's okay, we can have a
non-jury trial, but &ou can't have a jury trial.
And that commercial settlement agreement was proof
of a jury trial demand without my client's knowledge
of the suit and violative of the master deed, Your
Honor.

THE CQURT: All right. Thank you.

MR. BLACKBURN: Thank you, Your Honor.

MR. MASCIALE: Your Honor, if I may just to
address some points very briefly?

THE COURT: Yes, sir. Very briefly.

MR, MASCIALE: Yes, ma'am.

With regard to the documents that are relevant
to that request have already been produced back in
February —-- I think back in February. And
Mr. Paradis' affidavit even makes a reference to
those documents, it's paragraph 17 under documents
to review. It says: (Reading)

Defendant's production of
3,824 pages of documents, which

included meeting minutes from 2012
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through December 31st, 2019.

So to the extent Plaintiff's counsel is saying

he needs the documents requested in the subpoena for

his expert to review, he's already obtained them and

his expert has already reviewed them in preparing
this affidavit.

Conflicting testimony about the -- when the
plaintiff discovered the violations. Again, there
is no conflicting testimony on this. We know
Plaintiff actually discovered these in 2017. But
under the discovery rule and the statute of
limitations for those purposes, it's essentially
irrelevant when he actually knew, it's when he
should have known.

And for the facts -- and under the facts of --
you know, as I've already laid out, he should have

known, at the latest, 2015. And he failed to bring

his claims within the time required by the statutes.

And then on -- to the equitable estoppel
argument. I believe equitable estoppel --
{inaudible) —-- of the existence of those claims.
There was no evidence that the HOA concealed
anything. And the fact that they changed the signs
when requested to do so by the City of Columbia

zoning, to bring them into compliance with the

1231

67



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

master deed and the PUD requirements, is not an act
of concealment of the claims at all.

And the fact is the plaintiff should have known
about his claims three years before that, and failed
to take any efforts to investigate them until 2017.
Almost three years after he purchased them.

So, again, Your Honor, we would ask the Court
to establish -- (inaudible) —-- on all of Plaintiff's
claims. Thank you.

THE COURT: All right.

MR. BLACKBURN: Your Honor, one minute, one
minute.

THE COURT: Yes, sir.

MR. BLACKBURN: The documents I have obtained
were from Mr. Masciale's clients. They weren't from
Mike Munson. And, yes, my expert, Mike Paradis, did
review all those documents. They were incomplete.
It took me six months to get the HOA's documents. I
worked with Mr. Masciale, I gave extensions. Like I
said, it took me six months to get those documents.
So my expert says they're not complete, therefore 1
need them from property manager, Mr. Munson. We
still haven't gotten them yet, Your Honor. And I so
appreciate your time today, Your Honor, but I

believe -- again, I'll reiterate, those motions for
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summary judgment should be denied because there’'s
several issues of fact that need to be addressed to
a jury and they -- and -- (inaudible) -- therefore
results and the motion for summary judgment be
denied, in my opinion.

THE CQURT: All right. Thank you.

And anything else from you, Mr. Bell? Since T
let everybody else speak, I believe in giving equal
time.

MR. BELL: I just want to say thank you, Your
Honor.

THE COURT: All right.

MR. MASCIALE: - Thank you, Your Honor.

THE COURT: So what I want to do is take it
under advisement. I'd like to take a look at it.
I'1l probably have my law clerk issue a Form 4 over
a —— and with directions regarding any proposed
orders to —-— after I make a decision, I'll have the
direction in Form 4 requiring proposed orders.

MR. BELL: Your Honor, I appreciate your time.

MR. BLACKBURN: Yes, Your Honor. Thank you.

THE COURT: All right. Thank you.

(Matter concluded.)
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY RECEIVEE D

CIRCUIT COURT
JUN 26 2026
DeAndrea Gist Benjamin, Circuit Court Judge
Case No. 2019-CP-40-00919 SC Court of Appeals

Appellate Case No. 2022-001434

Emad Tadros, as Trustee of the Grace Living Trust dated October 12, 2010, as
ETIOBH - o omsssmms oS T AR s S e B A S s A S ST S SR SRR R Appellant,

Holder Properties, Inc., John R. Holder, Individually, ADESSO/Columbia, LLC, ADESSO Horizontal
Property Regime, and ADESSO Homeowners’ Association, Defendants,

of which

ADESSO/Columbia, LLC, ADESSO Horizontal Property Regime, and ADESSO Homeowners’

B s | g g e Respondents.
CERTIFICATE OF COUNSEL

The undersigned hereby certifies that this Record on Appeal, submitted with the consent of all
attorneys of record pursuant to Rule 212(b), SCACR, contains all materials proposed to be included by any

of the parties and not any other material.

GOODWYN LAW FIRM, LLC

/s/ T.JEFF GOODWYN. JR.
T. Jeff Goodwyn, Jr. (73789)
2309 Devine Street
Columbia, SC 29205

(803) 251-4517

(803) 251-4527 Facsimile
jgoodwyn@goodwynlaw.com
Attorney for Appellant

Columbia, South Carolina
June 25, 2026
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