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June 30, 2026

The Honorable Catherine Harrison
South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

Re: Bernardon et al v. Damiano, Sea Pines Real Estate et al
Appellate Case No. 2025-00384

Dear Mrs. Harrison:

Enclosed please find Appelleant’s Motion to Allow Late Filing of Appellants Reply Brief f and
the $50.00 filing fee for the Motion being filed electronically today.

Very Truly Yours,

/s/ Michael W. Mogil

Michael W. Mogil






THE STATE OF SOUTH CAROLINA
In The Court of Appeals
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Court of Common Pleas,

Robert Bonds, Circuit Court Judge in

Case No. 2022-CP-07-2483

Appellate Case No. 2025-00384

Roland Bernardon and Louise Bernardon,
Appellants
V.

Mark Damiano, Ellery K. Damiano, Sea Pines Real Estate at
the Beach Club, Robert Reichel, and John McMahon,

of whom Mark Damiano, Ellery K. Damiano, Sea Pines Real
Estate at the Beach Club, and Robert Reichel are
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ARGUMENT

Appellants respectfully reply to the new matters raised in their Response Brief, in turn,
as set for the herein.

1. Section I and II of Respondents’ Brief. Breach of Contract and Fraudulent

Inducement.

Respondents state that Appellants did not appeal the trial court’s grant of summary
judgment on claim of Breach of Contract against the Sellers (Damianos). Appellants note that
their brief argues that grant of summary judgment on the claims for breach of contract and
fraud in the inducement in favor of all respondents was in error. The appeal is not limited in
scope. Moreover, agent Reichel, who managed the transaction and was the purveyor of
information, both for the listing and between agents, was an intended beneficiary of the
contract itself—his brokerage firm would receive and did receive a listing commission of in
excess of $65000 when the transaction closed, a commission that Reichel admitted he likely
would not had received had all of his knowledge regarding the reason the Mills transaction fell
through, and the issue with the actual square footage. [Deposition of Reichel at pp 58-59,
Record on Appeal at  ].

Further, as argued in their Initial Brief, the Bernardons had a right to rely on Reichel’s
representations made for the Damianos under the doctrine of apparent authority, because
Reichel was acting in the scope of his employment when preparing and altering the listing and

throughout the contract negotiations. Rickborn v. Liberty Life Ins. Co., 321 S.C. 291, 468 S.E.2d

292 (S.C. 1995). As a result of their listing providing incorrect information, not only Reichel but
also the Damianos breached their contract with the Appellants, and both the Damianos and

Reichel induced the Bernardons to enter into the contract via knowingly incorrect information.





2. Section IV of Respondents’ Brief. Breach of Fiduciary Duty Cause of Action.

Respondents acknowledge that S.C. Code § 40-57-350 imposes a duty for a real estate
agent to not knowingly give parties false or misleading information, and then appear to argue
a) that the statute does not create a fiduciary duty and b) the evidence does not support a

finding that he knowingly gave false or misleading information.

Appellants restate that the provision in the statute which states that the agent shall treat
parties honestly and may not provide false or misleading information creates clear specific
duties that the agent, a licensed professional, owes to their customers. The law imposes a
fiduciary relationship between real estate agents and their clients, who include but are not
limited to persons who have signed a real estate agency agreement. In this case, the Bernardons
did execute an agency agreement with their agents, and their agent(s) and they are entitled to
rely on the information, and/or incorrect or misleading information, based on that relationship.
The agent’s violation of that statute breaches its fudiciary duty, and also its common law duty
owed all parties. Counsel asserted in this matter that it would or could amend their pleadings
before trial to assert a common law claim for negligent misrepresentation due to the agent’s
conduct, and that claim would be permitted as it arises from the same events and facts plead in

the breach of fiduciary duty claim. Customers and does not involve new discovery.

Respondent’s argument that the evidence does not support a finding that agent Reichel
provided false or misleading information is not supported by the record. At a minimum Reichel
admitted that he made a mistake and had at least some knowledge that the heated square feet
for the property had been misrepresented [Reichel Letter to Counsel, Exhibit  to Defendants
Motion for Summary Judgment, Record on Appeal at ]. Further, in his deposition testimony

Reichel admitted to his prior conversations with the appraiser and/or mortgage broker
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regarding the accuracy of the square footage representation. [Reichel Deposition at pp 58-59,
Record on Appeal at . At a minimum, in the face of Reichel’s admissions the issue of
whether he knowingly provided false or misleading information to the parties and their agents
is an issue for the finder of fact, who would evaluate the credibility of the evidence and
Reichel” testimony. Reviewing the evidence in the light most favorable to the
Plaintiff/Respondent, the finder of fact could well conclude that Reichel know or should have
known the square footage was incorrect before he actively manipulated the listing, as he has
admitted to. Plaintiff’s claims for breach of fiduciary duty, and putative claim for common law
negligent misrepresentation, survive summary judgment and should be heard by the trier of

fact.

Respondents cite Isaac v Onions, 445 S.C 525, 535, 915 SE 2d 492, 497 (2025) to further
argue that the duty of performing such an inspection or investigation squarely on the shoulders
of the buyer” and that agent Reichel did not owe an independent duty to examine the property
for the purposes subject to this suit. However, Isaac is distinguishable because in Isaac, the
opinion does not cite evidence that the agent had actual knowledge that information in the
disclosures was not correct. In the case sub judice, the evidence demonstrates that Reichel had
actual knowledge that there was an issue with the square footage of the subject property that
prevented a prior transaction from proceeding. The extent of Reichel’s knowledge, and
evaluation of his conduct after he acquired that knowledge, is an issue for the trier of fact in
this case and would or could result in a finding for breach of fiduciary duty, and/or negligent

misrepresentation.





Section 3. Section III of Respondents’ Brief. Unjust Enrichment Cause of Action

Appellants’ arguments relating to their unjust enrichment is set forth in their initial brief

and are not duplicated herein.

CONCLUSION

For the reasons stated, Appellants request that the Honorable Court reverse the trial
court’s Order granting Respondents’ Motions for Summary Judgment and remit this matter for

further proceedings on the merits and trial.

June 26, 2026 Respectfully Submitted,
Mogil Law Firm
/s Michael W. Mogil

Michael W. Mogil, SC Bar No. 11933
PO Box 5925

Hilton Head Island, SC 29938

(843) 785-8110
mmogil@mogillaw.com

Attorney for Appellants
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MOTION TO ALLOW LATE FILING--
REPLAY BRIEF

Appellants Roland Bernardon and Louise Bernardon, through undersigned counsel,
respectfully move the Honorable Court to permit the late filing of Appellants Reply Brief
on June 30, 2026, after the previously ordered filing deadline of June 26. Counsel timely
filed the Record on Appeal on June 26, 2026 per prior Order. Counsel mistakenly believed
that the Motion for Extension of Time to File Reply Brief filed June 5 was pending and
was not aware that the Motion to Extend Time had been granted per Order dated June 9.

Counsel withheld filing Appellants’ Reply Brief in error, anticipating further instruction.





WHEREFORE, Appellants request that the Honorable Court permit the late filing
of their Reply Brief and for such other relief as the Honorable Court deems just and
proper.

June 30, 2026
Respectfully Submitted,

/s/ Michael W. Mogil

Michael W. Mogil

Mogil Law Firm

PO Box 2925

Hilton Head Island, SC 29938
843-785-8110
mmogil@mogillaw.com
Counsel for Appellants

Other Counsel of Record:
Richardson Plowden for Respondents;
Thomas Finn for Appellants;
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PROOF OF SERVICE

I certify that on this 30tth day of June, 2026, I served Appellants’ Reply Brief and
Motion to Allow Late Filing on counsel for the parties hereto by Email to:

Carmen V. Ganjehsani, Richardson Plowden for Respondents

Davis Dietrich, Copeland Stair, for Defendant John McMahon

Thomas Finn, for Appellants. And by US Mail to opposing counsel Richardson
Plowden
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Respectfully Submitted,

/s/ Michael W. Mogil

Michael W. Mogil

Mogil Law Firm

PO Box 5925

Hilton Head Island, SC 29938
843-785-8110
mmogil@mogillaw.com
Counsel for Appellants






