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STATEMENT OF THE ISSUES ON APPEAL

Did the circuit court err in denying Plaintiffs’ motion to compel a response to
interrogatory No. 5 on the ground that the information sought was protected by the work-
product doctrine?

Did the circuit court err in granting swmmary judgment to Defendant 7-Eleven on the
ground that a first party dram shop cause of action by a person under the age of 21 years
does not exist in South Carolina?

Did the circuit court err in applying comparative negligence to the facts of this case whete
the doctrine would not apply as a matter of law under S.C. Code Ann. § 15-38-15 (Supp.
2024)?

Did the circuit court err in ruling that Decedent’s comparative fault exceeded fifty percent
as a matter of law?






STATEMENT OF THE CASE

On July 18, 2024, Kathryn Corbett Hallman and Mark Kevin Hart (Plaintiffs), as Co-
Personal Representatives of the Estate of Emanuel Addison Hart (Decedent), filed suit against 7-
Eleven, Inc. and Greer Bowling Corporation d/b/a Peach Bowl Lanes (Defendants) under a
“Dram Shop” theory of recovery. (R. pp. 26-39). The claim arose out of the death of Decedent, a
person under the age of 21 years who purchased alcohol from Defendants, drank the alcohol,
drove his car, and died in a traffic collision. Plaintiffs asserted causes of action for (1)
negligence, negligence per se, gross negligence, gross negligence per se, recklessness, and
recklessness per se; (2) violation of various provisions of Title 61 of the South Carolina Code;
and (3) strict liability for abnormally dangerous activities.

On August 16, 2024, Defendant Greer Bowling Company d/b/a Peach Bowl Lanes (Peach
Bowl) filed an answer and motion to dismiss. (R. pp. 40-44). Peach Bowl generally denied the
allegations and moved to dismiss the ultra-hazardous activity claim. Peach Bowl also asserted
defenses of (1) Decedent’s damages were the sole and proximate result of another person or
entity; (2) Decedent failed to mitigate damages; (3) Decedent’s damages were caused by an
intervening or superseding cause; (4) sudden emergency and unavoidable accident; (5)
Decedent’s claims were barred by spoliation; (6) Decedent’s negligence exceeded 50% and his
claims were barred by comparative negligence as a matter of law; (7) Peach Bowl did not depart
or deviate from any applicable standard of care; and (8) punitive damages are unconstitutional.
On August 23, 2026, Peach Bow! filed an amended Answer and Motion to Dismiss raising the
same defenses as in the prior pleading. (R. pp. 121-125).

On August 20, 2024, 7-Eleven filed a motion to dismiss pursuant to Rule 12(b)(6),

-






SCRCP. (R. pp. 119-120). 7-Eleven asserted that this is a first-party dram shop claim which
South Carolina law does not recognize. 7-Eleven also asserted South Carolina has not extended
the law of abnormalily dangerous/ultra-hazardous activities to cover the sale of alcohol. Finally,
7-Eleven claimed it owed no duty arising out of its acquisition, implementation or use of retail
scanning software.

That same date 7-Eleven filed an Answer with a general denial (R. pp. 45-51). 7-Eleven
also asserted defenses of (1) failure to state a claim; (2) comparative negligence due to
Decedent’s sole negligence, gross negligence, willfulness, wantonness, carelessness and
recklessness; (3) sudden emergency; (4) unavoidable accident; (5) intervening and superseding
acts by a third party; (6) spoliation; (7) punitive damages are unconstitutional; (8) statutory caps
on punitive damages pursuant to S.C. Code Ann. §§ 15-32-530, ef. seq.; and (9) bifurcation of
actual and punitive damages.

On September 9, 2024 the circuit court entered a case management order. The order
consolidated this maiter with four other matters (other injured parties) arising out of the same
incident for purposes of discovery only.

On October 8, 2024, Plaintiffs served interrogatories upon Defendant 7-Eleven. 7-Eleven
did not timely file any responses.

On November 11, 2024, Plaintiffs filed an amended Complaint. The amended pleading
removed the cause of action for strict liability for abnormally dangerous or ultra-hazardous
activities. 7-Eleven filed an Answer on November 22, 2024, repeating its prior defenses. (R. pp.
64-70). On November 26, 2024, Pcach Bowl filed an Answer repeating its prior defenses. (R. pp.

71-75).






On December 30, 2024, Plaintiffs’ counsel wrote to 7-Eleven’s counsel seeking responses
to discovery, When Plaintiffs received no response they filed a motion to compel on January 21,
2025. 7-Eleven served responses on January 24, 2025. On January 27, 2025, Plaintiffs sought
supplementation of six (6) of the responses.

7-Eleven served supplemental responses with objections to three on the interrogatories. 7-
Eleven also filed a response to the motion to compel on February 13, 2025.

On February 17, 2025, the circuit court (Judge Gravely) issued an order denying
Plaintiffs’ motion to compel.

On May 28, 2025, 7-Eleven filed a motion for Summary Judgment. (R. pp. 157-158). 7-
Eleven maintained that South Carolina does not recognize the first-party dram shop case
Plaintiffs asserted because Decedent was an adult over 18-years of age. (R. p. 159-188). 7-Eleven
also asserted a first-party dram shop cause of action for minors does not exist in South Carolina.
Finally, 7-Eleven claimed Decedent’s sole action caused his damages so that his negligence
exceeded 50% as a matter of law.

On August 19, 2025, the circuit court (Judge Fant) entered an order granting 7-Eleven’s
motion, (R. pp. 4-19). The court held South Carolina does not recognize any first-party dram
shop actions. Alternatively, the court held the “sole reasonable inference from the facts”
demonstrates Decedent’s negligence exceeded 50% as a matter of law.

On August 20, 2025, Plaintiffs moved pursuant to Rule 59, SCRCP, for reconsideration
of the rulings.

On September 8, 2025, Peach Bowl moved for summary judgment on the grounds that “a

first-party dram shop action is not permitted by South Carolina law,” and “no reasonable jury
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could find that [Decedent] was not more than fifty-percent comparatively negligent....” (R. pp.
126-127). That motion remains pending.

On September 25, 20235, the circuit court enfered an order denying Plaintiffs’ motion for
reconsideration.

This appeal follows.






STANDARD OF REVIEW

This Court’s standard of review of an order granting summary judgment is the same
standard employed by the circuit court. “Rule 56{(c)[, SCRCP] ... provides that the moving party
is entitled to summary judgment ‘if the [evidence before the court] showfs] that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.”” Kitchen Planners, LLC v. Friedman, 440 8.C. 456, 459, 892 S.E.2d 297, 299
(2023) (quoting Rule 56(c), SCRCPY); Charles Blanchard Construction Corp v. 480 King Street,
LLC, 447 8.C. 295, 300, 926 S.E.2d 235, 237 (2026).

As the Supreme Court recently explained:

“In determining whether any triable issue of fact exists, the evidence and

all inferences which can be reasonably drawn therefrom must be viewed in the

light most favorable to the non-moving party.” Summer v. Carpenter, 328 S.C. 36,

42, 492 S.E.2d 55, 58 (1997). To survive summary judgment, “it is not sufficient

for a party to create an inference that is not reasonable or an issue of fact that is

not genuine.” Kifchen Planners, 440 S.C. at 462, 892 S.E.2d at 301 (quoting

Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013)).

“The purpose of summary judgment is to expedite disposition of cases which do

not require the services of a fact finder.” George v. Fabri, 345 S.C. 440, 452, 548

S.E.2d 868, 874 (2001). “In that way, ‘[a] motion for summary judgment is akin

to a motion for a directed verdict’ because ‘[i]n each instance, one party must lose

as a matter of law.” ” Id. (alterations in original) (quoting Main v, Corfey, 281 S.C.

525, 526, 316 S.E.2d 406, 407 (1984)).

Isaac v. Onions, 445 8.C. 525, 915 S.E.2d 492, 496 (2025).

“Questions of statutory interpretation are questions of law, which [this Court is] free to
decide without any deference to the court below.” Charles Blanchard Constr. Corp. (quoting
Grier v. AMISUB of 8.C., Inc., 397 S.C. 532, 535, 725 S.E.2d 693, 695 (2012) and CFRE, LLC v.
Greenville Cnty. Assessor, 395 S.C. 67, 74, 716 S.E.2d 877, 881 (2011)). “What a legislature

says in the text of a statute is considered the best evidence of the legislative intent or will.
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Therefore, the courts are bound to give effect to the expressed intent of the legislature.” Id.
(quoting Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000)). See, also, Isaac v.
Onions at 13-14, 915 S.E.2d at 496 (“Additionally, the interpretation of a statute is a question of
law for the Court to review de novo.”) (quoting South Carolina Pub. Int. Found. v. Calhoun
Cnty. Council, 432 S.C. 492, 495, 854 S.E.2d 836, 837 (2021)).

With regard to whether the material Plaintiffs sought through discovery, “[w]hether a
communication is privileged is for the trial judge to decide in light of a preliminary inquiry into
all of the facts and circumstances; and this determination by the trial judge is conclusive in the
absence of an abuse of discretion.” Tebaccoville, USA, Inc. v. McMaster, 387 S.C, 287, 692
S.E.2d 526 (2010); State v. Love, 275 S.C. 55, 59,271 S.E.2d 110, 112 (1980). A circuit court
abuses its discretion when its ruling “is based on an error of law or, when grounded in factual
conclusions, is without evidentiary support.” State v. Dennis, 447 S.C. 323, 334, 926 S.E.2d 250,

256 (2026).






FACTS

In the early morning hours of August 14, 2021, Decedent, who was 19 years old, and a
friend, who was a minor, drove to a 7-Eleven store where Decedent presented fake identification
and bought alcohol while the minor friend remained in the car. Decedent and his friend returned
to Decedent’s home where other friends were waiting. Decedent provided the alcohol to his
friends, none of whom were 21 years of age. Decedent consumed alcohol with his friends, and
then invited them to go for a drive. Decedent was driving fast and ultimately collided with
another car and then left the roadway. Four passengers in the car were injured but survived.
Decedent, however, was killed.

Other pertinent facts are set forth in each argument below.






ARGUMENTS
Summary of Arguments
It is undisputed that Decedent was less than 21 years of age. It is also undisputed that he
purchased the alcohol from Defendants using an obviously fake 1.D), The narrow issues are:

1. Whether the circuit court erroneously applied the attorney work-product doctrine in
denying Plaintiffs® motion to compel a response to Interrogatory No. 5;

2. Whether a vendor of alcohol is liable in a first-party dram shop action where the person to
whom the vendor sold alcohol was between the ages of 18 to 20 years old,

3. Whether the docfrine of comparative negligence was abrogated in cases in which the
defendant’s actions involved sale of alcohol; and

4. Even if comparative negligence applies, whether it is a jury question so that it may not be
decided as a matter of law.

Plaintiffs assert that the answer to each of these questions is “yes,” and respectfully request that

this Court reverse the circuit court’s order denying the motion to compel and the orders granting

summary judgment for 7-Eleven,

I. The Circuit Court Erred in Denying Plaintiffs’ Motion to Compel Responses to
Interrogatory No. 5 on the Ground That the Information Sought Was Protected by
the Work-product Doctrine
Plaintiffs served interrogatories upon 7-Eleven that included the following question,

followed by the trial court’s ruling denying the motion to compel:
A. Interrogatory No. 5

On April 5, 2019, the FDA requested a written response that include[s] a detailed
[plan], including timeframes, to address and mitigate illegal sales to minors at any
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establishment doing business under the 7-Eleven, Inc. name. Identify every person

(by name and job title, whether an employee, officer or independent contractor)

involved in fornulating, preparing or making the response.'

Response

7-Eleven provided the following response was:

7-Eleven’s Senior Vice President and General Counsel, Rankin Gasaway,

signed the response, which is attached hereto as SWB 552-553. Defendant objects

to production of the names of those with whom Mr. Gasaway spoke as that

information is protected by the work product doctrine.

Ruling

The circuit court found “the referenced response was prepared by General Counsel for
this Defendant and thus any additional information would be protected by the work product
doctrine as set forth in the Defendant’s supplemental answer.” (Order of 2-15-25, p. 2, § 1)
(emphasis added). The circuit court’s ruling is controlled by an error of law, and is therefore an
abuse of discretion.

First, just because General Counsel reviewed and prepared a document in response to an

FDA query does not make the document, or the identities of those who assisted in preparing it,

attorney work product. In Tobaccoville, USA, Inc. v. McMaster, the Supreme Court observed:

! The scanning technology referenced in 7-Eleven’s response to the FDA was ID
verification technology which 7-Eleven contracted with the FDA to procure, However, 7-Eleven
breached that contract and purchased a lesser quality system that did not check the ID to see if it
was real when 7-Eleven realized how much it would cost 7-Eleven in the loss of illegal sales to
minors and the loss of sales of collaterfal products sold during those illegal sales of alcohol
(gum, chips, ice, etc.). (R. p. 99, L. 3 - p. 100, 1. 23). 7-Eleven purchased scanning technology that
simply did the math on the birth date and may have checked the license’s expiration date. (R. pp.
56-57, 9 17; p. 60, 1 31(q); p. 88, Il. 6-20). This is how 7-Eleven is circumventing the system so
as to be able to claim they are “tricked” when an illegal sale to an underage person results in
someone’s death. This interrogatory was intended to obtain the names of those individuals who
recognized this hazard and how to fix it.
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The attorney work product doctrine protects from discovery documents
prepared in anticipation of litigation, unless a substantial need can be shown by
the requesting party. See Rule 26(b)(3), SCRCP; Hickman v. Taylor, 329 U.S.
495, 67 S.Ct. 385, 91 L.Ed. 451 (1947). Generally, in determining whether a
document has been prepared “in anticipation of litigation,” most courts look to
whether or not the document was prepared because of the prospect of litigation.
See Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Murray Sheet Metal Co., Inc.,
967 F.2d 980, 984 (4th Cir.1992) (document “must be prepared because of the
prospect of litigation when the preparer faces an actual claim or a potential
claim,” as contrasted to “materials prepared in the ordinary course of business or
pursuant to regulatory requirements or for other non-litigation purposes.”); In re
Grand Jury Subpoena, 357 F.3d 900, 907 (9th Cir. 2004) (document “should be
deemed ‘in anticipation of litigation’ ... if ... [it] can be fairly said to have been
prepared or obtained because of the prospect of litigation.” (citation omitted)); In
re Kdaiser Aluminum & Chemical Co., 214 F.3d 586, 593 (5th Cir. 2000) (primary
motivation behind creating the document must be to aid in possible future
litigation).

387 S.C. 287, 294, 692 S.E.2d 526, 530 (2010) (emphasis added). The Court added “a party must
show more than that the statute governing the party’s actions considers the possibility of future
litigation.” Id. See, also, Stokes-Craven Holding Corp. v. Robinson, 416 S.C. 517, 787 S.E.2d
485 (2016) (Supreme Court concluded circuit court abused its discretion in ruling on plaintiff’s
motion to compel production of communications between defendant lawyers and their
malpractice carrier without holding an evidentiary hearing to include an in camera review of the
requested materials; the trial court lacked sufficient information to determine whether the
requested information was prepared in anticipation of litigation and that plaintiff had a
substantial need for the materials in preparation of plaintiff’s case).

The sale of alcohol and the wreck in this case happened on August 14, 2021. The FDA
query was on April 5, 2019, or over two (2) years earlier. The response to the FDA could not
have been in anticipation of litigation, nor is there any evidence there was a prospect of litigation

at the time (7.e., 7-Eleven was not facing an actual claim or a potential claim related to the
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response).

Second, the interrogatory did not ask anything about the substance of communications
between General Counsel and anyone. Rather, it sought the identity of “every person (by name
and job title, whether an employee, officer or independent contractor) involved in formulating,
prepating or making the response.” The identity of witnesses who have factual information
relevant to the case is not something that falls within the ambit of the work-product doctrine.
Compare State v. Jones, 383 S.C. 535, 681 S.E.2d 580 (2009) (noting the work-product doctrine
would not prevent the State from obtaining the identity of a non-testifying, consultative expert or
calling that expert at trial; rather, the Sixth Amendment was implicated but the Court held there
was no violation in that case).

The work-product doctrine may apply narrowly to the identity of persons interviewed by
General Counsel only where such disclosure would reveal counsel’s mental impressions, trial
strategy, or preparation in anticipation of litigation. Individuals’ identities constitute work
product only in a limited set of cases, such as when the act of disclosing the identities would
distinguish who the party “hafs] and ha[s] not interviewed” and the “questions they asked each
interviewee.” Cf., e.g., Mayer v. ADCS Clinics, LLC, C.A. No. 21-cv-5303 (E.D. Penn. 2025) at
*4 (citing United States v. All Assets Held at Bank Julius Baer & Co., 270 F. Supp. 3d 220,
224-26 (D.D.C. 2017) (discussing cases); Appeal of Hughes, 633 ¥.2d 282, 289 (3d Cir. 1980)
(where party requested a list of the individuals that another party had interviewed, work product
doctrine applied); but see Savignac v. Jones Day, 586 F. Supp. 3d 16, 17-19 (D.D.C. 2022)
(granting motion to compel response to interrogatory that asked plaintiffs “to identify each

person with whom [they] conferred or consulted” about the defendants’ leave policies)). The
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Mayer court added:
Where courts have prevented the discovery of individuals® identities, it has
frequently been because a specific statutory protection or privilege applied. See,

e.g., Deleon v. Puinam Valley Bd. of Educ., 228 F.R.D. 213, 216 (S.D.N.Y. 2005)

(applying state-law privilege, codified by statute, that protected the identity of

someone reporting suspected child abuse); Iglesias v. U.S. Agency for Int’'l Dev.,

824 F, App’x 1, 2 (D.C, Cir. 2020) (involving a grievance board that denied a

motion to compel a source’s identity because disclosure of the identity was

prohibited by statute).

Mayer, at *¥6, There is no evidence, argument or ruling that a statute or privilege precludes
identifying the persons sought in Interrogatory No. 5.

Again, the April 2019 query from the FDA was over two (2) years prior to the crash in
this case, and there is no evidence (or even argument) that 7-Eleven’s response (or the identities
of the persons who assisted with the response) was in anticipation of litigation or involved trial
strategy. The circuit court erred as a matter of law in ruling “the referenced response was
prepared by General Counsel for this Defendant and thus any additional information would be
protected by the work product doctrine....” (R. p. 2) (emphasis added).

Furthermore, the circuit court should have examined the information in camera and
required 7-Eleven to create a privilege log. Rule 26(c), SCRCP; Stokes-Craven Holding Corp v.
Robinson (finding the trial court erred in failing to conduct an in camera hearing to review the
requested information and that the court lacked sufficient information to determine whether
requested documents were prepared in anticipation of litigation).

The trial court’s ruling is controlled by an error of law and, therefore, amounts to an

abuse of discretion. This Court should reverse the decision and remand the matter for further

proceedings.
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IL South Carolina Law Recognizes a First Party Claim Against Both a Social Host and
Commercial Vendor by an Underage Drinker Between the Ages of 18 and 20 Years

The circuit court held that South Carolina law does not recognize a first-party dram shop
claim against a commercial vendor for underage persons, including persons between the ages of
18 and 20 years old. This Court should reverse that ruling.

Under South Carolina law underage drinkers between the ages of 18 and 20 are treated
differently than drinkers 21 years of age and older. In Marcum v. Bowden, 372 S.C. 452, 643
S.E.2d 85 (2007), the Bowdens hosted a cookout at their home where alcoholic beverages were
available to all guests, As such, the Bowdens were social hosts. The decedent, a 19-year-old
guest of the Bowdens, consumed alcohol at the cookout, became intoxicated, and was killed in a
one-car wreck after driving a vehicle later that night.

The decedent’s mother brought a wrongful death action against the Bowdens. The issue
before the court was whether “an adult social host who serves alcoholic beverages to an underage
guest, that is, a person between the ages of 18 and 20 who is not a minor but who cannot, in most
instances, legally consume alcohol, owes a duty to the [underage] guest or to third parties injured
or killed by the guest in an alcohol related accident.” Id. (emphasis added).

In Marcum, the Supreme Court took the opportunity to conduct a thorough review of
alcohol liability involving underage drinkers. The Court’s analysis highlights the trichotomy of
considerations involved in formulating the law surrounding duties arising out of the provision of
alcohol: (1) the age of the purchaser/consumer, i.e., adult vs, underage purchaser; (2) the status of
the injured party, i.e., first party vs. third party; and (3) the status of the provider, i.e., commercial

vendor vs. social host. Marcum involved a 19-year-old drinker (i.e. underage purchaser), a social
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host, and a first-party claim.

The Court began its analysis by noting that “a South Carolina social host incurs no
liability to either first or third parties injured by an intoxicated adult guest.” Jd. (emphasis
added). Turning to the commercial setting, the Court reflected back to its holding in Tobias that
when a commercial vendor knowingly sells to an intoxicated adult, the commercial vendor is
liable only to third patties, Tobidas v. Sports Club, Inc., 332 8.C. 90, 504 S.E.2d 318 (1998). The
Court then turned to the statutes addressing penalties for sales of alcohol to persons under the age
of 21years and noted that “[a] vendor who violates this duty and sells to a person under 21 may
be liable fo the unlawful purchaser, and to third parties harmed by the purchaser’s consumption
of the alcohol.” Id. (citing Whitlaw v. Kroger Co., 306 S.C. 51,410 S.E.2d 251 (1991))
(emphasis added).

In Whitiaw, Kroger sold alcohol to an underage purchaser who was accompanied by his
underage friend. The underage purchaser then gave some of the alcohol to his underage friend
who became intoxicated, drove a vehicle, crashed into a tree, and died, The parents of the
underage friend brought an action against Kroger. In determining whether South Carolina
recognized a duty owed by the commercial vendor under these facts, the Supreme Court turned to
the alcohol statutes and found that the applicable statutes were “designed to prevent harm to the
minor who purchased the alcohol and to the members of the public harmed by the minor’s
consumption of that alcohol.” Whitlaw, at 54-55, 410 S.E.2d at 253 (emphasis added). In other
words, the Court recognized a duty owed by the commetrcial vendor to at least two classes of
persons: (1) the underage purchaser himself, i.e., the first party; and (2) members of the public

harmed by the underage person’s consumption of that alcohol, i.e., the third party. The Court
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declined to extend the protected class to include third persons to whom an underage purchaser
provides the unlawfully sold alcohol as opposed to third persons harmed by the minor’s
consumption of the alcohol. However, the Court left open the door for “second-party” or
“multi-party” sales:

This is not to say that the seller owes no duty under the statutes when he sells

alcohol to several minors, The record before us is insufficient to make such a

determination.

Whitlaw v. Kroger Co., at 55, 410 S.E.2d at 253. The significance of Whitlaw for the purposes of
this case is that in 1991, the Supreme Court recognized a cognizable claim for a first party
underage purchaser (i.e., someone under the age of 21) against a commercial vendor.

Relying on these precedents, the Court in Marcum then tuorned to the issue before it and
the social hosts’ argument that the Court should treat underage drinkers, that is drinkers between
the ages of 18 and 20, as it treats other adults, i.e. those over the age of 21. The Court first
examined the alcohol beverage control statutes which impose criminal penalties, under certain
circumstances, upon persons who transfer or give alcohol to those under the age of 21, citing
S.C. Code Ann, § 61-4-90 and § 61-4-4070 (Supp. 2005). The Court concluded that those
statutes are intended “to protect only the person under 21 who consumes the alcohol, not the
general public” such that any duty created by these statutes would not extend to third parties.
Marcum, at 461, 643 S.E.2d at 89. The Court recognized the absurdity of the result if liability
were to rest solely on duties created by these statutes:

A holding that an adult social host is liable only to the underage drinker
herself and not to any injured third party would contravene the public policy of

this state, see, Tobias, supra, yet a duty explicitly predicated on these statutes
would logically permit us only that rule.
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Id, at 461, 643 S.E.2d at 89. Accordingly, the Court rejected the invitation to impose social host
liability based only on the statutes. Rather, the Court created a common law duty of care owed by
a social host to both the underage drinker and a third party who might be injured by the underage
drinker,

The Court set forth the rationale underlying its decision to create a common law duty
owed to the underage drinker, that is drinkers between the ages of 18 and 20 who are otherwise
considered adults under the law:

[W]e are urged to treat underage drinkers as we do other adults, placing no
liability upon the social host for torts committed by their intoxicated guests.

[citation omitted] We decline to accept this invitation.

In determining whether, as a matter of public policy, underage drinkers

should be viewed differently from adult drinkers aged 21 and over, we are guided

by the policy expressions found in our state constitution and statutes. The

constitution provides that persons aged 18 to 20 “shall be deemed sui juris and

endowed with full legal rights and responsibilities, provided, that the General

Assembly may restrict the sale of alcoholic beverages to persons until age

twenty-one.” S.C. Const. art, XVII, section 14 (1976); see also S.C. Code Ann. §

15-1-320(a)(2005)(references to minors in state law deemed to mean persons

under the age of 18 except when laws relate to alcohol sales). While underage

persons have full social and civil rights, we find the public policy of this State

treats these individuals as lacking full adult capacity to make informed decisions

concerning the ingestion of alcoholic beverages.

Id, at 460, 643 S.E.2d at 89 (emphasis added). The Court declared ultimately that adult social
hosts who serve alcohol to a person they know or should know is between the ages of 18 and 20
are liable to both the person served (the first party) and to any other person (a third party) for
damages proximately caused by the host’s service of alcohol.

Further, as the Marcum Court pointed out, even before its decision creating a common

law duty owed by social hosts to underage drinkers in the first party context, the law in South
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Carolina already recognized that a commercial “vendor who violated this duty and sells to a
person under 21 may be liable fo the unlawful purchaser, and to third parties harmed by the
purchaser’s consumption of the alcohol.” Marcum, at 459, 643 S.E.2d at 88 (citing Whitlaw v.
Kroger Co.) (emphasis added). Not only did Marcum recognize the holding in Whitlaw as being
good law, the Cowurt also set forth its rationale that it would make no sense to hold a social host to
a higher standard than a commercial vendor: “We are also mindful that policy concerns militate
against a rule which would hold a social host to a higher standard than that to which a
commercial provider is held.” Id.

Accordingly, even without the holding in Whitlaw, the Supreme Court’s expressions in
Marcum establishes that a commercial vendor owes at least the same duties owed by a social
host, which necessarily means that South Carolina recognizes a first party claim by an underage
purchaser (i.e., between the ages of 18 and 20 years) who consumes alcohol sold by a
commercial vendor, drives while intoxicated, and dies as a result,

To the extent any confusion was created by the Tobias Court’s 1998 dicta in the closing
paragraph that “[w]e leave for another day the issue whether we will recognize a first party action
brought by a minor,” the decision nine (9) years later in Marcum removes that confusion. The
Marcum Court expressly pronounced that the standard for commercial vendors is at least as great
as the standard for a social host, who owes a first-party duty of care to an underage drinker who
then drives and is injured or killed. Marcum v. Bowden.

Plaintiffs therefore asserted a cognizable claim against 7-Eleven and the circuit court’s
holding otherwise is contrary to South Carolina law. Accordingly, this Coutrt should reverse the

circuit court’s order granting summary judgment on the basis that South Carolina does not
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recognize a first-party dram shop action against commercial vendors for underage drinkers (i.e.,
persons between 18 and 20 years of age). The Court should remand the matter to the circuit court
for further proceedings.
IIT.  The Doctrine of Comparative Negligence Does Not Apply to a First Party Claim by

an Underage Purchaser of Alcohol Against a Commercial Vendor

The circuit court held, as an additional ground for summary judgment, that as a matter of
law a reasonable jury could not find that Decedent’s negligence was not greater than 50%. This
holding is erroneous for two reasons: (a) by statute that doctrine of comparative negligence does
not apply to this case; and (b) even so, whether Decedent’s negligence is greater than 50% is a
question for the jury. The Court should reverse these rulings. Plaintiffs discuss the first argument
in this section and the next argument in Part IV, below.

The current version of South Carolina Contribution Among Joint Tortfeasors Act, S.C.
Code Ann. § 15-38-15 (Supp. 2024), applies to this incident and renders comparative negligence
inapplicable to this case. Subsection (A) of the section provides as follows:

In an action to recover damages resulting from personal injury, wrongful

death, or damage to property or to recover damages for economic loss or for

noneconomic loss such as mental distress, loss of enjoyment, pain, suffering, loss

of reputation, or loss of companionship resulting from tortious conduct, if

indivisible damages are determined to be proximately caused by more than one

defendant, joint and several liability does not apply to any defendant whose

conduct is determined to be less than fifty percent of the total fault for the

indivisible damages as compared with the total of: (i) the fault of all the

defendants; and (ii) the fault (comparative negligence), if any, of plaintiff. A

defendant whose conduct is determined to be less than fifty percent of the total

fault shall only be liable for that percentage of the indivisible damages determined

by the jury or trier of fact.

S.C. Code Ann. § 15-38-15(A)(emphasis added). To understand the significance of this statute
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and its application to this case, a brief review of the law of contributory negligence, comparative
negligence, and joint and several liability is helpful.

Prior to 1991, the doctrine of contributory negligence barred a plaintiffs negligence cause
of action if the defendant proved any negligence by the plaintiff. See generally Hubbard and
Felix, The South Carolina Law of Torts 205-207 (5th ed. 2023) (discussing the history and effect
of contributory negligence in South Carolina). In 1991, the Supreme Court of South Carolina
abolished the doctrine of contributory negligence and adopted modified comparative negligence
in Nelson v. Concrete Supply Co., 303 8.C. 243, 399 S.E.2d 783 (1991), stating:

For all causes of action arising on or after July 1, 1991, a plaintiffin a

negligence action may recover damages if his or her negligence is not greater than

that of the defendant, The amount of the plaintiff’s recovery shall be reduced in

proportion to the amount of his or her negligence. If there is more than one

defendant, the plaintiff’s negligence shall be compared to the combined

negligence of all defendants.

Id. at 245, 399 S.E.2d at 784 (citing Elder v. Orluck, 515 A.2d 517 (Pa. 1986)).

Further, prior to 2005, the doctrine of “pure joint and several liability” applied to all
defendants. See Branham v Ford Motor Co., 390 S.C. 203, 236, 701 S.E.2d 5, 23 (2010) {(noting
that after the Nelson decision the Supreme Court reaffirmed the applicability of joint and several
liability among joint tortfeasors). Under the doctrine of pure joint and several liability, all
defendants who are found to be negligent are jointly and severally responsible for the plaintiff’s
damages regardless of the actual share of a particular defendant’s fault. See, e.g., Collins v.
Bisson Moving & Storage, Inc., 332 S.C. 290, 306, 504 S.E.2d 347, 356 (Ct. App. 1998) (“That a

single injury, which is the proximate result of the separate and independent acts of negligence of

two or more parties, subjects the tort-feasors, even in the absence of community of design or
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concert of action, to a liability which is both joint and several, is a proposition recognized and
approved in this state and supported by the great weight of authority elsewhere.”)(citing Rourk v.
Selvey, 252 S.C. 25, 28, 164 S.E.2d 909, 910 (1968)).

In 2005, the General Assembly enacted the Contribution Among Tortfeasors Act, which
drastically changed the landscape by “abrogat]{ing] pure joint and several liability for tortfeasors
who are less than fifty percent at fault.” Smith v. Tiffany, 419 S.C. 548, 552-53, 799 S.E.2d 479,
481 (2017). Even though the title of the Act speaks only to contribution among tortfeasors, the
Act codifies the procedure not only for apportioning fault among multiple defendants but also
among multiple defendants and the plaintiff:

(B)  Apportionment of percentages of fault among defendants is to be
determined as specified in subsection (C).

(C)  The jury, or the court if there is no jury, shall:
(1) specify the amount of damages;

(2)  determine the percentage of fault, if any, of plaintiff and the
amount of recoverable damages under applicable rules concerning
“comparative negligence”; and

(3)  upon a motion by at least one defendant, where there isa
verdict under items (1) and (2) above for damages against
two or more defendants for the same indivisible injury,
death, or damage to property, specify in a separate verdict
under the procedures described at subitem (b) below the
percentage of liability that proximately caused the
indivisible injury, death, damage to property, or economic
loss from tortious conduct, as determined by item (1)
above, that is attributable to each defendant whose actions
are a proximate cause of the indivisible injury, death, or
damage to property. In determining the percentage
attributable to each defendant, any fault of the plaintiff, as
determined by item (2) above, will be included so that the
total of the percentages of fault attributed to the plaintiff
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and to the defendants must be one hundred percent. In
calculating the percentage of fault attributable to each
defendant, inclusion of any percentage of fault of the
plaintiff (as determined in item (2) above) shall not reduce
the amount of plaintiff’s recoverable damages (as
determined under item (2) above).

S.C. Code Ann. § 15-38-15(B-C)(emphasis added).

The General Assembly did not abrogate the comparative fault standard that the Supreme
Court adopted in Nelson. Rather, subsection (C)(2) contains a specific reference to the
“applicable rules concerning ‘comparative negligence.”” Accordingly, if under (C)(1) and (C)(2)
the jury determines that the plaintiff’s fault is greater than 50%, there is no need to proceed to the
procedure set forth in (C)(3). The case is over, and the plaintiff has lost.

However, in subsection (F), the General Assembly abrogated the doctrine of comparative
negligence with respect to certain classes of cases. Subsection (F) provides:

This section does not apply to a defendant whose conduct is determined to be

wilful, wanton, reckless, grossly negligent, or intentional or conduct involving the

use, sale, or possession of alcohol or the illegal or illicit use, sale, or possession of

drugs.

S.C. Code Ann, § 15-38-15(F)(emphasis added).

Perhaps the most important two words in subsection (F) are “[t}his section.” These words
reveal the legislature’s intent that Subsection (F) applies to the entire statute, including
subsection (C)(2) and its reference to a plaintiff’s comparative fauit. In other words, subsection
(F) abrogates the doctrine of comparative fault in the context of conduct involving the sale of
alcohol in two important ways: (1) the comparative fault of a plaintiff cannot be considered; and

(2) a defendant whose conduct involves the sale of alcohol is responsible for the entirety of a

plaintiff’s damages under the pure joint and several doctrine, regardless of the percentage of fault
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of another defendant.

Subsection (F) does not provide merely that in cases involving alcohol, the defendant is
not entitled to apportionment of fault among the defendants; rather, the alcohol defendant also is
not entitled to apportionment of fault to the plaintiff under principles of comparative negligence.
If the legislature had intended subsection (F) only to abrogate the apportionment procedure based
on the defendant’s share of fault when alcohol is involved, the legislature could have easily
provided “Subsection (C)(3) does not apply when alcohol is involved, etc.” Instead, subsection
(F) provides that “[t]his section”—the entire statute—does not apply to cases involving alcohol,
ete. This includes subsection (C)(2) and its procedure for apportioning fault to the plaintiff under
principles of comparative negligence.

The statute is plainly worded and should be applied as written. “Clear and unambiguous
words in a statute should be given their plain and ordinary meaning.” Brown v. County of
Berkeley, 366 S.C. 354, 360, 622 S.E.2d 533, 537 (2005)(citations omitted). “Under the plain
meaning rule, it is not the Court’s place to change the meaning of a clear and unambiguous
statute.” Inn re Vincent J., 333 S.C. 233, 235, 509 S.E.2d 261, 263 (1998)(citations omitted).

Further, the appellate Court must presume the General Assembly is aware of the common
law when it enacts legislation. Gore v. Dorchester County Sheriff’s Office, 442 S.C. 438, 443 n.
3, 900 S.E.2d 423, 426 n. 3 (2024) (the General Assembly is presumed to be aware of the
common law when it enacts legislation). The Court must interpret such legislation with the
understanding that any inconsistency between the new statute and the common law was an
intentional response to the common law by the General Assembly. Williams v. GEICO, 409 S.C.

586, 602, 762 S.E.2d 705, 714 (2014).
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Accordingly, the Court must presume that when the legislature enacted the plainly
worded Contribution Among Tortfeasors Act, the legislature was knowledgeable of the
comparative negligence standard that the Supreme Court adopted in the 1991 Nelson opinion.
Indeed, as noted above, that knowledge is reflected in subsection (C)(2) as well as in subsection
(A). See, e.g., S.C. Code Ann. § 15-38-15(A)(iii) (referring to “the fault [comparative
negligence], if any, of plaintiff”).

The Court must also presume that the General Assembly knew what it was doing in
adopting subsection (F). The General Assembly intended to carve out an exception to
comparative negligence {and to preserve pure joint and several liability) for cases involving
multiple defendants whose liability is based on the sale or consumption of alcohol. That is, those
defendants are not entitled to a reduction of liability based on the negligence of either any other
defendant (pure joint and several liability) or the plaintiff (modified comparative negligence).
Instead, the public policy expressed and adopted by the legislature is that those defendants are
jointly and severally liable for all damages, regardless of any comparative fault of the plaintiff or
any fault by a joint tortfeasor.

Even without Section 15-38-15(F), the case law, primarily the Supreme Court’s
pronouncement in Marcum, demonstrates that an underage drinker, i.e., one under the age of 21,
cannot as a matter of law assume the risk of dying or being injured in an alcohol related matter.
Marcum recognized that underage drinkers, that is drinkers between the ages of 18 and 21, must
be “viewed differently from adult drinkers” as “lacking full adult capacity to make informed
decisions concerning the ingestion of alcoholic beverages.” Marcum, 372 S.C. at 460, 643 S.E.2d

at 89. The Court recognized that allowing an underage drinker’s conduct to be compared with an
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adult or commercial vendor who are charged with more responsibility related to alcohol sales
would lead to nonsensical results considering the public policy of this State on the sale or service
of alcohol to underage people. In short, a person who lacks the adult capacity to make an
informed decision cannot as a matter of law be comparatively negligent to those more
sophisticated on the issues involving alcohol sales and consumption. This, too, is a policy choice
by the citizens of South Carolina as well as the legislature. See Cify of Rock Hill v. Harris, 391
S.C. 149, 152,705 8.E.2d 53, 54 (2011) (noting S.C. Const. article XVII, § 14 was adopted both
by referendum submitted to the electorate as well as a vote of the General Assembly, and the
provision “deems citizens over eighteen to have full legal rights and responsibilities, with the
sole exception that the General Assembly may restrict the sale of alcoholic beverages to persons
until the age of twenty-one”). see also S.C. Code Ann. § 15-1-320(a) (2005)(references to minors
in state law deemed to mean persons under the age of 18 “except in laws relating to the sale of
alcoholic beverages™).

The circuit court erred in ruling that comparative negligence applied in this case at all,
and then finding Decedent’s fault exceeded 7-Eleven’s fault as a matter of law (discussed below).
This Court should declare that by statute, the doctrine of comparative negligence has been
abrogated in cases involving alcohol sales or service. The Court should reverse the circuit court

and remand the matter for further proceedings.
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IV.  If the Doctrine of Comparative Negligence Applies, the Issue Is One for the Jury
and Not Proper as a Ground for Summary Judgment

Assuming S.C. Code Ann. § 15-38-15 did not abrogate the doctrine of comparative
negligence for cases involving alcohol sales so that the doctrine applies to Plaintiff’s causes of
action, summary judgment on the ground that Decedent’s negligence exceeded 50 percent as a
matter of law and therefore bars the Plaintiffs’ claims is improper. Discovery was ongoing and
this issue (if it applies) presents a question of fact that should be left for the jury. See, Roddey v.
Wal-Mart Stores, East, L.P., 415 S.C. 580, 784 S.E.2d 670 (2016); Steele v. Rogers, 306 S.C.
546, 413 S.E.2d 329 (Ct. App. 1992). This Court should reverse and remand.

In Roddey, Hancock’s sister entered the Wal-Mart store and attempted to shoplift clothing
while Hancock waited in the parking lot as the driver. When her sister exited the store and
entered the vehicle, Hancock drove away. A Wal-Mart employee who observed the sister’s
attempt to shoplift alerted a security guard who was contracted by Wal-Mart to provide security
for the parking lot, Pursuant to the instructions of Wal-Mart, the security guard pursued the
sistets in his vehicle out of the parking lot where Hancock crashed her vehicle and lost her life.
Hancock’s estate sued Wal-Matt, the security company, and the security guard. During trial at
the conclusion of Hancock’s case, Wal-Mart moved for a directed verdict on three grounds: (1)
there was no evidence that Wal-Mart breached its duty of care; (2) Wal-Mart’s actions were not
the proximate cause of Hancock’s death as a matter of law; and (3) that ITancock’s comparative
fault in causing her own death was greater than 50 percent as a matter of law. Although the
circuit court granted a directed verdict for Wal-Mart on the first two grounds, the circuit court

held that it could not at that point find that Hancock was more than 50 percent at fault as a matter
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of law as that issue was a question of fact for the jury. Ultimately, the claims went forward
against the other defendants, the jury found Hancock was 65 percent at fault, and Hancock’s
estate appealed.

The Court of Appeals affirmed the trial court’s directed verdict in favor of Wal-Mart and
remanded the case. See Roddey v. Wal-Mart Stores E., LP, 400 S.C. 59, 732 8.E.2d 635 (Ct.
App. 2012). The Supreme Coutt reversed, reasoning that “[c]onsidering Wal-Mart’s potential
liability, it is conceivable that a jury could find that the collective fault of the defendants was
over fifty percent and that Hancock was less than fifty percent at fault.” Id, Further, the
Supreme Court addressed Justice Pleicones’s dissent in a footnote:

The dissent, by adopting Chief Judge Few’s rationale, merely assumes the
outcome of the jury’s deliberations when it is impossible to know what would
influence the jury’s comparison if the jury was permitted to consider Wal-Mart’s
liability, Here, we cannot say that the sole reasonable inference to be drawn from
the evidence was that Hancock was more than fifty percent negligent in light of
the testimony that Wal-Mart employees instructed Jones to follow Hancock.
Bloom [v. Ravoira, 339 S.C. 417, 422, 529 S.E.2d 710, 713 (2000)] (“Ina
comparative negligence case, the trial court should only determine judgment as a
matter of law if the sole reasonable inference which may be drawn from the
evidence is that the plaintiff’s negligence exceeded fifty percent.” (citation
omitted) (emphasis added)). Therefore, it would be inappropriate for this Court to
speculate. See [Thomasko v. Poole, 349 S.C. 7, 11, 561 5.E.2d 597, 599 (2002)]
(“Because the term is relative and dependent on the facts of a particular case,
comparing the negligence of two parties is ordinarily a question of fact for the
jury. For these reasons, this Court is reticent to endorse directed verdicts in cases
involving comparative negligence.” (internal citations omitted)).

Roddey, at 592 n. 4, 784 S.E.2d at 677 n. 4.
This Court’s decision in Steele v. Rogers is also instructive, Steele and three of his friends
met up at a local skating rink. All were underage. They drove away in Steele’s vehicle and

stopped at a convenience store where one of the minors purchased alcohol while the other three

27-






minors sat in Steele’s vehicle in the parking lot, which was in view of the cashier, When the
underage purchaser returned to the vehicle, he passed the beer out to the others. They left the
parking lot and drove to the home of one of the minor’s where they continued to drink. One of
them brought out a sawed-off shotgun that accidentally discharged, thereby injuring Steele.

Steele brought suit against the convenience store for unlawfully selling alcohol to an
underage purchaser and asserted causes of action for negligence per se and public nuisance. The
convenience store moved for summary judgment. Finding that Steele failed to prove proximate
causation, a necessary element of his negligence cause of action, the trial court granted summary
judgment for the convenience store,

This Court reversed, finding summary judgment inappropriate. In discussing the element
of proximate cause in the context of proving that the unlawful sale of alcohol caused the injury,
the court explained:

Ordinarily, foreseeability is a question of fact to be decided by the jury.

See Jamison v. The Pantry, Inc., 301 S.C. 443, 392 S.E.2d 474 (Ct. App.1990)

(foreseeability is a jury question where defendant made illegal sale of beer to

minor). In a case like this one, the question is whether one who sells beer to a

minor can reasonably foresee that the underaged purchaser will share the beer

with other minors, who will, in turn, become intoxicated and cause injury to

themselves or others. See Anderson v. Moulder, 394 S.E.2d 61 (W.Va.1990).

Except in extraordinary cases, this is a question to be decided on the facts of each

case rather than as a matter of law. Among the factors the factfinder may consider

are: {1) the quantity and character of the beverages purchased; (2) the time of the

sale; (3) the place of sale; (4) the character of the vicinity; (5) the seller’s

opportunity to observe other persons on the premises or in a vehicle with the

underaged purchaser; (6) statements and behavior of the underaged purchaser or

any companions; and (7) any other relevant circumstances of the sale or the

seller’s knowledge. Id.

Steele v. Rogers, at 551, 413 S.E.2d at 332. The Court then considered the facts of the case:

In this case, the evidence made foreseeability a genuinely disputed issue.
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Rogers came to the Tiger Mart in a car full of teenaged males on a weekend night,
a time when young males commonly engage in social drinking. It is inferable that
they were visible from the cashier’s position in the store. Rogers entered the store
while the others waited in the car. He was a youth. He purchased two six packs of
beer, inferably a larger quantity than he intended to consume alone and enough to
make a small group of young drinkers more or less intoxicated. From these
circumstances a jury might reasonably conclude it was foreseeable that in the
natural course of events the underaged purchaser would share the beer with the
other minors, who could become intoxicated and cause injury to themselves or
others.

.

In this case, the 19-year-old Decedent and his friend, Dalton Lewis, who was under 18
years old, went to the 7-Eleven store in the early morning hours of August 14, 2021. (R. p. 185).
Decedent parked his vehicle in the parking lot in front of the 7-Eleven store and Lewis sat in the
passenger front seat of the vehicle while Decedent entered the 7-Eleven store. (R. p. 172, photo;
R.p.87,1.23-p.88,1.1; p. 107,1. 19-p. 108, L. 1; p. 112, 11, 15-18).2

While in the store, Decedent selected a 12-pack of Busch Light and two six-packs of
Smirnoff Ice from the cooler section and took them to the counter to purchase. (R. p. 88, 11. 1-5;
p. 172, Photo). Upon the cashier’s request, he presented an obviously fake driver’s license. (R. p.
160, n. 1). The fake driver’s license presented glaring problems: The city for Decedent’s address

was misspelled with an apostrophe—“Taylor’s”—that would never appear on a valid South
Carolina driver’s license; the county code (the first two numbers of the “DD” number located in

the bottom left corner) is wrong (Taylors is in Greenville County with county code 23, but the

? This fact highlights the issue of second-party sales where a person of legal age illegally
purchases alcohol for someone who cannot legally purchase the alcohol. In addition to second-
party sales being illegal, they violate industry standards related to the sale of alcohol. In fact, 7-
Eleven has a policy that prohibits second-party sales, where an employee sells alcohol to an adult
who is accompanied by someone who is obviously a minor. (R. p. 107,1. 21 - p. 108, 1. 1). The
7-Eleven cashier who sold Decedent the alcohol ignored this fact.
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fake driver’s license lists the county code as 37); and the driver’s license number begins with the
number 9, but South Carolina does not issue any driver’s license numbers beginning with the
number 9. (R, p. 182; p. 99, 1. 7-10). Each of these deficiencies was easily identifiable had the
cashier actually inspected the driver’s license instead of only scanning it. Each of these
deficiencies was easily identifiable had 7-Eleven trained its employees to inspect driver’s
licenses instead of just scanning them. But 7-Eleven chose to rely solely on scanning technology
that merely calculated the age from the birth date,” knowing that the scanning technology it chose
would not identify these deficiencies or false IDs, That choice allowed 7-Eleven to continue to
sell alcohol to underage purchasers,

Further, the obviously young Decedent had an obviously underage passenger seated in his
vehicle in front of the store in view of the cashier, (R. p. 87, 1. 22-25; p, 88, 1. 1; p. 107, 1L.
19-26; p. 108, L. 1). 7-Eleven’s own policies address situations involving young purchasers with
other young people with them or in the parking lot and prohibit the sale of alcohol in such
situations, but the cashier ignored this fact. 7-Eleven was not tricked or defrauded. Rather,
viewing the evidence most favorably for Plaintiffs, 7-Eleven knew, or at least should have
known, that Decedent’s identification was fake.

There is abundant evidence that must be weighed by a jury to determine just how
negligent or grossly negligent 7-Eleven was, Just as in Roddey and Steele, the evidence in this
case created genuine issues of material fact that must be submitted to a jury. Even if comparative

negligence principles apply (and they should not), a jury could weigh this evidence and find that

3 This is why the court should have ordered 7-Eleven to provide the information sought
by Interrogatory No. 5. See Part 1 and footnote 1, above.
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the negligence of 7-Eleven (a sophisticated vendor) was greater than 50 percent when compared
to any negligence of 19-year-old Decedent, who lacked the capacity due to his age to appreciate
fully the dangers associated with alcohol, as recognized as a matter of law by our General
Assembly and our Supreme Court. Marcum.

Accordingly, the circuit court’s finding that Decedent was greater than 50 percent
negligent as a matter of law at the summary judgment stage was improper. Discovery is ongoing
and precedent from this Court and the Supreme Court dictates otherwise. This Court should

reverse the circuit court’s holding and remand for further proceedings.
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CONCLUSION
For the reasons stated this Court should hold that South Carolina law recognizes a first-

party dram shop action against commercial vendors for underage persons (i.e., between the ages
of 18 and 20) to whom a defendant sold alcohol. The Court should also hold that under South
Carolina statutory law, the doctrine of comparative negligence does not apply to cases involving
the illegal sale of alcohol. Finally, the Court should declare that even if comparative negligence
applies to this case, the circuit court erred in finding Decedent’s negligence was greater than 50%
as a matter of law, The Court should reverse the grant of summary judgment to 7-Eleven and
remand the matter for further proceedings consistent with this Court’s mandate. Finally, the
Court should reverse the circuit court’s determination that an interrogatory Plaintiffs propounded
to Defendant 7-Eleven does not involve requests for information protected by the attorney work-
product doctrine.
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ARGUMENTS

RESPONDENTS® CITED AUTHORITIES ARE
MEANINGFULLY DISTINCT FROM THIS CASE

Appellants stand on the arguments they made in their opening brief that: (1) the circuit
court should have granted the motion to compel; (2) South Carolina does, in fact, recognize a
first-party negligence claim for an underage person to whom a vendor sold alcohol for the
injuries resulting therefrom; (3) comparative negligence was statutorily eliminated in alcohol-
related matters; and (4) comparative fault is a jury question in this case. Appellants are
compelled, however, to distinguish numerous authorities Respondents included in their brief.
Every statute or case cited in two lengthy footnotes in the brief are meaningfully distinct from
this case and do not assist this Coutt in resolving this matter. Appellants file this Reply Brief to
address those authorities.

A. Authorities in Footnote 11 on pp 11-12

Respondents assert ““[t[wenty-two states expressly forbid an underage purchaser from
asserting a first-party claim against a commercial vendor, whether via statute or the common
law.” (Respondents’ Br. p. 11). Respondents include Footnote 11 with string-cites to cases or
statutes from other jurisdictions and with parenthetical quotes taken out of context to support this
argument. (Id, n. 11). Even a cursory examination of each of those cases or statutes demonstrates
they are meaningfully distinct from this case and should not be persuasive.

For instance, in Parker v. Miller Brewing Co., 560 So.2d 1030 (Ala. 1990), the narrow
issue was whether a commercial vendor could be held liable for the death of a minor who drove

while intoxicated and died in a one-car wreck when the sale of two kegs of beer was made to two






other minors, not the decedent. The Supreme Court of Alabama held that under Alabama’s Civil
Damages Act, the plaintiff had to be someone to whom the defendant actually sold the alcohol.
The Court stated “[t]he sellers cannot be said to have furnished beer to [decedent] by selling beer
to two other minors.” Id., at 1032. The Court also held that the defendants could not be liable
under Alabama’s Dram Shop Act because “[t]hese defendants did not provide the alcoholic
beverages to the intoxicated person, nor was there a sale by these defendants to the intoxicated
person.” Id,, at 1034,

As for the language Respondents cite parenthetically in footnote 11, what the Alabama
Court actually said was:

Plaintiff urges us to adopt a common law negligence cause of action that

would impose liability for the distribution of alcoholic beverages to minors. We

decline to do so. It has been a principle of long standing in Alabama that one

cannot recover for negligence in the dispensing of alcohol.
Id at 1034. The Court then cited to case law from 1886 forward in which the Court reaffirmed
this principle and found “no compelling reason” for the Court to depart from the common law
English rule.

Interestingly, three members of the Court dissented. Chief Justice Hornsby surveyed nine
(9) states that “have recognized at least the liability of the store that sells alcoholic beverages to
minors.” Id., at 1034-1035 (HHornsby, CJ, dissenting). Justice Kennedy wrote “{t]o rely on
precedent that was established over a century ago, and then to buitress that reliance on an
adherence to technical definitions that are no longer commonly accepted, would visit great

injustice on the law.” Id,, at 1038 (Kennedy, J, dissenting). Also, no court in the United States,

including the Alabama courts, have cited favorably to Parker in 30 years.






The Washington Court of Appeals expressly declined to follow Parker, holding that the
sale to a “minor,” which the Court defined as anyone under 21 years of age, would result in
liability for injuries to another minor to whom the purchaser provided alcohol. Schooley v.
Pinch’s Deli Mkt., Inc., 912 P.2d 1044 (Wash. App. Div. 2 1996). The Washington Court added:

Our holding is consistent with the view of a majority of other jurisdictions.

[footnoting cases from Wisconsin, Jew Jersey, West Virginia, Alaska,

Pennsylvania, and Oregon]. We are aware of three jurisdictions that may have

ruled to. the contrary, but their statutes are different or their opinions not

persuasive.

Schooley, at 1050 n. 40 (citing to Parker).

Unlike Alabama, South Carolina does not have an express Dram Shop Statute. E.g.,
Hartfield v. Getaway Lounge & Grill, 388 S.C. 407, 417, 697 S.E.2d 558, 563 (2010) (“Because
South Carolina does not have a Dram Shop Act, our civil remedy arises out of criminal
statutes.”). Furthermore, unlike the holding in Parker, South Carolina recognizes a common law
action for negligence arising out of the violation of the alcohol statutes. See, e.g., Tobias v. Sports
Club, Inc., 332 S.C. 90, 92, 504 S.E.2d 318, 319 (1998) (holding injured third parties may bring
a negligence suit against the tavern owner based on a violation of the alcohol control statutes).
Parker does not advance Respondents’ arguments nor does it support the trial court’s ruling.

Respondents next cite Colorado Rev. Stat. Ann, § 44-3-801 (Colorado’s Dram Shop Act)
for the parenthetical rule “No civil action may be brought [against a licensee for the sale of
alcohol to a person under the age of twenty one] by the person to whom the alcohol beverage was
sold or served or by his or her estate, legal guardian, or dependent.”). (Respondent’s Brief, p. 11,

n. 11). This incomplete statement of the text of that statute mischaracterizes its operation, What

the statute actually provides is this:






(1) The general assembly hereby finds, determines, and declares that this section
shall be interpreted so that any common law cause of action against a vendor of
alcohol beverages is abolished and that in certain cases the consumption of
alcohol beverages rather than the sale, service, or provision thereof is the
proximate cause of injuries or damages inflicted upon another by an intoxicated
person, except as otherwise provided in this section.

(2) As used in this section, “licensee” means a person licensed under the
provisions of this article 3 or article 4 or 5 of this title 44 and the agents or
servants of the person.

(3)(a) No licensee is civilly liable to any injured individual or his or her estate for
any injury to the individual or damage to any property suffered because of the
intoxication of any person due to the sale or service of any alcohol beverage to the
person, except when:

(D) It is proven that the licensee willfully and knowingly sold or served any
atcohol beverage to the person who was under the age of twenty-one years
or who was visibly intoxicated; and

(1) The civil action is commenced within one year after the sale or service,

(b) No civil action may be brought pursuant to this subsection (3) by the person to
whom the alcohol beverage was sold or served or by his or her estate, legal
guardian, or dependent.

* & &

(4)(a) No social host who furnishes any alcohol beverage is civilly liable to any
injured individual or his or her estate for any injury to the individual or damage to
any property suffered, including any action for wrongful death, because of the
intoxication of any person due to the consumption of such alcohol beverages,
except when:

(D) It is proven that the social host knowingly served any alcohol beverage
to the person who was under the age of twenty-one years or knowingly
provided the person under the age of twenty-one a place to consume an
alcoholic beverage; and

(I1) The civil action is commenced within one year after the service.

(b) No civil action may be brought pursuant to this subsection (4) by the person to
whom the alcohol beverage was served or by his or her estate, [egal guardian, or
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dependent.
(Emphasis added). Thus, by statute, Colorado has abolished common law dram shop liability and
limited recovery to third parties injured due to the sale of alcohol to a person under 21-years old
wha actually consumes the alcohol. See Mitton v. Danimaxx of Colorado, Inc., 530 P.3d 421
(Colo. Ct. App. 2023) (finding no liability under Colorado’s Dram Shap Act for a store that sold
alcohol to an obviously drunk person who killed two people in a wreck but before the intoxicated
person could open or consume the alcohol she purchased from defendant).

Unlike Colorado, South Carolina does not have a Dram Shop Statute. Furthermore, under
South Carolina law, vendors have first-party liability for sales to minors, Whitlaw v. Kroger Co.,
306 8.C. 51, 54-55, 410 S.E.2d 251, 253 (1991) (“the [beverage control] statutes in this case are
designed fo prevent harm to the minor who purchased the alcohol and to members of the public
harmed by the minor’s consumption of that alcohol™), and social hosts have first-party liability
for providing alcohol to underaged persons (i.e., persons under 21 years old). Marcum v.
Bowden, 372 S.C. 452, 643 8.E.2d 85 (2007). The Colorado Dram Shop Act, therefore, also
provides no guidance to the issues before this Court.

Respondents cite to Gregg v. Univ. of Delaware, No. 88C-IN-79, 1992 WL 1364261 (De.
Super. Ct. 1992) for the rule “Delaware does not recognize a cause of action against a
commercial supplier of alcohol to an underage person for resulting injury.” (Respondents’ Brief
p. 11, n, 11). Gregg, however, is distinct from this case in very meaningful ways.

First, Gregg is an unpublished opinion from the Superior Court of Delaware, which is the
trial court and not binding authority. Second, although Delaware Supreme Court Rules permit

citation to unpublished opinions, Del. Sup. Ct. R. 14(g)(ii), the Court allows publication to
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ensure consistency but those opinions are not binding precedent; even so, Gregg has been cited
nowhere in the 34 years since its promulgation, Third, Gregg involved a fraternity that provided
alcohol to an 18-year old who was visiting and who fell from a dorm window; the trial court
cited the language Respondents included and added, “[t]he same rule doubtless applies to non-
commercial suppliers”; South Carolina follows a different rule as set forth in Marcum. Fourth,
Gregg cited to cases in which the Supreme Court of Delaware noted that there is no statutory or
common law dram shop claims available in Delaware; of course, South Carolina fully recognizes
common law dram shop liability grounded in violations of the alcoholic beverage statutes as well
as in negligence. Compare Barnes v. Hooper, 341 A.3d 1006 (Del. 2025) (noting Delaware has
“dram shop immunity” for businesses and social hosts who sell or serve alcohol; the Court has
long left it to the legislature to adopt dram shop liability, which the legislature has not done).
Gregg offers this Court no useful guidance.

Respondents cite Ga. Code Ann. § 51-1-40 as “declining to recognize first-party liability
for alcohol purchases,” (Resp. Br. p. 11, n. 11). This statute is distinct from South Carolina’s law
in meaningful ways. Georgia’s Dram Shop Act declares the common law rule against liability,
but then enacts dram shop liability for sales to underage persons the seller knows will be driving,
OCGA § 51-1-40. The statute adds, “[n]othing contained in this Code section shall authorize the
consumer of any alcoholic beverage to recover from the provider of such alcoholic beverage for
injuries or damages suffered by the consumer.” OCGA § 51-1-40(b) (final sentence). Of course,
South Carolina has no Dram Shop Act or a statutory provision similar to the Georgia statute.
Instead, South Carolina recogunizes first-party claims for violation of the alcoholic beverage

control statutes. Whitiaw;, Marcum. The Georgia statute does not aid this Court in this case.
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Respondents next cite Winters v. Silver Fox Bar, 7197 P.2d 51 (Haw. 1990) with the
parenthetical “rejecting an extension of the common law that would allow a minor to bring a
first-party claim against a cominercial vendor.” (Respondents’ Brief pp. 11-12, n. 11). Winfers,
however, relied upon a number of cases from other jurisdictions that have been superseded,
modified or overruled in the 36 years since the Winters opinion.

Even so, contrary to Winters, South Carolina permits first-party dram shop recovery for
minors. Whitlaw, Marcum. See also Bushy v. Quail Creek Golf and Country Club, 885 P.2d
1326, 1330-1331 (Okla. 2023) (Oklahoma Court noted the Hawaiian Court in Winters refused to
find a commercial vendor liable for selling alcohol to a minor who is injured after drinking beer,
but added “the majority of states allow a cause of action against a commercial vendor on behalf
of a minor who voluntarily drinks to the point of intoxication and is thereby injured. Most of
these jurisdictions do not distinguish between injured minor passengers and minors who purchase
alcohol or who are served alcohol and later injure themselves™; Oklahoma’s Supreme Court held
“We agree with jurisdictions which allow a cause of action against a commercial vendor on
behalf of a minor who voluntarily drinks to the point of intoxication and is thereby injured,
regardless of whether the minor violated sfatutes in attempting to purchase or to consume beer.”).
Winters followed the minority rule and is contrary to settled South Carolina law. It does not
advance Respondents’ position.

Respondents cite Idaho Code Ann. § 23-808(4)(a) with the parenthetical “prohibiting
first-party claims.” (Respondents’ Brief p. 12, n. 11). Idaho, unlike South Carolina, enacted a
comprehensive Dram Shop Act which “provides the exclusive remedy for a plaintiff injured by

an intoxicated person against the vendor of the alcoholic beverages.” Jones v. Lynn, 498 P.3d
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1174, 1186 (Idaho 2021). The statute’s stated purpose was “to limit dram shop and social host
liability.” Id. The Idaho Dram Shop Act provides expressly “[n}o claim or cause of action
pursuant to subsection (3) of this section shall lie on behalf of the intoxicated person nor on
behalf of the intoxicated person’s estate or representatives.” Idaho Code Ann. § 23-808(4)(a).

South Carolina has no Dram Shop Act, much less a provision like the one found in
Idaho’s statute. Furthermore, South Carolina recognizes first-party claims may be brought by
minors who are sold alcohol or underage persons who are provided alcohol. Whitlew; Marcum.
This statute, therefore, is distinct from South Carolina law in very meaningful ways.

Respondents give a “same” cite to 235 Ill. Comp. Stat. Ann. 5/6-21(a) as “prohibiting
first-party claims.” (Resp. Br. P. 12, n. 11). Like Idaho (but unlike South Carolina), Illinois has a
comprehensive Dram Shop Act which provides in part, “[n]othing in this Act shall be construed
to confer a cause of action for injuries to the person or property of the intoxicated person
himself,..” 235 ILCS 5/6-21(a) (West 2022). See Mitchell v. Michael’s Sports Lounge, 240
N.E.3d 603 (Ili. App. (Ist Dist.) 2023) (noting the Iilinois legislature created a limited cause of
action in enacting the Dramshop Act and that the Act “has no common law counterpart”). Again,
South Carolina does not have a statute similar to this one, which would have prevented the
claims in Marcum and Whitlaw. Like the statute in Idaho, this statute does not assist this Court in
deciding this matter,

Respondents also give a “same” cite to lowa Code Ann. § 123.92(1)(a), comparing it to
the Idaho statute as “prohibiting first-party claims.” (Resp. Br. p. 12, n. 11). Like Idaho and
Iflinois (and again, unlike South Carolina), lowa has enacted a comprehensive Dram Shop Act.

Towa Code Ann. § 123.92(rev. 2023). The statute provides “any third party who is not the
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intoxicated person who caused the injury at issue” may bring a claim against anyone who sold or
served any alcoholic beverage directly to the intoxicated person who was visibly intoxicated at
the time of the sale or service. § 123.90(1)(a). The Court has construed the phrases “soid” and
“served” not to require direct sales or direct service, Pangburn v. Rookies, Inc., 967 N.W.2d 570

(Iowa Ct. App. 2021). The exclusion of a first-party claim, however, is expressly by statute —no

such provision exists in South Carolina. This statute is, therefore, of also no help.

Respondents cite Mills v. City of Overland Park, 837 P.2d 370 (Kan. 1992) for the

parenthetical “[t]he repeal of the dram shop act coupled with the enactment of laws criminalizing
the minor’s putchase, possession, and consumption does not support the argument that it was the
legislative intent that the sale of liquot to a minor gives rise to civil liability for injury to the
minor from the sale or furnishing of the liquor.” (Respondents’ Brief p. 12, n. 11). Mills is
meaningfully distinct from this case, In Mills, a 19-year old spent the day drinking with his friend
at several establishments. At the final establishment a disturbance occurred and the police were
summoned. Decedent identified himself and his age. After speaking with staff the police told him
he was free to go. He was underdressed for the cold weather but walked off into a field towards
an industrial development. He was found in a ditch the next morning and had frozen to death.

Mills’ family sued the establishment for allowing him to leave in an incapacitated state.

The district court dismissed the case and the family appealed. The Supreme Court of Kansas

framed the narrow issue as follows: “The question of the liability of one furnishing intoxicating
liquor to a minor for injuries caused by the minor’s intoxication has been decided by the Kansas
Supreme Court in Ling v. Jan's Liquors, 237 Xan. 629, 703 P.2d 731 (1985).” The Mills Court

adhered to the common law rule expressed in Ling against redress for injuries resulting from the
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sale of alcohol, The Court also observed that in Ling, the Court held that the alcohol statutes
were intended to regulate the sale of liquor and were not intended to impose civil liability, and
adhered to that determination. The Court discussed the English common law rule at length and
concluded that in enacting the criminal provisions of the Kansas alcoholic beverages code, “the
legislature did not intend to impose civil liability for violations thereof. If such liability is to be
imposed, under some or all circumstances, then we conclude, as we did in Ling, that thisis a
decision to be made by the legislature.” Mills, at 377.

This holding is at odds with South Carolina jurisprudence in this area, which grounds
alcohol liability in the regulatory scheme, including the alcoholic beverage control statutes. E.g.
Hartfield v. Getaway Lounge & Grill, 388 S.C. 407, 417, 697 S.E.2d 558, 563 (2010) (“Because
South Carolina does not have a Dram Shop Act, our civil remedy arises out of criminal
statutes™); Marcum v. Bowden, 372 S.C. at 459, 643 S.E.2d at 88 (describing Whitlaw v. Kroger
as holding a vendor who violates the duties under the statute criminalizing the sale of beet or
wine to a person under the age of 21 and providing regulatory penalties for the knowing sale to a
person under 21 “places a duty on a commercial vendor” and “[a] vendor who violates this duty
and sells to a person under 21 may be liable to the unlawful purchaser, and to third parties
harmed by the purchaser’s consumption of the alcohol”) (emphasis added). In fact, our Court has
described Marcum v. Bowden as “altering the common law of social host liability.” State v.
Beaty, 423 S.C. 26, 40, 813 S.E.2d 502, 509 (2018). Mills, therefore, provides no help to this
Court in resolving this issue.

Respondents cite to Me. Rev. Stat. Ann. Title 28-A, § 2504 as “prohibiting a person who

is eighteen or older from bringing a first-party claim against a selier of alcohol.” (Resp. Br. P. 12,
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n. 11). The Maine statute expressly provides “[e]xcept as provided in subsection 2, any person
who suffers damage, as provided in section 2508, may bring an action under this Act, against a
server for negligently or recklessly serving liquor to an individual.” 28—A M.R.S.A. § 2504(1)
(1988). Section 2 provides:

2. Persons who may not bring suit. The following may not bring an action under
this Act against a server for negligently serving liquor to an individual:

A. The intoxicated individual if he is at least 18 years of age when served
by the server;

B. The estate of the intoxicated individual if the intoxicated individual was
at least 18 years of age when served by the server; and

C. Any person asserting claims arising out of the personal injury or death

of the intoxicated individual if the intoxicated individual was at least 18

years of age when served by the server.
28-A MLR.S.A. § 2504(2) (1988). Thus, the statute expressly prohibits an underage person over
18 from bringing a first-party claim. South Carolina has no such statutory prohibition.

Even so, Maine also has a statute that places liability for all damages caused by “reckless
service to a minor.” 28-A M.R.S.A § 2507(1) (1988) (emphasis added). That section does not
contain a provision similar to the provision found in Section 2504(2) for ordinary negligence.
Arguably, then, a first-party claim exists for any underage person when the service to the minor
was “reckless.” At bottom, South Carolina’s statutory scheme is nothing like the Maine Liquor
Liability Act (MLLA) and, even so, the MLLA does not prohibit a first-party action for anyone
considered a “minor” under the MLLA (i.e., under 21 years of age) for reckless conduct. Cf.

Thibodeau v. Slaney, 755 A.2d 1051 (Me. 2000) (describing the operation of the MLLA,

including specific pleading requirements).

-11-






Respondents cite Staie ex rel. Joyce v. Hatfield, 78 A.2d 754 (Md. 1951) for the
following: “stating, in the context of a minor purchaser, that ‘the common law knows no right of
action against a seller of intoxicating liquors...for “causing” intoxication of the person whose
negligent or wil[{[ful wrong has caused injury.’” (Resp. Br. p. 12, n. 11). Hatfield, however, was
modified substantially 45 years later by the enactment of § 10-117(b) of the Criminal Law Auticle
of the Maryland Code (2002, 2012 Repl. Vol.). The Maryland Court of Appeals described
Hatfield and the development of the statutory scheme, and observed:

* &% At the time of Hatfield, there was no law similar to CR § 10-117(b),

which prohibits adults from allowing underage persons to drink alcohol on their

property. The enactment of CR § 10-117(b) reflects a determination by the

General Assembly that more protection of youths from alcohol was needed.

Kiriakos v. Phillips, 139 A.3d 1006, 1022 (Md. Ct. App. 2016). The Court, citing to cases from
other states including Marcum, noted “[m]any jurisdiction ... agree that underage persons lack
full adult capacity to handle alcohol.” Kiriakos, at 1022. The Court concluded:

We view CR § 10-117(b) as a substantial development in the law from the

days of Hatfield. Guided by the statute, we conclude that [decedent minor’s]

decision to drink did not render the nexus between [the social host’s] conduct and

his death too remote to preclude [the social host’s] conduct, as a matter of law,

from being considered a proximate cause of his death. Accordingly, the common

law rule in Hatfield poses no bar to a claim of social host liability predicated on

CR § 10-117(b) for injuries to a minor intoxicated on the adult’s property.

Kirakos, at 1024. Halfield, then, is of questionable continued efficacy in light of Maryland’s
enactment of § 10-117(b) in 1996.
In fact, Maryland’s statute specifically provides further:

(d) A person may not violate subsection (a) or (b) of this section if the violation
involves an individual under the age of 21 years who:

(1) the person knew or reasonably should have known would operate a
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motor vehicle after consuming the alcoholic beverage; and

(2) as a result of operating a motor vehicle while under the influence of

alcohol or while impaired by alcohol, causes serious physical injury or

death to the individual or another.
CR § 10-117(d) (emphasis added). Maryland’s statute therefore likely provides a first-party claim
for anyone under the age of 21 years although the Maryland appellate courts have not decided the
issue under the statute. In any event, Hatfield does not aid Respondents’ arguments,

Respondents cite Minn. Stat. Ann. § 340A.90 subdiv. 1{c) for the following: “An
intoxicated person under the age of [twenty-one] years who caused the injury has no right of
action under this section.” (Resp. Br. p. 12, n. 11). The obvious meaningful distinction is that
South Carolina has no statute similar to the Minnesota statute, which expressly prohibits a first-
party claim for a person under 21 years of age against either a social host or a seller of alcohol.
Neither Whitlaw nor Marcum would have been decided as they were under this statute. This
statute does not advance Respondents’ argument in this case.

Respondents cite Snodgras v. Martin & Bayley, Inc., 204 S.W.2d 638 (Mo. 2006) as
“concluding state law prohibits a cause of action by a minor against a commercial vendor that
sells alcohol for off-premises consumption.” (Resp. Br. p. 12, n. 11). The Court should not be
persuaded by this cite.

Unlike South Carolina, Missouri has a Dram Shop Act found in § 537.053 of Missouri
Code. The statute itself notes Missouri repealed an earlier Dram Shop Act in 1934 and since that
time “it has been and continues to be the policy of this state to follow the common law of
England ... to prohibit dram shop liability and to follow the common law rule that furnishing

alcoholic beverages is not the proximate cause of injuries inflicted by intoxicated persons.” Mo.
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Ann. Stat. § 537.053.(1). Notwithstanding the adherence to the common law rule, the statute then
creates a cause of action for on-premises sales to obviously intoxicated person, and expressly
permits a first-party claim for anyone under the age of 21 years. Mo. Ann. Stat. § 537.053.(2) and
(4) (“Nothing in this section shall be interpreted to provide a right of recovery to a person who
suffers injury or death proximately caused by the person’s voluntary intoxication unless the
person is under the age of twenty-one years, No person over the age of twenty-one years or their
dependents, personal representative, and heirs may assert a claim for damages for personal injury
or death against a seller of intoxicating liquor by the drink for consumption on the premises
arising out of the person’s voluntary intoxication,”}(emphasis added). Snodgras, therefore, is
meaningfully distinct from this case.

Respondents cite Nev. Rev. Stat. Ann. § 41.1305(3) as “explaining a statutory cause of
action arising from the knowing provision of alcohol to an underage person does not apply to the
sale of alcohol during the course of business.” (Resp. Br. p. 12, n. 11). This is a very simplistic
reading of Nevada’s Dram Shop Act. Section 41.1305 provides:

1. A person who serves, sells or otherwise furnishes an alcoholic beverage to

another person who is 21 years of age or older is not liable in a civil action for any

damages caused by the person to whom the alcoholic beverage was served, sold or

furnished as a result of the consumption of the alcoholic beverage.

2. Except as otherwise provided in this section, a person who:

(a) Knowingly serves, sells or otherwise furnishes an alcoholic
beverage to an underage person; or

(b) Knowingly allows an underage person to consume an alcoholic
beverage on premises or in a conveyance belonging to the person

or over which the person has control,

is liable in a civil action for any damages caused by the underage person as a
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result of the consumption of the alcoholic beverage.

3. The liability created pursuant to subsection 2 does not apply to a person who is
licensed to serve, sell or furnish alcoholic beverages or to a person who is an
employee or agent of such a person for any act or failure to act that occurs during
the course of business or employment and any such act or failure to act may not be
used to establish proximate cause in a civil action and does not constitute
negligence per se.

4, A person who prevails in an action brought pursuant to subsection 2 may
recover the person’s actual damages, attorney’s fees and costs and any punitive
damages that the facts may warrant.

5. As used in this section, “underage person” means a person who is less than 21
years of age,

NRS § 41.1305 (eff, 2007). The Supreme Court of Nevada has not construed the operation of
these sections. It is difficult to squate subparts 2, 3 and 4 unless the provisions are viewed as
excepting from liability only the person who possesses the license or that person’s employee for
failing to enforce policies and procedures to prevent the sale. Otherwise, subpart 2 makes no
sense. In any event, South Carolina has no such provision. This statute sheds no light on the
inquiry before the Court,

Respondents cite to Rudden v. Bernstein, 61 A.D.3d 736 (N.Y. App. Div. 2009) as
“explaining state law ‘does not provide a right of recovery for injuries suffered by intoxicated
minors as a result of their own intoxication,”” (Resp. Br. p. 12, n. 11). Rudden involved
interpretation of New York’s Dram Shop Act, which provides:

Any person who shall be injured in person, property, means of support, ot

otherwise by any intoxicated person, or by reason of the intoxication of any

person, ... shall have a right of action against any person who shall, by unlawful

selling to or unlawfully assisting in procuring liquor for such intoxicated person,

have caused or contributed to such intoxication.

NY Gen. Obl. Law § 11-101(1). New York courts have held “[t]he Dram Shop Act does not
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create a cause of action in favor of one injured as a result of his or her own intoxicated condition,
and the mere youth of the injured person does not constitute an exception to the voluntary
intoxication rule.” Drive New Jersey Ins. Co. v. RT Hospitality Group, LLC, 240 A.D.3d 105
(N.Y. Sup. Ct. App. Div., 2nd Dept. 2025). South Carolina has no similar statute to the New
York Act, which would have prevented liability in Whitlaw and Marcum. Rudden, therefore, is
distinct from this case in very meaningful ways.

Respondents cite to three other statutes for limiting first-party claims. The North Carolina
statute, N.C., Gen, Stat. § 18B-120(1) (2009), expressly exempts “the underage person” from the
definition of “aggrieved party” who is injured by an underage person to whom alcohol is sold.
The North Dakota statute expressly provides “[a] claim for relief under this section may not be
had on behalf of the intoxicated individual nor on behaif of the intoxicated individual’s estate....”
N.D.C.C. § 5-01-06.1(3). The Utah statute expressly limits liability to “a third person™ or the
third person’s heir, U.C.A. 1953 § 32B-15-201(1) (eff. 2024). Again, South Carolina has no
Dram Shop Act nor any other statute similar to any of these provisions.

Respondents next cite to Klever v. Canton Sachsenheim, Inc., 715 N.E.2d 536 (Ohio
1999) for the rule “in Ohio there is no cause of action against a liquor permit holder by a
voluntarily intoxicated person (or his representative) who is [under the age of twenty one]... but
who has attained the age of majority[] for self-inflicted injury (or death) due to being
intoxicated.” (Resp. Br. p. 12 n. 11). This is a quote from the case syllabus. The Supreme Court
of Ohio examined the Ohio Dramshop Act, Ohio R.C. 4399.18, as a limited exception to the
common law rule of nonliability and noted the Act codified “preexisting public policy,” which

declared “an innocent rhird party could recover from a commercial proprietor for injuries caused
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by an intoxicated patron under certain circumstances.” Klever, at 538 (emphasis in original). The
Court noted the statutory exception must be narrowly construed because it created a cause of
action not previously recognized at common law, The Court concluded the language of the Act
prevents “any intoxicated adult patron,” including an underage adult, from bringing a claim
under the Act because the injured person and the intoxicated person must be two different
persons. Klever, at 538-539. In dictum, the Court proceeded to rule that public policy of Ohio
required the Court to treat a 19-year old the same as someone over the age of 21. However, the
Court bottomed its decision on the express language of the Act. Of course, South Carolina has no
such statutory language. This case is also of little help,

Respondents cite Smith v. Harms, 865 P.2d 486 (Or. Ct. App. 1993) as “declining to
permit a first-party claim by an underage purchaser against a commercial vendor.” (Resp. Br. p.
12, n. 11). Harms was decided under Oregon’s alcohol statutes at the time, ORS 471.130 and
471.430, which criminalized a minor’s purchase of alcohol. Since plaintiff violated the law by
purchasing the beer, the Oregon Court of Appeals thought it inconsistent to permit him to sue.

However, seven years after Harms the Supreme Court of Oregon decided Fulmer v.
Timber Inn Restaurant and Lounge, Inc., 9 P.3d 710 (2000), in which the Court held that “a
plaintiff may bring a common-law negligence action against a person or entity that negligently
supplied alcohol to the plaintiff when he or she already was visibly intoxicated and the plaintiff
suffered injuries caused by that negligent conduct.” See Bonner v. American Golf Corp. of Cal.,
558 P.3d 812, 818 (Or. 2024) (describing Fulmer). Oregon’s legislature reacted to Fulmer,
enacting ORS 471.565(1), which attempted to preclude a first-party claim by a person who was

served while visibly intoxicated and later was injured. On a certified question, the Oregon
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Supreme Court held the provision did not violate Oregon’s constitutional “right to a remedy”
provision so long as the Court construed it not to prevent a first-party claim by a “visibly
intoxicated” person who has “lost the sense of reason and volition” since that person would not
be “voluntarily” consuming the aicohol. Bonner, at 829. Therefore, a limited first-party claim
exists even under the modified Oregon Dram Shop Act. At bottom, Harms provides no
assistance in deciding this case,

Respondents next cite Mueller v. McMillan Warner Ins. Co., 704 N.'W.2d 613 (Wis. Ct.
App. 2005) as “explaining a principal, or first party, (o a transaction who violates the state statute
restricting sales to underage persons is exempt from civil liability.” (Resp. Br. p. 12, n. 11).
Moueller was decided under a version of Wisconsin’s Dram Shop Act at the time that provided no
liability for alcohol sales with exceptions for furnishing to underage persons who then harm third
parties. The Supreme Court had interpreted this section to exclude “principals to the transaction”
from the definition of “third parties.” Meier v. Champ’s Sport Bar & Grill, Inc., 623 N.W.2d 94
(Wisc. 2001). The current version of the statute also provides that the immunity “does not apply
if the provider knew or should have known that the underage person was under the legal drinking
age and if the alcohol beverages provided to the underage person were a substantial factor in
causing injury to a 3rd party.” Wis. Stat. § 125.035. South Carolina has no such statutory
provision, Mueller is meaningfully distinet from this case.

Lastly, Respondents cite White v. HA, Inc., 782 P.2d 1125 (Wyo. 1989) as “stating the
holding in a third-party case ‘did not create a cause of action on behalf of intoxicated minors in
general against a tavern keeper for ifs sale of alcohol to them.”” (Resp. Br. p. 12, n. 11). The

“third-party case” referenced in White was McClellan v. Tottenhaff, 666 P.2d 408 (Wyo. 1983),
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which was superseded by statute by Wyoming’s adoption of a Dram Shop Act in 1985, Daniels
v. Carpenter, 62 P.3d 555, 560 (Wyo. 2003) (“The primary holding of McClellan was
legislatively abrogated in 1985 with passage of a statute specifically limiting the liability of
alcohol providers” who “legally provided alcoholic liquor or malt beverage to any other person™).
White is therefore of questionable efficacy.

Further, in White, the Supreme Court of Wyoming held a tavern keeper had a duty to
protect its patrons that arises when there is a disturbance in the bar sufficient to alert the tavern
keeper that there is imminent danger of injury to a third party. In that case, one intoxicated patron
shot another after they both left the tavern. The case had to do with foreseeability of a criminally
violent act. The Court in White stated “[e]arlier cases have suggested liability ... when a tavern
keeper serves intoxicating liquor to a minor or person obviously intoxicated who later injures a
third party either on or off the tavern premises.” White, at 1128, citing McClellan.

As noted above, Wyoming now has a Dram Shop Act which permits claims when the
tavern owner violates the alcoholic beverage control title. See Wy, St. § 12-8-301 (c) (1986 as
amended) (“This section does not affect the liability of the licensee or person if the alcoholic
liquor or malt beverage was sold or provided in violation of title 12 of the Wyoming statutes.”).
The Wyoming Supreme Court later gave as examples “a non-licensee who furnishes alcohol to
an underage person (§ 12-6-101(a)), a licensee who furnishes alcohol to a minor after having
received notice that the person is a minor (§ 12-5-502), a licensee who furnishes alcohol to a
“habitual drunkard” after having received notice that the person is a habitual drunkard (§ 12-5-
502), and a licensee who furnishes alcohol to a minor or to an intoxicated person in the drive-in

area (§ 12-5-301(a)(v)).” Baessler v. Frier, 258 P.3d 720, 724 n. 3 (Wy. 2011).
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In sum, none of the cases or statutes Respondents provide in Footnote 11 advance, or
even inform, the issue before this Court.

B. Authorities in Fooetnote 12 on pp. 12-13

Respondents next contend “even in the remaining states where such a claim may be
permitted — either because the issue has yet to be directly addressed or because such claims have
been explicitly allowed — the majority nevertheless prohibits recovery in a case like this.” (Resp.
Br. pp. 11-12). Once again, Respondents overstate or misstate the statutory provisions or the
holdings of those cases. The Court should not be persuaded.

Respondents contend Alaska Stat. Ann. §§ 04.21.020(a)(1) indicates “a commercial
vendor cannot be held liable for the sale of alcohol to an underage purchaser if the purchaser
presents a driver’s license made of, or encased in, plastic that contains his photograph and date of
birth.” (Resp. Br. p. 12, n, 12). This description appears to provide immunity just from the
presentation of a laminated license. However, the statute actually provides for liability for sale to
someone under 21 yeats of age “unless the licensee, agent, or employee secures in good faith
from the person a signed statement, liquor identification card, or driver’s license meeting the
requirements of AS 04.21.050(a) and (b), that indicates the person is 21 years of age or older....”
AS 04.21.020 (a)(1)(emphasis added). Thus, the seller must procure the document “in good
faith,” Section 04-21-050(a) permits the licensee to obtain a signed form prepared by the
“board,” meaning the regulatory authority. Subpart (b) provides “Except as provided in AS
04.16.160 (which prohibits certain persons who are 21 or older from purchasing alcoholic
beverages under a court order), a valid driver’s license or a valid identification card is acceptable

as proof of age or that the person is not restricted from purchasing alcoholic beverages when used
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for identification in the purchase of alcoholic beverages and for securing entry to and remaining
on premises whete alcoholic beverages are sold if the license or identification card is made of or
encased in plastic and contains a photograph of the licensee or card holder and a statement of age
or date of birth,” AS 04-21-050(b) (emphasis added). That is, the driver’s license encased in
plastic and containing the photo and birth date must be “valid” for section 04-21.020(a)(1) to
operate — the statute does not protect a seller who honors a fake ID, especially one that is
obviously fake like the ID in this case, or a seller whe does not act in good faith.

Respondents cite to Strang v. Cabrol, 691 P.2d 1013 (Cal. 1984) as “indicating civil
liability for personal injuries can only be predicated upon the sale of alcohol to a minor who is
obviously intoxicated.” (Resp. Br. p. 12, n. 12). The Court in Strang construed a prior version of
California’s Dram Shop Code found in both CA Civ. Code § 1714 and § 25602.1. Section 25602
governed “sales to drunkard or intoxicated person” and § 25602.1 governed sales to infoxicated
minors. Effective January 1, 2012, Section 1714, the legislature restated the common law rule,
then enacted the following exceptions:

(1) Nothing in subdivision (c) shall preclude a claim against a parent, guardian, or

another adult who knowingly furnishes alcoholic beverages at his or her residence

to a person whom he or she knows, or should have known, to be under 21 years of

age, in which case, notwithstanding subdivision (b), the furnishing of the

alcoholic beverage may be found to be the proximate cause of resulting injuries or

death.

(2) A claim under this subdivision may be brought by, or on behalf of, the person

under 21 years of age or by a person who was harmed by the person under 21

years of age.

CA Civ, Code § 1714(d) (2012). These provisions did not exist in 1984 when Sirang was

decided.
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The Court in Strang proceeded to construe prior versions of these provisions together to
hold the legislature intended to “supersede evolving common law negligence principles which
would otherwise permit a finding of liability under the circumstances here pled.” Strang at 1016.
Importantly, South Carolina has no Dram Shop Act nor any statutory provision similar to the
California scheme.

These are but a few examples of how the cases and statutes Respondents cite in Footnote
12 are meaningfully distinct, The remaining cites suffer from the same shortcoming - none are
persuasive of Respondents’ arguments nor do they advance this Court’s review. See Fla. Stat.
Ann. § 562.11(c) (Florida’s Dram Shop Act which requires the licensee selling to a person who
presents a fake ID to act in good faith and on appearances such that an ordinarily prudent person
would believe the purchaser to be of legal age and the licensee “carefully checked” the form of
identification presented; South Carolina has no such statute); Pelzek v. American Legion, 463
N.W.2d 321 (Neb. 1990) (noting Nebraska repealed and abolished Dram Shop liability laws in
1935 and therefore the common law immunity applies; Court declined to adopt a common law
cause of action for violating the alcohol control statutes; Oklahoma declined to follow Pelzek in
Busby v. Quail Creek Golf and Country Club, 885 P.2d 1326, 1330 and n. 14 (Ok. 1994),
observing “the majority of states allow a cause of action against a commercial vendor on behalf
of a minor who voluntarily drinks to the point of intoxication and is thereby injured.”); Robinson
v. Matt Mary Moran, Inc., 525 S.E.2d 559 (Va. 2000) (Court adhered to the English common law
rule of no liability for a vendor of alcohol do to a lack of proximate cause; South Carolina’s rule
is contra under Whitlaw and its progeny, including Marcum), Wisc. Stat. Ann. § 125.035 (noting

immunity under Wisconsin’s Dram Shop Act does not apply “if the provider knew or should
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have known that the underage person was under the legal drinking age,” and setting forth four (4)
elements for obtaining immunity, including a requirement that the beverages are provided “in
good faith reliance on the underage person’s representation” and “the appearance of the underage
person is such that an ordinary and prudent person would believe that he or she had attained the
legal drinking age”; South Carolina has no such statutory provision); Ariz. Stat, § 4-241 (2023)
(Arizona’s Dram Shop Act lists four (4) things a licensee must do to obtain immunity, including
“[e]xamine the identification to determine that the identification reasonably appears to be a valid,
unaltered identification that has not been defaced” and maintain the records or use a biometric
identity verification device; South Carolina has no such statutory provision); Conn. Gen. Stat.
Ann. § 30-86 (b)(3)(2024) (the cited language applies only to the subsection resulting in
penalties; the remainder of the statute requires use of scanning technology to verify the validity
of the identification the purchaser presented at the time of the sale, see subsections (¢) and (d));
Millenium Club, Inc. v. Avila, 809 N.E.2d 906, 913-914 (Ind. 2004) (the narrow issue was
whether a small claims court erred in dismissing a nightclub’s claims against minors for fraud
wherte the minors gained entry using fake IDs causing the club to be fined; Court noted prior case
holding “it to be the public policy of this state that an individual who has been convicted of a
crime should be precluded from imposing liability upon others, through a civil action, for the
resuits of his or her own criminal conduct” but adding “we also recognized an important
limitation to the public policy bar ‘when it is unclear whether the plaintiff is in fact legally
responsible for the criminal act in question””’); Ky. Rev. Stat. Ann. § 244.080 (permitting the
defense in a crimiinal prosecution that the minor used a fake ID and the minor’s appearance

“indicated strongly” that the minor was of legal age; Kentucky, however, permits a common law
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dram shop action based upon violation of the statute without regard to the fake ID provision, see
Priest v. Black Cat, Inc., 74 S.W.3d 769 (Ky. Ct. App. 2001); Mich. Comp. L. Ann. §
436.1701(8) (2021) (providing a defense to criminal prosecution where the purchaser provided
“bona {ide documentary evidence of the age and identity of that person”; Michigan, however, has
a Dram Shop Act which permits the defense only if the identification card appears to be genuine,
Mich. Comp. L. Ann. § 436.1801 (6) (2019); South Carolina has no such statutory provisions);
Miss. Code Ann. § 67-3-69 (Rev. 2004) (the fake 1D defense is for criminal prosecution;
Mississippi’s Dram Shop Act, Miss. Code Ann. § 67-3-73 (Rev. 2004) codifies the English
common law immunity but then creates dram shop liability for sales where a person is visibly
intoxicated or where the sale was not lawful to a person who may lawfully purchase intoxicating
beverages; South Carolina has no similar statutes); Mont. Code Ann. § 16-3-301 (this statute
provides a defense to criminal prosecution; the enactment and development of Montana’s Dram
Shop Act is set forth in Babcock v. Casey’s Mgmt., LLC, 494 P.3d 322 (2021) with no mention
of a fake ID defense to civil liability; even so, South Carolina no similar statutory provisions);
N.J Stat. Ann § 33:1-77 (providing a defense to criminal prosecution for a fake ID; New Jersey
has a Dram Shop Act, N.J.St. § 2A:22A-5 (b) (setting forth a negligence standard without
reference to any fake Ib defense)); S.DD. Cod. Laws § 35-11-1 (codifying the English common
law rule of absolute immunity for alcohol sales; South Dakota does not permit dram shop
liability at all; South Carolina does not have a similar statute nor does South Carolina provide
complete immunity from dram shop liability).

In sum, like Footnote 11, none of the cases or statutes Respondents provide in Footnote

12 advance, or even inform, the issue before this Court.
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CONCLUSION
This Court should find the string-cited authorities with cryptic parenthetical explanations

in footnotes 11 and 12 of Respondents” Brief are not relevant or persuasive to the issue before the
Court, For the reasons stated in this Brief and Appellants’ Opening Brief this Court should hold
South Carolina recognizes a first-party cause of action for underage persons between the ages of
18 and 21 who are served or sold alcoholic beverages in violation of the beverage control
statutes, The Court should reverse the circuit court’s order and remand the matter for further
proceedings.
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