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STATEMENT OF ISSUES OF APPEAL 


I. Is the trial court’s Order of dismissal in error because there was no proper Motion to 
Dismiss before the trial court? 


II. Is the trial court’s Order in error because it improperly states the contents of the Second 
Amended Complaint? 


III. Is the trial court’s Order in error because it improperly overrules the order of another 
circuit court judge? 
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STATEMENT OF THE CASE 


 The instant appeal arises from several orders dismissing a tort action against Defendants 


who were added to the action by a Second Amended Complaint.1 This brief only addresses issues 


as to Respondent Beatrice Dennis-White (“Dennis-White”).  


 This matter was initiated by Appellant Kenneth Loveless’ (hereinafter “Loveless”) filing 


of a Summons and Complaint against Respondent Kevin Scully (“Scully”) for defamation on 


March 14, 2022. (Complaint 3.14.2022). Loveless filed a Motion to Amend Complaint on 


November 17, 2023, seeking to add causes of action against Scully for conspiracy and outrage 


based on information discovered following Scully’s deposition on October 21, 2023. (Motion to 


Amend Complaint). The trial court granted Loveless’ Motion to Amend Complaint to add causes 


of action for civil conspiracy and outrage against Scully on January 23, 2024 (Order Granting 


Motion to Amend), and Loveless filed the Amended Complaint of January 31, 2024. (Amended 


Complaint).  


 On November 15, 2024, Loveless filed a motion to amend the complaint in this matter for 


a second time, seeking to add Edward K. White (“White”), Elizabeth “Beth” Hutchison 


(“Hutchison”), and Michael Montgomery (“Montgomery”) as defendants to the instant action for 


their role in the conspiracy against Loveless. Additionally, Loveless filed a Supplemental Motion 


for Second Amended Complaint on January 20, 2025, seeking to add Respondent Dennis-White 


as an additional defendant in this matter based on evidence establishing her participation in the 


 
1 The trial court issued three orders of dismissal, each of which addressed different defendants.  Appellant filed three 
Notices of Appeal.  The Court of Appeals consolidated the appeals and required one Record on Appeal.  (Letter dated 
March 25, 2026).  Separate briefs are filed as to each order, with two briefs addressing three Respondents.  This brief 
addresses Respondent Beatrice Dennis-White (“Dennis-White”). Separate briefs are filed as to Respondents Edward 
K. White (“White”), Flora E. “Beth” Hutchison (“Hutchison”), Kevin Scully (“Scully”), and Michael Montgomery 
(“Montgomery”).  
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conspiracy revealed through supplemental discovery produced by Scully on November 21, 2024. 


(Supplemental Motion to Amend).  


After Loveless sought permission to file the Second Amended Complaint, Dennis-White 


filed a motion to intervene in the existing action, which was then pending only as to Scully.  


(Motion to Intervene and MIS 5.13.2025). Dennis-White argued that she had standing to intervene 


because the proposed Second Amended Complaint was “improperly and unlawfully” attempting 


to add her as a defendant.  Id.   Dennis-White fully briefed her grounds for asserting that she should 


not be made a party to the action, arguing, inter alia, that the statute of limitations barred Loveless 


from adding her as a defendant.  (Id.).   


Following a hearing, Circuit Court Judge Charles J. McCutchen granted White’s and 


Hutchison’s motion to intervene and granted Loveless’ motion to file the Second Amended 


Complaint (“McCutchen Order”), which allowed the addition of Respondents White, Hutchison, 


Montgomery and Dennis-White as defendants.  (Order dated 7.25.2025).   


In connection with her intervention in the action, Dennis-White thoroughly argued that the 


amendment was futile because the statute of limitations barred an action against her.  Judge 


McCutchen ruled: 


[I]t would be premature for the Court to make a determination of 
when each cause of action arose [or] when each cause of action was 
or could be discovered by Plaintiff. . . Defendants are free to assert 
their claims and defenses in their respective pleadings; once 
discovery on all those issues have been conducted, Defendants can 
bring those issues before the Court at that time.  


Id. page 9. 


 







4 
 


Dennis-White filed a Motion to Reconsider which was denied. (Dennis-White MTR 


7.29.2025; Dennis-White Order 8.26.2025). On August 8, 2025, Loveless filed the Second 


Amended Complaint. (Second Amended Complaint 8.8.2025). After being served with the Second 


Amended Complaint, Dennis-White moved to dismiss the Second Amended Complaint, alleging 


only that the Second Amended Complaint was premature because her motion to reconsider was 


still pending.  (Dennis-White MTD 8.12.2025).  The motion to reconsider was ultimately denied.  


(Dennis-White Order 8.26.2025).  No other motion to dismiss was filed by Dennis-White, and the 


pending motion to dismiss was then moot.2 


On September 5, 2025, Dennis-White filed an Answer to the Second Amended Complaint 


setting forth a general denial of the allegations. Dennis-White later filed a supplemental addendum 


to her motion to dismiss on October 10, 2025, purportedly in support of the existing, but now moot, 


motion to dismiss. (Supplemental Addendum 10.10.2025). In her supplemental addendum, 


Dennis-White only asserted that she was confused because there were too many versions of the 


Second Amended Complaint and requested leave to strike her initial Answer and file an Answer to 


the Second Amended Complaint filed on November 15, 2024. (Id.).  


A hearing on the pending motions was held before Judge Daniel Coble on February 3, 


2026. Following the hearing, on February 9, 2025, Judge Coble issued a Form 4 Order dismissing 


the claims for civil conspiracy and outrage as to Dennis-White. (Form 4 Order 2.9.2025). The 


Thereafter, Judge Coble issued a formal order on February 25, 2026, specifically dismissing the 


claims against Dennis-White based on the statute of limitations. (Dennis-White Order 2.25.2026).  


 
2  Judge McCutchen denied the motion for reconsideration on August 26, 2025, after Loveless filed and served the 
Second Amended Complaint.  (Dennis-White Order 8.26.2025). 
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On March 9, 2026, Loveless filed a Motion to Reconsider the trial court’s order as to 


Dennis-White, which was denied by order issued on March 16, 2026. (MTR Dennis-White 


3.9.2026; Form 4 Order 3.16.2026). On March 24, 2026, Loveless timely filed a Notice of Appeal 


from which this appeal arises. (Dennis-White NOA 3.24.2026).  


FACTUAL BACKGROUND 


 Appellant Loveless began serving as a member of the board of trustees for Lexington-


Richland School District Five (hereinafter “District 5”) when he was elected to the board in 


November 2018.3  On or about March 14, 2022, Loveless filed the instant lawsuit against Scully 


for defamation in his individual capacity as a citizen and resident of the State of South Carolina, 


based in part on statements Scully posted on the public Facebook group “Deep Dive Into D5,” and 


similar Facebook groups. (Complaint 3.14.2022).  


Loveless filed a Motion to Amend Complaint on or about November 17, 2023, seeking to 


add causes of action against Defendant Scully for conspiracy and outrage based on information 


discovered since the filing of this lawsuit. (Motion to Amend 11.17.2023).  Specifically, Loveless 


discovered during the course of this litigation that Scully was involved in a conspiracy with at least 


two other individuals, including White and Hutchison, to damage or destroy Loveless’ reputation 


and to otherwise cause him damages. (Id). The trial court granted Loveless’s Motion to Amend to 


add a conspiracy cause of action against Defendant Scully on January 23, 2024. (Order Granting 


Motion to Amend).  


 
3   Loveless continued to serve as a board member until the November 2022 general election. 
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Loveless filed the Amended Complaint on January 31, 2024, specifically alleging that 


Scully conspired with White, Hutchison, and others to damage his reputation and standing within 


District 5 and the community. (Amended Complaint 1.31.2024).  


Second Amendment to State Action 


On November 15, 2024, Loveless filed a motion to amend the complaint in this matter for 


a second time, seeking to add White, Hutchison, and Montgomery as defendants to the instant 


action for their role in the conspiracy against Loveless. (Second Motion to Amend 11.15.2024). 


This motion came after the dismissal of the federal case on September 20, 2024, in which the 


federal district court dismissed Loveless’ state law claims for civil conspiracy and outrage without 


prejudice, thus providing him leave to refile those causes of action and after additional production 


by defendant Scully on November 21, 2024. (Order of United States District Court Judge Mary 


Lewis dated September 20, 2024, Case No. 3:23-cv-02001-MGL (ECF 63)).   


 Additionally, Loveless filed a Supplemental Motion for Second Amended Complaint on 


January 20, 2025, seeking to add Dennis-White as an additional Defendant in this matter based on 


evidence supporting her participation in the conspiracy revealed through supplemental discovery 


produced by Scully on November 21, 2024. (Supp. Motion for Second Amended Complaint). The 


trial court granted Loveless’s Motion for Second Amended Complaint pursuant to Order issued 


July 25, 2025. (Order 7.25.2025).  


STANDARD OF REVIEW 


On appeal from the dismissal of an action pursuant to Rule 12(b)(6), an appellate court 


applies the same standard of review as the trial court.” Riddle v. Morris, 381 S.C. 643, 646, 675 


S.E.2d 431, 433 (2009). That standard requires the Court to construe the complaint in a light most 
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favorable to the nonmovant and determine if the “facts alleged and the inferences reasonably 


deducible from the pleadings would entitle the plaintiff to relief on any theory of the case.” Id. 


(quoting Williams v Condon, 347 S.C. 227, 233, 553 S.E.2d 496, 499 (Ct. App. 2001)). In 


considering such a motion, the trial court must base its ruling solely on allegations set forth in the 


complaint. Spence v Spence, 368 S.C. 106, 116, 268 S.E.2d 869, 874 (2006). The motion cannot 


be sustained if facts alleged and inferences reasonably deducible therefrom would entitle the 


plaintiff to relief on any theory of the case.” Dye v Gainey, 320 S.C. 65, 67, 463 S.E2d 97 (Ct. 


App. 1995).  


ARGUMENT 


1. The trial judge erred in granting dismissal to Dennis-White in the absence of a 
motion to dismiss. 
 


 Loveless filed and served the Second Amended Complaint on August 8, 2025.  (Second 


Amended Complaint).  Dennis-White filed one motion to dismiss on August 12, 2025, arguing 


only that the filing and service of the Second Amended Complaint was “premature” because her 


motion to reconsider the trial court’s granting of Loveless’ motion for second amended complaint 


was still pending.  (Dennis-White MTD 8.12.2025).  On August 26, 2025, Dennis-White’s motion 


to reconsider was denied.  (Dennis-White Order 8.26.2025).  The filed motion to dismiss then 


became moot.   


Dennis-White did not file another motion to dismiss, rather, she filed a supplemental 


addendum to the moot motion dismiss which only asserted that there were too many versions of 


the Second Amended Complaint and requested leave to strike her initial Answer and file an Answer 


to the Second Amended Complaint filed on November 15, 2024. (Supp. Addendum 10.10.2025).  







8 
 


 The trial court’s order dismissed Loveless’ claims against Dennis-White, finding that the 


claims were barred by the statute of limitations. (Dennis-White Order 2.25.2026). Neither the 


mooted motion to dismiss nor the supplemental addendum raised the statute of limitations as a 


defense or a ground for dismissal of the Second Amended Complaint. (Dennis-White MTD 


8.12.2025; Supp. Addendum 10.10.2025).   Loveless’ counsel raised this issue to the trial court 


during the motions hearing on February 3, 2026. (Tr. P. 44, lines 17 – p. 45, lines 7).  Since Dennis-


White did not seek dismissal based on the statute of limitations, it was error to grant dismissal on 


a ground not raised by proper motion.    


 Rule 7(a)(1), SCRCP, requires issues to be raised by motion “which, unless made during a 


hearing or trial in open court…shall be made in writing, shall state with particularity the grounds 


therefor, and shall set forth the relief or order sought.” Dennis-White made no motion to dismiss 


on the statute of limitation, so the order granting a motion that was never made is clear error. The 


judge may not supply a ground to dismiss an action when no motion was made seeking relief on 


that ground. See Pittman Mortgage Co. v. Edwards, 327 S.C. 72, 77, 488 S.E.2d 335, 338 (1997) 


(“absent an amendment of the pleading or implied consent to consider relief not requested in the 


pleadings” it is error to award relief on a ground not set forth in the pleadings). While a motion is 


technically not a “pleading,” the same point applies. 


 Loveless has already argued in seriatim in his appellant’s brief as to White and Hutchison 


the legal basis that relief granted without the pendency of a motion requesting that relief is legal 


error.  (Initial Appellant’s Brief/White Hutchison, Issue 2).  For expediency, Loveless incorporates 


by reference here that portion of his separate Appellant’s Brief/White Hutchison, Issue 2. 


 To that, Loveless also cites to the dissenting opinion of Justice Waller in Camp v. Camp, 


386 S.C. 571, 689 SE.2d 634 (2010).  The Supreme Court affirmed the grant of a motion to dismiss 
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which did not state “with particularity” the grounds for the motion.  In Justice Waller’s dissent, he 


quoted federal law and said, “Although the appellant had later filed a brief in support the motion. 


. . ‘if a party could file a skeleton motion and later fill it in, the purpose of the . . . limitation would 


be defeated.’”.  Id. 386 S.C, at 577.  Justice Waller disagreed with the majority that a “skeletal 


motion is proper.”  He said, “I believe this effectively vitiates the plain (and relatively 


undemanding) requirements of the applicable rules of civil procedure.”  Id. 


  Dennis-White did not file a “skeletal” motion to dismiss.  After her existing motion to 


reconsider was denied, Dennis-White filed nothing else, except a supplemental addendum which 


failed to raise any additional grounds for dismissal.  It does, as Justice Waller said, defeat the 


requirements for motion practice to allow a memorandum to cure deficiencies of a legitimate 


motion.   


2. The trial court’s order is in error because it improperly states the contents of the 
Second Amended Complaint. 


The trial court’s order granting the motion to dismiss as to Dennis-White misstates the 


contents of the Second Amended Complaint. Specifically, trial court’s order states that “Plaintiff’s 


Second Amended Complaint confirms that the alleged “civil conspiracy” and “outrage” claims are 


based on the alleged “retaliatory attacks” of the Intervenors that occurred on, or prior to, September 


14, 2020. (Dennis-White Order 2.25.2026, referencing ¶¶ 20-38 of the Second Amended 


Complaint.).  


 However, the Second Amended Complaint specifically alleges multiple actions by Dennis-


White and the impacts of her actions well after that date, all of which are continued steps in the 


civil conspiracy and establish damages sustained by Loveless well after September 14, 2020. 
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• 51. “On information and belief, after the September 14, 2020 attack was launched, 
Defendant Ms. White soon commandeered OneD5 . . .” and continued to pursue the 
conspiracy.”   


 
• 52.  “Throughout the ongoing conspiracy, Defendant Ms. White maintained a pivotal, 


behind-the-curtain role, obtaining control as the Moderator  of the OneD5 Facebook page. 
. . “ 


 
• 53.  “. . . Ms. White . . . took on the task of promoting the Facebook page for OneD5. . 


.” 
 


• 55. “. . . One D5 Facebook page[] played a crucial role in the ongoing conspiracy 
involving the Defendants. . . serving as key platforms for disseminating false and 
misleading information about Loveless. . .”4 


 
• 56. “. . .[i]n 2022, . . . There were 11 thumbs up “likes” to Laurene Mensch’s post 


including Defendant Ms. White. . .” 
 


• 63. “Days after the attack on Loveless, on September 17, 2020, Defendant Ms. White 
sent an email to Defendant Scully. . . saying “don’t we need to kick off the . . . campaign 
maybe after this article rolls out with support of the honorable candidates not the ones who 
have ties to a board member with questionable ethics.”  


 
• 68. “. . . an official ethics complaint against Loveless on February 17, 2021. . . a direct 


and proximate result of the conspiracy led by . . . Ms. White. . .” 
 


• 73.   “In 2022, Defendant[] Ms. White. . . encouraged Defendant Scully to run for school 
board. . . Scully’s candidacy for School Board . . . was at least in part in furtherance of the 
conspiracy against Loveless.”   


 
• 75. “Emails between Ms. White and Defendant Scully reflect that from the beginning 


of Scully’s service on the District 5 Board” setting forth additional steps in the conspiracy 
beginning in November, 2022.   
 


“When reviewing a motion to dismiss for failure to state facts sufficient to constitute a 


cause of action, the pleadings must be construed liberally, and all well pled facts must be presumed 


 
4  This allegation does not have a temporal reference in the specific paragraph, but construing the facts set forth in the 
Second Amended Complaint as true and as liberally as the judge is required to do, and since the Second Amended 
Complaint alleges Ms. Dennis-White continued to engage in the conspiracy “after September 14, 2020”, these facts 
prevent dismissal on the basis of the statute of limitations. Doe v. Bishop of Charleston, 407 S.C. 128, 754 S.E.2d 494 
(2014). 







11 
 


true.” Doe v. Bishop of Charleston, 407 S.C. 128, 754 S.E.2d 494 (2014) (Citing Charleston 


County School Dist. v. Harrell, 393 S.C. 552, 557, 713 S.E.2d 604, 607 (2011)).   


As set forth above, the judge erred in concluding that no allegations of Dennis-White’s 


conspiracy actions occurred after September 14, 2020.   


3. The trial court’s order is in error as to the dismissal of claims based upon the 
statute of limitations because it improperly overrules the order of another circuit 
court judge. 


   The trial court’s order granting Dennis-White’s motion to dismiss is in error because it 


directly overrules the previous order of another circuit court judge. “This State has a long-standing 


rule that one judge of the same court cannot overrule another.” Shirley’s Iron Works, Inc. v. City of 


Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 (2013); Tisdale v. Amer. Life Ins. Co., 216 S.C. 10, 


56 S.E.2d 580 (1950); Dinkins v. Robbins, 203 S.C. 199, 26 S.E.2d 689 (1943). In his appellant’s 


brief as to White and Hutchison, Loveless has included a thorough historical analysis of the 


undisputed rule that one circuit court judge cannot overruled a prior circuit court judge’s order in 


the absence of new evidence.  (Initial Appellant’s Brief/White Hutchison, Issue 2).  Loveless 


incorporates the entirety of that argument into this brief and does not repeat it here. 


The trial court’s order granting Dennis-White’s motion to dismiss makes specific findings 


that set aside the McCutchen order, which is clear error. Enoree Baptist Church v. Fletcher, 287 


S.C. 602, 340 S.E.2d 546 (1985) (“One Circuit Court Judge does not have the authority to set aside 


the order of another.”). The McCutchen order specifically declined to make a determination on the 


statute of limitations. The Order specifically states: 


At this point in the proceeding, with discovery in this case being voluminous and 
ongoing, it would be premature for the Court to make a determination on when each 
cause of action arose, when each cause of action was or could be discovered by 
Plaintiff, . . . as to the Civil Conspiracy and Outrage claims. Defendants are free to 
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assert their claims and defenses in their respective pleadings; once discovery on all 
those issues have been conducted, Defendants can bring those issues before the 
Court at that time. 


(McCutchen Order 7.25.2025). (Emphasis added).   


This included Dennis-White’s statute of limitations argument. As discussed earlier, however, 


Dennis-White did not seek dismissal on the basis of the statute of limitations after the Second 


Amended Complaint was filed.    


In direct contravention of the McCutchen order, the trial court’s February 25, 2026, order 


made the specific finding that each of Loveless’ claims against Dennis-White are barred by the 


applicable statute of limitations prior to discovery being conducted. (Dennis-White Order 


2.25.2026). While the McCutchen order allowed Dennis-White and the intervening defendants to 


raise their defenses and claims of privilege in their responsive pleadings, it required that the parties 


engage in discovery on those issues before Defendants could bring those issues before the Court. 


(McCutchen Order).  That did not occur.  The trial court’s order granting a non-existent motion to 


dismiss raising a statute of limitations defense also reversed Judge McCutchen’s express finding 


that discovery was required before that defense could be considered. (Id.).  


 In granting the motion to permit the Second Amended Complaint, the McCutchen Order 


expressly ruled that it was inappropriate to address issues related to the statute of limitations at that 


stage for any of the new Defendants, and the argument could be raised again after discovery had 


occurred.  (Order 7.25.2025).  That order was not appealed.  


The trial court’s order granting Dennis-White’s motion to dismiss on the grounds of statute 


of limitations must be vacated.   
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CONCLUSION 


 For the reasons set forth above, Appellant Kenneth Loveless respectfully requests an order 


from this Honorable Court reversing the order of the trial court as to the dismissal of the civil 


conspiracy and outrage claims against Dennis-White.   


Respectfully submitted,   


 
s/ Desa Ballard   
Desa Ballard (SC Bar No. 498) 


      Haley Hubbard (SC Bar No. 103195)    
      BALLARD & WATSON 
      226 State Street  
      West Columbia, South Carolina 29169 
      Telephone 803.796.9299 
      Facsimile 803.796.1066 
      desab@desaballard.com 
      harvey@desaballard.com 
      haley@desaballard.com     


ATTORNEYS FOR APPELLANT  
July 1, 2026   
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STATEMENT OF ISSUES ON APPEAL 


1. Did the trial judge err in granting dismissal to Montgomery in the absence of a motion to
dismiss?


2. Did the trial judge err in overruling the McCutchen Order as to the statute of limitations
issue?


3. Did the trial judge err in determining that the claims against Montgomery were not properly
pleaded?


4. Did the trial judge err in granting dismissal to Montgomery on the basis of lawyer
immunity?


5. Did the trial judge err in ruling that all claims against Montgomery were barred by the
statute of limitations?
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STATEMENT OF THE CASE 


This is an appeal from orders of the trial court which dismissed the Second Amended 


Complaint as against Respondent Michael Montgomery (“Montgomery”). 


Appellant Kenneth B. Loveless (“Loveless”) filed suit against Kevin Scully (“Scully”) in 


2022 for defamation. (Complaint 3.14.2022).  Loveless received permission to amend the 


complaint to assert an additional cause of action against Scully for conspiracy. (Motion to Amend 


11.17.2023; Order 1.23.2024).  Subsequently, Loveless sought and obtained permission to amend 


the complaint a second time to add additional defendants, including Montgomery, for conspiracy 


and other causes of action.1  (Second Motion to Amend 11.15.2024; Order 7.25.2025).  Before the 


motion to add Montgomery was granted, Montgomery sought to intervene in the action and to 


argue against the Second Amended Complaint.  (Motion to Intervene 12.2.2024; Response of 


Intervenors 1.23.2025). Montgomery fully briefed his grounds for asserting that he should not be 


made a party to the action, arguing inter alia, that the statute of limitations, legislative immunity, 


and attorney-client privilege barred him from being added as a defendant. (Response of Intervenors 


1.23.2025).  


Following a hearing, Circuit Court Judge Charles J. McCutchen granted Montgomery’s 


motion to intervene and granted Loveless’ motion to file the Second Amended Complaint 


1  When Loveless sought to add Montgomery as a Defendant, he also sought to add Edward V. White (“White”) and 
Flora Elizabeth Hutchison (“Hutchison”) as Defendants.  (Motion 12.2.2024).   Loveless then sought to also add 
Beatrice Dennis-White (“Dennis-White”) as an additional Defendant. (Motion 1.20.2025).   One order was issued 
granting Loveless permission to add all four (4) new Defendants.  (Order 7.25.2025).  The trial court later granted 
dismissal of the Second Amended Complaint as to all four (4) new Defendants and dismissing one of the causes of 
action (from the first Amended Complaint) as to Scully.  Loveless filed three (3) Notices of Appeal, but this Court 
consolidated the appeals.  (Letter 3.25.2026).  Because the legal issues as to the four (4) new Defendants are different 
(except as to White and Hutchison), and because the trial court also dismissed the conspiracy cause of action against 
the original defendant Scully, four (4) appellant’s briefs are filed:  One as to White and Hutchison, one as to Dennis-
White; one as to Montgomery and one as to Scully.  Per the Court’s letter of March 25, 2026, a single Record on 
Appeal will be filed.   
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(“McCutchen Order”), which allowed the addition of Respondents White, Hutchison, Montgomery 


and Dennis-White as defendants.  (Order dated 7.25.2025).   


In connection with his intervention in the action, Montgomery thoroughly argued that the 


amendment was futile because the statute of limitations barred an action against him.  Judge 


McCutchen ruled: 


[I]t would be premature for the Court to make a determination of
when each cause of action arose [or] when each cause of action was
or could be discovered by Plaintiff. . . Defendants are free to assert
their claims and defenses in their respective pleadings; once
discovery on all those issues have been conducted, Defendants can
bring those issues before the Court at that time.


Id. page 9. 


Montgomery filed a Motion to Reconsider which was denied (Motion dated 7.29.2025; 


Order dated 8.26.2025).  After being served with the Second Amended Complaint, Montgomery 


moved to dismiss the Second Amended Complaint, alleging only that the Second Amended 


Complaint was premature because his motion to reconsider was still pending.  (Motion 8.11.2025). 


The motion to reconsider was denied.  (Order 8.26.2025).  No other motion to dismiss was filed 


by White or Hutchison, and the pending motion to dismiss was then moot.2  


Montgomery filed a memorandum supposedly in support of the existing, moot motion to 


dismiss, but introduced new grounds not set forth in the moot motion to dismiss.  (Memorandum 


filed 10.6.2025).  In his memoranda, Montgomery argued they were protected by legislative 


immunity, the statute of limitations, attorney-client privilege, and that the Second Amended 


Complaint did not properly plead civil conspiracy or outrage.   Id.   


2  Judge McCutchen denied the motion for reconsideration on August 26, 2025, after Loveless filed and served the 
Second Amended Complaint.  (Order 8.26.2025). 
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At the hearing on all motions, Loveless pointed out that there was no pending Motion to 


Dismiss raising the issues argued in Montgomery’s memorandum.  (Tr. P. 44, lines 19-23; P. 45, 


lines 24-25).  Loveless also briefed and argued the substantive issues raised in Montgomery’s 


memorandum, even though those issues were not properly raised by motion.  (Loveless MIO MTD 


2.2.2026).  Loveless also argued and briefed the preclusive effect of the McCutchen order.  Id. (Tr. 


P. 43, lines 10-19).


Judge Daniel Coble (“the trial judge”) dismissed the Second Amended Complaint as to 


Montgomery, making express rulings on the statute of limitations, legislative immunity, and 


attorney-client privilege, none of which had been raised by proper motion to dismiss.  (Form 4 


order 2.9.2026; Formal order 2.17.2026).  Loveless filed a motion to reconsider, properly raising 


all grounds set forth in this appeal.  (Motion 2.27.26).  Loveless’ motion was denied without 


comment.  (Order 3.4.2026).   


Per the Second Amended Complaint, Montgomery “was employed, ostensibly through his 


law firm, as an independent contractor by District Five as an attorney for the School District on a 


number of different matters, including general consulting. However, his intentional wrongdoing . 


. . takes his actions outside of the scope of services he was providing to District Five, and he 


therefore bears personal liability for his wrongful acts as set forth herein. . . none of the acts of 


Montgomery which are the subject of this action constituted the practice of law.”  (Second 


Amended Complaint ¶ 8). 


The Second Amended Complaint alleges multiple acts of wrongful conduct by 


Montgomery.  (Second Amended Complaint ¶¶ 13, 15, 19, 20-21, 23, 31, 37, 42, 45-47, 50, 57, 


68, 97-100, 102, 105, 106, 108, 114-116, 117, and 121.).  Per Paragraph 8, all of the acts set forth 


in the remaining paragraphs were “outside the scope of services he was providing to District Five” 
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and “none of the acts of Montgomery which are the subject of this action constituted the practice 


of law.”  As noted below, all of these facts have to be assumed to be true at a motion to dismiss 


hearing. 


STANDARD OF REVIEW 


The orders on appeal raised claims for civil conspiracy, libel, and outrage, all of which are 


matters of law.   Culler v. Blue Ridge Elec. Coop. Inc, 309 S.C. 243, 422 S.E.2d 91 (1992) (a tort 


action is generally an action at law, unless equitable relief is sought).   


However, the scope of review on motions to dismiss, which involves no findings of fact at 


all, must necessarily be based on review for legal error since no factual issues are involved. 


Citizens for Quality Rural Living Inc. v. Greenville County Planning Commission et al., 426 S.C. 


97, 102, 825 S.E.2d 721, 724 (Ct.App. 2019) (“As to questions of law, this court’s standard of 


review is de novo.”). 


An appellate court reviews questions of law de novo. “This Court undertakes a de novo 


review of all issues of law, and is free to decide matters of law with no particular deference to the 


trial court.”  Menezes v. Ross, 403 S.C. 522, 744 S.E.2d 178 (2013).  See also Milliken & Co. v. 


Morin, 399 S.C. 23, 731 S.E.2d 288 (2012).  “We review questions of law de novo, with no 


deference to trial courts.”  Smalls v. State, 422 S.C. 174, 810 S.E.2d 836 (2018).   


On appeal from the dismissal of a case pursuant to Rule 12(b)(6), an appellate court applies 


the same standard of review as the trial court.” Riddle v. Morris, 381 S.C. 643, 646, 675 S.E.2d 


431, 433 (2009). “If the facts alleged and inferences deducible therefrom would entitle the 


plaintiff to any relief, then dismissal under Rule 12(b)(6) is improper,” Freemantle v. Preston et 


al., 398 S.C. 186, 728, 728 S,.E.2d 40 (2012), citing Sloan Constr. Co. v. Southco Grassing, 


Inc., 377 S.C. 108, 113, 659 S.E.2d 158, 161 (2008). 



https://protect.checkpoint.com/v2/r01/___https://fastcase.vlex.com/vid/889040156___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6ZmVjNjRmMGM1NDI2NTU0ZGVmNDIyZmFkZTM2YzY0MDk6Nzo4MWRjOmEwNTUxYmIxMWI2YWI4ZjY3ZTEwOGY5MzRmZTdmMjI3ZTExMzI3MTM0Y2UyMTlkNjZhMGMyOGJiMDRjZDU2ZmQ6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://fastcase.vlex.com/vid/889040156___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6ZmVjNjRmMGM1NDI2NTU0ZGVmNDIyZmFkZTM2YzY0MDk6Nzo4MWRjOmEwNTUxYmIxMWI2YWI4ZjY3ZTEwOGY5MzRmZTdmMjI3ZTExMzI3MTM0Y2UyMTlkNjZhMGMyOGJiMDRjZDU2ZmQ6cDpUOk4
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ARGUMENT 


1. The trial judge erred in granting dismissal to Montgomery in the absence of a 
motion to dismiss. 
 


 Loveless filed and served the Second Amended Complaint on August 8, 2025.  (Second 


Amended Complaint).  Montgomery (in conjunction with White and Hutchison) filed one motion 


to dismiss on August 11, 2025, arguing only that the filing and service of the Second Amended 


Complaint was “premature” because he (as well as White and Hutchison) had filed a motion to 


reconsider the order allowing the Second Amended Complaint.  (Motion 8.11.2025).  On August 


26, 2025, Montgomery’s motion to reconsider was denied.  (Order 8.26.2025 – Party of 3).  The 


filed motion to dismiss then became moot.   


 Montgomery did not file another motion to dismiss, nor did he seek to amend his moot 


motion to dismiss.  Instead, a roster was issued on January 13, 2026 scheduling the moot motion 


to dismiss (filed on 8.11.2025) for hearing.  (Roster 1.23.2026). 


 Montgomery (along with White and Hutchison) filed a memorandum arguing issues of law 


that were not embraced by the moot motion to dismiss.  (Memo 10.6.2025).  In the Form 4 order 


filed February 9, 2026, the trial judge ruled that the claims against Montgomery were barred by 


legislative immunity, statute of limitations, and “the attorney-client relationship.”  (Form 4 


2.9.2026). The mooted motion to dismiss did not include any of these bases as a ground for 


dismissal of the Second Amended Complaint. 


 During the hearing on February 3, 2026, Loveless’ counsel argued there was no motion to 


dismiss raising any of the issues that were being argued by the newly-added Defendants.  (Tr. P. 


44, lines 17 – p. 45, lines 7).  The trial court’s Form 4 order and the more formal order both ignored 


this argument.  (Form 4 - 2.9.2026; Order 2.17.2026) 
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 Counsel also argued that none of those issues could be raised on a motion to dismiss, 


because each had to be raised by affirmative defense.  (Tr. P. 46, line 24 – p. 47, line 11; p. 50, 


lines 19-24; p. 51, 5-15).    Again, these arguments were ignored.  (Form 4, 2-9-2026; Order 


2.17.2026).   


 Loveless has already argued in seriatim in his appellant’s brief as to White and Hutchison 


the legal basis that relief granted without the pendency of a motion requesting that relief is legal 


error.  (Initial Appellant’s Brief/White Hutchison, Issue 2).  For expediency, Loveless incorporates 


by reference here that portion of his separate Appellant’s Brief/White Hutchison, Issue 2. 


 To that, Loveless also cites to the dissenting opinion of Justice Waller in Camp v. Camp, 


386 S.C. 571, 689 SE.2d 634 (2010).  The Supreme Court affirmed the grant of a motion to dismiss 


which did not state “with particularity” the grounds for the motion.  In Justice Waller’s dissent, he 


quoted federal law and said,  “Although the appellant had later filed a brief in support the motion. 


. . ‘if a party could file a skeleton motion and later fill it in, the purpose of the . . . limitation would 


be defeated.’”.  Id. 386 S.C, at 577.  Justice Waller disagreed with the majority that a “skeletal 


motion is proper.”  He said, “I believe this effectively vitiates the plan (and relatively 


undemanding) requirements of the applicable rules of civil procedure.”  Id. 


  Montgomery did not file a “skeletal” motion to dismiss.  After his existing motion to 


reconsider was denied, Montgomery filed nothing else, except legal memoranda.  The roster made 


clear that the only motion scheduled for hearing was the one that was already moot.  (Roster dated 


1/23/2026).  It does, as Justice Waller said, defeat the requirements for motion practice to allow a 


memorandum to cure deficiencies of a legitimate motion.   
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2. The trial judge erred in overruling the McCutchen Order as to the statute of 
limitations issue. 


 
 Before and after Montgonery’s motion to intervene was granted, Montgomery thoroughly 


argued multiple issues, including his contention that claims against him were barred by the statute 


of limitations. (Motion to Intervene 12.2.2024; Response of Intervenors 1.23.2025; Order 


7.25.2025; Motion to Reconsider 7.29.2025).   


 In granting the motion to permit the Second Amended Complaint, the McCutchen Order 


expressly ruled that it was inappropriate to address issues related to the statute of limitations at that 


stage for any of the new Defendants, and the argument could be raised again after discovery had 


occurred.  (Order 7.25.2025).  That order was not appealed.  


 In his appellant’s brief as to White and Hutchison, Loveless has included a thorough 


historical analysis of the undisputed rule that one circuit court judge cannot overruled a prior circuit 


court judge’s order in the absence of new evidence.  (Initial Appellant’s Brief/White Hutchison, 


Issue 2).    Loveless incorporates the entirety of that argument into this brief and does not repeat it 


here. 


3. The trial judge erred in determining that the claims against Montgomery were not 
properly pleaded.   


 
 The Second Amended Complaint asserted two causes of action against Montgomery: civil 


conspiracy and outrage.  Since the trial judge’s order of dismissal combined his rulings as to 


Montgomery into a single order (with White and Hutchison), it’s somewhat difficult to determine 


the alleged pleading insufficiencies he found as to Montgomery.  The trial judge ruled:   


 Plaintiff has stated conclusory legal assertions that 
Montgomery acted outside the scope of his professional 
duties, but the Second Amended Complaint is wholly 
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lacking in any factual assertion that Montgomery acted 
outside the scope of his representation in any regard.3 


 
(Order 2.17.2026 p. 7). 


 In support of the order, the trial judge cited Stiles v. Ornato, 318 S.C. 297, 457 S.E.2d 601 


(1995), and stated “the court must dismiss a complaint that alleges the attorney acted within his 


scope.”  Order p.7 (emphasis in order, but not in cited case).  The case actually says: “The ruling 


on a Rule 12(b)(6) motion to dismiss must be based solely upon the allegations set forth on the 


face of the complaint.”  Id., 457 S.E.2d at 603 (emphasis added).  It is true that is the proper 


standard for what should have been considered by the trial judge. 


 The Second Amended Complaint goes into great detail reciting specific facts which the 


trial judge described as “wholly lacking” detail. 


 8. “. . . Defendant Montgomery was employed, ostensibly through his law firm, as an 
independent contractor . . . his intentional wrongdoing as set forth herein takes his actions 
outside the scope of services he was providing to District Five, and he therefore bears 
personal liability for his wrongful acts as set forth herein. . . none of the acts of Montgomery 
. . . constituted the practice of law.” 


 
 13. “. . . ongoing conspiracy initiated by . . . White, Ms. White and Hutchison . . . which 


Defendant[] Montgomery joined.” 
 
 15. “. . . Defendants . . ,. Montgomery conspired with Scully with the express purpose 


of defaming and damaging Loveless. . . Most of this occurred in 2020, when Loveless was 
not a candidate. . . the conspiracy continued uninterrupted through 2021, 2022, 2023, 2024 
and continues at present.” 


 
 17. “. . . the remaining Defendants conspired and collaborated with and assisted Scully 


in a conspiracy. . . actively assisting in the dissemination of these harmful statements.  Most 
of this started in 2020, when Loveless was not a candidate. . . the conspiracy has continued 
uninterrupted and continues at present.” 


 
 19. “Montgomery’s billing records detail the elaborate planning in which he engaged, 


coordinating with Contract Construction, the general contractor, and the architects who 
were actually performing the work, to create data to dispute Loveless’ concerns.  
Montgomery provided copies of Loveless’ report and attachments to the contractor and 


 
3  This citation is in that portion of the order that deals with “attorney-client” privilege.  (Order 2.17.2026 p. 7). 
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architect and coordinated plans for them to provide District Five with information that 
disputed Loveless’ concerns. . . Montgomery had negotiated the contracts with Contract 
Construction and the architect, and had a vested interest in discrediting Loveless and 
disputing his concerns.” 


 
 20. “. . . secret meetings organized by Montgomery . .were far outside Defendant 


Montgomery’s role as legal counsel to the District, although he billed and was paid by the 
District for his leadership role in the conspiracy.” 


 
 21. “. . . Montgomery . . . consult[ed] with . . . James Burns, who is listed in 


Montgomery’s bills as ‘the former ethics commission chair.’. . . to lay the groundwork for 
a complaint to be field against Loveless with the State Ethics Commission. . . to Defendant 
Montgomery with instructions to shut Loveless down. Montgomery’s bills detail the 
months-long planning for a public attack on Loveless. . .” 


 
 22. Footnote 3:  “. . . White and Montgomery had already successfully removed a prior 


member of the Board of Trustees. . .” 
 
 23. “. . . when Scully was recruited, the conspiracy included established members . . . 


Montgomery. . . ” 
 
 26. “. . . toward whom Defendants and their co-conspirators re-directed the hatred that 


was spewing from the public at this time.” 
 
 27. “. . . Defendants . . . conspired and assisted Scully for the purpose of defaming and 


damaging Loveless . . . and seeking his removal from the District Five Board by whatever 
means.” 


 
 32. “. . . were made with actual malice, and a clear intent to damage Loveless’ 


reputation. . , an integral part of the continuing conspiracy involving all named Defendants. 
.  who collectively sought to harm Loveless and damage. . .” 


 
 37. “. . .led by . . . Montgomery. , . announced the upcoming . . . Board meeting. . . ‘will 


be a revealing meeting and [Loveless] will not be happy but the truth will set him free.” 
 
 42. “. . . well aware that Defendant Montgomery . . . actively involved in coordinating 


the presentation to be made. . .” 
 
 45. “. . . Montgomery’s billing records . . . detail his participation in and planning. . . to 


formulate the vicious verbal assault aimed at falsely alleging that Loveless harbored an 
undisclosed conflict of interest . . .” 


 
 46. “Defendant Montgomery was the leader to create and present himself as moderator 


as the legal expert to lend mock countenance . . . as they played along as if they had no 
idea this had been planned. . .” 
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 47. “. . . who collaborated with Montgomery. . . Defendant Montgomery arranged for. 
. . planned and masterminded the attack with . . . Montgomery . . . none of that was true 
and Defendants knew it.  Defendants intentionally attempted to obscure the real facts so as 
to paint Loveless in as negative light as possible.” 


 
 50. “. . . Montgomery again consulted with Defendant White’s law partner James Burns 


on September 26, 2020.  Montgomery’s billing entry for that date . . . two hours, reads 
“Telephone conference with former Ethics commission chair re: opinions and presentation 
of same. . . cemented the Defendants’ . . . plans to eventually launch a complaint against 
Loveless with the State Ethics Commission.”  


  
 57. “. . . at 12:09 a.m. on September 15, 2020, to . . . Montgomery. . . responded to . . . 


Cates at 8:19 a.m. “I really appreciate you. . . I’m always proud to help.” 
 
 59. “. . . Defendants knew that was untrue yet did everything in their power to 


perpetuate the falsehood, which was successful in creating the false belief. . .” 
 
 68.  Footnote 7: “. . . The SEC complaint was a direct and proximate result of the 


conspiracy . . . Montgomery, and others. . .” and “Montgomery had earlier laid the 
groundwork for the SEC complaint through his communications with White’s law partner 
James Burns.” 


 
 80. “In response to this inquiry and the baseless lies perpetuated by . . . Montgomery 


and others. . . on September 25, 2024. . .” 
 
 97. “. . . to Defendant Montgomery to initiate the planned retaliation with the other 


Defendants. . .” 
 
 98. “In concert with one another, Defendants Montgomery. . . gather information to 


counter the claims. . .”  
 
 99. “. . . Montgomery billed District Five for hundreds of hours of time he spent 


engaging in the conspiracy. . . March of 2021, . . . invoices from Montgomery. . .” 
 
 100. “. . . Defendant Montgomery acted in concert with . . . and conspired with private 


individuals. . . to construct and execute. . . in the billing records of Montgomery and dozens 
of emails exchanged . . . were produced in this litigation by Scully in November, 2024.” 


 
 102. “. . . the ‘team’ as including Montgomery. . . Cates included Defendant Montgomery 


on his celebratory email. . .” 
 
 105. “. . . Montgomery’s planning . . . in furtherance of the ongoing conspiracy. . .  
 
 108. “. . . an overarching conspiracy led by . . . Montgomery to tell falsehoods about 


Loveless for the purpose of damaging his name and reputation. . .” 
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 114. “. . . all premised on statements by . . . Montgomery and others that the State Ethics 
Commission had advised Loveless to recuse himself. . . which was false.” 


 
(Second Amended Complaint, Paragraphs identified by number above). 


 In a separate part of the order of February 17, 2026, the trial judge also made brief reference 


to “basic pleading standards of each of his claims.”  (Order 2.17.2026 p. 11).  He also erroneously 


states Loveless’ position as a “public official.”   


 It is respectfully asserted that the specific acts of Montgomery as to the conspiracy and 


outrage were laid out in detail in the Second Amended Complaint and the trial judge’s conclusion 


otherwise is legal error.  Loveless again incorporates his argument on these issues as set forth in 


his Appellant’s Brief as to White and Hutchison, Issue 3.   


4. The trial judge erred in granting dismissal to Montgomery on the basis of lawyer 
immunity. 


 
 The trial judge granted dismissal to Montgomery in the Form 4 order based on “the 


attorney-client relationship.”  (Form 4 – 2.9.2026).  In the more formal order, the trial judge granted 


dismissal to Montgomery because he “has the additional defense of acting as an attorney for the 


District”  under the caption “Attorney-Client Privilege.” (Order 2.17.2026).  The sole analysis was 


based on Stiles v. Onorato, which, as stated above, is inapplicable here because the allegations 


specifically state Montgomery was acting outside the scope of his role as an attorney for the 


District.  (Second Amended Complaint ¶ 8).  As further discussed, each of the individual acts by 


Montgomery were based on his own personal conspiracy with Scully, a private citizen, White and 


Hutchison (who were then Board members) and others.     


 It is not clear why the trial judge granted a “stand alone” basis for dismissal on the basis of 


the attorney-client issue, so Loveless has presented this argument both as a “defective pleading” 


issue and independently.   It is clear the ruling was error.   
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 “In deciding a motion to dismiss. . . the trial court should consider only the allegations set 


forth on the face of the . . . complaint.”  Plyler v. Burns, 373 S.C. 637, 647 S.E.2d 188 (2007).  


“The question is whether, in the light most favorable to the plaintiff, and with every doubt resolved 


in his behalf, the complaint states any valid claim for relief.”  Id., citing Toussaint v. Ham, 292 


S.C. 415, 416, 357 S.E.2d 8, 9 (1987). 


5. The trial judge erred in ruling that all claims against Montgomery were barred by 
the statute of limitations 


  The trial court’s order included a blanket general ruling that all claims were “barred by the 


applicable statute of limitations.”  (Order 2.17.2026, p. 8).  The trial judge erroneously stated that 


“the acts . . . occurred on, or prior to, September 14, 2020”.  (Id.). The trial judge concluded that 


the statute of limitations against Montgomery (and others) had expired before the first lawsuit 


against these defendants was filed in United States District Court and the District Court’s ruling 


“could not resurrect them” and that Loveless’ arguments “turn established South Carolina law 


directly on its head.”  (Order 2.17.2026 p. 9-10).   


  That sweeping conclusion simply misstates the allegation of the Second Amended 


Complaint.  As pleaded, Montgomery’s actions continued after September 14, 2020.  (See by way 


of example only, ¶¶ 16, 17, 21, 23, 57 and 68.) Without the discovery that the McCutchen order 


required prior to this issue being considered, the Second Amended Complaint only identifies the 


acts that Loveless can already prove.  The ruling on the statute of limitations is legal error. 


CONCLUSION 


  This matter can and should be decided on the basis of the trial judge overruling the 


McCutchen order.  While it is clear that the trial judge went out of his way to rule against Loveless 


on every conceivable issue, as demonstrated above, all of his rulings were legal error.  The trial 


judge’s orders must be reversed. 
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STATEMENT OF ISSUES OF APPEAL 


I. Is the trial court’s Order in error because it improperly concludes that dismissal of the 
other Defendants as to the civil conspiracy cause of action necessarily shields Scully 
from liability? 


II. Is the trial court’s Order in error because the Second Amended Complaint pleads facts 
sufficient to establish a claim for civil conspiracy? 


III. Did the trial court err in failing to deem Scully’s admission to the Request to Admit as 
admitted? 


IV. Did the trial court err in denying Loveless’ Motion to Compel a second deposition of 
Scully? 
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STATEMENT OF THE CASE 


 The instant appeal arises from several orders dismissing a tort action against Respondent 


Kevin Scully (“Scully”) and several other Respondents who were added to the action by a Second 


Amended Complaint. 1 This brief only addresses issues as to Respondent Scully.  


  Appellant Kenneth Loveless’ (hereinafter “Loveless”) filed suit against Scully for 


defamation on March 14, 2022. (Complaint). Loveless filed a Motion to Amend Complaint on 


November 17, 2023, seeking to add causes of action against Scully for conspiracy and outrage 


based on information discovered following Scully’s deposition on October 21, 2023.2 (Motion to 


Amend Complaint). The trial court granted Loveless’ Motion to Amend Complaint to add causes 


of action for civil conspiracy and outrage against Defendant Scully on January 23, 2024 (Order 


Granting Motion to Amend), and Loveless filed the Amended Complaint of January 31, 2024. 


(Amended Complaint).  


 On November 15, 2024, Loveless filed a motion to amend the complaint in this matter for 


a second time, seeking to add Edward K. White (“White”), Elizabeth “Beth” Hutchison 


(“Hutchison”), and Michael Montgomery (“Montgomery”) as defendants to the instant action for 


their role in the conspiracy against Loveless. Additionally, Loveless filed a Supplemental Motion 


for Second Amended Complaint on January 20, 2025, seeking to add Beatrice Dennis-White 


 
1 The trial court issued three orders of dismissal, each of which addressed different defendants.  Appellant filed three 
Notices of Appeal.  The Court of Appeals consolidated the appeals, and required one Record on Appeal.  (Letter dated 
March 25, 2026).  This brief addresses Respondent Kevin Scully (“Scully). Separate briefs are filed as to Respondents 
Edward K. White (“White”), Flora E. “Beth” Hutchison (“Hutchison”), Beatrice Dennis-White (“Dennis-White”), and 
Michael Montgomery (“Montgomery”). Since the grounds relating to Michael Montgomery (“Montgomery”) are 
different from the grounds affecting Respondents White and Hutchison, a separate appellant’s brief is filed as to 
Montgomery. 
2 At that point, Scully’s deposition only concerned matters related to the defamation cause of action pending at that 
time.  
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(“Dennis-White”) as an additional defendant in this matter based on evidence supporting her 


participation in the conspiracy revealed through supplemental discovery produced by Scully on 


November 21, 2024. (Supplemental Motion to Amend). The trial court granted Loveless’s Motion 


for Second Amended Complaint pursuant to Order issued July 25, 2025. (Order 7.25.2025).  


On August 8, 2025, Loveless filed the Second Amended Complaint. (Second Amended 


Complaint 8.8.2025).  No new claims were asserted against Scully by the Second Amended 


Complaint.  Thereafter, Scully filed a Motion to Dismiss or Strike pursuant to Rules 8, 12(b)(6), 


and 12(f), SCRCP. (Scully MTD 9.8.2025).  


 Loveless served Requests for Admission on Scully and the other defendants on September 


9, 2025. (RTA to Scully 9.9.2025). Additionally, on September 9, 2025, Loveless filed a Motion to 


Compel a second deposition of Scully after Scully refused Loveless’ request for a second 


deposition following the filing of the Second Amended Complaint. (MTC Second Depo 9.9.2025). 


After receiving no response from Scully to the Requests for Admission, Loveless filed a Motion 


to Deem Matters Admitted on October 29, 2025. (MDA 10.29.2025). 


On February 2, 2026, Loveless filed a Memorandum in opposition to the motions to dismiss 


filed by Scully and the other defendants. (MIO 2.2.2026). The same day, Scully filed several 


Memoranda in opposition to Loveless’ pending motions against Scully and in support of his motion 


to dismiss. (Scully MIO to MTC 2.2.2026; Scully MIO to MDA 2.2.2026; Scully MIS MTD 


2.2.2026). Scully also filed a Memorandum asserting that his non-response to Loveless’ Requests 


for Admission supported entry of an order deeming the Requests admitted. (Memo re MDA 


2.2.2026). 


A hearing on the pending motions was held before Judge Daniel Coble on February 3, 


2026. Following the hearing, on February 9, 2025, Judge Coble issued a Form 4 Order dismissing 
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the civil conspiracy cause of action as to Scully and the other defendants, leaving the defamation 


and outrage claims pending against Scully. (Form 4 Order 2.9.2025). The Order also denied 


Loveless’ Motion to Deem Matters Admitted and his Motion to Compel a second deposition of 


Scully. (Id.). Thereafter, Judge Coble issued a formal order on February 25, 2026, partially 


dismissing the Second Amended Complaint and denying Loveless’s motions as to Scully. (Partial 


Dismissal Order 2.25.2026).  


On March 9, 2026, Loveless filed a Motion to Reconsider the trial court’s order as to Scully, 


which was denied by order issued on March 16, 2026. (MTR Scully 3.9.2026; Form 4 Order 


3.16.2026). On March 24, 2026, Loveless timely filed a Notice of Appeal from which this appeal 


arises. (Scully NOA 3.24.2026).  


FACTUAL BACKGROUND 


 On or about March 14, 2022, Loveless filed the instant lawsuit against Scully for 


defamation in his individual capacity as a citizen and resident of the State of South Carolina, based 


in part on statements Scully posted on the public Facebook group “Deep Dive Into D5,” and similar 


Facebook groups. (Complaint 3.14.2022).  


Loveless filed a Motion to Amend Complaint on or about November 17, 2023, seeking to 


add causes of action against Defendant Scully for conspiracy and outrage based on information 


discovered since the filing of this lawsuit. (Motion to Amend 11.17.2023).  Specifically, Loveless 


discovered during the course of this litigation that Scully was involved in a conspiracy with at least 


two other individuals, including Edward K. White (“White”) and Elizabeth “Beth” Hutchison 


(“Hutchison”), to damage or destroy Loveless’ reputation and to otherwise cause him damages. 


(Id). Evidence supporting Scully’s involvement in the conspiracy was revealed through emails 
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between Respondents White and Hutchison that were produced in response to Loveless’s FOIA 


request to Scully’s employer the United States Department of Agriculture and direct discovery 


requests to Scully. (Id.). While a USDA FOIA request resulted in a redacted version of an email, 


Scully produced an unredacted version of the email chain at his deposition in this matter which 


occurred on October 21, 2022, giving Loveless the first clue about the scope of the conspiracy in 


which Scully was an active participant, along with White and Hutchison. (Id.). The trial court 


granted Loveless’s Motion to Amend to add a conspiracy cause of action against Defendant Scully 


on January 23, 2024. (Order Granting Motion to Amend).  


Second Amendment to State Action 


On November 15, 2024, Loveless filed a motion to amend the complaint in this matter for 


a second time, seeking to add White, Hutchison, and Montgomery as defendants to the instant 


action for their role in the conspiracy against Loveless. (Second Motion to Amend 11.15.2024).  


 Additionally, Loveless filed a Supplemental Motion for Second Amended Complaint on 


January 20, 2025, seeking to add Beatrice Dennis-White (hereinafter “Dennis-White”) as an 


additional Defendant in this matter based on evidence supporting her participation in the 


conspiracy revealed through supplemental discovery produced by Scully on November 21, 2024. 


(Supp. Motion for Second Amended Complaint). This Court granted Loveless’s Motion for Second 


Amended Complaint pursuant to Order issued July 25, 2025. (Order 7.25.2025).  


STANDARD OF REVIEW 


On appeal from the dismissal of an action pursuant to Rule 12(b)(6), an appellate court 


applies the same standard of review as the trial court.” Riddle v. Morris, 381 S.C. 643, 646, 675 


S.E.2d 431, 433 (2009). That standard requires the Court to construe the complaint in a light most 
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favorable to the nonmovant and determine if the “facts alleged and the inferences reasonably 


deducible from the pleadings would entitle the plaintiff to relief on any theory of the case.” Id. 


(quoting Williams v Condon, 347 S.C. 227, 233, 553 S.E.2d 496, 499 (Ct. App. 2001)). In 


considering such a motion, the trial court must base its ruling solely on allegations set forth in the 


complaint. Spence v Spence, 368 S.C. 106, 116, 268 S.E.2d 869, 874 (2006). The motion cannot 


be sustained if facts alleged and inferences reasonably deducible therefrom would entitle the 


plaintiff to relief on any theory of the case.” Dye v Gainey, 320 S.C. 65, 67, 463 S.E2d 97 (Ct. 


App. 1995).  


 A trial court’s “ruling on discovery matters will not be disturbed by an appellate court 


absent clear abuse of discretion.” Dunn v. Dunn, 298 S.C. 499, 502, 381 S.E.2d 734, 735 (1989). 


“The burden is upon the party appealing from the order to demonstrate the trial court abused its 


discretion.” Id. An 'abuse of discretion' may be found by this Court where the appellant shows that 


the conclusion reached by the lower court was without reasonable factual support, resulted in 


prejudice to the right of appellant, and, therefore, amounted to an error of law." Id. 


ARGUMENT 


I. The Trial Court’s Order is in Error Because it Improperly Concludes that the 
dismissal of the other Defendants’ as to the Civil Conspiracy Cause of Action 
necessarily requires the dismissal of Defendant Scully. 


In dismissing Loveless’ civil conspiracy claim against Scully, the trial court’s order first 


notes that the individuals with whom Scully is alleged to have conspired have been dismissed from 


the action, rationalizing “it does not appear possible that Defendant Scully could have been in an 


actionable civil conspiracy with people the court has determined as a matter of law are not liable 
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on the Plaintiff’s civil conspiracy claim.” (Partial Dismissal Order 2.25.26).   Scully did not seek 


dismissal on this ground.3 Rather, the trial judge raised this basis for dismissal sua sponte. 


The trial court’s reasoning appears to rest on the premise that Scully cannot be held liable 


in the absence of the other alleged conspirators as parties to this action. However, it has never been 


a requirement of South Carolina law that a plaintiff sue every tortfeasor who harmed him. Slatton 


v. Slatton, 289 S.C. 128, 345 S.E.2d 248 (1986) (discussing necessary parties).  South Carolina 


law specifically contemplates that only a single tortfeasor can be sued for the wrong committed.  


The entire body of case law relating to joint contribution among tortfeasors recognizes this 


circumstance.  S.C. Code § 15-38-40(D) (enacted 1988).  In fact, the statute was enacted for the 


specific purpose to “ameliorate the unfairness vested on all joint tortfeasors by the common law’s 


prohibition against contribution”.  Id. 368 S.C. 143, citing Southeastern, 313 S.C. at 470, 443 


S.E.2d at 397.   


The absence of other joint tortfeasors does not defeat Loveless’ claim against Scully.  


Loveless’ claim against Scully for civil conspiracy was first brought into this action by the 


Amended Complaint dated January 31, 2024. (Amended Complaint).  While the Amended 


Complaint identified multiple conspirators, Scully was the only named defendant at that time.4 


Scully answered the Amended Complaint on February 15, 2024, and raised no defenses to the civil 


conspiracy cause of action other than a general denial. (Scully Answer, 2.15.2024).   Only upon 


the filing of the Second Amended Complaint were other individuals made defendants to this action. 


 
3  Scully made no motion challenging the sufficiency of the conspiracy cause of action as to the First Amendment, nor 
the Second.  In his memorandum filed February 2, 2026, Scully did argue “no civil conspiracy is pled here” but by 
then he had waived the issue by not raising it following the First Amended Complaint and the only basis raised in the 
Motion to Dismiss the second Amended Complaint related to the dismissal of White, Hutchison and Montgomery in 
a separate action.   
4  Civil conspiracy claims were then pending against  White,  Hutchison, and Montgomery in a separate action, and 
those defendants could not have been added to this action at that time.    Loveless v. White et al., Case No. 3:23-cv-
02001-MGL (USDC-SC).   
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Therefore, the trial court’s dismissal of the other defendants has no bearing at all on the viability 


of the civil conspiracy claim against Scully.    


The Second Amended Complaint plainly alleges that the conspiracy involved numerous 


participants, only some of whom were named as defendants in this action. (Second Amended 


Complaint, ¶¶ 15, 17, 23, 27-28, 35-36, 42, 45).  There is no requirement that all members of a 


conspiracy be sued, thus even with the other defendants being dismissed, the civil conspiracy claim 


against Scully remains viable. 


Just because other tortfeasors have successfully advanced a procedural device, like the 


statute of limitations, to prevent liability, other tortfeasors do not become suddenly insulated from 


their own liability.  See Capco of Summerville Inc. v. J. H. Gayle Construction Company Inc., 368 


S.C. 137, 628 S.E.2d 38 (2006) (discussing the procedural nature of a statute of limitations 


defense).  Indeed, when other tortfeasors have attempted to benefit from the plaintiff’s release of 


one tortfeasor, the law is clear that does not occur unless the release specifically anticipates release 


of all tortfeasors.  Ecclesiastes Production Ministries v. Outparcel Associates, LLC, 374 S.C. 483, 


6449 S.E.2d 494 (Ct. App. 2007).   


The trial court erred in determining that the dismissal of the other defendants necessarily 


required the dismissal of the civil conspiracy claim against Scully when that is not required by 


South Carolina law, and for that reason, the order of the trial court must be reversed.   


II. The Trial Court Erred in Dismissing the Civil Conspiracy Cause of Action When 
the Second Amended Complaint Pleads Sufficient Facts to Support a Claim for 
Civil Conspiracy. 


The trial court erred in dismissing Loveless’ civil conspiracy claim against Scully when the 


Second Amended Complaint sufficiently pleads factual allegations supporting (1) the combination 
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or agreement of two or more persons, (2) to commit an unlawful act or a lawful act by unlawful 


means, (3) together with the commission of an overt act in furtherance of the agreement, and (4) 


damages proximately resulting to the Plaintiff. Paradis v. Charleston Cnty. Sch. Dist., 433 S.C. 


562, 574, 861 S.E.2d 774, 780 (2021) (Paradis also confirmed the elimination of any requirement 


for pleading of special damages in a civil conspiracy action). 


The trial court’s Order specifically finds that the Second Amended Complaint fails to plead 


damages as a proximate result of the Defendants’ conspiracy. (Partial Dismissal Order, p. 3).5 In 


actions for civil conspiracy, “the gravamen of the tort is the damage resulting to the plaintiff from 


an overt act done pursuant to a common design.” Vaught v. Waites, 300 S.C. 201, 208, 387 S.E.2d 


91,95 (Ct. App. 1989). Loveless has alleged that Scully and other individuals engaged in a 


conspiracy for the intended purpose of harming Loveless by planning and executing a retaliatory 


attack against him which was launched during the September 14, 2020 School Board meeting, and 


initiating a defamatory campaign against Loveless to damage his reputation. (Second Amended 


Complaint, ¶¶ 15, 22, 100).  There are sufficient facts within the Second Amended Complaint to 


establish that Loveless was damaged by multiple overt acts executed by Scully, the Respondents, 


and other individuals as part of their conspiracy against Loveless.  


The Second Amended Complaint is replete with factual allegations establishing that 


Loveless was in fact harmed and sustained damages as a direct result of the conspiracy including, 


but not limited to, the following: 


• Paragraph 48: To ensure the false accusation was unmistakably clear and was 
further and more widely publicized beyond the September 14, 2020 incident, 
Defendants White, Hutchison, Ms. White and Scully authored and issued a press 


 
5 The trial court’s order declines to address the other elements of civil conspiracy and whether the Second Amended 
Complaint pleads sufficient facts to support those elements, therefore this discussion is limited to the element of 
damages. 
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release in their individual capacities, further propagating the false claim that 
Loveless was involved in a school construction project with District 5. 


• Paragraph 55: Defendant Scully admitted under oath that he maintained his role as 
Administrator on OneD5 until Laurene Mensch assumed the position after he 
declared candidacy for school board. Both the Deep Dive Into D5 and One D5 
Facebook pages played a crucial role in the ongoing conspiracy involving the 
Defendants and their co-conspirators, serving as key platforms for disseminating 
false and misleading information about Loveless. A notable example of the 
conspiracy’s malicious efforts is the baseless rumor that Loveless had leveraged his 
position on the District Five School Board to secure a $1.25 million dollar school 
construction subcontract for his own company from District Five. This allegation 
is entirely false and was known to be false when Defendants generated and 
perpetuated the false narrative. 


• Paragraph 59: The press release quoted Defendant Ed White as stating “I am 
appalled by Mr. Loveless’ actions…he has turned his board seat into a money-
making enterprise…” Defendant White and others intended and accomplished the 
false public narrative that Loveless had obtained a construction contract with the 
School District using his seat on the District 5 Board. Hundreds and perhaps 
thousands of public media posts since the press release was issued have falsely 
accused Loveless of having a construction contract with the School District of 
which he was a trustee…Loveless’ reputation and standing in the community has 
never recovered from Defendants’ publication and perpetuation of this intentional 
falsehood. 


• Paragraph 68: On information and belief, the conspiracy prompted co-conspirator 
Kim Imbracsio Benson, a Hutchison protégé, to file an office ethics complaint 
against Loveless on February 17, 2021, with the South Carolina Ethics 
Commission. This complaint was an intended product of the successful conspiracy 
by Defendants and co-conspirators to push the false narrative that Loveless had an 
unlawful construction contract with District Five…Benson’s filing of the SEC 
complaint is concrete evidence that Defendants’ lies and falsehoods about Loveless 
had their intended effect. 


• Paragraph 74: Once elected to the Board in 2022, Defendant Scully has used his 
status as a District Five Board member to continue to slander and defame Loveless, 
all in furtherance of the Defendants’ conspiracy against Loveless. 


• Paragraph 114: As a direct and proximate result of the conspiracy and publication 
of the false press release, Loveless was subjected to public ridicule, humiliation, 
false and defamatory statements, all premised on statements by Defendants Scully, 
White, Hutchison, Montgomery and others that the State Ethics Commission had 
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officially advised Loveless to recuse himself as a result of his company having a 
subcontract with Contract Construction, Inc., which was false. 


• Paragraph 115: As a direct and proximate result of the conspiracy and the attack by 
Defendants Scully White, Ms. White, Hutchison, Montgomery and others against 
Loveless, both Defendant Scully and Lesley Anne Stiles’s community Facebook 
pages, Deep Dive into D5 and OneD5, were riddled with falsehoods about 
Loveless, questioning his honesty, accusing him of abusing and mistreating women, 
and denigrating him in every way possible. 


• Paragraph 116: The unlawful conspiracy against Loveless has caused Loveless 
irreparable and permanent harm personally and professionally and in the social 
community.  


When considered in a light most favorable to Loveless and accepted as true as required 


under the 12(b)(6) standard, the facts alleged in the Second Amended Complaint and inferences 


drawn therefrom clearly establish that the combined actions of Scully and the other Respondents, 


through their conspiracy, proximately resulted in Loveless being harmed by defamation across 


social media and the community, damage to Loveless’s reputation, and the initiation of legal 


proceedings against him based on the false narrative created by the Respondents’ conspiracy.  


The trial court’s order incorrectly concludes that the press release disseminated by the 


Respondents could not have caused Loveless to be ridiculed or humiliated. (Partial Dismissal 


Order, p. 4). The Second Amended Complaint plainly alleges that the Respondents created a false 


narrative which originated from the September 14, 2020 retaliatory attack. (Second Amended 


Complaint ¶ 47). Following the retaliatory attack, Scully, along with Respondents White and 


Hutchison drafted a press release, continuing to advance this false narrative, and Scully obtained 


a list of media contacts to whom the press release was issued. (Id., at ¶¶ 48, 58, 60-61, 108-109). 


Subsequently, Loveless became the topic of multiple public Facebook groups where Facebook 


users and group administrators defamed him and spread falsehoods about Loveless questioning his 


honesty, ethics, and character which stemmed directly from the attack during the School Board 
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meeting on September 14, 2020. (Id., at ¶¶ 112, 114-115). Additionally, the false narrative lodged 


by the Respondents during the retaliatory attack led Kim Benson to file a complaint against 


Loveless with the State Ethics Commission, basing her complaint on the issues raised during the 


Respondents’ conspiratorial attack on Loveless. (Id., at ¶ 68).  


Loveless’ damage can be clearly traced back to the false narrative that was first spawned 


during the retaliatory attack and further spread through the press release drafted by Scully, White, 


and Hutchison.  Thus, there is a reasonable inference that the content of the press release was 


disseminated to the public by Scully and the other Respondents themselves, the media contacts 


they obtained through Scully, and social media, which ultimately caused Loveless to sustain 


damage to his personal and professional reputation. (Id., at ¶116).  Accordingly, the trial court erred 


in dismissing the civil conspiracy cause of action for failure to plead facts to support damages. 


III. The Trial Court Erred in Failing to Deem Defendant Scully’s admission to the 
Request to Admit as Admitted. 


The trial court misapplied Rule 36(a), SCRCP, by failing to deem the Request to Admit as 


admitted. Although the court found that Respondent intentionally failed to respond, the decision 


appears to be based on Scully’s deliberate conduct not being done in bad faith because it is 


permitted under Rule 36, SCRCP.   In refusing to apply the rule as written, the court reached a 


result that is inconsistent with the plain language of Rule 36(a) and South Carolina precedent 


governing a party’s failure to respond to Requests for Admission. This misapplication of the law 


amounts to an abuse of discretion. 


In reviewing matters concerning Rule 36, South Carolina courts have consistently held that 


a party's “failure to respond to requests for admissions renders any matter listed in the request 


conclusively admitted for trial.” Nexstar Media Group, Inc. v. Davis Roofing Group, LLC, 431 
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S.C. 593, 604, 848 S.E.2d 597, 603 (Ct. App. 2020) (quoting Scott v. Greenville Housing Authority, 


353 S.C. 639, 652, 579 S.E.2d 151, 154 (Ct. App. 2003)). However, a trial court possesses limited 


discretion to decline the automatic operation of Rule 36(a), and any such departure must be 


adequately justified based on the unique circumstances of the case. Crestwood Golf Club, Inc. v. 


Potter, 328 S.C. 201, 215, 493 S.E.2d 826, 836 (1997).  


The circumstances that have justified a court’s departure from Rule 36(a)’s strict 


application are not present in this case. In Crestwood, the Supreme Court affirmed the refusal to 


deem the Requests for Admission admitted where counsel asserted they had never received them 


and the record contained no evidence to support otherwise. Id. Likewise, in Nexstar, the Court of 


Appeals affirmed the trial court's refusal to deem requests admitted where the responding party 


was hospitalized at the time of service and opposing counsel was never notified of the request. 


Nexstar, 431 S.C. at 603.  


Here, there is no evidence that Respondent failed to receive the Request for Admission, 


was unable to respond, or was otherwise prevented from complying with the rule, as in Crestwood 


and Nexstar. Rather, the record reflects both parties’ understanding of Rule 36 and the effect of 


failing to respond and provides no basis for the trial court’s decision to rule otherwise.  Indeed, 


Scully admits he intentionally did not answer the Requests.  (Scully Memo Response to RTA 


2.2.2026) 


The trial court recognized that Scully’s failure to respond was intentional, stating that he 


"chose the easiest and cheapest way" to admit the Requests for Admission by simply not answering 


them. (Partial Dismissal Order, p. 2). Despite this finding, the court declined to deem the matters 


admitted based on an absence of bath faith, proving no legally sufficient justification in departing 


from Rule 36(a)’s strict application. (Id.). In doing so, the court erroneously applied the rule to the 
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facts in this case and reached a result contrary to both parties who were in agreement that the 


Requests would be deemed admitted for failing to respond. Therefore, the trial court abused its 


discretion in failing to deem the Request to Admit as admitted.  


IV. The Trial Court Erred in Denying Loveless’ Motion to Compel a Second 
Deposition of Defendant Scully.  


Although trial courts have broad discretion in managing discovery, an abuse of discretion 


occurs where the appellant demonstrates that the decision reached by the lower court was without 


reasonable factual support, resulted in prejudice to the right of appellant, and therefore amounted 


to an error of law. Dunn v. Dunn, 298 S.C. 499, 502, 381 S.E.2d 734, 735 (1989). In this case, the 


trial court’s ruling is without factual support because it failed to consider whether good cause 


existed for a second deposition and instead denied the motion by erroneously concluding that 


Loveless failed to establish prejudice. The trial court overlooked the fact that a second deposition 


is necessary to explore facts disclosed after Scully’s initial deposition and directly relevant to the 


first amended complaint and the Second Amended Complaint. The trial court’s decision resulted 


in severe prejudice by depriving Loveless of any meaningful opportunity to further develop or 


support new causes of action added by both amended complaints.  


Under Rule 30(a)(2), a party or witness is generally limited to one deposition “except by 


agreement of the parties through their counsel or by court order for good cause shown.” Rule 


30(a)(2), SCRCP.  Rule 26(b) permits discovery of any non-privileged matter relevant to the claim 


or defense of the party seeking discovery, and is intended to prevent redundant, excessive, or 


needless discovery. Rule 26(b), SCRCP. The facts in this case make clear that a second deposition 


would be neither excessive nor redundant because the civil conspiracy and outrage claims are 


based on facts that were not disclosed or addressed at the time of the initial deposition.  
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The Supreme Court of South Carolina has recognized that where an amended complaint 


introduces new factual matter, additional discovery may be required. See Baldwin Constr. Co. v. 


Graham, 357 S.C. 227, 229, 593 S.E.2d 146, 147 (2004) (discussing that the interjection of the 


new matter would require additional discovery by respondent including the re-deposing of the 


petitioners). By contrast, a second deposition is unnecessary where an amended complaint does 


not introduce new factual issues. See Stanley v. Kirkpatrick, 357 S.C. 169, 175, 592 S.E.2d 296, 


298 (2004) (holding that following the amended complaint, a second deposition would be 


unnecessary because the amended claims were grounded in the same operative facts as the original 


pleading). Furthermore, courts routinely find good cause for a second deposition where new 


information emerges that could not reasonably have been anticipated at the time of the first 


deposition. Kleppinger v. Tex. DOT, 283 F.R.D. 330, 333 (S.D. Tex. 2012); Le v. Diligence, Inc., 


312 F.R.D. 245, 246 (D. Mass. 2015).  


Here, Loveless’s Second Amended Complaint introduced both a civil conspiracy claim and 


an outrage claim based on facts that emerged through Scully’s late production of documents 


following the initial deposition. (Second Motion to Amend Complaint; Second Amended 


Complaint). Because the civil conspiracy and outrage claims rest on factual allegations that were 


not at issue when Scully’s first deposition was taken, the circumstances establish good cause under 


Rule 30(a)(2). Unlike the facts in Stanley v. Kirkpatrick, where additional discovery would merely 


supplement an already developed record, a second deposition in this case is the only practical 


means for Loveless to question Scully after the late production of documents and the new 


allegations they support. 


Accordingly, Loveless has established good cause because a second deposition is both 


necessary and appropriate to further address evidence that resulted in the amended complaint. 
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Therefore, the trial court abused its discretion because its ruling was without reasonable factual 


support and resulted in prejudicial error.  


CONCLUSION 


 For the reasons set forth above, Appellant Kenneth Loveless respectfully requests an order 


from this Honorable Court reversing the order of the trial court as to the dismissal of the civil 


conspiracy claim against Scully, and the denial of Loveless’s Motion to Deem Matters Admitted 


and Motion to Compel a second deposition of Scully.   


Respectfully submitted,   


 
s/ Desa Ballard   
Desa Ballard (SC Bar No. 498) 


      Haley Hubbard (SC Bar No. 103195)    
      BALLARD & WATSON 
      226 State Street  
      West Columbia, South Carolina 29169 
      Telephone 803.796.9299 
      Facsimile 803.796.1066 
      desab@desaballard.com 
      harvey@desaballard.com 
      haley@desaballard.com     
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STATEMENT OF ISSUES ON APPEAL 


I. Is the court’s order in error as to the statute of limitations because it improperly
overrules the order of another circuit court judge?


II. Did the trial court err in granting a nonexistent Motion to Dismiss?


III. Did the trial court err in concluding that the action against White and Hutchison was
barred by the doctrines of legislative immunity, statute of limitations and “basic
pleading standards?”
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STATEMENT OF THE CASE 


This is an appeal from several orders dismissing a tort action against Defendants who were 


added to the action by a Second Amended Complaint.1  This brief only addresses issues as to 


respondents Edward K. White (“White”), Flora E. “Beth” Hutchison (“Hutchison”) 


Appellant Kenneth Loveless (“Loveless”) filed this libel action against Respondent Kevin 


Scully (“Scully”) on March 14, 2022 (Complaint 3.14.2022).  Loveless filed a Motion to Amend 


Complaint on November 17, 2023, seeking to add causes of action against Scully for conspiracy 


and outrage. (Motion to Amend Complaint 11.17.2023). The trial court granted Loveless’ Motion 


to Amend Complaint to add causes of action for civil conspiracy and outrage against Defendant 


Scully on January 23, 2024 (Order Granting Motion to Amend), and Loveless filed the Amended 


Complaint of January 31, 2024. (Amended Complaint).  


On November 15, 2024, Loveless filed a motion to amend the complaint in this matter for 


a second time, seeking to add Edward K. White (“White”), Elizabeth “Beth” Hutchison 


(“Hutchison”), and Michael Montgomery (“Montgomery”) as defendants to the instant action for 


their role in the conspiracy against Loveless. (Second Motion to Amend 11.15.2024).  


After Loveless sought permission to file the Second Amended Complaint, White and 


Hutchison filed motions to intervene in the existing action, which was then pending only as to 


Scully.  (Motion to Intervene 12.2.2024).  Both argued that they had standing to intervene because 


the proposed Second Amended Complaint was “improperly and unlawfully” attempting to add 


1  The trial court issued three orders of dismissal, each of which addressed different defendants.  Appellant filed three 
Notices of Appeal.  The Court of Appeals consolidated the appeals, and required one Record on Appeal.  (Letter dated 
March 25, 2026).  Separate briefs are filed as to each order, with two briefs addressing three Respondents.  This brief 
addresses Respondents Edward. K. White (“White”) and Flora E. “Beth” Hutchison (“Hutchison”).  Separate briefs 
are filed as to Respondents Beatrice Dennis-White (“Dennis-White”), Kevin Scully (“Scully) and Michael 
Montgomery (“Montgomery”). Since the grounds relating to Michael Montgomery (“Montgomery”) are, at least in 
part, different from the grounds affecting Respondents White and Hutchison, a separate appellant’s brief is filed as to 
Montgomery. 
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them as defendants.  Id.   White and Hutchison fully briefed their grounds for asserting they should 


not be made parties to the action, arguing inter alia, that the statute of limitations barred them from 


being added as Defendants.  (Response 1.23.2025).   


Following a hearing, Circuit Court Judge Charles J. McCutchen granted White’s and 


Hutchison’s motion to intervene and granted Loveless’ motion to file the Second Amended 


Complaint (“McCutchen Order”), which allowed the addition of Respondents White, Hutchison, 


Montgomery and Dennis-White as defendants.  (Order dated 7.25.2025).   


In connection with their intervention in the action, both White and Hutchison thoroughly 


argued that the amendment was futile because the statute of limitations barred an action against 


them.  Judge McCutchen ruled: 


[I]t would be premature for the Court to make a determination of
when each cause of action arose [or] when each cause of action was
or could be discovered by Plaintiff. . . Defendants are free to assert
their claims and defenses in their respective pleadings; once
discovery on all those issues have been conducted, Defendants can
bring those issues before the Court at that time.


Id. page 9. 


White and Hutchison filed a Motion to Reconsider which was denied (Motion dated 


7.29.2025; Order dated 8.26.2025).  After both were served with the Second Amended Complaint, 


White and Hutchison moved to dismiss the Second Amended Complaint, alleging only that the 


Second Amended Complaint was premature because their motion to reconsider was still pending.  


(Motion 8.11.2025).  The motion to reconsider was denied.  (Order 8.26.2025).  No other motion 


to dismiss was filed by White or Hutchison, and the pending motion to dismiss was then moot.2  


2  Judge McCutchen denied the motion for reconsideration on August 26, 2025, after Loveless filed and served the 
Second Amended Complaint.  (Order 8.26.2025). 
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White and Hutchison filed a memorandum supposedly in support of the existing, moot 


motion to dismiss, but introduced new grounds not set forth in the moot motion to dismiss. 


(Memorandum filed 10.6.2025).  In their memoranda, White and Hutchison argued they were 


protected by legislative immunity and the statute of limitations and that the Second Amended 


Complaint did not properly plead civil conspiracy or outrage.   Id.   


At the hearing on all motions, Loveless pointed out that there was no pending Motion to 


Dismiss raising the issues argued in White and Hutchison’s memorandum.  (Tr. P. 44, lines 19-23; 


P. 45, lines 24-25).  Loveless also briefed and argued the substantive issues raised in White and


Hutchison’s memorandum, even though those issues were not properly raised by motion.  (KL 


filing 2.2.2026).  Loveless also argued and briefed the preclusive effect of the McCutchen order. 


Id. ; Tr. P. 43, lines 10-19).   


Judge Daniel Coble (“the trial judge”) dismissed the Second Amended Complaint as to 


White and Hutchison, making express rulings on the statute of limitations, legislative immunity, 


and other issues, none of which had been raised by proper motion to dismiss.  (Form 4 order 


2.9.2026; Formal order 2.17.2026).  Loveless filed a motion to reconsider, properly raising all 


grounds set forth in this appeal.  (Motion 2.27.26).  Loveless’ motion was denied without 


comment.  (Order 3.4.2026).   


STANDARD OF REVIEW 
The orders on appeal raised claims for civil conspiracy, libel,3 and outrage, all of which 


are matters of law.   Culler v. Blue Ridge Elec. Coop. Inc, 309 S.C. 243, 422 S.E.2d 91 (1992) (a 


tort action is generally an action at law, unless equitable relief is sought).   


3  While the Second Amended Complaint included Defendants White and Hutchison in the First Cause of Action (for 
libel), Loveless withdrew the First Cause of Action in the Second Amended Complaint as to White and Hutchison at 
the hearing.  (Tr. P. 17, Lines 15-20).   
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However, the scope of review on motions to dismiss, which involves no findings of fact at 


all, must necessarily be based on review for legal error since no factual issues are involved. 


Citizens for Quality Rural Living Inc. v. Greenville County Planning Commission et al., 426 S.C. 


97, 102, 825 S.E.2d 721, 724 (Ct.App. 2019) (“As to questions of law, this court’s standard of 


review is de novo.”). 


An appellate court reviews questions of law de novo. “This Court undertakes a de novo 


review of all issues of law, and is free to decide matters of law with no particular deference to the 


trial court.”  Menezes v. Ross, 403 S.C. 522, 744 S.E.2d 178 (2013).  See also Milliken & Co. v. 


Morin, 399 S.C. 23, 731 S.E.2d 288 (2012).  “We review questions of law de novo, with no 


deference to trial courts.”  Smalls v. State, 422 S.C. 174, 810 S.E.2d 836 (2018).   


On appeal from the dismissal of a case pursuant to Rule 12(b)(6), an appellate court applies 


the same standard of review as the trial court.” Riddle v. Morris, 381 S.C. 643, 646, 675 


S.E.2d 431, 433 (2009). “If the facts alleged and inferences deducible therefrom would 


entitle the plaintiff to any relief, then dismissal under Rule 12(b)(6) is improper,” Freemantle v. Preston et 


al., 398 S.C. 186, 728, 728 S,.E.2d 40 (2012), citing Sloan Constr. Co. v. Southco Grassing, 


Inc., 377 S.C. 108, 113, 659 S.E.2d 158, 161 (2008). 


ARGUMENT 


1. The court’s order is in error as to the statute of limitations because it
improperly overrules the order of another circuit court judge.


White and Hutchison argued both before and after intervention that Loveless’ claims 


against them were barred by the statute of limitations, among other grounds.  (Filing 2.15.2024; 


filing 1.23.2025; filing 7.29.2025). The McCutchen Order expressly denied these arguments and 



https://protect.checkpoint.com/v2/r01/___https://fastcase.vlex.com/vid/889040156___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6ZmVjNjRmMGM1NDI2NTU0ZGVmNDIyZmFkZTM2YzY0MDk6Nzo0ODRkOjRhZmZlYzA3MWJmYTFmZTI1ZTljYzE4ZTZlZjhlMWE4YzU2NWRmYWFmZmIxNTcwOGE1ZDlkYjQwY2Y3Mzg4MGU6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://fastcase.vlex.com/vid/889040156___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6ZmVjNjRmMGM1NDI2NTU0ZGVmNDIyZmFkZTM2YzY0MDk6Nzo0ODRkOjRhZmZlYzA3MWJmYTFmZTI1ZTljYzE4ZTZlZjhlMWE4YzU2NWRmYWFmZmIxNTcwOGE1ZDlkYjQwY2Y3Mzg4MGU6cDpUOk4
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expressly ordered that the statute of limitations could be raised after discovery had occurred.  There 


was and is no appeal of the McCutchen Order.   


This trial court’s order granting White and Hutchison’s Motion to Dismiss is in error 


because it directly overrules the previous order of another circuit court judge issued in the same 


case. “This State has a long-standing rule that one judge of the same court cannot overrule 


another.” Shirley’s Iron Works, Inc. v. City of Union, 403 S.C. 560, 573, 743 S.E.2d 778, 785 


(2013); Tisdale v. Amer. Life Ins. Co., 216 S.C. 10, 56 S.E.2d 580 (1950); Dinkins v. Robbins, 203 


S.C. 199, 26 S.E.2d 689 (1943).  The trial judge’s Order granting White and Hutchison’s Motion 


to Dismiss makes numerous rulings that set aside the McCutchen order granting Loveless’ Motion 


for Second Amended Complaint, which is legal error. Enoree Baptist Church v. Fletcher, 287 S.C. 


602, 340 S.E.2d 546 (1985) (“One Circuit Court Judge does not have the authority to set aside the 


order of another.”). 


The rule that one circuit court judge cannot overrule a prior circuit court judge on the same 


matter is almost without exception.  Enoree Baptist Church v. Fletcher, 287 S.C. 602, 340 S.E.2d 


546 (1985).  In articulating the rule in 1880, the South Carolina Supreme Court said, “all authorities 


agree as to the general doctrine “that the decision of one judge is not subject to be reviewed by 


another.”  Steele v. Charlotte, 14 S.C. 324 (SC 1880).4  “This rule results from the nature of the 


 
4  “The Court of Common Pleas is a unity, although its jurisdiction is administered by a number of judges who are, in 
some sense, the exponents of the court.  When one of these judges makes a decision upon the merits of a matter within 
his jurisdiction, that is not merely the personal opinion of the judge, but a judgment of the Court of Common Pleas, 
which exhausts the power of the court upon that subject and must stand until reversed or set aside in the manner 
prescribed by law.  There is no appeal from one Circuit court judge to another.  All are of equal dignity and have the 
same right to pronounce the judgments of the court. One Circuit judge upon the same state of facts, has no power to 
change, alter or reverse a decision of a brother judge of the same Circuit. Otherwise, there would be no end to 
litigation. No one could tell where it would stop. Nothing could be considered as finally adjudged, and all rights of 
person and property would be set afloat. This rule results from the nature of the case and well-established 
principles. Its propriety is so obvious that it has not been thought necessary to enforce it by constitutional prohibition 
or express enactment, but for the sake of symmetry and convenience in practice it has been embodied in our 61st Rule 
of the Circuit Courts, which declares that " if any application for an  order be made to any judge, and such order be 
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case and well-established principles.  Its propriety is so obvious that it has not been thought 


necessary to enforce it by constitutional prohibition or express enactment, but for the sake of 


symmetry and convenience it has been embodied” by court rule.”5  Id. 14 S.C. at 329.   


In memorializing the common law rule, the Supreme Court acknowledged that there “are 


circumstances under which the Court of Common Pleas will allow its own decisions to be assailed 


and set aside in its own courts. . . The court will not change its own orders (except they are merely 


administrative) without a direct proceeding to set aside one order and substitute another for good 


cause; and the fact that one of the judges may differ in judgment upon the subject, from the judge 


who made the order complained of, is not of itself regarded as sufficient cause.”  Id., 14 S.C. at 


329. 


The Supreme Court noted in Steele that the earlier circuit court decision “will only be 


reviewed upon a new state of facts arising after the decision.”  Id. 14 S.C. at 330.  (emphasis in 


original).   


The rule articulated in 1880 has remained unchanged, but case law has developed 


narrowing this rule as it relates to summary judgment.  Multiple appellate opinions clarify that a 


successive summary judgment motion is not barred if additional information becomes available 


through discovery and is considered on a successive summary judgment motion.  Smith v. 


 
refused, in whole or in part, or be granted conditionally, or on terms, no subsequent application upon the same state 
of facts, shall be made to any other judge; and if upon such subsequent application, any order be made, it shall be 
revoked (emphasis added)  Id. supra., 14 S.C. 329-330. 
5  The court rule referenced in Steele was former Rule 61 of the Circuit Court rules, which was repealed by implication 
in 1985 when the South Carolina Rules of Civil Procedure were adopted and all statutes which governed procedure in 
the circuit courts were repealed.  1985 Act No. 100.  This occurred at the same time constitutional amendments were 
ratified to vest exclusive jurisdiction in the Supreme Court to govern practice and procedure in the state courts.  1985 
Act #0008 (effective February 26, 1985).      
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Breedlove, 661 S.E.2d 67, 377 S.C. 415 (S.C. 2008) (citing Dorrell v. S.C. Dept. of Transp., 361 


S.C. 312, 325, 605 S.E.2d 12, 19 (2004)).  


This is entirely consistent with the Steele court’s holding that “a new state of facts arising 


after the decision” does, in fact, permit a successive hearing by a different circuit court judge.   


The rule has been strictly applied by the appellate courts uniformly, and to the exact 


circumstance presented here.  In Enoree Baptist Church v. Fletcher, 287 S.C. 602, 340 S.E.2d 546 


(1986), the first circuit court judge permitted an amended complaint to be filed and served.  The 


case resulted in a mistrial, and a second circuit court judge vacated the amended complaint, ruling 


that the amendment should not have been permitted.  The South Carolina Supreme Court reversed 


and “remanded for a new trial under the amended complaint.” 287 S.C. at 604, 340 S.E.2d AT 


547.   


The rule “can be a difficult one to apply.”  Rice v. Doe, 442 S.C. 160, 164, 898 S.E.2d 127 


(2023).  In Steele, the Supreme Court set forth the only recognized exceptions to the general rule.  


“One circuit court judge has the authority to make a different ruling than a prior judge in some 


circumstances.”  Id. 287 S.C. at 165.  The court identified “class certification orders,” and “pretrial 


rulings on evidentiary issues are subject to change by the trial judge,” and offered general 


guidance.6  Id.  


“If a prior ruling addresses a substantive point of law, or if nothing of significance has 


changed, the second circuit court judge should consider the previous judge’s ruling to be final. . . 


“A motion once heard and decided fully [may] be reviewed upon a new state of facts arising after 


 
6  With reference to the evidentiary rulings at trial, the Court said “[i]f the trial judge is different from the trial judge 
who ruled on the pretrial motion, the trial judge has an obligation to hear the arguments as to why the ruling during 
trial should be different from the pretrial ruling.”  Rice, supra., 442 S.C. 165.   
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the decision[,] . . . such as to make a new case as . . . newly discovered evidence, or that the ground 


of the order has been reviewed.” Rice v. Doe, 166 S.C. at 166-167, citing Steele v. Charlotte, C & 


A.Ry.Co, 14 S.C. at 330 (emphasis in original). 


 The Rice7 opinion specifically references the Enoree Baptist Church case, which is the 


same circumstances presented here.  Here, the McCutchen Order granted the motion to allow the 


Second Amended Complaint and expressly ruled that the statute of limitations defense could be 


raised by the new defendants again after discovery.  (Order 7.25.25).  The trial court judge, fully 


aware of the McCutchen Order, ignored it.  No additional facts existed, or could they, since no 


discovery had occurred during the period of time between the McCutchen Order and the hearing 


before the trial court judge.   


The standard which governed the trial court judge’s consideration of the (nonexistent) 


motion to dismiss8 required that he solely consider the factual allegations of the Second Amended 


Complaint and no evidentiary matter.  “In deciding whether the trial court properly granted the 


motion to dismiss, this Court must consider whether the complaint, viewed in the light most 


favorable to the plaintiff, states any valid claim for relief.” Flateau v. Harrelson, 584 S.E.2d 413, 


415 (S.C. App. 2003). “If the facts and inferences drawn from the facts alleged in complaint, 


viewed in the light most favorable to the plaintiff would entitle the plaintiff to relief on any theory, 


the grant of a motion to dismiss for failure to state a claim is improper.” Spence v. Spence, 368 


S.C. at 116, 628 S.E.2d at 874.  


 
7  In Rice, after providing guidance and analysis of the rule prohibiting a second circuit court judge from overruling a 
prior circuit court judge, the Supreme did not rule on that issue, finding a different issue dispositive of the appeal.  
Rice, supra., 441.S.C. 166. 
8  Loveless does not acknowledge that White and Hutchison made a proper motion to dismiss, as argued infra. At 
Issue Two.  
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 As a result, the facts before the trial court judge were exactly the same as the facts before 


Judge McCutchen. No new facts existed.  That point was made clear to the trial court judge at the 


hearing.  “We don’t have one additional fact, not one, since Judge McCutchen’s order has been 


issued.”9  (Tr. P. 43, lines 17-19; P. 44, lines 15-18).   


 The record establishes that the trial court judge knew certain issues were precluded from 


his consideration by the McCutchen Order.  At the hearing, the trial court judge sought to find a 


way to distinguish the McCutchen Order.  “[W]had did he mean by, ‘They can be heard at a later 


time. . .”  (Tr. P. 52, lines 8-9).  “[I]t was a motion to amend. . . which is a different standard.”  (Tr. 


P. 52, lines 9-12).  “[H]e could have said ‘I’m going to go ahead and consider it, and whether I let  


you amend it or not and just hear it all at once’ or ‘I’m going to do the Rule 15, the lower standard, 


and then y’all do the Rule 12 or later 56, whatever it may be.’  Is that a possibility of what he did 


at that hearing?”  (Tr. P. 52, lines 18-23).   


 Loveless’ counsel agreed that might be what the McCutchen Order was trying to do but 


also pointed out that White and Hutchison didn’t leave it at that; instead, they filed factual 


information and argument in their motion to reconsider that addressed the statute of limitations.  


(Tr. P. 52, line 24 – p. 53, line 15).  “So whether he wanted to punt or not, he wasn’t allowed to.  


These parties were granted the right to intervene specifically so they could argue against the 


amendment on all these same grounds that they’re arguing to you today.”  Id.  


 After looking for a way to distinguish the McCutchen Order, the trial court judge ignored 


the McCutchen order completely.  (Form 4 Order 2.9.2026; Formal order 2.17.2026).   


 
9  At the time of the hearing, Loveless’ counsel incorrectly recalled that the McCutchen order addressed only the 
statute of limitations defense, and erroneously argued that the McCutchen order also addressed legislative immunity.  
(Tr. P. 44, lines 12-13; P. 47, lines 14-16).   
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 Trial court judge’s order granting White and Hutchison’s (unfiled) motion to dismiss on 


the grounds of statute of limitations must be vacated.   


2. The trial court erred in granting a nonexistent Motion to Dismiss.   


 At the hearing on the motions by all Respondents, Loveless’ counsel expressly pointed out 


that the existing motion by White and Hutchison raised a single ground: the Second Amended 


Complaint was filed and served prematurely.  (Tr. P. 44, line 19 – p. 45, line 9).  Loveless also 


pointed out that all arguments setting forth grounds for a motion were set forth only in various 


memoranda filed by White and Hutchison.  (Tr p. 46, lines 1-4).  At the time of the hearing from 


which the order on appeal arose, no motion to dismiss was pending at all.  


 Rule 7(b)(1), SCRCP, requires that a motion state with particularity the grounds for a 


motion.  South Carolina appellate courts have provided an elastic interpretation of Rule 7(b)(1) 


and have consistently held that a technical application of the particularity requirements of Rule 


7(b)(1) SCRCP can be avoided unless prejudice is shown.  Camp v. Camp, 386 S.C. 571, 689 


S.E.2d 634, 637 (2010) (“By requiring notice to the court . . . rule 7(b)(1) advances the policies 


of reducing prejudice to either party and assuring that ‘the court can comprehend the basis of the 


motion and deal with it fairly.’” (citations omitted); Nexstar Media Grp. Inc. v. Davis Roofing 


Grp, LLC, 431 S.C. 593, 601, 848 S.E.2d 597 (Ct.App. 2020) (“The particularity requirement ‘is 


to be read flexibly in ‘recognition of the peculiar circumstances of the case.’”); Lucey v. Meyer, 


401 S.C. 122, 132, 736 S.E.2d 274 (Ct.App. 2012) (“When the trial court is able to discern the 


relief requested, ‘[i]t is the substance of the requested relief that matters ‘regardless of the form 


in which the request for relief was framed.’”).  See also Chastain v. Hiltabidle, 381 S.C. 508, 517, 


673 S.E.2d 826 (Ct.App. 2009) (“As a general rule, a party must establish prejudice as the result 
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of an other’s failure to comply with Rule 7(b)(1), SCRCP.”).  None of those rulings addressed the 


complete absence of a motion. 


 White and Hutchison filed a motion to dismiss on a single ground: the Second Amended 


Complaint was premature because their motion for reconsideration remained pending.  (Motion 


to Dismiss 8.11.2025).  The pending motion for reconsideration was denied, and the pending 


motion became moot.  (Form 4 - 8.26.2025).  No new motion to dismiss was ever filed.  Therefore, 


at the time Trial court judge heard the motions on February 3, 2026, there was no motion to 


dismiss pending.  The parties filed memoranda in support and in opposition of dismissal.  To 


make matters worse, White and Hutchison raised new grounds which had never been raised by 


motion to dismiss.   


This is not a situation in which the motion to dismiss contained a clerical error by citing 


the wrong rule or statute.  This is a situation in which no motion to dismiss was pending at all. 


Only the memoranda addressed any legal basis for dismissal of the action, which cannot excuse 


the absence of a motion. 


This defect cannot be considered a procedural defect that is subject to a harmless-error 


standard or a prejudice standard.  Otherwise, a circuit court judge could effectuate a dismissal on 


his own motion at any time. 


Appeals are unknown at common law.  Turner v. Joseph Walker School District No. 9, 215 


S.C. 472, 56 S.E.2d 243 (1949); Whipper v. Talbird, 82 S.C. 1, 10 S.E. 578 (1890).  See also 


McCullough v. McCullough, 242 S.C 108,110, 130 S.E.2d 77,78 (1963) (“The right of appeal is 


a matter of grace and is not an inherent or vested right.”).  Loveless has properly raised this issue 


at all stages of this matter and this issue is properly preserved.   







13 
 


 
3. The trial court erred in concluding that the action against White and 


Hutchison was barred by the doctrines of legislative immunity, statute of 
limitations and “basic pleading standards.” 


 
 As argued above, White and Hutchison filed a single motion to dismiss, citing one ground: 


the Second Amended Complaint was premature because their motion to reconsider was still 


pending.  (MTD 8.11.2025).   After the motion to reconsider was denied, no supplemental or new 


motion to dismiss was filed.  The trial judge’s subsequent “dismissal” of all claims against them 


was based solely on a memorandum, which cited grounds not raised by proper motion.  (Form 4 


8.26.2025).10  Therefore, since the order on appeal was issued in the absence of a motion to dismiss 


raising the statute of limitations defense, legislative immunity, or defective pleadings, the order 


should be reversed.   


Substantively, if a motion to dismiss had been filed, the trial court’s role would have been 


to consider only the content of the Second Amended Complaint, and to construe all well pleaded 


allegations as true.  “A motion to dismiss under Rule 12(b)(6) should not be granted if facts alleged 


and inferences reasonably deducible therefrom would entitle the plaintiff to relief on any theory of 


the case.” See Gentry v. Yonce, 337 S.C. 1, 522 S.E.2d 137 (1999); Stiles, 318 S.C. at 300, 457 


S.E.2d at 602-03; see also Baird, 333 S.C. at 527, 511 S.E.2d at 73 (if the facts and inferences 


drawn from the facts alleged on the complaint would entitle the plaintiff to relief on any theory, 


the grant of a motion to dismiss for failure to state a claim is improper). “When reviewing a motion 


to dismiss for failure to state facts sufficient to constitute a cause of action, the pleadings must be 


construed liberally, and all well pled facts must be presumed true.” Doe v. Bishop of Charleston, 


 
10  As noted in Issue Two, the South Carolina appellate courts have often overlooked an improper citation of a rule in 
a motion in order to affirm a trial court’s ruling as to a pleading error in the trial court.  However, no appellate court 
of which Loveless is aware has ever dispensed with the requirement for filing a motion as a condition of a motion 
being granted.  German Evangelical Lutheran Church of Charleston v. City of Charleston, 352 S.C. 600, 576 S.E.2d 
150 (2003) (“expressio unius est exclusion alterius”).   
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407 S.C. 128, 754 S.E.2d 494 (2014) (Citing Charleston County School Dist. v. Harrell, 393 S.C. 


552, 557, 713 S.E.2d 604, 607 (2011)).  “In deciding whether the trial court properly granted the 


motion to dismiss, this Court must consider whether the complaint, viewed in the light most 


favorable to the plaintiff, states any valid claim for relief.” Flateau v. Harrelson, 584 S.E.2d 413, 


415 (S.C. App. 2003). “If the facts and inferences drawn from the facts alleged in complaint, 


viewed in the light most favorable to the plaintiff would entitle the plaintiff to relief on any theory, 


the grant of a motion to dismiss for failure to state a claim is improper.” Spence v. Spence, 368 


S.C. at 116, 628 S.E.2d at 874.  


Had the trial court construed the allegations of the Second Amended Complaint according 


to the applicable standard, it is apparent that the motion could not have been granted.  Each of the 


grounds on which Trial court judge granted the motion to dismiss is discussed separately. 


STATUTE OF LIMITATIONS 


 The trial court judge ruled two times on the nonexistent motion to dismiss by White and 


Hutchison.  Initially, a Form 4 order was issued on all motions heard on February 3, 2026 saying 


they were under advisement.  (Form 4, 2.9.2026).  As to the issue presented here, the order stated, 


“the court also heard motions for Defendant White’s, Hutchison’s . . . Motions to Dismiss.”  Id.  


“[T]he claims are barred by the applicable statute of limitations.”  Id.  The more formal order 


stated, “Plaintiff’s claims are barred by the applicable statute of limitations.”  (Order 2.17.2026 p. 


8). “Amazingly, . . . this argument runs directly counter to the well-established . . . law concerning 


the accrual of causes of action and their applicable statute of limitations.”  Id. p. 9.  The trial court 


judge’s rationale seems to be that the acts upon which liability was based all occurred on or before 


September 14, 2020.   
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 The Second Amended Complaint, the allegations of which have to be considered as true, 


clearly state otherwise: 


• “Most of this occurred in 2020. . . [h]owever the conspiracy continued uninterrupted 
through 2021, 2022, 2023, 2024 and continues at present.”  (Second Amended Complaint 
¶ 15). 


• “Most of this started in 2020, but the conspiracy has continued uninterrupted and continues 
at present.”  (¶ 17) 


• “White frequently used his ed.white@nelsonmullins.com email in carrying out the 
conspiracy. . . which continues at this time.”  (¶22, fn. 5) 


• “White, Hutchison . . . acted with actual malice. . . during 2020 and thereafter.”  (¶33). 


• “On September 15, 2020, . . . White and Hutchison worked together to create a press release 
. . . about Loveless.” (¶¶ 58, 59, 60, 61, 62) 


• “On February 2, 2021, . . . White . . . asked to include on the agenda ‘financial relationship 
of Ken Loveless with a vendor. . .” (¶64).   


• “On March 24, 2021. . . written by Beth Hutchison. . . accused Loveless of coordinating 
and conducting an unlawful Board meeting. . .’time to send . . . Loveless packing. . .’”  
(¶66). 


• “The SEC complaint [filed on February 17, 2021] was a direct and proximate result of the 
conspiracy led by White, Hutchison. . . The SEC proceedings continue at this time. . .”  
(¶68, fn. 7). 


• “Defendant White filed an affidavit . . . on February 11, 2022. . . primarily targeting 
Loveless. . .”  (¶69). 


• “Hutchison . . . began raising funds in May 2021 to fund the lawsuit. . .” (¶ 70) 


• “. . . Hutchison continued the attacks of Loveless on July 16, 2021. . . when she emailed . 
. . [names] and asked for the group. . . to republish . . . in furtherance of the conspiracy.” 
(¶72). 


• “In 2022. . . White and Hutchison encouraged . . . to run for the school board. . . directed 
Scully on how to proceed. . . in furtherance of the conspiracy against Loveless.”  (¶73). 


• “Once elected to the Board in 2022, Defendant Scully has used his status. . . to continue to 
slander and defame Loveless, all in furtherance of the Defendants’ conspiracy against 
Loveless.”  (¶74). 


• “. . . Hutchison texted Scully on February 27, 2023. . . [t]his is an embarrassment by . . . 
Loveless. . . Please attach this article to the minutes to begin the process of getting the 
record straight.”  (¶76). 


• “On February 27, 2023 in furtherance of the continuing conspiracy against Loveless, . . 
Hutchison texted . . . Scully . . . ‘it would be wise for the district to pull it from the website. 
. .”  (¶77). 



mailto:ed.white@nelsonmullins.com
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• “. . . Hutchison was intent in continuing to defame and harm Loveless . . . [o]n March 8, 
2023, . . . Hutchison requested . . . made these public requests. . . in furtherance of the 
conspiracy to defame Loveless through harm to his reputation. . .”  (¶78). 


• “. . . Hutchison continued . . . to feed information to Scully and his attorney to damage 
Loveless, well into 2023.”  (¶79). 


• “September 15, 2020 . . . White and . . . Hutchison. . . to further an overarching conspiracy 
led by . . . White [and] Hutchison. . . to . . . tell falsehoods about Loveless for the purpose 
of damaging his name and reputation. . . publication. . .”  (¶108). 


• “. . . press release authored by . . . White. . . and Hutchison was a substantial and motivating 
event in the continuing conspiracy . . .”  (¶111). 


• “. . . press release . . . falsely accused and propagated the vicious lie that Loveless. . . 
published by . . . White. . . and Hutchison. . . (¶112).  
Contrary to the trial  judge’s orders, the Second Amended Complaint clearly alleges 


specific facts that show the conspiracy continued for years, well after the September 14, 2020 


school board meeting.  These are not conclusory statements.  These are specific facts, with dates, 


continuing well into 2024 and to the time the Second Amended Complaint was filed.  No 


explanation was given by the trial court judge for ignoring these specific factual allegations.   


LEGISLATIVE IMMUNITY 


Similarly, the trial court judge dismissed all claims against White and Hutchison, 


concluding that all of their acts in furtherance of the conspiracy were protected by legislative 


immunity (despite the temporal references discussed above).  The trial court judge’s orders were 


similarly cryptic on this issue. “The Court finds that the claims are barred by legislative immunity.”  


(2.9.2026 order p. 2).  White and Hutchison “are accused of preparing to speak on an issue at the 


School Board meeting, and speaking at the meeting.”  The trial court judge described the 


unspecified acts as “quintessential ‘legislative acts.’  (2.17.2026 order p. 5).   


The trial court judge ignored Loveless’ arguments that White and Hutchinson’s acts were 


unrelated to Board matters, involved their conduct both before and after the Board meeting, 


involved third parties, and the multiple acts for years afterwards and did not address anything that 
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was a part of the legislative process.11  (2.02.2026 MIO MTD, pp. 6-9; Tr. P. 46:8 – 47:13).  


Moreover, the trial court judge ignored the specific allegations of the Second Amended Complaint, 


not even mentioning any of them. 


Loveless also argued that the defense of legislative immunity was an affirmative defense 


which must be raised and proven by the party claiming its benefit.  (Tr. P. 44, Lines 15-23).  This 


argument was also ignored by the trial judge. 


The Second Amended Complaint contained the following allegations regarding acts of 


White and Hutchison, all of which must be deemed to be true at the motion to dismiss stage, and 


most of which could not have been part of a legislative process: 


• “This is not an action based in negligence; rather it addresses intentional misconduct in the 
form of . . . conspiracy. . . initiated by White. . . and Hutchison against Loveless . . .” (¶13). 


• “. . . White . . . and Hutchison conspired . . . with the express purpose of defaming and 
damaging Loveless. . . the conspiracy continued uninterrupted through 2021, 2022, 2023 
and 2024 and continues at present.”  (¶16). 


• “[T]he remaining defendants conspired and collaborated with . . . a conspiracy aimed at 
defaming Loveless, actively assisting in the dissemination of these harmful statements.  
Most of this started in 2020. . . but has continued uninterrupted and continues at present.” 
(¶17). 


• “White and Hutchison. . . were included in the secret meetings . . . and they participated in 
the endeavor to discredit Loveless and dispute his concerns.” (¶ 20). 


• “Hutchison [and] White . . . recruited the participation of . . . Scully in the existing 
conspiracy that shared as its primary objectives to cause damage and the infliction of  harm 
upon Loveless, the embarrassment of Loveless and the degradation of his reputation, as 
well as intentional interference with Loveless’ role as a member of the . . . Board 
(Hutchison email . . White email to Scully . . .) (¶22). 


• “. . . [T]he conspiracy included . . . members White. . . Hutchison. . . and co-conspirators . 
. . DiNicola, . . . Mensch. . .”  (¶23). 


• “. . . White . . . had already successfully removed a prior member of the Board . . . and had 
aggressively litigated the removal of that Board member all the way to the South Carolina 


 
11  Loveless pointed out that nothing at the September 14, 2020 Board meeting addressed the topic at which White 
and Hutchison attacked Loveless personally, and nothing was on the agenda for that date that required the discussion.  
(2.02.2026 MIO MTD, pp. 6-9)  
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Supreme Court.  Having successfully removed one Board member, White and his 
coconspirators set their sights on Loveless. . .”  (¶23, fn. 3).  


• “. . . White participated in the conspiracy from his office . . . and frequently used his 
ed.white@nelsonmullins.com email in carrying out the conspiracy.  . . all of the later 
litigation reflect different parts of the same conspiracy, headed by White . . . and 
Hutchison.”  (¶23 fn. 5).   


• “. . . it was the intent of . . . White . . . to repurpose to promote and support. . . and opponent 
of Loveless’s in 2022. . .”  (¶25). 


• “It became sport among . . . the community to take aim at Loveless. . . and co-conspirators 
were happy to make the target of the outrage of parents and others within the District.”  
(¶26, fn. 6).   


• “. . . White emailed, from ed.white@nelsonmullins.com to co-conspirator . . . Alsup. . . a 
forecast of the co-conspirators’ plan to attack Loveless with a ‘public’ disclosure ‘the next 
time we discuss Elementary 12. . . the coconspirator’s plan was to falsely accuse Loveless 
of having a conflict of interest through a non-existent contract . . .” (¶30).   


• “. . . White rented a UPS box . . . in the name of ‘District Five Forward’. . . transmitted. . .  
fake newspaper intentionally contained derogatory information about Loveless, who was 
not then a candidate for public office” . . . home address and his office email 
ed.white@nelsonmullins.com. . .”  (¶34).   


• “White sent an email to . . . Tige Watts from ed.white@nelsonmullins.com . . . For the 
political committee. . . I am really thinking that the committee needs to send out a tabloid. 
. . to reveal what . . . Loveless . . . is doing. . .”  (¶35).   


• “Defendant White and his law firm . . . made political contributions to . . . Cates. . . whose 
cooperating they hoped to engage . . . Contract Construction. . . actively involved in the 
conspiracy against Loveless . . . also donated. . . to Cates. . .”  (¶36). 


• “Many of the co-conspirators who organized the September 14, 2020 attack on Loveless 
subsequently became clients of Nelson Mullins in multiple actions adverse to Loveless. . . 
(¶41). 


• “Cates emailed . . . saying . . . I will not have Board members making their own 
presentations. . . aware that actively involved in coordinating the presentation . . . by White 
Hutchison. . . paving the way for the . . . assault on Loveless.”  (¶42) 


• “White . . . planned and masterminded the attack with . . . Hutchison. . . Cates, Neal and 
Greg Hughes. . .”  falsely accused Loveless of having a secret subcontract . . . White made 
multiple false statements at the meeting and afterward. . . White’s feigned surprise . . . was 
the ringleader of the attack and planned the attack with his co-conspirators well in 
advance.”  (¶47). 


• “White, Hutchison . . . authored and issued a press release in their individual capacities, 
further propagating the false claim that Loveless was involved . . .” (¶48). 


• “. . . following the . . . attack. . . consulted with . . .White’s law partner James Burns. . . 
which took more than two hours. . . cemented the Defendants’ . . . plans to . . . launch a 



mailto:ed.white@nelsonmullins.com
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complaint against Loveless with the State Ethics Commission.”  (¶50).   


• “. . . White and . . . Hutchison[,] relied on . . . Scully for technical expertise. . . White, 
Hutchison. . . intended to appear uninvolved in the conspiracy. . .”  (¶52). 


• “. . .  [O]n September 15, 2020. . . White and Hutchison worked together to create a press 
release which contained false statements concerning Loveless.  As they passed drafts back 
and forth. . . included a proposed title . . . that stated ‘. . . Loveless. . . enriches himself with 
a $1.25 million school contract.’  The statement was false. . .”  (¶58). 


• “. .  press release quoted . . . white as stating ‘I am appalled by . . . Loveless’ actions . . . he 
has turned his board seat into a money-making enterprise. . . knew that was untrue but did 
everything . . . to perpetuate the falsehood. . .”  (¶59) 


• “. . . White, Hutchison . . obtained a list of media contacts to whom the press release. . . 
was issued by . . . Hutchison. . . White also asked political consultant Tige Watts to review 
the press release before it was issued. . .” (¶60). 


• “ . . . White directed that the subtitle to the press release be called ‘an ethics violation.’ . . 
. lie was born, perpetuated even today, that Loveless had violated ethics law . . . ” (¶61). 


• “. . . Hutchison specifically labeled a draft of the press release as not being an official 
publication of the District. . . clearly not acting in her official capacity . . . and is not entitled 
to immunity of any kind. . . she always had a personal motive to harm Loveless.  Her acts 
were not as School Board member but solely in her individual capacity.”  (¶62). 


• “On February 2, 2021. . . White emailed . . . White’s next step in the larger conspiracy to 
try to force Loveless off the . . . Board. . . complained about . . . Loveless ‘pontificating’ at 
a Board meeting. . .”  (¶64). 


• “On March 24, 2021, in a continuation of the ongoing conspiracy to harm Loveless. . . 
photos appeared . . . written by . . . Hutchison. . . included the false accusation . . . Loveless 
. . . illegal board meeting. . . accused Loveless . . . conducting an unlawful . . . meeting. It 
concluded by stating that it was time ‘to send . . . Loveless packing.’”  (¶66). 


• “. . . a Hutchison protégé. . . to file an ethics complaint against Loveless . . . on February 
17, 29021. . . intended product of the successful conspiracy . . . concrete evidence that 
Defendants’ lies and falsehoods about Loveless had their intended effect. . . continue at t 
his time. . .”  (¶68). 


• “ . . . White and Hutchison. . . generated . . . July 23, 2021. . . alleging . . .to continue to 
damage Loveless. . .White file an affidavit under oath on February 11, 2022 that contained 
multiple falsehoods, primarily targeted Loveless. . . demonstrably false.”  (¶69). 


• “To fund . . . Hutchison served as [a] volunteer[] Hutchison . . . founded the organization. 
. .”  (¶70). 


• “. . . Hutchison continued the attacks of Loveless on July 16, 2021. . . when she emailed . 
. . ‘Loveless demands more media attention’. . . in furtherance of the on-going conspiracy.” 
(¶72). 


• “In 2022. . . White and Hutchison . . . directed Scully on how to proceed. . . ways to continue 
to defame Loveless. . . in furtherance of the conspiracy against Loveless . . . White assisted 
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. . . financially . . . in multiple indirect ways. . .” (¶73). 


• “. . . 2022 . . . Scully . . . to continue to slander and defame Loveless, all in furtherance of 
the Defendant’s conspiracy against Loveless. . . testifying . . . April 23, 2025 . . .”  (¶74). 


• “. . . Hutchison texted Scully on February 27, 2023 . . . begin the process of getting the 
record straight.  If  you need advice on how to do that at a mtg. call me.”  (¶76). 


• “. . . Hutchison was intent in continuing to defame and Harm Loveless . . . on March 8, 
2023, . . . Hutchson. . . made these public requests . . . in furtherance of the conspiracy to 
defame Loveless . . . completely false.”  (¶78). 


• “ . . . Hutchison continued . . . feed information . . . to damage Loveless, well into 2023.” 
(¶79). 


• “. . . September 15, 2020. . . White and Hutchison. . . designed to further an overarching 
conspiracy led by . . . White, Hutchison. . . to unlawfully tell falsehoods for Loveless for 
the purpose of damaging his name and reputation and crippling . . .”  (¶108). 


• “. . . press release authored by . . .White . . . and Hutchison was a substantial and motivating 
event in the continuing conspiracy and attack that had been launched . . . September 14, 
2020.”  (¶111). 


• “ . . . press release . . . falsely accused. . . vicious lie that . . . Loveless’ construction company 
had signed a $1.25  million dollar . . . project with District 5. . . published by . . . White . . 
. and Hutchison, falsely led readers to the conclusion that Loveless had taken money from 
the . . . District while he sat on their . . . board.”  (¶112). 


Construing the allegations of the Second Amended Complaint as true, as is required at this 


stage of the proceedings, it is clear that specific factual allegations set forth actions by both White 


and Hutchison far beyond any role they played as members of a school board, and continued well 


past any term of membership in public office that might exist. 


Part of the difficulty in addressing this issue on a motion to dismiss is that the burden of 


establishing legislative immunity is on the parties who assert it as a defense.  In his opposition to 


the nonexistent motion to dismiss, Loveless argued that the issue of legislative immunity was an 


affirmative defense for which White and Hutchison bore the burden of proof, and which could not 


be considered until an answer raising the defense had been filed.  (Tr. P. 44, Lines 15-23). 


It is undisputed that the defense of legislative immunity is an affirmative defense that must 


be raised by answer and on which the party asserting it has the burden of proof.  “Dismissal under 
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Rule 12(b)(6) is seldom appropriate when the defense of immunity is pleaded.  In such cases the 


court must determine whether the public official acted within the scope of his discretionary 


authority.”  Freemantle v. Preston, 398 S.C. 186, 196, 728 S.E2d. 40 (2012) (quoting Jensen v. 


S.C. Dep’t of Soc. Servs., 297 S.C. 323, 333, 377 S.E.2d 102, 108 (Ct. App. 1988)).   


Nothing in the Second Amended Complaint alleges the dates on which White and/or 


Hutchison served as elected officials.  That is an issue they have to raise by affirmative defense 


and provide proof to establish they are entitled to legislative immunity. Frazier v. Badger, 361 


S.C. 94, 603 S.E.2d 587 (2004). They have not done that. 


Moreover, the specific allegations of the Second Amended Complaint make clear that the 


events that occurred during a board meeting on September 14, 2020 were only a part of the factual 


premise upon which the claims for liability against White and Hutchison were based.  The specific 


allegations set forth acts by White and Hutchison both before and after that meeting, and 


completely unrelated to it.   Trial court judge erroneously concluded the events of September 14, 


2020 were the sole basis for the claims against White and Hutchison, so it is evident Trial court 


judge ignored the specific factual allegations of the complaint set forth above – all of them.    


Legislative immunity requires an in-depth analysis of each step performed by a public 


official, including an inquiry into who else was involved, to determine the “critical question” of 


“whether the action at issue was undertaken ‘within the legislative sphere.’”  2013 Op. S.C. Atty. 


Gen. (June 19, 2013) (citing Williams v. Johnson, 596 F.Supp.2d 107,  113 (D.C.D.C. 2009). (cited 


in 2013 Op. S.C. Atty. Gen. (June 19, 2013))   


In Williams, the District Court reviewed numerous United States Supreme Court cases 


which focus on legislative immunity and pointed out that legislative immunity does not protect 


against activities that are “political in nature” rather than legislative.  “. . .[T]he Supreme Court’s 
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decisions have made clear that not all conduct relating to the legislative process is protected… 


Certain activities that are ‘political in nature rather than legislative’ are not covered. . .”.  Id. 596 


F.Supp.  at 114, citing United States v. Brewster, 408 U.S. 501, 512, 92 S.Ct. 2531 (1972). 


“Although these activities . . . might even ‘be integral to a member’s legislative goals’ they 


are nonetheless considered ‘political’ and thus beyond” the scope of legislative immunity.”  Id. 


596 F.Supp.  at 114-115, citing United States v. Brewster, 408 U.S. 501, 512, 92 S.Ct. 2531 (1972). 


The trial judge’s ruling threw a blanket over all manner of conduct by White and Hutchison 


set forth in the Second Amended Complaint and erroneously deemed it all to be protected by 


legislative immunity, even those acts that occurred well after both White, Hutchison and Loveless 


had left office.  White and Hutchison (and others) were engaged in a long-term, broad and 


damaging conspiracy against Loveless.  This was a personal vendetta against Loveless, as is made 


clear by the specific allegations of the Second Amended Complaint, all of which were ignored by 


the trial court judge.   


 “Legislative immunity does not depend on who carries out the act – or even why – but on 


what act they carry out.”  Lockaby v. City of Simpsonville, 440 S.C. 156, 164, 889 S.E.2d 631 


(Ct.App. 2023).   The allegations of the Second Amended Complaint make clear that the acts of 


White and Hutchison were broad-based and focused on Loveless well outside any matter related 


to District Five.  The attacks continued after all of them were no longer on the Board for District 


Five and could not have had anything to do with the legislative process.  White and Hutchison 


attacked Loveless before, during and after September 14, 2020.  They also attacked Loveless 


during a Board meeting on September 14, 2020, but it started before and continued long after.   


Moreover, White and Hutchison’s efforts to throw Loveless under the bus of the State 


Ethics Commission is clearly outside the scope of anything that might have been legislative in 
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nature.  Williams, 597 F. Supp. at 114-115 (1972), citing Jewish War Veterans v. Gates, 506 


F.Supp.2d 30, 54 (D.D.C. 2007)(efforts to “cajole” or “influence” an executive agency in order to 


influence its conduct is not protected activity).  As set forth in the Second Amended Complaint, it 


is undisputed this occurred.   


Legislative immunity is rarely appropriate for Rule 12(b)(6) dismissal.  Jensen v. S. C. 


Department of Social Services, 297 S.C. 323, 377 S.E.2d 102 (Ct.App. 1988).  “In such cases the 


court must determine whether the public official acted within the scope of his discretionary 


authority.”  Freemantle v. Preston, supra. 398 S.C. 186, 196, citing Jensen v. South Carolia Dep’t 


of Soc. Servs., 297 S.C. at 333.  White and Hutchison alleged and proved nothing at the motion to 


dismiss stage.  The trial judge’s ruling that all acts alleged were protected by legislative immunity 


as a matter of law was legal error and must be reversed. 


“BASIC PLEADING STANDARDS”12 


The trial judge found Loveless’ Second Amended Complaint “failed to meet the basic 


pleadings standards for each of his claims.  However, the trial judge’s rationale fails.    


A.  Civil Conspiracy 


The trial court judge’s ruling stated  Loveless failed  to plead any “additional acts” in 


support of his civil conspiracy claim, and makes the incredible statement “Plaintiff’s pleading 


actually requires the court to look to other causes of action to define the nature of his civil 


conspiracy claim, as the Amended Complaint (sic) does not describe a single act taken in 


furtherance of the alleged civil conspiracy that is not also alleged in his other causes of action, 


 
12 Order dated 2.17.2026 page 11, Section III. 
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citing an unpublished case from the District Court of South Carolina.  (2.17.2026 Order p. 


12)(emphasis in original).   


This is unsubstantiated.  The acts of White and Hutchison are not solely limited to civil 


conspiracy or outrage, but are a pattern of continuing, long-term, unlawful conduct against 


Loveless that took multiple forms.  Because the conduct spelled out in the Second Amended 


Complaint forms the basis for dual claims against White and Hutchison, that does not mean the 


allegations set forth in one cause of action cannot also apply to both.  The trial judge’s authority 


for this bizarre analysis ends with citation to a case that has been overruled.13 


In order to highlight the woeful analysis of his ruling on the “basic pleading requirements,” 


the trial judge ends his analysis of the civil conspiracy pleading defects with a myopic reference 


to Loveless’ status as a public official, citing Angus v. Burroughs & Chapin Co., 368 S.C. 167, 


170, 628 S.E.2d 261, 262 (2006).  The trial judge overlooked Paragraph 1 of the Second Amended 


Complaint.  “Loveless is a private citizen. . . Loveless has been a private citizen since November 


2022.”  (Second Amended Complaint p. 1).  This also overlooks the trial judge’s own statement 


on Page 3 of his order “when [Loveless] lost his bid for reelection.”14 


It is not clear why the trial judge’s analysis of basic pleading requirements includes a 


reference to Loveless as a “public official,” which has nothing to do with pleading requirements.    


Clearly Loveless is a private individual, and the temporal references throughout the Second 


 
13  The trial judge cited to Hackworth v. Greywood at Hammett LLC, 385 S.C. 110, 682 S.E.2d 871(Ct.App. 2009) 
with the parenthetical that is was “overruled on other grounds” by Paradis v. Charleston County School District, 433 
S.C. 562, 861 S.E.2d 774 (2021).  The Supreme Court’s decision in Paradis ruled only on the issue of “special 
damages” and mentioned nothing about “independent acts” that must be pleaded in a civil conspiracy cause of action.  
Paradis overruled decades of case law that improperly included a requirement for pleading “special damages” and 
made no ruling on the legal principle employed by the trial judge. 
14  It is not clear where the trial judge got that factual nugget, since it is not stated in the Second Amended Complaint, 
but it is scattered throughout the legal memos of White and Hutchison.  While the trial judge referenced Paragraph 1 
of the Second Amended Complaint, Paragraph 1 says nothing about an election or reelection.   
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Amended Complaint make clear that while White and Hutchison’s attacks on Loveless started 


when he held elected office, they continued long after. The cryptic analysis in Angus provides no 


support for the trial judge’s troubled conclusion.      


B. Intentional Infliction of Emotional Distress 


Again, the trial judge rushed forward with an indisputably erroneous factual conclusion 


that foreclosed any reasonable inquiry into Loveless’ Second Amended Complaint.   This time, on 


page 13 of his order, the trial judge cites to the Tort Claims Act and concludes that White and 


Hutchison have some protection under the Tort Claims Act.  While that is a gigantic leap from 


barring the action under legislative immunity, the trial judge’s conclusion must suffer the same 


fate.   


Then, an even more improbable statement dooms the trial judge’s conclusions.  “Even if 


Plaintiff’s claim was not barred as a matter of law, he failed to produce evidence sufficient to 


enable his IIE claim to survive summary judgment.”  Id. This incorrect conclusion is followed by 


pages of a deep analysis of the standard for resisting summary judgment.  Id. at pp. 14-17. 


This was a motion to dismiss.  The analysis the trial judge was required to have employed 


but did not was whether the allegations of the Second Amended Complaint provide any plausible 


analysis that would entitle Loveless to proceed.  Skydive Myrtle Beach Inc. v. Horry County, 426 


S.C. 175, 826 S.E.2d 585 (2019); Brown v. Leverette, 291 S.C. 364, 353 S.E.2d 697 (1987); Falk 


v. Sadler, 341 S.C. 281, 533 S.E.2d 350 (Ct.App. 2000).   


Lastly, the trial judge erred on the intentional infliction of emotional distress cause of 


action, by citing to a heightened burden of proof, and concluding that Loveless evidence is 


“insufficient to establish that the Defendants’ conduct was so outrageous it exceeded ‘all possible 







26 
 


bounds of decency’ and so ‘atrocious’ it was ‘utterly intolerable in a civilized society,’ it is also 


insufficient to establish that her (sic) emotional distress was sufficiently ‘severe,’ that no 


reasonable man could be expected to endure it.”  (Order 2.17.2026 at p. 16).  Once again, the trial 


judge reinforced his reliance on a summary judgment standard to dismiss Loveless’ claim for 


intention infliction of emotional distress.   


CONCLUSION 


The trial judge appears to have been so intent on dismissing the Second Amended 


Complaint that he failed to even recognize or identify the proper standard to be applied at a motion 


to dismiss.   


Loveless respectfully urges this Court that the trial judge’s order cannot stand and must be 


reversed.     


     


 Respectfully submitted,   


 
s/ Desa Ballard   
Desa Ballard (SC Bar No. 498) 


       Haley Hubbard (SC Bar No. 103195)   
       BALLARD & WATSON 
       226 State Street  
       West Columbia, South Carolina 29169 
       Telephone 803.796.9299 
       Facsimile 803.796.1066 
       desab@desaballard.com 
       haley@desaballard.com    


ATTORNEYS FOR APPELLANT  
July 1, 2026   
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 


___________ 
 


APPEAL FROM RICHLAND COUNTY 
Daniel Coble, Circuit Court Judge  


__________ 


Appellate Case No. 2026-000736 
__________ 


 
Kenneth B. Loveless, ................................................................................ Appellant, 
v. 
 
Kevin Scully, Edward K. White, Flora E. “Beth” Hutchison, 
Michael Montogmery and Beatrice Dennis-White, ............................. Respondents. 


________________________________ 
 


APPELLANT’S DESIGNATION OF MATTER 
________________________________ 


 
 


Pursuant to Rule 209, SCACR, Appellant proposes the following be included in the 


Record on Appeal.  Unless otherwise stated, all items designated include exhibits and exclude 


proof of service, cover sheets, motion forms, and notices.  Appellant reserves the right to include 


additional designations in connection with its reply brief or otherwise. 


ORDERS 


1. Form 4 Order Granting Motion to Amend complaint filed January 23, 2024 


2. Order of United States District Court Judge Mary Lewis dated September 20, 2024, Case 
No. 3:23-cv-02001-MGL 


3. Order Granting Plaintiff’s Motions to Amend Complaint, Granting Motions to Intervene, 
and Denying Bea White’s Motion to Quash filed July 25, 2025 


4. Form 4 Order Denying Bea White’s MTR filed August 26, 2025 


5. Form 4 Order Denying Intervenor’s MTR filed August 26, 2025 


6. Form 4 Order Various Motions filed February 9, 2026 


7. Order Granting Motion to Dismiss of Defendants White, Hutchison and Montgomery  
filed February 17, 2026 
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8. Order Partially Dismissing Second Amended Complaint and Denying Plaintiff’s Motions 
to Deem Requests Admitted and Take Second Deposition of Defendant Scully filed 
February 25, 2026 


9. Order Granting Defendant Beatrice Dennis-White’s Motion to Dismiss filed  
February 25, 2026 


10. Form 4 Order Denying Plaintiff’s Motion for Reconsideration filed March 4, 2026 


11. Form 4 Denying Beatrice Dennis-White’s Motion to Reconsider filed March 16, 2026 


12. Form 4 Denying Kevin Scully’s Motion to Reconsider filed March 16, 2026 


 


PLEADINGS 


1. Summons and Complaint filed March 14, 2022 


2. Motion to Amend Complaint filed November 17, 2023 


3. Summons and Amended Complaint filed January 31, 2024 


4. Scully Answer to Amended Complaint and Counterclaim filed February 15, 2024 


5. Motion for Second Amended complaint filed November 15, 2024 


6. Motion to Intervene filed December 2, 2024 


7. Supplemental Motion for Second Amended Complaint filed January 20, 2025 


8. Response of Interventors to Plaintiff’s MIS of Second Motion to Amend complaint for P. 
Supplemental Motion for Second Amended complaint filed January 23, 2025 


9. Beatrice Dennis-White’s Motion to Intervene and Memorandum in Opposition to 
Plaintiff’s Supplemental Motion for Second Amended Complaint filed May 13, 2025 


10. Consolidated Memorandum in Support of Plaintiff’s Second Motion to Amend complaint 
filed May 14, 2025 


11. Motion for Supplemental Complaint filed May 19, 2025 


12. Intervenors Motion to Reconsider Order Granting Plaintiff’s Second Motion to Amend 
Complaint filed July 29, 2025 


13. Beatrice Dennis-White’s Motion to Reconsider Order Granting Plaintiff’s Second Motion 
to Amend Complaint filed July 29, 2025 


14. Summons and Second Amended complaint filed August 8, 2025 


15. Interventors Motion to Dismiss Second Amended complaint filed August 11, 2025 


16. Beatrice Dennis-White’s Motion to Dismiss Second Amended Complaint filed  
August 12, 2025  


17. Beatrice Dennis-White’s Answer to Second Amended Complaint filed September 5, 2025 
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18. Kevin Scully Motion to Dismiss or Strike Second Amended Complaint filed  
September 8, 2025 


19. Requests to Admit to Kevin Scully dated September 9, 2025 


20. Motion to Compel second Deposition of Kevin Scully filed September 9, 2025 


21. Supplementary MIS of Intervenor Defendants’ Motion to Dismiss Second amended 
complaint filed October 6, 2025 


22. Beatrice Dennis-White’s Supplemental Addendum to Her Motion to Dismiss Plaintiff’s 
Second Amended Complaint filed October 10, 2025 


23. Motion to Deem Matters Admitted as to Kevin Scully filed October 29, 2025 


24. Plaintiff’s Response in Opposition to Defendants’ Motion to Dismiss filed  
February 2, 2026 


25. Beatrice Dennis-White’s Response to Plaintiff’s Motion to Deem Request to Admit 
Admitted filed February 2, 2026 


26. Intervenor’s Response to Plaintiff’s Motion Under Rule 36, SCRCP filed  
         February 2, 2026 


27. Defendant Michael Montgomery’s Response to Plaintiff’s Motion Under Rule 36, 
SCRCP filed February 2, 2026 


28. Plaintiff’s Response in Opposition to Defendant's Motion to Dismiss filed  
         February 2, 2026 


29. Scully Memorandum in Opposition to Motion to Compel Deposition filed  
February 2, 2026 


30. Scully Memorandum About Not Serving Answer to Requests to Admit filed  
February 2, 2026 


31. Scully Memorandum in Support of Motion to Dismiss filed February 2, 2026 


32. Scully Responses to Requests to Admit dated February 2, 2026 


33. Scully Supplemental Memorandum in Support of Motion to Dismiss or Strike filed 
February 3, 2026 


34. Scully Answer to Second Amended Complaint and Counterclaim filed February 27, 2026  


35. Motion for Reconsideration as to Defendants White, Hutchison and Montgomery filed 
February 27, 2026 


36. Beatrice Dennis-White’s Motion to reconsider filed March 9, 2026 


37. Scully Motion to Reconsider filed March 9, 2026 


38. Notice of Appeal as to Kevin Scully filed March 24, 2026 


39. Notice of Appeal as to Beatrice Dennis White filed March 24, 2026 
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40. Notice of Appeal as to Intervenors filed March 24, 2026 


TRANSCRIPTS 


1. Transcript of Proceedings held on February 3, 2026:   


 


OTHER 


1. Roster for January 23, 2026 


2. COA Letter Consolidating Appeals dated March 25, 2026 


 


Appellant reserves the right to make additional designations after receipt of designation 


of Respondent or otherwise.   


Respectfully submitted, 
 


       s/ Haley Hubbard   
Desa Ballard (S.C. Bar No. 498) 
Haley Hubbard (S.C. Bar No. 103195) 
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Telephone 803.796.9299 
Facsimile 803.796.1066 
desab@desaballard.com 
haley@desaballard.com 
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