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MR. LYLE:  I certainly hope so.

MR. VANDENBERG:  I think so.  

THE COURT:  And, of course, I'm certainly going to 

listen to your motion.  

MR. VANDENBERG:  There's people that promises have been 

made to, so yeah, I think that would be reasonable.  That's 

certainly what we estimated as far as time requirement, 

three days.  

THE COURT:  That's fine. 

Now, the last thing is charges.  Can we get those some 

time tomorrow morning?

MR. LYLE:  Certainly, Your Honor.  Some judges use the 

charge book, some of them don't.  I'm happy to present you 

with some proposed charges.    

THE COURT:  That would be great.  And I'm going to take 

a look at the charge book tonight, but I'd like to hear from 

you both. 

MR. LYLE:  Certainly, Your Honor. 

MR. VANDENBERG:  Yes, Your Honor.

(WHEREUPON, a short break was taken.)

THE COURT:  Mr. VanDenBerg, are you ready?

MR. VANDENBERG:  Yes, Your Honor. 

THE COURT:  Mr. Lyle, are you ready?

MR. LYLE:  Yes, sir.  

THE COURT:  All right.    

ROA 000499



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

179

(WHEREUPON, the jury enters the courtroom at 3:26 p.m.)

THE BAILIFF:  The jury is seated, Your Honor.

THE COURT:  Thank you. 

Thank you all for being back.  We're going to resume 

our trial.

Mr. Lyle. 

MR. LYLE:  Thank you, Your Honor.  At this point, the 

last witness will be excerpts as noticed on the designations 

for use of a deposition of Melissa Hinton.  This was, also, 

done via Zoom, so instead of having someone sitting in the 

witness stand and reading questions and answers, we're going 

to play a video.  Again, these are excerpts.  I have about 

20ish of them.  In total, it will probably be 30, 35ish 

minutes or so.  

(WHEREUPON, excerpts from the deposition of Melissa 

Hinton was played in open court.)

THE COURT:  Mr. Lyle, do you have anything else?

MR. LYLE:  No, sir.  At this time, Your Honor, the 

Plaintiff would rest its case in chief.  

THE COURT:  It's 4:10.  If the jury would retire for 

about ten minutes.

(WHEREUPON, the jury exits the courtroom at 4:10 p.m.)

(WHEREUPON, a short break was taken.)

THE COURT:  Mr. VanDenBerg.

MR. VANDENBERG:  Your Honor, we would make a motion for 

ROA 000500
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a directed verdict as to only one of the claims at this 

point.  And that specifically is the claim for unfair trade 

practice, a violation of the South Carolina Unfair Trade 

Practice Act.  

Of all the evidence we've heard during the course of 

this trial and everything we've heard during the course of 

this case and as we raised in our pretrial brief, we have 

yet to understand, despite the statements when Mr. Postell 

was on the stand, exactly what the alleged incident was that 

would either be a deceptive act or the unfair trade 

practice.  

So from the beginning of the case, really, that has 

ridden to this point on just the allegation that there was 

an allegation.  So we've been waiting and asking and still 

haven't heard the answer to what exactly was that unfair 

trade practice.  

What we believe we have heard is claims of negligence.  

So there's a claim, of course, and a variety of different 

theories of negligence as part of the claim.  The law is 

clear that negligence, mere negligence is not the basis -- 

sufficient basis for a violation of the unfair trade 

practice act.  

So we believe that based on failure -- and we haven't 

even got to damages.  If you disagree with our belief that 

there isn't actually a deceptive act, you know, we're 

ROA 000501
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basically seeing whether the damages are such as they've 

been alleged can be proven with enough specificity to 

actually support this claim.  I think the other claims in 

this case for conversion, for ouster, for the various series 

of negligence, I still think we need to wait here for my 

witnesses, who will in addition to what we just heard from 

the stand, I think they will be able to address and 

elaborate on what she's addressed in her deposition 

testimony about those acts.  

But as far as the South Carolina Unfair Trade Practices 

Act, we just don't see that there's even a clear statement 

of what that act was.  There was some act that -- Mr. Lyle 

is correct, you know, leases are -- there's case law in 

South Carolina that say the act of leasing is one of those 

acts that it is encompassed under, but that's not enough.  I 

mean, it's not enough to say that the act of leasing in and 

of itself is grounds -- if you have a lease, that's enough.  

There must be some kind of violation.  

So the things that I think of, and there's case law out 

there that says okay, so here's a landlord that says our 

policy is that we will not refund security deposits.  That's 

just their policy.  It doesn't matter what it says on the 

lease, that's our policy.  We have a lease that says you 

follow the law, when you turn in your unit, we'll give you 

your security deposit back.  But it doesn't matter what the 

ROA 000502
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law says, it doesn't matter what our lease says, we just 

don't give it back to you.  That is an example where they 

say one thing and they don't follow the law.  

Here, we've heard various series of negligence.  There 

were actions -- we heard Ms. Hinton testify to actions by 

the employees to take property that they didn't belong to 

them and to not follow policy.  There's never been an 

allegation that the policy was to go in there and steal 

whatever you want, take whatever you want, whether it's high 

value or not.  You know, that's a policy.  There's no 

allegation and it's, certainly, appropriate because that's 

not the case. 

THE COURT:  What about the unfairness?  

MR. VANDENBERG:  Same thing.  I mean, there's unfair -- 

what is unfair about -- what is the allegation that there 

was some type of unfair act?  

THE COURT:  I've been incredibly interested in this one 

cause of action the entire time.  And as far as I can tell, 

there wasn't any ruling on -- because you brought this 

motion to dismiss earlier under the Unfair Trade Practices 

Act, am I correct?

MR. VANDENBERG:  Correct.  And I don't know if you got 

as far as to read the responsive brief.  The responsive 

brief at that time was hold on a second, we're still very 

early on in this case.  We haven't done the things that 

ROA 000503



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

183

we've now since done, which is completed discovery, taken a 

number of depositions.  

And what these depositions show, at least, the 

depositions of the witnesses from my client is maybe 

allegations of negligence.  Whether it was negligent acts on 

behalf of particular -- you know, Carlton Brown, I guess 

that's -- his act was intentional to steal things.  But even 

negligence, we haven't gotten to negligence.  And I think 

what we -- the issues regarding negligence that we haven't 

gotten to is whether those employees were acting within the 

scope of their employment.  

And I think Ms. Hinton touched on that, even though 

that wasn't -- you know, she wasn't here and we couldn't ask 

her specifically about scope of employment, but I think, 

certainly, as we get into our case tomorrow that that will 

be the tenure of our discussion.  

But the law is clear, I have case cites that I can 

offer to you that touch on, you know, the fact that 

negligence -- and there's, also, discussion about what 

exactly -- I think there's plenty of case law out there 

about what is a deceptive act.  It's general.  I mean, 

there's a lot of cases that deliberate it -- 

THE COURT:  At the end of Mr. Postell's testimony, Mr. 

Lyle got him to say that it was unfair to take his property 

out when he had renewed his lease.  Is that unfairness not 

ROA 000504
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sufficient under the Unfair Trade Practices Act?

MR. VANDENBERG:  I think that there is insufficient 

facts.  I think that his reading of the facts are entirely 

one-sided.  Now, Ms. Hinton, there's adequate testimony at a 

minimum from her that goes to the issue of who was 

responsible for workers cleaning the property out.  

Our case -- you know, we have an investigation that 

show there were two employees in this particular matter.  

One, we heard from, Ms. Young was here, and Mr. Brown, who 

violated policy.  We have a witness who testified to that 

who said it wasn't Campus Advantage, the Defendant, here, it 

was these two employees who decided upon themselves to 

violate policy.  And we haven't gotten to the issue of 

whether they will be held culpable for their actions or not.  

But as far as the unfairness of taking this property 

out, it shouldn't have happened.  And there were plenty of 

instances where this case may have taken a different turn.  

You know, as the two were approaching the unit and saw there 

was property inside, they could have picked up the phone as 

they were instructed to do and call and verify.  

THE COURT:  First, let's tell the jury to come in at 

9:30.  I'm going to hear these arguments and rule first 

thing in the morning unless that inconveniences you.  

Let's tell them 9:30. 

(WHEREUPON, the jury was excused for the day.)

ROA 000505
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THE COURT:  Mr. VanDenBerg, I think I understand your 

argument, but I want to hear from Mr. Lyle. 

Mr. Lyle, I want to know two things.  I want to know 

why this just isn't a negligence.  And then two, Mr. 

VanDenBerg makes a point, I think, about the behavior of 

these two witnesses in not following policy.  So tell me why 

I should deny his motion. 

MR. LYLE:  Certainly, Your Honor.  So first off, the 

standard, the threshold, as you're well aware, is very low.  

We just need some evidence that the jury could reach that 

conclusion.  So starting from that spot, I would say you 

could almost couch any cause of action into negligence if 

you just want to say somebody breached a duty.  So I think 

that's a very convenient argument for him to make and it's 

well received that they're now finally admitting today that 

they, at least, have done something wrong because, thus far, 

the Defendant's position has always been we fired the 

employees, so we did no wrong.  

But I would point you to the testimony, it's not just 

the two employees.  There's, actually, testimony -- I can 

refer you back to some of the exhibits, but there's a 

Trinita Geathers, there's a Myra Salters, there's, also, a 

Carlton Brown, as well Ashanti Young as well as Mike Allen 

who all disregarded policies, all five of them.  And they 

only kicked out the one guy, the porter, the low guy on the 

ROA 000506
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bottom of the deck as being fired.  

I'll point out the case law that I did mention in my 

response to Mr. VanDenBerg's motion to dismiss earlier in 

this case, Burbach V. Investors Management Corp is directly 

on point.  It's 326 S.C. 492.  And as Mr. VanDenBerg pointed 

out, it's not a lease that says we're not going to give you 

your security deposit back, it's the act of wrongfully 

withholding deposit in violation of the South Carolina 

Residential Landlord Tenant Act, which Burbach specifically 

says.  It says verbatim, the fact that our legislature has 

regulated the landlord/tenant relationship by enacting the 

South Carolina Residential Landlord/Tenant Act supports this 

conclusion.  While landlord/tenant relationship are 

frequently governed by contracts, landlords have certain 

statutory duties, as do tenants.  These duties protect the 

public interest in that they create a framework that governs 

landlord/tenant relationships regardless of the private 

arrangements parties have made between themselves.  

In this particular instance, you have enormous amounts 

of testimony that lots of employees repeatedly failed to 

follow internal policies, but they, also, failed to follow 

the basics of the landlord/tenant act.  The covenant of good 

faith and fair dealing as well as all the violations of the 

unlawful ouster as well as just the shameless admission that 

they took the property that wasn't brought upon me in 

ROA 000507
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today's trial until Mr. Postell said it, the fact that they 

said we'll make it right, just give us a list and then for 

several weeks drug him out is, also, in and of itself 

unfair.  

So I think another key point that's worth pointing out 

is that under Noack Enterprises, Incorporated vs. Country 

Corner Interiors of Hilton Head Island, Inc., which is 290 

S.C. 475.  It says unfair or deceptive acts or practices in 

the conduct of trade or commerce have impact upon the public 

interest if the acts or practices have the potential for 

repetition.  

Here, you've heard from Nick Hoosier that it wouldn't 

surprise him at all that this kind of thing happens.  You've 

heard from several witnesses that it's hectic, it's a huge 

turnover.  The industry in itself is kind of -- honestly, 

it's kind of like a risky surgery in and of itself.  They 

should have something other than implied consent.  They say 

look, when you rent from us and there's 600 beds and we're 

going to overhaul it in a 48-hour period, we do make 

mistakes.  You even heard Melissa Hinton say, the corporate 

designee, that she's not sure if this is happening elsewhere 

and it doesn't surprise her.  

So the question, Your Honor, is really just whether or 

not it can be repeated, which in this case, there was 

testimony from Ashanti Young that it has been repeated at 

ROA 000508
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this exact same facility.  And then the question of whether 

or not it affects the interest, which Burbach V. Investors 

does say that a residential lease is the type of thing that 

could be entered in the stream of commerce for which the 

legislature intended for this type of act to apply. 

So I would stress that there's a higher burden here.  

The elements are different than negligence.  And it's more 

better suited for the jury to decide.  If you'll look at my 

proposed verdict form, it allows them to reach a 

determination on each of these different causes of action.  

So only if they find that it is unfair accepted and a 

violation of the unfair trade practices act would any of 

those penalties apply.  

So the jury is best suited to make that determination 

as to whether this was unfair accepted.  The simply fact 

that they shamelessly had numerous employees not following 

the policy that resulted in the shameless admission that 

they completed cleaned out his unit and that they've done 

this before is something that -- it affects commerce.  It 

affects the citizens of South Carolina.  And it can be 

repeated.  It has been repeated.  

THE COURT:  Yes, sir, any response?

MR. VANDENBERG:  Yes, Your Honor.  I mean, I think 

we're talking about -- I think the cases about the loss 

alleged by Mr. Postell and -- although part of the damages 

ROA 000509
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are calculated could this thing -- could something that 

happened to Mr. Postell be capable of repeating.  

But again, we're back to the element of what that 

unfair act was or deceptive act.  I still don't think we've 

heard that.  I think there's an allegation that there's some 

unfairness.  These other employees who allegedly violated 

policy had nothing to do with this incident.  So the fact 

that they violated policy is separate from what we're 

discussing here in Mr. Postell's case.  They violated the 

same policy in different ways, but the impact on this 

particular claim is not relevant.  It's not relevant to what 

their actions were.  

I don't pretend to know the intricacies of every single 

industry out there that's capable of affecting commerce and 

I don't think this case is about trying to create system 

that the legislature hasn't yet contemplated.  We're dealing 

with -- particularly with leases, it's a separate system for 

addressing -- you know, through the legislature, there's no 

better way to handle the landlord/tenant act.  If there is 

someone who wants to step forward and introduce a bill that 

clearly clarifies exactly how leases apply in this context, 

you know, there's a lot of latitude in this area of the law.  

And unless and until the legislature speaks clearly in that 

regard, there's no specific provision of the law that you 

can attach these claims to.  

ROA 000510
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MR. LYLE:  If I may briefly touch on one point that Mr. 

VanDenBerg brought up, Your Honor.  It's worth noting that 

we're not just talking about a few employees that don't 

follow policy.  It's, also, important to know that Carlton 

Brown -- at least, the jury can reach this conclusion based 

on the evidence presented, that he was given the okay, he 

was given the green light by the supervisor.  

So, again, there is a systemic issue with the policy -- 

excuse me, but systemic issue with the function and the 

operation of this particular facility that has happened 

numerous times.  And you have supervisors, someone like Mike 

Allen who tells someone like Carlton Brown hey, it's okay to 

go take the personal property of someone.  

So I think just to simply look at two bad actors who 

are rogue and acting outside their scope of employment I 

think is impractical because you have to look at Carlton 

Brown.  And it's in Katie Floyd's report that he looks and 

says you gave me a bad list.  And I just followed the list 

and I just asked my supervisor if I could take the stuff 

that was in there and he said sure.  

THE COURT:  But isn't the fact that there's a bad list 

negligence, just simple negligence?

MR. LYLE:  Well, again, Your Honor, I think all faults 

could be wrapped up in negligence in some way, shape or 

form.  I think the question here is whether or not this 

ROA 000511
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affects the stream of commerce and whether or not it's able 

to be repeated.  And the Burbach case stands for the 

proposition that a residential lease governed by the 

residential landlord/tenant act does, in fact, fall under 

that. 

THE COURT:  And I agree with that part.  

I'm going to take this under advisement.  And that's 

why I want to meet at 9:00.  I'm going to go through all the 

cases. 

Now, Mr. VanDenBerg, I assume the case you just cited 

is in your memorandum --

MR. VANDENBERG:  There's Young vs. Century Lincoln 

Mercury --

THE COURT:  I've got that. 

MR. VANDENBERG:  So that's one case.  And there's a lot 

of -- as you read through that case, there's -- that's just 

one case.  There's, also, an '85 case that touches on 

negligence.  That's that Clarkson v. Orkin Exterminating 

case from the fourth circuit.  And that cite is 761 F.2d 

189.  Again, out of the fourth circuit, 1985.  Again, it's a 

rabbit hole you'll go down as you start reading through 

those cases.  But that's still the law.  There is nothing 

that has interrupted the position of negligence being a 

sufficient basis.

THE COURT:  Anything else?
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MR. LYLE:  Nothing further, Your Honor.

THE COURT:  Let's reconvene at 9:00 tomorrow.  No 

matter what we do, we've got other causes of action.  So it 

looks like it will be a fun day for us.  

MR. LYLE:  I would like to make one final statement.  

Negligence is when you make a simple mistake, that's what 

negligence is.  Unfair trade is when you have a systemic 

issue that's repeated numerous times.  

THE COURT:  And I thank you for raising that point.  

Mr. VanDenBerg, I understand, clearly, we've got this 

instance.  And Ms. Young seemed to testify that this may 

have occurred again, but I recall some sort of 

cross-examination of her about another instance.  

MR. VANDENBERG:  The incident that she's describing 

occurred when she was working for the subsequent property 

management company.  The new property management company 

started managing the property in January of this year.  So 

she was hired.  There were a handful of employees that 

continued, not many, but she was one of them.  So the 

particular incident she was describing occurred in February 

of this year.  So different set of facts --

THE COURT:  And different company?

MR. VANDENBERG:  Different company.

THE COURT:  So Mr. Lyle, I did hear the testimony about 

well, yeah, this happens in this industry, but can -- yes, 
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sir, go ahead. 

MR. LYLE:  I'm sorry.  That's not, actually, accurate.  

Mr. VanDenBerg used that zero to ten scale with Ashanti 

Young to say that Mr. Postell's room was a three or a four.  

He then asked her well, didn't y'all have another person who 

had posters on the wall and fully filled and she said yes.  

And he got her to say that that was a ten.  Then she said 

that the guy was sitting there when they entered the room.  

And that was the very same day, the very same time.  That 

was not a different company and a different time. 

THE COURT:  I understand, but no property was taken 

from there, right?

MR. LYLE:  But it's another instance of when the list 

was wrong and they went into another room incorrectly.  It 

just happens that the -- by the way, for all we know, it was 

because the guy was in the room.

THE COURT:  Has there been evidence in this case of 

Rowan doing this same instance prior to Mr. Postell?

MR. LYLE:  Yes.  I asked Ashanti if this had happened 

at the Rowan during her time there and she said yes.  And 

she, also, said in her deposition, I used it in my opening, 

but I got her to reaffirm that here today in front of the 

jury.  I made it very clear because I realized that one of 

the important element -- in fact, I would not have called 

her.  She had a lot of negative stuff for me.  The only 
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reason I called her is she's the only who clearly and 

equivocally had testified that this happened under her watch 

before at The Rowan.  I wouldn't have called her otherwise.  

I'm the one that subpoenaed her.  The only reason I put her 

up was for Unfair Trade.  If not for that cause of action, I 

would have never subpoenaed her to begin with.  

MR. VANDENBERG:  The incident that she references is an 

entirely different set of facts as far as what the issue 

was.  She didn't describe it.  We didn't ask her about it.  

But it was a different set of facts.  

THE COURT:  It had occurred while The Rowan was 

managing?

MR. VANDENBERG:  We're two years in this case.  So what 

it feels like from the perspective of my clients is that, 

you know, kind of -- it's a continuation of the same 

argument that was made in response to our motion for summary 

judgment.  It's like we don't have enough facts, but, 

eventually, we may have enough set of facts that will 

substantiate these claims.  So here we are a year and a half 

past that point in time, so we're still saying, you know, 

there's a big wide world out there that all these bad things 

have happened.  And it's admission through the vehicle of 

this case to try to put a stop to that.  That's not what 

we're here for.  We're here for this particular incident.

THE COURT:  Mr. Lyle, let me ask you this, this 
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reoccurring issue -- and I hear what you're saying about Ms. 

Young's testimony.  I do recall it.  But, of course, in the 

snippets of the deposition you played, you talked about this 

kind of incident occurring in the industry.  The fact that 

it may reoccur in the industry, is that sufficient for 

unfair trade practices and reoccurrence here in this case?  

MR. LYLE:  I would argue that it is, but I would, also, 

argue that testimony in this case was on point for The 

Rowan, EMRES II, LLC, South Carolina.  Again, that was the 

whole reason I called Ashanti Young.  Her deposition was 

crystal clear on point.  I put her on the stand and I made 

sure -- I think on redirect, maybe said it more times to be 

clear because I knew how important that element is under the 

unfair trade practices act.  To me, you need that 

repetition.  I think case law says it can be repeated and 

you can prove that by showing it has been repeated.  I think 

that's in the standard.  

In this instance, I would encourage -- I know she 

doesn't want to stay late, but if we have to roll back 

Ashanti Young's testimony, I am absolute certain that she 

was talking about her time at the Rowan while working for 

Campus Advantage that this same incident happened numerous 

times. 

MR. VANDENBERG:  And, Your Honor, what she talked about 

was not her direct knowledge of incidents, but what she 
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heard from other --

MR. LYLE:  That's not at all what she said.

THE COURT:  I'm inclined to listen to it, but I need 

about five minutes.  I will be right back.  Please stay put.  

(WHEREUPON, a short break was taken.) 

THE COURT:  I'm not going to rule tonight, but I'll 

have a ruling on this issue first thing in the morning. 

MR. LYLE:  No problem, Your Honor.  

(Pause.)

THE COURT:  Mr. VanDenBerg and Mr. Lyle, if y'all would 

come up.  

MR. LYLE:  Your Honor, one more thing.  I think it was, 

also, said that for over $500 worth of property, you're 

required to file an eviction.  There was testimony about the 

tower, unit 2904, and the tower is where Ashanti said they 

take all the property from the people who leave it behind or 

what have you and that there was reference to other people's 

property there and other people's lost property.  So I think 

there's, also, the opportunity from a statutory standpoint 

as to requirement of eviction and they've admitted they 

didn't do it here as well.  

So I think if you're looking for one more angle of 

there's a statutory requirement of over $500.  Here, they 

clearly didn't do it and here, they should have done it.  So 

that was another statutory violation.  
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The Burbach's case gets to the statutory violation of 

the failure to return security deposit.  It's not the 

deceptive act of saying in the lease we're not going to give 

it to you, it's the statutory violation under the 

landlord/tenant act of not giving it to you.  So here, they 

didn't file an eviction, they just took the guy's stuff. 

THE COURT:  Any response?

MR. VANDENBERG:  Yes.  They didn't follow policy if 

that's what happened.  So the fact that it was over $500, 

you heard Ms. Hinton say it was probably, the computer, an 

expensive item, likely, over $500.  So the basis of our 

position is these two employees didn't follow policy.  

THE COURT:  I'll have to go back and read the cases 

cited, but I think his point is that the mere fact that 

there's a statutory violation requiring -- if I recall the 

testimony.  I have not read this statute.  That if you 

remove property and you evict someone --

MR. LYLE:  If more than $500 is left behind, they're 

supposed to evict.  

THE COURT:  Yes.  

MR. VANDENBERG:  In fact, it's cited in Katie's 

investigation.  That's how you came up with it.  That's the 

law.  And what they are required to do, what the policy is, 

is that you call the general manager.  Melissa testified 

during her deposition, that is the responsibility of the 
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property manager.  So you can look at it and if looks like 

it's something that's not worth $500 and you throw it out, 

you may be liable for the damages, but you're not liable 

under the landlord/tenant.  

So the case here is they didn't follow policy.  Had 

they gone in there and saw there was a computer, then -- or 

something that appeared in their estimation to be over the 

500 -- they weren't supposed to bags and tags and trash outs 

to begin with.  But in the normal course of things, if they 

had gone in there and saw something that appeared to be over 

the value of $500, call the general manager.  That's the 

policy.  That's the law.  We're not disagreeing with that.  

What we are saying is these two employees chose to disregard 

policy.  

THE COURT:  All right.  We will see everybody in the 

morning.  
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by a location and the Appellate Court reversed him on that, so 

the same thing would happen if a juror sought to do any of 

their own research, no research.  Thank you so much, we 

appreciate you.

(Jurors exiting Courtroom.)

THE COURT:  I’d like to start with them tomorrow at 

9:30, do you think you can be here at 9:00 for just any 

pretrial matters that we need to take up?

MR. LYLE:  Certainly, Your Honor.

MR. VANDENBERG:  Sure.

MR. LYLE:  We can be here as early as you like.

THE COURT:  That would be wonderful.  Let’s meet with 

you all at 9:00 and if, because of course, you would like, I 

think you indicated you would like to make some additional 

arguments?

MR. VANDENBERG:  Yes, Your Honor.

THE COURT:  In the event you choose not to, we’ll 

just meet at 9:30, but what I’d like to do is plan to be here 

at 9:00.

MR. VANDENBERG:  Yes, sir, thank you.

THE COURT:  Thank you all.

(Whereupon the hearing ended at 4:47 pm.)

DAY THREE, SEPTEMBER 18, 2024

THE COURT:  I hope everybody is well.  I thought long 

and hard about a directed verdict motion.  Mr. VanDenBerg, I 

DAY THREE, SEPTEMBER 18, 2024
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think there is some evidence out there of an unlawful or 

deceptive act under the Unfair Trade Practices Act claim, so 

I’m denying that motion for directed verdict. 

  MR. VANDENBERG:  Okay.  Thank you, Your Honor. 

  THE COURT:  We’ve got another issue, though, that I 

need to discuss with you all.  First of all, I apologize, so 

I’ve ruled on it, but is there anything else, because I’ve got 

another issue I need to discuss with you, but is there anything 

else we need to take up before --- 

  MR. VANDENBERG:  A few, Your Honor.  It may be 

something you’re intending to bring up, but one thing was we 

marked Exhibit 20, so we had previously produced a redacted 

version of this --- 

  THE COURT:  Yes, sir. 

  MR. VANDENBERG:  And so this, you already said this 

was okay, this is a version we produced --- 

  MR. LYLE:  We’ve got it in as Plaintiff’s 13. 

  MR. VANDENBERG:  Okay.  But it hasn’t been introduced 

yet? 

  MR. LYLE:  Yes, from our side. 

  MR. VANDENBERG:  So this, we, this version which you 

introduced, this is what we produced? 

  MR. LYLE:  Yeah. 

  MR. VANDENBERG:  So, I mean, we’re going to talk 

about it today, so just so we’re not hunting around for their 
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exhibit, but we have, this is the, not the Teams message, this 

is the --- 

  MR. LYLE:  Correct. 

  MR. VANDENBERG:  --- text message with --- 

  MR. LYLE:  We got it right here. 

  MR. VANDENBERG:  Oh, good, okay.  The other thing is, 

so we’re calling Katie Floyd as a witness today. 

  THE COURT:  Yes, sir. 

  MR. VANDENBERG:  So we do want to talk about her 

testimony and maybe try to get some of the, you know, the 

concerns about the things she might say regarding the, not 

about the insurance, but about the roommate.  So we can either 

deal with it in the matter of course as she testifies, but I 

prefer to deal with it now, Your Honor. 

  THE COURT:  And I’m fine with that.  Now, let me 

understand.  Ms. Floyd is coming, is a live witness, that’s 

correct? 

  MR. VANDENBERG:  That is correct. 

  THE COURT:  And then we will play the video of the 

30(b)(6) witness? 

  MR. VANDENBERG:  Your Honor, we don’t intend to show 

the video if at all, maybe at the end of our live witness 

testimony, just depending on the issues that we get to.  That 

was part of our concern too was just getting to some of the 

issues that Ms. Hinton addressed during her video deposition.  
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I think we can do that adequately during the live witness 

testimony.  But we intend to call two witnesses today, Katie 

Floyd, who are our witnesses, Katie Floyd and Christopher 

Lewis. 

  THE COURT:  Alright.  So as I understand it, well, 

I’ll let you start --- 

  MR. VANDENBERG:  Okay. 

  THE COURT:  --- with comment on the roommates. 

  MR. VANDENBERG:  So after this lawsuit was filed and 

Ms. Floyd continuing her investigation, she, and this, we’re in 

the month of October, she interviewed both Mr. Postell’s then 

roommates and during her exchange with Mr. Green, you know, she 

documented this, at my direction, she documented this in an 

email of course this was litigation that ensued so we, 

although, we produced, you know, as privileged just this, you 

know, this record, and it was an email that she had sent in the 

file, so, and we don’t intend to, you know, to get to the 

document as evidence, but, you know, her knowledge of that as 

her, and again, we’re not going to show her any testimony, but 

we do intend to get to her testimony about that conversation.  

And we can do it first, I mean, I guess, you know, before we 

get to her recollection which is the business record exception 

to hearsay which is really the, you know, the email that she 

has that we’ve been sharing around, that was used as an 

exhibit, already been introduced and marked as an exhibit, but 
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was used in several depositions, Ms. Hinton’s, Mr. Hooser’s, 

and Ms. Young’s deposition.  And the only thing that we’ve 

agreed upon to redact out is that sentence from the Teams 

message which is embedded in her email.  And so the email 

itself, and emails, we recognize emails are, even though it’s 

your work email, this is not, you know, necessarily assumed to 

be a business record, which you’ll, and again, if we need to 

present this during her testimony to authenticate and to have 

her lay the foundation, we can do that.  But again, you know, 

this was, she’s the author, this is, you know, the reason that 

this was performed was as a, you know, essentially an HR 

investigation, the, this is, you know, part of the protocol of 

Campus Advantage.  Whenever there’s an employee incident, she 

would document, you know, I mean, she and everyone else within 

the company who was in a position of, you know, managing or 

supervising employees was called upon to document this process.  

And so she documented this in an email that was sent to HR, the 

email was copied to Mr. Hooser who was her immediate 

supervisor.  And then subsequently, and then we can produce 

these, again, redacted version because subsequent to this, 

there was a series of emails that were sent internally to the 

others within the organization.  But again, this is, you know, 

substantively, this is a business record, that’s what we’re, 

you know, offering to introduce it.  That is the same reason 

that it has been used, you know, and we recognize that this is 
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a business record.  The reason that we didn’t produce it 

originally, so when this is, you know, we documented it, it was 

on our privilege log as a document is because of the nature 

that it’s a human resource’s document.  In my client’s 

obligation to protect, the ongoing obligation to protect the 

privacy of their employees, it’s never been demonstrated as an 

interest of the Plaintiff to, you know, to get into, you know, 

I guess, the allegations are directed at my clients, the 

companies, not at these individual employees.  And so, you 

know, that ongoing obligation to protect, you know, their 

privacy concerns is, you know, not only in this instance, but 

also in other documents that have been requested for discovery 

that we’ve, you know, withheld because of that privacy concern.  

And so again, fundamentally this is a business record, that’s 

how it has been used in this litigation, that was in the 

context that it was produced.  And we do intend, if Your Honor 

agrees, that we would use the unredacted version, we haven’t 

introduced it yet, I think it’s marked, the version that is 

marked currently by Plaintiff is the one with that redacted 

section out of there.  And I think because it deals with a 

roommate, this is why I’m not sure of the order in which we 

want to address this.  Whether we need to first lay the 

foundation of her personal knowledge in speaking to the 

roommate and her recollection of that conversation before we 

then deal with this business record that’s contained in that 
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record, which, you know, essentially substantiates what she 

learned in several months after the fact during her 

conversation with Mr. Green. 

  THE COURT:  So essentially you want the jury to hear 

what this roommate said --- 

  MR. VANDENBERG:  Correct. 

  THE COURT:  --- is that right? 

  MR. VANDENBERG:  Yes.  And through, again, it’s, it 

is, you know, from a textual standpoint, the only, you know, 

sentence that they’ll see, and you know, it’s not really, you 

know, something that dwells on, I mean, Mr. Lyle said yesterday 

it’s not a hill that he would, you know, prefer to die on, so 

it’s, it’s not, you know, the, I mean, it’s, you know, like I 

said yesterday, I think that it’s, you know, the thing about 

this particular individual is that, you know, he has no stake 

in this litigation.  So, you know, the statement was made to 

Ms. Young and Mr. Brown as they were entering Mr. Postell’s 

unit, we avoided that yesterday and I think, you know, we, and 

that’s, I think that was fine.  I think we still, we got to 

the, what we really needed to get to, but as far as the 

statement itself, it’s contained in the document.  I think that 

what we, the most important element that we want to get to is 

Ms. Floyd’s testimony about her conversation with Mr. Green.  

It's relevant, it’s, it certainly corroborates these other 

statements that were made, and again, Your Honor, I think 
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I’ve, unless there’s more to say, I think I’ll just stop there. 

  THE COURT:  Yes, sir.  Any response? 

  MR. LYLE:  Your Honor, very briefly.  He’s correct, 

it’s not a hill I’m going to die on.  If it comes in, we’re 

willing to fully prepare to respond to it, so I don’t think 

it’s that detrimental to my case.  Having said that, there are 

a few things worth putting on the record.  First, I just heard 

Mr. VanDenBerg say they have a continuing duty of privacy and 

to protect all these tenants’ names.  Well, he’s never 

disclosed that name to me until he filed a public document 

listing first and last names of these roommates in his pretrial 

brief.  So to the extent there is some privacy, he just 

exploded on that.  Secondarily, he’s calling this a business 

records exception, that’s still an acute argument, it’s still 

an out of Court statement, it’s two layers of hearsay, it’s a 

roommate’s statement to Katie Floyd.  Just because Katie Floyd 

interviewed some guy with the last name Green or Joseph in the 

course of her business of doing an inspection or an 

investigation, that does not all of a sudden make it around the 

hearsay hurdle because it’s her report.  The business record 

exception would be if she were not the author of that record 

and tried to get it in.  But if he wants to put her on the 

stand, I’d love to have the jury hear what she has to say, I 

would not have published her deposition excerpts like he told 

me a month ago that she was unavailable and wasn’t coming to 
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trial.  Having said that, it’s still hearsay, it’s an out of 

Court statement, it’s two layers of hearsay, it does not fit 

under the business records exception.  So we would ask you, 

again, to leave that out because it’s just a, if he wanted to 

list this guy as a witness and we would have had the 

opportunity to take his deposition or call him ourselves to 

trial, we would have done so, but again, his name was covered 

from me.  And also, I think it’s patently unfair that he would 

produce a redacted document that’s blacked out that he now on 

the day of trial wants all of a sudden uncover when I’ve not 

had the opportunity to ask any questions of his witnesses about 

the document, not been able to do any investigating or research 

on my own.  So it’s just patently unfair to have this document 

that’s fully blacked out that he now wants to all of a sudden 

produce the unredacted version.  Just because he did a 

privilege log doesn’t change that.  So I would ask to leave all 

of that out. 

          MR. VANDENBERG:  Your Honor, I’m not, I don’t, 

there’s no, the version of the document that we’re, there’s 

two separate documents.  You know, our Exhibit Number 20  

is what they’ve already marked as their exhibit.  So that’s  

the document that was produced in a redacted version.   

It’s just, it's a, you know, the other portion of that document 

as we produced in our privilege log a year and a half ago is 

nonresponsive, so, and it’s several years prior.  Anyway, 
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that’s a separate issue. 

  MR. LYLE:  Well, if it’s nonresponsive, then why 

would it come into this trial? 

  MR. VANDENBERG:  It’s not coming in, it’s the 

responsive portion.  Your Honor, it’s the version that’s 

already produced by Plaintiff, is the exchange between Carlton 

and one of my clients’ former employees, Rachelle Leak. 

  THE COURT:  And so as I understand it, that’s really 

the only reason this is being offered --- 

  MR. VANDENBERG:  Exactly. 

  THE COURT:  --- to get that additional language in? 

  MR. VANDENBERG:  That’s a separate exhibit.  What I’m 

discussing is Ms. Floyd’s seven- or eight-page investigation 

email. 

  THE COURT:  But that investigation email will contain 

the fact that some, one of, either she or some employee talked 

to this alleged roommate, is that right? 

  MR. VANDENBERG:  So in her investigation email which 

is already marked by Plaintiff, there is a section of that, 

there’s one sentence that was a Teams message that has the 

whited out version that’s, and what has been currently marked, 

it’s the version that Mr. Lyle showed during his opening.  That 

little snippet is contained within her email.  So as she was 

compiling her notes and typing up this email to HR copying Mr. 

Hooser, she was documenting, you know, the course of her 
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investigation and she both directly and personally interviewed 

witnesses and also collected statements related to their notes.  

So some of that was textual, there was a snippet in there with, 

and again, this was, you know, this has been in their hands 

for, since February, that particular document.  But we also, it 

was produced on our privilege log as entirely privileged 

document.  This is, you know, back in sometime late November, I 

think 2022, so we marked it then as entirely privileged based 

on privacy concerns and then there was a second discovery 

request prior to Ms. Young’s deposition.  And you know, my 

client had to make a judgment call, so at that point in time, 

we knew that it was, so we knew that it was, you know, 

material, certainly her investigation email that, that if this 

went to trial, yes, this is, you know, some months ago we  

were hoping that this would be resolved without the need of 

trial, and so, but we felt that with the, you know, as  

we kept going forward that this was likely that we would  

get to trial and so that was a document that we knew would 

somehow come into evidence and so we produced it at that  

point. 

  THE COURT:  I understand.  This statement about this 

roommate, are you, so help me now.  You’re telling me that it’s 

admissible because it’s an exception to the hearsay rule under 

the business records section? 

  MR. VANDENBERG:  I think, you know, so we would 
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have made the same argument yesterday, but Ms. Young is not, so 

fundamentally, there’s an issue with her anyway as a witness on 

behalf of my client.  So the, and the reason, I mean, from our 

perspective, the reason that she is so useful as a witness for 

the Plaintiff is because she really doesn’t have the depth and 

breadth of knowledge about the company as we’ll see today when 

more senior and experienced members of my clients’ operation 

testify.  So, but to try to make, and it would have, you know, 

she was not in a position at any point in time to really, to 

offer the business records, but this Teams message system that 

was used by my client similar to, you know, the, to their email 

system, so these are our business records.  But again, she is 

not, and Ms. Floyd is, you know, there were a number of, Mr. 

Lewis who will testify today is on that thread, Ms. Floyd is on 

that thread, so they’re both part of this, but that in and of 

itself, that Teams message is a business record.  And they’re, 

you know, either Mr. Lewis or Ms. Floyd are in a position to 

actually understand and be able to testify and both, you know, 

authenticate and also to, really to lay a foundation as a 

business record for how Teams is used or was used at least at 

that point in time internally, it’s a communication system that 

was documented, etcetera. 

  THE COURT:  Is there some support for me to 

allow, yes, this comes in if it comes in as a business 

record for the fact that the record contains hearsay? 
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Does it all come in under the business records  

exception? 

  MR. VANDENBERG:  I think it’s, you know, there’s, I 

mean, the way I offered it yesterday was, you now, she was 

responding to her present sense impression of what she 

overheard this declarant say at the time.  So she was asked a 

question, she responded, not, you know, not, you know, let me 

think about this for a couple of weeks then respond, it was 

just her response.  You know, she was not trying to be 

deceptive, it was a very authentic response, and really, this 

is why I, you know, said well, at the beginning do we need to 

first lay the foundation through Ms. Floyd’s discussion with 

the roommate to then see how really, what the statement is, you 

know, that corroborates the statement that was made.  And that 

was really part of the reason why Ms. Floyd was going back and 

continuing to interview these other participants was to, you 

know, try to further the investigation, try to understand 

exactly what had happened independent of what, you know, she 

was hearing internally.  So she heard from this person, and I 

think, again, another reason why, you know, someone who is, you 

know, not a part of this, saw what he saw, heard what he heard 

and then just, and not, you know, didn’t come forward and say, 

you know, Ms. Floyd or whomever, Ms. Young, this is, I want to 

share this story with you, it was just, you know, what did you 

see, what did you hear, and he just volunteers it to them.  So, 
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and then in that Teams message, there was a response, you know, 

contemporaneous to what she heard. 

  THE COURT:  And Mr. Lyle, you tell me you’re not 

going to die on this issue if I let it in? 

  MR. LYLE:  Well, I think the law’s clear on this, I’m 

just trying to let you know or let opposing counsel know, I’m 

still very confident in my case, I do think it’s prejudicial 

now because if you’re going to change the ruling, Mr. Postell’s 

already testified and I would have addressed this issue during 

my case in chief had I known this was going to come in.  And I 

would still assert, it’s the same argument I just made, it’s 

not a business records exception, the person who authored that 

document he wants to put up on stand that if she can 

authenticate it, give the foundation for it then she can get 

her second email report in.  Inside of that seven-page email 

report is a screen shot of a Teams message which is the source 

of the out of court statement offered for the truth of the 

matter.  And so I still think it fails, miserably fails to come 

in under any exception and certainly not business, or excuse 

me, certainly not present sense impression, we addressed that -

-- 

  THE COURT:  Is it possible that this statement is 

simply not being used for a hearsay purpose? 

  MR. LYLE:  The truth of the matter is whether or not, 

you know, he’s going to argue that Mr. Postell said that he was 
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moving out and therefore, it gave the green light for all these 

people to go ahead and trash out his room. 

  THE COURT:  But can he not show it to say that this 

is why they acted as opposed to, I mean, clearly the jury’s got 

to make a determination whether or not he was planning to move 

out. 

  MR. LYLE:  I think that’s an effect on a listener 

which would be a hearsay exclusion, not necessarily an 

exception. 

  THE COURT:  Okay. 

  MR. LYLE:  And I don’t think this fits under the 

effect on a listener exclusion either, I think that’s  

801. 

  THE COURT:  Any thoughts, Mr. VanDenBerg? 

  MR. VANDENBERG:  No, Your Honor, I’m not, I don’t 

follow the line of reasoning yet, but… 

  THE COURT:  Good enough.  I’m going to continue to 

keep this hearsay out.  I just, I can’t, when I say hearsay, 

I’m talking about any statement related to what some roommate 

may have told any of these folks.  Now, you can certainly have 

Ms. Hill testify that she interviewed even the roommate, but I 

don’t want to hear anything that the roommate may have relayed 

to her even in the context of this investigation. 

  MR. VANDENBERG:  Okay.  Thank you. 

  THE COURT:  You’re welcome. 
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  MR. LYLE:  If I may, Your Honor, I think sometimes in 

the trial when things happen quickly we kind of backdoor things 

in and say did you talk to the roommate, now, based on what the 

roommate told you, don’t tell me what the roommate said, but 

based on what he told me what did that then make you decide to 

do.  I think now that we have all this foresight of that being 

an issue that Your Honor’s ruled on, I would ask that, a very 

strict instruction not to try to tow that line in respect to 

that, and if he does tow that line or cross that line, I have 

no choice but to call Mr. Postell in reply and address that 

issue because it’s a bit unfair. 

  THE COURT:  And certainly, you’re going to have a 

rebuttal case.  If the way to handle that is as we did with Ms. 

Young yesterday, I can just give her instruction prior to the 

jury coming in. 

  MR. LYLE:  Yeah, I would appreciate that, Your Honor, 

an instruction to Ms. Floyd and Mr. Lewis to the extent Mr. 

VanDenBerg thinks he can get Mr. Lewis to say that as well.  

But I would still reassert the same argument I made earlier.  

Thank you, Your Honor. 

  THE COURT:  Alright.  We’ve got about five minutes 

before I’d like to bring the jury in.  One of the jurors was 

pretty inattentive yesterday, I don’t know if you all noticed 

that.  One of the jurors was inattentive. 

  MR. VANDENBERG:  No, Your Honor. 
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  THE COURT:  No one noticed that? 

  MR. LYLE:  Your Honor, that’s your discretion, I’m 

fine with however you rule on that, if you want to bring in one 

of the alternates or leave him, I’m happy either way. 

  MR. VANDENBERG:  That’s, that’s, I haven’t paid it, 

little attention to the jurors, you know, I’ve been looking 

down most of the time, so --- 

  THE COURT:  I understand. 

  MR. VANDENBERG:  --- but no, that, I mean, at your 

discretion, we have no issue with --- 

  THE COURT:  That’s fine.  And my intent is not to 

embarrass this juror, my intent would be unless somehow, I have 

a change of heart, my intent would be to replace him with an 

alternate. 

  MR. VANDENBERG:  Okay.  We have no objection, Your 

Honor. 

  MR. LYLE:  None from us. 

  THE COURT:  And that, this, if I replace him, I will 

replace him from the deliberating pool after we have charged 

and we send them back and, you know, the idea is they’re not 

supposed to deliberate until I tell them.  Last thing, Mr. 

Lyle, I got some charges from you.  Mr. VanDenBerg, did you 

have any charges that you --- 

  MR. VANDENBERG:  I have, I mean, we were just talking 

about that a few minutes ago.  I have, so I went through, I had 
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some, I forgot my power cord here yesterday, so my computer was 

dying on me, so I didn’t get a chance to actually cut and paste 

the sections from Judge Anderson’s book, so that’s what I’ve 

been operating from as a, just as a foundation.  So I really 

haven’t really got to anything beyond that, so… 

  THE COURT:  That’s fine.  We will hopefully get to 

the charges later in the day, if you have an opportunity.  Have 

you had an opportunity to look at what Mr. Lyle sent? 

  MR. LYLE:  I think I copied him on the same email 

this morning, that’s the first --- 

  THE COURT:  So you may not have that because I 

haven’t had an opportunity. 

  MR. VANDENBERG:  Okay. 

  MR. LYLE:  Just for clarity’s sake, I took the civil 

charge book and just cut and pasted the entire general charge 

and then went down and picked out the specific causes of action 

and things that I didn’t think were applicable.  I sent them to 

you too, two documents hoping that would help you review it 

quickly. 

  THE COURT:  Thank you.  We ready? 

  MR. VANDENBERG:  Yeah. 

  THE COURT:  Is Ms. Hill going to be your first 

witness today? 

  MR. VANDENBERG:  Ms. Floyd is, she is, she might be 

here --- 
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  THE COURT:  Ms. Floyd, excuse me. 

  MR. VANDENBERG:  Yes. 

  THE COURT:  If we can bring her in and I can give her 

an instruction about --- 

  MR. VANDENBERG:  She’s outside. 

  THE COURT:  That’s fine.  Good morning, how are  

you? 

  MS. FLOYD:  Nervous, but we’re making it today. 

  THE COURT:  Please don’t be nervous.  You’re going 

to, Mr. VanDenBerg is going to offer you as a witness.  I have 

ruled that any content of any conversation you may have had 

with any of Mr. Postell’s roommates will not come in.  So 

please do not relay anything that any roommate may have told 

you.  Now, that does not mean if Mr. VanDenBerg asks you what 

you did in your investigation, it doesn’t mean you can’t say 

you talked to people to include this alleged roommate.  But you 

can’t relay what the roommate said. 

  MR. FLOYD:  I understand. 

  THE COURT:  Yes, sir? 

  MR. LYLE:  If Your Honor may, just so it’s not a 

shock to her, if you could instruct her that her seven page 

report includes the screen shot of that Teams message that has 

since been redacted so that that doesn’t get blurted out or 

surprise her if she wants to look at that second page of that 

report, she’ll know what we’re talking about. 
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  THE COURT:  Apparently there’s a Teams message, the 

last line of which relayed information communicated by the 

roommate, that has been redacted, so you will not see that, so 

just the idea so you’re not surprised by that. 

  MS. FLOYD:  I understand. 

  THE COURT:  I think it might be best if you don’t 

mind just having a seat in the gallery and we will call you up 

just as any other witnesses. 

  MS. FLOYD:  Definitely. 

  THE COURT:  We appreciate you being here.  We’re 

ready to go. 

  MR. VANDENBERG:  Just a few more minutes, I need to 

get, make sure I got the right exhibits, I brought both 

versions so I just want to make sure I got the correct 

exhibits.  There’s a few that haven’t been introduced, so I 

just want to make sure I got those.  Thank you, Your Honor. 

  THE COURT:  Alright.  Yes, sir.  Mr. Bailiff, call 

the jury in, please. 

  BAILIFF:  Yes, sir. 

 (Jury entering Courtroom.) 

  BAILIFF:  Jury’s seated, Your Honor. 

  THE COURT:  Good morning.  I’m not sure my mic is on, 

but you can probably hear me.  We’re starting a little closer 

to the time that I said this morning, so we’re doing better.  I 

just want to say thank you for being here, being on time, and 
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we will begin our trial now.  We are about to begin the 

Defendant’s case.  When we started, you told me that you would 

listen to both sides of this case, and I’m going to ask you to 

pay particular attention to all of the evidence that the 

Defendant is about to present.  Can you do that for me? 

  JURY:  Yes, sir. 

  THE COURT:  Thank you.  Yes, sir, Mr. VanDenBerg. 

  MR. VANDENBERG:  Thank you, Your Honor.  Defense 

calls Katie Floyd. 

  CLERK:  Do you swear or affirm that the testimony 

you’re about to give in this case be the truth, the whole 

truth, and nothing but the truth so help you God? 

  MS. FLOYD:  I do. 

  CLERK:  Thank you, ma’am.  Please have a seat in the 

witness stand and state your full name. 

  MS. FLOYD:  Legal name? 

  MR. VANDENBERG:  Yes. 

  MS. FLOYD:  Nancy Katherine Floyd. 

DIRECT EXAMINATION 

BY MR. VANDENBERG: 

Q So Nancy Katherine Floyd, may I please call you Katie? 

A Yes, sir. 

Q That’s how we’ve referred to you during the course of this 

trial, if that’s okay. 

A (Nonverbal response). 
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Q So Katie, good morning. 

A Good morning. 

Q So if you could just describe for the jury your background 

in property management starting at the first experience and 

leading up to present day. 

A So my background in property management started with 

university housing with on campus universities, I’ve worked in 

a variety of different states doing that.  And about eight 

years ago I transitioned into off campus student housing, so 

the private sector housing for those students in particular.  

During that time, I also spent about a year and a half working 

in conventional housing, which is a little bit different from 

student housing.  And ultimately during that trek, made the 

decision to do a career shift and currently I have a position 

with the government as a budget analyst. 

Q So when, I guess, during these past years of experience, 

during what periods of time did you work for the Defendant, 

Campus Advantage? 

A During that time, I started with Campus Advantage in 

September 2020 and worked with them through May 2022.  Took 

about a six-week hiatus and came back to Campus Advantage at 

The Rowan in July of 2022 through February 2023. 

Q Okay. 

  THE COURT:  Mr. VanDenBerg, excuse me.  Madame Court 

reporter, can you hear? 
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  COURT REPORTER:  Actually, I’ll put this right here.  

Okay.  So sorry. 

  THE COURT:  I’m sorry.  Please continue. 

  MR. VANDENBERG:  Is it working? 

  COURT REPORTER:  (Nonverbal response). 

Q So during your period of employment with Campus Advantage, 

did you always have the same position? 

A No, I did not.  For about 10 months I did work as an 

operational, operations specialist, which is essentially a 

traveling property manager.  During that time, I would be sent 

to assets that did not have an active property manager on site.  

I would also assist with training the new property managers; I 

would also train the leasing managers and part time associates.  

And then also create reports to report back findings if there 

were any concerns for the property, if ownership groups had any 

requests for additional information, all of that was presented 

to them so that they can make their decisions after I left. 

Q So I want to get to your experience with The Rowan.  So I 

want to kind back up and, you know, lay kind of the foundation 

for how you got there.  So, and the incidents that we’ve been 

talking about were in 2022, so at The Rowan in particular, 

there was a property manager, you know, then manager at the 

site, Terrance Jackson.  So when approximately, if you don’t 

recall the exact date, but when did he leave employment at 

Campus Advantage? 

ROA 000545



  159 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I believe his last date of employment was in May, mid to 

late May. 

Q And this is 2022? 

A Yes, 2022. 

Q And so, and you describe your role as an operations 

specialist, is that fairly common in just the housing industry, 

in particular in the student housing industry? 

A Yes to both.  So it’s very common to have some type of 

traveling property manager position regardless of student 

housing, conventional housing, even I believe it’s called 

retail, retail space so that there’s always a manager available 

to assist with day to day operations within the property as 

well as making decisions and providing them additional support.  

In student housing, each company does call it something 

different, but typically it does align somewhere with an 

operations specialist somewhere in the name. 

Q So the intent of these operation specialists is these are 

not, you know, necessarily designated permanent positions, so 

it’s to fill a gap until, you know, a permanent placement is 

located and hired? 

A Precisely.  So these three positions specifically are 95 

to 99 percent travel.  You are not staying at the same position 

or at the same property for any length of time.  Some companies 

have an end date that you’re only there for two weeks and then 

you rotate to your next assignment.  Other companies believe 
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that there’s more to support longevity, so you may have what’s 

called a short-term temporary assignment where someone may have 

gone out on maternity leave, so you know you’re going to be 

there anywhere from six the 18 weeks, just dependent upon that 

property’s needs. 

Q So in the case of Mr. Jackson, so Mr. Jackson leaves at 

the end of May, you get the call, and where was your homebase 

at that time? 

A Huntsville, Alabama. 

Q Alabama.  And so you get the call, you know, we have an 

urgent need in The Rowan, how quickly can you get there? 

A Yes, sir.  That was essentially the conversation. 

Q And so I believe it was July 4th weekend, is that 

accurate? 

A Correct.  That was when I moved to Columbia, and July 5th 

was the first date of employment at The Rowan. 

Q And were you also, did they provide housing for you? 

A They did. 

Q And so is that fairly typical, I guess, not uncommon in 

this industry for the actual sites to provide housing for some 

of its employees? 

A It’s not uncommon.  It does depend on a few different 

factors.  In student housing, it is more common for the 

property manager to live onsite, that’s one of most companies’ 

perks, and that’s one of the appeals that they present to 
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ownership groups.  Depending on the financial position of the 

property and depending on the occupancy of the property, some 

ownership groups do make the decision that rather than do a 

full compensation package, they do a partial compensation 

package or no compensation at all.  It just depends on the 

market; it depends on the ownership group and a few different 

factors. 

Q So in this case, were there any assurances, so this was 

not necessarily like the maternity leave scenario you 

described, was there any discussion about how long this 

assignment might take? 

A There was a little bit of a discussion between myself and 

the regional manager, more in hypothetical scenarios of if this 

happens then this could happen.  The property was positioned to 

be placed on the market in about September, and going into 

accepting this position that was something that was disclosed 

to me.  So when a property is placed for sale on the market, 

that could mean that I may be there for one month, it could 

mean that I’m there six months or a year, depending on how 

quickly it sells, very similar to when you are selling your 

house.  So with that being said, there was a discussion on it 

may not be, you may not be at this location for, you know, a 

year, so there was never intention, I did not have the 

intention to try and buy property in this area to establish my 

residency because I knew that it was ultimately either going to 
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be sold or I would move to a different, not I would be moved, I 

would choose to go to a different position. 

Q So let’s discuss that for a moment, the kind of difference 

between the property manager and ownership.  So can you just 

tell the jury, you know, in your own words how that distinction 

is made? 

A Will you repeat the question, I’m sorry. 

Q Sure.  So let me break it down.  So you discussed the 

ownership and, and I guess, property management.  So are there, 

in this student housing industry, are there, is there a 

distinction made between property owners in some instances and 

property managers? 

A Just to confirm, are you asking if there’s a difference 

between third party management or a management company and 

ownership group, are they two distinct entities? 

Q Yes. 

Q Okay.  So in a property management capacity there are 

different methods, different styles of management.  Each 

company has their own verticals in what they prioritize in 

their business model.  For Campus Advantage, I believe the 

majority of their properties if not all of their properties are 

third party management.  That means that there is a separate 

owner, a separate entity, as well as a management company that 

comes in and manages the asset.  It is not uncommon for large 

businesses who, part of their investment is in multifamily 
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housing i.e. student housing, conventional housing.  And with 

that they do either keep the same management company for all of 

their assets for continuity purposes or they will diversify 

their portfolio and bring in different management companies 

partly so that they can see the different results that each 

management company can offer, but also it is market specific.  

An example of that would be if you’re looking at Salt Lake City 

or Idaho, you want a management company that is very familiar 

with the clientele there so that when owners meet certain 

demands, the management company can be sympathetic to those 

demands such as having a male side and a female side to the 

buildings. 

Q So you mentioned that the property, there was a 

possibility it was listed for sale in September, this is 2022.  

So there was, and how common is that in this industry for, you 

know, the ownership to change? 

A So short answer is very common.  Longer answer is that it 

ultimately depends on the position of the asset.  So if you, 

the position of the asset and the business model of that 

particular company.  So with certain organizations, they want 

to do what’s called a long-term hold.  They know going into 

this business model that they’ve ran their numbers, they know 

that it’s going to take seven to 10 years for them to hit, I 

don’t want to use the wrong term, but essentially make their 

money back and hit their profit number that they have in their 
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mind.  For other businesses, they choose to do what’s called a 

short-term hold where you’re looking anywhere from three to 

five years.  What I have found in my personal experience is 

that student housing, it is more common to have short-term 

holds.  Part of that is the type of asset that is purchased, 

there’s different classification, A through D, and I can 

breakdown the benefits to each of those if necessary, but in 

short, The Rowan was an asset that was purchased as a short-

term hold and ultimately was going to be sold because we were 

hitting that, I believe three or four year mark at that  

point. 

Q Okay.  Thank you.  So I want to talk now about, so at 

Campus Advantage, just to continue that point, so Campus 

Advantage, were there any assets that you recall and this is 

again in 2022 that Campus Advantage owned and managed? 

A Off the top of my head, I do not recall, but that does not 

mean that there wasn’t one, I just wasn’t privy to that 

information. 

Q So Campus Advantage then, most of their function was just 

third party managers for these sites? 

A Correct, yes, sir. 

Q Okay.  Do you recall if there were any other, so, let me 

back up.  So the name EMRES II, South Carolina, LLC., is that 

familiar at all to you? 

A It is, yes, sir. 
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Q Were they the owners, at least at that point in time, were 

they the owners of The Rowan? 

A Short answer, yes. 

Q Okay.  And so do you recall any other properties 

throughout the United States where there was a similar 

relationship between Campus Advantage and EMRES? 

A Yes, I do. 

Q Okay.  Do you know where that was? 

A There was a property, student housing property in College 

Station, Texas, there was a student housing property in 

Natchitoches, Louisiana --- 

Q Okay. 

A --- it starts with N-a-t.  And my previous property was 

with, in Murfreesboro, Tennessee, that asset sold.  So there 

have been a historical relationship between Campus Advantage 

and EMRES.  And I believe that there was another property at 

the time in 2022, but I’m, I don’t remember the name. 

Q Okay.  So let’s talk about Campus Advantage now.  So 

Campus Advantage, did they do any work in conventional  

housing? 

A They did not.  Their vertical was solely dedicated to 

student housing.  Their priority, their focus, their bread and 

butter was always going to be student housing.  They did not 

have an interest in venturing into a conventional housing or 

retail space or anything like that. 
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Q Okay.  Again, in Campus Advantage in your experience, was 

an organization not atypical from others that had lots of 

policies and procedures? 

A Correct.  That they had well documented rules and 

regulations and policies and consequences in place should the 

policies not be followed. 

Q Okay.  And in your role, both prior to you becoming an 

operations specialist at The Rowan and other locations, can you 

just tell the jury about, you know, some of your training, you 

know, and again, this is with Campus Advantage, some of your 

training that you undertook while you were with Campus 

Advantage. 

A So with Campus Advantage, both times that I started with 

them, so the first time when I was in Murfreesboro, as well, in 

2020, as well as in 2022, you have to go through a six-week 

training program.  It is concurrent with your job, so you are 

receiving on the job training, and it reinforces the 

expectations, this is delivered in group, virtual environment, 

so everyone is collectively on a Teams call so to speak.  

Additionally, people, you have one on one mentor program that 

you’re working with one person who has similar or more 

experience with Campus Advantage or similar or more experience 

within the industry as a whole.  In addition to that, you also 

have weekly, I believe it’s weekly, it may be biweekly, 

training hours that you do have to complete, turn in, and make 
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sure that you are tracking the information, you are following, 

and you’re understanding, and that’s the big component is that 

you do understand.  Not just for fair housing expectations, not 

just, you know, the difference between an accommodation versus 

a modification, but you can fully articulate how those impact 

your day-to-day job and what you can do proactively to make 

sure that residents have a very well enjoyed experience 

overall. 

Q And I think you already answered this question, but were 

some of these classes in person and the others were online 

modules? 

A So they were virtual, so unless the regional came onsite, 

typically the trainings were not in person, face to face.  

There were virtual trainings, again, the Team calls and things 

like that were at the group setting and there were learning 

modules that you did have to complete and check off. 

Q And so the, for other employees other than yourself, and 

specifically at The Rowan, so what types of training would be 

made available to employees at The Rowan? 

A Great question.  Very similar trainings.  It is catered to 

the expectation of the role, so a part time employee would not 

have the same expectations or the same knowledge base as a full 

time employee, and with that there is a distinction between a 

full time leasing agent and managers.  So it is a pyramid, so 

to speak style approach, so your part timers are taught the 
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basic information such as fair housing, they’re taught customer 

service, they’re trained on all of that.  Those are handled 

both virtually as well as online, virtually, calls, as well as 

it’s reinforced with the onsite managers.  And it’s continued, 

typically we have weekly staff meetings, we are choosing a 

topic and we’re training on it, so it’s continued whereas a 

full time staff member and managers have a more intentional 

upfront training and then they have conversations with their 

supervisors to reinforce their training. 

Q And I want to show you a couple of exhibits that we’ve 

marked.  This is Defense Exhibit 3 and Defense Exhibit 4, and 

I’ll ask you a few questions -- 

  MR. VANDENBERG:  -- may I approach, Your  

Honor? 

  THE COURT:  Of course. 

Q So what we marked as Defense Exhibit 3 is what’s titled 

the Campus Advantage General Manager Training Booklet. 

A Yes, sir. 

Q You see that?  And then number 4 is the Campus Advantage 

Turnover Procedures Manual? 

A Yes, sir. 

Q So are you familiar with both of those documents? 

A I am, yes, sir. 

Q And so I want to talk first about the general manager book 

and your experience with that.  So can you just describe for 
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the jury when you first, I guess, became required to become 

knowledgeable about that, the contents? 

A Yes.  So the general manager training booklet is handed to 

a property manager or general manager, those terms are used 

interchangeably, that is handed to the person day one.  It is 

sent to them via email, it is also in their virtual training 

materials, and upon completion of reading it and reviewing it, 

you do also sign an acknowledgement stating that you have read 

and reviewed the terms and conditions of what’s in the booklet.  

It is also easily accessible to property managers, so if there 

ever is a question about policies, procedures, or what to do 

with the contact, it is available to them in what’s called 

SharePoint, which is just a software application that houses 

most of the information that’s necessary to retrieve. 

Q And so I guess, when more specifically would you have 

been, so is this when you first started working at The Rowan or 

would this be prior to that point in time when you became 

familiar with these materials? 

A Both times.  So regardless of history working with Campus 

Advantage, the expectation is that you review it, and you sign 

off that you have read every, read all pages and understand 

everything.  The reason being is that things change, it gets 

updated, policies change, what was happening in 2020 may not 

necessarily apply in 2024.  So as such, things do get updated, 

so regardless of when you start, you are signing off, I signed 
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off in 2020 when I first started, as well as in 2022 when I 

came back. 

Q Okay.  And then now, exhibit number 4, the Campus 

Advantage Turnover Procedures Manual.  Do you recall your first 

experience working with that document? 

A Yes, I do. 

Q Can you please tell the jury about that experience? 

A Yes.  So in 2021, I experienced my first turn, what’s 

called turn, at the Blue Apartments in Murfreesboro,  

Tennessee.  It was my first turn with Campus Advantage 

specifically, I did have prior experience with student housing 

turn with other employers, but this was six almost seven months 

in advance given to us with the expectation that we review it 

weekly.  And we are also actively discussing it with our team 

so that all expectations are well discussed in advance.  With 

turn things can be hectic is a polite way of putting it, 

there’s a lot of stuff happening.  To kind of parallel it to 

something, it’s very similar to trying to build an entire like 

housing community.  You are starting from scratch, you are 

painting, cleaning, repairing carpet, replacing carpet, 

repairing floors, replacing furniture, cleaning.  After all of 

that has been done, it’s a very busy timeframe so to avoid 

misunderstandings at the time of turn we start early and 

typically these conversations, and this packet is handed out in 

about January with most student housing turns taking place 
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anywhere from July to September depending on the position of 

the country. 

Q And the term you used was hectic, and so when I think of 

like I’ve seen these videos of activities on an aircraft 

carrier where it’s like all kinds of things going on and I see 

that and I think, you know, that’s beyond hectic, that’s chaos, 

I can’t imagine.  But if you were to interview those 

individuals working, they’re like this is just my job.  So in 

that context, you know, would you say that, you know, your 

experience is, you said hectic, and you described that as chaos 

or somehow, how would you describe that? 

A Another way of phrasing it would be organized chaos.  The 

thing about turn in student housing specifically, this is where 

the distinction between conventional and student is most 

prevalent.  In student housing you are looking at hundreds of 

people moving out simultaneously, and any one is a cog in the 

system, a peg in the system that does not operate to its 

fullest potential creates a backlog for everything that comes 

after that.  So you always prepare for the best process ever 

and everyone believes that their process is the best process.  

And when everything gets put into the gauntlet, that’s when you 

really see what areas need improvement, how can we tweak this.  

Which to that point we also have after everyone is done with 

the turn, we also have a discussion about what can we do to 

improve, what softwares can we bring in to make this more 
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manageable, what positions do we need to hire for at turn time 

to make sure we have the sites, the onsite teams fully 

supported with manpower.  So it is hectic because you are 

thinking about everything all at once at the most extreme 

moments.  And it's also not uncommon for certain days during 

that turnover period for you to be working 12, 16, 18, almost 

20-hour days.  I have worked for some employers that, for about 

four days straight because we got behind with a vendor, we 

ended up working almost 19 hours four days straight, and 

ultimately it was to make sure that the residents when moved in 

had the best experience.  At that particular property they did, 

it was a very successful move in day.  So it’s hectic because 

you have such a short time frame to get it across the finish 

line, but when you have the move in day and it’s a success, 

it’s worth it. 

Q So, and I want to ask you about, you know, policies and 

then use, policies at the Campus Advantage.  So when,  

I guess, if one were to refer to the Campus Advantage turn 

policy, is that a document that we’re looking at in front of 

you? 

A Yes, it is. 

Q So is there a separate turn policy that you’re aware of 

for Campus Advantage? 

A Not that I’m aware of. 

Q And specifically, as it relates to the incident 
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regarding Ms. Postell, was there a separate turn policy other 

than what you see in front of you? 

A No, there was not. 

Q So I want to talk about, I think you raised this a minute 

ago, but I want to talk about this system.  So -- 

  MR. VANDENBERG:  -- can I get her a cough drop? 

  MS. FLOYD:  I have one. 

  MR. VANDENBERG:  Okay.  So if you want, that’s fine. 

Q So what I’d like to ask you about is the different types 

of software, are you familiar with, and again, this is in 2022, 

the system that Campus Advantage was using at The Rowan? 

A Yes, sir. 

Q And what was that software called, well, excuse me, what 

was that system called? 

A The property management system software was called 

RealPage, it has various applications within the software 

program that monitors different aspects of property management.  

So property management system software would be the term that 

is most commonly used in any type of management. 

Q Okay.  And the only reason I ask about, you know, the 

term, I, you know, I just want to make sure we’re speaking the 

same language.  So is it, is RealPage a software or is it some 

type of actual intranet system that… 

A So RealPage specifically is a software application meaning 

that it is something that the management company would purchase 

ROA 000560



  174 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to use their various technological features.  It is not an 

intranet based application, Excel, I’m sorry, Microsoft Office 

as a whole use a lot of intranet, I believe, I am not too 

technology, that is not my background, but my understanding is 

that Microsoft Office, Microsoft Suite would have something 

such as SharePoint which would have the intranet feature. 

Q And so just industry wide, I know, I mean, I know there’s 

not an endless number of these RealPage type systems, is that a 

fair term, system? 

A It is, yes, sir. 

Q So other than RealPage, what other systems are you aware 

of and that you’ve worked with as well? 

A I am aware of at least four other systems and those are 

your major like large scale systems, they have, they support 

multiple management companies.  Management companies also have 

the option to create their own property management software, 

which is something that I have seen two different times in my 

experience.  But the spirit of what those property management 

systems do are all very similar, they are there to manage and 

track leasing.  So sending a lease to an individual, signing 

it, and counter signing it, having it accessible in the 

residents’ portal as well as the property management portal 

because those are two different science to the same site.  And 

then there’s also the financial tracking component both for 

residents’ pay, but also internally when we purchase things for 
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the property, we need to track those expenses, we need to give 

it a code according to your general ledger code which is the 

accounting side to the house, things like that.  So spirit 

wise, they do very similar things. 

Q And so do you, did you ever go to, I guess a, either 

annual training or maybe a trade show where these various 

vendors have booths and describe their, the benefits, pros and 

cons of their different platforms? 

A Yes.  So it was very common for us to have those like 

tabling events during our annual conference or annual 

leadership conference.  Most softwares also offer monthly 

training sessions and they have specific ongoing reinforcement. 

Q And so are you familiar with like, I would imagine that 

this is at least a short to long term investment by a company 

to decide what type of platform they’re using, so, you know, 

any decision to change these platforms would be something that 

were discussed by the corporate level Campus Advantage? 

A Correct, yes, sir. 

Q And so in the instance with RealPage, do you recall when 

you first started using RealPage with your experience with 

Campus Advantage? 

A Yes.  I first used RealPage in September 2020 when I 

started at Murfreesboro, Tennessee. 

Q Okay.  So the term processes, I want to talk about the 

turn board, but in a minute, I just want to ask you generally 
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about the applications that are used during the turn period.  

So what is, how is the RealPage system used and then maybe 

compare and contrast other systems that you’re familiar with 

during the turn process. 

A So all property system software’s wholistically are there 

to track who has moved in, what date they are moving out, and 

their renewal status.  There are some beta testing products out 

there with other common interests in software available for 

companies who are interested in pursuing what’s affectionately 

called a turn board within that property management system 

software.  Currently, in student housing, it is not common to 

use a turn board within the property management system 

software, it’s not designed for that.  And the reason being is 

it’s not designed to have hundreds of move outs taking place 

all at the same time, the system literally does not think that 

way.  So it’s not used in student housing, you do have to build 

your own spreadsheet to track that information.  So with that, 

that’s where SharePoint comes in, I apologize, I’m not 

technology familiar, but essentially SharePoint is one of the 

tools that you can use to create a spreadsheet so multiple 

people can use it at the same time.  There’s micros that’s 

happening in the background, so it’s actively tracking and 

making adjustments and providing visuals as well as real line 

item updates.  The input for that, though, is coming from the 

property manager and that knowledge is coming from the property 
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management systems software.  So those two pieces of equipment, 

those two tools that we have do not talk to each other, it’s a 

hammer and a nail, they work together, you need one for the 

other, but it’s not, the nail is not going to hammer something 

into something. 

Q So is there, the, in what we’ve marked as exhibit 4, the 

turnover procedures manual, is there, you know, a section that 

references the actual turn board process and how that might be 

utilized? 

A I believe that there is, I would need to skim through it 

to find the exact page number. 

Q Okay.  That’s fine, I just, your personal knowledge, okay.  

So I think I heard you say that, so let me ask this, so let’s 

talk about turn board specifically.  So I heard you describe 

generally what that was, but how is it used at The Rowan? 

A So the turn board specifically is what property managers 

and all staff use to monitor the status of turn.  It’s called a 

board only because it is something that you’re looking at and 

historically before technology took over the workforce, it was 

physically on a wall, and you would track it that way.  So as 

technology has progressed the term still stays, but the 

specifics behind it, the details to it remain unchanged.  So 

you’re looking at common areas, you’re looking at individual 

units, you’re indicating is it a vacant, fully vacant unit or 

partially vacant unit.  Partially vacant units are unique 
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because one of the, and this is also a distinction within 

student housing versus conventional.  In student housing, you 

may have one roommate that moves out and you may have two, 

three, four roommates depending on the number of bedspaces who 

are staying.  That is deemed a partially vacant unit because 

there is at least one bedspace that we must get into the 

apartment to turn which also means that there are limitations 

in what we can do with a common area which also is a 

conversation about expectations prior to residents arriving and 

moving in.  So it is imperative for us to track what we call 

partial commons, partial vacants.  Partial commons are specific 

to common areas that are partially occupied units, so with 

that, we have fully vacant units where the entire unit has 

moved out, but a turn board is tracking that information for us 

and it also gives us our written communication to our vendors 

so the vendors know what their assignments are.  It is used as 

a pacing guide so that we don’t have the paint vendors coming 

in when carpet’s getting replaced.  For obvious reasons, we 

wouldn’t want both people in there at the same time, I’ve seen 

it done, kudos to those who can do it, you don’t want that as 

your standard.  So the turn board is intended to be used as 

that guide to keep eight different people who are managing 

their role all on the same page both figuratively and 

literally. 

Q And at The Rowan, at least in 2022, who had 
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the responsibility of managing the turn board? 

A In 2022, that would have been a split responsibility 

between three people.  Terrance Howard would have started the 

turn board, and he would have input most of the information if 

not all of the information prior to his departure, and again, 

from a timeline perspective, property managers are thinking 

turn and getting started with their turn process in March.  It 

is months in advance, which is also why we have deadlines so 

that we know for a fact if a person’s going to stay in their 

unit or a person is going to transfer or fully vacate.  You 

know, they’ve graduated, great for them, we hate to see them 

go, but we also understand it’s time for them to move on.  So 

with that -- I lost my train of thought, I’m so sorry. 

Q That’s fine.  We were talking about the turn board and who 

managed the process. 

A So Terrance Howard would have started, when Terrance left, 

it then became the responsibility of the operations specialist 

of Campus Advantage who was temporarily assigned to the 

property.  During the transition between the operations 

specialist and me coming in, that would have also been the 

regional manager, Nick Hooser.  But ultimately, whoever is the 

property manager in March of that year, so in this case 2022, 

they would have started and input the bulk of the information. 

Q So you say it’s a shared function between, you know, the 

property manager and several others.  Who were the other 
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persons that would kind of share that responsibility at The 

Rowan? 

A At The Rowan, it would solely be the responsibility of the 

manager or higher to ensure it is accurate and that the 

information is true and correct. 

Q So no one else at the site? 

A Correct. 

Q So you said the VP of operations, is that Anna Flores? 

A I misspoke, it was the operations specialist during 

Terrance’s departure and my arrival, they would have had an 

operations specialist onsite who would have been updating 

information as renewals were coming in or renewal transfers 

were coming in. 

Q And I just want to, you said Terrance Howard, is it 

Terrance Jackson? 

A Yes. 

Q Terrance Howard? 

A That is a worker of mine currently, I do apologize, yes, 

Terrance Jackson. 

Q So Terrance Jackson, your predecessor.  So it sounds like 

there was, so Terrance left and there was still some continuity 

as far as managing the turn board? 

A Correct. 

Q And so when you took over in July, beginning of July? 

A Yes. 
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Q So who did the handoff, I guess, from, you know, the turn 

board responsibility to you? 

A That would have been Nick Hooser, the regional manager. 

Q And is that fairly common, I guess, as these, you know, 

vacancies arise that there is a structure to fill these gaps  

in management so that there’s some oversight for these  

systems? 

A Yes.  As a part of the regional manager position 

expectations, onsite support and operational support, whenever 

there is a property manager absent, or you’re waiting for a 

property manager to begin, that does, is an expectation for 

regional managers to provide that assistance. 

Q So with turn board, I think I heard you say or let me ask 

you this.  So the turn board list in SharePoint, is that 

something that, within RealPage that you merely just push print 

and then the turn board list is printed? 

A It is not. 

Q So the turn board is a separate system outside of 

RealPage? 

A Correct.  These are two completely different systems, they 

do not talk to each other, I cannot print something out or 

download an Excell spreadsheet out of RealPage which is our 

property management system software and upload it into a turn 

board.  It is, and I want to emphasize this, it is put in by 

people, so they are looking at two different computer screens, 
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comparing information, inputting it into, so it is all manual 

entry. 

Q And so when you arrived at The Rowan in July since this 

was now, the baton had been passed to you and became now your 

responsibility, did you have any reason to have any concerns 

about the integrity and the data that was on the turn board? 

A I did not.  I did not, and when I arrived on July 5th, the 

first few days of my arrival was spent eyeballing and making 

sure the information that I was provided was as accurate as 

possible at that time.  So from what I could verify, it 

appeared to be true and correct. 

Q And so, now we’re getting closer to, so there’s the actual 

like several days of turn, I guess the turn would be, I guess 

specifically would be, you know, move out and move in.  So do 

you recall in 2022 what the move out, the official move out 

date was and then the move in date? 

A Yes, I can.  July 25th, 2022 was the move out date, and I 

believe it was August 15th was the move in date.  I’m confident 

on the move out date, I’m a little foggy on the move in date. 

Q So I want to show you, so just as, these have already been 

introduced previously, but I want to show you what we’ve marked 

as, actually, they haven’t been previously introduced, so, oh, 

no, yes, they have.  So Defense Exhibits 12 and 13, so what I 

want to show you, these are just leases, in this case they’re 

Mr. Postell’s lease from 2021, ’22 which is exhibit 12 and then 
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his lease from ’22 to ’23.  And I want to just draw your 

attention to the dates, the terms of those particular leases.  

And so that, the dates in that lease, so they don’t align with 

the beginning or the end of a month.  And so you see, I think 

you said the move out date was the 25th, so that would have 

been one bookend of the lease term. 

A Correct. 

Q And then the same with the, and if you were, if one were, 

I guess, if one were then beginning a lease for the first time, 

what would have been the beginning date of that lease term? 

A I believe it was August 15th, it may have been August 

12th, but early August would have been the end date for  

2022. 

Q But if one were renewing a lease --- 

A It would be the following day.  So if move out day was 7-

25-2022, then the new lease of a renewal lease would start 7-

26-2022.  There’s some verbiage in the leases that says it runs 

until 11:59 pm and 12:01 am. 

Q And so, I want to talk now about, shift gears and talk 

about the actual exchange with Mr. Postell in the summertime of 

’22.  Now, you were not there, but did you later become 

familiar with the efforts to, let me correct that.  So you 

weren’t there for the beginning, but at some point in time did 

you become familiar with Mr. Postell’s concerns about the 

status of his lease, his renewal lease? 
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A I did not.  I became aware of not in July, I did not 

become aware of Mr. Postell and the confusion with his lease 

until August 5th when he arrived in my office saying that his 

stuff was removed, or his stuff was no longer in the apartment.  

The reason why I was not aware of that, in the structure of an 

apartment complex when I came in, my focus was on working the 

turn.  My leasing manager would have been responsible for 

handling that in addition to the resident director who is 

responsible for making sure that if there are any issues with a 

transfer which is what Mr. Postell had originally indicated he 

wanted to do, they would be working with him directly to ensure 

that transfer took place.  When I did become aware of the 

situation and the details to the situation, I was informed that 

he had originally signed a renewal transfer lease and when he 

went to the new unit for, on his transfer day, he did not like 

the new unit and elected to stay in his current unit.  So upon 

that it did take a little bit of time to get a renewal lease 

back.  And the distinction with that is that the renewal lease 

would have him stay in his current unit assignment with a start 

date being 7-26-2022.  The lease that we originally had on file 

for him having to transfer into a different unit which would 

not have those same lease dates. 

Q And so there was some confusion and there was an exchange 

of emails regarding that leasing status and at one point there 

was a confirmation, and actually -- let me strike that.  So I 
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want to back up to, so July, you arrive on July 5th and I 

believe I heard you say that initially you didn’t have any 

concerns about the integrity of the data with the turn list? 

A Correct. 

Q And so now the, I want to fast forward a couple weeks to 

July 17th and are you familiar with that date and the 

significance? 

A I believe that was when we had our first all hands staff 

meeting where the intention behind that meeting was to discuss 

the expectations of the turn, what the plan, the outline of the 

plan would end up being for move out day and the days following 

so that the organized chaos was truly more organized and less 

chaos. 

Q So in the interim between July 5th when you arrived and 

July 17th, did you begin to have any concerns about the turn 

board list? 

A I did not.  We did begin occupancy walks, I believe the 

second week that I was there to verify if units were fully 

vacant, if we had people turn in keys early, we were able to, 

and they requested that we complete a move out inspection, we 

were able to complete that per their request.  And ultimately 

trying to, just prepare for the large scale move out day. 

Q And so I want to show you, you said July 17th, so this is 

what we’ve marked as Defense Exhibit 8.  Do you recognize this 

document? 
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A I do, yes, sir. 

Q And who was the author of this document? 

A I was. 

Q And so if you can just, tell the jury a little bit about 

that document and your thought process into preparing it. 

A So I constructed this document in the days leading up to 

July 17th, it was based partially on directives that I was 

given by my regional manager during our team meeting so other 

property managers with that regional manager, he emphasized the 

importance of going over specific turn items because at that 

point we’re in what is called the pre-turn time but is 

essentially a turn for property managers, that is where our 

focus goes.  So he provided us with specifics that we needed to 

discuss during that meeting and as a result, a lot of the 

bullet points were put on there as a result of that, that 

discussion, that meeting.  During the conversation, not 

conversation, during the training, it was emphasized that this 

is an outline and that things can always change.  One of the 

things that student housing is not necessarily unique about, 

but it does need to be more specific to student housing is that 

things are changing, and you have to be flexible and adjust as 

the information gets updated.  An example of that is if someone 

comes in on July 25th who was supposed to be moving out, if 

they want to renew at that point, we need to be flexible and 

figure out if we can make that happen for them.  So that’s one 
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example, but it does directly impact numerous people during the 

turn process, so that would have been one of the items that was 

discussed in this turn meeting, but this was put together with 

the understanding that there were going to be questions that 

got asked that I could not anticipate by the employees and 

wanted to make sure that I was prepared for it.  So this is an 

outline of a meeting that did include other topics of 

conversations within that meeting, but I tried to be as 

collective as possible to answer some operational questions 

that would be asked. 

Q And so I think I heard you say, but I want to ask you 

again if I didn’t already.  So was this a mandatory teams 

meeting? 

A Yes.  This was an all hands meeting, so everyone was 

required to attend it.  There was one employee who could not 

physically be there and requested an accommodation to be called 

in and after review and consideration, that accommodation was 

approved.  And as a result, she was facetimed into the meeting, 

so she was hearing the information, she actively repeated the 

information being presented to make sure she understood it, but 

she was not physically in the room.  Everyone else who was an 

employee was in the meeting. 

Q Who was that employee that wasn’t physically there? 

A Her name is Sharday, Gene I believe is her last  

name. 
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Q Okay.  So and when you say all hands, does that include 

the maintenance staff as well? 

A Yes.  All hands is any, any employee, maintenance, 

leasing, and everything in between was required to be at that 

meeting in person. 

Q Anyone from any third party contractors? 

A Not at that meeting, there was a third party contractor 

meeting that I had that was separate to the July 17th meeting, 

and those, after the initial meeting there were continued 

conversations with them to make sure that expectations were 

met. 

Q So let’s take a few minutes to talk about that.  So third 

party contractors, who would those individuals be typically? 

A Typically, you’re looking at your painters, your cleaners, 

flooring replacements, floor cleaners, so if we aren’t 

replacing the flooring, we do still clean the floor and those 

are typically your four main ones, and at The Rowan, those were 

the four that we were looking at. 

Q So during, I guess, this turn period of time, is there a 

distinction between what these third party contractors might be 

doing and what your internal maintenance staff would be doing? 

A Typically, yes, there are depending on the contract, there 

are times when third party vendors may assist further if the 

negotiated terms and conditions of the contract allow for that.  

An example would be removing nails from a wall, the painters 
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may say they’ll remove up to 10 nails from a wall without an 

additional charge.  If that’s the case, we’re not going to have 

any maintenance to move a nail from a wall, the painters have 

already got that covered. 

Q So this was a separate meeting other than the all hands 

meeting that you had just with the contractors, was the 

maintenance staff there as well during this? 

A They were not because the expectations were third party 

vendors, and maintenance would be separate. 

Q Okay.  So I want to draw your attention to this document 

and turn with me to page 2.  And this is numerated as roman 

numeral two, but it’s the second page of this document, it’s 

under number 4 which is titled move out day, July 25th and it’s 

sub roman numeral two.  It says this is the office staff 

rotation, fill-ins, etcetera?  This section, do you see page 2? 

A Got it, following. 

Q Okay.  So I see on this list three individuals, so what 

was the plan, and again, we’re talking the plan as of July 

17th, what was the plan that you had envisioned for those 

individuals on that list? 

A Yes.  So The Rowan comprises of 35 buildings, I believe it 

is, 35 individual buildings, and so mathematically, I wanted to 

try and put as many people per building and assign them to a 

specific building so if there were any issues, if there were 

any questions, we would be able to identify who specifically we 
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needed to follow back to.  At the time, it was the intention of 

having one manager per team and having teams of five go to each 

building.  Each building would be, with the exception of three 

buildings on site have eight units, so the way that I ran the 

numbers and came to the conclusion is having team members of 

five would allow us to get through buildings as efficiently as 

possible.  And that’s not just inspecting when it’s intended to 

be vacant but that’s also we want to check and make sure that 

people who have renewed are currently in the right room.  So A 

bedroom versus B bedroom. 

Q So I can see why, I’ve heard you mention that a couple of 

times.  Is that a typical part of the turn process? 

A Yes, it is.  So there’s a lot of misunderstandings with 

student housing and specifically there’s, there does appear to 

be this idea that I like that bedroom better, I like the way 

the light hits inside the bedroom, it feels brighter, I want 

that bedroom, I can just move into it.  And depending on what 

is going on, we can accommodate that request, so when we do 

occupancy walks, it’s to check and see if, you know, roommates 

didn’t work with each other and say I didn’t want this bedroom, 

I want that one, let’s just switch.  So it’s very common for us 

to do that, it’s also common for us to do occupancy walks 

during quarterly inspections, but again, same concept.  We want 

to make sure that units that we have listed as vacant are truly 

vacant.  We also want to make sure that people are in the 
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correct rooms.  There’s some issues if someone says that 

they’re in A space but come to find out they’re in B space such 

as issuing violations.  If someone is telling us that the 

person in A bedroom is having a party and that’s an issue, we 

want to make sure that we’re actually issuing the lease 

violation to the correct person and not who the system may have 

as living in A space. 

Q So back to this page 2, this section that’s designated 

office staff rotation fill in as a leasing focus, what were 

the, at least according to the plan, what was their 

responsibility during the first day of turn, July 25th? 

A Yes.  So in student housing, your goal is 100 percent 

occupancy.  With that, if you are not at 100 percent occupancy 

on move out day, and honestly, you really want to go to about 

101 because you know that people have plans that change, and we 

want to be able to facilitate what’s called a lease takeover.  

So if you lease above 100 percent, you then have that wait list 

that you can facilitate the situations.  So people inside the 

office are going to be focusing on leasing, we still have what 

we call a pipeline meaning people who needed to complete either 

their application or complete their lease agreement.  So we 

knew that we couldn’t just have everybody on the property, we 

still had normal business operations that we had to follow 

through with.  So there were people in the office who were 

answering telephone calls, responding to resident concerns, 
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resident emails, but also they were still trying to lease, 

they’re still trying to fill up to 100 percent. 

Q And so the individuals who were in the office, at least 

the plan for them being in the office, they would have access 

to the normal suite of Campus Advantage systems?  So they would 

be able to access RealPage? 

A Correct.  That would, they were sitting behind a computer 

that had that pulled up and easily accessible. 

Q Is RealPage an application you can pull up on your mobile 

device? 

A So there is a beta testing that is taking place for a 

RealPage mobile app for property managers.  At the time in 2022 

you could, but not all the functions would have worked 

efficiently.  That being said, maintenance did have a specific 

app that they would have been able to use and they could have 

checked occupancy status and information of a tenant typically 

used in the event of an emergency.  If we need to get in 

contact with a resident because they said they had a water leak 

and they had to get to class, maintenance would have the 

ability to then call the resident and get a little bit more 

information before going into the unit. 

Q So was that app that you just described, the maintenance 

app, was that somehow connected directly to the information in 

RealPage? 

A Yes.  They would have had, the maintenance app was a 
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direct feeder into, from RealPage Suite, the property 

management system. 

Q So this list, again, I see the three names, Myra, Ashanti, 

and Kayla.  So what were, I guess, what were their job titles, 

the three, did they have the same job title? 

A As of the date of this --- 

Q 2022, yes, ma’am. 

A Okay.  As of August 17th, 2022, they all had the same 

title which was community assistant and that is a part time 

position. 

Q And so what is the role of the community assistant? 

A Community assistants are your frontline, front house 

individuals who are greeting people as they come into the 

establishment, answering phones, and answering most basic and 

to a degree moderate level questions.  They are able to access 

most of the information, however, they are not able to access 

all information.  There are parameters set for their position 

that would prevent them from seeing certain financial bits of 

information as well as just some other backend user items. 

Q And so now I want to ask you, the section above this, so 

the remainder of, I guess, the end of section four on the first 

page through sub roman numeral 1, you have, this is the three 

teams section.  So you’ve already referenced this, but, you 

know, just tell the jury what your thinking behind, again, with 

these three teams and what their function was. 
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A Yes.  So ultimately the thinking behind it was numbers.  

Looking at, you know, 35ish buildings, looking at a team, I 

believe it was 15 or 16 staff members and knowing that move out 

day can be one of the longest days, I did not want to impose on 

my team a 20 hour workday.  The expectation was that we get 

through all move out inspections that day.  Each date does have 

their own requirements for the timeframe behind completing the 

move out inspection and returning someone’s deposit to them.  

So we do have that time sensitivity that we have to work with, 

but ultimately, it just boiled down to the numbers.  What was 

going to be the most efficient way that we could complete 

occupancy walks, complete move out inspections and turnaround 

and give people their, either their money back or let them know 

if they owe anything so that they can make arrangements 

accordingly. 

Q And was there any instruction about, specifically about 

trash outs and bag and tags on that first day of turn? 

A Yes, it was heavily emphasized. 

Q And so can you just tell for the jury what specifically 

that instruction was for the team? 

A It was explicitly stated, I explicitly stated it multiple 

times during that meeting that when we get to trash outs, we 

need to follow company policy and then at that point we went 

into detail, I went into detail about what that company policy 

was.  In a nutshell, it is, you’ll hear me say bag and tag 
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quite often and that essentially means that if someone has left 

something what appears to be of value, we are to place it 

inside of a bag, there is specifics on what we are to write on 

the outside of it such as the location that it was found, the 

time and date that it was found, a description of the contents 

that’s going to be inside the bag and where it should be 

located, where we’re storing it essentially.  And that way it’s 

easily identified when someone does come back and say hey, like 

this is missing, you know, what happened to it, we can go to 

our storage area, and we can locate it and provide that to 

them. 

Q And so there’s actually in the turnover manual, there’s 

reference I believe, but if you can talk about what’s like 

specific to the turn process in South Carolina.  Is there a 

restriction on the value of property if one, you know, enters a 

unit that is vacant or abandoned, etcetera, what is the 

limitation here in South Carolina? 

A Yes.  So the State of South Carolina does have a dollar 

amount limitation, that dollar amount is $500.00.  That 

information would have been shared with the team and with the 

direction that if you don’t know the value of something, assume 

its higher value.  If you have a question about it, if you 

hesitate, just ask.  So even if it doesn’t come out to be 

$500.00, it’s better to be conservative and assume that it is 

$500.00.  If it is $500.00, we do have to leave the items 
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where they’re at and go through a whole process to retain 

possession. 

Q And so who at The Rowan in 2022 during turn had the 

authority to make the judgement call about that value? 

A That would have been myself onsite or anyone in a position 

higher than a property manager.  So if corporate team members 

were onsite, they would have also been able to help make that 

determination. 

Q So regarding the structure of these teams, so you identify 

here three teams, four individuals per team.  Was there any 

pushback from the staff about the number of teams and the 

workload that they faced on the 25th? 

A Was there pushback on the 17th about what they were 

expecting the work to be on the 25th? 

Q So I guess between the 17th and the 25th, did this 

original plan that you envisioned, did that change at all? 

A Yes, it did. 

Q And was there any discussion of that during the meeting on 

the 17th or did that come up later on? 

A It came up later on. 

Q So after the meeting on the 17th, I mean, how long did 

this meeting take? 

A I did provide food at that meeting, so it took right at 

two hours which is what they were told it was going to be.  So 

for the first 30, 45 minutes, it was dinner and then for the 

ROA 000583



  197 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

last hour, hour and 15 minutes, it was discussion about 

expectations. 

Q And I see at the top of page 1, this is July 17th at 5 pm, 

is that accurate? 

A Correct, yes, sir. 

Q And so the, so after the 17th and the first day of, I 

guess move out day was July 25th? 

A Correct. 

Q So what were you doing, you specifically during that 

period of time between the 17th and the 25th? 

A At that point in time, I was having daily meetings with my 

regional manager in preparation to still get a download of 

concerns from four areas of opportunity before, to further 

discuss potential sale of the property, and just the details 

that go into that, the expectation of lender visits, due 

diligence inspections which is preparing for the, what could be 

happening in the next few weeks.  In addition to that, it was 

having conversations with each staff member, like five-to-10-

minute conversations to get a better idea on who they are, how 

they operate, and how I could support them, you know, a just 

get to know you.  We started so late, I knew the turn was going 

to be very difficult emotionally and physically and I felt that 

it was extremely important for me to have that time to meet 

with my staff members so they understood I’m not asking them to 

do anything that I’m not willing to do myself, but also that 
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they understand that what is about to happen doesn’t set the 

tone for everything for the next 11 months of the year. 

Again, turn is extremely stressful and can take a lot out of a 

person and it's not uncommon to see people get so frustrated 

that they throw in the towel.  So during the weeks leading up 

to move out day, I wanted to make sure that I was investing in 

my team and making sure that they understood that I’m not here 

to make the situation difficult, I’m here to listen to their 

concerns and their experiences from before and improve upon  

it.  And so based on that feedback that I received from them 

from previous years’ experience, I was able to then start 

spending the rest of my time formulating a plan that might 

better align with what they had expressed to me as issues from 

before and allow us to have that efficiency that I still  

wanted but have their input factor into what I’m putting 

together. 

Q So, if I understand correctly, so the feedback that you 

were getting about in the response to the plan that you had 

outlined on the 17th, that wasn’t just a in the, I guess, not 

on the 17th there wasn’t just a mass uprising voicing concern, 

is that correct? 

A That’s correct. 

Q And so this was on an individual basis that you were 

getting this feedback? 

A Correct. 
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Q And so when I guess between the 17th and the 25th did you 

then revise what the strategy was into the 25th?  Was there a 

date certain that that occurred? 

A The date certain would have been around July 23rd.  Prior 

to that, it was running the ideas with my counterparts, 

specifically go to managers to get an idea on what they have 

seen.  Everybody’s opinion and experience is important and 

managers still see it from a different light, and so I was 

making sure that the managers agree with the decisions that I’m 

making so that when I do make my decision, when I am moving 

forward with this plan of action, everyone’s brought in.  And 

similarly, it was also a discussion with maintenance, I did 

have an individual maintenance meeting setting the expectations 

and being very clear and transparent with them about this is 

what’s going to happen, you know, you’ve expressed previously 

that these were some of the issues that y’all run into, this is 

what I’ve done at other locations, and it worked very well.  

Are y’all interested in trying it here, yes, y’all are, 

beautiful, we’re moving forward. 

Q And was this, did you express this at a similar all hands 

meeting? 

A It was all hands specifically with maintenance.  So that 

meeting would have been handled, I want to say July, it was a 

few days after the 17th and it was during the normal business 

day, so I brought maintenance, the full maintenance team into 
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my office and had that discussion asking for their feedback 

collectively and working with them to figure out a plan 

together. 

Q And so the plan in your mind crystalized on the 23rd, on 

July approximately, and was this, did you, were you in 

consultation with your regional manager, Nick Hooser? 

A Yes, I was. 

Q And so I guess from your superior and higher, it seemed 

that that was, everyone was in approval of that revised  

plan? 

A Correct. 

Q And so when, the first time that that plan would have been 

kind of discussed to everyone would have been on the day of 

turn, July 25th? 

A It would have been on the 24th where we had kind of a last 

minute, take a breath, we’re going to get through this, here’s 

the details of what the plan for tomorrow is going to be, so on 

the 24th. 

Q And was that a similar all hands meeting? 

A It was, yes, sir. 

Q And was everyone there? 

A At that point we did have one less maintenance team 

member.  So from the 17th to that day there would have been one 

fewer person, but essentially yes, everyone who was an active 

employee at that time was there. 
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Q And was there a sense of relief from the staff, a palpable 

sense of relief about this revised plan? 

A Yes, there was.  I actually received a few different 

points of feedback from various staff members that from the 

sounds of things, they felt like this was going to be a much 

better approach, they also thanked me for listening to some of 

their concerns.  While I couldn’t address every single one of 

them, I was still in a position that I could make it to where 

we were getting home for dinner, and that was essentially what 

I pointed out to them and what was the motivation behind this, 

it's going to be a stressful day, let’s get home for dinner. 

Q So let’s now flip to the next page which is, I’m sorry, 

not literally, figuratively to July 25th, so the day of turn.  

So tell the jury what was the plan now for July 25th, the first 

day of turn. 

A So on the 25th, we went back over the plan of action from 

the day before and emphasized that we are not trashing the 

units out, we are not doing anything with any units, we are not 

bringing in any additional vendors.  The most that we are going 

to do today is verify occupancy through occupancy walks and we 

are going to complete move out inspections, that the only two 

priorities for our focus on the 25th were those two things.  

With the office team inside the office because that’s still 

something that had to be provided, they had expressed an 

interest in being able to get out on the property, and so the 
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intension was to allow them to rotate as people on the property 

needed a break, they could come inside and switch with someone, 

rotate with someone, but for those who wanted to stay inside 

for the day, they would be able to do that.  So we still had 

leasing happening at this time, but for move out day 

specifically, it was occupancy walks and move out inspections. 

Q At this point in time, I guess, either on the day of July 

25th during this meeting or any of the days leading up to July 

25th, did you at any point in time start to have concerns about 

the integrity of the information on the turn board? 

A Yes.  I believe there were some questions that came up 

within the first hour that we were able to work with and 

coordinate with the office staff members to get answers for and 

by the second hour, we were able to regroup and plan out from 

this point forward if there is a question about a unit being on 

the list, on which side of the list it’s on.  This is policy or 

this is protocol from this point forward, so you need to reach 

out to the office staff, you need to verify, if even after 

verification there’s a question, you need to call a  

manager. 

Q And this is, you’re saying this is July 5th, or excuse me, 

July 25th? 

A 25th, yes, sir. 

Q Okay.  So the day started very early on the 25th?  

Relatively early, what was the start time on the 25th? 
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A So call time for the staff was 7 am, breakfast was 

provided, and it was an opportunity for us to go over a few 

things and also take the employees to a sample unit so that 

they could get an idea on, you know, what to take pictures of, 

what not to take pictures of, things along those lines.  We did 

not start going into units until 9 am, we did not go into 

occupied units until 9 am.  If we had fully vacant units where 

keys were in hand, meaning that the residents had acknowledged 

they had moved out and had vacated and they had turned in keys, 

we did begin our inspection process at 8 am, but only for units 

that we had keys in hands for that were listed as fully 

vacated. 

Q And so the, you can, who led the meeting, I guess, who led 

the sample walk to the unit? 

A The assistant property manager, Ms. Rachelle, led that 

meeting and she was supported by the leasing manager, 

Christopher, who also participated and took notes of who was 

and was not paying attention during the meeting. 

Q Were you present during the, I guess, during Rachelle’s 

show, or was that, were you in the office? 

A I was in the office with my regional manager when that  

was taking place. 

Q Okay.  So who, I guess, if you recall, who were these  

now revised teams of people?  How many teams were  

there? 
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A We dropped it down to three, excuse me, two member teams, 

and I want to say we had 15 employees at that point, so it 

would have been sevenish teams, but going off of memory, 

somewhere between six and seven teams because we still had 

people in the office who were leasing. 

Q And was there, were you aware that maybe some of the staff 

that this was their first turn? 

A I was aware. 

Q And so reflecting back on your first turn experience in 

Tennessee, were you familiar with what might have been going 

through their minds it being their first turn? 

A I, they, yes, I think. 

Q Yes?  I’m asking like so you’re I guess in pairing these 

team members, did you give consideration to the fact that you 

may have had someone who was, this was their first turn and 

you’re pairing them with someone who was a more experienced 

staff member? 

A Yes.  That was part of the intentionality behind the 

teams, just making sure that an experienced person was 

partnered with a novice or someone who had not experienced turn 

before.  So they may have been working with the property for 

eight months and had not gone through a turn, and therefore 

they were paired with someone who was more experienced. 

Q And so, and that was, I guess, that same consideration 

was given to, specifically to the team pairing with Ashanti 
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and Carlton? 

A Correct. 

Q And you already said Ashanti was a community assistant, 

part time community assistant --- 

A Correct. 

Q --- and this was her first turn? 

A So I believe it was her first turn, but she also, if my 

memory is correct, I believe that she started in August of ’21, 

and so I don’t recall if she had explicitly stated it was her 

first turn or she came in on the tail end of the previous turn. 

Q And so the, and then Carlton Brown, was this his first 

turn? 

A My understanding is that it was at least his second turn.  

He had been with Campus Advantage for the turn prior. 

Q And what was Carlton Brown’s role at The Rowan? 

A His official title was groundskeeper. 

Q And what, specifically, what does that job entail? 

A So the groundskeeper’s specific positions are handling the 

grounds and making sure that trash and community areas are kept 

up, clean, and you know, having those daily interactions with 

residents, you see them on the property, having friendly 

interactions, checking in with them and making sure that they 

don’t have any issues.  He had an interest in working up and 

being promoted into a maintenance tech position, and so he was 

also working with some of the maintenance team members in cross 
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training and better preparing for some maintenance 

opportunities, learning nonskilled trade tasks. 

Q And so, but now with regards to turn, some of that more 

less goes out the window.  So you have an all hands approach 

and so there’s, there are tasks that need to be performed by 

the permanent staff and so in addition to what his normal 

responsibilities during turn at least during the initial  

phase, you know, these permanent staff may be called upon  

to do something in addition to their duties during  

turn? 

A Correct.  And that also applies to part time staff 

members.  So in student housing regardless of the management 

company, regardless of the ownership group, during turn, it is 

explicit and implicit, all hands on deck for everything.  So 

even part time staff members are going to be helping outside of 

what their normal duties would be and that was part of the 

reason why I wanted to make sure to emphasize that what you’re 

going to experience in August does not set the tone for what 

your actual job is for the other 11 months because it is worlds 

different.  And some people can handle it very well, some 

people, it’s a struggle and they just need that extra bit of 

support. 

  MR. VANDENBERG:  Your Honor, I don’t mean to overstep 

here, but we’re kind of at a good breaking point, I don’t know 

if that’s a good time for a break? 
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  THE COURT:  I think it would be, I was about to call 

you all up and suggest that.  Can we retire to the jury room 

and be back in 15 minutes, does that give everybody enough 

time? 

  MR. VANDENBERG:  Thank you. 

  THE COURT:  Let’s try to get back, yes, sir, no, 

thank you for that.  Let’s try to get back, let’s just say 10 

minutes after 11. 

 (Jury exiting Courtroom.) 

 (Off the record.) 

  THE COURT:  Mr. VanDenBerg, I had just got a note 

from the clerk that we were losing some of the jurors, so thank 

you. 

  MR. VANDENBERG:  Well, since you mentioned that this 

morning, I was trying to kind of look and see, you know, 

whether there was anyone… 

  THE COURT:  My note just said they were restless, not 

inattentive. 

 (Off the record.) 

  BAILIFF:  The jury is seated, Your Honor. 

  THE COURT:  Thank you.  Welcome back.  Mr. 

VanDenBerg, your witness. 

  MR. VANDENBERG:  Thank you, Your Honor. 

Q So Katie, I want to go back, so when we left off we 

were still on July 25th morning.  So if you could just 
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describe for the jury that first day of turn. 

A So on July 25th, we started our day again going into fully 

vacant, keys in hand units starting at 8 am and going into 

occupied units starting at 9 am.  Starting at that point, each 

team broke off and went on their two-person team into their 

assigned locations and began completing both occupancy walks 

and move out inspections for the units that needed to have a 

move out inspection completed.  So the first hour or so there 

were a couple of units that came into question, so those, those 

team members were reaching out to the office staff who were 

physically in the office and getting clarification on what our 

system reflected.  And if it could not be resolved, we did have 

the residents at the front office in order to figure out what 

was going on with their account and get it corrected.  When it 

got, when it got to a certain point it became clear that there 

was some additional discrepancies, that there didn’t seem to be 

a lot of individuals who were listed as, you know, moving out 

or a unit was listed as vacant.  We did regroup shortly before 

lunch before going back out on the property again giving them, 

I gave them the directive that if they had any concerns 

whatsoever whether that was the unit appeared to be vacant but 

there was still stuff in it that may or may not have totaled to 

$500.00 or if there was someone who was a thousand percent 

physically inside that bedspace that they were to contact the 

front office to get clarification on what was going on.  In 
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addition to them reaching out to the front office if there was 

a discrepancy and the person was not inside the apartment, the 

front desk staff was also going to reach out to the tenant to 

figure out if the tenant had vacated and just left their stuff 

at the apartment which does unfortunately happen where some 

people who are in a position to where they can buy all new 

things at the next location and they will leave ample stuff 

inside the apartment.  In those instances we do request that 

the person does send us something in writing, specifically an 

email indicating that they have fully vacated, they’ve turned 

in keys and whatever is remaining inside the apartment could be 

simply put, trashed meaning that we can bag and tag it, hold it 

for our specified period of time and after that timeframe has 

expired we throw it away if no one’s going to collect it.  

During that, we broke, we took a break for lunch, we, I 

reiterated our process because of the issues with there being 

discrepancies with people who were supposed to be in one unit 

and they’re in the wrong bedroom, people who decided they were 

going to quite literally wait until the very last minute to 

renew.  They were inside the apartments, there were a variety 

of reasons that units were on a list, but they shouldn’t have 

been, they should not have had a move out inspection completed, 

they should have just been flagged and the resident directed to 

the front office for the front office to work with them to get 

whatever issue it was corrected.  That was also reiterated by 
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my supervisor, my regional manager, Nick Hooser, during the 

lunch period, so after lunch was completed, the teams went back 

on their assignments and at that point it was much smoother 

sailing.  And what I mean by that is as people were coming into 

these issues, there were fewer questions about what do I need 

to do and everyone was under the, to my understanding, everyone 

was under the same impression and understanding that if there 

was any issue if they walked into a unit and it looked like 

there was even a potential of occupancy, that they were to 

direct the person, or call the front office and there were 

multiple Teams chats going off reflecting unit numbers, 

bedrooms, resident names, all trying to get to the bottom of, 

you know, is this person just in the wrong bedspace, has this 

person renewed, just trying to figure out what was going on.  

So we continued on through the afternoon.  At about 6:00, we 

got the notice that nearly all units had been completed, I got 

the notice that nearly all units had been completed with the 

exception with one building.  So I asked everybody to go to 

that building and we each take a unit and we got it knocked 

out, so we were out of, we were completed with move out 

inspections and occupancy walks by about 7 pm that day. 

Q So in this modern time and even back in ’22, I mean, 

there’s instant communication that can take place between the 

various team members so or 16 people? 

A Correct. 
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Q And so you mentioned Teams, what is Teams? 

A Teams is a Microsoft Office application, it’s a 

communication tool, it is Campus, Campus Advantage is a 

Microsoft Suite Company meaning that we do buy into those 

products and one of the products that is available is Microsoft 

Teams, very similar to Skype, very similar to Jabber.  It’s an 

instant messaging tool that also allows for video conferencing, 

scheduling tools, things like that. 

Q So there was, you know, the communication that you 

described taking place in the front office, yourself, etcetera, 

and the people out in the field, that was taking place 

primarily through Microsoft --- 

A Correct. 

Q --- Teams? 

A That was solely taking place during the lunchbreak, and 

during the initial regroup it was emphasized to put the 

communication into Teams, the Teams chat specifically so that 

there would always be a point of reference to any questions 

that come up.  And essentially, it was just that written  

record in the Teams chat so that it could be looked at  

later. 

Q So you said that the actual, the building walks ended 

around 7:00 so everything had been assessed by that point in 

time? 

A Correct, yes, sir. 
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Q And so then what happened, so I guess, when did the day 

officially end for most people on the 25th? 

A For non-salaried employees, the day ended at about 6:45, 

for salaried employees, my leasing manager and my assistant 

manager, they were able to go home at about 7, my day wrapped 

up at about 9 pm. 

Q And so between you and you said the assistant manager was 

Rachelle and the leasing manager, Christopher, did you guys, 

were you meeting together or was this when you were 

independently doing certain things? 

A Up until the leasing manager and the assistant manager 

left, we were together in the same location in the office, and 

then I stayed later to work through a few different items that 

I knew I needed to get done.  There was some reports that had 

to be submitted for end of day items to the company so that 

they understood where this property was at because of the size 

of the property.  It’s the second largest property with number 

of bedspaces that Campus Advantage manages or managed at the 

time, and with that, they always keep an extra eye on the 

larger properties because it can sometimes take an extremely 

long amount of time.  The largest property was walking until 

like I believe 11:30 that night, well, 11:30 Central Time that 

day. 

Q So the plan that you had revised as of approximately July 

23rd and then discussed upon the 24th and then put into action 
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on the 25th leading into the 26th, were there any modifications 

to that plan, were things essentially flowing based on that 

existing plan? 

A Things were progressing based on that initial, the revised 

plan.  We did have extra hands at that point in the form of 

temporary labor assistance.  We did have two to three 

individuals who came onsite at that time who were going to 

come, or going to help us complete what we call the bag and 

tag, the trash out.  So they were going to help us in the units 

that had been flagged as having stuff that is either fully 

identified as trash such as wrappers, old food, things along 

those lines, or help us in fully vacant units that we needed to 

bag and tag.  And they were read into the expectations with our 

bag and tag policy, they understood that as a condition for 

them to remain a temporary employee at the site that they would 

have to comply with those rules.  And each individual as well 

as the company who sent them to us agreed to comply with those 

policies and procedures. 

Q And the, so you mentioned before we broke about the third 

party contractors.  So what were they doing at this point in 

time if anything? 

A At this point in time in the morning, they were helping 

with trash rounds around the community.  With that large of a 

move out and our smaller, eight cubic feet dumpsters, they 

began to overflow, we did have roll off dumpsters, and so their 
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responsibility for the morning was to remove the overflow trash 

from the smaller dumpsters into the roll off dumpster, as well 

as just helping with trash rounds around the property, if there 

was loose trash, that kind of stuff, they would need to pick 

that up. 

Q So if one were to just be, you know, an outside observer 

to what was taking place on the 25th and kind of these next 

couple of days, what would one see?  So in addition to what you 

were doing internally as The Rowan staff, what was also taking 

place on the 25th as far as the move outs? 

A Will you --- 

Q With the residents? 

A Okay.  With residents, it’s, depending on the situation, 

you could have some residents bringing multiple cars, family 

members to help move all of their belongings.  It’s not 

uncommon on move out day to have what we call holdovers, people 

who didn’t quite get out by that 10 am or 9 am deadline.  Each 

property is different, they’ll have their own timeframes set 

for the individual day, but holdovers are anybody who stay 

after that timeframe.  Sometimes it’s as simple as they just 

had a couple more bags that they had to get out, they just 

needed a little bit of extra time.  Other times it could be 

people who, you know, they did not have a ride, they did not 

have access for family members or other persons to come help 

them vacate.  In those instances, we do try and work with them 
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to see if they’re interested in renewing and they don’t have to 

worry about vacating.  In other instances, we are holding, 

we’re giving information about U-Haul companies where you can 

rent a U-Haul so that they can to get their stuff out.  In 

those instances, we also try to coach them on cleaning so that 

they minimize any potential fines or fees that take place. 

Q And so is it, is it fair to say that the majority of the 

residents who will be moving out on the 25th move out on the 

25th, or is it the case that for example if you have a student 

who may have graduated, you know, the past term, and I guess 

specifically the students graduated in the, you know, the 

springtime, but their lease ran through July 25th, would they 

still have more likely than not be moving out on the 25th or 

might have they vacated sometime over the summer? 

A Each situation is different.  In my experience there’s 

typically anywhere from 10 to 25 percent of the property that 

vacate early which is similar to what you were asking.  So 

early vacates are people who they graduated at some point 

before the end of their lease term, for example, we’ll say 

someone graduated in May, they know that they live in a 

different state, a different location, they have no interest in 

physically occupying that bedspace at the property.  In those 

instances we do have a good percentage that turn in keys, they 

acknowledge that they’re still financially and legally 

responsible for the lease agreement, however, they don’t want 
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anything to do with the apartment, they’re done with it, 

they’re washing their hands of it.  And we’ll do an inspection 

at that time of their space so that they understand what 

they’re looking at when they move back.  And then of course, on 

move out day, those are the units that we know we have keys in 

hand, and we can go and totally vacate the unit, we can go in 

early to complete final move out inspections.  We do work with 

individuals who turn in keys if they want to do an early 

vacate. 

Q So you might see this July, especially the first day of 

turn, this organized chaos as you described you would see just 

this flurry of activity with some residents moving out, 

maintenance staff touring around the property, and then the 

next day you may see contractors moving in, is that a fair 

summary of these first couple of days? 

A That is fair. 

Q So end of the 26th, did any concerns arise?  Or was that, 

again, as normal as you would have expected it based on this 

revised plan? 

A Normal based on the revised plan.  The only concern that 

came up was initially we only had one team who was completing 

what we call a maintenance out meaning that we’re sending 

people in, we’re making sure that all faucets are working 

correctly, there are no active leaks inside the apartment, 

lightbulbs are changed, blinds are fixed, the maintenance 
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specific items.  In that moment, one team, there is too many 

people on one team, the office staff and your typical 

maintenance team that getting into apartments people were too 

much on top of each other, so to spread that out and to also 

move more efficiently, I divided it into two teams, so we had 

two maintenance teams going, team A, team B, and it was a 

mixture of office staff members and maintenance team members to 

help for the vacant units. 

Q Just want to back up just a second, so the 25th, I guess, 

one of the issues that might have arisen would be the, these, 

the property that was left behind.  Was there a reference in 

the policy manual about documenting the contents of a, either a 

current or former tenant’s space? 

A Yes.  So part of the turn hand book manual does cover the 

fact that if there is anything aside from trash inside of the 

apartment or if there’s any damages to walls or other items, 

that a move out inspection, whether it’s a move out inspection 

or a quarterly inspection, not necessarily specific, but an 

inspection needs to be completed.  In that inspection, we do 

use a software called HappyCo or Happy Inspector, that software 

allows us to take photos in real time of what the unit looks 

like, what the area of concern is.  We attach it to that unit’s 

inspection, and we can download that finalized report and sign 

off on it.  Part of the reason why we use that particular 

software is that it’s easy to upload onto their property 
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management system, RealPage, and it also signs off on who 

specifically completed the inspection and who signed off on the 

report.  I want to make that distinction that the inspection is 

only one step in the process, the report is the manager final 

approval, so it’s two different documents. 

Q And similar to what you’ve been describing, this app that 

the maintenance team had, the mobile app that was connected to 

the RealPage system, was Happy Inspector similarly connected to 

RealPage? 

A Not necessarily similar, it was its own unique 

application, its own app, but its, I believe its parent company 

is a close working business with RealPage systems.  So it was 

designed around RealPage as the intended software system that 

it was going to be used by, but it also had modifications and 

features where if you were using any other property software 

system, it could be used of that, but the intension was so that 

it could parallel RealPage products. 

Q So would that, the materials it would capture using Happy 

Inspector, would they be uploaded or somehow transfer that 

information directly into RealPage? 

A Yeah.  So it would be when the report is created by the 

manager, that is, the report is downloaded in, out of HappyCo 

and then it is uploaded into the resident’s portal within 

RealPage so they would have access to that, both pictures, 

details, notes, anything that would indicate outside of a, like 
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this unit was left in good condition.  So if there were scuff 

marks on the wall, there was discoloration, if there was wax 

that was spilled on the caret or on the hardwood, those would 

have photos taken, a description would be included and that 

would be attached to the resident’s portal so you could see.  

And if there were any disputes that came from it, we were 

essentially looking at the same photo to process that  

dispute. 

Q And I just want to pause and talk about RealPage once 

more.  So RealPage, was it designed to limit the access for 

certain individuals?  So based on your seniority or position 

within Campus Advantage, might you have access to different 

modules that if someone within the organization, who didn’t 

need similar access would be limited? 

A Very much so, and that’s not unique to RealPage, that is 

all property management software collectively.  You don’t want 

your part time employee having the same access level that your 

CFO has, so it is tiered, and it’s intentionally designed that 

way because you should never be giving someone access any more 

than what they absolutely need to have.  And that feeling was 

something that Campus Advantage firmly believed in, so they 

would not grant access to someone at a higher level than what 

was truly needed. 

Q So let’s now go to the next day, the 27th.  So two days 

after the turn began, anything, I guess, were things similarly 
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flowing, I mean, was, based on the plan that you had, the 

revised plan? 

A Things at that point in time were not flowing.  There were 

specifically some personnel issues that were becoming extremely 

difficult to manage internally, specifically, on the 

maintenance team.  The maintenance supervisor was becoming 

increasingly brazen with his disrespect and insubordination 

towards me, and the amount of insubordination from the other 

maintenance team members also started to spill over into the 

temporary employees.  And when myself and the other managers 

attempted to correct the behavior, it was emphasized that, 

explicitly stating to me that nothing I said was going to 

change how they approached me, that I did not move the way that 

they thought I should, to quote them. 

Q So was this, did you feel that this might be, you know, a 

reflection on the fact that you had been there at this point in 

time, you know, since you started on July the 5th, and here we 

are just, you know, just a little over three weeks later, did 

you feel like this was the treatment for the new person on the 

team? 

A No.  I think it went beyond that.  I’ve been at new places 

and I’ve always had a way of getting to the core issue with 

employees who wanted to approach their job differently.  And 

there was always a way for us to bridge that gap and find that 

level of respect of, you know, I trust that you’re doing your 
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job, but I also know that I need to do mine and we could work 

through that and navigate that relationship and that dialog.  

In this particular instance, with two of the individuals 

specifically, it was no care or concern given to what I said or 

to what my supervisor would tell them.  They felt for whatever 

reason very comfortable in ignoring directions, and it had come 

to a head at that point where from that point forward was the 

marked situation that I was aware of where the behavior towards 

me became almost a competition between the two of them to see 

which one could treat me worse and which one could cause the 

most disruption with the team. 

Q Was it common knowledge within the staff at The Rowan 

about the prospective sale in September?  At least the 

discussion of the prospective sale in September? 

A I don’t believe that it was common knowledge for every 

team member.  There was speculation from team members who had 

been there for a longer period of time as they were, they heard 

some rumors and they also are familiar with this particular 

property having a short-term goal, that it was coming up on its 

four-year mark, three-year mark or four-year mark.  And they 

had been in the industry long enough to understand what that 

typically would mean.  So I don’t know if they were explicitly 

aware, but there were enough implications that, for those that 

had done this long enough, they were familiar with the 

situation. 
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Q And so, so let’s talk about that for a minute.  And when 

there is a change in ownership, is there also just a revisit to 

the staff, sometimes people stay, sometimes people go? 

A Very much.  Typically, in a takeover process, the new 

management company will come in and they will do individual 

interviews, and they make a decision based on what their 

priorities are with their staffing on what’s going to be, who’s 

best to stay and who’s best to maybe find a different position.  

That typically happens 30 days before a sale takes place, 30 to 

45 days, it is a component of the due diligence process.  And 

so most management companies with the exception of the managers 

keep the onsite team.  Property managers are typically the 

positions that are going to be let go. 

Q Your position? 

A Yes. 

Q Was it also common knowledge that, you know, you, here you 

arrived on July 5th, was there common knowledge that your 

tenure might be limited? 

A Yes, there was. 

Q And were you, did you discuss that with some of the, you 

know, like Christopher for example who had been there for a 

while and Rachelle who had also been there for a while? 

A Yes.  I have a firm belief in transparency and in order to 

have people understand the why behind the decisions that I’m 

making, I believe that that is part of the discussion is I’m 
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not just coming in to stir up a beehive and then to leave.  I 

want to make sure that each individual is set up for success 

and sometimes that does mean that I come in and I change things 

up because there are other ways to do things that may be more 

effective, that also means that I learn new things if what 

they’re doing is working, you know, let me learn from it, let 

me grow from it. 

Q So who at The Rowan, I guess, who was the accountable 

party at The Rowan as far as management goes?  I’m sorry, let 

me rephrase that question.  So as the general manager was, you 

know, the accountability on your shoulders for this particular 

site? 

A Very much so. 

Q So I wanted, so let’s continue going through this week.  

So now we’re into July the 28th, any, I guess, continuation of 

the difficulty that you were having the previous days? 

A Yes. 

Q Leading up to, I guess, the 5th of August, during that 

interim time, anything out of the ordinary that was going on?  

If you could generally describe for the jury what was taking 

place during that period of time. 

A So during that period of time, I would start my days with 

my team doing morning roll calls, going over the plan of the 

day, assigning teams and answering questions that they may 

have.  That was an all hands conversation and with the 
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expectation that when I say that we’re starting at 7 am, the 

words are coming out of mouth at 7 am.  You are not coming in 

to fix your coffee at 7 am, that was an expectation that was 

explicitly covered at the, I believe the July 17th meeting.  

And everyone agreed that they could, one, comply with that 

request and expectation, but two, that they were willing to 

commit to that.  It’s important to note that every single staff 

member at that time lived onsite, so there was no commute to 

coming into the community, it was you’re living onsite, the 

furthest away from the office was seven minutes.  So to some 

that seemed, there were numerous times after July 27th that the 

maintenance supervisor and various team members of maintenance 

would walk into the office 20 to 30 minutes late and at one 

point, I believe on the 28th, the maintenance supervisor in 

front of the teams having a meeting walked up and within a few 

inches of my face told me that I was not going to tell him what 

to do that day and if I wanted to get his opinion on something, 

he would be in his office.  At that point, other team members 

after the meeting came up to me and asked if I was okay because 

they felt it was extremely unprofessional for him to do that 

and I let them know that they just needed to focus on their 

job, that I would handle it, that kind of stuff.  And that 

maintenance supervisor after everyone left the office proceeded 

to get back in my face and tell me that I was not the boss of 

him and I, it didn’t matter what I was going to say he was 
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going to do what he wanted to do.  So I talked to my supervisor 

and let him know what was happening and that I felt like I 

needed some additional support because it was very obvious that 

individuals are not going to be listening to the directions 

that I was giving to them at that point.  When the supervisor 

came in to talk to him about it, he laughed, my understanding 

is that he laughed and just kind of chuckled at the fact that I 

would be upset at him telling me what he was going to do.  So 

things did not improve after that, I, he did apologize, but 

told me not to expect it moving forward, expect him to follow 

my lead moving forward.  When a few of his team members in 

later days came into the office, one of them cussed me out in 

front of the corporate team member and the corporate team 

member did write a concern about the entire situation in, yeah, 

it, we got through it. 

Q So when you say the maintenance supervisor, is this Mike 

Allen? 

A It was, yes, sir. 

Q And you said you were getting assistance from corporate, 

was that, was that, was Nick Hooser the person that was 

intervening from as far as the, you know, Campus Advantage 

Corporate was concerned? 

A He was the, he was one of two.  There was, I can’t 

remember her exact title, but she was also onsite and witnessed 

one of the interactions, both of those interactions, excuse me, 
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and her name is Becca Oncoe, but she was privy and present to 

the conversations about expectations and the multiple 

interactions that I had with Mike Allen who handled himself the 

way that he did as well as the other maintenance team members.  

And she spoke to him as well asking for there to be some type 

of respect that was given if not to me but the position that I 

held.  And she was also dismissed, quite visually dismissed. 

Q So let’s, let’s focus in on August the 5th.  August the 

5th is, it’s Friday and I want to get to the first time when 

you became aware of a situation with, with the Plaintiff, Mr. 

Postell.  Prior to August the 5th, had you ever met Mr. 

Postell? 

A I had not, no, sir. 

Q So on August the 5th, when did you first become aware of 

an issue with Mr. Postell and his room? 

A I was working in my office and I noticed a like, team, 

turn team communication that came through and it was by my 

leasing manager who asked the team as a whole to give a little 

bit of information on what happened inside unit 3007A which I 

believe was Mr. Postell’s unit.  And he gave the understanding 

that there was, the resident was in the office, the resident 

had their mother on their phone, their cell phone and the 

resident was frustrated, the mother was irate and 

understandably so that when he returned to his home, none of 

his belongings that he left there when he somewhat moved out 
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was still inside the apartment.  So based on that, that was my 

first understanding that there was an issue inside unit 3007A. 

Q And just approximately if you’re not aware of the exact 

time, but approximately when was that, did that occur? 

A Sometime between 5 and 7 pm. 

Q I’m going to show you, it’s actually in Plaintiff’s stack. 

A 5 to 7 pm, I don’t know if I said am or pm. 

Q I’m going to show you what’s marked as Plaintiff’s Exhibit 

Number 15.  Can you just tell the jury what you see in that 

message? 

A In this message I see leasing manager, Christopher Lewis 

putting in the initial message asking about unit 3007A, Ansel 

Postell, he gave contact saying that he is a renewal, but he 

walked into his unit today and his belongings are gone.  He 

needs something from the staff to figure out what was going on 

as myself and my assistant manager were working FASs which is a 

final accounts statement.  That’s where we were reviewing 

information to decide if charges are to be assessed and if so, 

how much.  He did request that they put it in writing in the 

system to which Ms. Ashanti Young responded that we, not sure 

who she meant by we, have the two screen monitors in safe, she 

also stated that she and Carlton went into the unit on the 

first day of turn.  And then she mentioned that she and two 

others may have gone in there on Thursday which would have been 

the 27th after that. 
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Q And when did this, I’m just, the time when this thread 

began?  What was that time? 

A It began at 6:17 pm. 

Q 6:17 pm on August the 5th? 

A Correct, yes, sir. 

Q And is this a screen shot from the Teams system? 

A Correct. 

Q Okay.  Thank you.  So what happened next? 

A So at that point, I asked Chris and Mr. Postell, asked 

Chris to bring Mr. Postell into my office so that we could 

figure out what was going on.  Mr. Postell came in still with 

his mother on his cell phone and between himself and his 

mother, they were able to explain that he had left for the 

summer and had come back I think once or twice, but when he 

came back this last time on August 5th, he went into his 

apartment, and everything was missing.  And in trying to 

navigate what all was going on, that’s when he explained that 

he was coming back from being at home for the last few months 

in Georgia and came back to nothing.  And so I began to figure 

out what I needed to do to investigate where this stuff was and 

I then proceeded, I asked Chris to stay in the room with Mr. 

Postell, I went to what we call the tower, it’s just a term 

that we use for a storage area, it’s one of two units that we 

have as storage at The Rowan.  But I went to the tower to see 

if I could retrieve any of the items because that was a 
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designated area that bag and tag items were to be placed, and 

sifted for about 30ish minutes, sifted through a variety of 

items from other units and could not locate 3007A’s items.  At 

that point, I apologize, I should back up.  In talking to Mr. 

Postell and realizing the urgency behind getting him items for 

this evening, we knew that a toothbrush and toothpaste probably 

got discarded, so we knew at that moment that we needed to make 

sure that we went to the store to get him toothpaste, 

toothbrush, that kind of stuff.  And when I went to the tower 

and could not locate his items, I did let him know, him and 

Chris know that we couldn’t locate his items at that time, but 

I was going to continue to still look.  And kind of going back 

and forth between himself, Chris, myself, and Mrs. Postell it 

was decided that it was best for us to send Christopher Lewis 

and Ms. Myra Salters who was a community assistant to the store 

with Mr. Postell to begin purchasing items that we did not 

have, things such as toiletries, some bedding items, some 

towels, things that at minimum could get him through the night.  

And so while Christopher and Myra went with Mr. Postell to do 

that, I believe they went to Target, I continued to contact my 

staff members and to figure out what was going on, where his 

stuff was.  Best case scenario it got placed in a different 

unit, worst case scenario we were going to have an issue.  And 

in talking, in realizing there wasn’t anything inside the, the 

tower, I contacted my supervisor who was not onsite that day 
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and let him know that we have a unit who claims that they were, 

that they left, they came back and absolutely nothing was in 

it, specifically, a computer and some monitors and a couple of 

other things.  I could not find them at the tower, you know, 

just to put him on notice that, hey, we’re going to have to, 

we’re going to have to move quickly to fix this issue, it looks 

like there’s, obviously there’s an issue, what that issue is, 

I’m not sure, but we need to move quickly to get this fixed.  

So at that point, my regional did what he needed to do, I 

continued to call through my list of people who should know 

where this stuff is.  So at that point, I contacted my 

maintenance supervisor and asked my maintenance supervisor if 

he was aware of this room.  He stated that he was aware and 

that he believed Carlton, who was the groundskeeper, was in 

possession of the computer and the other things that were 

removed from the room.  And I asked him if he would be calling 

him or if he wanted me to, he said, Mike Allen stated that he 

is not going to be calling Carlton because it was Carlton’s 

birthday and he needed to sleep, this was around 7, 7:15 in the 

evening.  So I directed Mr. Allen to go ahead and call Carlton 

because we need to figure this stuff out, that it looks as 

though Carlton had stolen personal items and at that point Mike 

Allen was a bit more motivated to contact Carlton.  So after 

that, I went back inside and I talked to my assistant manager, 

Rachelle, and gave her a brief overview of what was going on, 
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what I needed from her and she offered to text Carlton as they 

had been working together for I think a year at that point or 

close to a year.  She was familiar with him, and she felt 

comfortable texting him and asking, thinking that she would get 

a different response than if I were to text him.  So she 

offered, I accepted, and she texted Carlton who immediately 

replied that yes, he was in possession of the computer and the 

other items.  And I can’t remember if he offered to bring them 

back or she asked him to bring them back to the office, but 

ultimately Carlton had brought the items back to the office.  

And at that point, it later came out in a conversation, I’m 

jumping ahead.  So at that point we got the items, shortly 

thereafter, Chris and Myra and Mr. Postell returned from the 

Target trip and we were able to return some of his items to 

him, that is one of the photos that was taken.  While Mr. 

Postell was inside my office with the belongings, I asked him 

to turn on his computer so that we could make sure that it was 

in good working order and Mr. Postell agreed saying that his 

focus was just on recovering his computer, that this computer 

had a lot of meaning to him because it was something that he 

had worked with a family member to put together that was a 

custom built computer.  So he proceeded to turn it on in front 

of myself and Mr. Christopher Lewis and the computer did turn 

on, the tower portion lit up and you could hear mechanics 

working inside of it.  The computer screens, however, were blue 
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computer screens, there was nothing on the computer screen.  So 

I asked Mr. Postell what that would indicate, that’s, you know, 

is it a monitor issue, is it a computer issue, what exactly 

does that mean.  And in that response, he stated that it could 

be a graphics card, but he ultimately had to take it a part to 

figure out, that he couldn’t give me an answer in that moment.  

So during that conversation, I apologized that he was going 

through all of this, again, and pointed out to him that he did 

not have to make a decision on this offer today because of how 

sensitive everything was, but I wanted to extend the offer for 

him to terminate his lease with no financial penalty and that 

he could vacate under his choice that whether he chose today or 

if he chose in a couple of weeks after he had time to kind of 

think about everything, the offer was going to stand.  And his 

response to that was he doesn’t want to leave The Rowan, he 

likes The Rowan, he just wanted his computer back, and I said I 

understood, but I still think you need to take some time to 

think about this.  That’s, at the end of the day something 

happened, we know that something happened, take your time and 

think about it, let’s come back to it in a couple of days once 

I had enough opportunity to look at some other things.  So he 

agreed, he expressed some frustrations, understandably so, and 

ultimately collected his belongings which included the two 

monitors, the tower to the computer, I believe the stand for 

the monitors, there was a weighted jacket and a couple of, a 
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couple of other things that are in the photo and he left.  So 

at that point, I had started to type up my email to send to our 

HR department and pretty much telling them that this is the 

situation, here’s the outline of facts, what do I need to do 

from here, specifically, in regards to these items that were 

stolen were in this employee’s possessions, and that I needed 

to know how to approach this.  I was advised to put him on 

admin leave and to take his keys until a formal investigation 

could be completed.  So in that, I was in communication with 

Nick, my supervisor, and while some of this was happening in 

the background, I also sent a text to our courtesy officer who 

lives onsite who’s one of the Richland County Sheriff's 

Deputies, and I asked him what exactly needed to happen for a 

police report to be filed because it did appear that there was 

theft over $1,000.00 that I wanted to report.  And so that 

sheriff’s deputy reported to my office, and we talked through 

what options I would have as the property manager versus what 

options as the victim of a crime would have afforded to them.  

And ultimately what I was informed on is that as a property 

manager, I cannot file a police report on behalf of a resident, 

that even though an employee stole from the resident, I could 

not file that police report on behalf of the resident, it had 

to come from the resident.  And so the next day, on August, I 

believe 6th, I had a conversation with Carlton, August 6th or 

August 7th, I had a conversation with Carlton and took his keys 
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and notified him that he was going to be on administrative 

leave.  He did not, to my recollection, he did not say anything 

during that conversation or during that discussion, however, 

his supervisor who was also in the conversation had some choice 

things to say to me.  So after that, Mr. Postell came back to 

the office and there was an opportunity to, I believe he had 

his mom on his phone at that time, but I explained what we knew 

at that point, what was happening, and -- excuse me, sorry.  

And explained at that point that if they wanted to file a 

police report that this is the information that I have from the 

sheriff’s department and what that process would look like, 

that I’m happy to sit in on that conversation with our courtesy 

officer who was more than happy to take that report, as of 

that, due to the alleged dollar amount, it was going to be a 

felony.  So I don’t remember if it was in that conversation or 

in a follow-up conversation, but I was told that he would not 

be, Mr. Postell would not be filing a police report, that he 

did not feel comfortable getting the police involved or 

something to that effect, and understood.  So pursuing the 

police report was no longer able, or no longer possible.  I 

reported that back to my supervisors as to the status of 

things, so at that point I was asked to get a dollar amount, 

what dollar amount of personal items was missing and ultimately 

what led up to the situation happening in the first place.  So 

at that point I began interviewing employees that were directly 
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involved, I knew Carlton was partnered with Ashanti that day, 

so I interviewed Ashanti.  I interviewed Christopher Lewis  

who had a familiarity with Mr. Postell from prior  

situations.  I looked back at what his unit was listed as, I 

looked back through our written communication in Teams to see 

if it was a unit that was listed in our Teams chat as, you 

know, being occupied when it shouldn’t have been.  I 

interviewed other residents, other neighbors, other, you know, 

roommates, staff members, I interviewed anybody that I could 

possibly interview in this process because I wanted to believe 

the best and I do believe that, you know, something happened.  

I have to cast a wide net to figure out what exactly happened 

and present that information to the people who make the 

decision on what’s going to happen next.  So that took I 

believe about two days to interview everyone, all staff 

members, to review the information communicated in the  

Teams chat messages, and to discuss with my higherups and my 

corporate team members on what next steps were going to happen.  

And ultimately based on a very lengthy email constructed by me 

detailing who I spoke to, when I spoke to them, the information 

provided by them in that interview, the decision came back from 

our HR department that we could move forward with termination 

for Carlton due to the theft of items since he  went outside of 

the bounds of his job description to enter a unit and remove 

items that need not be removed and take to his personal 
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apartment and used for his personal gain. 

Q So I want to ask you, actually, I want to show you a 

couple of exhibits.  I’m going to show you first is what we’ve 

marked as Defense Exhibit 20, Defense Exhibit 6, Defense 

Exhibit 17.  And so first, Defense Exhibit 20, I think you 

referenced a, a text message originated by the assistant 

general manager, Rachelle to Carlton, is that what you’re 

referencing there? 

A That is correct. 

Q And so just tell the jury what you see in there? 

A I see a message from Ms. Rachelle at about 7 or 7 pm on 

August 5th asking do you by chance, speaking to Carlton, do you 

by chance have a computer or anything else from unit 3007 that 

was trashed out, if so, can you bring it to the office.  The 

response being, yeah, I’ll bring it in a minute. 

Q And look at exhibit 17.  Is that the, and I guess, let me 

back up for a second.  So were you present in the office when 

Carlton brought these belongings to the office? 

A Yes, I was. 

Q Did he deliver them to you directly? 

A Yes, he did. 

Q And is that a fair representation of the items that he 

brought to you at that time? 

A It is.  I wish I would have moved stuff around to get 

a better idea of what’s underneath the backpack, but yes, 
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this is --- 

Q Let me just describe both the items that you see in there 

and what you recall being the contents of what he returned, let 

me back up, strike that for a second.  There’s no time and date 

stamp on that, but the text message was sent from Rachelle 

around 7:06 on August the 5th? 

A Correct. 

Q How shortly after that did Carlton arrive in the office 

with those belongings? 

A Within 15 minutes. 

Q And so again, back, and so my previous question, and so, 

if you can just describe for the jury what you see and also 

what you recall having seen at that time that is not, you know, 

visible in that picture. 

A So in the photo, it shows the footlocker, the weighted 

vest, the tower, a lamp, and a backpack, and you can somewhat 

see a computer monitor.  What you cannot easily see in the 

photo is both of the computer monitors fully as well as some of 

the other cords that were kind of at the bottom of the, not 

Tupperware, but tub, a plastic tub that was used to carry 

everything back to the office as well as Rachelle’s, Rachelle's 

feet is in the photo. 

Q And the, there’s a chest there.  Did you happen to handle 

any of these items, pick them up, move them? 

A I did not touch anything. 
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Q Okay.  So in the other exhibit that I put in front of you, 

it’s this, what we’ve marked Defense Exhibit 6, this is the 

Target receipt.  Are you able to easily find, I don’t think 

it’s highlighted, but can you find at the top there the date 

and time stamped on that? 

A Yes.  August 5th, 2022, 7:46 pm is when the checkout took 

place. 

Q So if I have the timeline down, so Rachelle sends the text 

message around 7:00, around 15 minutes later, so maybe around 

7:20, Carlton delivers the items.  Now, at that point in time, 

did he linger, or did he just drop them off and leave? 

A He did not linger whatsoever in my office.  He did try and 

say something to Rachelle in passing, but Rachelle shrugged him 

off and he rolled his eyes and said some choice things as he 

walked out. 

Q What did he say, if you recall? 

  MR. LYLE:  Judge, objection, Carlton’s not here, he 

can’t say what Carlton said, she can’t say what Carlton said, 

bring Carlton in here to talk. 

  MR. VANDENBERG:  She was present and she heard, she 

recalls what she heard, I mean, it’s an exception to hearsay so 

--- 

  THE COURT:  I think it is, well, articulate the 

exception for me.  Articulate the exception for me. 

  MR. VANDENBERG:  So the exception here would be 
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her present sense impression or an excited utterance, either 

one. 

  THE COURT:  Mr. Lyle, I’m going to allow it, 

objection overruled. 

Q So what do you recall Carlton saying at this  

time? 

A Fuck this. 

Q And so then at 7:20, he departs and then according to the 

time and date stamp on the Target receipt, that was around 

7:46? 

A (Nonverbal response). 

Q So based on your recollection, so were you in the office 

at this time until Mr. Postell, Christopher, and Myra return? 

A I was, I was in the office up until about 11:45 that night 

trying to get everything put together and figure out what next 

steps needed to happen to fix this issue. 

Q So between Carlton’s departure around 7:20ish and when 

they returned, what were you doing? 

A Working on the email to HR, documenting what came back and 

a couple of the staff members who heard Carlton’s outburst came 

into the office to ask if everything was okay because they had 

also seen similar behavior towards me during the initial days 

of turn and they just wanted to essentially make sure that 

everything was okay. 

Q And so you recall precisely or even approximately 
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when Mr. Postell and Christopher and Myra return to the office, 

did they come together or did they come separately? 

A Christopher and Myra rode together in their own vehicle, 

Mr. Postell drove his personal vehicle to Target and when they 

were putting stuff into Mr. Postell’s car, it was observed that 

he did have containers of belongings and luggage bags, that 

kind of stuff inside his vehicle so he was trying to put the 

Target purchases on top of the contents within his vehicle.  

They returned, Christopher specifically returned to my office 

sometime between 8:15 and 8:30.  He confirmed that they were 

able to get, you know, the minimum basic items for Mr. Postell, 

things like, you know, toothbrush, toothpaste, toilet paper, 

things that you’re going to need through the night.  And he did 

confirm that Mr. Postell was going to stop by the next day to 

get an update on everything that was happening.  So, and that 

was also in conjunction with I was able to return his 

belongings to him, he turned on the computer, the computer 

screens were blue, that whole interaction.  So once Mr. Postell 

took his belongings, so he, my understanding is he went to his 

apartment, emptied the contents of his vehicle, came back and 

picked up the rest of his stuff.  I could be misremembering or 

misunderstanding that, but somehow Mr. Postell specifically 

removed his items from the office.  And just to emphasize, no 

one in the office touched the items once Carlton brought them 

back until Mr. Postell picked them up himself and started 
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moving them.  And so Mr. Postell took his belongings and took, 

went back to his apartment.  Christopher Lewis stayed and 

backtracked what happened from everything prior to August 5th 

to that moment, just trying to understand what had happened and 

also to disclose to me what he saw inside the car.  What Myra 

had communicated to him during the car ride about wishing that 

she had said something sooner, that essentially, she wishes 

that she, to her words, had leadership qualities so that some 

of this could have been circumvented. 

Q And so when, if I recall, there was a conversation with 

Mr. Postell’s mother, was that on August the 5th or was that a 

subsequent day? 

A There was a conversation on August 5th, there were 

conversations on August 6th, there were conversations nearly 

daily in the days immediately after the incident, and it was to 

ultimately figure out the dollar amount that everything was.  

And in those conversations, it was, you know, one, giving her 

an overview, a status update on what was happening, you know, 

is the employee going to be fired, when exactly that was going 

to happen and explaining that I could not disclose that type of 

information.  But based on my information that I was able to 

obtain through my investigation this is what I’m able to share 

with her at this time.  And that information was confirmed with 

my supervisor that I was able to share that information and 

some of it was also her wanting things phrased particularly in 
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the email for her preference.  So it was, after most of the 

conversations that we had, there was some type of email 

communication that followed.  But I believe that there was one 

lengthy phone conversation that took place where there was a 

review of the information sent to her via email where there 

were certain things stated in that email that she had 

explicitly requested be included. 

Q So next I want to show you what’s, this was already 

introduced previously, but I want to show you what’s marked as 

Defense Exhibit 9.  And this, this is a text exchange between 

Mr. Postell and his mother.  And if you look along the lefthand 

margin, so the author of the text messages on the lefthand side 

is Mrs. Postell and the righthand side is Mr. Postell.  You see 

what I’m describing, they’re kind of shaded a little bit 

differently? 

A Yes, sir. 

Q So if you can, I’m looking at the bottom of that first 

page.  Do you see what looks like a piece of notebook paper 

ripped out? 

A Yes. 

Q With a list and what is the, can you tell the date of when 

that text thread, the date and time of that text thread? 

A The text thread started on or around Friday, August 5th at 

6:30 pm and when the slip of paper in text message came 

through, that was Friday, August 5th at 9:10 pm. 
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Q 9:10 pm? 

A Yes, sir. 

Q Okay.  So if I can ask you now about the first 

conversation you had with Mr. Postell and his mother.  So they, 

if I got the timeline down pat, so they got back around 8:30? 

A I believe so, yes, sir. 

Q Around 8:30, and that’s when Mr. Postell collected his 

belongings? 

A Correct. 

Q And then that date, that’s at 9:10, so did you have a 

conversation with Mr. Postell where he was holding his phone 

with Mrs. Postell? 

A Prior to them leaving for Target is when I had the 

conversation with Mr. Postell and his mother on the phone. 

Q Okay. 

A So when they got back from Target, his mother was not on 

the phone, it was just him in the office with myself and with 

Christopher Lewis. 

Q Okay.  Let’s talk about that phone call then.  So do you 

recall approximately the time of that initial phone call? 

A I would say sometime between, between 5 and 7 is when I 

became aware of it and the phone call came through, but based 

on this it’s probably closer to 6 pm. 

Q Okay.  And so you say Christopher was also present in the 

room with you for that phone call? 
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A Correct.  When Mr. Postell entered into the office area, 

he met with Christopher Lewis first, and I believe had his mom 

on the phone at the time he was meeting with Mr. Lewis.  At 

that point, Mr. Postell handed the phone to Christopher, so the 

conversation was less with Mr. Postell and more with his mother 

and Chris Lewis.  At a certain point in that conversation, 

Chris directed me, messaged me and asked if I had a minute, I 

said yes, so he came into my office and that’s when Mr. Postell 

and his mother on his phone entered my office, if you will.  

And that was when I became aware of the situation. 

Q And so it’s, is it your recollection that at least during 

that first phone call, so you hadn’t yet been privy to this 

text exchange with Rachelle and Carlton, so you didn’t 

necessarily know at that time the initial conversation about 

what Carlton had done? 

A Correct. 

Q And when you recall, and let’s go to the next page, excuse 

me, the next day, August the 6th, when was, how did the day 

begin with regards to this issue, when was the first time that 

you, you know, picked up what had, you know, ended at 11:45 on 

the 5th? 

A Around 7 am. 

Q And what was, what did you do on the 6th then? 

A At that point I reached back out to my supervisor and had 

a telephone conversation with him about everything that had 
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transpired from the last time that he and I spoke around 

8:30ish on August 5th.  Gave him a rundown and the dollar 

amount that we had spent at Target just so he had a running 

total of what we were able to purchase, and the dollar amount 

affiliated with that.  I was also able to update him that Mr. 

Postell had picked up his computer, and some of the terms I 

use, the higher dollar items that we knew we needed to recover.  

And in that conversation, he let me know that he was going to 

be reaching out to HR as soon as they got into the office to 

kind of expedite their portion and to get me updates on what I 

needed to do from that point forward from an HR standpoint.  As 

for Mr. Postell, I spoke with Nick about that, and then once 

Chris got into all this, he and I touched base. 

Q And as of August the 6th, I know you said you were, a few 

minutes ago that you were interviewing all the witnesses who 

were involved, and Ashanti was one of them.  And at least by 

point in time on August the 6th, had you met with Ashanti and 

heard her conflicting information with regards to what she 

observed in the unit? 

A I believe her conversation, my conversation with Ashanti 

did not take place until the 6th.  I believe, I don’t have the 

schedule in front of me, but I believe that she had gotten off 

of work before this unfolded, or let me rephrase, before 

Carlton brought the stuff back into the office, I believe she 

had left the office area and so there wasn’t an opportunity for 
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me to talk to her before that.  So she was working the next 

day, I was able to meet with her at that time when there was 

office coverage available for me to pull her away for a few 

minutes. 

Q Okay.  So August the 6th, so let’s take, let’s go through 

that day, so with regards to this.  So what were you doing with 

regards to Mr. Postell’s, this incident? 

A On the, well, I followed the operational side from the HR 

standpoint, it’s touch base with supervisors and having a 

conversation with my HR department to figure out what I needed 

to do, what information they needed for me to obtain so that 

they could make their decision on where to go from here, as it 

was new territory for me to have an employee steal from a 

resident.  With that being said, the other side to it was 

meeting with Christopher Lewis and Rachelle to discuss what we 

need to do for the day in regards to, you know, leasing 

efforts, turn, because we are still actively involved in turn 

during all of this.  And asking Rachelle to kind of take on 

more of the roles when it came to the FASs and getting those 

out to people who did not have deposits on their accounts, a 

little bit of wiggle room on that front.  We also had end of 

month closeout for the property, so that was something that I 

had to get through.  And then addition to all of that, I knew I 

needed to follow up with Mr. Postell and his mother and give 

them an update on where we were at.  During the course of that 
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day, my maintenance supervisor stopped by the office and 

casually said something and came back a few minutes later and 

brought a computer chair stating that he found it in a 

different storage location.  When I asked him why I wasn’t able 

to find it, he said that it was hidden, that they had put it 

behind some items that would be too heavy for a woman to lift.  

And with that, I was then able to call Mr. Postell and let him 

know that we did find another item of his belongings and asked 

him to stop by the office to pick it up.  At that point, he 

did, I don’t recall if he had his mom on his phone at that 

point.  I do believe that we had a conversation at some point 

that day, though, but I don’t know, I don’t recall if it was 

when he first walked into the office that his mother was on the 

phone, but the comment that he made when he was picking up his 

chair is something to the effect of he just wants all of his 

stuff back, he’s tired of everything kind of piece milling 

coming back in.  And I asked him if there was anything else 

computer-wise that was missing or if he had an update on why 

the computer screens were blue, and he said that he was still 

troubleshooting, figuring out why the computer wasn’t working.  

But it, he was frustrated, understandably so, so he picked up 

the chair and left. 

Q So again, based on your recollection, at this point in 

time you had not yet interviewed Ashanti? 

A I believe earlier in the day before Mike Allen 

ROA 000634



  248 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

brought the chair back, I was able to talk to Ashanti and hear 

her side of events, hear her recollection of events. 

Q And so, but, you know, as far as, you know, your, your 

investigation went, so you were hearing kind of conflicting 

information at this point from, based on what was allegedly in 

the unit versus now what you’re hearing from Ashanti? 

A No.  The conflict of information didn’t occur until Ms. 

Postell sent in the spreadsheet of information that she claims 

was in the unit.  Mr. Postell, to my recollection, never 

explicitly stated that everything on that list was inside the 

apartment, that it was his mom that put together the list, and 

his mom is the one who sent him the list. 

Q So on the 6th, so what, if you don’t know precisely but 

approximately when that chair was picked up, was it morning, 

afternoon? 

A I want to say it was late morning, early, like just before 

lunch. 

Q So then anything else the rest of the day on the 6th? 

A Nothing else on the 6th.  I went back to both of the 

storage locations and moved any and everything that I could to 

see if there was anything else that was not seen the night 

before or anything else that had been taken, and I did not  

find anything else at that point in time.  And at that point, I 

felt as though all the stones that could be turned had been 

turned. 
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Q And so you were, at least as of the 6th, you felt 

confident that whatever other belongings that might be out 

there of Mr. Postell’s that you had done your due diligence to 

locate them? 

A Correct.  And to that point, when we thought everything 

was missing, specifically with the electronics, that was one of 

the reasons why the sheriff’s department wanted a police report 

on file so that they could have the serial numbers to make sure 

that if Carlton did not return anything or if the person who 

stole the items who ultimately came out to Carlton did not 

return the items and attempted to pawn them, that we would be 

able to identify those stolen items through the serial numbers 

on the electronics. 

Q So I just want to pause and talk about the courtesy 

officer.  So what is the role of the courtesy officer, 

particularly at The Rowan? 

A At The Rowan the courtesy officer is an extra point of 

safety if you will.  He is someone who helps onsite, he assists 

with our, I can’t remember what they’re called, we have a 

vendor who does what’s called rolling inspections during the 

evening hours.  The courtesy officer does something similar, 

but helps during the morning hours, during the daytime, but is 

also onsite, you know, to respond to any type of emergencies, 

urgencies.  And if there are any issues because it’s a gated 

community, if there are any issues with getting emergency 
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personnel onsite, he lives close enough to the gate that he can 

also assist with clicking emergency responders into the 

property.  So he was kind of an assistant of sorts in many 

ways. 

Q Was he an employee of The Rowan? 

A He was not. 

Q So he, and since Richland County has the jurisdiction over 

The Rowan, he was a deputy with the Richland County Sheriff's 

Department? 

A Correct. 

Q And how many courtesy officers at this time did The Rowan 

have? 

A In August, they only had one courtesy officer. 

Q And are there any benefits from being a courtesy officer 

with regards to The Rowan? 

A The ownership group has agreed that courtesy officers 

would receive a 100 percent rental reduction, meaning that they 

were not paying rent in order to be a courtesy officer at the 

property. 

Q And so can you just describe for the, I mean, I think 

you’ve done an adequate job of their, what type of incidents 

might the courtesy officer be called upon to respond to? 

A So it could be something as simple as a resident has a 

flat tire, the courtesy officer keeps one of the mobile 

inflatable, not inflatable, but compressor, air compressors in 
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their vehicle to help with that.  They also in the event that 

someone calls due to a noise concern, a roommate issue, 

anything along those lines the courtesy officer is someone who 

can also respond to those incidents.  If, you know, there’s a 

911 emergency that gets called in, he also has a radio so that 

he can hear that and if he hears that it is at the property or 

an address at the property or near the property, he’s able to 

respond quickly and ultimately having a more favorable outcome 

in the event of a medical emergency or something along those 

lines. 

Q And so as of the 6th, I guess, as far as your position on 

Carlton’s actions, I’ve heard you use theft and stolen 

property, was it clear in your mind that that was what had 

transpired? 

A After a thorough investigation was completed and I had 

interviewed every person that I could, the only logical 

conclusion that I could come to was that Carlton, outside the 

job description that he was employed to do abused his 

privileges and went into someone’s unit and removed things  

that were not his to remove by failing to comply with 

directives and took them into his personal possession so he 

could have a personal gain from them.  So short answer is  

yes, I believe that Carlton did in fact steal from a resident 

based on an extensive and expansive investigation that I 

performed. 
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Q And as of the 6th, I think you testified a few minutes ago 

that, you know, Carlton was put on, he was on temporary leave 

is that --- 

A Correct. 

Q And he was, describe to the jury that, this was on the 6th 

so the day after, so who was present in that meeting with 

Carlton and then yourself? 

A So during the conversation where Carlton was placed on 

administrative leave, his supervisor, Mike Allen, was inside 

the office, I was inside the office and Christopher Lewis was 

inside the office, he served as a witness. 

Q And do you remember it precisely or even approximately 

when that meeting occurred? 

A Sometime between 8 am and 10 am. 

Q Okay. 

  MR. VANDENBERG:  Your Honor, I know we discussed the 

timing, so we’re at a good breaking point, we have some 

significant amount in addition to work on, so I don’t know if 

this is a good time for a break or we should, we can continue 

forward, but we have a bit more ground to cover. 

  THE COURT:  If this is a logical stopping point --- 

  MR. VANDENBERG:  It is, Your Honor. 

  THE COURT:  --- for you, I think it’s better that we 

break for lunch.  I assume all of you submitted your lunch 

requests? 
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  CLERK:  Their lunches are already in the jury room 

right now. 

  THE COURT:  Let’s break for lunch.  Yes, sir?  I’m 

sorry. 

  MR. LYLE:  Since it’s been suggested they brought 

their lunch, I’m happy with coming back as quickly as Your 

Honor would have us.  I don’t need any break. 

  THE COURT:  Well, I want you all to be okay, but 

since you don’t have to go out to lunch, can we get back in an 

hour? 

  JURY:  Yes. 

  THE COURT:  So it is 12:30, let’s try to resume at 

1:30. 

  MR. VANDENBERG:  Thank you. 

  THE COURT:  Thank you all. 

 (Jury exiting Courtroom.) 

  THE COURT:  You may get lunch, please don’t talk to 

anyone about your testimony.  And I just want to say that I 

hope you continue to feel well or are feeling better. 

  MS. FLOYD:  I think something on my stomach would 

definitely help, thank you. 

  THE COURT:  Alright.  Good enough.  I don’t know, I 

know things are going pretty fast paced, I’ve looked at Mr. 

Lyle’s charges, and subject of course to your motions, and my 

rulings, I’m okay with them.  I want to get your thoughts on 
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them and of course if anything else you’ve pled, and 

mitigations, I need a charge definitely on that.  I know things 

are moving pretty quickly. 

  MR. VANDENBERG:  I haven’t looked at them yet, I 

think that’s what I’m going to do now.  And the only thing is 

that I, if they’re not already in there, I think that we 

haven’t really gotten to, you know, the discussion of 

approximate cause issue, but I know there’s a standard charge 

about intervening causation.  So, and I think, you know, I 

don’t know, I mean, it’s not a long instruction, but there’s, 

it's one of those issues that, you know, it’s, proximate cause 

is hard enough for lawyers to understand let alone jurors, so, 

I’m sure you’re capable but again, that’s if --- 

  THE COURT:  I’ll certainly take a look at that, but 

if you’ll take a look at his charge. 

  MR. VANDENBERG:  Alright. 

  THE COURT:  Thank you all. 

  MR. LYLE:  Thank you, Your Honor. 

 (Off the record.) 

  THE COURT:  Is everyone here? 

  BAILIFF:  Yes, sir. 

  THE COURT:  You may bring them in, please. 

 (Jury entering Courtroom.) 

  BAILIFF:  The jury’s seated, Your Honor. 

  THE COURT:  Thank you.  Do we have everybody back? 
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  BAILIFF:  Yes, Your Honor. 

  THE COURT:  Thank you.  Yes, sir, Mr. VanDenBerg, 

your witness. 

  MR. VANDENBERG:  Thank you, Your Honor. 

Q So Katie, when we left off on the timeline we were going 

on August the 6th, August the 7th of 2022.  And so I’d like to 

take you back to that date, and I think we were on August 6th, 

if you can just finish out that day then we’ll get to the 

events of August 7th, but again, I bring up the discussion 

about the events you’re experiencing in relation to the 

incident that happened with Mr. Postell.  So you, you were 

talking about the courtesy officer, their role, I think if you 

could pick up there, if you could remind me what we were 

talking about and then we’ll pick up from there. 

A So we were discussing kind of the roles that the courtesy 

officer played at The Rowan, and just to highlight a few of 

those items.  It’s to help residents if, you know, they call 

for a noise issue, any dispute, more urgent, emergent care 

responses.  In this instance, if a resident wanted to file a 

police report, he would be able to assist with that instead of 

having to send someone up to the sheriff’s department or have 

them kind of chase someone down, someone who lives in the 

community and help facilitate that report and make it a little 

easier for someone.  So in this instance, that’s ultimately why 

the sheriff’s deputy was contacted is I wanted to make sure 

ROA 000642



  256 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that it was available to the resident if they wanted to proceed 

with pressing charges, additionally, the concern about the 

serial numbers on the electronics that would allow us to locate 

if any of the electronics were not returned, we could locate 

those at pawn shops if the person attempted to pawn those.  And 

just to make sure I cross my T’s and dot my I’s on the response 

that would be needed to address this wholistically and make 

sure that we were timely in our response. 

Q So in, with regard to Carlton Brown, at some point in the 

day, I mean, and you had been even on the 5th into the 6th, 

you’ve been in contact with HR with your immediate supervisor, 

Nick Hooser.  So internally there was a discussion already 

about what to do personnel wise with regards to Mr. Brown, if 

any, and so, and, you know, ultimately, the decision with 

regards to the human resource’s disciplinary action, is that, 

does that rest with the general manager? 

A So the general manager is responsible for making, 

gathering the facts and providing them and discussing options.  

No acts are equal and should be treated as such because it’s 

always context to what’s going on in a situation.  So as such, 

my responsibility, and anyone’s responsibility as a property 

manager would be to gather the information, collect as much of 

it as possible and to provide that, discuss it with our HR 

representatives.  The HR representatives work with a third 

party company called AFP, and seek their advisement on what 
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ultimately would be the best approach for a certain decision.  

So part of the delay was due to that information being sent to 

a third party to review and make the, make a suggestion, make a 

decision and for me to hear back from our HR representative on 

what they, what their decision was.  So I’m to collect the 

information and to provide it to my supervisor and to HR, HR is 

ultimately responsible for making the decision one way or 

another and everything in between. 

Q And so if you could name, just for the record, who the, 

your HR representative was? 

A My point of contact would be a person by the name of Verva 

Patel. 

Q So she was the person in HR who would be making this 

decision about any action, punitive or otherwise, with regards 

to Mr. Brown’s employment? 

A Correct. 

Q And then ADP, they advise Verva and others or do they 

directly advise you or is it just they’re advising  

HR? 

A They’re advising HR; they are used when making certain 

decisions specific to termination. 

Q And so on the 6th Mr. Brown was put on administrative 

leave, I think that was the term, and was that after consulting 

with HR or was that your decision? 

A That was with consultation of HR. 
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Q And so you had this meeting with, you know, Mr. Brown and 

his representative who was his supervisor --- 

A Correct. 

Q --- Mike Allen and then Christopher Lewis was present when 

you placed him on administrative leave? 

A Correct. 

Q So at least at that point in time preliminarily, the facts 

were supporting that Mr. Brown had not just committed some 

violation of Campus Advantage, their internal policies, but may 

have also committed a crime, or maybe some civil infraction? 

A Correct. 

Q Do you recall approximately, did you have any phone 

conversations with Mr. Postell and his mother, and or his 

mother on the 6th? 

A I’m sure that there was because I believe the 6th was when 

we were able to locate the computer chair.  It would have taken 

place after Carlton was placed on admin leave. 

Q And was it during any conversation on the 6th, strike 

that.  So was there, at any point in time did you inform  

Mr. Postell about Carlton Brown’s alleged theft of his 

property? 

A The mention of Carlton’s involvement with all of this, one 

was left vague, so it wasn’t a named person, it was just an 

employee was involved in an incident and Mr. Postell and his 

mother were notified at a later date once the investigation was 
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concluded, and as to the result of that investigation and 

ultimately the final decision. 

Q And was that, I mean, are we talking several weeks after 

the 5th or 6th or are we talking just several days after? 

A I believe, I wouldn’t even say several days, I think it 

was the next day after I had an opportunity to discuss the 

information and the findings with Mr. Hooser and received 

information from our HR department and I was given approval to 

provide certain information.  That is when I had that 

conversation with Mr. Postell and his mother. 

Q So when you say you were given approval, was that Mr. 

Hooser’s approval to share that information or was it HR’s --- 

A Mr. Hooser’s approval. 

Q Okay.  So let’s go now to the 7th, this was a Sunday, 

Sunday August the 7th.  Again, how did you start the day if you 

remember precisely or even approximately of how the day began 

with regards to this incident? 

A Okay.  So with regards to this I believe I was starting my 

day fairly early, following up, very similar to the day before, 

following up trying to figure out what next steps needed to 

happen.  So at that point, a lot of the discussions were 

happening at a higher level of what do we need to get from the 

resident in order to, to fix it, for lack of a better phrase.  

You know, can we get a list of what specifically was missing, 

can we get information on the value of those items, can we get 
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receipts, and that’s ultimately the conversation, I don’t 

remember the exact date, but I do remember that both Mr. 

Postell and his mother and Mr. Lewis were all privy to the 

discussion on, you know, once I was told what specifically was 

needed for us to, for lack of a better phrase, cut a check, 

that was communicated to Mr. Postell and his mother the same 

day.  And in that conversation, I want to say it was within 

like three to four days of all this unfolding, so like three or 

four days from August 5th is when this information was coming 

out.  And at no point in time did I say that we were not going 

to be paying something.  It was always, hey, I just need to 

figure out the logistics in order to get the, to cut a check.  

And so in doing that there were continued conversations about, 

you know, I need to know what specifically is not accounted 

for, I need to know the dollar amount and any purchase receipts 

and things like that.  And that conversation specifically 

happened with Mr. Postell in the room with his mom being the 

main person talking.  She was saying that she can provide me 

with a list of items that she would work with Mr. Postell, and 

she let me know that she’d get the receipts together and she 

mentioned putting it into an Excel spreadsheet, and I said that 

would be helpful in order for us to get on our side a check to 

be cut.  We would need the documentation not only of what was 

missing but also the receipts to show proof of purchase.  So 

that was the first time that it was asked for not only a dollar 
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amount of what we’re needing, but a very brief overview of 

what’s going to be required in order for us to get that check 

to them. 

Q To set expectations about what the process looked like 

internally at Campus Advantage? 

A Correct. 

Q So I’m just going to digress for a moment and just talk 

about maybe some of these instances where Campus Advantage is 

called upon to provide compensation to a resident.  So let’s 

say it’s a scenario, you know, that there’s a water leak in 

front of a washer, dryer, you know, water heater leaks, there’s 

rain, the roof crashes in and damages a tenant’s personal 

property, something beyond, you know, their responsibility, 

it’s something that’s outside, you know, their area of 

responsibility.  So would the process be similar if, you know, 

you got a call from the tenant and said hey, your washer, you 

know, the washer, dryer, you know, line busted and so now 

there’s water flowing in my apartment damaging my personal 

property, etcetera.  So what would the process, would it be 

similar to that situation? 

A To a degree.  So what’s unique about this situation is 

that the resident was a party to the conversations, but the 

resident was not advocating for what he wanted.  And I point 

that out because the mother, during the conversation when 

discussing about reimbursement explicitly stated that she 
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wanted a check in hand with that dollar amount which is doable, 

it adds a delay in processing that because of how we have to 

add the person in as a vendor in our system to physically cut 

the check for audit purposes.  So with that, in a typical 

situation such as a water pipe burst, we would add that as 

credit onto the person’s account.  In this situation, that was 

not requested, it was rejected, it was explicitly stated that 

they wanted a physical check in hand for that dollar amount, 

and because of that, it was going to create a delay in getting 

any of this processed. 

Q So let’s talk about the, I guess, the dollar amount that 

you keep referencing.  So do you remember, you know, if you 

remember the exact date, but otherwise it’s a, you know, an 

approximate range of dates when the first mention of a dollar 

amount arose? 

A The first mention would have been August 5th and it was a 

dollar amount referenced to the computer, if the computer was 

no longer working, the tower and the components within the 

tower, my belief was estimated at anywhere from $3,500.00 to 

$5,000.00, with it being a custom built computer, that sounded 

reasonable. 

Q And so, let’s slow down and talk about that.  So where was 

this conversation taking place? 

Q In my office with Mr. Postell, this was when his mother 

was not on the phone, so this is after we were able to recover 
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the items and he was emphasizing that he just wanted his 

computer which we were able to recover, he, it was Mr. Postell 

in the room, myself, and then Christopher Lewis was also in the 

room. 

Q And so this was after you had returned the items that we 

saw earlier? 

A Correct. 

Q And so you had already turned the computer on and it was a 

discussion about the graphics card? 

A Mr. Postell turned the computer on, but yes, he mentioned 

that it could, his initial assumption was that it could be a 

graphics card, but he would not know until he had a chance to 

essentially take his computer apart and troubleshoot, which 

again, is not uncommon in that situation. 

Q Okay.  What about the, any other contents from his  

room? 

A He did not mention anything at that time.  He did say that 

he was going to have to compare what he already had in his 

possession to what he, I may get the exact verbiage incorrect, 

but something to the effect that he needs to compare to what he 

currently has to what he lost.  And I, to be clear, I did not 

expect him to give me a detailed list of everything he needed 

on August 5th, but he did say that he was going to need some 

time to think about it and he was going to work with his mom to 

get us a list together, and I said that was okay. 
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Q Okay.  So now back to August 7th.  So did you have, I 

guess, when was the first conversation including Mr. Postell’s 

mother where a dollar amount was discussed? 

A It could have been as early as the 6th, but I don’t think 

that it was, I want to say that it was probably a day or two, 

two or three days after August 5th.  I knew that it was going 

to take them some time and I asked them to take the time to 

make sure that they thoroughly provided everything that could 

not be accounted for.  So it may have been August 7th, maybe 

even August 8th when the initial verbal dollar amount was 

stated to me. 

Q Okay.  So Monday, August the 8th, okay.  So, and so let’s 

talk about that.  That conversation where the dollar amount 

was, so can you just tell the jury about the context when this 

conversation took place. 

A So in that instance, Mr. Postell came back to the office 

since it was Monday, it was a quote unquote regular business 

day.  So Mr. Postell came into the office and met with Chris 

initially and attempted to get his mom on the phone, the cell 

phone, and she wanted to talk us.  So Chris brought Mr. Postell 

into my office where we had the conversation with his mother on 

the phone.  During this, Mr. Postell sat in the room, but did 

not have a lot to add to the conversation, about 95, the 

conversation was with his mother.  And during that conversation 

his mother was discussing the various things that she knew that 
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she had bought for him that, and then told him a couple points 

that he would need to find out the dollar amounts of things 

that he knew he bought for himself, just being very motherly, 

wanting to make sure that nothing, that her son was taken care 

of and protected in all of this.  And in that discussion is 

when she gave a conservative estimate of anywhere from 15 to 

$20,000.00 minus the cost of the computer.  And so in that 

conversation is when I started kind of piecing together, okay, 

this is going to be a very large dollar amount.  After the 

conclusion of that conversation where Mrs. Postell pointed out 

that it could be 15 to $20,000.00, I took the time to call my 

supervisor and bring him into what was going on and gave him 

the dollar amount and he said a soon as we get receipts, we can 

work on getting the check cut.  So with that being said, the 

next conversation reiterated that I was just going to need 

receipts, I was going to need the list of items, and again, the 

supporting receipts.  We did not at any point during that 

conversation say that we were not going to pay him the 

$20,000.00 or the 25 with the estimates of the computer, we 

were just asking for the receipts.  And I was being told by 

Mrs. Postell specifically that she believed she had used credit 

cards for it, so she’d be able to pull some of that information 

based on like prior purchase history, things like that.  And 

that she would be able to do her best to get some of those 

receipts put together, but it was going to take time, again, 
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understandable.  And I believe that was also the conversation 

that led to her emailing that she wanted the check made out to 

her specifically and that it needed to be, I believe it was 

$20,000.00 at that time, she may have put $25,000.00 in the 

email because, you know, the cost of the computer. 

Q Now, so with, in the student housing business, even though 

you have these, you know, sometimes, I mean, often times 

they’re adults when they arrive or at least the age of 18 where 

they can sign the lease contract, but even in that instance 

it’s not uncommon for the residents to also have a guarantor? 

A Correct. 

Q And so the guarantor is, you know, from time maybe even 

often a parent? 

A Correct. 

Q And so it was, Mrs. Postell was the guarantor on Mr. 

Postell’s lease? 

A Correct. 

Q So she was not a party to the lease agreement, but she  

was a separate guarantor meaning she was a party to that 

agreement? 

A Correct. 

Q So let’s go back to the 7th.  So there’s a mention, this 

is the first time there was a conversation, and was Mr. Lewis a 

party to this conversation? 

A Yes. 
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Q So between you, Mr. Lewis in the room, Mr. Postell was  

in the room and Mrs. Postell was on the phone, then there  

was the first mention of somewhere I think I heard you say  

15 to $20,000.00.  And I just want to understand correctly,  

did you say that while you were still on the phone with those 

parties that you called Nick Hooser or was that  

after? 

A That was after. 

Q Okay.  So you have the conversation, the conversation 

about the receipts and then mister, was Mr. Postell in the room 

when you called Mr. Hooser? 

A He was not.  I wanted, once he hung up the phone with his 

mom or put her on mute, I can’t remember which one, but he I 

think had like just a simple question or two I don’t remember 

exact, but once I wrapped up with him, I let him know that this 

is what the next steps were going to be, I was going to have my 

supervisor just double check and make sure that, you know, I 

was doing what I needed to do to fix this.  I also want to note 

that during that same conversation it was reiterated the option 

to be let out of his lease, that the check would be coming 

regardless, but because I understood that this could be a 

sensitive thing given some of the concerns that his mom had 

expressed in the previous conversations leading up to that, 

that I just wanted to let him know that he still had that 

option to be let out of his lease if that’s what he wanted to 
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proceed with.  And he again reiterated that wasn’t something he 

was interested in doing. 

Q If you can just, I don’t recall you mentioning, but if you 

did already, my apologies, but if you can just reiterate for 

the jury what those concerns Mrs. Postell had that she relayed 

to you? 

A Yeah.  So one of the concerns specifically on August 5th 

was that an employee went into her son’s room, that the 

employee theoretically would still have access because we do 

have keys onsite, we have hard keys, and legitimate concern.  

The next concern was obviously if it could happen again, if it 

does happen again, what does our reaction to that look like and 

she wanted to know the details and point out where there can be 

some improvement in supervision with employees in key 

management.  And some of those were concerns that I also 

brought up to Nick and discussed how we can better approach it 

moving forward. 

Q Okay.  Now, back to August the 7th.  So Mr. Postell leaves 

the office, you call Nick Hooser and you have a discussion 

about now you’re, I guess clarified the expectation about what 

this damage claim might look like? 

A Yes, sir. 

Q So at this point in time, you’re still, I guess you’re 

still working with Mr. Postell and his mother? 

A To my knowledge, I was working in good faith, yes. 

ROA 000655



  269 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And so the, and correct me if I’m wrong, but you had 

already had the meeting with Ashanti Young on the 6th and from 

her had an understanding of what at least from her perspective 

were the contents of Mr. Postell’s room? 

A So at that point in time, my conversation with Ms. Ashanti 

was that she was on the golf cart and that she had not 

physically gone into the room.  It wasn’t until a later 

interview after Carlton was terminated that she then informed 

me that she was in fact in the room.  So based on the form of 

the question at that time, Ashanti’s story was that she was on 

the golf cart and was not physically in the room. 

Q Okay.  When, so you recall the date, even in this just 

relation to these conversations on the 8th, 7th or 8th with Mr. 

Postell and his mother, when did you have that next 

conversation with Ashanti Young? 

A So initially my conversation with Ashanti was, I would 

have had daily conversations with her, but that specific bit of 

information about the contents of the apartment did not come 

out until I think around the time that this, that this Court, 

this hearing was filed, this case was filed --- 

Q Case was filed. 

A Yep.  Was around that time, so when the process server 

came into the office, Ashanti was one of the ones working, the 

process server was doing their thing, Ashanti let me know what 

was going on, that’s when she casually mentioned that I don’t 
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remember seeing anything inside the apartment except for a 

couple of boxes.  And that’s what prompted me to start asking 

like this is a change of story, what are you talking about. 

Q Okay.  So August the 7th, you’re, let’s go ahead actually 

to August to 8th.  Do you recall, I guess, around that 

timeframe, so the next conversation you may have had, you said 

you were having daily conversations, do you remember anything 

that stands out about the subsequent conversation with Mr. 

Postell and his mother regarding this incident? 

A The only thing that stands out to me is that, a couple 

different things.  Mr. Postell seldom was an active 

participant, he typically let his mom take the lead, and by 

typically, I mean with the exception of maybe two conversations 

over the course of three weeks.  His mom was my point of 

contact, and that was at her request, and I believe in one of 

the initial conversations she did state that she did want me or 

Chris, Christopher was talking to Mr. Postell without her 

present.  During one of those conversations when he kind of 

dropped, I don’t remember if he dropped in or Chris had 

scheduled a time for him to come in so we can give him an 

update, he did have his mom on his phone and I want to say it 

was like a week or so into like asking for the receipts or 

waiting for the receipts to come in.  On his cell phone, there 

were text messages coming in, and his mom on that particular 

day was very irritated and was very intentional with her 
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expectations and very not, she didn’t want to hear that she 

needed to provide receipts, she wanted to be told that day that 

she was going to have a check in hand that day, which even if 

we did cut a check, it’s coming from Austin, Texas, she would 

want it mailed to her address in Georgia, that’s not going to 

happen.  And during that, Mr. Postell ended up actually muting 

her initially and apologizing for her behavior towards myself 

and towards Chris Lewis.  And at a certain point in time, I 

can’t remember how exactly the conversation turned, but he 

ended up hanging up on his mother and quote and said as he was 

doing it that she’s just doing too much and apologized again 

for his mother’s passionate tone with us and just wanted to 

emphasize that he just wanted to get this over with, he just 

wanted to get his check, that that would help his mom calm down 

a little bit.  So I advised I understood and just asked that 

he, again, work with her, as soon as you get the receipts we’ll 

move forward with it.  So there were a couple of instances 

where, well, he was in the office, he would mute his mom and 

apologize for some of the things that she was saying.  It was 

not uncommon for her to have, I don’t want to say unreasonable 

expectations because what she was asking for made sense, but 

the timeframe and the turnaround that she was asking for could 

not logistically happen.  And so when that was told to her, she 

was understandably frustrated and that’s when Mr. Postell would 

either mute her or in that one instance, he would hang up on 
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her.  And then as the conversations continued on the screen of 

the phone you could see text messages coming in from other 

people and it did appear at one point that a text message came 

into the effect of it doesn’t matter, she’s going to have to 

pay anyway.  Not sure what the context to it was, but something 

to that spirit was an incoming text message that I did see, and 

that’s why I say I was under the assumption we were discussing 

it in good faith, but in hindsight, it does appear that that 

may have been around the time that they retained an attorney 

and here we are today. 

Q So talk about this kind of, generally this period of time 

where you’re having these discussions.  So since you hadn’t got 

from Ashanti this, you know, being more specific perspective on 

what the contents were, the Campus Advantage position and yours 

personally was just, you’re awaiting this process to be 

completed.  So you, you set your expectations, you request 

these receipts, it seemed like both parties were, you know, 

operating in good faith, there was a dollar amount mentioned 

and that was, you know, provided that there was the 

documentation to support that, you know, Campus Advantage at 

least, your superior essentially were onboard with that? 

A Yes. 

Q I want to show you what we’ve marked as Defense Exhibit 

10.  And you’ll see, this is, I mean, this was produced, my 

recollection is that this was produced to us so we initially 
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were served with the discovery request which we produced and 

then we served a discovery request in, that’s why it’s Campus 

Advantage emails, but what you’ll see at the bottom is the 

smart bate stamp, do you know what the bate stamp is?  It’s the 

right, bottom right, it’s just, it’s stamped by the, you know, 

the, an attorney’s office in the document production.  So when 

you see it at the bottom of this page, I’m going to reference 

it as we go through these pages, the page numbers, you know, so 

for example, the first page of this document is Postell’s 0017, 

do you see what I’m talking about? 

A Okay. 

Q Okay.  So I want to draw your attention initially to, it’s 

the second page in this pack, but it’s Postell 0018 at the 

bottom? 

A Yes. 

Q And looking at the top email up here, and it’s this email 

dated Thursday, August the 18th at 3:59 pm.  In that second 

paragraph, and this is from Mrs. Arnold and it’s, it was 

addressed, you don’t see your addresses in there, but this is 

addressed to Ms. Floyd and Christopher, I’m assuming that’s you 

and Christopher Lewis? 

A Correct. 

Q Do you recall this email? 

A It does look familiar. 

Q So this was on August, Thursday August 18th, and 
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there’s reference here in the second paragraph, and if you 

could read along, so this was based on me providing the cost of 

disposed items, the amount of $20,000.00 was provided to both 

Ms. Floyd and Christopher on Monday, August the 8th, 2022 

excluding the computer damage.  Does that sound, you know, just 

based on what your testimony was whether it was the 7th or the 

8th the time when you received that dollar amount? 

A That’s correct. 

Q Okay.  And so I next want to draw your attention to, if 

you flip back towards the back of the package, and this is, at 

the bottom righthand corner it’s Postell 0024? 

A Okay. 

Q And so this is starting here in the middle of the page, 

mine’s highlighted, but you can see Monday, August the 22nd at 

3:45 or excuse me, 3:43 pm, again from Ms. Arnold, the second 

paragraph it starts as requested by phone from Katie, 

Christopher, on Thursday, August the 18th at approximately 3:30 

pm.  Please see the attached estimated list of items that were 

illegally disposed of from apartment 3007A.  So on August 22nd, 

is that when you received, if you refer to this, the 

spreadsheet that you discussed with Mrs. Arnold? 

A Correct.  That was when we received the spreadsheet, but 

not the receipts. 

Q And so I want to next show you what we’ve marked as 

Defense Exhibit 15.  Does that look like the spreadsheet 
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email that was attached to this August 22nd email? 

A This does look like it, it is $2,500.00 more than what was 

discussed. 

Q So but do you recall receiving that spreadsheet? 

A Yes, I do. 

Q Okay.  And it was on August 22nd? 

A Correct. 

Q And my apologies for the clarity of, it’s been reproduced 

several times, it’s not the best source.  So the loss occurred 

on August the 5th, there was a discussion starting that day, 

continued over the next couple of days, you set your 

expectations over the course of these next now several weeks 

where you were awaiting what you would anticipate were 

receipts, at least this spreadsheet that had been, that you had 

discussed and August the 22nd you received this spreadsheet? 

A Correct. 

Q And do you recall approximately when you were first made 

aware that Mr. Postell had hired an attorney? 

A I don’t think it was too long after that.  I know I 

received an email from his attorney, I think within a few days 

of receiving this.  In addition to receiving the list of items, 

there was also included in the email that if we did not, if she 

did not, Mr. Postell’s mother did not have a check in hand by, 

I want to say the 24th or the 25th, that she will be retaining 

an attorney.  And just to give context, it would take a minimum 
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of seven days for us to process a check, so just in that demand 

alone I knew that we weren’t going to be able to get the check 

cut that day and give it to her in hand, we do not have 

structure to print out a check in the office.  So, and that had 

been expressed to her numerous times that it takes at least 

seven days.  So from that email, receiving this I think within 

a few days is when I received Mr. Lyle’s email notifying me of 

the intent to file a lawsuit or whatever the term is and we 

then I want to say within an hour of receiving this email I 

immediately replied with if you can please ask your clients for 

the receipts, I’m happy to cut a check as quickly as possible 

or start the process to cut the check as quickly as possible, 

we’re just waiting on receipts.  And I believe his response was 

something to the effect of please forward this to your 

attorney, so… 

Q So I want to back up.  So the, the, at some point between, 

you know, August the 5th when this incident occurred and August 

the 22nd, had you completed your investigation? 

A I had, yes, sir. 

Q And so I want to draw your attention to, and there’s a 

Plaintiff’s Exhibit in this regard as well, but this is what 

we’ve marked as Defense Exhibit Number 7.  Do you recognize 

that email? 

A I do. 

Q And if can you just tell the jury what that email’s  
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about? 

A Yes.  So this is an email that was constructed by me and 

drafted by me that outlines from start to finish every aspect 

of the, of this interview process to figure out what happened, 

who appears to be responsible.  And adding additional context 

for things that happened prior to that while may not be 

necessarily related to the theft of the property, did speak to 

some of the behaviors from the employees who ultimately are 

being called into question as a result of this incident.  So 

it's highlighting a lot of different moving parts, it’s a very 

long email, a very thorough email that covers the 

investigation, the outcome, and ultimately requesting for 

advise on how to proceed from this point forward.  And it was 

sent to HR department, our human resources and it also had my 

supervisor copied in so that they could all be on the same page 

about what exactly happened based on the information that I was 

told. 

Q And so is this the email that you would, and you started 

drafting on August the 5th, I think you testified that you were 

drafting an email to HR, is this the culmination of that, that 

effort? 

A So the email on August 5th is unrelated to this one, but 

the one from August 5th was a separate email from which they, 

that I needed advice on a situation that was actively unfolding 

and that turned into a phone call.  This is the start of the 
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recollection of events so that starts a new email thread, so 

the email from August 5th is different than this email. 

Q And so I think we talked about this before, but in the 

context of human resources issues, so the protocol on Campus 

Advantage at the time when this incident occurred, required 

that you as a general manager to document your findings, submit 

them to HR and your superiors, is that this document? 

A Correct, yes, sir. 

Q Okay.  So I think you, let’s touch on the email that you 

referenced.  You recall the email, the litigation email that 

you received, the date that you received it? 

A I don’t remember the exact date.  I know it was the end of 

August, so sometime in the last week of August.  I want to say 

it would have been a Monday, but I don’t want to commit to that 

because it could have been any day of the week. 

Q And was there any dollar amount attached to that, a 

request for compensation? 

A There was.  $25,000.00 is coming to mind, I, in the 

initial email or the initial letter I think it was still at 

$25,000.00. 

Q And were there any additional terms that you recall? 

A Not that I can recall off the top of my head. 

Q Okay.  Alright. 

  MR. VANDENBERG:  Your Honor, we have no further 

questions.  We reserve the right to redirect --- 
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  THE COURT:  Of course.  Mr. Lyle, your witness. 

  MR. LYLE:  Thank you, Your Honor.  I hope to be very 

brief; I’ll do my best. 

CROSS EXAMINATION 

BY MR. LYLE: 

Q Good afternoon, Ms. Floyd.  It sounds like you want to be 

called, Katie, is that right? 

A Ms. Floyd’s okay. 

Q What would you prefer I call you? 

A Ms. Floyd’s okay. 

Q Ms. Floyd.  I just want to clarify a few things.  That was 

a lot of talking, a lot of questions, a lot of answers so I 

just want to make sure we refresh some of this.  On July 25th 

of 2022, you said there were questions about the integrity of 

the turn board, is that right? 

A That’s not what was said.  

Q That’s not what you said? 

A That’s not. 

Q Okay.  What did you say? 

A That we were, on July 25th, 2022 that we were doing move 

out inspections and --- 

Q I’m sorry, say that again. 

A We were doing move out inspections and occupancy walks. 

Q You did not say there were questions about the integrity 

of the turn board? 
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A The integrity part is the part that I did not say. 

Q You did not say that? 

A I did not. 

Q Okay.  You did not say there’s a lot of inconsistencies in 

the turn board? 

A I believe that was the verbiage that I used. 

Q Okay.  So you later said that.  You also said lots of 

instances of leaving property behind, did I hear that? 

A Out of context, yes. 

Q Okay.  What, give me the context. 

A So the question was about in my experience over the course 

of my career, I have had experience over the course of my 

career with people leaving stuff inside of their apartment. 

Q Were there any other instances of people leaving stuff 

behind in their apartment at The Rowan while you were  

there? 

A I believe that there were people that left their trash 

behind, yes. 

Q Were there any non-trash items left behind? 

A I believe that there was one international unit that had 

stuff left behind. 

Q What’s an international unit? 

A The occupants of the unit were international students. 

Q Does that have any bearing on whether they leave stuff 

behind or not? 
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A The fact that they can’t pack their mattress pad with them 

in their suitcase to travel across the globe does impact, yes. 

Q So they expect you to throw it away for them? 

A Yes. 

Q Is that in the lease? 

A It is not. 

Q I also heard you say it’s not uncommon to have holdovers, 

did I hear you say that? 

A That is correct. 

Q And you said there was organized chaos? 

A Those were my words to describe the concept of turn, yes. 

Q At The Rowan? 

A Turn as a general statement in student housing, yes. 

Q Turn at The Rowan? 

A Turn at The Rowan was in my opinion organized given 

everything that I could do going into it. 

Q Listen to my question.  At your time at The Rowan, would 

you describe the turn as organized chaos or was that other 

property management facilities other than The Rowan? 

A Are we still talking about July 25th or are we talking 

about July 25th through present day? 

Q You tell me. 

A You asked me a question. 

Q Yeah.  My question was I heard you early on several times 

tell Mr. VanDenBerg that it was organized chaos.  I’m asking 
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you to clarify was the organized chaos at all during your time 

at The Rowan or are you saying that it was tranquility and 

peace at The Rowan, the organized chaos was at the other 

facilities you’ve been at? 

A So none of the above. 

Q Okay. 

A The question that I was asked earlier was about turn in 

general and the best way to describe it is organized chaos 

because you are organizing and knowing that you are going to 

run into, you’re going to run into issues.  I’ve never seen a 

flawlessly performed peace and tranquil to your words of turn 

put on by myself or by any company by any persons.  So to 

answer the question in the context that it was asked, on July 

25th, it was organized. 

Q Was it chaos? 

A Not until August 5th when everything came out that this 

incident had happened.  And even then, I wouldn’t call it 

chaos, I would still call it an issue that needed to be 

resolved. 

Q You said tenants just want to move, I heard you say that 

too, like they might go from unit A to unit B.  You said 

tenants just want to move, is that right? 

A I believe that’s what I said. 

Q Okay.  Property manager is the ultimate one responsible 

for the turn, is that right? 
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A Making the decisions on a few different things, but the 

success of the turn is determined by the leadership provided by 

the property manager. 

Q I also heard you say that Mr. Postell signed a renewal 

transfer lease.  Do you remember that? 

A I do. 

Q You did say that? 

A I did. 

Q Alright.  I’m going to hand you what’s marked as 

Plaintiff’s Exhibit 2.  Do you recognize that document? 

A Is this the same one that I was provided earlier? 

Q You’re welcome to put them side by side to find  

out. 

A It appears these are the same documents. 

Q Okay.  Explain to me on the document that I just handed 

you where it says that has anything to do with a renewal 

transfer. 

A This one wouldn’t. 

Q So is it your testimony that there’s another lease that’s 

a renewal transfer in addition to that lease signed by Mr. 

Postell? 

A My testimony is that this renewal lease took over and 

replaced the renewal transfer lease that he had signed 

previously. 

Q And when did he sign that? 
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A I don’t have the lease in front of me, so I can’t tell 

you. 

Q Are you familiar with the discovery process when we served 

requests to produced on you and you were asked to produce every 

document relevant to this case and responsive to documents that 

might have been signed by my client?  Did you receive that? 

A I believe I did, and I believe I turned in everything. 

Q You provided to your attorney a renewal lease with a 

different date than that? 

A I turned in everything that I had access to, yes. 

Q Listen to my question.  Did you turn over a renewal 

transfer lease in addition to that one signed by Mr. Postell? 

A It would have been turned into you --- 

Q Okay. 

A --- yes. 

Q We’ll take that up when the jury’s not here.  Let me just 

move on.  You also said that y’all did occupancy walks the 

second week in, the second week you were there?  Second week in 

July?  When did you do occupancy walks? 

A We started the second week, yes. 

Q Okay.  So would it surprise you that Ms. Hinton says that 

on July 25th, those were occupancy walks? 

A It doesn’t because earlier when I testifying to starting 

the occupancy walks, it was with the understanding that these 

were keys in hand units. 
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Q Okay.  You also said we need to be flexible during turn, 

is that right? 

A That is correct. 

Q Alright.  Now, you said Chris took notes on who was paying 

attention in the meeting?  Christopher Lewis. 

A That is correct. 

Q Okay.  So he was fairly involved in these meetings? 

A Yes.  He was a manager. 

Q So does that mean he had a higher level of duties or 

responsibilities that’s compared to the community assistant and 

the other employees? 

A Correct. 

Q You trust Chris in this process?  You believe he was doing 

what he was supposed to do? 

A I have no reason to doubt it. 

Q Okay.  So I’m going to draw your attention to the screen.  

You’ll see, so earlier you were handed a copy of this, but I’ll 

hand you another copy with our numbers on it.  This is marked 

as Plaintiff’s Exhibit 10, I’d submit these, the same version.  

You’re familiar with that document? 

A Yes, I was. 

Q Alright.  This is in fact your report, correct? 

A This does appear to be my email, yes. 

Q Alright.  And you did this at 2:37 pm on August the 7th? 

A That’s when it was emailed, yes. 
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Q Alright.  So you completed the report at that time? 

A That’s when it was emailed. 

Q Alright.  So if I could, subparagraph C, would you please 

tell the jury what that says? 

A Mike and Chris sat in the back in the room and talked with 

each other throughout the meeting regardless of my attempts to 

bring attention to the materials. 

Q So Chris is one of the leaders who you would have a lot of 

trust in having been responsible for all of this.  Are you 

saying here now that he sat in the back with Mike? 

A No.  I’m saying there were two people on staff named 

Chris. 

Q Okay.  So it’s not the same Chris? 

A This is not the same Chris. 

Q Alright.  Was Nick present at this meeting? 

A On July 17th, he was not. 

Q Okay.  But you said that the, very explicit about this bag 

and tag, right? 

A Yes. 

Q Very important? 

A Yes, sir. 

Q But you had people in headphones, and you had people 

sleeping in this meeting? 

A I believe it was this meeting, if not this meeting, then 

it was a different meeting, yes, sir. 
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Q So if it was that important, wouldn’t you want to wake 

people up who are wearing headphones or sleeping? 

A I can’t force people to listen to what I have to say. 

Q But you agree that when you’re holding tenant’s personal 

property that it would be a good idea to make sure everyone’s 

paying attention? 

A Again, I can’t force people to listen to what I have to 

say any more than I can force them to do what I’m asking them 

to do.  It’s up to their decision and their integrity to do 

what is being asked, if they fail to do that, that’s on them. 

Q And if you would read to the jury this subparagraph C, I’m 

sorry, D. 

A After that meeting, Rachelle took the team to a sample 

unit to further discuss the details of inspections.  In this 

meeting, it was observed that the maintenance team was speaking 

over Rachelle even after Rachelle attempted to refocus the 

group multiple times in that meeting. 

Q Again, this is handling of the tenants’ personal property 

and possible holdovers and possible organized chaos, wouldn’t 

it be reasonable to think that you should have better 

participation, or not be surprised when your employees don’t 

follow the orders that you have been so explicit about? 

A That sounds like a question for HR.  I merely did what 

they were directing me to do and taking notes and providing the 

information to them for coaching sessions. 
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Q I understand that, Ms. Floyd, but that’s the question  

I’m asking you today as the property manager when this 

happened. 

A My response would be I would take the information down, I 

would coach them in individual training sessions and I would 

provide the information and feedback to our HR department for 

them to make a decision on the consequence that they would 

face. 

Q But you are ultimately responsible for the turn? 

A Turn is not people’s behavior and more specifically 

employees’ behavior.  I can’t want a good employee to be good 

enough for them to want themselves to be good. 

Q Now, you also said earlier that, well, let me back up.  

You never did go see Jamahl when he, I know you weren’t 

employed there, but you never saw Jamahl and his mother move in 

in 2021, correct? 

A I would not have been there, no, sir. 

Q You never went in his room when he had his personal 

belongings in there, did you? 

A Rephrase your question. 

Q You never went into Jamahl’s unit, 3007A, when he had any 

of his personal property in there, did you? 

A No, I did not. 

Q Alright.  You never saw any of his personal property other 

than the few items that were placed on the floor which you took 
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a photograph, or somebody took a photograph of what we looked 

at earlier, right? 

A That is correct. 

Q And just to be clear, you said Ashanti told you she was 

sitting on a golf cart, and you only after the fact learned 

that that wasn’t true, is that right? 

A That is correct. 

Q You said that was what, a week later? 

A About two and a half, almost three weeks later. 

Q Three weeks later? 

A Yes. 

Q But you authored this report on the 7th, right? 

A That is correct. 

Q Alright.  Let me ask you if you would, actually, let me 

change exhibits here real quick.  So your report on page 2 

includes this Teams message, correct?  Look at the exhibit 10 

that I gave you.  You see on page 2 the screenshot of that 

Teams message? 

A Got it, yes, I do. 

Q Alright.  You can look there, or you can read it there, or 

you can read it on the screen.  What is Ashanti’s message on 

this Teams message? 

A He was not marked as renewed on me and Carlton’s list the 

day we went in. 

Q What does that mean to you? 

ROA 000676



  290 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That he could have been listed as needing to vacate which 

would make sense since he was in renewal transfer status. 

Q Okay.  So he was in renewal transfer status? 

A At one point in time he was.  It wasn’t until he came back 

at the beginning of July and indicated he did not want to 

transfer any longer that he then canceled his renewal transfer 

lease and signed the updated lease contract that you provided 

as your exhibit which was signed on July 7th.  At that time, he 

decided to remain in his unit, 3007A. 

Q Okay.  Let’s go back to my original question, though.  You 

just told me that Ashanti didn’t tell you that she left the 

golf cart until two and a half or three weeks later, right? 

A Correct. 

Q But going back and reading this message, that was authored 

in your report on August the 7th, tell me what you mean, think 

Ashanti means when she says the day that Carlton and I, we went 

in, went into where? 

A That would be a question for Ashanti --- 

Q Alright. 

A --- I don’t read minds. 

Q I’m asking you what you think when she said we went in, 

let’s give the whole context of this Teams message.  In fact, 

let’s start off with what Chris says at the beginning of this 

Teams message, you were a party to this Teams message, right? 

A I believe, yeah. 
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Q Alright.  So when Chris Lewis says he is a renewal, not a 

transfer renewal, but a renewal, but he walked in his unit 

today, it’s trashed out, all his belongings are gone, I need 

some kind of help from you all while Katie and Rachelle are 

working on FASs.  Please don’t speak, just type if you have 

information, he is in the office, he is renewed in the system, 

do we have his belongings.  This is your August 7th report, you 

understand the context of this Teams message now from 

Christopher Lewis? 

A Yes. 

Q Alright.  So then when Ashanti, and I think, did you reply 

to this?  Aren’t you involved in this Teams message? 

A I am.  The inspection in the Cayce apartment was in good 

condition, and no trash out. 

Q Okay.  So that’s your message? 

A Correct. 

Q 6:21 pm on the 7th.  So again, when Ashanti replies to you 

and says the day we went in, did you not believe that that 

means Ashanti’s telling you right then and there that she went 

into Jamahl’s unit, or do you think --- 

A No. 

Q You don’t think that? 

A I do not.  Because under the conversation that we had had 

previously, she stated that she was on the golf cart and other 

people had come to me on July 25th complaining that Ashanti was 
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not going into units, that she was sitting on the golf cart, 

and she was on her phone for the entire day.  So based on 

multiple people seeing her on a golf cart and based on her own 

reports to me and Carlton’s reports to me she never left the 

golf cart.  So I had no reason to dig into what she meant by we 

went in. 

Q So do you see how a reasonable person could interpret that 

to mean that she went into Jamahl’s apartment? 

A I can see how in this instance you’re interpreting that, 

yes. 

Q Okay.  We’ll just agree to disagree then, thank you.   

Now, you had said that within 15 minutes, there was a text 

message, I’ll put that up on the screen.  This is from  

Rachelle to Carlton, right?  Do you remember this text  

message? 

A Yes, I do. 

Q This was in 15 minutes of you asking Rachelle to ask 

Carlton where the property was? 

A I did ask Ms. Rachelle if she would be comfortable texting 

Carlton to see if he had possession of those items. 

Q And Carlton says, yeah, I’ll bring it in a minute? 

A Yes.  And then within 15 minutes he had it --- 

Q And that was the same tone of a person who willfully and 

vehemently, flagrantly defied all policies and procedures and 

went and stole outright to the point he’s now fired, personal 
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property out of Jamahl’s unit when he says, yeah, I’ll bring it 

in a minute? 

A I think it’s easy for you to jump to that conclusion when 

you have no experience, and you have not spoken to him 

yourself. 

Q You’re right, he’s not here today. 

A Not by my choice. 

Q You did offer to terminate the lease for Mr. Postell, 

though, right? 

A Multiple times. 

Q You think that would have been a good remedy? 

A No.  I think we needed to pay him and that’s why I was 

asking so intentionally for the receipts so that we could in 

fact pay him.  And that’s the entire purpose of today, all that 

I needed, all that Campus Advantage needed were the receipts.  

We received the list of items; we never received the receipts.  

And even when I replied to your initial email I asked for the 

receipts and I to this day have never received, even when I was 

working with Campus Advantage, no receipts were turned in.  So 

this could have been paid out much earlier. 

Q Do you recall what your answer was in your deposition when 

I asked you what exactly happened, how this all went down?  Do 

you remember what your answer was? 

A I think it was something to the effect that a rogue 

employee went into someone’s apartment and deliberately removed 
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items that he did not have permission to remove and ultimately 

stole. 

Q Now, let’s see if we can find that.  So how about read for 

the jury, I guess, here’s my question, oh, I kind of want to 

hear your testimony, what I’m asking you at the trial how this 

happened, what would be your answer.  If you would, just read 

that answer to the jury. 

A That an employee disregarded all policies, all directives, 

entered into a unit and ultimately stole belonging, belongings 

that he should have had no reason to be in, he had no approval 

to be in and he took it upon himself and his own freewill to 

disregard all directions, all rules, all regulations that were 

explicitly outlined and detailed for the sake of self-

gratification on his own part. 

Q And I asked you the name of that employee and your answer 

was I don’t recall?  After you spent all these copious hours 

working on this report and then ultimately firing somebody and 

you don’t remember that? 

A In that moment I just finished answering a question.   

I’m sorry that my brain doesn’t work in a way that allows  

you to ask questions and get the answer you want  

immediately. 

Q Ms. Floyd, how many people got fired after this? 

A My understanding is one person was terminated as a result 

of this investigation. 
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Q How many people didn’t follow the policies and procedures 

that were, should have been, disregarded all directions, all 

rules, all regulations that were explicitly outlined and 

detailed for the sake of self-gratification?  How many people 

sat through that meeting and heard all this and then still 

disregarded policies and procedures? 

A Based on your question only one person did and his name is 

Carlton Brown. 

Q    Alright.  How many people disregarded any types of 

policies or procedures? 

A That’s a vague question. 

Q Trinita entered into the apartment, right? 

A Into which apartment? 

Q Mr. Postell’s. 

A That was, I believe that there was still a vacant unit 

with a bedroom inside that apartment, I think 3007 would have 

been --- 

Q So three days later when they trashed it out against 

policy when it was Myra Salters, Trinita Geathers, and the, 

Ashanti again on July 28th?  I think later you say that was 

also disregarding all policies, they didn’t get fired either, 

though, right? 

A So you’re misapplying a couple of different --- 

Q Okay.  Well, please explain it to me. 

A So going back to the process of turn, the turn 
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board indicates whether or not a unit is fully vacant, is 

partially vacant, meaning that at least one person inside the 

unit has vacated or it could be fully renewed.  Fully reneweds 

we do not touch.  I believe going off of memory that 3007, the 

unit in question, would have been identified as what we call a 

partially occupied unit, a partial common, meaning that we 

would go inside the apartment.  And we would check on the 

common areas and make sure that everything has been turned, is 

handled.  And based on the timeline of everything, since we 

were not notified by Carlton that there appeared to be stuff 

inside the apartment on the 27th or the 28th, things would not 

have changed, we wouldn’t have known to fix it because we were 

not told that there was an issue.  Regardless, though, my 

understanding is, going off of memory, that it was a partially 

occupied unit.  So the team that went into 3007 still went into 

the unit because it would have been considered a partially 

vacated unit, so they had a reason to be in there.  So your 

question about no one else being terminated because they went 

into 3007 would not apply because it’s still a unit that needed 

us to go into it, maybe not necessarily 3007A, but 3007 would 

have been marked as a partially vacant so we would have been 

going in under the correct direction.  The issue was that they 

were not confirming photos being taken of items left in the 

unit if there were any items left in the unit. 

Q Alright.  So I’m going to bring you back to your 
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report.  If you’d like, you can pick that up again, I handed it 

to you earlier.  And I’m just going to ask you three, 

paragraph, I think it’s two pulled up.  This is your report 

again.  It says Mike, Trinita, Carlton and Ashanti disregarded 

this directive and trashed out units anyways, they were told 

three times each to stop trashing out units since that was not 

the focus for the day.  This is your report, correct? 

A That is. 

Q These four individuals submitted inspection reports 

claiming that the units had no issues, including 3007A.  So 

again, how many employees got fired after this? 

A Just the one responsible for stealing from a resident, so 

one. 

Q So it’s okay that a bunch of people didn’t follow 

policies, only the person who you deemed stole it was the one 

that got fired? 

A That’s a question for human resources, not for  

me. 

Q The person who you texted, or you had Rachelle text, he 

said sure I’ll bring it right back.  Okay.  I’m going to take 

you to the bottom of page 2, right below the screen shot where 

you just talked about, this is in your report, it says once in 

the tower I discovered that none of the missing items were 

there and that it appeared that some of the bag and tag items 

from other units were no longer inside the tower either.  What 
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other units had bag and tag items that you discovered missing 

as well? 

A I don’t have that list in front of me, I can’t remember. 

Q Okay.  Then let’s go back to that question I asked you 

earlier about when we served discovery responses and I asked 

you to produce any and all other instances of property that had 

been missing from tenants around the same time, where would 

that list be?  Did you hand over to your attorney another list 

of other personal property? 

A I did not because we were able to locate the items in the 

secondary storage facility. 

Q Alright.  So then let’s explain that again.  Once at the 

tower, I discovered that none of the missing items were there, 

this would be Jamahl’s, and that it appeared some of the bag 

and tag items from other units were no longer inside the tower 

either.  So there were other units that had missed property, 

lost property? 

A There were units that had bag and tagged items that were 

stored in the secondary storage facility. 

Q Why didn’t that make it into your report? 

A Because the report was about 3007A. 

Q They were supposed to take photographs when they did 

inspections if there’s any property behind, correct? 

A Correct. 

Q Ashanti did not take a photograph nor did Carlton? 
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A Based on the report, that is correct. 

Q Okay.  Now, were you in the meeting, I guess you were 

because this is in your report, Carlton tells you that he 

shouldn’t be, well, I’ll pull it up so we can look at it 

together.  Alright.  I’m on now page 4 of your report, you can 

look at it on the screen or you can turn to it.  This is 

paragraph, subparagraph F, little i, i, i’s, and I’ll put this 

little laser pointer on here, it says Carlton believes he 

shouldn’t be fired because I gave him a bad list of units.  

This was you counseling Carlton or meeting with Carlton? 

A This, I believe it was a counseling, I think this was when 

he was actually being terminated, I’m sorry, no, this was 

before his termination. 

Q This is part of your report that you authored and sent on 

2 pm of August 7th. 

A Yes.  I corrected myself. 

Q Carlton became visibly irate, and Mike began to explain to 

Carlton, so Mike’s in the room with you too? 

A Yes, as previously stated. 

Q And Mike explains that Carlton did nothing wrong because 

Carlton called Mike to confirm the trash out procedures.  You 

were told that? 

A By Mike, yes. 

Q So Mike said don’t fire Carlton because I told him he 

could do that, I’m his supervisor? 
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A Correct. 

Q And you didn’t think it was worth firing Mike? 

A That’s not at all what I said. 

Q Okay.  What did you say? 

A I said that HR came back and gave approval to terminate 

the person who went into a unit and stole someone’s personal 

belongings for their own personal gain and self-gratification, 

that was the approval that I received. 

Q But he brought the items back, right? 

A I’m sorry. 

Q Carlton brought the items back? 

A After he was found out, yes. 

Q Did Carlton ever sign any admission of guilt or tell you 

I’m so sorry I stole these items? 

A No, he said something a bit more vulgar to me. 

Q Okay. 

  MR. LYLE:  Beg the Court’s indulgence just one 

moment. 

  THE COURT:  Take your time, please.  Mr. Lyle, I 

think, you take your time, I’m going to give the jury about a 

10 minute break. 

  MR. LYLE:  That’s fine, Your Honor. 

  THE COURT:  You take your time and then if you have 

more questions, that’s fine, if not, jury’s reminded not to 

discuss this case among yourselves until we get back. 
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 (Jury exiting the Courtroom.) 

 (Off the record.) 

  THE COURT:  Let me advise you of something.  After we 

broke for lunch, and both of you had left the Courtroom, I got 

a note from a juror, we tried to come back in and talk to you 

about it, you weren’t here, the juror wanted to know if he 

could go to the pharmacy and pick up a prescription, so I let 

him go, but I needed to just tell you that.  Does that make 

sense?  So of course had they been in the middle of 

deliberations it would have been different but they were just 

back there eating lunch.  So we let him go to the pharmacy and 

he came back on time. 

 (Whereupon a jury note was submitted as Court’s Exhibit 

Number 1 for identification and entered evidence.) 

  MR. LYLE:  Your Honor, that is perfectly fine. 

  THE COURT:  But because there was a note, I needed to 

tell you of that. 

  MR. VANDENBERG:  Okay.  Thank you. 

  MR. LYLE:  Yeah, that’s fine. 

  THE COURT:  Where --- 

  MR. LYLE:  I’ve got two or three more questions then 

I’m done. 

  THE COURT:  That’s fine.  I’m not trying to, the one 

thing about me and probably this is a complaint, I’m going to 

let everybody try their case, I’m not going to cut anybody off.  
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All of you that waited a year and a half, two years to get 

here, I want you to have full opportunity to try the case.   

But I do not believe that we’re going to get through today.   

So we probably need to, well, we’ll talk about that  

eventually. 

  MR. VANDENBERG:  Thank you. 

  MR. LYLE:  We’re ready, Judge. 

  CLERK:  You want the jury? 

  THE COURT:  Yes, please. 

 (Jury entering Courtroom.) 

  BAILIFF:  Jury’s seated, Your Honor. 

  THE COURT:  Thank you.  Yes, sir. 

  MR. LYLE:  Thank you, Your Honor, just briefly, and 

I’ll wrap up here in just a second. 

Q Ms. Floyd, just a few final questions.  I’m going to put 

back on my screen an email, this is exhibit 7.  Do you remember 

writing this email? 

A Yes, I do. 

Q Okay.  Can you help me understand where in here you 

explained to Ms. Shawndolena Arnold that it would take two 

weeks or whatever the logistics were in order to order a check, 

or do you think you recall telling her that it would be two 

weeks? 

A That would have been a verbal conversation. 

Q Right.  So what did you tell her verbally? 
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A That it would take a minimum of seven days in order for us 

to process it and that’s after the vendor has already been 

added to the system.  Before we could even do that, we would 

have to add the vendor which could take a couple of business 

days and given the fact that we were in the middle of turn it 

would probably take anywhere from two weeks to 30 days because 

of where we were at. 

Q There’s no way to rush that up even though this kid had 

all of his personal property taken? 

A Had I had receipts they could have had it rushed, yes. 

Q Where did you say in this email that you needed receipts? 

A It was discussed on the phone call after Mr. Postell’s 

mother offered to provide them, I state we would need those. 

Q You don’t think that’s something important to put in 

writing when you wrote an email saying yeah, we lost your 

stuff? 

A Given the urgency that I needed to get back to my other 

responsibilities and duties, there are some things that did not 

get included.  As you can see by my other emails, I’m very 

wordy and I’m very lengthy --- 

Q It’s not important enough for you is what you’re  

saying? 

A That’s your words, those are your words. 

Q Alright.  Just finally, let me ask you this, I’m not sure 

what your answer would be, do you have receipts for the clothes 
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that you bought one year ago, two years ago, three years ago, 

or four years ago, do you? 

A So you’re talking to somebody --- 

  MR. VANDENBERG:  Objection.  What’s the relevance. 

  THE COURT:  I’m sorry --- 

  MR. LYLE:  There’s a lot of relevance, she’s, Your 

Honor, she’s questioning --- 

  THE COURT:  Mr. Lyle, hold on, sir? 

  MR. VANDENBERG:  Asking what the relevance of this 

question is. 

  THE COURT:  Okay.  Sir, please? 

  MR. LYLE:  Yeah.  The relevance is that she’s 

challenging the integrity of the list of items based on the 

failure to have receipts.  Mr. Postell testified earlier that 

he took everything with him he collected in his life, 

essentially, so I’m asking --- 

  THE COURT:  Objection overruled.  This is cross 

examination, please continue. 

Q Ms. Floyd, please tell me or tell the jury, do you  

have receipts for the clothes that you bought four years  

ago? 

A Yes, I do. 

Q You do? 

A I do. 

Q You think that’s reasonable, or do you think it’s 
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very uncommon for people who save receipts to their clothes 

they bought four years ago? 

A That’s not a fair question.  It’s very able, like able 

person in nature, so it’s not a fair question. 

Q So it’s only for able persons who can save receipts? 

A I’m saying that people who don’t have diagnosed 

conditions, I’m sure that it would sound crazy --- 

Q Okay. 

A --- for them to do that.  For other people, that’s not 

necessarily crazy, that’s their normal. 

Q Do you have receipts for items that were gifted to you or 

given to you by a family member? 

A I do not, but I do confirm with them the estimated amounts 

because I do have a renter’s insurance policy and it does 

include a portion that will cover personal belongings with 

that, so I need to keep a running total of that so I can make 

an adjustment to my renter’s insurance policy if I end up going 

over that amount. 

Q Christmas must be fun, excuse me.  So when you get a 

Christmas or birthday gift, you ask them to tell you the values 

so you can update your policy? 

A As an adult, knowing that I buy expensive things and 

expensive things are purchased for me, yes, I do. 

Q Alright.  One final question, Ms. Floyd.  If your whole 

room and everything you had was taken from you with zero 
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notice, no warning coming whatsoever, you just walk home one 

day and everything’s gone, how long would it take you to come 

up with an extensive list of everything you’re missing? 

A For me, no more than 24 hours. 

Q Okay. 

A But I’m not the one who --- 

  MR. LYLE:  I have no further questions, Your Honor, 

thank you. 

  THE COURT:  Yes, sir.  Any redirect? 

  MR. VANDENBERG:  Yes, Your Honor. 

REDIRECT EXAMINATION 

BY MR. VANDENBERG: 

Q Can you find in your stack, I just want to draw your 

attention back to what we’ve marked as Defense Exhibit Number 

10.  Let me know when you find that. 

A Yes, sir. 

Q If you can flip, I’m not sure what, it’s easier if you 

find, see the reference in the bottom right, if you’ll turn to 

what’s marked as Postell 0026. 

A I’m there. 

Q And so it’s, sorry.  So the formatting of this is off, but 

if you, if you look at the following page, so it’s the way 

these, in this document these emails appear as the oldest 

further on in the document, so if you flip to page 27, Postell 

0027 and at the bottom of Postell 0026, there’s an email that’s 

ROA 000693



  307 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

dated August 22nd, 3:44 pm, it’s from Shawndolena Arnold 

addressed to you, Christopher, and Mr. Postell is also copied 

on that email.  And then if flip into Postell 0027, you can see 

the text of that email.  And this is August the 22nd, 3:44, and 

this is after, if you now flip to the Postell 0024 which is 

actually a little bit earlier, so it’s, we’ve got a series of 

documents here, that’s the one you read a few minutes ago where 

the spreadsheet, the claims spreadsheet was attached, that 

spreadsheet? 

A Correct. 

Q So subsequent to that, there’s this email from Mrs. 

Postell at 3:44 pm, same day, and the text of that, ultimately 

this is what I want to get to is the text on Postell 0027.  And 

you see what I’m referencing? 

A On 0027. 

Q Yes.  Okay.  So if you could just review that and just 

describe what your seeing.  So this is an email from, 

subsequent to the sending of this spreadsheet from Mrs. Postell 

to you and Christopher copying Mr. Postell, particularly, the 

third paragraph. 

A So in the third paragraph, Mr. Postell’s mother was 

indicating that she had called the office on the 18th and she 

had requested to be given a return call, that receptionist, in 

that conversation with the receptionist, they indicated that I 

would give her a call back or an email by the end of the  
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day.  On the 22nd she claims that no one had responded to  

her calls or to her emails since that Thursday and she  

stated this is a very painful situation for my son and  

myself. 

Q Okay.  And then now if you’ll flip to the previous page to 

Postell 0026, your response following the August, Tuesday, 

August 23rd, 4:55 pm, and if you could just read for the jury, 

the text of your message. 

A So I thanked her for sending over the information and 

indicated that I had forwarded it to my regional manager for 

review to make sure there were no additional questions, 

anything along those lines.  I then said once I have additional 

information on next steps, or what to expect I can let you know 

the status or update on this.  Moving forward I do request that 

this be handled in written communication only to allow both of 

us to have a written record of what is discussed and 

communicated.  Please let me know if there are any additional 

questions. 

Q So the reason I ask and draw your attention to this is, 

you know, just in light of the, you know, Mr. Lyle’s cross 

examination.  And so at this point in your discussions with 

Mrs. Arnold, had, you know, I guess they continued to sour,  

so it appears that she’s frustrated, would that be a fair  

word? 

A Understandably, yes. 
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Q And so you’re trying to get, I guess, what would be your 

words as far as what you’re trying to do as far as your role as 

the general manager? 

A My role is ultimately to make sure that this situation got 

handled within the parameters that I could work within.  So in 

my communication with her both, especially verbally, it was 

always to listen to her frustrations, listen to the concerns 

that she was expressing and make sure that during that she 

understood that I was listening.  Mr. Postell, the resident, 

when he would talk to me, you know, shared similar 

frustrations, but the conversations with his mother were of me 

listening and answering any questions that she may ask and just 

making sure that I effectively communicated her needs and her 

concerns to my supervisor and to my employer to make sure that 

we could right this situation.  And the feedback as the 

property manager, you know, you’re advocating for both, both 

the resident and guarantor in this situation, but you’re also 

having to advocate for your employer.  We couldn’t just 

blanketly cut a 20, $25,000.00 check without receipts because 

when the IRS comes in and audits the business, we have to be 

able to explain what’s going on.  And even in those 

conversations explaining to them we have to have the receipts 

there was never any indication that the receipts were not in 

possession, again, there were comments about how she could use, 

she thinks that she has some credit cards that go back that 
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far, that she could have compared that to which would have been 

a completely acceptable form of receipt.  So as a property 

manager, you are, for lack of a better phrase, an oreo where 

you’re sandwiched between advocating for this situation but 

balancing it from your employer’s scenario.  And so you’re 

doing the best you can with both needs needing to be met and 

unfortunately there was a delay in getting money paid out 

because we had to have certain, we had to have certain things 

in place.  And that wasn’t provided to us by the resident, and 

it wasn’t provided to us by his mother, and it wasn’t provided 

to us when he retained an attorney.  So that’s, as a property 

manager, that’s where your position is, balancing the need of 

the resident in their situation as well as the need of the 

employer and what they’re wanting from you. 

Q And so I want to ask you, back to the question of the 

list.  So I didn’t really get into the list and the allegations 

about the list, but I want to spend a few minutes talking about 

the list.  So I believe, what is your understanding of these 

various references to the list? 

A My understanding is that she was referring back to the 

Excel spreadsheet that to my understanding the mother put 

together.  It’s also my understanding that Mr. Postell assisted 

in that, but I believe that there’s some text messages where he 

said he would handle it between him and his mother.  So I don’t 

know who said what, I don’t know who gave the quantities, I 
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don’t know who said that there were pants here versus pants 

there.  I’m not sure as to who constructed it, but my 

understanding when she references the list is the list that she 

put together specifically because she said that she was taking 

on that responsibility. 

Q And then, one final question about the different lists in 

the context of turn.  So we heard references to turn lists, the 

various people that received, what is your understanding of 

that, what that turn list is? 

A So the turn list is just a printout for every single unit 

on the property, what their indicated status is, vacant, 

occupied, what the common area status is, partially occupied 

common, fully vacant common area, and each day that list gets 

printed out based on what gets done the day before.  And so 

you’re working through it, vendors are then given those lists 

and vendors are right onsite to help with that.  Each person, 

each group is given a different list, so the maintenance list 

is going to be different with different due dates than what 

your painters list would look like.  That doesn’t mean that 

those are siloed lists meaning that maintenance would never go 

into a room that’s being painted, it’s just the pacing that is 

being set with the vendors. 

Q And so, just to clarify again, and so this list is not a 

product, not a printout, etcetera from RealPage? 

A Correct.  It is, it has nothing to do with RealPage 
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with the exception of the person sitting behind the computer 

moving information from RealPage, this screen, and putting it 

into this spreadsheet on that screen. 

Q And so, and we’re talking about the turn board in 

SharePoint where all this information is housed? 

A Correct. 

Q And so the turn board, and again, backing up to your 

arrival on July 5th, leading up to July 25th, your testimony 

has been that you had no cause or concern about the integrity 

of the data in, on the turn list at The Rowan? 

A Correct. 

Q Starting the morning of turn, July 25th, as you started to 

receive feedback, the information that was on the turn board, 

on the list, that was the first time that you started to become 

concerned about the integrity of that data on the turn list? 

A That is correct. 

Q And the maintenance list, I guess, the various, so is, is 

the maintenance list a different SharePoint, is that part of 

turn board, the turn board document? 

A Yes.  It is a separate tab, and it’s, if you think about 

the stages of getting a unit ready, the maintenance portion 

comes after the move out or the occupancy inspection and 

depending on that outcome, there’s a second step that takes 

place at the move out inspection which is what we call a trash 

out process.  And then the third step would be the maintenance 
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process.  So each day there are different lists that are 

getting printed, it is all housed in the same Excel 

spreadsheet, but it’s different tabs that you’re pulling the 

information from.  All of that information requires you, the 

person sitting behind the computer, to go in and input the 

information. 

Q So as these various references to, you know, the list that 

I received was, had this information on it, so the teams were 

handed, were they handed the entire list of all 1002 bedspaces 

or was it based on the teams? 

A It was based on the teams and then it was also broken into 

occupied units, like partially occupied units when we’re not 

going into fully occupied, what’s called a fully renewed unit, 

we’re going into partially occupieds and we’re going into fully 

vacant units.  And so you’re checking occupancy on one list and 

you’re doing inspections from the other list.  It has the same 

information, I just decided to print it out on both and title 

the names of the sheets differently.  So it’s two different 

lists, but they’re only getting one based on the unit numbers 

that they were assigned to in their team. 

Q So as part of the, you know, what was expressed on July 

17th during the pre-turn meeting, July 24th, the day before the 

actual first day of turn, July 25th and then over the course of 

the day on July 25th where the instruction was reiterated by 

yourself, by Nick Hooser to not do, you know, no trash outs, 
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the only thing we’re doing are the verifying, you know, the 

leasing status of these units? 

A Correct. 

Q And so if an employee, you know, such as, you know, I 

think there was what Mr. Lyle showed you were these various 

passages where an employee said, well, you know, you’re the one 

that gave me the list.  Do you recall seeing those passages? 

A I do recall, yes, sir. 

Q So even though they were given the list by you, they still 

had the instruction that no trash outs were to have taken place 

on this day? 

A Correct.  It was heavily emphasized by multiple people 

that they were not to do anything that even looked like or 

resembled a trash out meaning that they were not to remove 

anything from an apartment.  Just to be very clear on that. 

Q Okay.  Thank you. 

  MR. VANDENBERG:  Your Honor, no further questions. 

  MR. LYLE:  Nothing from us, Judge, thank you. 

  THE COURT:  You may step down. 

  MS. FLOYD:  Am I free to go, go? 

  THE COURT:  Does anybody need her any further? 

  MR. VANDENBERG:  No. 

  MR. LYLE:  No.  Ready for the Defendant’s next 

witness. 

  THE COURT:  Yes, ma’am, you are.  Thank you so much. 
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  MR. VANDENBERG:  Your Honor? 

  THE COURT:  Yes, sir? 

  MR. VANDENBERG:  May Mr. Lyle and I approach, Your 

Honor? 

  THE COURT:  Of course. 

 (Off the record.) 

  THE COURT:  Ladies and gentlemen of the jury, we’re 

going to ask you to retire to your room and I will send word in 

about 15 minutes whether we can go for today.  I know I may 

have told you this case, in the beginning this case may end 

today, it’s going to have to go into tomorrow.  But you retire 

for about 15 minutes, I’ll be sending word through the bailiff 

whether you can leave for the day.  Please no discussions about 

this case, no deliberating, do no research, no nothing.  Thank 

you. 

 (Jury exiting Courtroom.) 

  THE COURT:  I do want to hear from you, but the first 

thing that I want to take up is the inattentive juror.  Now, 

today it did not appear to me that he was drifting off.  So I 

could be wrong about yesterday.  I could bring him in and 

question him about yesterday, but my concern is I don’t want 

him to take any offense as to either party if I decide to keep 

him.  He seemed to do okay today and he may have not been 

sleeping, but I’m happy, whatever you want me to do.  If you 

want to bring him out here and question him about tomorrow, I’m 
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happy to do that.  Given what I saw today, I’m happy with just 

leaving him. 

  MR. LYLE:  Judge, I would prefer you not bring him 

out and question him.  I’m good with leaving him or excusing 

him either way, but my only request would be that you don’t 

individually single him out and ask him questions because he 

might impute that on one of the two parties. 

  MR. VANDENBERG:  I agree.  Questioning him in person, 

my concern is it seems like that portion of the day that maybe 

he was tuning out was when, you know, I was standing up here 

talking, so I would feel, you know, I think I would lean 

towards excusing him as a juror --- 

  MR. LYLE:  We’re fine with that, Judge, one less 

issue. 

  THE COURT:  I think it is appropriate to just excuse 

him, given the, even though he seemed to do okay today, I’m 

afraid that he did zone out on yesterday. 

  MR. LYLE:  That’s fine with us, Judge. 

  MR. VANDENBERG:  Thank you. 

  THE COURT:  Now, I want to make sure I’ve got the 

right juror, it’s 268.  It’s juror 268? 

  CLERK:  Yes, Your Honor. 

  THE COURT:  Now, so I think what we’ll do is hear 

your motions.  Do we have a telephone number for 268? 

 CLERK:  Yes, Your Honor. 
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 THE COURT:  Okay.  Let’s just let him go home and we 

can call him, and I’ll decide how to handle that.  Just call 

him and tell him not to come in tomorrow, but yes, sir, we can 

let him go.  Yes, sir, if you’ll let the jury go for today.  

I’d like to have them back, you’ve got to have an opportunity 

to get me something, right?  Do you think you can have me 

something first thing in the morning? 

 MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  Okay.  Let’s have them back at 9:30.  

Alright.  Again, just for the record, based on my observations 

yesterday and discussing with counsel, we’re going to excuse 

juror number 268.  I will get with the clerk’s office and call 

him so he does not report.  And hopefully we’ll make it through 

and only have to use one alternate tomorrow for whenever we 

begin deliberations.  Yes, sir, happy to hear from you. 

  MR. VANDENBERG:  Yes, thank you, Your Honor.  So we 

didn’t rise to raise a motion for directed verdict on several 

of the Plaintiff’s claims.  I would like to revisit the unfair 

trade practice, I know you ruled on that yesterday, but in 

light of today’s testimony I’d like to come back to that 

eventually.  But I’d like to deal with a couple of these others 

first which in my estimation I think they’re easier to attend 

to.  So the first one is the claim for ouster, especially after 

I read Mr. Lyle’s respective juror charge.  And so the law is, 

and I know this has come up when we filed our motion for 
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summary judgment, we addressed it at that point in time, prior 

to that we addressed it in our responsive pleading.  So ouster 

in this case, the law doesn’t apply to personal property as it 

would be suggested.  I think in his response to his responsive 

brief to our motion for summary judgment, he raised the 

possibility of constructive ouster in relation, so depriving 

him of his, allegedly depriving him of his personal property 

was constructive ouster.  Now, there is, constructive ouster 

does exist, but the constructive ouster means, Your Honor, in 

my understanding at least is that if you have a situation where 

you have like roommates who live in, you know, a unit, you 

know, share a space, so unlike, certainly unlike, you know, The 

Rowan where you have your individual bedspaces, but, you know, 

but most people wouldn’t refer to them as an apartment unit.  

And if one of those, you know, co-tenants on the lease takes 

upon him or herself to, you know, prevent someone who is 

equally entitled to share that space from inhabiting that 

space, so they change the locks, and this happens, I mean, 

that’s why we have constructive ouster.  It’s not the landlord 

who is doing this but it’s, you know, one of the persons who is 

similarly entitled to share that space, and so, but again --- 

  THE COURT:  In constructive ouster, you’re talking 

about some living space --- 

  MR. VANDENBERG:  Exactly.  So and that’s what 

ouster’s about, I mean, and so in the context of the house 
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envision of the Landlord Tenant Act, it is the landlord taking, 

you know, some action to prevent the tenant from occupying this 

space.  And it’s not, you know, it has nothing to do with 

personal property.  So the landlord in this context who is 

changing locks, I’m sure there’s a long list of scenarios what 

the landlord might do to keep the resident who is legally 

entitled to that space, they have a valid lease, they have the 

keys, you know, at least they think they have the keys, they 

have a valid lease that entitles them to that space for a 

period of time.  The other scenario envisioned by the Landlord 

Tenant Act is the denial of essential services.  The denial of 

essential services, also if that is the case and, I mean, it’s 

substantiated, that might also lead to an essential act.  You 

know, essential services is defined by statute, so…  And if I 

could find the cites, so it’s 27-40-2010-17 and essential 

services are, means sanitary plumbing or sewer services, 

electricity, gas where it is used for heat, hot water, or 

cooking, running water and reasonable amounts of hot water and 

heat except for the building that includes the dwelling, and it 

is not required by law to be equipped for that purpose.  So in 

this situation it’s like if my client had, you know, cut power 

to the unit or they, you know, they were required wherever they 

were living, sometimes air conditioning is required, it just 

depends on the state and whether the, actually the landlord 

makes that a condition of the lease term, the lease actually 
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required air conditioning.  That’s not the case here, Your 

Honor.  So what we would argue just the claim itself absent any 

testimony, any evidence supporting that claim that ouster does 

not apply in this situation.  In addition to that, we heard no 

evidence that would support ouster as a claim, so there was no 

testimony that, other than just this issue with personal 

property which is why I think that there is, you know, that’s 

the effort in this jury charge now to raise that as even though 

that’s not the law, but raise, you know, the prospect of 

denying one, you know, allegedly this, of course, on the 

property that that entitled or that led to the effective ouster 

or constructive ouster of, from his unit.  So that’s, that’s 

all I have to say about that.  I think maybe it makes more 

sense to go through each. 

  THE COURT:  I’d like to hear Mr. Lyle’s response. 

  MR. LYLE:  Very briefly, Your Honor.  As Your Honor 

is aware, there was no motion raised on this issue after the 

Plaintiff rested, but for arguments sake, the burden is very 

low, there just needs to be some evidence.  And in this case I 

think in my memorandum in opposition to his motion to dismiss 

which was filed a long time ago, I cited the 1901 case, Sudduth 

v. Sumeral, S-u-m-e-r-a-l, which is 61 S.C. 279, 39 S.E. 534, 

again, that’s a 1901 case, but it basically defines ouster as 

putting one out of possession.  And I would point to the 

statute currently also that says if a landlord unlawfully 
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removes or excludes the tenant from the premises comma or 

willfully diminishes services.  And so the example would be if 

they did nothing more with all of the services still running 

but they changed the locks, you know?  And so that’s what the 

constructive ouster is here is they didn’t just take his 

computer, they didn’t just take his toothbrush, they cleaned 

him out completely which is a very backhanded way of 

essentially saying you’re not staying here anymore, you know?  

So I think there’s enough for it to go to the jury to decide 

whether or not that was a removal of the possession of.  And so 

again, if a law, landlord unlawfully removes or excludes the 

tenant from the premises. 

  THE COURT:  How does personal property fall within 

the definition of premises? 

  MR. LYLE:  Because it’s the entirety, it’s 

everything, you would almost argue it’s essential services, you 

know?  To say that you have all of the comforts you possibly 

would need to have but then to say I’m not going to give you 

the key to open the door and let you have them, it’s the same 

thing, we’re just saying we took everything from you.  So they 

denied his possession of property by cleaning it out. 

  THE COURT:  Okay.  I’ll have to think about that.  

Yes, sir? 

  MR. VANDENBERG:  Your Honor, so, I mean, the Landlord 

Tenant Act which was enacted in South Carolina in 1986, you 
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know, was an effort by the legislature to kind of clean up, you 

know, everything.  And certainly, the case cited from 1901 

would have been included in this effort.  So any law from the 

common law or statutory law prior to that point in time, you 

know, would have been contemplated and considered by the 

legislature.  It doesn’t mean that there are not elements that 

still influence that, but that was the effort by the 

legislature to identify precisely what this means in South 

Carolina. 

  THE COURT:  Mr. Lyle, anything else before we go to 

the next motion? 

  MR. LYLE:  Just again, there’s not any question about 

what was taken from him, all items were taken.  In my 

memorandum back when Judge Clifton Newman ruled on this, I 

pointed out an the email from Katie Floyd that she just last 

now talked about with me on my direct, or cross, all items from 

unit 3007A were removed, by their admission, all items.  So 

they basically put him out without putting him out.  And I 

think there’s enough for the jury, let, let Mr. VanDenBerg 

argue that to the jury when he has his closing, when you’re 

reading the charges of the elements of that. 

  THE COURT:  Isn’t this part a matter of law?  Help me 

get to the point where removal of personal property equates to, 

I got a case that says ouster deals with real property.  How --

- 
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  MR. LYLE:  Well, they constructively made him not 

have possession of the real property because they took a 

hundred percent of all his things out of there.  And the 

circumstances are coming from Georgia to college when he had 

nothing, they’ve taken him out of possession of it. 

  THE COURT:  I will consider it.  Thank you. 

  MR. LYLE:  Thank you, Your Honor. 

  THE COURT:  Yes, sir? 

  MR. VANDENBERG:  So Your Honor, so the second claim 

we would like to address is breach of contract.  And so this 

case, so the lease contract does not entitle, it’s not about 

personal property.  So in this case, so it’s the fact that 

they, you know, the lease agreement, my clients’ responsibility 

was to provide, you know, the use of this space.  And it’s 

actually, I mean, a lot of these are tied together and 

certainly the use of this space is, as you’re suggesting, it's 

about real property, about his lease hold interest in unit 

3007A for a set period of time.  And in addition to that, 

whatever amenities were described in the lease agreement, so if 

there were furnishings that were provided as the case was here, 

so you know, if there weren’t the, you know, if he had shown up 

in the unit and the desk had not have been there, well, that 

would have, you know, they would have needed to cure that 

defect.  If his chair, you know, the chair that was provided 

wasn’t there, the bedspace wasn’t provided there, those are, 
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you know, those are related to what this lease agreement would 

entail, not, you know, nothing to do with personal property.  

And so as far as breaching that lease agreement, you know, at 

all points in time, you know, and this is why it’s similar to, 

what I’m saying is it’s similar to the, also the ouster 

argument is because other than the personal property that was 

specifically identified and understood in that exchange of, 

that bargained exchange between Mr. Postell and my client for 

the use of that space for a set period of time, whatever 

furnishings my client has offered as far as personal property 

is concerned, and that’s it.  And as far as, as, you know, the, 

you know, the damage, I guess, the, if without this claim, is 

there still the possibility that Mr. Postell, if he is, based 

on his alleged claims, can he still be made whole by one of 

these other theories that were covered, and specifically 

negligence.  So are there, is there another avenue for 

conversion, so is there still, if there is no breach of 

contract, which I don’t think that breach of contract applies, 

but worst case scenario, if there, you know, if Your Honor, you 

rule that, you know, that there is no breach of contract claim 

as a matter of law, but the damages to, alleged damages if 

they’re proven would be satisfied by one of these other 

theories that are outlined in their claim.  So whether it’s 

conversion, whether it’s negligence, Mr. Postell can still be 

made whole if the jury decides in his favor from one of these 
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other claims. 

  THE COURT:  Yes, sir? 

  MR. LYLE:  Your Honor, there’s like a 60 page lease 

that I’m quite confident there are numerous sections in that 

the jury can determine that The Rowan failed to perform on its 

end, but that’s very core issue, every contract is good faith 

and fair dealing.  It’s not good faith and fair dealing when 

you trash out a guy’s place or not following your policies and 

do that.  There’s also, I think it’s in one of my proposed 

charges I gave to you that there’s the inclusion that every 

contract required to follow every statute of law, you know, 

every contract that’s subject to all the state law which can be 

applied to the contract and the words law lose part of the 

contract whether the contract states it or not.  I’m sorry.  

And then I’ve listed three different code sections in the 

Landlord Tenant Act, 27-40-660, 27-40-730, and 27-40-760 which 

all deal with different areas in which The Rowan or Campus 

Advantage failed to meet its burden under the statutes.  And so 

not only is it just plenty of evidence the jury can reach by 

that 60 page lease, there’s an admission by Katie Floyd that 

they got rid of all his stuff.  There’s the implied contract of 

good faith and fair dealing and then there’s also the inclusion 

that it’s, all the other statutes that would be baked into that 

contract.  But again, it’s a low burden, Judge, I think the 

jury should be able to decide whether or not The Rowan 
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failed to meet its performance and the obligations of the 

agreement. 

  THE COURT:  Anything further? 

  MR. VANDENBERG:  Yeah.  So I think, so again as I, I 

think overall in general, I think this case is about 

negligence.  I think, you know, that’s what I really think we 

should be discussing is, you know, the burden of proof, you 

know, as far as the damages would be related to, you know, what 

happened to his personal property.  And so the, as far as the 

lease, if I understand it just reading briefly through the jury 

charge, I think that the damages that are contemplated, and I 

think there’s reference to what Mr. Postell had paid, or I 

think his mother had paid six months in damages, so I think the 

damages that they’re contemplating here are for, you know, loss 

of enjoyment for this space.  So you know, you allegedly took 

all my property, I wasn’t able to use this space to its full 

enjoyment, and so the judgement that I am seeking here is to, 

for a refund for what I paid for rent.  I may be 

misunderstanding that, I’m just, you know, I only spent a few 

minutes looking through this, but again, that’s, that’s what 

we’re talking about, you know, the use of that space, not the 

use of the stuff.  I think that the personal property which if, 

if proven, would be covered if, at least in that regard, with 

substantiating the conversion plan. 

  THE COURT:  Well, I understand that.  Let me 
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ask this.  Mr. Lyle, I think articulates at minimum a landlord 

has a duty to deal, not go into your property, not go into your 

apartment and remove your personal property.  Is that not a 

breach of that lease?  I realize it may constitute a 

conversion, but I’m just talking about the lease now. 

  MR. VANDENBERG:  Yeah. 

  THE COURT:  Is there nothing within that lease that 

creates some sort of duty on the landlord not to go into that 

apartment uninvited? 

  MR. VANDENBERG:  I think that there is, not in that 

context, I think there are certainly factual situations where 

there is, you know, maybe if it were, you know, some 

maintenance requirement and the landlord entered, you know, 

whether they entered as a right following the proper procedure 

or having to do, and maybe there was an issue of timeliness and 

there were damages that resulted.  So one of the maintenance 

personnel or these third party contractors had damaged the 

tenant’s belongings and maybe in that context there might have 

been, but that’s, and that’s because we’ve seen that, I mean, 

that’s, those are just cases where, you know, that, I mean, 

there’s caselaw out there that show this.  I think one of the 

other concerns that we have is just about, you know, confusing 

the jury, and so, and I know that’s, Your Honor, that’s your 

responsibility, so I’m not trying to do your job for you, I’m 

just trying to simplify things and thinking of this from the 
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jury’s perspective where they’re going to be looking at all 

these various, and this is just what happens when you have, you 

know, just a list of various claims that all kind of deal with 

the same thing, and so how can we simplify that.  And so that’s 

what I’m trying to do with this motion for directed verdict. 

  THE COURT:  And I greatly appreciate that.  Does 

anybody have a copy of the lease that I can read over  

that? 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  And y’all agree that it’s the right 

lease? 

  MR. LYLE:  Well, Your Honor, that’s an interesting 

point.  I hadn’t really thought through it, but if we’re going 

to take this into tomorrow, I was going to consider revisiting 

the discovery requests and responses because there have been 

multiple instances of documents that were assured to me that 

existed that have never been turned over to include this 

transfer renewal lease that Ms. Floyd was very adamant about.  

I’ve only ever been produced with one lease, and so I’m happy 

to provide the one that was provided to me, but according to 

his own property manager, there’s numerous leases out  

there. 

  MR. VANDENBERG:  So can I just address that? 

  THE COURT:  I’m not sure that you need to. 

  MR. VANDENBERG:  Okay. 
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  THE COURT:  As I understand it, there was something 

called a transfer lease and then Mr. Postell decided not to 

transfer and he signed a lease for, what’s the unit?  3700? 

  MR. VANDENBERG:  Renewal lease for 3007A. 

  MR. LYLE:  3007A.  Ms. Floyd, I thought was very 

articulate that he had signed a transfer lease and then changed 

his mind and signed a renewal lease. 

  THE COURT:  And I’m fine with that, but explain to me 

what’s relevant about this transfer lease. 

  MR. LYLE:  Because to the extent he truly transferred 

it, that would at least be some evidence and say well maybe he 

did leave his stuff behind rather than renew it.  But the 

renewal occurred back on July 6th.  They went and trashed out 

his room on July 25th, 19 days later. 

  THE COURT:  After he had signed the lease to renew 

that --- 

  MR. LYLE:  To renew it.  And the issue I took is that 

she just identified a whole separate document that’s never been 

produced to me. 

  THE COURT:  I understand, but I don’t know what you 

want with regard to that transfer lease, but I’m not inclined 

to grant that.  You got the renewal lease? 

  MR. VANDENBERG:  Your Honor, I have in both leases 

so, I mean, one’s falling apart.  Well, I offer it to you.  The 

only reason I say that is, is they’re the same, they’re just 
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different periods of time.  If he’ll accept it, the one I’m 

giving you is --- 

  THE COURT:  Mr. Lyle, which one are you alleging 

breached, has been breached, which lease? 

  MR. LYLE:  There’s only one document that’s ever been 

produced to me, it’s the January or the July 2022 lease that 

was signed by Jamahl on July 6th of 2022 for the period of term 

that encompasses when he came back home and all his stuff was 

gone, there’s only one document I’ve ever --- 

  THE COURT:  That’s the only lease that I want. 

  MR. VANDENBERG:  Okay.  So to speak to that, that is 

patently false.  We produced, I mean, I’m just, not that I need 

to, but I’m just saying --- 

  THE COURT:  I’m not going to entertain this about 

this, make sure I got it right now.  I got a lease that he 

signed to renew his unit --- 

  MR. VANDENBERG:  Yes. 

  THE COURT:  --- then I got some kind of transfer 

lease, is that right?  And that’s fine.  Am I not correct that 

there’s another lease entitled transfer lease? 

  MR. LYLE:  Your Honor, that was my point, I’ve never 

heard that term, transfer lease, until Katie Floyd said it. 

  THE COURT:  Right.  But it came up and I agree with 

you, if it exists, it should have been produced, but I’m not 

sure that it’s relevant to this case.  All I’m concerned about 
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is the lease that you’re alleging The Rowan has breached.  What 

lease is that? 

  MR. LYLE:  That’s the only one that I’ve got which is 

the July of ’22 through July of ’23. 

  THE COURT:  That’s the only one that I want a copy 

of.  And I’m sorry, I don’t know what the transfer lease could 

mean for your case, you pled that he breached this.  And are 

you sure Mr. Lyle has seen that?  If you’re good with it, this 

is the lease that he’s alleging has been breached? 

  MR. LYLE:  Is that the one that he signed July the 

6th? 

  MR. VANDENBERG:  It is, yeah. 

  MR. LYLE:  Okay. 

  THE COURT:  Thank you.  Mr. VanDenBerg, what’s next? 

  MR. VANDENBERG:  I just want to talk about 

conversion.  This, I’d rather talk about it now than deal with 

it as we’re back and forth with the jury charges.  So 

conversion, I just want to be clear on at least my 

understanding of the law, so in civil conversion unlike 

criminal conversion if the property is, so let’s just assume a 

different set of facts.  So the property that was taken by Mr. 

Brown and then returned, if it had been in mint condition and 

as Mr. Postell left it, then there would be no civil 

conversion.  Criminal conversion’s a different case, but civil 

conversion, that’s my understanding of civil conversion.  If 
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there is any diminution of value, so as in the case of, you 

know, whatever can be substantiated with regards to any damage 

to the computer, then whatever the difference in value of the 

property as Mr. Postell remembers it versus how it was 

returned, that would be the measure of damages with regards to 

that item of personal property.  And so I just, that’s my 

understanding, and I think it’s important because that’s, as I 

offer recommendations to the jury charges, that’s my line of 

thinking and so I think that it’s, that, and what I’ve seen 

from Mr. Lyle doesn’t touch on that, so my offer would be along 

those lines to address that situation.  So if, and the 

precondition is, is, and this is, again, another edit that I’m 

going to offer is who is the actor here, who actually committed 

the conversion.  So in our estimation, the conversion was 

committed by Carlton Brown, Carlton Brown took the property out 

of the unit, Carlton Brown also, his actions led to the, you 

know, his decision and the consequences of those actions 

resulted in also the personal property being thrown out.  So 

and this, again, this gets to why I think it’s a negligence 

case because I think we’re dealing with proximate cause.  

Ultimately, that’s the issue is who is to be held accountable.  

And so regardless what, you know, the negotiations, 

negotiations fell apart, this lawsuit was filed and now that’s 

the posture of this case, and so you know, our arguing the 

facts and the law and what the evidence shows.  And so with 
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regards to conversion, you know, the first, the first, you 

know, element is going to be who was, who actually committed 

the conversion.  If the conversion in this case is 

substantiated, who was the actor here.  And then as far as the 

measure of damages, it doesn’t really matter if the jury 

decides that it was Mr. Brown.  And that’s why I think we need 

an instruction along those lines. 

  THE COURT:  I understand. 

  MR. VANDENBERG:  So telling the world that that’s  

my thinking and that would be the substance of edits, you  

know. 

  THE COURT:  Mr. Lyle, just, what do you think about 

this idea that to the extent the property was returned and the 

damages become diminution of value? 

  MR. LYLE:  Your Honor, I think there’s at least some 

testimony from Ashanti Young that there were shoes and there 

were pants and suits and things that had never been recovered 

thus far.  Ms. Floyd even said I wish I moved the stuff around, 

but nobody touched it.  She made a big deal saying nobody 

touched it, so there’s been no evidence other than Mr. Postell 

and his mother saying what they moved in versus what’s been 

recovered.  So again, that’s for the jury to decide whether 

they want to believe that nothing else --- 

  THE COURT:  And I agree with you, I’m not, I’m just, 

we’ll deal with that, but I am inclined to give an instruction 

ROA 000720



  334 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that to the extent you believe property was returned and maybe 

damaged --- 

  MR. LYLE:  Certainly --- 

  THE COURT: --- just thinking out loud --- 

  MR. LYLE:  Certainly --- 

  THE COURT:  --- just taking into account --- 

  MR. LYLE:  They should get credit for whatever was 

returned knowing that there’s a material issue, genuine issue 

of material fact as to the diminution of the computer --- 

  THE COURT:  I agree. 

  MR. LYLE:  --- so I think the jury can decide that 

the computer was completely fine and just needed to replace the 

monitor because it was a blue screen, or they can take Mr. 

Postell’s word that it was, fully needed to be replaced in 

total or anything in between.  And we would respect the jury’s 

decision on that. 

  THE COURT:  Thank you.  Mr. VanDenBerg? 

  MR. VANDENBERG:  Your Honor, I’ve already touched on, 

we think that the jury needs to, to get to the negligence 

claim, and I think, and as I suggested earlier today I think 

there’s, you know, a charge out there for intervening cause, 

something along those lines, so that they can contemplate in 

light of the testimony that they’ve heard and the evidence 

that’s been entered if, you know, this was proximate cause of 

this, and so that would be the, you know, the majority of the 
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substance of my recommendations and that is it would be in the 

negligence category, but I want to come back to this unfair 

trade practice, and I think --- 

  THE COURT:  Before I --- 

  MR. VANDENBERG:  Yes. 

  THE COURT:  If we craft something about intervening 

cause, any problem with that? 

  MR. LYLE:  No, that’s no problem at all, Your Honor. 

  THE COURT:  Okay.  Good enough, thank you.  Yes, sir? 

  MR. VANDENBERG:  So the unfair trade practice, the, 

so, I’m glad Katie testified, and I think, what I hope the jury 

took away and why I want to talk about this again is because I 

think it shows the difference in the breadth and the depth of 

the person who, you know, with the knowledge of the leasing 

industry, and what might constitute, you know, based on that 

knowledge of, more comprehensive knowledge about, you know, 

this industry.  And it’s been a fundamental problem with this 

case from the beginning is that there is, and I think hopefully 

today there is, we cleared up exactly, you know, the difference 

between, you know, turn list and RealPage, at least if, you 

know, people believe what Ms. Floyd was testifying about 

because I think, and even Ashanti Young who testified yesterday 

and this is why I asked her the question because even after all 

these, this time, you know, she still thinks that this list is 

something you push a button and the system prints out.  So, you 
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know, the leasing information that was contained, you know, in 

RealPage which is where, that’s the database for leasing 

information and then, you know, the turn list which is, it’s 

documented that they were operating from is a, it draws from 

various sources.  And so, you know, her understanding of that 

process is that you push a button and then RealPage spits out 

this, these turn lists.  That’s not the case, and it’s way more 

sophisticated than that and I think because of, you know, these 

claims, I mean, they’re just, I mean, you know, I’ve seen them 

pop up in this case and it’s similarly I think that there’s, 

you know, this kind of a lack of understanding of this 

industry.  And even, you know, with a witness like Katie Floyd, 

with Melissa Hinton’s testimony yesterday, I think, you know, 

this is almost the kind of case where if you really want to, 

you know, prove these kinds of claims, you need to bring in 

someone who is an expert witness to prove your claim.  So 

someone who is in a position to actually have the similar 

breadth and depth of knowledge and experience to assess the 

facts in this case and get on the witness stand and testify to 

substantiate your version of these claims.  Not to get that 

kind of evidence in through someone who doesn’t have, you know, 

a good understanding who is Ashanti Young.  And you know, 

that’s why she is to the Plaintiff, and that’s why, you know, 

our, you know, take on why she’s, you know, was brought in to 

testify is for that very fact.  You know, she is someone who 
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is, you know, just doesn’t really understand what she’s talking 

about, she thinks she does, she’s eager, she’s earnest, she 

wants to, you know, to learn things, but she doesn’t have an 

understanding.  And I think if, you know, to get that to the 

jury, to get the jury to look at this claim based on that 

evidence is, is, is, would be a mistake in our opinion.  So I 

think that, and again, I know you already ruled on this, I’m 

just asking you to reconsider in light of today’s testimony and 

reflecting on Ms. Young’s testimony.  I know we looked at her 

transcript yesterday about her allegations of, you know, things 

happening elsewhere, and so I just, I just, that’s all I’m 

asking is another, maybe another look at this claim. 

  THE COURT:  Mr. Lyle, any comment? 

  MR. LYLE:  I would just rest on all the things I said 

earlier.  I only point out that the only testimony today was 

Katie Floyd who admitted that she had the knowledge as the 

property manager that anything over $500.00, there’s a legal 

process they’re supposed to go through.  That makes us very 

analogous to the Burbach case because that was over the failure 

to follow the statute of returning the security deposit which 

was under the umbrella of the Residential Landlord Tenant Act 

which that caselaw specifically said puts that into the stream 

of commerce and effects the interest of the public.  And 

therefore, this is very analogous, you’ve got testimony that 

they take over $500.00 worth of stuff, there’s a legal process 
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they’re supposed to follow, they didn’t follow it here.  You 

have Ashanti Young saying, yes, it absolutely happened at this 

facility under my watch at The Rowan while I was here.  She 

even said with Carlton, which Carlton was fired right after 

this, so we know for a fact it had to happen before then.  And 

so I think there’s, again, enough evidence to go to the jury 

and I would rely heavily on what we’ve described or discussed 

yesterday.  But again, citing the Burbach versus Investors 

Management Corp., and then also citing the Noack Enterprises 

versus Country Corner Interiors of Hilton Head Island, Inc. 

  MR. VANDENBERG:  I just, and I think I addressed this 

yesterday, but I just want to say it again.  So, you know, 

there’s no disagreement from us that, you know, that leases 

are, you know, the South Carolina Landlord or the Unfair Trade 

Practices Act applies to leases.  And I think in the context of 

that case cite, that’s all, that’s it, so there’s no, and why 

we have been, you know, struggling still to try to understand 

exactly what this alleged act or deceptive act or unfair 

practice was.  And I think, you know, giving it to the jury is 

without, I mean, so I will be spending my time trying, if this 

does go forward as it appears and trying to figure out exactly 

a way to ask, to charge the jury with trying to pick through 

the evidence and identify exactly what that is, and I think, 

you know, my concern is that, you know, they’re just, they’re 

not equipped.  I think that they don’t have, they’ve heard some 
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testimony, they heard from someone who is, you know, Katie 

Floyd and Melissa Hinton, but I think just, you know, you ask, 

you know, anyone a question like you’re saying, okay, this is 

like, we want you to rule on this and they’re like I guess we 

will.  And so even if it’s a matter of law and that’s why we’re 

raising this, you know, this motion --- 

  THE COURT:  I appreciate that. 

  MR. VANDENBERG:  --- is to take it out of the jury’s 

hands and rule on it elsewhere. 

  THE COURT:  Anymore motions before I start --- 

  MR. VANDENBERG:  No, nothing, Your Honor. 

  THE COURT:  I am going to look at the ouster, take a 

look at this contract tonight.  Mr. Lyle, yesterday, there was 

some testimony about the failure of The Rowan to come to an 

agreement on the amount of money that your client may have been 

entitled to.  I think there was a promise to reimburse him and 

they could never come to an agreement and there was therefore 

no reimbursement.  And there was a suggestion that you 

believed, or you were certain that that is an unfair trade 

practice. 

  MR. LYLE:  I think that’s one of the many different 

things that they can latch onto as a reason --- 

  THE COURT:  I’m going to deny the unfair trade 

practice motion for directed verdict with regard to the fact 

that his property was thrown away or whatever, whatever the 
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word is.  But I do not believe that this idea that they did not 

come to an agreement on reimbursement is an unfair trade 

practice. 

  MR. LYLE:  Sure. 

  THE COURT:  So I don’t want any argument, I’m asking 

that there not be any argument about that, and if I hear that, 

of course, I’ll have to take it up while the jury’s there.  

Yes, sir? 

  MR. VANDENBERG:  Is that, so is that, could we, is 

the juror, is the jury’s charged and it goes to the jury, is 

there an instruction in there that would specify, I mean, is 

that reasonable then to put in there, if you think that the 

deceptive act is --- 

  THE COURT:  What my plan is is that when I charge the 

jury, I’m going to say what’s in his complaint, what the 

deceptive act is, what he’s alleging the deceptive act is.  And 

I don’t think I need to address this idea about we had come to 

an agreement that’s an unfair trade practice. 

  MR. VANDENBERG:  If I may?  And Mr. Lyle, I have the 

complaint here, I don’t, other than saying that there was a 

violation of the unfair trade practice, there is no allegation 

of an act. 

  THE COURT:  I think he, and y’all double check me, so 

if, I think it talks specifically about the property being 

removed from his unit? 
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  MR. LYLE:  I have my complaint pulled up, Your Honor.  

It’s my third cause of action, paragraph 1 is that each 

assertion set forth is consistent and verbatim.  The second 

paragraph says that the Plaintiffs are engaged in the business 

of renting or managing rental or residential real property of 

tenants within the State of South Carolina.  Defendants have 

repeatedly rented other residences in South Carolina to some 

tenants other than the Plaintiff both before and after the 

Plaintiff’s tenancy.  Next paragraph says the actions of the 

Defendant unlawfully ousted the tenant as well as losing, 

stealing, or otherwise converting the Plaintiff’s personal 

property and denying him use of the property were unfair 

deceptive acts in conduct of trade or commerce.  The next 

paragraph is because the Defendants continue rental residences, 

the actions of the Defendants which are alleged in this 

complaint have the potential of being repeated by the 

Defendants.  The action of the Defendants, again, this was 

before we had a chance to interview and conduct discovery. 

  THE COURT:  I understand. 

  MR. LYLE:  The actions of the Defendants reflect the 

Defendants regular business practices in that similar actions 

have been taken by the Defendants with regard to other tenants 

in South Carolina.  As a result of the actions of the 

Defendants, the Plaintiff has suffered the loss of the benefit 

of the bargain [sic] and the loss of personal property, legal 
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fees and the cost of this lawsuit.  Plaintiff is entitled to 

three times the actual damages and a reasonable award of 

attorney’s fees under SC code 39-5-140, South Carolina Unfair 

Trade Practices Act. 

  THE COURT:  So yes, sir? 

  MR. VANDENBERG:  So again, other than saying that the 

cause for this violation is ouster conversion, so these other 

claims are those, I mean, those are, that’s not, I mean, 

that’s, those are separate claims, not a deceptive act, like, 

you know, a deceptive act like we were talking about yesterday 

like we’ve discussed.  It would be like, in this, the Burbach 

case where there’s, you know, this issue with the security 

deposit, and that is, you know, the Defendant saying this is 

our policy, this is our practice, we don’t care what the law 

tells us that we should, we’re required to do, we’re just going 

to do this own thing because that’s what we believe we should 

be doing, and not, you know, these other claims.  If that’s the 

basis, that’s, you know, that’s, again, this is the genesis of 

this case where, you know, we didn’t have a good understanding 

there exactly what that deceptive act or alleged unfair 

practice was, but the basis is some other, some other claim, 

some other legal claim.  I don’t, that’s, I don’t, that’s not 

the law, at least what my understanding is is ouster and, I 

mean, that’s, again, I don’t see it, I didn’t see it then, I 

still don’t understand to this day what this alleged act is and 
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I think sending it to the jury without that clarification, and 

I think, this is why I asked, you know, why we had the 

discussion, why I asked Mr. Postell to enunciate exactly what 

his understanding of this violation was, and his understanding 

was that they promised me the money and they didn’t give it to 

me. 

  THE COURT:  Well, that’s not an unfair trade 

practice.  That’s not a violation of the Unfair Trade Practices 

Act partly because there’s no evidence whatsoever that The 

Rowan has said I’m going to pay you money to reimburse you, and 

they haven’t done it before.  So Mr. Lyle, while I’m going to, 

and again, I will come up with the appropriate language, I 

understand what you’re saying, but I’m going to go forward with 

or stand by ruling earlier today, but it is not an unfair trade 

practice that they were not able to come to an agreement on 

this reimbursement --- 

  MR. LYLE:  Certainly.  We’re happy with that, Your 

Honor. 

  THE COURT:  Anything else? 

  MR. VANDENBERG:  No, Your Honor. 

  THE COURT:  Y’all really are doing a good job despite 

what I might, what, it may sound like I’m arguing or I’m 

complaining, but I’m not complaining.  We will be back then 

tomorrow, let me see, the jury is coming in at 9:30, can we 

start at 9:00? 
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  MR. VANDENBERG:  Yes, sir. 

  THE COURT:  Alright.  Mr. Lyle, anything else? 

  MR. LYLE:  9:30 is fine, nothing from us further. 

  THE COURT:  Okay. 

  MR. VANDENBERG:  9:00 for us. 

  MR. LYLE:  9:00 is fine. 

  THE COURT:  We’re going to call for some, juror 268, 

tell him not to report, so we’ll go forward with the 12 and 1 

alternate, hopefully we won’t have to get to another alternate. 

  MR. VANDENBERG:  Thank you. 

  THE COURT:  Thank you all. 

  MR. LYLE:  Thank you, Your Honor. 

 (Whereupon the hearing ended at 4:02 pm.) 

DAY FOUR, SEPTEMBER 19, 2024 

  BAILIFF:  Court come to order, all rise. 

  THE COURT:  Good morning, please be seated.  You all 

have given me some charges and I haven’t had a chance to look 

at them yet.  So we’re going to have to take that up at some 

point.  I want to talk about motions, we actually have a fair 

amount of work that we need to do before the jury comes in 

today. 

  MR. VANDENBERG:  Your Honor, we just sent this, I 

didn’t realize, Todd told me that we hadn’t actually attached 

our proposed --- 

  THE COURT:  Yes, sir. 
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  MR. VANDENBERG:  --- here’s a copy. 

  THE COURT:  Mr. Lyle, did you have anything you 

wanted to hand up to --- 

  MR. LYLE:  I’m sorry, I couldn’t hear you, Your 

Honor. 

  THE COURT:  Did you have anything; I know each of you 

sent me stuff and I just need to pull it up and take a quick 

look at it. 

  MR. LYLE:  Your Honor, I emailed the proposed jury 

charges a couple of days ago.  I replied this morning to let 

Mr. VanDenBerg know that I did not see an attachment related to 

his edits of the general charge.  The general charge is cutting 

and pasting from the civil bench book, I’d be shocked if you 

had an issue with anything in that.  I did want to address the 

three, four, or five specific charges that he took issue with.  

I’m also not sure, I just, this was a last minute decision this 

morning and I’m not sure I want to do this yet or not, but I 

need to confer with my client, but Ms. Floyd did towards the 

very end of her testimony yesterday say albeit strangely that 

she would keep receipts to the clothing that was gifted to her 

by a friend or family member because she wanted to update her 

renter’s insurance policy.  And I think she made a very 

inappropriate reference to an insurance policy, specifically a 

renter’s insurance policy, so I do have an insurance charge 

that I know some Judges don’t like to give, but I think in this 
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instance, you know, and if the Plaintiff opened that door, we’d 

be looking at a mistrial, but for the Defendant to open that 

door, it’s only fair for you to do something like an insurance 

charge.  And I have one I can hand up that I, that basically 

just, it basically says there may or may not be insurance, 

you’re not to take that into consideration, is basically the 

gist of it, but it’s a charge. 

  THE COURT:  I did note she made reference to that.  

What do you think about --- 

  MR. VANDENBERG:  We have no objection, I didn’t 

actually hear her say that, but, you know --- 

  THE COURT:  She did say something --- 

  MR. VANDENBERG:  Okay. 

  THE COURT:  --- about insurance, and out of an 

abundance of caution, it might be a good idea, so if you’ll 

give me that, sir. 

  MR. LYLE:  I haven’t given this to the other side, 

it’s one from another case that I just pen and inked, I changed 

the she to he and I struck through the word carelessness and 

put the word acts or omissions.  I have this digitally; I can 

email it to you or you can look at it printed before I hand it 

up or I can make photo copies. 

  MR. VANDENBERG:  This is from which? 

  MR. LYLE:  This is another trial, it’s a civil 

charge, bench book charge on insurance.  Normally, that 
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part is tabu, you don’t even say it in the Courtroom but… 

  MR. VANDENBERG:  Okay. 

  MR. LYLE:  Your Honor, if I may approach? 

  THE COURT:  Yes, of course. 

  MR. LYLE:  And I just pen and inked, I changed she to 

he and then I added, I struck out the word carelessness and 

put, just wrote acts or omissions.  So if you’re fine with 

those changes, I’m happy to fire up my laptop and make it 

prettier and cleaner in an email and give everyone a copy of 

that as well.  But that would be the only other charge I would 

add, but then I still would reserve the right to respond to Mr. 

VanDenBerg’s email last night with his edits. 

  THE COURT:  Mr. VanDenBerg, what do you think about 

this insurance charge? 

  MR. VANDENBERG:  Your Honor, again, I didn’t hear her 

say it, I don’t know what impact of course it might have on the 

jury and their deliberations.  I don’t have an issue with it, 

you know, it might also, you know, just confuse matters. 

  THE COURT:  Yeah.  She did say something in response 

to one of your questions about insurance.  It was only a 

glancing reference.  Mr. Lyle, I am inclined to say something 

about insurance, I’m concerned, however, that we, and this is 

taken solely from the bench book? 

  MR. LYLE:  It’s somewhere in there.  I have two or 

three versions from my little super secret Plaintiff’s list 
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serve groups, but I can give you a couple of other versions.  

I’m fine with whatever Your Honor rules on, I just think, the 

fact that she said insurance policy, she even went so far as to 

say renter’s insurance policy, and it was in reference to when 

I asked her if she kept receipts on the clothing for one, two, 

or three, four years, and she said yes and then I said do you 

keep receipts for the clothing that’s been gifted to you by 

friends or family and her response was yes because that’s how I 

update my renter’s insurance policy if I ever have to file a 

claim.  Something about the value of the clothing to which I 

unfortunately lost character a little bit and laughed because 

I, regardless, that’s not relevant.  But the issue was brought 

up and it was opened by her, not by me asking about insurance, 

it was by her using that in her answer.  So whatever Your Honor 

feels necessary to address the item so it’s not this tabu thing 

that nobody mentions because that’s the fear, Your Honor, in 

this Courtroom whenever it’s said and then we just call it tabu 

and don’t mention it again and all of a sudden the jury’s left 

to wonder what are we hiding from them.  So that charge or some 

version of it that simply says you heard insurance, insurance 

is not to be, there might be, there might not be, you’re not to 

consider it.  I think that’s an appropriate charge because it 

doesn’t make it tabu, it just instructs the jury they’re not to 

consider it.  Often times, Judge, I’ve tried quite a few cases 

in Circuit Court and over 50 percent of the time the first 
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question in the first 15 or 20 minutes is they want to know if 

there’s insurance.  And unfortunately, a lot of instructions 

are very, I jokingly told Yanis this morning, it’s kind of Star 

Wars like, you have heard all of the evidence you are to 

consider and they just intentionally kind of avoid saying that 

word even, and I think once that door’s been opened a little 

bit by one side, it needs to be properly flushed out to at 

least remind the jury that it’s not a secret word that they 

can’t say, it’s just something they’re not to consider, it may 

exist, it may not.  And you can even say on both sides, it may 

exist for a tenant, it may or may exist for a landlord 

apartment complex.  But we’re fine with whatever Your  

Honor does.  Again, it’s not a hill I’m going to die  

on. 

  THE COURT:  Well, no, I do, I do recall and my law 

clerk actually mentioned that it did come up.  So I think I 

want to say something, but I’m not, but I am concerned about 

saying all of this that it might spark more questions than not.  

Having said that, though, if Mr. VanDenBerg doesn’t have any 

objection to what you have given me, I’ll just read all of 

this. 

  MR. VANDENBERG:  Your Honor, I mean, the only concern 

is as I already expressed.  I mean, it’s just, you know, this 

is not, we didn’t prepare her --- 

  THE COURT:  Oh, I understand --- 
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  MR. VANDENBERG:  --- for responding to these types of 

questions --- 

  THE COURT:  I think, it was something that came up on 

cross.  

  MR. VANDENBERG:  Yeah.  And I don’t remember, I can 

remember watching the exchange take place, I think there was, I 

could feel that she was, you know, in the heat of the moment 

she was, and I don’t think she gave a dishonest answer, I think 

she was just responding to the question.  So I don’t know, I 

mean, I, the only concern I would have is, you know, as I’m 

sitting there, as a jury that hasn’t heard just this word, and 

I don’t know what’s on their minds, so, you know, you plant the 

seed and they may not have even paid attention to what she said 

and the words that she was saying, so, you know, I leave it to 

you.  I don’t really care about the words, it’s fine,  

whatever. 

  THE COURT:  Alright.  That’s fine.  Well, what I, 

what I will say, I’ll give, Mr. Lyle, I will give something 

akin to your charge, something that there was a reference to 

insurance coverage and then I instead of saying that they may 

ask themselves about insurance, what I’d like to do is to lead 

off with, I would say something that there was a brief 

reference to insurance on cross examination of Defendant’s 

witness, then I would lead into the issue of insurance coverage 

is not, should not, and must not be proper for you in 
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considering reaching your verdict and then I would read the 

remainder of this charge. 

  MR. LYLE:  I would just ask that it mention both 

parties because it was introduced only as to a renter’s 

insurance policy, so I would ask Your Honor to say the issue of 

insurance for either party, you know, if you could just make a 

reference to it to either party, I would think that would be 

fair. 

  THE COURT:  Okay.  We’ve got a number of other issues 

to discuss.  Why don’t I do this, because we’ve got other 

things, I’m just going to read what you have submitted, and 

we’ll leave it at that.  And I will say the issue of insurance 

coverage for either party is not, should not, and must not be 

proper for you to consider.  I’m simply going to read 

everything you said, but I’ll add that additional language.  

Now, let me get to what you’ve submitted to me.  And then we’ve 

got, we’ll talk some more about these directed verdict motions.  

While we have emails from both of you with charges, I don’t 

have, hold on one second, let me see if my law clerk…  So while 

he’s doing that, let me, let’s talk about the directed verdict 

motion.  I am going to continue to deny your motion with regard 

to the unfair trade practices claim, Mr. Lyle, however I, I do 

not believe their failure to settle this case or to reimburse 

him is an unfair trade practice --- 

  MR. LYLE:  That’s fine, Your Honor. 
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  THE COURT:  --- I ask you not to say anything about 

that. 

  MR. LYLE:  We’ll completely avoid that. 

  THE COURT:  The jury charge that I had put together 

and once we, I’m sorry that all of this is so helter-skelter, 

but the jury charge that I put together does say about the 

conversion or the conversion cause of action to the extent that 

there’s a return of property or you get credit for that or some 

diminution of value.  But I will pull that up and I will give 

all that to you. 

  MR. VANDENBERG:  Your Honor, actually, so Mr. Lyle’s 

proposed conversion instruction --- 

  THE COURT:  Yes, sir. 

  MR. VANDENBERG:  --- and I reference that in my 

email, it does include, I highlighted it on the redacted, or 

not redacted, the version that I sent back that said, it’s a 

document that I sent twice with some edits, so it’s in there.  

I’m not suggesting to highlight for the jury or the, that you 

spend time elaborating on that, but it is in the, his proposed, 

it comes out of, it’s on, it looks like page 4 of his document, 

the second to last paragraph, the section reads, damages for 

conversion may be reduced if the Defendant returns the property 

and the Plaintiff accepts it back, if that happens, the damages 

should be reduced to a small sum or to an amount equal to the 

reduction in value of the property between the time of 
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conversion and the return of the property. 

  THE COURT:  That is --- 

  MR. VANDENBERG:  And I think that’s, that’s --- 

  THE COURT:  That’s fine. 

  MR. VANDENBERG:  --- that’s fine, yes. 

  THE COURT:  Mr. Lyle, I’m sorry, I have considered 

this ouster, and I am, I just do not believe that this case as 

a matter of law that personal property is contemplated by the 

General Assembly with regard to ouster.  I am going to direct, 

I am going to grant the directed verdict motion as it relates 

to ouster, so I will not give that instruction.  And Mr. 

VanDenBerg, I’m sorry, I’m waiting for the email that you, it 

was, can one of you send me, send the email you sent to my 

administrative assistant with your edits to me? 

  MR. VANDENBERG:  Yes. 

  THE COURT:  Okay.  And just send it to 

mkimpsonj@sccourts.org.  And I apologize, there was some 

traffic issues --- 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  --- this morning, so when I got here, 

nobody else was here, so we weren’t able, nobody else was here.  

And I’ll say as an aside, interestingly enough, while that’s 

clearly the appropriate way is to send stuff to the AA and to 

the law clerk, sometimes I don’t ever see it until I see them 

the next morning. 
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  MR. VANDENBERG:  Is there any, Todd, I’ll copy you, 

is there, would you like me to cc anyone else? 

  THE COURT:  As long as Mr. Lyle has it. 

  MR. VANDENBERG:  Okay.  And, you’ll, I mean, let me 

just remove this one.  I removed the second copy of his, the 

edited document, and then attached the document that I printed 

or made copies of and handed up. 

  THE COURT:  Yes, sir, that’s it. 

  MR. VANDENBERG:  They’re both word documents. 

  THE COURT:  Now, Mr. Lyle, now, you, you’ve got some 

objections to Mr. VanDenBerg’s proposed charges? 

  MR. LYLE:  Your Honor, I’m not real sure what Mr. 

VanDenBerg proposes.  If we want to take the email that he sent 

last night which only addressed these specific charges, I think 

we just work through the conversion charge. 

  MR. VANDENBERG:  And Mr. Lyle handed up a copy of our 

proposed edits, Your Honor. 

  THE COURT:  He does have a copy of this? 

  MR. VANDENBERG:  I handed him a copy. 

  MR. LYLE:  He just handed it to me a moment ago. 

  THE COURT:  Okay.  Take a second, I’m not --- 

  MR. LYLE:  We can work through these one by one 

quickly because, again, none of these are hills I really want 

to die on. 

  THE COURT:  Yes, sir. 
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  MR. LYLE:  Specific charge number 4, unfair trade 

practices --- 

  THE COURT:  One second, let’s just start with what he 

says about general instructions.  Any objections to any of 

that? 

  MR. LYLE:  He just handed me a long document  

--- 

  THE COURT:  Oh, I’m sorry. 

  MR. LYLE:  --- I haven’t --- 

  MR. VANDENBERG:  Your Honor, I don’t have any 

objections to his general charges other than I would add what 

we’ve proposed, if you look at, it’s the first --- 

  THE COURT:  A, section 1 dash A? 

  MR. VANDENBERG:  Yeah, section 1 dash A, this is from 

Judge Anderson’s book --- 

  MR. LYLE:  That’s fine, you can instruct them on 

statements of counsel. 

  THE COURT:  Alright. 

  MR. LYLE:  Is that the only one, general? 

  MR. VANDENBERG:  Correct. 

  MR. LYLE:  Okay.  Yeah, that’s fine.  You can charge 

the statements of counsel charge, Your Honor, and I’m perfectly 

fine with that. 

  THE COURT:  Alright.  Mr. Lyle, then we go to 

specific --- 
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  MR. LYLE:  A specific, number 3, I think he just now 

said he’s fine with the language I included for the diminution 

of value for conversion, is that right, Tim? 

  THE COURT:  Now, let me, let me, I’m looking at 

specific instructions and I’ve got A. 

  MR. LYLE:  Well, you’re back on his, his --- 

  THE COURT:  Yes.  So I’m sorry --- 

  MR. LYLE:  The problem, Your Honor, is that this 

document he just handed to me about 10 minutes ago does not 

follow the same sequence --- 

  THE COURT:  I see, okay.  So Mr. VanDenBerg, with 

your email specific charges, let me open it, okay, I see --- 

  MR. VANDENBERG:  So Your Honor, I’ve gone through his 

specific charges --- 

  THE COURT:  Yes. 

  MR. VANDENBERG:  --- where I have no issue, I’ve said 

acceptable, and then if not then I, there’s, if you follow my 

email with my notes on which document to look to, so in some 

instances I’ve suggested striking portions or all of his 

proposed instruction, and then I’ve referenced in my specific 

instructions an alternate for consideration. 

  THE COURT:  I see.  Alright.  So Mr. Lyle, which, 

which one are you… 

  MR. LYLE:  I was just going to go in sequential order 

to --- 
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  THE COURT:  Good enough. 

  MR. LYLE:  --- Mr. VanDenBerg’s email.  Number 1, he 

said is acceptable, number 2, unlawful ouster which Your Honor 

has just ruled, so that would disappear. 

  THE COURT:  Yes, sir. 

  MR. LYLE:  Number 3, he took issue with diminution of 

value, but then this morning he now says he’s fine with it, so 

we’re fine with it, we’ll move on. 

  THE COURT:  Wait a minute, now.  Number 3, now I’m 

reading from a document, Plaintiff’s, he’s marked that 

Plaintiff’s request to charge? 

  MR. VANDENBERG:  Correct, Your Honor.  So --- 

  THE COURT:  And he has added to Plaintiff’s request 

to charge number 3, Mr. Lyle, is that the one we’re on? 

  MR. LYLE:  We’re on number 3, that’s correct. 

  THE COURT:  Alright.  Now, he’s also added the line 

saying conversion of Plaintiff’s personal property by some 

third party would relieve Defendant of any liability.  Will you 

--- 

  MR. LYLE:  I don’t think that’s necessary, Your 

Honor, he’s got an intervening superseding cause, he’s, if 

you’d like to charge it, Your Honor, I don’t think it’s 

necessary.  I took this directly from the civil bench book, the 

jury can decide whether somebody, some third party took the 

property.  That’s proper for him to bring up in his closing, 
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but I don’t think the charge for conversion needs to highlight 

that. 

  THE COURT:  Well, but if the jury were to believe 

that, they need some instruction whether or not that resolves 

the Plaintiff, the Defendant’s liability. 

  MR. LYLE:  I think we would have to add that to every 

charge then, Your Honor.  We would add that to breach of 

contract if some third party caused a breach or I mean, I think 

that’s searching their logic to have to include the language 

that some outside party could have done something, that would 

apply to every step of this process.  So I don’t think it’s 

necessary, but if, Your Honor, it’s fine if you want to say  

it. 

  THE COURT:  Mr. VanDenBerg? 

  MR. VANDENBERG:  Your Honor, that would be fine, then 

I think we just, we include that one sentence, and I think that 

we’re, we’re fine with that. 

  THE COURT:  Alright.  I’m going to say that.  Then 

we’ve got the highlighted portion that I think everybody’s fine 

with, is that correct, Mr. Lyle? 

  MR. LYLE:  That was already in my charge --- 

  THE COURT:  And it was, I agree. 

  MR. LYLE:  I’m certainly fine with that. 

  THE COURT:  Now, Mr. VanDenBerg, of course, you, you, 

in the document that I’m looking at, you have struck out all of 
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that, but of course I have not, I have denied your motion for 

directed verdict on that issue, so --- 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  --- is there an unfair trade practice, is 

that a charge that you would agree to, did you put one in? 

  MR. VANDENBERG:  Yes, Your Honor.  It starts on the 

first page of our document --- 

  THE COURT:  Oh, I see it. 

  MR. VANDENBERG:  --- and so letter B.  And so there’s 

the first three sections from Judge Anderson’s book, 31, excuse 

me, it’s sections 34(1), 34(2), 34(3), in sequential order 

here.  And I think, and what I’ve, in my email, and I think 

this might be, and the reason that I suggested this as well, so 

I think as far as the charge, those three sections because, you 

know, our concern is that we think it’s necessary, although I 

see the brevity of this instruction I don’t think it does 

justice to what the jury needs to consider.  And so I think 

that if a more lengthy, elaborate instruction that talks to the 

definitions of what is a, under the law what is a deceptive 

act, what is an unfair trade practice.  I think the jury needs 

to be, you know, instructed on, you know, thinking about that 

first as they then contemplate the rest of this law.  And I 

think in addition to just a juror charge, I think on the 

verdict form, I think that if they find in their minds that 

there was indeed a violation of the act, I think the jury 
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should be instructed to, on the verdict form, to articulate in 

writing the specific act they find was a violation of the law.  

And I think that will, you know, I think that would make it, 

you know, certainly, you know, easier for us to then evaluate 

post-trial whether the grounds that they found, the jury found 

for a violation of this act was as you have already articulated 

to us which is not sufficient to form a violation of the act 

which is money, you know, promised me the money, didn’t give me 

the money, and if that was the finding, then I think we can --- 

  THE COURT:  I’m going to first ask Mr. Lyle his 

opinion, but I have a suggestion on that issue.  Mr. Lyle, what 

do you think? 

  MR. LYLE:  I think it gets really, really complicated 

and hairy and a good issue for the Court of Appeal if we start 

asking the jury to write out sentences of what they found to be 

at issue. 

  THE COURT:  What do you think about his substituting 

aside from what he’s talking about with the jury? 

  MR. LYLE:  I haven’t had a chance to thoroughly 

review it, but I saw referenced to him trying to go back to the 

Landlord Tenant Act for damages and relief and I think the one 

that I provided against, cut and pasted form the civil bench 

book, I didn’t add any language, I didn’t subtract any 

language, and I would reassert that that’s the property charge 

for this violation.  And cites to that are contained within, 

ROA 000747



  361 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it's Gentry v. Yonce, Fields v. Melrose, Albert Oil v. Marathon 

Oil, and Burbach v. Investors. 

  MR. VANDENBERG:  Are we talking about the same 

instruction? 

  MR. LYLE:  The unfair trade practices?  We’re on 

charge number 4, specific charge number 4, correct? 

  MR. VANDENBERG:  Yeah.  So this instruction comes 

from, from the charge book?  Or this comes from what you  

--- 

  MR. LYLE:  It comes from the civil charge book that’s 

on the Court’s website. 

  MR. VANDENBERG:  Yeah.  I think that it’s, again, I 

think that the brevity of this issue, Your Honor, I don’t think 

does justice to, you know, certainly not to our concerns about, 

you know, this particular charge.  But there’s, there needs to 

be a clearer definition in a charge to the jury to consider, 

you know, in the testimony that they’ve heard and the evidence 

that they’ve seen or documented evidence that they’ve seen or 

will see, deliberations, exactly what is that unfair act or 

deceptive act, you know, alleged by Plaintiff. 

  THE COURT:  I am not inclined to use these, a 

specific verdict form where they have to write out what they 

find.  However, I am inclined, and I’m not saying that I’m not 

going to give this, I am much more inclined to instruct them 

that the Defendants’ failure to reimburse the Plaintiff is not 
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an unfair trade practice, and you may not consider that as 

such.  What do you think about that? 

  MR. LYLE:  As long as Your Honor would say they’re 

allowed to consider the other acts --- 

  THE COURT:  Oh, of course, of course. 

  MR. LYLE:  I think you can’t just deny them one 

without suggesting that they are allowed to look at  

others. 

  THE COURT:  Well --- 

  MR. LYLE:  So if you instruct the, Your Honor, 

Plaintiff’s position would be that if you just deny them the 

right to reach that conclusion based on a specific item, you 

would also, I would request you say they can find a violation 

though from the other acts that I’ve not prohibited you from 

finding or something to that effect. 

  THE COURT:  Without my enumerating that, yes --- 

  MR. LYLE:  Without enumerating. 

  THE COURT:  Yeah.  I am fine with that because I, I 

am concerned also about a verdict form where they write in what 

they find.  Although, I just am not inclined to do that. 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  But now, let’s go back.  Mr. Lyle, I too 

have some concern about the ambiguity, I would prefer to give 

the jury some definitions of unfair trade practice, unfair and 

deceptive as an outline in this charge. 
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  MR. LYLE:  Well, Your Honor, the problem with that I 

would think is that if Mr. VanDenBerg just gave them a marathon 

to read or for you to read on what the terms trade and 

commerce, include advertising, offering for sale, sale of 

distribution of any services, any property tangible, 

intangible, real or personal, mixed or any other article, 

commodity, or thing, the Burbach case specifically says that a 

residential lease is the type of thing that goes into stream of 

commerce and effects public interest.  And so the question is 

then to determine if it can be repeatable and whether it’s 

unfair and deceptive.  That is the inquiry here.  Had this been 

about a general trade or practice as a whole, then they would 

have to do all that, but I don’t think it’s proper for the jury 

to decide whether or not this is in fact advertising, offering 

for sale, sale or distribution, any services or any property, 

that’s too much when this case is very narrow.  This case is 

about the residential lease related to Mr. Postell’s lease of 

his apartment complex at The Rowan.  So to give them this very 

broad definition that could include doc fees at a car 

dealership and, you know, all the other instances in which the 

Unfair Trade Practices Act could apply, it’s just superfluous 

and unnecessary for this case. 

  THE COURT:  One second, please.  Alright.  This is, 

let’s go onto the other things.  I’ve got a charge that I 

drafted last night that I want the two of you to consider, and, 
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on the unfair trade practices issue, and we will take about 

five minutes before we ask them, whenever we finish here, we’ll 

take about five minutes or however long we need for you to 

consider this. 

  MR. VANDENBERG:  Yes, Your Honor. 

  MR. LYLE:  Thank you, Your Honor. 

  THE COURT:  What’s next? 

  MR. LYLE:  I think we can get down to specific charge 

number 11. 

  THE COURT:  Alright.  And Mr. Lyle, will you read 

what you are --- 

  MR. LYLE:  Number 11’s about three large paragraphs, 

and Mr. VanDenBerg only took issue with a portion of this being 

the section that references damages for an unfair trade 

practice which he believes should be stricken. 

  THE COURT:  Alright.  I’m sorry.  I see what he has 

X’d out, well, now, he X’d out something in 10 as well, are you 

fine with that --- 

  MR. LYLE:  I’m sorry, 10 is what I, I should have 

said 10 --- 

  THE COURT:  That’s okay. 

  MR. LYLE:  It’s paragraph 11 on his, I’m so sorry. 

  MR. VANDENBER:  Your Honor, my edit is, this charge 

of course, should be a charge on general negligence and then 

the section added to the end of this charge on general 
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negligence is specifically about unfair trade practice.  And so 

what we’re proposing, and it’s the same language from your 

earlier instruction, the Burbach case, these three cites --- 

  MR. LYLE:  That’s fine, Your Honor, if you want us to 

take off the last, it looks like sentence, is that right? 

  THE COURT:  Well, in --- 

  MR. VANDENBERG:  The last three paragraphs. 

  THE COURT:  Well, now, let me kind of, in your 

request to charge number 10, your last two paragraphs --- 

  MR. VANDENBERG:  Last three, Your Honor. 

  THE COURT:  Well, let me go back.  The last, I 

understand, but Mr. VanDenBerg, give me a second.  The last two 

paragraphs seem to be holdovers from the charge on unfair trade 

practices. 

  MR. LYLE:  That’s fine, Your Honor.  You can strike 

those, too. 

  THE COURT:  Now, but, now, Mr. VanDenBerg also wants 

to strike proximate causes does not mean the only cause  

--- 

  MR. VANDENBERG:  I think, Your Honor, you’re looking 

at, so maybe this last paragraph that you’re seeing is on the 

subsequent page, whatever that would be --- 

  THE COURT:  Yes, sir. 

  MR. VANDENBERG:  The three paragraphs that we’re 

proposing to strike start at this paragraph that I think you 
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were starting to read from it, the Plaintiff must prove that 

the Plaintiff suffered actual damages --- 

  MR. LYLE:  We’re fine with that, Your Honor, you can 

strike those three. 

  THE COURT:  Okay.  But unfortunately, apparently, I 

must be looking at yet, still yet the wrong document, so I 

apologize.  Let me make sure that we’re all on the same issues.  

Mr. VanDenBerg, can you show me, can you approach and show me, 

Mr. Lyle, I don’t know if you want to come up for this, but 

show me --- 

  MR. LYLE:  I’m fine, Your Honor. 

  THE COURT:  --- exactly… 

  MR. VANDENBERG:  Number 10, and I think this last, 

depending on the version that you see, when I edited it, the 

word document then carries forward to the next page. 

  THE COURT:  When does it start? 

  MR. VANDENBERG:  It’s the Plaintiff must prove that 

the Plaintiff suffered actual damages as a result of the 

Defendant's unfair trade practice or act and I think probably 

on the version that you’re looking at, that paragraph’s, we 

have no issue with proximate cause, and that’s right from the 

general negligence instruction. 

  THE COURT:  So you’re fine with proximate cause does 

not mean the only cause? 

  MR. VANDENBERG:  Yes, Your Honor. 

ROA 000753



  367 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  THE COURT:  Good enough. 

  MR. VANDENBERG:  Thank you, Your Honor. 

  THE COURT:  Alright.  What’s next? 

  MR. LYLE:  Your Honor, he takes issue with specific 

charge 16 and 17 and 18. 

  THE COURT:  Alright. 

  MR. LYLE:  And then I think that’s the end.  And 16 

is --- 

  THE COURT:  Is that not directly from the charge 

book? 

  MR. LYLE:  The punitive damages is, yes, Your Honor.  

16 is punitive damages, 17 is the punitive damages and a 

negligence action, and 18 is statutory violation and punitive 

damages. 

  THE COURT:  Yes, sir, Mr. VanDenBerg, I’ll hear from 

you. 

  MR. VANDENBERG:  Yes, Your Honor.  So the concern we 

have is the punitive damages, and this, what I put in my email, 

so the statutory schemes and actually it’s good to look at this 

subsequent proposed charge too about statutory --- 

  THE COURT:  Alright. 

  MR. VANDENBERG:  --- damages because, you know, the 

Landlord Tenant Act and the Unfair Trade Practices Act have 

their own damages schemes so there’s of course, but the, we’ll 

get to the possibility at Your Honor’s discretion to award 
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treble damages for unfair trade practice and then there was 

also within the Landlord Tenant Act they have their own damages 

schemes, but statutorily there are, you know, separately the 

Unfair Trade Practice Act and the Landlord Tenant Act have 

their own damages schemes.  As far as the punitive damage 

instruction, the proposed instruction Mr. Lyle has already 

drafted with regards to conversion includes a, a portion of 

that, that charge that’s in his proposed instruction includes a 

charge for punitive damages.  And I think, let me just look and 

see if you’ve got the breach of contract, my understanding, 

again, under the law is that I don’t think we have in this 

case, and this is in regards to the charge for breach of 

contract.  Punitive damages are not allowed with breach of 

contract cases unless there’s some company independent tort or 

fraud.  And I don’t, that’s not in the complaint, that’s not 

been, it’s not been put forth that says evidence of any 

additional act of fraud, so I don’t think it’s appropriate for 

a breach of contract charge as well.  And so that’s why I, 

generally speaking, I think that any issue with regards to 

enhanced damages are either specifically addressed in these 

already existing or proposed instruction with regards to 

conversion, it’s not contemplated with breach of contract, so 

it's inappropriate in that regard.  It’s not, and it’s already 

addressed adequately in the statutes for both Landlord Tenant 

Act violations in this case, actually, that’s not even relevant 
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because you already struck ouster so that’s not an issue.  And 

then the Unfair Trade Practices Act has its own enhanced 

damages, and you only get one or the other, so you’ve got 

enhanced damages, recoverable damages at Your Honor’s 

discretion or a violation of the Unfair Trade Practices Act.  

So I don’t think, I think it just confuses if they’re already 

hearing this and now they’re hearing it again, in a general 

sense as to, you know, something that they might need to look 

for when they’ve already been instructed in relation to this 

charge as they’re contemplating damages.  So they find, you 

know, find for the Plaintiff for conversion, there’s an 

instruction now to consider punitive damages and if it’s not 

contemplated anywhere else on any of these other claims, now 

they’re thinking, well, then maybe I should be finding punitive 

damages when it’s not, not relevant, and not allowed. 

  THE COURT:  Mr. Lyle, what say you? 

  MR. LYLE:  Well, first off, Mr. VanDenBerg 

incorrectly cites the law, punitives can apply in breach of 

contract for egregious behavior as well, does not require 

fraud.  But the punitive damage charges generally, it talks 

about the clear and convincing standard or higher preponderance 

of the evidence, and so they could find that there’s punitive 

damages that applies to negligence.  So it’s not, this is not 

only a Landlord Tenant Act’s case, so the confines of the law 

is not strictly wrapped up in just the South Carolina 
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Residential Landlord Tenant Act, so I think it would be 

improper to remove that charge or alter that charge because 

there are claims and causes of action under the Landlord Tenant 

Act and primarily the largest cause under the Landlord Tenant 

Act has been removed by Your Honor.  So I don’t know that that 

flies in and of itself regardless based on that, but I think 

that charge is completely appropriate.  There’s also a lot of 

case law which I can cite some on that does not say when you 

have unfair trade and treble damages that you also have to 

elect remedies and can no longer have punitives.  In fact, the 

law’s very clear that you can have both, and there was a case 

down in Berkeley County just a few months ago where Judge 

McFadden published a 20 page order, and I’m happy to give you 

those citations, but I think it would probably be better served 

just to wait and see if it’s even relevant before the jury, if 

that even becomes an issue, but --- 

  THE COURT:  Mr. Lyle, one second, please.  Please 

continue, Mr. Lyle. 

  MR. LYLE:  I was finished, Your Honor.  I didn’t 

realize you --- 

  THE COURT:  That’s quite alright.  Mr. VanDenBerg, 

I’m inclined to go with what the bench book says and just give 

these charges as they remain. 

  MR. VANDENBERG:  We’re fine, Your Honor. 

  THE COURT:  Yes, sir.  I’m having my clerk get 
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copies of what I have drafted with regard to Unfair Trade 

Practices Act, I want to make sure we get this right or at 

least as much as we can.  So I’m trying to think about 

scheduling a little bit.  I’d like to bring the jury in when we 

can, not yet, to give closings then of course, we will, well, 

no, I’d like to charge them then.  So we’ll just wait a few 

minutes until I can get the, we’ll charge them then we will, 

and I think we talked about yesterday, we will break for lunch 

and then they can begin to deliberate as soon as they get back 

from lunch.  Is that what we briefly outlined yesterday? 

  MR. LYLE:  Your Honor, I’m fine with however you want 

to run the schedule.  I ask if we turn it over to them and they 

are provided lunch, then I found that sometimes they can kill 

two birds with one stone and we are possibly able to leave 

earlier, but I will say whatever Your Honor would like to do. 

  MR. VANDENBERG:  We defer to Your Honor. 

  THE COURT:  Unfortunately, yesterday we provided 

lunch for them and didn’t make preparations to do that today.  

I did not address your directed verdict motion for breach of 

contract --- 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  --- I’m denying that. 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  So we will proceed.  The only thing then 

that is not going forward is the ouster and I do, but I do you 
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need to read, read what I put together on Unfair Trade 

Practices Act.  Let’s review for a second what we’ve got so I 

can make sure that I am not missing anything even though, of 

course, I will ask after they leave if there’s anything that I 

missed.  I’m amenable to changes in things if you need. 

  MR. VANDENBERG:  Thank you. 

  MR. LYLE:  Thank you, Your Honor. 

 (Off the record.) 

  MR. LYLE:  Judge, we’re fine with this charge. 

  THE COURT:  Mr. Lyle, do you have any objection to 

Mr. VanDenBerg’s intervening cause charge?  On his, Defendant’s 

proposed request to charge is what’s on page 3 of that 

document? 

  MR. LYLE:  Let me pull it up again, Your Honor.  I 

don’t have any problem with it, Judge, as long as the other 

ones are in there with agency and respondent --- 

  THE COURT:  Yes, sir. 

  MR. LYLE:  Yeah.  That’s fine, Judge. 

  THE COURT:  Counsel, I’m going to excuse myself just 

for a minute, I’ll be right back. 

  MR. LYLE:  Yes, Your Honor. 

  MR. VANDENBERG:  Yes, Your Honor. 

 (Off the record.) 

  MR. VANDENBERG:  Your Honor? 

  THE COURT:  Yes, sir? 
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  MR. VANDENBERG:  I have a few requested edits to 

which you handed us. 

  THE COURT:  That’s fine, yes, sir.  If you will first 

give me one second.  Yes, sir? 

  MR. VANDENBERG:  So you refer to our, this, our 

document, this is our proposed request to charge document. 

  THE COURT:  Yes, sir? 

  MR. VANDENBERG:  And if you look at page 2, and 

actually, there’s two sentences that I’m requesting to be added 

to what you’ve proposed. 

  THE COURT:  Yes, sir? 

  MR. VANDENBERG:  So one section would be I found on 

page 2 and then the other one on page 3. 

  THE COURT:  Alright. 

  MR. VANDENBERG:  So if you revise your version, so 

after the first sentence where you say Plaintiff claims that 

the Defendant committed unfair trade practices and then if you 

insert there the paragraph, I draw your attention on page 2, 

this is the second full paragraph from the bottom, so the 

paragraph that starts the act or practice must be unfair and 

deceptive whether an act or practice is unfair or deceptive 

within meaning the act depends upon the surrounding facts, 

etcetera, etcetera through that entire paragraph.  Continuing 

with your proposed, and then you go on to define the unfair, so 

a trade practice or act is an unfair trade practice or act if 
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an offense establishes both policy, etcetera, etcetera, this 

does not include through the end of your proposed paragraph.  

And then at the end of your first proposed paragraph, insert, 

if you turn to page 3 of our proposed, and this is drawn from 

section 34-3 the second paragraph, the one that starts a 

deceptive act or practice is one, that entire, those two 

sentences.  So I think then you both define, I guess, you 

identify that it requires, it’s either an unfair or deceptive 

act and then you go on to define what an unfair act is and then 

you also then define what a deceptive act is. 

  THE COURT:  Let me make sure I’ve got that.  I 

certainly, first of all, Mr. Lyle, did you follow  

that? 

  MR. LYLE:  I followed him saying it, I’m still having 

to do the gymnastics of flipping between those. 

  THE COURT:  Okay.  Well, Mr. VanDenBerg, as I 

understand it, and I may need you to go through the third 

paragraph.  Let me --- 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  --- kind of try and repeat what you said 

and you tell me if I’m incorrect.  At the end of the first 

sentence, my first sentence, Plaintiff claims that the 

Defendant committed an unfair trade practices act, excuse me, 

committed unfair trade practices.  You would like me to insert 

on page 2 of your proposed changes, the act or practice 
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complained of, through that first, through the remainder of 

that paragraph? 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  Mr. Lyle, are you with me on that? 

  MR. LYLE:  I am, Your Honor. 

  THE COURT:  And I’ll give you a second to tell me 

what you think about that. 

  MR. LYLE:  I don’t really care, Your Honor, that’s 

fine. 

  THE COURT:  Okay.  Now, Mr. VanDenBerg, you want me, 

I’m going down to your second, and what I heard you say, I 

thought, is on page 3, section 34-3, would you like me simply 

to insert that paragraph a deceptive act or practice as one? 

  MR. VANDENBERG:  Yes, Your Honor. 

  THE COURT:  And where would you like to put  

that? 

  MR. VANDENBERG:  At the end of your first paragraph 

that ends what is called puffing, and then insert that 

definition of a deceptive act or practice. 

  THE COURT:  Okay.  Mr. Lyle, what do you think about 

that? 

  MR. LYLE:  I don’t think it’s necessary, Your Honor.  

I think it’s very out of place, I don’t know where you would 

put it. 

  THE COURT:  Well --- 
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  MR. LYLE:  I think your original charge is fine with 

me, if he wants to insert the first paragraph, that’s fine, 

this one’s not really, it doesn’t flow naturally with the rest 

of your charge, so I would ask you to keep that second part 

out.  There’s no citation in any case in Mr. VanDenBerg’s 

request.  I’ve got in my proposed charge or in your proposed 

charge, Your Honor, you do have all the cites to Albert Oil 

versus Marathon Oil, and Burbach v. Investors Management Corp., 

you cite the cases that I think are on point.  Mr. VanDenBerg’s 

does not cite any cases. 

  THE COURT:  But it just seems to be a definition of 

what a deceptive act is. 

  MR. VANDENBERG:  Your Honor, these are pulled from, 

the cite is, the text that I cited from is, you know, Judge 

Anderson’s is the South Carolina Request to Charge, second 

edition, updated version from 2016, this is Judge Anderson’s 

book. 

  THE COURT:  Yes, sir. 

  MR. VANDENBERG:  And so these are now quoted 

excerpts, what I had originally proposed were the full sections 

of those, those respective sections, but --- 

  THE COURT:  Mr. Lyle, I’m going to give that  

--- 

  MR. LYLE:  That’s fine, Your Honor. 

  THE COURT:  --- additional, that satisfies all 
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of my concerns about definitions of what these terms are for 

the jury. 

  MR. LYLE:  That’s great, Your Honor.  Thank you,  

sir. 

  THE COURT:  Alright.  I’m almost afraid to ask if 

there’s anything else. 

  MR. VANDENBERG:  We were about to break? 

  THE COURT:  Of course, of course.  I think that’s 

appropriate and let’s take 10 minutes and I’m going to sit 

right here.  Yes, sir? 

  MR. LYLE:  I did have a proposed verdict form, you 

haven’t asked that, but we’re so close to it.  I took one that 

I had altered, or I had one that I presented to you, in the 

meantime since Your Honor’s ruling, I had the clerk kind enough 

to print three copies of the amended one now to remove the 

unlawful ouster action. 

  THE COURT:  Did he get that to us? 

  MR. LYLE:  He handed it to me, if I can  

approach? 

  THE COURT:  Of course. 

  MR. LYLE:  Once we’re done with the charge, in my 

experience, Judge, sometimes the trial Judge likes to hand the 

verdict form to them during the closure of their charge. 

  THE COURT:  Mr. VanDenBerg, if you need to go, we can 

--- 
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  MR. VANDENBERG:  Oh, no, I’m fine.  I was requesting 

before we hunker down for the next period of time, that’s all 

I’m saying. 

  THE COURT:  Well, I want to hear what you all have to 

say, and I appreciate your amendment.  Any thoughts? 

  MR. VANDENBERG:  Your Honor, the only issue we have 

is just the charge related, excuse me, the verdict related to 

punitive damages.  I think, I mean, how does Your Honor 

typically handle punitive damages when they’re requested in a 

case? 

  THE COURT:  I don’t --- 

  MR. VANDENBERG:  So I would be, you know, more 

comfortable with this, you know, if the jury, you know, so you 

instruct the jury and I don’t know when the verdict when you 

typically, you know, present the verdict forms, but if they 

contemplated this case and, because it’s almost like they’re, 

it's, you know, give them something and they just, you know, 

fill it in without first deliberating and considering and then, 

you know, once they’ve come to a verdict, then you give them 

something to, I mean, whenever, but my concern about the 

punitive damages is, you know, I like when a jury says, you 

know, we’ve thought about this, we have a question, can  

we hear that instruction again about, you know, punitive 

damages. 

  THE COURT:  Yes, sir. 
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  MR. VANDENBERG:  And then in that situation, so 

they’ve already contemplated, they’ve given consideration to 

the charge, they want a better understanding of what punitive 

damages is and then, you know, if it’s, and as the instruction, 

you know, articulates, you know, and not, you know, just boil 

down to just if you find that the actual, and you know, there 

was clear and convincing proof of what, they hear the entire 

charge again and they say oh, this conduct was this and that 

was clear and convincing evidence of that then punitive 

damages. 

  THE COURT:  So you would like me to do, just not give 

them the verdict form until they’ve --- 

  MR. VANDENBERG:  I think that --- 

  THE COURT:  --- made a decision? 

  MR. VANDENBERG:  --- definitely that, I think, yes.  

Withhold the verdict form, let them deliberate and then if 

they, you know, if there’s questions about punitive damages 

after they kind of sort of more or less made up their mind to 

just now they need to figure out how do we need, you know, is 

there a form we fill out to, you know, to hand to you with our 

verdict.  Then they’ve already considered this, if they have 

questions about damages, you know, specific questions about, 

you know, any type of damage, you know, Mr. Lyle, I’m not sure 

what his closing’s going to look like, but during his opening 

he articulated a number of different damages for them to 
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consider as they heard the evidence.  And so now, you know, 

it’s, I prefer not to make it just like, you know, a forgone 

conclusion that there’s, as it might suggest there’s some 

amount of punitive damages, let them think about it, get the 

form and then carry forward with filling it in. 

  MR. LYLE:  Your Honor, if I may respond very  

briefly? 

  THE COURT:  Yes. 

  MR. LYLE:  It sounds like Mr. VanDenBerg’s asking you 

to bifurcate this trial which as Your Honor would be aware he 

should have done a long time ago and not have the issue of 

punitives brought up after a verdict and a deliberation.  And I 

would point out on this verdict form, it says if Plaintiff 

proves his damages, I think this is a very defense friendly 

verdict form because I did not want to have back and forth 

exchange, in fact, I think it’s very defense friendly in that 

it further highlights the standard that they have to meet in 

the question, I could have left that out and just relied on 

your charge, but then it also gives the opportunity to say no.  

So I don’t really understand what he’s asking other than it 

sounds like he’s, and I certainly would vehemently object to 

you not giving them the verdict form until they deliberate.  

I’ve never seen a trial Judge not talk about the verdict form 

in his final moments of his charge and then handed the verdict 

form.  So I just, I’m not sure other than maybe he’s asking to 
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bifurcate it, which that issue’s long gone, it should had been 

brought up well before the jury is sworn in. 

  THE COURT:  Am I correct, strike that.  I understand 

your point, but I’m --- 

  MR. VANDENBERG:  Thank you, Your Honor. 

  THE COURT:  --- inclined to give them, do you have 

any objection the content of the verdict form? 

  MR. VANDENBERG:  I don’t know, I mean, it’s, the 

issue about punitive damages, I mean, it’s just, you know, I 

don’t know how to, and I understand what Mr. Lyle’s saying, but 

I just don’t know how to address the issue of punitive damages.  

We’re not asking, you know, that’s never been an issue, we’re 

not asking for, you know, for two separate trials here  

--- 

  THE COURT:  Yes, sir. 

  MR. VANDENBERG:  --- we just, we just want to make 

sure that the jury’s doing their job, and they’re not confused 

by, you know, by this and… 

  MR. LYLE:  If Your Honor thinks there’s a better way 

to ask this question that’s less confusing then we’ll defer to 

the Court. 

  THE COURT:  I’m trying to figure out a better way.  

Let me ask this question.  Now, under the unfair trade 

practices, if they were to find that your client is liable, 

that’s just three times the actual damage.  So punitives are 
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not an issue with the Unfair Trade Practices Act claim, is that 

correct? 

  MR. VANDENBERG:  Correct.  I mean, as Mr. Lyle 

correctly articulated it, it’s an either or, it’s, you know, if 

you get, I mean, if there’s already enhanced damages, you can 

choose between the enhanced damages under the act, and that’s 

at your discretion, that’s not for a jury to consider.  Or 

punitive damages which is separate, so that if they get 

punitive damages then, you know, that’s off the table, my 

understanding from your award of treble damages.  So if they 

don’t find for, you know, if there’s punitive damages and you 

similarly don’t feel there’s treble damages, then it’s not an 

issue, if you feel there’s treble damages, that’s at your 

discretion. 

  MR. LYLE:  Your Honor, that’s not at all what I 

articulated, in fact, it’s quite the opposite.  I have an order 

from Judge McFadden on a trial in Berkeley County earlier this 

year.  It simply says you can award treble, and you can award 

punitives, this is not an election of remedies, it’s never been 

raised until now and I’m happy to cite these cases for you, but 

maybe again that might be mute, maybe it’s worth seeing what 

the jury does before we do all that speculative arguing.  But I 

disagree that I had said that it’s an either or, that’s not at 

all what I said.  In fact, I printed this case this morning in 

anticipation of this, I know I would not have said that. 
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  THE COURT:  I’m going to give the jury, the verdict 

form to the jury as they need --- 

  MR. VANDENBERG:  Thank you, Your Honor. 

  THE COURT:  I appreciate those arguments.  You need 

some time before we get started? 

  MR. VANDENBERG:  Oh, no, just a break, just a few 

minutes, five minutes. 

  THE COURT:  Let’s try to come back within 10, but if 

you get back within 5, we’ll start then.  Same for you, Mr. 

Lyle. 

  MR. LYLE:  Thank you, Your Honor. 

 (Off the record.) 

  MR. LYLE:  I’m ready.  I will ask the clerk, if he’s 

available, to give me power to the screen, so I will need him 

before we get started. 

 (Off the record.) 

  THE COURT:  Mr. Lyle is not here, but this is another 

note.  Yanis, Mr. Clerk, the answer’s yes. 

  CLERK:  I didn’t read the note. 

  THE COURT:  Oh, I’m sorry, you don’t know.  Mr. 

VanDenBerg, I, Mr. Lyle, hi, I got a note from the jury.  They 

would like to be provided lunch due to the delay in the 

proceedings.  Now, I’m going to take the delay, don’t worry 

about that.  But I will, we’ll get them lunch, and any 

objection to them deliberating over lunch? 
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  MR. LYLE:  No, not at all. 

  MR. VANDENBERG:  No, Your Honor. 

  THE COURT:  Good enough.  If you will get their 

orders. 

  CLERK:  Yes, sir. 

  THE COURT:  As soon as they can give you the orders, 

we can get started. 

 (Whereupon a jury note was submitted as Court’s Exhibit 

number 2 for identification and entered into evidence.) 

 (Off the record.) 

  BAILIFF:  Court come to order, please remain seated. 

  THE COURT:  Everybody ready? 

  MR. LYLE:  We’re ready, Your Honor. 

  MR. VANDENBERG:  Ready, Your Honor. 

  THE COURT:  Let’s get going then.  Thank you. 

 (Jury entering Courtroom.) 

  BAILIFF:  Jury is seated, Your Honor. 

  THE COURT:  Thank you.  Good morning.  This morning 

about 4 am I had a medical device go off, so that took me some 

time to get straightened out.  But then I get to the office and 

none of my computers in the office worked, that meant that I 

didn’t get out to start with the lawyers until a little late.  

They were incredibly efficient, and we were able to resolve our 

issues.  But please place all the delay on me and my medical 

device and the fact that the computers don’t work.  But I do 

ROA 000771



  385 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

want to tell the foreman good call on lunch.  But it’s good to 

see everybody.  I think we are ready to begin.  We are about to 

have closing arguments.  Ladies and gentlemen, the parties have 

presented their evidence in this case, it is now time for the 

attorneys to make their closing arguments.  Now, the arguments 

of the attorneys are not evidence in this case, their 

statements and arguments are meant to help you understand the 

evidence and apply the law to the evidence.  You should 

disregard any remark, statement, or argument which is not 

supported by the evidence presented during the trial or the law 

that I will explain to you after the arguments.  Mr. Lyle? 

  MR. LYLE:  Thank you, Your Honor.  May it please the 

Court? 

  THE COURT:  Of course. 

  MR. LYLE:  Good morning, ladies and gentlemen of the 

jury, I will do my best to make this brief and succinct and be 

cautious of your time.  As I told you in the opening, this is 

an important case, it’s very important to Mr. Postell and his 

mother, it’s important to The Rowan Apartments and it’s 

important to Richland County.  And so if you’ll bear with me, 

I’ll be as brief as I can, but I do need to cover a good bit of 

territory, so I’d ask you for your attention for one last 

hoorah.  When we started this case, I told you that this case 

was about systemic failures and it was about a Defendant 

blaming the house of cards on the porter, Mr. Carlton Brown.  I 
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told you a definition of what a house of cards was, and I would 

submit to you that you’ve heard for the last, unfortunately, 

three and a half days a good bit of testimony that I would 

submit to you is the quintessential systemic failure.  Numerous 

employees failed to follow policy, a former property manager 

showing up and saying that there was this blatant disregard for 

any and all rules for self-gratification and just doing 

everything they could to throw her under the bus, yet only one 

employee was fired.  Now, I also told y’all about my short time 

in New York City as a lawyer, that’s actually true, didn’t make 

that up.  What I didn’t tell you about that part of the story 

though is the importance of context and damages.  And why am I 

telling you that, why is context important?  Because each of 

you have your own collective life experiences of what makes it 

hard or makes it easy or hey, I can put up with that.  A great 

example I’ll give you is a pastor at a church I went to gave a 

story a long time ago talking about Devonte Smith, played the 

Alabama Crimson Tide, now he’s an NFL receiver.  And he 

basically said Devonte Smith has a 42 inch vertical, he runs a 

4340.  Now, he worked hard, but do you think I could work 

really hard if I just stopped practicing law and said I’m going 

to work on my vertical, you know, you think I can get to 42 

inches on my vertical?  No.  God given talent was just gifted 

in him.  And so some of us respond to things in other ways, I 

was just joking, I’ll tell this story real briefly, I wrestled 
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all through high school and college, but I did play basketball 

as a kid and I played basketball all the way until about 8th or 

9th grade.  And when I was a six, seven, eight year old, I was 

a big fan of the NBA, I just assumed when I was done growing 

that I was going to be able to dunk a basketball, I truly did.  

In my heart of hearts as an eight year old, I thought once I 

finish growing, I’m going to be able to dunk a basketball.  Na, 

never got close to it, the Lord didn’t grant me with those 

genes.  So how we respond to adversary or how we respond to the 

circumstances we’re in has to be looked at through the context.  

And so when I talk about the damages, I talk about the 

noneconomic damages that you’ll hear me talk about, I want you 

to remember back to that story about on the subway car in New 

York City because when you have the proper context of damages 

like I did on that subway car, when the father finally 

explained to the guy sitting next to him that he just left the 

hospital where his wife had a terminal illness, and how he had 

to explain that to his three kids, what do you think happened?  

The word got around really quickly and there were about 40, 45 

people on this tram car, subway, and what do you think they 

did?  Do you think they kept thinking this dad’s absent, 

checked out, what a jerk?  Somebody started playing with one 

kid, another mother pulls out a little bag of Cheetos and 

starts feeding the kid and all of a sudden, they come around as 

a community and they say we now understand what was an 
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appearance of one thing is really something else and we’re 

going to come together and make it better.  So I want to talk 

about the context of these damages when you got a 19 year old 

who’s three hours away from home, an only child to a single 

mother who comes into his apartment after driving from Georgia 

and walks in and sees a cleaned out apartment, when y’all are 

starting to discuss damages and we’re going to go through this 

in a little bit, I want you to think about what’s going through 

that 19 year old’s head.  And so as you sit here as a maybe 35, 

40, 45 year old who’s gone through a little more life, you 

might say hey, life throws you some hard punches, I’ve dealt 

with it, I want you to think about the context of his damages.  

Now, what’s interesting about this case is I’m not yet still 

sure there’s been admitted liability.  Maybe Mr. VanDenBerg 

will say they’re sorry, I’ve never heard it once in this case, 

in fact, I submit to you that the last four days of sitting 

through this is just a small sampling of what Jamahl and 

Shawndolena dealt with for over two years, over two years.  But 

I’d be remiss if I didn’t point out that on August the 7th at 

6:52 pm, Katie Floyd writes an email to Ms. Arnold and says 

good evening, and then she says all items from 3007A were 

removed, unfortunately they removed items and not stored 

correctly and only some items have been recovered at this time.  

Now, I will point out when you guys go back with these 

exhibits, I want you to really briefly look at the email right 
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here and I want you to look at Katie Floyd’s report that was 

authored at about 2:30 or 3 pm on August the 7th.  In other 

words, three and a half hours before she writes this email to 

Shawndolena, in that report, there’s some scathing reports 

about getting cussed out by this guy and insubordination here 

and, you know, coach had lost a locker room, basically.  But 

yet she’s not very straight up with Shawndolena in this email, 

she says they were not stored correct.  But she admits what’s 

the number we’ve been talking about all along?  So when you 

guys are deciding that there’s some kind of a liability on 

behalf of the Defendants, remember that two days after this 

happened, this is what Katie Floyd who sat in front of you 

yesterday for a good amount of time, this was her words.  So 

let me briefly go over these parties again for you.  This is 

The Rowan, this is their website that likes to talk about the 

future invests here.  If you’ll recall you heard that they have 

communities in 20 different states, 250 plus communities that 

they’ve managed in the nation.  They do management, they do 

consulting for all these various assets.  They talk about their 

expertise is your advantage, formed in 2003, they’ve been in 

business for 21 years and yet they still had no clue what they 

were doing in this situation, still had no clue how to handle 

mistakes by numerous employees, had no clue how to hire, train, 

supervise, it’s an absolute crap show.  This is in your 

evidence when you go back and look about this company, I want 
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you to think about that.  So who was The Rowan.  Again, you 

heard 1002 beds, you heard that they’ve got 50 plus assets 

nationwide, you heard that Terrance Jackson was a manager who 

had quit or moved on and there was a period of time where they 

had no property manager and Katie Floyd was brought in to very 

quickly point the finger at the previous regime.  You heard 

about turn is hectic, in fact, you heard organized chaos.  And 

I would ask you to call upon your good judgement in remembering 

what Katie Floyd said during the longwinded direct with Mr. 

VanDenBerg where she said that there was integrity problems in 

the turn board.  She conveniently forgot that when I asked her 

on cross, but there was problems with the integrity of the turn 

board.  You also heard they’re not licensed from Ms. Hinton, 

you heard about at least four of five employees not following 

policy, it’s chock full in Ms. Floyd’s report.  And then you 

heard about the inconsistencies and testimony of what really 

happened.  And you’re going to hear, or you have heard about 

this repeated behavior, and then you also heard from Ms. Hinton 

via video that Campus Advantage was fired by the landlord for 

this poor performance.  So what was the timeline on this.  

Again, it’s undisputed, it’s in the evidence right here that 

will go back to you when you deliberate that on July 6th Mr. 

Postell signed and renewed his lease.  Mr. VanDenBerg’s rested 

on his case, you heard him mention of a transfer lease from 

Katie Floyd, make sure you look for that and pay attention to 
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what you don’t see in this evidence.  There was an email from 

Ms. Arnold raising concern, there was an email back from Katie 

Floyd confirming, no, you’re good.  There was a pre-turn 

meeting where they purportedly went over all this organization 

for how they’re going to do all this right.  And then you had 

the unauthorized entry and removal of Mr. Postell’s property on 

July 25th, you had the trash out where more items were taken on 

the 28th, Jamahl returns on the 5th of August.  Katie Floyd 

sent the email on the 7th, and when you look through those 

emails, Ms. Arnold is still waiting on August 23rd.  Katie 

Floyd tried to say that there was emails from me.  Go ahead, 

look through all the evidence, make sure you see what, who 

operated in good faith throughout this whole process and ask 

yourself what was the reasonable approach, what was the 

reasonable reaction.  So let’s talk about these third 

communications.  I just mentioned this one, July the 14th, Ms. 

Arnold says Ansel Postell has renewed his lease, not he’s 

considering transferring, not he’s looking at signing a 

transfer renewal or whatever these different terms are, this 

was clear and unequivocally as to what the intentions were.  So 

what were these inconsistencies in testimony?  I have these 

four for you, again, these are all here in evidence.  

Christopher Lewis says that Jamahl is a renewal, Katie Floyd 

says he’s listed as moving out then she says, I believe he’s 

listed as a transfer.  Well, Melissa Hinton says he’s renewed 
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in the system, Ashanti Young says he’s not renewed on our 

sheet.  So what was this?  This was the Teams message from 

Christopher Lewis, mind you, this is also when he’s messaging 

other Teams members at The Rowan while Jamahl’s standing in 

front of him on the other side of his computer screen just 

having had his entire contents of his life removed and taken 

from him.  And it says on the top line, he is a renewal, 

Christopher Lewis’ message, he is a renewal.  So yeah, we’ll 

give that a thumbs up, he’s a renewal, that’s what he was, 

right?  What about Katie Floyd, July 21st, system which you’re 

referring to being Campus Advantage computer software has Mr. 

Postell listed as moving out, correct.  Also Katie Floyd, I 

believe the system had him listed as a transfer and therefore 

his unit was supposed to be vacated, we’ll give that one a 

thumbs down.  Melissa Hinton, she says looks like he was a 

current resident, yes, so we’ll give that one a thumbs up, he’s 

renewed in the system.  And then Ashanti Young, this is also on 

Teams message, you also heard her numerous times reaffirm he 

was not marked as renewed on me and Carlton’s list the day we 

went in.  Now, I’ll also point out when Ms. Floyd was sitting 

here, she completely failed to recall what that really meant 

and thought that was just far too much speculation for us and 

you guys to know what that really meant even though her 

testimony was that Ashanti changed her story three weeks later 

or didn’t actually tell Katie what happened until three weeks 
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later.  This Teams message was sent on August the 7th, or 

excuse me this is August 5th, it was included in her report on 

August the 7th, so we’ll give that one a thumbs down.  Now, you 

heard about numerous employees who failed to follow policy, 

this is also from Katie Floyd’s report, Myra, Ashanti, Mike, 

Trinita, and Carlton were all grouped together on 28 July and 

worked on trashing out and maintenance in building 3000.  

During the trash out process policy was not followed regarding 

bag and tag procedures and all remaining items such as clothes, 

shoes, and bedding were thrown out.  Yet again, only one 

person, the porter, was fired.  So was Carlton a thief, we 

called him a thief, right?  In fact, this is what Katie says, 

just remind everybody, all, an employee disregarded all 

policies, all directives, entered into a unit and ultimately 

stole belongings that he should have no reason to be in he had 

no approval to be in and he took it upon himself and his own 

free will to disregard all directions, all rules, all 

regulations that are explicitly outlined in detail for the sake 

of self-gratification on his own part.  That’s a mouth full, 

but that’s what Katie Floyd said of Carlton Brown.  Yet a day 

later at 7:07 pm, Carlton’s text message when he’s asked do you 

by chance have the computer or anything else that was trashed 

out, if so, can you bring it to the office, yeah, I can bring 

it in, does that sound like a thief?  Does that sound like a 

guy who just disregarded all policies and procedures and just 

ROA 000780



  394 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

threw caution to the wind and shamelessly went rogue and did 

his own thing?  Yeah, I’ll bring it in a minute, or by a 

preponderance of the evidence or by clear and convincing 

evidence do you think that someone who’s following what their 

supervisor told them they could do.  Also from Katie Floyd’s 

report, Carlton believes he shouldn’t be fired because I gave 

him a bad list of units, and he was only being placed on 

administrative leave so all the information could be gathered 

and investigated, I emphasized that all that I needed from him 

at this time was his work keys.  Carlton became distantly 

irate, and Mike began to explain Carlton did nothing wrong.  

Who do you think’s telling the truth?  You guys heard a lot of 

talk about a police report.  It took me a while to figure out 

the point of the police report, I still don’t understand the 

point of the police report.  You heard Jamahl say I didn’t 

think my room had been broken into, I thought this was a 

misunderstanding, I thought they were going to make it right, 

why would I get the police involved.  Then you eventually heard 

that maybe a police report is good evidence of somebody putting 

together a list while it’s fresh on their mind and so it didn’t 

give them a chance to maybe go fabricate some things.  Well, I 

want you to look at the time stamp on these text messages that 

were produced between Jamahl and his mother.  That says 9:10 pm 

on August the 5th, this is not more than an hour or so after he 

got back from Target.  So when you go back and deliberate, you 
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ask yourself who’s telling the truth and who’s putting together 

a list while it’s fresh on their mind and who’s blaming other 

people two years later saying this is some rogue employee we 

fired and we did nothing wrong.  You ask yourself about the 

importance of a police report, and I’ll submit to you, too, 

that a 19 year old African American boy in the City of Columbia 

is scared to call the police, you ask who’s more reasonable in 

making that decision.  Three hours away from his home and 

they’re saying he’s lying because he didn’t file a police 

report, because he made this list and gave it three weeks 

later, two weeks later, yet that list that was emailed about 

two weeks later on a nice Excel spreadsheet had the same dollar 

amount that was on Katie Floyd’s email on August the 7th 

recapping that conversation.  One party’s been consistent, the 

other party’s been playing the blame game.  This case is about 

damages, and this is the part where I ask you as the jury to 

collectively come together and speak on behalf of your 

community.  This is your decision, this is what was recovered 

that we know of, this, this is it.  I’d also point out to you 

that Ashanti mentioned when she went into the room, she didn’t 

see any of the stuff, but the weighted vest, if you recall, 

Ashanti said I didn’t see the computer, I didn’t see the chest, 

she didn’t see some of this stuff.  So South Carolina 

Legislature, I should warn y’all, I didn’t go to law school 

until later, I went to the Citadel and then flew helicopters 
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for the Army for a little while, and so I wasn’t really sure 

what lawyers did and I sometimes used to think that Plaintiff’s 

lawyers were the bad guys and you know, making things 

complicated.  It wasn’t until I got into practicing law that I 

realized this thing’s more complicated than it looks.  But let 

me talk to you about the Noneconomic Damages Act because when 

you sit there and go I’m not sure what that means, I’ll tell 

you that’s the law, that’s the law of the land.  I mentioned in 

my opening we don’t do Leviticus or Exodus with an eye for an 

eye, we don’t go, you know, tear somebody up, we don’t go cause 

mental anguish or suffering on others, we’re above that, that’s 

archaic and barbaric, we don’t do that anymore.  But our 

legislature has made this the law of the land that we’re going 

to, and it lists out 22 different things, pain and suffering, 

lost quality of life, loss of enjoyment of life, embarrassment 

and anguish and I could give you the exhausted list.  But the 

Judge will charge you as to mental suffering, and you are 

allowed to say we’re not going to be vindictive and go cause 

mental suffering on The Rowan, we’re not going to cause that on 

Katie Floyd or any of these other independent employees.  But 

we are going to acknowledge that this wasn’t just an oops, we 

messed up and oh, we’re just going to give you some money for 

the property we took when for over two years he’s sat here and 

been told he’s a liar, for over two years his mother’s been 

told she’s a liar.  They’ve been told that The Rowan fired a 
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rogue employee who took it upon himself to disregard all 

policies, all procedures and just flagrantly disregarded all of 

our well thought out and well communicated rules, which I will 

also submit to you, go back and read Katie Floyd’s report that 

talks about people sleeping, people wearing headphones, people 

not paying attention when they go do the room example, when 

Rachelle takes them to go walk through an example room, how 

people are talking over each other, and then she says well, all 

I can do is report them to HR.  But then she can act shocked 

when somebody’s stuff goes missing, their entire room gets 

cleaned out.  And then she can be shocked when we’re wondering 

why we can’t make it right.  So there’s three types of damages, 

economic damages, noneconomic damages, and punitive damages.  

Economic damages are things that we can tangibly not really 

argue over.  An example, in a car wreck is what does it cost to 

fix the car.  An example of a property case like this, 

primarily is, what’s the cost of the property.  Now, I will 

tell you that this is not a situation where we said let’s go 

just drum up a bunch of stuff, the list was put together that 

night via text message and it was further solidified on an 

Excel spreadsheet.  Now, I will tell you that both Jamahl and 

his mother both testified that that was a collection of items 

over several years and that it wasn’t brand new.  So when you 

the jury go back and deliberate this, it is well within your 

right to say, you know, that was the cost to replace those 
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things brand new, they weren’t brand new anymore, let’s 

diminish them a little bit, you’re welcome to do that.  I would 

encourage you if that’s what you’ve collectively agreed to, 

then come up with that, that’s your decision as jurors, you get 

to decide that unanimously, so on the economic damages side, 

you decide what that number is.  I would submit to you that to 

replace it as brand new, that spreadsheet says it was 

$20,000.00 in property plus $7,500.00 on a computer.  Now, 

there’s a text message that says $6,500.00 to $7,500.00, so if 

you want to do that, you can do that as well.  But I’ll submit 

to you that that spreadsheet has a list of economic damages of  

$27,500.00.  Then you have noneconomic damages which I just 

talked about, our legislature enacted this rule to say that 

we’re going to acknowledge that not everything can be put into 

a price tag, that’s the only language we can speak.  You can’t 

make people apologize, we can’t go back in time, we don’t have 

time machines, we can’t go back and relive this and do it 

right, so the only way to talk about noneconomic damages is to 

acknowledge that our legislature said that is the language that 

we speak.  And I would submit to you that this is your 

opportunity to acknowledge that this has been two years of 

calling Jamahl a liar, calling his mother a liar and reliving 

as a 19 year old three hours away from home left to pick up the 

pieces.  So I would submit to you that there are noneconomic 

damages.  Now, one of the toughest things we do as trial 
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lawyers is try to give you what that number is.  It’s 

subjective, you can give him zero, you can give him a million, 

you can give him whatever number you want for noneconomic 

damages, that’s within the purview of you as a jury.  Now, I 

don’t think that’s a proper number either of those numbers I 

gave you, somewhere in the middle.  A lot of lawyers like to 

say well, sometimes it’s a multiplier of that, sometimes it’s 

five times that, sometimes it's 10 times that.  But I would 

submit to you that if you want to acknowledge that Jamahl and 

Shawndolena are not liars and that what they’ve had to go 

through is real, you and the jury have a purview to come up 

with your own number there.  And so I’ll write something up 

there momentarily, but the last thing I want to get to which I 

believe this case is also about, the Judge is going to charge 

you on the law, there’s two different standards of proof, 

there’s a preponderance of the evidence, which is the scales 

tip ever so slightly.  So if you’re more than 50 percent of the 

belief that Jamahl’s telling the truth, you’re to find for 

Jamahl, if you’re more than 50 percent of the belief that The 

Rowan did no wrong because Katie Floyd says they fired a rogue 

employee, then you find for The Rowan.  Clear and convincing is 

a higher standard.  If you find by a clear and convincing 

evidence standard that punitive damages apply, then you’re 

allowed to step in at no longer looking at Jamahl and 

Shawndolena because punitive damages look squarely at the 
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Defendant.  One of the things that’s worth pointing out on this 

punitive damages is whether or not this kind of behavior’s 

happened before and whether it might happen again, and whether 

or not another apartment complex here in Columbia might repeat 

this kind of behavior and do this to somebody else.  It’s one 

of the few times in our law that you’re allowed to lay your 

eyes upon the Defendant and say, two things, one is I want to 

send a message to this Defendant and tell them that we agree 

that what they did was wrong and egregious, and the second 

thing is I want to send a message to all the other apartment 

complexes that we don’t do this to people’s property.  And so 

that’s what punitive damages do, and there’s a lot of leeway 

for you to decide how you want to send that message.  I would 

point out again, I asked Ashanti Young in about four or five 

different questions has this happen before, yes, did it happen 

while you were at Campus Advantage at The Rowan, yes, in fact, 

me and Carlton, it happened to us and by the way, Carlton got 

fired after this, so we know it happened before Jamahl.  Campus 

Advantage knew or should have known that he wasn’t the first 

person who had his stuff taken or lost because of the 

negligence, because of the willful disregard for its own 

policies, for its failure to supervise and hire and train its 

employees.  You guys figure out what it was, but that ought not 

happen absent those kinds of faults, numerous times Ashanti 

said, yeah, it happened before.  So these are the causes of 
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action, and bear with me, I’m getting near the end.  Conversion 

of chattels, unfair trade practices, breach of contract, and 

negligence.  The Judge is going to charge you on the law, he’ll 

read you the different elements for these kinds of things, and 

it’s not short, so pay attention as he charges you these 

things.  Conversion of chattels is basically a fancy way to say 

they took my personal property.  Unfair trade practices, that’s 

a little different standard, the questions you have to ask 

yourself is whether this effects the commerce, whether it 

effects the industry or the consumers, in this case, tenants, 

and whether or not it’s unfair or deceptive, and whether or not 

it’s able to be repeated.  I would submit to you the question 

about whether it’s able to be repeated generally comes under 

the context of gosh, could this happen again.  But I’ll submit 

to you that the answer is very easy when you say yes, it’s 

already admitted it happened again, it’s happened multiple 

times, that’s that question that you’ll be read when you get 

these charges is whether or not it’s able to be repeated, and I 

would submit to you that that’s a very easy and clear decision.  

Breach of contract, there’s a really long lease contract right 

here totaling 42 pages signed by Jamahl, signed by his mother 

as guarantor.  There’s a lot of provisions in there, I would 

submit to you that every contract has a principle of good faith 

and fair dealing, every contract requires that you follow the 

law of South Carolina.  You heard from Melissa Hinton, and you 
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also heard from Katie Floyd that any time more than $500.00 of 

property is taken out of a unit that still has an active lease 

in place or not, that there’s a legal process they’re supposed 

to go through, Katie Floyd admitted that several times.  

There’s a legal process that we’re supposed to go through when 

more than $500.00 of property remains.  Katie Floyd also told 

you that the community assistants, the other people walking 

into these rooms, not able to make that determination, they’re 

supposed to call management, they’re supposed to call the 

property manager, yet none of that happened.  So I would submit 

to you that this repeatability is very clear in and of itself.  

Again, I spoke to you about the burden of proof.  The Judge 

will charge you on that, but you ask yourself on each of those 

four causes of action whether or not the scales were tipped or 

whether or not it’s clear and convincing as it relates to 

punitive damages.  And again, from a punitive damages’ 

standpoint, this is your opportunity as 12 collective jurors to 

tell Richland County what it is you believe this community 

should endure when it relates to these campus housing 

companies.  For example, out of Austin, Texas that managed 50 

plus communities around the country, this is your opportunity 

to tell them how you want them to behave, how they operate in 

this community.  I said this earlier, punitive damages are to 

deter others from similar conduct, it’s to compensate for the 

invasion of rights, the sanctity of one’s own home, the 
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sanctity of one’s own place where they put all of their 

contents, all of their property.  So you’ll read this lease 

agreement, but you heard that it was $635.00 per month to rent 

unit 3007A.  You also heard that there’s 1002 beds, you also 

heard from Melissa Hinton that 85 percent of, mid 80s as she 

called it, 95 percent was the target, but they were around the 

mid 80s before they got fired for their failure to perform.  

But I would submit to you that 635 times 1002 beds, just at The 

Rowan, this is just one of their 50 communities around the 

country, it’s 636,270.00, that’s the amount of money that The 

Rowan generates in one month right here in Columbia at 100 

percent occupancy.  If you want to give them their mid 80s at 

only 85 percent occupancy which by their standards is poor and 

gets you fired, but at 85 percent, that’s $540,829.00, that’s 

how much per month that comes into The Rowan at 85 percent 

occupancy.  Now, I want you to think about that when you think 

about damages in this case.  It is within your purview to 

decide whatever number you want to levy as damages.  But one of 

50 communities around the country managed by this place at 85 

percent occupancy in one month collects $540,000.00 in rental 

income yet they run that kind of operation day in and day out, 

yet they lose people’s property and don’t offer apologies other 

than say yeah, we’ll make it right, and then they never do.  I 

gave you this quote at the beginning, John Wooden said you are 

not a failure until you start blaming others for your mistakes.  
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The last thing I’ll leave you with is you have heard a lot of 

talking by a lot of lawyers in this room, that’s the evidence, 

the testimony that came from that witness stand is the 

evidence, the lawyers speaking is not the evidence.  This is 

closing argument, this is where we talk about the evidence that 

you’ve been given.  You’ve heard from Jamahl who sat in this 

room for four days, you’ve seen his mother sit in this room for 

four days.  You haven’t seen a single person from Austin, Texas 

get their rearend in this Courtroom and sit next to Mr. 

VanDenBerg.  They got no interest in looking you guys in the 

eyes and listening to what you have to say.  So you only have 

one way to talk to them, there’s only one way to send a message 

to Campus Advantage and that’s through your verdict, that’s 

through reaching a number that says his property was taken, he 

was harmed both economically and noneconomically and I would 

submit to you that that number, put a zero behind it, tell them 

his noneconomic damages are $227,000.00.  If you think that’s 

high, bring it down, come up with whatever number you want but 

take those numbers and then add a punitive number if you want 

Campus Advantage to hear you.  If you want them to realize that 

we don’t accept this kind of industry running itself this way 

in Richland County.  I would remind you again y’all have had to 

sit here and listen to this for four days, three and a half 

days and I’m sorry, but before you forget that fact, think what 

Jamahl and Shawndolena have been dealing with with these folks 
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for over two years.  I thank you for your time, for your 

attention and now I ask you to listen to what Mr. VanDenBerg 

has to say. 

  THE COURT:  Thank you, Mr. Lyle.  Mr. VanDenBerg. 

  MR. VANDENBERG:  Thank you, Your Honor.  May it 

please the Court? 

  THE COURT:  Of course. 

  MR. VANDENBERG:  Good morning.  We’re finally at the 

end, almost.  My son recently got a, my oldest, my son recently 

got a speeding ticket, his first, at least to my knowledge, and 

he called me immediately and said he was sitting there in his 

car, the police were writing him a ticket and he said, you 

know, dad, I’m about to get a ticket, he said what do I do.  

And my first question was well, were you speeding, and he said 

yes, but, I said hold on a second.  I said were you speeding, 

and he said yes, and I said okay, so what do you intend to do 

about it.  And so we talked about it, he said, and again, 

police officer was in the process of writing up the ticket, he 

was admittedly driving 55 miles per hour in a 45.  His but dad, 

was, you know, I just had got on the highway, I had been on the 

phone with my wife talking about, you know, his plans for the 

school year, and so he was trying to justify his behavior, but 

it came back to the origin there and I said what were you 

doing, did you break the law, were you speeding, yes.  So that 

accountability is important, and so in our house we talk about 
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the would have, could have, should haves and I can almost hear 

the eye’s of my children rolling because every time I say that, 

that’s what they do, they’re like, here we go, dad, again, 

trying to tell us, you know, preach to us about, about 

morality.  I’m a big fan of the Marvel Universe.  As a kid I 

used to read the comic books and when they started making these 

movies, I’ve watched them all and I’ve always been a big fan of 

Dr. Strange, love Dr. Strange, love reading about him and when 

they finally made the movie, I don’t think they could have 

picked a better person to be Dr. Strange.  And I remember 

reading in the comic books and when I got to see that on, on 

the screen, it was, it was like a dream finally come true.  And 

I, you know, Dr. Strange, for those uninitiated and if you 

haven’t seen it, I commit to you this series of movies.  But 

Dr. Strange acquired the green infinity star that gave him the 

powers to control time, which in and of itself is a great 

lesson in morality.  And you know, if given that power, what 

would one do with that, what did Dr. Strange do with that, you 

know, he was able to envision different consequences of 

different actions.  In my son’s case, his but and his 

contemplation of what he might have done differently as we’ve 

talked about this, what might you have done differently because 

this is what he was thinking, what if I had just, you know, 

taken a longer break, he had just gotten off the highway and 

stopped at the QuickTrip to get a drink and if he had just 
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stopped for a little bit longer, maybe the police officer, and 

this is his justification, maybe he would have pulled someone 

else over and he would have costed by, but he was still 

speeding.  That’s the point of it, he was still speeding, he 

still was breaking the law.  So his justification was well, you 

know, if I could have envisioned, if I could have controlled 

time and done things differently, what might have I had done 

differently, you know, to alter the consequences of my actions.  

It doesn’t change what I was doing, but what would I have done, 

would I have done, you know, some good from this.  In his case, 

you know, would I have continued to speed or would I, you know, 

slowed down, you know, learned a lesson that this opportunity 

had presented and maybe slowed down and not been speeding as we 

tell him all the time.  And we have this app on our phone 

called Life360, and I monitor it that we, and this is our 

agreement with them that, you know, we give you these, you 

know, the tools and I have a younger child, too, who just is 

getting her license, so we talk about these things as well.  

And this is the agreement we have with you, so we give you 

these, these, this weapon, this vehicle, the right to use this, 

but we are going to monitor your behavior as any time, you 

know, as any Plaintiff’s attorney will tell you, if you are in 

an accident and you have these records on your phone, you can 

get them, you can see because my wife diligently pays 

attention.  Anytime she has her phone set up to get a warning, 
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whenever there is a unsafe driving condition, she gets an 

alert.  The first thing she does is she texts me and says your 

son is speeding again, she doesn’t pick up the phone and call 

him and say slow down, she calls me because she knows that at 

least I, maybe I’d be able to talk sense into him.  So with 

that ability to control time, to affect, you know, possibly the 

consequences of one’s actions, what might we do with that 

power.  Would we choose to do good, go back in time, maybe slow 

down and change the outcome of some consequence of our actions 

or might we do, choose to do something differently.  You know, 

maybe dig in deeper, maybe do, continue to do bad, maybe 

continue to speed, maybe drive faster so you get behind that 

police officer before he can pull you over and he pulls someone 

else over.  So in this case, what might the parties that are, 

have been involved now for the past several years, what might 

they have done differently if given this power to control time.  

So the Plaintiffs, what might Mr. Postell have done 

differently.  For one, maybe he would have told the truth, 

maybe when he was presenting his claim as he initially started 

to do, he enters his room, he knows the belongings in his car, 

he enters his room, he sees that there are, his room is empty, 

but he knows, he knows what belongings he had in his vehicle, 

he knows with some contemplation what was in his room, he had 

been there over the summer.  He saw, he knew what he took out 

when he left at the end of the school year, he knew what was 
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there when he revisited the July 4th weekend.  He maybe needed 

to think about, you know, what was hanging in my closet.  I had 

a few shirts hanging up, maybe a pair of pants, maybe some 

dress shoes, maybe there was, you know, some cleaning products, 

my ironing board, my iron and the list that Ms. Young wrote out 

and is in evidence for you to review.  But instead, as we got 

into this trial, a different list was presented.  The damage to 

his computer, in the office, you heard Katie, yesterday talk 

about the need for, with him present to identify whether the 

computer was working.  And she and Mr. Lewis were there in the 

office when he turned it on and there was, by their observation 

and he was there as well, that’s not what he said when he 

testified, but what was observed was there was power to the 

unit, his estimation was maybe the graphics card wasn’t 

working, but he needed some time to evaluate that computer, so 

it wasn’t working as he said it was when he left it.  And there 

was no disregard for that, there was no, you know, we don’t 

know at this point in time what the damage is, but, you know, 

let’s spend some time in evaluating that, so the Plaintiff 

might have told the truth.  They also might have allowed the 

process to continue, there was a good faith effort on the part 

of Campus Advantage to listen, await, you know, feedback, there 

was a promise and reassurance over the couple of weeks between 

when this incident was discovered on August the 5th, and when 

ultimately, they decided to hire an attorney, there was an 
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effort to try to await receipts, we’re waiting for your 

receipts, you promised us that you’d be able to deliver 

receipts, you said you purchased items on your credit card, 

well, we’re just waiting for your documentation to support what 

you are saying is the claim.  So they might have presented 

receipts, they might have been more patient and might have told 

the truth.  Let’s talk about what my clients, what my clients 

might have done differently, what might Katie had done 

differently.  With this gift of controlling time and now 

viewing actions in hindsight what she might have done 

differently.  She was presented when she arrived, she, she’s, 

this is her job, she is someone who is brought into a situation 

like what she experienced where a property manager who is, the 

general manager who is the, you know, the person on the site 

who’s in charge of this operation, he leaves end of June, she 

arrives the beginning of July.  She knows because she’s been 

through this many times, she knows what she is dropping into.  

She doesn’t know all the details, she doesn’t know exactly what 

is going to happen, but she knows that we’re in the middle of 

turn and anyone who is in this industry who is, who has been 

through this experience understands what that means.  So she’s 

dropped into this situation and she has a lot of things to do, 

and she, in her estimation, was able to rely she thought, on 

the integrity of the information that was on the turn list.  

Now, you heard her spend a lot of time distinguishing between 
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the information that’s in their system, but then there are a 

number of different systems, a number of different 

applications, but the information that’s in the system where 

the leases are documented, this RealPage system that you heard 

a lot about, that’s where there is integrity in that 

information.  And so you heard them talk about, yes, in the 

RealPage system, no question, there was a valid lease, this is 

what you saw in Teams message, there was, you know, this is 

what they were referring to.  We see in the system that he is 

renewed, yet those lists, this separate document that is the 

responsibility of someone, it’s the general manager and then 

you heard Katie describe once Terrance left, that baton was 

passed to Nick Hooser as their regional manager, and then when 

Katie arrived on July 5th, that baton was passed to her.  So 

she in her situation, her position relied on the information 

that was passed to her from Terrance to Nick and then to her on 

July the 5th.  She arrives on July the 5th, she is trying to 

prioritize and figure out what do I do next.  So she knew turn 

was coming up on July, the actual date of turn is coming up, 

but the turn process is really, it’s really never ending in 

this business, it is, you know, there’s a couple of months 

leading up to the date of turn and then the days and months 

afterwards where there, you know, the final touches are put on.  

But essentially, it is an ongoing process, but the most amount 

of work is done right in that short period of time.  But she, 
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what might she have done differently with the knowledge that 

she had after the fact, what would she have done.  She would 

have gone into the system, RealPage, and said let me go through 

and spend this time looking through this list, I’m not going to 

rely on the integrity of this information, I’m going to instead 

spend this time, this precious time looking through the 

RealPage system.  As she said this is a process, you have the 

RealPage information on one screen which shows all the leasing 

information and then here’s the turn board.  Let me go back 

through and verify the information that’s on the turn board 

list, she might have done that differently.  What about Nick 

Hooser, Nick Hooser, the regional manager, what might he had 

done differently, same situation.  He might have during his 

period of time if he had reason to expect that the list that he 

was passed by Terrance, and you know, and also knowing that the 

minutia of that scenario where leading up to turn, or excuse 

me, over the summertime when Mr. Postell had originally decided 

to move out, was put into a transfer status, so in the RealPage 

system at one point in time, he showed as a transfer.  Then as 

you saw in great detail, he clarified once he had decided to on 

July the 6th renew is lease in RealPage, he was showing as a 

renewed valid lease in RealPage.  But because he left before he 

updated the turn board, before that, he leaves at the end of 

June, Mr. Postell is still then at that point in time in a 

transfer status.  On July the 6th when he renews, then in 
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RealPage he is renewed, but the turn board when Terrance leaves 

shows him as transferred, it doesn’t get updated.  So what 

might Nick Hooser have done differently with that knowledge, he 

might have gone into turn board, updated the information for 

Mr. Postell.  What about the higher ups beyond Mr. Hooser, the 

people who you heard Katie describe were the policy makers.  

These are the policies when there are allegations of loss of 

personal property.  What might we have done differently in the 

ownership, what might have they done differently.  We have 

these, you know, our lenders to respond to who honor our 

financial records when we go in to apply for refinance of a 

loan, they want to see our audited financial statements or we 

go to a new lender, they want to see certain records, what 

might we have done differently.  Well, maybe we wouldn’t have 

been such a stickler for our requirements, maybe we would have, 

in this particular scenario, we would have said we don’t 

require any firm documentation, just take them at their word, 

send them a check for whatever they say they need and then 

we’ll move on, but that’s not what they did.  And you heard 

Katie, in her words she described herself as, as an advocate in 

the middle, it’s like an oreo cookie, she’s the cream in the 

middle, she’s advocating for the tenant to Mr. Hooser and 

others, and she’s advocating on behalf of her employer to the 

tenants.  So she’s stuck in the middle trying to do her job 

both serving the people at The Rowan, and serving the people 
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that she reports to.  What about Ashanti Young, what might 

Ashanti have done differently.  Ashanti was in the meetings 

where the policies were discussed, you heard her testify that 

she didn’t hear it and then later on she changed and said yeah, 

no one told me that, what might she have done differently.  She 

might have been more truthful about that, she also might have 

followed the policy.  When she arrived at Mr. Postell’s unit, 

you know, everyone in that meeting had been told repeatedly on 

July the 17th, on July 24th, on July 25th, July 26th and the 

days after there are, this is what we’re doing, this is the 

plan and maybe they didn’t appreciate it because of their 

position, maybe they didn’t understand, maybe there was, you 

know, they either weren’t paying attention in the meeting 

because as you heard testimony, you know, they had headphones 

on and they were checked out.  Maybe they heard exactly what 

was said and just thought, well, you know, it’s a waste of 

time, maybe this is just one of those rules that doesn’t have 

any consequences, if I just do what I think, I want to do there 

won’t be any consequences.  And so maybe that’s what Ashanti 

was thinking, there won’t be any consequences, and I’ll just do 

what I think, I want to do because I think that’s more 

efficient.  What about Mike Allen, Mike Allen the maintenance 

supervisor, what might he have done differently.  He gets a 

call from his subordinate, Carlton Brown, who doesn’t tell him 

the truth, so had he said, you know, hey, Mike, I’m in this 
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unit showing up on the list that I was given that shows as it 

should be vacant, there’s some stuff in here, I’d like to steal 

it, and Mike says, you know, please don’t steal it, but that’s 

not the conversation that took place.  What Mike was told was 

hey, I’m in this unit, there’s some stuff in here, can we trash 

it out, and what Mike could have done differently, he could 

have said no, you know, the policy is because, you know, you 

were in that meeting as I was, the policy is no trash outs, the 

policy is hold on a second, either you can call the front 

office and verify the leasing status by, that’s what the policy 

said, you call the front office, verify the leasing status and 

if it shows as vacant, oh, by the way, let me just fire up my 

computer and I can tell you in just a second.  You heard 

testimony, they all had access to RealPage, they had, actually 

the maintenance staff had that technology on their phones, they 

could have pulled that up, he could have done that to verify 

the leasing status, but he didn’t.  He just answered the call 

and said go ahead and trash it, don’t worry about that, just go 

ahead and trash it out.  So Mike, that’s what Mike might have 

done differently.  And what about Carlton Brown, unfortunately, 

what about Carlton Brown, what might he have done differently.  

Same possibilities, he might have, he was in those meetings, 

maybe he was, didn’t hear it because he chose to have his 

headphones on and listen to, he took the, on this field trip he 

was, you’ll see it in the report, he was reminded several times 
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to pay attention, they were talking, or sleeping, so what might 

he have done differently.  Maybe he would have paid attention, 

heard the same directive, if he didn’t hear it, he might have 

heard the same directive to not do trash outs, to call and 

verify leasing status, he might have done that differently.  

And he also might have chosen to not steal Mr. Postell’s 

property, that’s the unfortunate consequence, he might have 

chosen not to do that, but unfortunately he did.  And the 

consequences of that action is like the butterfly effect, we 

see the consequences of his decision, the unfortunate 

consequences, here was someone, you heard Katie testify, yes, 

he was a porter, job description of a porter, he had 

aspirations to be a maintenance tech, he was working towards 

that, he had been with The Rowan in good standing for several 

years.  So he had career goals, he wanted to do things with his 

life, with his career, but in that instant he chose the wrong 

course of action, he chose to steal Mr. Postell’s property and 

the butterfly effect of that were the series of consequences 

that resulted.  When he, when Ashanti and Carlton entered the 

unit, there were two, essentially, two categories of property, 

there was the property that Mr. Brown chose to take and there 

was the rest.  The rest of that property is what you heard Ms. 

Ashanti Young describe, several shirts, maybe a pair of pants, 

a couple pairs of shoes that were hanging in the closet, some 

shoe boxes, cleaning supplies, ironing board, laundry hamper 

ROA 000803



  417 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

full of coat hangers, all that on her list was what was thrown 

out.  The rest of the contents from what Mr. Brown stole, and 

he didn’t tell, again, he didn’t tell his supervisor, he didn’t 

ask for permission to steal, he asked for permission to, what 

Mike Allen thought was to bag and tag, that was the original 

estimation of what was happening.  And that’s why Katie went to 

the tower to look for the property because that was internally 

once she started doing her investigation, that was her 

understanding was where is this property, and you know, she’s 

hearing the feedback from various people, oh, the property must 

be in the tower, so she goes to the tower to investigate, 

doesn’t find it there, and starts looking around, and you know, 

as she’s making phone calls and touching base with these 

various individuals who should have this information, calls 

Mike Allen.  He says well, Carlton, you know, check the tower 

because that’s what Mike Allen thinks, he doesn’t know, you 

know, his employee didn’t ask, you know, can I throw, you know, 

can I steal this stuff, he asked him if he could, you know, 

trash it out which includes bagging and tagging the remainder 

of his contents.  And so then Rachelle, who we didn’t hear 

from, but Rachelle, who had been at The Rowan for a number of 

years, had a personal relationship with Carlton, she sends him 

a text message, hey, Carlton, do you have any of these items, 

he says yeah, I’ll bring them up.  So he brings up most of the 

contents, you heard that, that later they found the chair that 
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was also taken from Mr. Postell, the gaming chair.  But he 

brings up the contents that were in his room that he had 

stolen, and they were the items that you saw, and Katie 

described as well, but what you saw in that one exhibit was the 

best picture we have of the contents, but then Katie’s 

description of what was in there.  And again, they looked at 

the computer when Mr. Postell was in their presence, turned it 

on, it seemed to at least be getting power, but his initial 

estimation was damage to the graphics card.  But the genesis of 

this, the genesis of the damage was Mr. Brown’s intent and Mr. 

Brown’s actions, had he chosen differently we would have had a 

different outcome here, but that’s not what he chose to do.  

And it’s unfortunate, yes, it’s a person, he’s not here as a 

Defendant, but he is the one who his actions, and I don’t know 

what he would have done differently, would he have done 

differently, would he have chosen to follow the policy, I don’t 

know.  Would he have maybe found a better way to, to be 

deceptive at hiding materials that he had taken, I don’t know.  

But the cause of the damages to Mr. Postell were based on the 

actions of that one individual.  Thank you for your time, good 

luck with your deliberations. 

  THE COURT:  Thank you, Mr. VanDenBerg. 

  MR. LYLE:  Just a very brief reply, Your Honor.  Just 

maybe one or two minutes at most.  So I just sat through what 

you all sat through in closing, and I honestly have been doing 
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this for a while and I’ve tried quite a few cases and I’m 

always a little bit surprised to hear the very late apologies I 

normally see in a case, you know, for two years, or three 

years, or four years, we deny all wrongdoing until the trial.  

We’re looking at the jury’s about to render a verdict and we, 

you know what, if you do decide we did something wrong, here’s 

a good number you should come up with.  I don’t know why I’m 

shocked, but I just, I just heard more excuses, for 25 minutes 

I heard excuses, I didn’t hear a single apology.  In fact, I 

heard about speeding tickets, I heard about superpowers.  You 

know what, ladies and gentlemen, they don’t get it, they still 

don’t get it, sitting here now just through their closing 

argument they still don’t get it.  You don’t need a superpower 

to know how to make it right and to do the right thing, it 

doesn’t take a superpower to do that.  Nick Hooser, the short 

14-minute video you’ve heard, he said we’re all human, we all 

make mistakes.  That’s right, we’re not here saying you should 

be mistake free, we’re saying how you respond and react to a 

mistake is what matters.  You heard that Katie was an advocate, 

she was an oreo.  What did Katie offer you other than tell us 

that she keeps receipts from gifts from family members and 

friends so she can update her records.  She offered to 

terminate his lease, hey, you want to get out, we’ll let you 

out, that’s what she offered, that was the advocate, the oreo 

as she put it.  I last leave you with this, I wrote some 
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numbers on the board, you guys are the deciders of this, but I 

want you to know that when you render a verdict, it is not 

proper for you to think about how it gets paid, who pays it, if 

it gets paid, and when it gets paid, and again, if it even gets 

paid.  Your job is to do nothing more than to appraise the 

value of the harm and the harm fits into those three boxes, 

economics, noneconomics, and punitives.  And you have the sole 

decision of coming up with those numbers.  But I leave you with 

one last thing, since nobody’s hear to listen to them, whatever 

number you come up with, why don’t you do me a favor, the year 

is 2024, whatever number you come back with, and I’d submit to 

you that $27,500.00 is the right number of economic damages, 

whatever number times two, three, four, five, 10 of noneconomic 

damages would say I’m still hearing you, Jamahl, I’m hearing 

you, Shawndolena, you’ve been called a liar for the last two 

plus years, you went through all this.  And then punitives, I 

would tell you take into account how much rent they get, if you 

want to cut that number in half, that’s fine, you do whatever 

you want, you double the number, it’s up to you.  But I would 

ask you to add 24 cents, whatever number you write, put a point 

24 on the end of it.  And that way when Campus Advantage is 

hopefully one day doing something, they’ll look and go that’s a 

really weird number, what is it.  Well, that was the year 2024 

when we told the fine folks in Austin, Texas that that’s not 

how we handle people’s property, that’s not how we treat our 
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tenants in the apartment complexes here in Columbia, South 

Carolina.  Thank you for your time. 

  THE COURT:  Ladies and gentlemen of the jury, I am 

about to give you what is known as jury charge.  This will take 

approximately an hour.  Does anybody need a break before we get 

started? 

  JURY:  Yes. 

  THE COURT:  Alright.  Let’s take 10 minutes, let’s 

try to be back in 10 minutes and we’ll get started with the 

charge and we’ll move from there. 

 (Jury exiting Courtroom.) 

 (Off the record.) 

  BAILIFF:  Please remain seated, Court come to order. 

  THE COURT:  Okay. 

 (Jury entering Courtroom.) 

  BAILIFF:  Jury’s seated, Your Honor. 

  THE COURT:  Thank you.  Welcome back.  Ladies and 

gentlemen of the jury, you have heard the evidence and 

arguments of both parties.  I will now explain the law in this 

case, Ansel Jamahl Postell, this Plaintiff, versus Campus 

Advantage, Inc. and EMRES II, South Carolina doing business as 

The Rowan that I will collectively refer to as the Defendants.  

The Plaintiff alleges that the Defendants entered his apartment 

and wrongfully removed his personal property.  Under various 

theories of recovery which I will explain, the Plaintiff 
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alleges that the Defendants owe him damages.  I remind you that 

during this trial, you and I have had certain duties to 

perform.  As the trial Judge, it is my responsibility to 

preside over the trial of the case, and I also have the duty to 

rule on the admissibility of the evidence offered during the 

trial.  You are to consider only the evidence before you, if 

there was any testimony ordered stricken from the record during 

this trial, you must disregard that testimony.  You are to 

consider only the testimony which has been presented from the 

witnesses who took the stand, witnesses by way of deposition, 

any exhibits which have been made part of the record of this 

case.  I have the additional duties to charge you the law 

applicable to this case.  It is your duty as jurors to accept 

and apply the law as I now state it to you.  If you think I 

have, if you think you have any idea as to what the law is or 

what the law ought to be and it does not agree with what I tell 

you the law is, you must forget your idea because you are sworn 

to accept the law and apply the law exactly as I state it to 

you.  In every case tried in this Court before a jury, the jury 

becomes the sole and exclusive judge of the facts.  A trial 

Judge cannot comment or make any statement about the facts in 

the case.  Since you are the sole judge of the facts, do not 

think by anything that I have said during the trial that I have 

any opinion about the facts of this case.  The law does not 

allow me to have an opinion about the facts.  Now, the burden 
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of proof in this case is by a preponderance of the evidence.  A 

preponderance of the evidence simply means the greater weight 

of the evidence, it is evidence which as a whole shows that the 

facts sought to be proved is more likely than not true.  This 

can be illustrated by imagining a set of scales where the 

scales begin, the scales are even.  After all the evidence has 

been presented, if the scales remain even or if they tip even 

slightly in favor of the Defendant, then the Plaintiff has 

failed to meet the burden of proof and would not be entitled to 

recover in this case.  If on the other hand the scales tip even 

slightly in favor of the Plaintiff, the Plaintiff will have met 

the burden of proof, and you should return a verdict for the 

Plaintiff.  The preponderance of the evidence is not determined 

by the number of witnesses, instead it must be determined by 

the greater weight of all of the evidence.  Now, there’s 

another standard of proof called clear and convincing evidence.  

Clear and convincing evidence is the degree of proof which will 

give you a firm belief as to the facts sought to be proved.  

This is more than a mere preponderance of the evidence, but 

less than that beyond a reasonable doubt.  Now, there are two 

types of evidence generally presented during a trial, direct 

evidence and circumstantial evidence.  Direct evidence is the 

testimony of a person who claims to have actual knowledge of a 

fact such as an eyewitness.  It is evidence which immediately 

establishes the main fact to be proved.  On the other hand, 
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circumstantial evidence is proof of a chain of facts and 

circumstances indicating the existence of a fact is evidence 

which immediately establishes collateral facts from which the 

main fact may be inferred.  Circumstantial evidence is based on 

inference and not on personal knowledge or observation, it is 

proof that does not actually establish the fact in question, 

but that asserts or describes something else from which you may 

either reasonably infer the truth of the fact or at least 

reasonably infer an increase in the probability that the fact 

is true.  For circumstantial evidence to be sufficient to 

warrant the finding of fact, the circumstances must lead to 

that fact with reasonable certainty.  The facts and 

circumstances should be considered in light of ordinary 

experience and common sense.  The existence of a fact cannot be 

based on speculation, surmise, or conjecture.  The law makes 

absolutely no distinction between the weight or value to be 

given to either direct or circumstantial evidence nor is a 

greater degree of certainty required of circumstantial evidence 

than of direct evidence.  It is necessary that you also 

determine the credibility of the witnesses who have testified 

in this case, credibility simply means believability.  It 

comes, it becomes your duty as jurors to evaluate the evidence 

and determine which evidence convinces you it is true.  In 

determining the believability of witnesses who have testified 

in this case, you may believe one witness over several 
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witnesses or several witnesses over one witness.  You may 

believe a part of the testimony of a witness and reject the 

remaining part of the testimony of that same witness.  You may 

believe the testimony of a witness in its entirety or reject 

the testimony of a witness in its entirety.  You may consider 

whether the witness has an interest in the result of the trial, 

whether the witness is prejudiced toward either the Plaintiff 

or the Defendant, the opportunity for the witness to have seen 

the matters and the things about which the witness may testify 

and the way the witness acts on the witness stand.  Now, 

testimony in this case has also been presented by way of 

depositions, so you’ve had live witnesses, and you’ve had 

deposition testimony.  The deposition is a document where as 

you have seen here on video tape containing sworn testimony 

given by a witness outside of Court in the presence of lawyers 

for each party who may ask questions of the witness.  This 

testimony is entitled to the same consideration, and it is to 

be judged as to credibility and weighed by you in the same way 

as if the witness was present and gave the testimony to you in 

person from the witness stand.  It is then for you the jury to 

determine the effect, value, weight, and truth of the testimony 

given in the deposition.  You must not consider as evidence any 

statement of counsel made during the trial; statements of 

counsel do not constitute evidence.  Rather, counsel or lawyers 

are articulating the position and contention of their 
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respective clients, this rule applies to the opening statement 

of counsel and the closing argument.  In our Courts, no 

distinction is made between corporations and individuals, a 

corporation is a person in the eyes of the law, a corporation 

is entitled to the same fair and impartial consideration as to 

justice by the same legal standards as an individual.  The 

cause of action that the Plaintiff has put forward is called 

conversion of chattels.  The Plaintiff claims that the 

Defendant converted the Plaintiff’s personal property, personal 

property is anything that is not real estate, conversion is the 

unauthorized exercise of control over personal property 

belonging to another person which either changes or excludes 

the owner’s rights to that property.  In order to prove 

conversion, the Plaintiff must first prove that the Plaintiff 

owned or had a right to possess a certain piece of personal 

property.  The Plaintiff must then show that the Defendant 

gained control and possession of the property or prevented the 

Plaintiff from using the property.  The Plaintiff must show 

that the Defendant did this without the Plaintiff’s permission.  

If the Plaintiff expressly or impliedly agreed to or approved 

the Defendant’s taking, use, retention, or disposition of the 

property, the Plaintiff cannot recover for conversion of the 

property.  Conversion of Plaintiff’s property by some third 

party will relieve Defendant of any liability of conversion.  

Conversion can arise in three different ways; first, there is a 
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conversion if the Defendant wrongfully gets the property.  In 

this case, the conversion takes place if the Defendant 

wrongfully gets the property.  Second, conversion can occur 

when the Defendant legally got the property then improperly 

disposed of it.  In this instance, the conversion takes place 

when the Defendant improperly disposed of the property.  A 

conversion can also take place when the Defendant legally got 

the property then refused to give it back when asked.  In such 

an instance, the conversion takes place when the Defendant 

refused to give the property back to the Plaintiff after the 

Plaintiff asked the Defendant to return the property.  If you 

find that a conversion did take place, you should return a 

verdict for the Plaintiff with the value of the property taken 

with interest.  You may award the Plaintiff up to the highest 

value for the property up until the time of trial.  Damages for 

conversion may be reduced if the Defendant returns the property 

and the Plaintiff accepts it back.  If that happens, the 

damages should be reduced to a small sum or to an amount equal 

to the reduction in value of the property between the time of 

the conversion and the return of the property.  If you find 

that the Plaintiff is entitled to damages for conversion of 

property, you must then decide whether the Defendants’ acts 

were willful, reckless, and or committed with conscious 

indifference to the rights of others.  If so, then you may 

award the Plaintiff punitive damages.  The Plaintiff has also 
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alleged a cause of action under the Unfair Trade Practices Act.  

The Plaintiff claims that the Defendant committed unfair trade 

practices.  The act of or practice complained of must be unfair 

or deceptive.  Whether an act or practice is unfair or 

deceptive within the meaning of the act depends upon the 

surrounding facts and the impact of the transaction on the 

marketplace, it need not be based on a binding contract.  Where 

a contract exists, a mere breach of that contract is not 

conduct which violates the act.  A trade practice or act is 

unfair trade practice or act if it offends, establishes public 

policy or is immoral, unethical or oppressive.  This does not 

include acts, practices, or representations that are nothing 

more than deal or talk or what is called puffing.  A deceptive 

act or practice is one which has a tendency to deceive, even a 

truthful statement may be deceptive if it has a capacity or 

tendency to deceive.  The Plaintiff must prove that the 

Plaintiff suffered actual damages as a result of the 

Defendant's unfair trade practice or act.  In addition, the 

Plaintiff must prove that unfair trade practice or act affected 

persons other than the parties to this transaction.  The 

Plaintiff must prove that the unfair trade practice or act has 

an impact on the public’s interests.  This may be shown by 

proof that the unfair trade practice or act is capable of 

repetition.  Here the Plaintiff Postell alleges that the 

Defendants committed an unfair trade practice or act when the 

ROA 000815



  429 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants, without consent, removed all of his personal 

belongings from an apartment for which he signed a current 

lease agreement, and for which he paid six months in advance.  

As such, you must decide whether the removal of the Plaintiff’s 

property from this apartment under these circumstances 

constitutes an unfair trade practice or act.  You may not 

consider the Defendant’s failure to reimburse the Plaintiff for 

his alleged damages to be an unfair trade practice or act.  If 

you do not find that the Defendant has committed an Unfair 

Trade Practices Act, you must also determine, if you do find 

that the Defendant has committed an Unfair Trade Practices Act, 

you must also determine whether that unfair trade practice or 

act affected persons other than the parties to the transaction 

between the Plaintiff and Defendants, so that the unfair trade 

practice or act affects the public interest.  You may find that 

an unfair trade practice or act has affected public interest by 

finding that the action is capable of repetition because the 

Plaintiff has proved that this action or a substantially 

similar action has been committed by this Defendant at another 

time.  In this case, the Plaintiff claims that the Defendant 

breached a contract that existed between the parties.  In order 

to recover for a breach of contract, the Plaintiff must prove 

the claim by a preponderance or greater weight of the evidence.  

The first thing the Plaintiff must prove by a preponderance or 

greater weight of the evidence is that the parties entered into 
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a binding contract.  In addition, each party to the contract 

must give some valuable consideration to the other, this means 

that there must be something that benefits each party.  Next, 

the Plaintiff must show by a preponderance or the greater 

weight of the evidence that the Defendant unjustifiably 

breached the contract.  The word breach means a failure without 

written excuse to perform any promise that forms the whole or a 

part of a contract.  A party breaches a contract when that 

party does not perform as agreed under the contract by failing 

to carry out a term, promise, or condition of contract.  The 

Plaintiff must prove by a preponderance or greater weight of 

the evidence that the Plaintiff suffered damages which were 

approximately caused by the Defendant’s breach of the contract.  

The Plaintiff must prove damages by the preponderance or 

greater weight of the evidence.  This does not mean that the 

Plaintiff must prove damages to a mathematical certainty or 

produce evidence of the exact amount of damages suffered, 

however, the amount of damages cannot be left to guess work or 

speculation.  Instead, evidence presented by the Plaintiff must 

be enough to allow you to determine the amount of damages with 

reasonable certainty and accuracy.  Damages for breach of 

contract are those that may fairly and reasonably be considered 

to arise naturally from the breach of contract itself or those 

that may be reasonably supposed to have been in the minds of 

the parties at the time the contract was made.  The Plaintiff 
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may not recover damages for breach of contract unless the 

Plaintiff shows that he had performed his part of the contract 

or at least was able, ready, and willing to perform at the 

appropriate time.  Actual damages are damages to compensate the 

Plaintiff and put him as closely as possible in the same 

position he was in before the breach of contract.  In other 

words, actual damages are the actual losses and expenses which 

the Plaintiff has suffered because the Defendant breached the 

contract.  Generally, actual damages are the out of pocket 

costs actually paid by the Plaintiff as a result of the breach 

of contract and the gain above the cost that would have been 

realized if the contract had not been or had been performed.  

Every contract is subject to all of the state law that can be 

applied to the contract.  In other words, the law of South 

Carolina becomes a part of the contract whether the contract 

states so or not.  This is because everyone is presumed to know 

the law.  There exists in every contract an unspoken but 

legally enforceable promise of good faith and fair dealing.  

The Plaintiff has also alleged negligence.  The Plaintiff 

claims that the Defendant was negligent and should compensate 

the Plaintiff for the injuries the Plaintiff suffered as a 

result of the Defendant’s negligence.  In order to prove the 

Defendant was negligent, the Plaintiff must prove by a 

preponderance of the evidence or greater weight of the evidence 

four things.  First, the Plaintiff must prove by a 
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preponderance or greater weight of the evidence that the 

Defendant owed the Plaintiff a duty of care.  Next, the 

Plaintiff must prove by a preponderance or greater weight of 

the evidence that the Defendant breached that duty by a 

negligent act or omission.  Negligence means that a person has 

done something that a reasonable person would not have done or 

has failed to do something that a reasonable person would have 

done in the same situation.  The Plaintiff must also prove by a 

preponderance or greater weight of the evidence that he 

suffered damages as a result of the Defendant's breach of his 

duty.  Finally, the Plaintiff must prove by a preponderance or 

greater weight of the evidence that the damages were 

proximately caused by the Defendant’s breach of duty.  

Proximate cause is something that reduces a natural chain of 

events which in the end brings about the injury, it is the 

direct cause of the injury.  To prove that the Defendant’s 

negligence proximately caused the Plaintiff’s injury, the 

Plaintiff must first prove causation in fact, this is proven by 

showing that the injury would not have occurred but for the 

Defendant’s negligence.  The Plaintiff must also prove legal 

cause, legal cause is proven by showing that the injury was 

foreseeable, this means that the injury occurred as a natural 

and probable consequence of the Defendant’s negligence.  The 

Plaintiff must prove that some injury from the Defendant’s 

negligence was foreseeable but does not have to prove that the 
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particular injury that occurred was foreseeable, however, the 

Defendant cannot be held responsible for things which could not 

be expected to happen.  Proximate cause does not mean the only 

cause, the Defendant’s act can be a proximate cause of the 

Plaintiff’s injury if it was at least one of the direct 

concurring causes of the injury.  The Plaintiff must prove that 

the Defendant suffered actual damages as a result of the 

Defendant's unfair, excuse me, the Plaintiff must prove that 

the Plaintiff suffered actual damages as a result of the 

Defendant's negligence.  The negligent person may be held 

liable for anything which after the injury appears to have been 

a natural and probable consequence of his act or omission, and 

it is not necessary that he should have contemplated the 

particular event which occurred.  A Plaintiff must be 

compensated for any injury caused by a Defendant’s negligence, 

therefore, you must determine whether there is a causal 

connection between any negligence and any injury.  A causal 

connection exists between the negligence and the injury if but 

for the negligence, no injury would have occurred or it would 

have been less severe.  Sometimes a Defendant’s negligence will 

combine with other forces, such as an act of nature to bring 

about a result.  The law does not require that a Defendant’s 

negligence be the only cause or the sole cause of the injury.  

The Defendant must compensate the Plaintiff if one or more of 

his negligence acts or omissions was an efficient cause of the 
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injury if combined with other efficient causes in such a way 

that had there been no negligent acts or omissions, the injury 

either would not have resulted or would not have been as 

severe.  If one of the Defendant’s negligent acts or omissions 

was a substantial factor in causing injury, the Plaintiff must 

be compensated even if other causes have contributed to the 

result.  In order to hold the Defendant liable, it is not 

necessary to prove that its negligence was the sole proximate 

cause of the injury.  The Plaintiff is required only to prove 

that negligence on the part of the Defendant was at least one 

of the proximate concurring causes of his injury.  The test by 

which the negligent conduct of the original wrongdoer is to be 

insulated as a matter of law by the independent negligent act 

of another is whether the intervening act and the injury 

resulting therefrom are of such character that the author of 

the primary negligence should have reasonably foreseen and 

anticipated them in light of attendant circumstances.  The law 

requires only reasonable foresight, and when the injury 

complained of is not reasonably foreseeable, if you exercise 

due care, there is no liability.  One is not charged with 

foreseeing that which is unpredictable or that which cannot be 

expected to happen.  Whether negligence appears merely to have 

brought about a condition of affairs or a situation in which 

another entirely independent efficient agency intervenes to 

cause the injury, the latter is deemed to be the direct or 
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proximate cause and the former only an indirect or remote 

cause.  Liability exists for the natural and probable 

consequences of negligent acts or omissions approximately 

flowing therefrom.  The intervening negligence of a third 

person will not excuse the first wrongdoer if such intervention 

ought to have been foreseen in the exercise of due care.  In 

such case, the original negligence remains active and a 

contributing cause of the injury, the test is to be found and 

the probable injurious consequences reasonably to be 

anticipated and not in the number or exact character of events 

subsequently arising.  An agent is a consensual relationship, 

an agency is a consensual relationship where one person or 

entity, the agent, acts on behalf of another, the principal, 

and is subject to the control of the principal.  An agent is a 

person who represents and acts for another under a contract or 

a relationship of agents.  An agent acts by the authority and 

on account of the principal.  A principal is the person or 

entity represented by the agent and is the source of the 

agent’s authority.  An agent may only act within the scope of 

the authority given by the principal.  What the principal does 

through an agent the law considers to be the act of the 

principal, therefore, while the agents are acting within the 

scope of their employment, a principal is liable for any 

negligent acts or omissions of his agents that proximately 

cause injury to another person.  In order to uphold a principal 
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responsible for the negligent acts or omissions of another the 

Plaintiff must first prove by a preponderance or greater weight 

of the evidence that there was an agency relationship.  The 

Plaintiff must also prove that the agent was acting within the 

scope of authority when the agent caused the injury.  Whether 

the agent was acting within the scope of authority should be 

determined in light of the surrounding circumstances including 

written or spoken words, a conduct by the principal which would 

cause the Plaintiff to believe that the principal consented to 

the agent acting for the principal.  An agent’s authority is 

determined by the scope of the business and the agent has the 

authority to do what is customary in furthering the principal’s 

business and anything that is reasonably related to furthering 

business.  Unless the Plaintiff knew of restrictions on the 

agent’s authority, the Plaintiff had the right to presume that 

the agent’s authority was what it appeared to be.  However, the 

Plaintiff has the duty to use due care to determine the scope 

of the agent’s authority.  Now, a corporation can only act 

through its agents or employees, therefore, a corporation is 

responsible for any negligent acts or omissions of its agents 

or employees while acting within the scope of their employment 

which proximately causes injury to another person.  An employer 

is liable for the negligent acts or omissions of employees 

which are within the scope of their employment, and which 

proximately caused injury to another person.  Generally, the 
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relationship of employer and employee is created by a contract 

either expressed or implied which provides that the employee 

will act for the employer at the employee’s request and 

direction for the employer’s benefit and under the employer's 

control.  The most important element of the employer, employee 

relationship is the right of the employer to control the 

employee both as to what work should be done and the way in 

which the work is to be done.  The test is not whether control 

was actually exercised by the employer or the employee, but 

whether the employer had the right to exercise control over the 

employee.  The payment of wages, while usual in an employer, 

employee relationship is not required.  Even if the agreement 

between the parties states that an employer, employee 

relationship was or was not intended, this does not control, it 

does not matter what the parties call themselves.  If you find 

that an employer, employee relationship existed, you must then 

determine whether the employee was acting within the scope of 

employment when the negligent act or omission was committed.  

If you decide that the Plaintiff is entitled to verdict, your 

next step would be to decide how much money the Defendant 

should be required to pay for actual damages.  Actual damages, 

both economic damages and noneconomic damages are to compensate 

the Plaintiff for the Plaintiff’s injuries or loss and to put 

the Plaintiff as near as possible in the same position that the 

Plaintiff was in before the incident occurred.  In other words, 
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actual damages would be the actual losses and actual expenses 

which the Plaintiff has suffered because of the Defendant’s 

negligence.  If you award actual damages, you may also consider 

an award of punitive damages.  Punitive damages are intended to 

punish the Defendant for extraordinary and outrageous 

misconduct and to prevent the Defendant and others from 

committing similar acts in the future.  Punitive damages can 

only be awarded when conduct of the Defendant has been 

something more than mere negligence, the evidence must 

establish the Defendant’s acts were reckless, willful, and 

wanton meaning that there was a conscious failure to exercise 

due care or a conscious indifference to the rights and safety 

of others or a reckless disregard thereof.  If you find that 

the Defendant’s conduct was willful, wanton, or reckless, you 

may award the Plaintiff punitive damages.  To support an award 

of punitive damages the Plaintiff must prove by a clear and 

convincing evidence that the conduct complained of included a 

consciousness of wrongdoing at the time of conduct.  Clear and 

convincing is more than just a preponderance or greater weight 

of the evidence which requires only proof which persuades you 

that a party’s claim is more likely true that not true.  

Instead, clear and convincing proof is not as high a standard 

as the burden of proof in criminal cases, which is proof beyond 

a reasonable doubt.  Clear and convincing proof leaves no 

substantial doubt in your mind.  It means the evidence is not 
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ambiguous, doubtful, equivocal, or contradictory.  Convincing 

means persuading by proof or argument causing one to believe in 

the truth of what is asserted.  Clear and convincing proof 

establishes in your mind not only that the fact is probable, 

but that it is highly probable.  Before awarding punitive 

damages, you must consider and weigh four elements which may be 

pertinent to the facts of this case.  You must first consider 

the relationship between any punitive damage award and the harm 

caused.  Any penalty imposed should take into account a 

reprehensibility of the conduct, the harm caused, the 

Defendant’s awareness of the conduct’s wrongfulness, the 

duration of the conduct, and any concealment.  Thus any penalty 

imposed should bear a relationship to the nature and the extent 

of the conduct and the harm caused including the obfuscatory 

damage award made by you.  Secondly, any penalty imposed should 

take into account as a mitigating factor, any other penalty 

that may have been imposed or which may be imposed for the 

conduct involved including any criminal or civil penalty or any 

other punitive damages award arising out of the same conduct.  

Next, you should consider whether the award and the amount of 

any punitive damages award may deprive the Defendant of any 

profits derived from the improper conduct and whether the ill-

gotten profits should be properly awarded to the Plaintiffs.  

Finally, any award of punitive damages must be limited to 

punishment and thus may not affect economic bankruptcy, to this 
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end, the Defendant’s ability to pay any punitive damage award 

should be considered, however the economic bankruptcy factor is 

not an absolute bar to an award given to damages.  Now, the 

Plaintiff also claims that the Defendant acted with 

recklessness, willfulness, and wantonness in that therefore, 

the Plaintiff is entitled to punitive damages from the 

Defendant as a result of the Defendant’s alleged negligence.  

Recklessness means a conscientious failure to use reasonable 

care, a person who is negligent acts carelessly, however, a 

person who acts recklessly, willfully, and wantonly is not only 

careless, but is also aware that he is being careless.  A 

statutory violation constitutes negligence per say, and it’s 

evidence of recklessness and willfulness.  Punitive damages are 

sustainable if there’s any evidence supporting a violation of 

statute.  Mental suffering, apprehension, shock, freight, 

emotional upset, humiliation and anxiety either present or 

expected in the future can be properly considered as an element 

of damages, the amount of damages for mental suffering cannot 

be exactly measured.  Now, in this case, there was a brief 

reference on cross examination to insurance, and furthermore, 

the Court is keenly aware that you might have some question, 

what about insurance coverage.  The issue of insurance coverage 

for either party is not, should not, and must not be proper for 

you to consider in reaching your verdict.  I charge and 

instruct you that the issue of insurance is not a proper factor 
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for consideration in reaching your verdict.  The question of 

any insurance coverage whether or not there is any in this 

matter is not the question before you in this trial.  The 

Plaintiff claims he has been harmed as a direct result of the 

acts or omissions of the Defendant, your role is to determine 

whether the Plaintiff has met his burden of proof and whether 

he has proven his claims.  Your verdict might be that Plaintiff 

has failed to do so, or your verdict might be that the 

Plaintiff has satisfied his burden and then you are to 

determine an appropriate monetary amount to compensate the 

Plaintiff for his damages.  How the verdict is paid, by whom it 

is paid, and by, and what has been paid by any other source is 

dealt with by other means within the law, and by the Courts.  

You are only here to set the proper amount of damages, and by 

attempting to second guess any of these issues, you will have 

strayed from your duties as jurors to only consider the 

evidence before you.  Again, in reaching your verdict, you are 

prohibited from considering insurance coverage in any manner 

whatsoever.  Ladies and gentlemen of the jury, there are six 

possible verdicts which you may find in this case, you will get 

a verdict form which lists each of these elements that you must 

consider.  There is no significance whatsoever in the order in 

which I have set out these possible verdicts.  It is simply one 

that must be stated first.  All 12 of you must agree on the 

verdict, your verdict cannot be based on sympathy, passion, 
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prejudice, emotion, or any other consideration not in evidence 

in this case.  Mr. Foreperson, when the jury agrees on a 

verdict, you’ll sign your name as foreperson on the line 

underneath the jury verdict then knock on the jury room door 

and inform the bailiff that you have reached a verdict, at that 

time, we will receive you back into the Courtroom.  

Occasionally, the jury may have questions.  In the event you 

have a question, knock on the door and ask for the bailiff and 

we will discuss further what to do with your question.  Now, 

ladies and gentlemen of the jury, there’s a legal matter which 

I must take up prior to you beginning your deliberations, I’m 

going to ask that you retire to the jury room, you’re not to 

begin deliberating until I tell you to.  It may be that I will 

ask the bailiff simply to give you the verdict form and you may 

be able to begin deliberating or it is possible that I may need 

to call you back in, so I just simply ask that you retire to 

the jury room until you hear further from the Court.  And 

please, because I may need you back within a couple minutes, 

don’t start lunch until we tell you. 

 (Jury exiting Courtroom.) 

  THE COURT:  Mr. Lyle, anything, any objection to the 

charges? 

  MR. LYLE:  None from the Plaintiff. 

  THE COURT:  Mr. VanDenBerg? 

  MR. VANDENBERG:  None, Your Honor. 
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  MR. LYLE:  And I think we checked the exhibits 

earlier, but if you want us to look at them again, we can, but 

I’m happy to have them go back. 

  THE COURT:  All of you, you good with the  

exhibits? 

  MR. VANDENBERG:  I reviewed them yesterday, so I 

think we’re fine. 

  THE COURT:  Good enough.  Now, I do not intend to 

send these charges back unless they ask for it.  And I will let 

you know if they ask for them.  I’m going to get the verdict 

form back to the jury and tell them that they are able to begin 

deliberating.  Thank y’all so much. 

 (Off the record.) 

  THE COURT:  So we got a note from the jury.  I don’t 

think it impacts anybody’s case, but I think I know what the 

answer is.  Alright.  It says the jury is curious if we could 

have a ballpark estimate of Court slash attorney’s fees.  We 

feel this info can help provide a fair, accurate monetary 

damages estimate should we find liability judgement on a party.  

We are unsure if we are privy to this info, but wanted to ask 

in order to maintain accuracy and fairness while deliberating.  

And it says thank you.  And unfortunately, I think the answer 

to that is no, but I wanted to hear what you had to say. 

  MR. VANDENBERG:  That would be, I mean, my answer, 

Your Honor. 
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  MR. LYLE:  That’s fine, if you could say 

unfortunately, we can’t answer that question.  I would 

appreciate you not doing the, you have all you need to know 

because I think that’s, that’s, I think that gives the wrong 

message without giving a message, so I would prefer you say 

unfortunately you can’t answer that question. 

  THE COURT:  Okay.  Typically don’t we bring them in -

-- 

  CLERK:  Yes. 

  MR. LYLE:  We do, I mean, you read their question, 

you give them your answer. 

 (Whereupon a jury note was submitted as Court’s Exhibit 

Number 3 for identification and entered into evidence.) 

  BAILIFF:  Do you want to bring them in? 

  THE COURT:  Yes. 

 (Jury entering Courtroom.) 

  BAILIFF:  Jury’s seated, Your Honor. 

  THE COURT:  Thank you.  Ladies and gentlemen of the 

jury I received a question, and our procedure is that I’ll read 

the question then I will answer it.  The jury is curious if we 

could have a ballpark estimate of Court slash attorney’s fees.  

We feel this info can help provide fair, accurate monetary 

damages estimate should we find liability slash judgement on a 

party.  We’re unsure if we are privy to this info but wanted to 

ask in order to maintain accuracy and fairness while 
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deliberating, thank you.  Let me say that I appreciate your, 

the emphasis, it’s obvious to me that you’re working hard and 

you want to be fair.  Unfortunately, the law does not allow me 

to give you that information, and that’s purely a legal issue, 

it has nothing to do with the parties.  So please don’t be mad 

at me that I brought you out to tell you that I couldn’t give 

you the information.  But I am incredibly appreciative that you 

are weighing everything and that you are making considerate 

decisions.  If you’ll retire to the jury room and again begin 

deliberating, we would greatly appreciate it. 

 (Jury exiting Courtroom.) 

  THE COURT:  Any objections to my response? 

  MR. LYLE:  No, sir, Your Honor. 

  MR. VANDENBERG:  No, Your Honor. 

  THE COURT:  So we’ll stand at ease until we hear 

something more. 

 (Off the record.) 

  BAILIFF:  Court come to order.  All rise. 

  THE COURT:  Please be seated.  I understand they’ve 

got a decision.  Alright.  Let’s call the jury.  Is everybody 

ready? 

  MR. LYLE:  Yes, Your Honor. 

  MR. VANDENBERG:  Yes, sir. 

  THE COURT:  If you’ll call the jury in, please. 

 (Jury entering Courtroom.) 
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  BAILIFF:  Jury’s seated, Your Honor. 

  THE COURT:  Thank you.  Mr. Foreman, I understand 

we’ve got a verdict? 

  MR. FOREMAN:  Yes, Your Honor, we do. 

  THE COURT:  Okay.  If you will hand that to the 

bailiff, please.  Mr. Clerk, if you would publish the verdict. 

  CLERK:  Yes, Your Honor.  In the State of South 

Carolina, County of Richland in the Court of Common Pleas, 

Fifth Judicial Circuit, case number 2022-CP-40-04419, Ansel 

Jamahl Postell versus Campus Advantage, Incorporated and EMRES 

II, South Carolina, LLC, The Rowan.  Do you find that the 

Defendants are liable for the conversion of chattels of Ansel 

Postell’s property, yes.  Do you find the Defendants, Defendant 

was unfair or deceptive and violated the South Carolina Unfair 

Trade Practices Act, yes.  Do you find the Defendants are 

liable for breach of contract for Ansel Postell, yes.  Do you 

find the Defendants were negligent in their duties to Ansel 

Postell or were negligent in hiring, training, or supervising 

their employees, yes.  If you answered yes to any of the first 

five questions, also answer the following question.  Please 

state the total amount of damages sustained by Ansel Postell, 

$230,000.00.  If the Plaintiffs proved that the damage to a 

clear and convincing standard, please state the amount of 

punitive damages sustained by Ansel Postell, $462,500.24.  
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Signed, Juror 35, foreperson.  Mr. Foreman, was this the 

verdict of the entire jury? 

  MR. FOREMAN:  Yes, it is. 

  CLERK:  Thank you. 

  THE COURT:  Do the parties wish to poll the  

jury? 

  MR. VANDENBERG:  We do not, Your Honor. 

  MR. LYLE:  None from the Plaintiff, thank you. 

  THE COURT:  Mr. Clerk, would you bring me that, 

please? 

  CLERK:  Yes, Your Honor. 

  THE COURT:  Ladies and gentlemen of the jury, this 

ends your service.  I know it’s been a long week, but we 

appreciate your attentiveness, and we appreciate your, unlike 

me, being here on time every day.  After your service in this 

trial has ended, you have the right to either refuse to discuss 

the verdict or to discuss the verdict as much as you want.  If 

you choose to discuss the verdict, you are free to stop any 

discussion at any point.  If the person with whom you are 

speaking tries to continue a discussion of the verdict after 

you have stated that you do not wish to discuss it any further 

or continues to harass you after you’ve refused to discuss the 

verdict, you should report that person to the clerk of court’s 

office.  Ladies and gentlemen of the jury, I’m going to ask one 

more time that you return to the jury room for about 10 
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minutes, and I will come back and tell you you are free to go 

at the appropriate time.  Thank you. 

 (Jury exiting Courtroom.) 

  THE COURT:  Sir, anything? 

  MR. VANDENBERG:  Your Honor, I need a few days to 

confer with my clients, I fully expect they will intend for us 

to file a civil trial motion, so if we could at least have the, 

allow 10 days for me to confer with them and then inform the 

Court of any post-trial motions. 

  THE COURT:  Yes, sir.  I think that is fine. 

  MR. LYLE:  10 days is great, Your Honor.  Thank you. 

  THE COURT:  Anything from you, sir? 

  MR. LYLE:  No, that’s it.  Thank you, Your Honor. 

  THE COURT:  Mr. Postell, have you finished school 

yet? 

  MR. POSTELL:  Yes, sir. 

  THE COURT:  I wish you the best with your career and 

I hope that, I just wish you the best with your career.  It 

sounds exciting and certainly beyond anything that I’m capable 

of understanding.  Good luck to you, sir. 

 (Whereupon the hearing ended at 4:01 pm.) 
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