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1 P R O C E E D I N G S

2 THE COURT:  This is Postell versus Campus Advantage,

3 case 2022-CP-40-04419.  Parties are here at the Court's

4 request on attorney's fees, and I'll turn it over to you, 

5 Mr. Lyle.

6 MR. LYLE:  Thank you, Your Honor.  Mr. Lyle

7 (indiscernible) here on behalf of Ansel (indiscernible)

8 Postell.  Your Honor, I just recently handed you and

9 memorandum that addressed a few points.  In keeping with the

10 spirit of this case, I will try to be as brief as I can. 

11 It's obviously an important matter.  

12 THE COURT:  Yes, sir. 

13 MR. LYLE:  In the spirit of Your Honor's order, you had

14 asked to have a hearing on (indiscernible) attorney's fees. 

15 I have addressed it (indiscernible) very briefly in my

16 memorandum.  The only thing I'd like to point out, Your

17 Honor, is that this was a (indiscernible) case.  I had filed

18 two affidavits from fellow lawyers saying it's

19 (indiscernible).  

20 And I point out that, in the interest of fairness, I

21 have asked the Court to reward attorney's fees in the amount

22 of 33 percent, which is a downgrade from what (indiscernible)

23 agreement says.  Point out, also, that this was a two-and-a-

24 half year battle with quite a few hurdles.  To which the

25 Defendants had denied liability at every step of the way, to

ROA 001151
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1 include in their opening and their closing arguments.  

2 Nothing was really conceeded.  We had to work for

3 everything we got.  And, Your Honor was present for the

4 trial.  I believe we conducted ourselves with a professional

5 manner, didn't (indiscernible) very prepared on all our

6 written memorandums, all of our legal briefs, as well as the

7 presentation to Court.  

8 As Your Honor is well aware, I used (indiscernible) and

9 had a pretty extensive presentation, demonstration for the

10 jury, to submit the evidence to.  Taken a few screen shots

11 from a couple of other things to help calculate this offer

12 judgment numbers to be real time for today.  I hope that I

13 have walked it through for you.  It's fairly straightforward

14 but, just to touch while we are on the record, the elements

15 for Jackson v Speed.  The nature (indiscernible) in the case. 

16 Your Honor, this was a complex case involving various

17 issues and (indiscernible) causes of action.  Pretty large

18 hedge fund owned apartment complex with 50 plus odd locations

19 around the country that were owned for a long time.  Again,

20 liability was denied every step of the way.  So, there was

21 quite -- great bit of difficulty in this case.  

22 Time devoted -- any case that I take on, Your Honor, is

23 -- I have a very small caseload.  I over-work my cases, so I

24 had quite a bit of time in it.  I don't keep track of my

25 hours.  I tried that my first couple years out of law school,

ROA 001152
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1 and it just made me sick to my stomach so, I found it a lot

2 easier to do math after the work -- after the fact, with my

3 engineering degree.  

4 The affidavits addressed the professional standing

5 Counsel.  The fact is, one of the contingencies -- and I took

6 a screen shot excerpt from that, had we been goose-egged, I

7 would have eaten all the costs on my time (indiscernible) and

8 that's the risk that we take with contingency.  And that has

9 happened to me before so, my pride stays in check.  

10 And then, obviously, the customary -- or beneficial

11 results obtained, Your Honor, I touched on that in the

12 customary legal piece for similar service.  I move on, just

13 briefly, Your Honor, to the last page of that memorandum is

14 where I basically took a screen shot of an excel table just

15 to show you that Your Honor has trebled the economic actual

16 damages, you add that to the non-economic, and then you add

17 the punitives.  That comes to a total of $747,500.24.  If you

18 take 33 percent of that, it's $246,675.05.  Relying upon the

19 affidavit submitted earlier (indiscernible) costs is

20 $6,996.81.  And then your offered judgment interest, as Your

21 Honor is aware, the statute calls for 8 percent from the date

22 of rejection.

23 THE COURT:  Yes, sir.

24 MR. LYLE:  That was previously filed in the record with

25 the post-trial motions.  And so, if you add all that up

ROA 001153
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1 together, it comes to a total judgement of $1,154,774.39. 

2 And, any questions that Your Honor may have, I'd be happy to

3 answer them.  Otherwise, I refer to my opposing counsel. 

4 THE COURT:  Yes, sir.  Before -- before they start, hold

5 on one second, please.  Mr. Lyle, what -- what do you -- so,

6 essentially, what you have done is to -- what -- what you've

7 essentially done is to compute an attorney's fee award based

8 on the entire judgment.  

9 MR. LYLE:  It's the entire actual (indiscernible), Your

10 Honor.

11 THE COURT:  Yes, sir.

12 MR. LYLE:  Impunative.  Not the offered judgement

13 (indiscernible).  I think in my prior post-trial motion, I

14 had referenced the statute that says on the actual verdict.

15 THE COURT:  Yes, sir.

16 MR. LYLE:  So, I think I'm trying to interpret that in a

17 more conservative way, and less aggressive in my client's

18 favor, in the interest of fairness.  

19 THE COURT:  I understand.  What do you believe you're

20 entitled to in terms of attorney's fees on the Unfair Trade

21 Practices Act cause of action?  

22 MR. LYLE:  So, Your Honor, the way this verdict form was

23 done, we asked the jury to determine whether it was liability

24 under several different causes of action.  If Your Honor will

25 recall, we struck the unlawful (indiscernible) calls ---

ROA 001154
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1 THE COURT:  Correct.

2 MR. LYLE:  --- because there was a breach of contract

3 and there was an unfair trade claim.  And I would submit,

4 Your Honor, that, because this verdict form doesn't parse

5 those out, there's no way to know what the jury actually

6 would have awarded to all of those and so it could have been

7 duplicative.  But I would argue that the main resounding

8 theme here could be further shown by the fact that the jury

9 did find that this was a willful violation of the Unfair

10 Trade Practices Act, and therefore the trebleing -- excuse

11 me, the attorney's fees would be calculated based on the

12 entire actual punitive damages at the heart of the issue.  

13 Had the Defendants wished there to be some type of

14 damages that were parsed out for a particular cause of action

15 over another, I believe it would have been appropriate for

16 them to address that in verdict form.  As Your Honor is well

17 aware, that was mutually agreed upon verdict form.  And so, I

18 think that it would be patently unfair to take from the

19 Plaintiff over an issue that the Defendants were well

20 equipped to have brought to light, and so, in fairness, that

21 -- there's no way to know what the jury had parsed out, one

22 or the other.  

23 Or perhaps, if we would have polled them they might

24 would have said that, you know, they primarily found that all

25 of those damages were (indiscernible) one of those equally,

ROA 001155
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1 much like a (indiscernible) or much like a co-signer on a

2 loan, you wouldn't duplicate that in together, you would just

3 say that the whole debt is based on each of those as a whole. 

4 THE COURT:  Even though I specifically trebled only,

5 what I felt, were the economic damages.  

6 MR. LYLE:  That's correct, Your Honor.  I think the

7 attorney's fee applies to the whole trial.  And so, I think

8 that the legislature, in order to encourage -- I think I

9 referenced back to my original post-trial motions.  I think

10 it's a good bit of case law that says, you know, these -- 

11 these cases are born under the idea -- in fact, Verbach v

12 Investors would be the case I rely on because they managed

13 attorney's fee based on the entire award, and not just on the

14 little $500 security deposit that was actually

15 (indiscernible) held in that case.  And so, based on being

16 public policy and encouraging lawyers like myself to take

17 these kinds of cases, especially on a contingency fee, it

18 would seem fair that the actual attorney's fee be calculated

19 on the entire award.  

20 THE COURT:  What would happen if I simply awarded you a

21 fee based on what I thought were the UTPA damages?  Would

22 your contract not then allow you to collect some attorney's

23 fee on the other amounts awarded to the Plaintiff?  

24 MR. LYLE:  Your Honor, I don't believe that I came

25 prepared, really, to parse deep into my contract.

ROA 001156
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1 THE COURT:  Yes, sir.

2 MR. LYLE:  I think I would point back to this being a

3 public policy case.  And if you looked at a case like

4 Verbach, you would have lawyers -- and I've handled quite a

5 bit.  I've never handled one against Mr. VanDenBerg although

6 I have worked with these apartment complexes a good bit. 

7 This is probably the dozen or so case I've dealt with on a

8 wrongfully withheld security deposit type case.

9 THE COURT:  Yes, sir.

10 MR. LYLE:  Although that's not the nature of this, but

11 that's a very strong cousin of this, in that, you know,

12 lawyers like myself might collect the three, or four, or

13 five, or $6,000 fee in our time spent on a $700 security

14 deposit.  And from a public policy standpoint, we can't pay

15 our bills -- I certainly have two staff, paralegals, I can't

16 pay them if I'm only chasing a $700 security deposit, and I'm

17 only getting 33 percent of $700.  

18 So, I think that the idea would be, whatever's added on

19 to that certainly would be fair.  So, I'm not going to

20 comment on necessarily what might my fee agreement would say,

21 other than to say, I believe the statute gives you

22 discretion, but I do believe that in the spirit of this, and

23 if you look at the -- the two players, in this case, you have

24 a hedge fund that owns an apartment complex with over 1000

25 beds in one Columbia location, one of their 50 locations

ROA 001157
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1 across the country, and a 21-year-old college kid, you know,

2 I think the public policy -- this is exactly what are those

3 (indiscernible).

4 We want our lawyers to come in and put in this kind of

5 blood, sweat, and tears, and try a case to a verdict in front

6 of the jury in order to take some high risk, and hopefully

7 there would be an opportunity for a high reward on the back

8 end of that.  So, again, I think the nature of this case, in

9 fairness, I don't think it's unreasonable at all.  And, in

10 fact, think I cited several banking cases and things in my

11 post-trial motion where the attorney's fees were

12 significantly more.  In fact, the BB&T case, I think it was a

13 six or $700,000 fee.  There's a couple other ones that are

14 pretty significant.  And so I don't think that this shocks

15 the conscious at all.

16 THE COURT:  I understand.

17 MR. LYLE:  It is consistent with what our legislature

18 said with a case like this.  And again, I would point back to

19 the fact that part of this was punitive, part of this was

20 sending a message.  There was an on-the-record opportunity 

21 to settle this case for 75,000 very early on and it was

22 summarily rejected, and in fact, two years later, $7,500 was

23 offered and put on the record just to further show, I don't

24 think these Defendants get it.  

25 And I think softening this blow on this attorney's fee
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1 only encourages them to not change their behavior going

2 forward.  I won't necessarily say that this (indiscernible)

3 job to send a message, but I do think that that is a

4 collateral effect of addressing the attorney's fee here, and

5 not calculating it being a third on the whole.  And I would

6 point out, again, that much of my brethren, if you look at

7 them, a lot of them take 40 or 45 percent when they try a

8 case and, in this case, I've summarily dropped it down to 33.

9 THE COURT:  Yes, sir.  Thank you.  I'm sure I'll have

10 something more.  

11 MR. LYLE:  Okay.  Thank you, Your Honor.

12 THE COURT:  Thank you.  Yes, sir.  What say you?

13 MR. TRASK:  May it please the Court.  Good to see you. 

14 Mike Trask here on behalf of Emres (phonetic).  A couple

15 issues that I want to bring up, but first I wanted to address

16 the verdict (indiscernible).  I think that cuts both ways.  I

17 don't know how we sit up here today and say all $230,000 in

18 the entirety of the punitive damages reward must have gone

19 the UTPA liability but, Mr. Lyle himself here did not

20 actually put those questions in.  It hurts him as much as it

21 hurts us.  

22 I look at this verdict form, and I think the Court

23 correctly decided in the post-trial motions that 27,500 is

24 the only thing that falls under that statute.  So what we're

25 -- he's attempting to do is weaponize the statute as a form
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1 of another punishment via attorney's fees.  

2 I look at this statute, and the language is clear.  It

3 says, upon the finding by the Court of a violation of

4 (indiscernible), the Court shall award to the person bringing

5 onsite action, under this section, reasonable attorney's fees

6 and costs.  To take the entirety of the award, you're not

7 awarding attorney's fees just on the UTPA, now you're

8 awarding attorney's fees for negligence, breaching contract,

9 and (indiscernible) cause of action, because the damages were

10 never parsed out by the jury.  

11 And sure, maybe that was agreed to by the defense at

12 trial, it was also agreed to by the Plaintiff at the trial. 

13 (Indiscernible) and so, the only thing we can do is look at

14 the (indiscernible) damages that the Court has already found,

15 or the damages within the UTPA, and the plain language of the

16 statute says that's what the attorney's fees should be based

17 on.  

18 And so, I think Your Honor asked the question, and I

19 think that you were pretty spot on with it.  If you're going

20 to award attorney's fees, I think it should be based on that

21 82,500.  Not the punitive damages, and not the remainder of

22 the actual damages when we take out the 82, 5 because again,

23 we don't know what that is part of.  That ambiguity cannot

24 just be overlooked so that he can take more attorney's fees.  

25 I think the $75,000 offer judgment is also pretty
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1 interesting in this case.  That tells you where they got. 

2 They already exceeded that by a lot.  So they've already

3 recovered significant amount of money that isn't going to cut

4 into the Plaintiff's own pocket when he has to pay for the

5 services.  I'm all for attorneys being paid.  As a defense

6 lawyer I get it.  But, we have to look at this thing based on

7 the plain language of the statute.  

8 I also see the Jackson factors, and one of the main

9 factors is the time devoted to the case.  And we don't know 

10 -- we don't know how much time was put into this case.  We

11 don't know how much time was spent because it wasn't tracked. 

12 And when you look at the affidavits that were submitted in

13 the post-trial motion by the Plaintiff, none of that

14 information is in there.  

15 And if you look at Jackson, that case, they look at an

16 actual hourly rate.  And so I understand that the practice of

17 law has evolved and that we use contingency fees now, and

18 that's acceptable.  But if we're going to do that, I don't

19 think we can take the entirety of the verdict in that and

20 just say, here you go, you get 200 some thousand dollars

21 because this is what the jury gave you.  If he can't come up

22 with the hourly figure and the hours to prove what he

23 actually did in this case, then at least it needs to stay

24 with the UTPA damages that the Court already determined,

25 which is $82,500.   
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1 And so, I think that's the bulk of the issue here that

2 Your Honor has to grapple with, is it all the damages, or is

3 it just the ones that is there?  And again, we return to the

4 verdict form, and I think that verdict form, the ambiguity

5 surrounding it -- set -- it cuts against the Plaintiff in

6 that situation.  I don't think you can claim all of those

7 damages are related to one cause of action.  When you have

8 four causes of action up there that they all check yes to,

9 and then you never did special interrogatories on the verdict

10 form to figure out which goes where to plug the numbers.  

11 And so, as the UTPA expressly calls just for, as the

12 Court said, the property damage, and that's how Your Honor, I

13 believe, got to that 27,500 number, if you're going to award

14 attorney's fees, I think it needs to be based on damages that

15 we can reasonably relate back to the UTPA violation, which,

16 based on Your Honor's order, is the 82,500.  So, 33 percent

17 of that, I don't agree to that, but that, at least, makes

18 logical sense under the plain language of the statute.  

19 Giving him the entire award, up to $250,000, I don't

20 think that's the intention of the statute.  I don't think

21 that's what they had in mind.  I think they were specifically

22 targeting damages related to that cause of action.  So, I'm

23 happy to answer any questions Your Honor had, but that's

24 essentially our position.  And, I don't represent Campus

25 Advantage, but I know that they're -- they support the
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1 decision.  I don't know that Mr. Vandenberg wants to say that

2 he joins in and he agrees, but I know that they also think

3 the same.

4 THE COURT:  I, of course, am going to ask Mr. VanDenBerg

5 but, let me ask you this first.  Now, I -- can't the Court

6 take some notice of the fact that not only were we in Court

7 for four-and-a-half days, but, from my own experience, I know

8 what it takes to -- the time necessary to try such a case,

9 can I take some notice of that?  

10 MR. TRASK:  I think yes and no.  And I know that's a

11 weird answer, but let me explain why I think it is both yes

12 and no.  Yes, because you're right.  It's a four day trial. 

13 This was not a two hour up and down one witness, we're done,

14 we're delivering, right?  So, thought went into this.  

15 At the same time, though, the factors are clear that we

16 have to look at what's the actual time spent, and we don't

17 know.  We don't know, out of this 1,000 days that are quoted

18 in here, (indiscernible) however many days are in here on the

19 offer of the judgment, how much time was devoted to this

20 specific case.  I wasn't here to try the case, obviously,

21 Your Honor, but I know that there was, I think, five, maybe

22 six, witnesses that were put up.  It's not a three-week

23 trial.  

24 I think that banking case, I think it's maybe Maybank or

25 BB&T, I think that case is wildly different from this case. 
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1 I mean, I don't have it in front of me, but that had

2 legitimate commercial style damages, if I remember correctly,

3 and malpractice damages.  This case started with relatively

4 smaller property damages and some non-economic damages

5 (indiscernible) up, and that's the jury's decision.  

6 And so yes, I think, as we sit here we can say he tried

7 a very good case.  He put time into it.  It took time to try

8 the case.  And so, the Court would take notice of that.  But

9 we don't have specifics.  And I think the lack of specifics

10 also (indiscernible).  

11 THE COURT:  Can I glean something over the fact that

12 when I look at the Court's records, there are documents upon

13 documents, motions upon motions, can I glean something out of

14 that?  

15 MR. TRASK:  Yeah, I think so.  I think that -- and

16 that's what I'm trying to say is, I think that you can look

17 at it and say effort went into it.  I would never look at him

18 and say that no effort went into it.  I've tried cases with

19 him and I have worked with him and I know that he put effort

20 into it.  I think it's just about the specifics, and that's

21 just part of the factors.  

22 We've got to look at the specifics and say we don't have

23 specific numbers in the files.  Does that mean no time was

24 spend on the case?  Absolutely not.  I would never take that

25 position.  I do think he put time into it.  He got a very
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1 good burden.  He did a good job.  I just think it matters

2 when you look at the specifics of how much time is actually

3 spent in this case, we don't have it.  And that comes back to

4 how you track your time, and, it shouldn't be to punish him

5 but, at the same time, to not even have a number to put up to

6 say, I think, based on this, I get x amount of work for this. 

7 I think that that has to also be taken into consideration of

8 the Court.  

9 THE COURT:  I see.   Thank you.

10 MR. TRASK:  Thank you, Your Honor.  

11 THE COURT:  Mr. VanDenBerg, anything you'd like to add? 

12 MR. VANDENBERG:  (Indiscernible) briefly. So,

13 absolutely.  You know, I -- I represent both Emres and Campus

14 Advantage.

15 THE COURT:  Yes, sir.

16 MR. VANDENBERG:  I just want to make sure that we also

17 make it clear for the record that we stand on our prior

18 motions and objections to the findings.  

19 THE COURT:  Yes, sir.

20 MR. VANDENBERG:  So really (indiscernible) support

21 (indiscernible) outline, so. 

22 THE COURT:  I understand.  Thank you.  Yes, sir.  Last

23 word. 

24 MR. LYLE:  Just, last word, Your Honor.  In full candor

25 to the Court, I flew helicopters for the Army after college
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1 with (indiscernible) husband, and so I'm very accustomed to

2 keeping time to the tenth of an hour.  I did that for 1000s

3 and 1000s of hours as a helicopter pilot, and I tried to do

4 that for about a year as a lawyer and it just didn't work.  

5 So, I'm not going to BS or blow sunshine and give you

6 some affidavit that says here is 4, 5, 600 hours.  But, I

7 will tell you that I'm the dumbest lawyer in this room, but

8 I'm probably the hardest working lawyer in this room and I

9 have tried a boat load of the cases, and I have a very small

10 caseload, because everything I try, I put it up like it's the

11 only thing I've got going on in my life.  And so, there --

12 there are 1000s of hours going into this.  

13 When you look at all the time and attention to detail,

14 traveling, engaging in, and looking up.  I mean, my

15 presentation alone was 90 some odd slides.  I've got 20 or 30

16 hours just creating my opening argument, much less all the

17 research done into who Campus Advantage was, who Emres was,

18 and being prepared for all of these depositions, to include

19 traveling to some of these depositions (indiscernible) trial. 

20 So, it would be a fallacy to say that we just penciled

21 in a couple 100 hours to get this thing up for trial.  But

22 again, I don't have an affidavit, and I'm not going to tell

23 you how many hours I have, but I am going to point back to

24 something that Mr. Trask said, which is, hourly.  An hourly

25 lawyer is going to get paid no matter what.  An hourly lawyer
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1 is going to get an hourly fee.  And he's going to add all

2 that up and he's getting paid, win, lose or draw.  

3 In this particular case -- and I've been goose egg

4 before.  I've tried a bunch of cases, thankfully, I've only

5 been on the goose egg side twice, once here in Richland and

6 once in Lexington.  But that hurts.  You know one of them, I

7 had $78,000 worth of cost in -- in, probably, 1000 hours.  I

8 would tell you that at some level, when a lawyer like me is

9 willing to take on a case like this -- and I wasn't the first

10 lawyer he spoke to.  Him and his mom spoke to a few, and

11 people look at this and go, I don't want to take some

12 apartment case where there's some stuff that's been thrown

13 away.  

14 So, there's got to be some incentive for lawyers like me

15 to take the deal and charge -- and do something that public

16 policy says we don't want -- it ought not be a hedge fund in

17 New York City owning one of 50 different apartment complexes

18 to throw a kid's stuff away and then say, you know what,

19 we've fired the one employee who took it.  We're -- we've

20 washed our hands of this.  We did no wrong.  

21 Mr. VanDenBerg asked for a defense verdict in his

22 opening and his closing argument, because they don't get it. 

23 And so, for this Court to sit here and say, you know, we're

24 just going to calculate a third of the attorney's fee on

25 82,000 and good luck, you can get the rest from that kid,
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1 that screams in the face of what this statue is for.  

2 And I would point back to the Verbach case and go, that

3 was over a $500 security deposit.  If they said, you know

4 what, we're going to treble that, $1,500, we'll give you 33

5 percent of that, here's your $500 attorney's fees, lawyers

6 wouldn't take those cases.  And so the Verbach case may have

7 been a commercial (indiscernible) case, but every roadblock

8 that I got, every step of the way for the two-and-a-half

9 years leading up to this was just as complex as if I was

10 going after some other law firm in commercial financing. 

11 There was no cutting corners or sloppiness here.  

12 Again, I'm probably the dumbest lawyer in this room, but

13 nobody's going to outwork me, and I put way more time into

14 this than any other case I had on my document at that time. 

15 And so, I think the Unfair Trade Practices statute is very

16 clear.  It's a public policy thing, and I think it's -- it's

17 -- public policy said whether or not I submitted an affidavit

18 with my hours or not, I'm (indiscernible) to take a 33

19 percent attorney's contingency fee, rolling the dice 100

20 percent with my client.  If they would have given us a

21 $50,000 verdict, I'd have taken third -- a third of $50,000

22 and I've done that before, even though I'm asking for this

23 kind of money.  So, at some level that has to be taken into

24 account.  

25 THE COURT:  I understand all of that, and clearly you
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1 obtain -- well, this is what I'm struggling with.  Well,

2 before I get to that point, how have the Courts, in

3 evaluating these factors, six, sometimes eight factors,

4 interpreted the contingency problem?  A lot of the cases that

5 I've been seeing that were not contingency reporting, how

6 have the Courts interpreted that contingency problem?  

7 MR. LYLE:  Your Honor, just -- in my brief ---

8 THE COURT:  Yes, sir.

9 MR. LYLE:  --- I didn't address it but I'm happy to

10 supplement a memo to do so.  The whole point of it was the

11 point that I just touched on, which is, if I'm getting paid

12 regardless, on an hourly fee, then you can award that, win,

13 lose, or draw.  I got paid that.  If I'm really walking out

14 here with a third of whatever it is Your Honor orders,

15 there's a significant risk factor in that.  And I took this

16 case on knowing that.  

17 And again, I took this case on prior to an offered

18 judgment, thinking this wouldn't be that big a deal.  But,

19 every step of the way I got denial, delayed dispute, we did

20 no wrong, and we fired the guy who did this, and go pound

21 sand, and your mom's lying, and you're a liar.  And you know,

22 we just got -- every step of the way, and Your Honor saw it,

23 the four-day trial.  They continued to berate him and tell

24 him he's a liar, tell him his mom is a liar.  

25 THE COURT:  So, that factor takes into account the risk
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1 that the lawyer ---

2 MR. LYLE:  Absolutely, and the fact that my client paid

3 nothing, ever.  He's never paid nothing.

4 THE COURT:  I'm just going to ask the defense, does that

5 comport with your reading of the case law?  

6 MR. TRASK:  Your Honor, candidly, I looked at some of

7 it.  I think that that's -- there -- that has been -- the

8 risk aspect has (indiscernible).  I'd be happy to put a

9 supplemental brief in there, because I think -- we more see

10 this at a federal level.  I don't look at those kind of

11 cases.  I'd be happy to put something supplemental in there.

12 THE COURT:  Not at this point, but there may come a

13 time, once we finish.  So, Mr. Lyle, what I'm struggling

14 with, had -- under the UTPA, there is an attorney's fee --

15 there's a provision to award you an attorney's fee.  I'm

16 struggling with awarding you an attorney's fee based on the

17 entire verdict, rather than solely the damages that I found

18 attributable to the UTPA.  So, help me with that.  

19 MR. LYLE:  And, Your Honor, I don't think that the case

20 could have been tried as a one-day trial for cause of action. 

21 There was four causes of action.  It was a four-day trial

22 because all the evidence applied to all of those.  And, as

23 Your Honor is well aware, I had a fifth cause of action, and

24 that's why we, as lawyers, try to put as many out there as we

25 can.  Because you never know when one is going to fail or a
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1 jury doesn't think about one, but they do think about

2 another.  

3 And so, at the end of the day, the damages -- and again,

4 I would give the analogy similar to co-signing on a loan.  If

5 you and your wife co-sign on a car loan, the bank doesn't

6 have the right to only get half from you and half from her. 

7 You can say, I don't care who pays it, I want it all to be

8 paid.  Much like the joint short (indiscernible) I guess you

9 can say.  

10 And so, in this case, I would argue that the damages

11 were addressing all of those causes of action, and because

12 the jury was not asked to parse them out, they didn't have to

13 parse them out, and we are not to determine whether or not

14 they did parse them out.  I think it's fair to say that the

15 jury found a total amount of damages and that those apply to

16 all of the causes of action.  

17 And much like, if I had submitted to you an affidavit

18 with my hourly rate, would Your Honor only say, well, only a

19 fourth of those hours were put towards putting up your unfair

20 trade practices case, or do these same facts apply to all of

21 those and therefore there's multiple bites of the apple.  So,

22 I think it is fair, and I think it is reasonable and

23 customary for a lawyer to put up multiple causes of action to

24 give himself as many bites of the apple as he can.  

25 Because, at the end of the day, if this were a damages
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1 case, if this were a car wreck case with medical bills, we

2 wouldn't be looking at, well, only some of those medical

3 bills paid for the negligence and only some of those medical

4 bills paid for the lost wages, we'd be -- we'd be looking at

5 the total, actual damages and applying them across the board. 

6 And so, in this case, there was a violation of an unfair

7 act.  The jury found that it was willful.  And so, I believe

8 the statute, unlike my co-Counsel -- or unlike my opposing

9 Counsel, I believe the statute says that if there's a finding

10 of it being an unfair and it's a willful act, then there's a

11 wide discretion, but the attorney's fees shall be awarded. 

12 The question is, how much.  

13 So, Your Honor, does have discretion here.  I'm about to

14 tell you that the statute says that I think you have some

15 discretion in.  Which is why, I think, if there were never a

16 case for you to say no (indiscernible) or parsing them out,

17 you would look at those factors.  You would look at the fact

18 that this is a contingency fee, and that there was 100

19 percent risk on my law firm and 100 percent of the cost

20 involved, and all the time.  

21 You would look at the fact that you got a very 

22 well-positioned Defendant who's got a net worth -- a hedge

23 fund world up in New York City, and you've got a 22-year-old

24 college kid who can't rub two nickels together and he had all

25 of his stuff thrown away by a property management company who
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1 blamed him and they called him a liar.  

2 THE COURT:  So, you -- you -- your -- your position is

3 that I can consider an award of attorney's fee based on the

4 entire verdict and not just for 27 thousand -- 27, 5 treble

5 to whatever it comes to?  

6 MR. LYLE:  That's correct, Your Honor.  Because this was

7 not a Lego block trial where we said, day one, we're going to

8 address the negligence, and day two, we're going to put up

9 some more witnesses and address the breach in contract, and

10 in day three, we are going to put up some more witnesses and

11 we'll recall -- because, if that's the case, Your Honor, we

12 would call, you know, we would call the Plaintiff on each of

13 those causes to action.  You know, sit him back down and

14 stand him back up to go, now, let's talk about your testimony

15 for unfair trade.  

16 You know, that -- it was a one-time shot, and all these

17 different causes of action.  Again, because Your Honor got

18 rid of the unlawful (indiscernible) cause of action, you

19 could have gotten rid of another one.  In fact, you know,

20 there was -- there was motions pre and post trial asking to

21 get rid of the breach of contract one.  

22 And so, I don't think that -- that Mr. VanDenBerg would

23 contest or concede that, you know, only a third or fourth of

24 the damages were attributable to the breach of contract.  If

25 he was trying to get the breach of contract, he was hoping to
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1 win on that whole issue and ask for there to be a defense

2 (indiscernible), and not just ask me to take 25 or 30 percent

3 of the actual damages off.  

4 Again, I would go back to the analogy of joint signer

5 liability, or go back to the analogy of co-signing with loans

6 or debts.  The amount of debt was equal to each of these

7 causes of action equally.  And if Your Honor were to have

8 found that the breach of contract case -- there could have

9 been a verdict -- a judgment not withstanding the verdict, I

10 would still be saying, Judge, well, then there's still a

11 verdict of the total amount that they found.  I don't think

12 we would be having this conversation about how much can we

13 reduce the verdict, because one of the causes of action is

14 now set aside, even though the other still prevailed.  

15 I think that would be an interesting argument would be,

16 would Mr. Vandenberg say, if Your Honor had ruled in his

17 favor on the breach of contract claim, but then still

18 affirmed the jury verdict on these others, would we then say

19 we'll take 25 percent off the verdict because, one of the

20 four causes of action no longer prevails?  I don't think we

21 would.  I think Your Honor would have said that the verdict

22 stands because there were still a viable cause of action that

23 the jury found.  

24 And so, I think, in light of all of that, I think you

25 have to look -- and again, if there were ever a case that
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1 this was more perfectly to applied to, I can't imagine one

2 where you have a 22-year-old college kid and you've got a

3 hedge fund with 50 properties around the country.  And so,

4 there's probably a lot of other scenarios where this would

5 make you pause for a little bit longer.  But in this one, I

6 don't think it is.  I think you have a Defendant who is well

7 equipped to pay this, who's in a position to continue to sit

8 here and deny liability and, I'm sure, file an appeal

9 following this.  And, you know, I think that (indiscernible).

10 THE COURT:  Anything further?

11 MR. LYLE:  Your Honor, I just want to reiterate, because

12 I think it's worth stating that, as we sit here and look at

13 it, New York hedge fund versus 22-year-old college graduate,

14 that has no bearing on (indiscernible).  What matters are the

15 factors.  That's not the factors.  And more importantly, the

16 statute is expressly clear.  It says for an action brought

17 under this section (indiscernible) we do not know what the

18 jury was awarding the money to.  So, that means that we're

19 left with the Court's order of trebleing up to 82, 5.  

20 I said, if you're going to award attorney's fees, I

21 think that that's the appropriate number to base it on.

22 Because, if not, you're awarding attorney's fees for

23 negligence, for conversion, for breach of contract.  You are

24 going outside (indiscernible) going outside the meaning of

25 statute based on the (indiscernible).  
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1 So, if Your Honor would like -- like I said, I'm happy

2 to submit a supplemental brief on the issue of the

3 contingency fee or any other issues you think arose.  But,

4 (indiscernible)

5 THE COURT:  I think Mr. Lyle is correct in that the

6 contingency factor has to do with risk.  Only thing I can

7 promise you at this point is that you'll have a decision

8 relatively quickly.  Certainly will not take -- how many

9 months has it been since we tried this case?  

10 MR. LYLE:  I wasn't counting, Your Honor.  

11 THE COURT:  And that's a wonderful answer.  

12 MR. LYLE:  (Indiscernible) post-trial motions next week

13 (indiscernible).

14 MR. TRASK:  Your Honor, you know, I was trying a

15 separate case at the exact same time this case was going 

16 on ---

17 THE COURT:  Yes, sir.

18 MR. TRASK:  (Indiscernible) but I recall being in the

19 room when (indiscernible).

20 THE COURT:  Expect something right about the 10th at the

21 latest, June 10th. 

22 MR. LYLE:  Thank you, Judge.

23 THE COURT:  It's good to see you all. 

24 MR. LYLE:  You too.

25 THE COURT:  And thank you for your patience with me.
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__________ 

Ansel Jamahl Postell,..…………...…………………………….Respondent-Appellant, 

v. 

Campus Advantage, Inc. and EMRES II South Carolina, LLC d/b/a The
Rowan,…………………...………………………..…….…Appellants-Respondents. 

__________ 

NOTICE OF CROSS-APPEAL
__________ 

Ansel Jamahl Postell (hereinafter “Respondent-Appellant”) appeals from the 

orders of the Honorable Milton G. Kimpson filed May 20, June 10, and June 25, 2025.  

Copies of these orders are submitted to the Court of Appeals herewith.  Respondent-

Appellant received written notice of the entry of these orders on the day each was filed.   

Appellants-Respondents served and filed their notice of appeal on June 18, 

2025.  The five-day time period to cross-appeal is less than seven days in length; thus, 

the Saturday and Sunday that fell within that period are not counted in determining it, 

Rule 263(a), SCACR, and this notice of cross-appeal is timely. 

Served and filed this June 25, 2025. 

Jun 25 2025
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      Respectfully submitted, 
 
      /s/ Andrew S. Radeker 
      Andrew S. Radeker 
      S.C. Bar No. 73743 
      Radeker Law, P.A. 

Post Office Box 6903 
Columbia, South Carolina 29260 
(803) 500-0891 
drew@radekerlaw.com 
and 
Todd R. Lyle  
S.C. Bar No. 102308 
Lyle Law Firm, LLC 
305 North Lake Drive  
Lexington, South Carolina 29072  
803.770.0701  
803.770.4427 (Direct Line)  
Todd@lylelawsc.com (email) 
Attorneys for Respondent-Appellant 
 

Other Counsel of Record: 
 
Michael M. Trask  
S.C. Bar No. 103120  
Jeffrey Kuykendal  
S.C. Bar No. 107154  
McAngus Goudelock & Courie, LLC 
Post Office Box 50549  
Columbia, South Carolina 29250  
(803) 753-1099 
michael.trask@mgclaw.com 
jeffrey.kuykendal@mgclaw.com  
and 
J. Calhoun Watson  
S.C. Bar No. 10089  
Sarah C. Frierson  
S.C. Bar No. 104643  
Robinson Gray Stepp & Laffitte, LLC 
2151 Pickens Street, Suite 500  
Post Office Box 11449  
Columbia, South Carolina 29211  
(803) 929-1400 
cwatson@robinsongray.com  
sfrierson@robinsongray.com 
Attorneys for Appellants-Respondents 
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