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STATEMENT OF THE ISSUES ON APPEAL 
 


1. Whether the circuit court erred as a matter of law to the extent it found that the 


Federal Arbitration Act (“FAA”) does not govern the arbitration clause in the 1998 Manufactured 


Home Retail Installment Contract and Security Agreement (the “Loan Agreement”), where the 


original lender was a Delaware corporation headquartered in Minnesota and the Loan Agreement 


itself expressly recites that it is made pursuant to a transaction in interstate commerce and is 


governed by the FAA. 


2. Whether the circuit court erred as a matter of law in finding the arbitration clause 


unenforceable on grounds of unconscionability, where the clause provides bilateral access to 


remedies, the Plaintiff’s “mutuality” argument has been expressly rejected by the South Carolina 


Supreme Court, and the FAA preempts state-law rules that would single out arbitration agreements 


for disfavored treatment. 


3. Whether the circuit court erred in declining to compel arbitration of the claims of 


Plaintiff Sharon Covington—a non-signatory who asserts rights pursuant to payments she has 


made on the loan and whose claims arise directly from and are intertwined with the Loan 


Agreement. 
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STATEMENT OF THE CASE 
 


A. The Loan Agreement and its Arbitration Clause 


On August 14, 1998, Plaintiff Dorothy Q. Douglas executed a Manufactured Home Retail 


Installment Contract and Security Agreement (the “Loan Agreement”) providing a loan (“Loan”) 


to finance the purchase of a manufactured home at 122 Pearce Lane, Bennettsville, South Carolina, 


for $53,327.78.  (R. pp. 9, 30-32.)  The seller was S&G Enterprises of Darlington, South Carolina. 


(R. p. 4, 30.) The original lender and security interest holder was Green Tree Financial Servicing 


Corporation—a Delaware corporation with its principal place of business in Saint Paul, Minnesota. 


(R. pp. 10, 30, 32, 169-71.) Green Tree obtained a Certificate of Authority to transact business in 


South Carolina from the Secretary of State on May 9, 1995. (R. pp. 10, 169-71.) 


The Loan Agreement contains Section 14, captioned “ARBITRATION,” which provides 


in pertinent part: 


ARBITRATION: All disputes, claims or controversies arising 
from or relating to this Contract or the parties thereto shall be 
resolved by binding arbitration by one arbitrator selected by 
Assignee with consent of Buyer(s). This agreement is made pursuant 
to a transaction in interstate commerce and shall be governed by the 
Federal Arbitration Act at 9 U.S.C. Section 1. Judgment upon the 
award rendered may be entered in any court having jurisdiction. . .  
Notwithstanding anything hereunto the contrary, Assignee retains 
an option to use judicial (filing a lawsuit) or non-judicial relief to 
enforce a security agreement relating to the Manufactured Home . . 
. or to foreclose on the Manufactured Home. The Institution and 
maintenance of a lawsuit to foreclose upon any collateral, to obtain 
a monetary judgment or to enforce the security agreement shall not 
constitute a waiver of the right of any party to compel arbitration 
regarding any other dispute or remedy subject to arbitration in this 
Contract, including the filing of a counterclaim in a suit brought by 
Assignee pursuant to this provision. 


 
(R. pp. 10, 31-32.)  
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B. The Tax Sale and the Underlying Ejectment 


 On November 6, 2023, the Marlboro County Delinquent Tax Collector conducted a tax 


sale of the manufactured home for delinquent property taxes; the property was purchased by 1st 


Better Living 2, LLC. (R. p. 4.) On October 4, 2024, 1st Better Living 2 received a Bill of Sale. 


(Id.) On May 6, 2025, the Marlboro County Magistrate Court issued a writ of ejectment against 


Plaintiff Sharon Covington in favor of 1st Better Living 2. (R. pp. 4, 117.) Newrez, the current 


servicer of the Loan, was not a party to the Magistrate Court proceedings. 


C. Procedural History 


Respondents appealed the ejectment to the Marlboro County Court of Common Pleas, 


Fourth Judicial Circuit; and on May 22, 2025, Respondents filed an Amended Complaint adding 


Newrez as a defendant and asserting claims for (1) negligence and (2) violation of the South 


Carolina Unfair Trade Practices Act (“SCUTPA”), both predicated on Newrez’s servicing of the 


Loan Agreement. (R. pp. 18-20.) 


Newrez moved to dismiss the First Amended Complaint or, in the alternative, to stay the 


claims and compel arbitration pursuant to the Loan Agreement’s arbitration clause. (R. pp. 24-47.) 


The circuit court heard oral argument on December 4, 2025. (R. pp. 142-165.) On December 9, 


2025, the Honorable Robert E. Hood entered a Form 4 Order denying the motion, including the 


request to compel arbitration. (R. pp. 1-3.) On January 2, 2026, the circuit court granted 


Respondents leave to file a Second Amended Complaint. (R. p. 7.) On February 10, 2026, the 


circuit court entered its formal written Order Denying Enforcement of Arbitration (the “Arbitration 


Order”), incorporating by reference Respondents’ opposition brief to Newrez’s motion and finding 


that the arbitration clause was unenforceable. (R. pp. 9-11.) 
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Newrez timely noticed appeal on January 12, 2026 (R. pp. 123-129.), and filed an Amended 


Notice of Appeal on February 19, 2026, encompassing the Arbitration Order. (R. pp. 138-141.) 


This Court initially held the appeal in abeyance pending a determination of appealability but, by 


order dated March 12, 2026, found that it “appears the orders are subject to immediate appeal” and 


that the appeal may proceed.  Newrez now submits this initial brief. 
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SUMMARY OF THE ARGUMENT 
 


The circuit court erred on three independent grounds, each of which requires reversal. First, 


the Federal Arbitration Act governs the Loan Agreement, and its preemptive force compels 


enforcement of the arbitration clause. The FAA applies to any written arbitration agreement in a 


contract evidencing a transaction involving interstate commerce. 9 U.S.C. § 2. To the extent the 


circuit court accepted Respondents’ argument that this is a purely intrastate contract, that was legal 


error. Three independent bases establish interstate commerce: (1) the Loan Agreement itself 


expressly recites that it “is made pursuant to a transaction in interstate commerce and shall be 


governed by the Federal Arbitration Act”; (2) the original lender, Green Tree Financial Servicing 


Corporation, was a Delaware corporation headquartered in Minnesota—an out-of-state entity 


financing a South Carolina manufactured home purchase; and (3) Newrez is a national loan 


servicer operating across state lines. Plaintiffs’ reliance on Flexon is misplaced.1 Flexon’s 


intrastate holding is factually inapposite: unlike the purely local hospital-insurance pool contract 


in Flexon, the Loan Agreement involves a Delaware corporation headquartered in Minnesota and 


expressly designates the transaction as interstate. 


Second, the arbitration clause is not unconscionable. South Carolina defines 


unconscionability as “the absence of meaningful choice on the part of one party due to one-sided 


contract provisions, together with terms which are so oppressive that no reasonable person would 


make them and no fair and honest person would accept them.” Damico v. Lennar Carolinas, LLC, 


437 S.C. 596, 611, 879 S.E.2d 746, 754 (2022) (quoting Fanning v. Fritz’s Pontiac-Cadillac-


Buick, Inc., 322 S.C. 399, 403, 472 S.E.2d 242, 245 (1996)). The arbitration clause here is a 


standard provision found in manufactured home retail installment contracts, providing bilateral 


 
1 See Flexon v. PHC-Jasper, Inc., 399 S.C. 83, 731 S.E.2d 1 (Ct. App. 2012). 
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access to dispute resolution, preserving all legal and equitable remedies, and permitting judgment 


on any award in any court of competent jurisdiction. The South Carolina Supreme Court has 


explicitly rejected the mutuality argument advanced by Plaintiffs: a carve-out which allows 


Newrez to pursue judicial remedies to enforce certain rights, while routing all other disputes to 


arbitration, does not deprive Plaintiffs of any remedy and does not invalidate an arbitration clause.  


Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 541, 542 S.E.2d 360, 365 (2001). Furthermore, the 


FAA independently preempts any state-law unconscionability doctrine that would single out 


arbitration clauses for disfavored treatment. See AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 


341 (2011). 


Third, the claims of Plaintiff Sharon Covington are also subject to arbitration under 


equitable estoppel because she has for years made payments on Douglas’s loan and her claims are 


directly dependent upon and intertwined with the Loan Agreement. A non-signatory who claims 


the benefits of a contract cannot simultaneously disclaim its arbitration clause. Alternatively, if 


Covington cannot be compelled to arbitrate, her claims must be stayed pending arbitration of 


Douglas’s claims to avoid duplicative proceedings and inconsistent results. 
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STANDARD OF REVIEW 
 


Unless parties agree otherwise, “the question of the arbitrability of a claim is an issue for 


judicial determination.” Dixon v. Pattee, 442 S.C. 233, 251, 898 S.E.2d 158, 167 (Ct. App. 2023).  


“Determinations of arbitrability are subject to de novo review.”  Stokes v. Metro. Life Ins. Co., 351 


S.C. 606, 609, 571 S.E.2d 711, 713 (Ct. App. 2002); see also New Hope Missionary Baptist Church 


v. Paragon Builders, 379 S.C. 620, 625, 667 S.E.2d 1, 3 (Ct. App. 2008) (“Appeal from the denial 


of a motion to compel arbitration is subject to de novo review.”). Where there is evidence to 


support them, factual findings “will not be overruled.”  Stokes, 351 S.C. at 610, 571 S.E.2d at 713. 


However, where there is “no evidence to reasonably support” a factual finding made by a trial 


court, the appellate court on review need not be bound by it.  Deloitte & Touche, LLP v. Unisys 


Corp., 358 S.C. 179, 182, 594 S.E.2d 523, 525 (Ct. App. 2004). “[I]n deciding whether the parties 


have agreed to submit a particular grievance to arbitration, a court is not to rule on the potential 


merits of the underlying claims.”  Landers v. Fed. Deposit Ins. Corp., 402 S.C. 100, 108, 739 


S.E.2d 209, 213 (2013). 


ARGUMENT 


I. The Federal Arbitration Act governs the loan agreement and mandates enforcement 
of the arbitration clause. 
 
Under Section 2 of the FAA, a contract evidencing a transaction involving commerce that 


contains an agreement to settle disputes by arbitration “shall be valid, irrevocable, and 


enforceable.” 9 U.S.C. § 2. South Carolina courts consistently recognize that the FAA “represents 


a liberal federal policy favoring arbitration agreements.” See Lackey v. Green Tree Fin. Corp., 330 


S.C. 388, 396, 498 S.E.2d 898, 902 (Ct. App. 1998) (internal citations omitted). “[A]ny doubts 


concerning the scope of arbitrable issues should be resolved in favor of arbitration.” Id. at 903. 
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The circuit court erred in accepting Respondents’ argument that the Loan Agreement is a purely 


intrastate contract outside the FAA’s reach. 


A. The Loan Agreement plainly involves interstate commerce, triggering FAA 
preemption. 
 


The FAA’s reach coincides with that of the Commerce Clause, meaning the FAA applies 


so long as a transaction affects interstate commerce. See Cape Romain Contractors, Inc. v. Wando 


E., LLC, 405 S.C. 115, 121, 747 S.E.2d 461, 464 (2013). Parties’ intent to carry out an intrastate 


transaction does not control; the inquiry focuses on the objective nature of the commercial activity. 


See Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 542 S.E.2d 360, 363 (2001). In determining 


whether a transaction involves interstate commerce, the court examines the agreement, the 


complaint, and the surrounding facts. Hicks Unlimited, Inc. v. UniFirst Corp., 439 S.C. 623, 633, 


889 S.E.2d 564, 569 (2023). The proper analysis involves consideration of all three broad 


categories of Congress’s commerce power: (1) the use of the channels of interstate commerce, (2) 


regulation of persons or things in interstate commerce, and (3) activities having a substantial 


relation to interstate commerce. Cape Romain, 405 S.C. at 121, 747 S.E.2d at 464. Three 


independent grounds establish interstate commerce here. 


First, the Loan Agreement itself expressly recites that it “is made pursuant to a transaction 


in interstate commerce and shall be governed by the Federal Arbitration Act at 9 U.S.C. Section 


1.” (R. p. 10.) This is not boilerplate to be disregarded; it is the parties’ own contractual 


characterization of their transaction.2 Courts apply ordinary contract interpretation principles to 


 
2 Respondents’ invocation of contra proferentem to construe the interstate commerce recitation 
against Green Tree fares no better. The doctrine applies only to ambiguous contract terms, and the 
recitation that the Loan Agreement “is made pursuant to a transaction in interstate commerce” is 
unambiguous on its face—particularly when read alongside the objective fact that Green Tree was 
a Delaware corporation headquartered in Minnesota. In any event, even if the contractual recitation 
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such recitations, and Respondents offered no basis to override the parties’ written agreement on 


this point. While a contractual recitation standing alone cannot substitute for proof that a contract 


“involves commerce in fact,” that is not the situation presented here. See Hicks, 439 S.C. at 632, 


889 S.E.2d at 568. The objective facts before the trial court independently establish interstate 


commerce.  


Specifically, the original lender, Green Tree Financial Servicing Corporation, was a 


Delaware corporation with its principal place of business in Saint Paul, Minnesota. (R. p. 10.) The 


financing of a South Carolina manufactured home purchase by a Delaware corporation 


headquartered in Minnesota is a transaction involving interstate commerce under any standard. See 


Walden v. Harrelson Nissan, Inc., 399 S.C. 205, 211, 731 S.E.2d 324, 327 n. 2 (Ct. App. 2012) 


(“There is no dispute the transaction here included a written agreement to arbitrate and involved 


interstate commerce as [plaintiff] is a South Carolina resident, [defendant] is a North Carolina 


corporation, the vehicle was manufactured in Tennessee, and financing was provided [from] 


California.”). The fact that Douglas, S&G Enterprises, and the initial payment collector were all 


South Carolina residents is immaterial: the question is whether the transaction involves interstate 


commerce, not whether some of the parties are in-state. See Citizens Bank v. Alafabco, Inc., 539 


U.S. 52, 56-58 (2003). 


The financing of the sale of the manufactured home by a foreign corporation by itself is 


sufficient to render the transaction one involving interstate commerce.  See Munoz, 343 S.C. 531, 


539, 542 S.E.2d 360, 364 (finding that transaction involving out-of-state creditor was in interstate 


commerce); see also Zabinski v. Bright Acres Assoc., 346 S.C. 580, 596, 553 S.E.2d 110, 118 


 
were disregarded entirely, the interstate commerce nexus is independently established by the 
objective facts. 
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(2001) (finding that a real estate development partnership engaged in interstate commerce—even 


though the partnership and property were located entirely in South Carolina—because it utilized 


out-of-state materials, contractors, and investors).   


Plaintiffs’ reliance on Flexon was misplaced. Flexon held the FAA inapplicable where a 


South Carolina resident was hired to perform services at a medical center in Hardeeville, South 


Carolina and other sites in Beaufort and Jasper Counties. 399 S.C. at 89, 731 S.E.2d at 4. Here, by 


contrast, the original lender was an out-of-state Delaware corporation, and the Loan Agreement 


expressly designates the transaction as interstate. Flexon’s narrow intrastate holding has no 


application to these facts.  To the extent that the Circuit Court held otherwise, that ruling was in 


error. 


B. The FAA’s strong federal policy favoring arbitration requires enforcement of 
valid arbitration agreements. 
 


The FAA embodies a “liberal federal policy favoring arbitration agreements.” Moses H. 


Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983); Lackey, 330 S.C. at 396, 498 


S.E.2d at 902. Courts must rigorously enforce arbitration agreements according to their terms. See 


Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 218-21 (1985). Once a court determines that a 


valid arbitration agreement exists and that the dispute falls within its scope, the FAA mandates a 


stay of litigation and an order compelling arbitration. 9 U.S.C. § 3. 


The circuit court’s role is limited to determining whether a binding agreement to arbitrate 


exists; it does not evaluate the merits of the underlying claims. Landers, 402 S.C. at 108, 739 


S.E.2d at 213. 


Here, the existence of the arbitration clause is undisputed; Douglas signed the Loan 


Agreement; and Respondents’ negligence and SCUTPA claims arise directly from Newrez’s 


servicing of the Loan Agreement, placing them squarely within the clause’s broad scope covering 
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“all disputes, claims or controversies arising from or relating to this Contract or the parties thereto.” 


(R. p. 10.) The circuit court was required to enforce the agreement. Its refusal to do so was legal 


error that this Court should correct. 


II. The arbitration clause is valid and enforceable; it is not unconscionable. 


Even if this Court were to find the FAA does not independently require reversal, the circuit 


court erred in finding the arbitration clause unconscionable. The unconscionability standard in 


South Carolina is demanding, and the arbitration clause at issue falls far short of meeting it. 


A. The high bar for unconscionability is not met here. 


“In South Carolina, unconscionability is defined as the absence of meaningful choice on 


the part of one party due to one-sided contract provisions, together with terms that are so 


oppressive that no reasonable person would make them and no fair and honest person would accept 


them.” Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 24-25, 644 S.E.2d 663, 668 (2007). 


Assessment of unconscionability must be made on a case-by-case basis, considering all facts and 


circumstances. Damico, 437 S.C. at 611, 879 S.E.2d at 755. “Adhesion contracts . . . are not per 


se unconscionable.” Simpson, 373 S.C. at 27, 644 S.E.2d at 669. Even where a party may have 


lacked meaningful choice, the agreement “is not necessarily unconscionable” unless its terms are 


“so oppressive that no reasonable person would make them and no fair and honest person would 


accept them.” Damico, 437 S.C. at 611, 879 S.E.2d at 754-55. 


The arbitration clause in the Loan Agreement is objectively reasonable. It: (1) broadly 


covers all disputes without exclusions that favor one party; (2) provides for selection of an 


independent arbitrator consented to by the buyer; (3) permits judgment on any award to be entered 


in any court of competent jurisdiction; (4) preserves all legal and equitable remedies, including 
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money damages, declaratory relief, and injunctive relief; and (5) contains a mutual jury trial 


waiver. (See R. p. 10, 31-32.)  These are commercially reasonable and unremarkable features.   


Moreover, courts applying the FAA must be careful not to impose unconscionability 


standards that single out arbitration clauses for disfavored treatment relative to other contractual 


provisions. Lackey, 330 S.C. at 397, 498 S.E.2d at 903; see also AT&T, 563 U.S. at 341 (FAA 


preempts state-law rules that disproportionately burden arbitration agreements). A court may not 


find an arbitration clause unconscionable simply because the contract is standardized or because 


one party had greater bargaining power. The clause here is not unconscionable. 


B. The Supreme Court in Munoz explicitly rejects Plaintiffs’ argument that the 
carve-out for certain enforcement remedies of the lender renders the clause 
oppressively one-sided. 
 


Respondents argued in the court below that the arbitration clause is impermissibly one-


sided because it reserves to the Assignee the option to pursue judicial remedies to enforce the 


security agreement, obtain a monetary judgment, or foreclose on the manufactured home, while 


compelling the borrower to arbitrate all other disputes. This argument has been expressly rejected 


by the South Carolina Supreme Court in Munoz.   


The carve-out in this case serves a valid commercial purpose by allowing the lender to 


obtain prompt judicial relief on collateral that may depreciate, be destroyed, or otherwise lose 


value during extended arbitration proceedings, while still routing all non-enforcement disputes to 


arbitration. Critically, the carve-out merely changes the forum for the dispute and does not strip 


Douglas of any remedy. If Newrez were to sue judicially to enforce the security agreement or 


foreclose, Douglas would retain access to courts to defend that action.  


The Supreme Court—interpreting a nearly identical carve-out in Munoz v. Green Tree 


Financial Corporation—rejected the notion that a lack of mutuality of forum rendered an 
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arbitration provision unenforceable.  As the court stated: “We find the doctrine of mutuality of 


remedy does not apply here. An agreement providing for arbitration does not determine the remedy 


for a breach of contract but only the forum in which the remedy for the breach is determined. The 


Munozes have not been deprived of a remedy—they simply must seek their remedy through 


arbitration rather than through the judicial system.”  343 S.C. 531, 543, 542 S.E.2d 360, 365 


(internal citations omitted).  In any event, “under state law, a lack of mutuality of remedy does not 


invalidate a contract.”  Id. (citing Lackey v. Green Tree Fin. Corp., 330 S.C. 388, 498 S.E.2d 989 


(Ct. App. 1998)).  Because Munoz expressly rejected Plaintiffs’ argument, the Circuit Court’s 


determination of unenforceability was in error.   


III. Plaintiff Sharon Covington’s claims are also subject to arbitration or, in the 
alternative, must be stayed. 
 
The circuit court’s Arbitration Order broadly denied enforcement of the arbitration clause 


without separately analyzing Plaintiff Sharon Covington’s distinct status as a non-signatory. That 


failure constitutes independent error warranting reversal. 


A. Covington’s claims are subject to arbitration under equitable estoppel. 


It is axiomatic that arbitration is a matter of contract: ordinarily, a non-signatory cannot be 


compelled to arbitrate. Int’l Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 


411, 416 (4th Cir. 2000). However, “in an appropriate case a nonsignatory can enforce, or be bound 


by, an arbitration provision.” Id. at 416-17; Wilson v. Willis, 426 S.C. 326, 339, 827 S.E.2d 167, 


174 (2019). “South Carolina has recognized several theories that could bind nonsignatories to 


arbitration agreements under general principles of contract and agency law, including (1) 


incorporation by reference, (2) assumption, (3) agency, (4) veil piercing/alter ego, and (5) 


estoppel.” Wilson, 426 S.C. at 338, 827 S.E.2d at 174.  
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In particular, a non-signatory is estopped from refusing to comply with an arbitration clause 


where it seeks to obtain a direct benefit from the same contract.  “A party may not rely on the 


contract when it works to its advantage, and repudiate it when it works to its disadvantage.”  Dixon 


v. Pattee, 442 S.C. 233, 258, 898 S.E.2d 158, 171 (Ct. App. 2023).  Thus, where the plaintiffs’ 


pleadings in Dixon showed that they sought to enforce warranties in an agreement, they were 


estopped from denying that they were bound by an arbitration provision in the same agreement.  


See id. 


Covington’s SCUTPA and negligence claims are necessarily dependent upon the Loan 


Agreement.  Both claims assert that Newrez engaged in misconduct by: failing to inform the South 


Carolina Department of Motor Vehicles of its status as lienholder; failing to use escrow funds to 


prevent a tax sale of the manufactured home, or to redeem the property after the sale; and 


demanding loan payments and threatened enforcement of its security interest after the tax sale.  (R. 


pp. 18-10.)  These allegations do not concern general tort duties that Newrez owes to the public at 


large.  And Covington does claim any independent relationship to Newrez separate from its status 


as servicer for the Loan obtained by Douglas.  Rather, these claims can only be made pursuant to 


purported obligations under the Loan Agreement.3 


Plaintiffs’ opposition brief to Newrez’s Motion to Dismiss also demonstrates that their 


claims are based on the transaction created by the Loan Agreement.  As to the duties supporting 


negligence, Plaintiffs first note that “A duty to exercise reasonable care in giving information exists 


when the defendant has a pecuniary interest in the transaction.”  (R. p. 56.)  Of course, the only 


 
3 Newrez does not concede or agree that Covington actually has standing to assert rights under the 
Loan Agreement, where she is neither a party nor a third-party beneficiary of the agreement.  But 
Covington cannot use the Loan Agreement as a sword—or rather, a hook to draw Newrez into the 
tax sale dispute—while simultaneously using her status as a non-signatory as a shield against the 
arbitration clause.   
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“transaction” involving Newrez is the Loan Agreement.  Second, Plaintiffs argue that “certain 


agreements between the owner of this loan and Shellpoint create a duty to act in the best interests 


of Plaintiff Douglas” and that “Plaintiff Covington would also argue that these duties run to her 


through her payment of Douglas’s mortgage payments.”  (See R. p. 56  (emphasis added)).  This 


convoluted statement seems to mean that Newrez has obligations to Douglas by virtue of its status 


as servicer for the Loan, and that Douglas’ rights have somehow devolved upon Covington because 


she is allegedly making the loan payments.  (See R. p. 56.)  Of course, if Covington is claiming to 


step into Douglas’s shoes to assert her rights as a borrower for the Loan, those rights are likewise 


subject to the arbitration provisions.  See Emps. Ins. of Wausau v. Bright Metal Specialties, Inc., 


251 F.3d 1316, 1323 (11th Cir. 2001) (party that agreed to “step into the shoes” of a predecessor 


was likewise bound to arbitration provision).  Finally, Plaintiffs assert duties by loan servicers to 


assert accurate and truthful information in billing statements under CFPB rules, which again 


depend on obligations between mortgage servicers and borrowers.   See id.; 12 C.F.R. 1026.41. 


For their SCUTPA claim, Plaintiffs’ opposition brief also raises a new theory that Newrez 


improperly charged Plaintiffs for “force-placed” insurance, including “ultimately Plaintiff 


Covington, who made the loan payments.”  (R. pp. 54-55.)  Plaintiffs claim that this violated CFPB 


regulations that govern obligations by mortgage servicers to consumer borrowers and that this is a 


“perennial issue of abuse with loan servicers.”  Id.   


South Carolina courts have applied equitable estoppel in analogous circumstances. In 


Pearson v. Hilton Head Hospital, the court applied equitable estoppel to bind a non-signatory 


physician to arbitration because he received a direct benefit from the contract even though he had 


not signed the relevant agreement. 400 S.C. 281, 733 S.E.2d 597, 600-05 (Ct. App. 2012); see also 


Dixon v. Pattee, 442 S.C. at 258, 898 S.E.2d at 171 (Ct. App. 2023). Covington’s position is 
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directly analogous: Plaintiffs state that she has made payments on the loan, thus financially 


benefiting from the Loan Agreement by preserving her residence.  More importantly, Covington’s 


claims arise entirely from rights and duties arising by virtue of the Loan Agreement. 


By contrast, estoppel was denied in Weaver v. Brookdale Senior Living, Inc., where the 


non-signatory’s claims “rel[ied] on general tort duties owed by [the defendant] to everyone” and 


did not “flow directly from the [relevant] agreement.” 431 S.C. 223, 232, 847 S.E.2d 268, 273 (Ct. 


App. 2020).  Covington’s claims do not assert general duties owed to the public; they are entirely 


premised on Newrez’s specific conduct as servicer for the Loan. She cannot rely on rights and 


duties created by the Loan Agreement while simultaneously disclaiming its arbitration clause. 


B. In the alternative, Covington’s claims must be stayed. 


Should this Court decline to compel Covington to arbitrate, her claims must nonetheless 


be stayed pending arbitration. Allowing Covington’s claims to proceed in court while Douglas 


arbitrates identical claims arising from the same loan servicing conduct would require Newrez to 


simultaneously litigate and arbitrate overlapping issues, risk inconsistent factual findings on the 


same underlying conduct, and undermine the FAA’s purpose of streamlined and efficient dispute 


resolution. 


A stay of Covington’s claims pending completion of arbitration of Douglas’s claims would 


prevent duplicative proceedings, avoid the risk of inconsistent judgments, and conserve judicial 


resources. This Court should grant this alternative relief at minimum. 


CONCLUSION 
 


For these reasons, this Court should reverse the circuit court’s Order Denying Enforcement 


of Arbitration (February 10, 2026) and Form 4 Order (December 9, 2025), and remand with 


instructions to: (1) stay the claims of Plaintiff Dorothy Douglas and compel arbitration of those 
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claims; (2) either compel arbitration of the claims of Plaintiff Sharon Covington pursuant to 


equitable estoppel, or stay those claims pending the completion of arbitration; and (3) grant such 


other and further relief as this Court deems proper. 


This 13th day of July, 2026. 


/s/ G. Benjamin Milam     
G. Benjamin Milam (S.C. Bar No. 80311) 
BRADLEY ARANT BOULT CUMMINGS LLP 
214 North Tryon Street, Suite 3700 
Charlotte, North Carolina 28202 
Telephone: (704) 338-6000 
Facsimile: (704) 332-8858 
bmilam@bradley.com 
 
Attorney for Appellant Newrez, LLC 
d/b/a Shellpoint Mortgage Servicing 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF MARLBORO 


 


 


Sharon Covington and Dorothy Douglas, 


 


 Plaintiffs, 


 


 v. 


 


1st Better Living 2, LLC; Marlboro 


County Delinquent Tax Collector; 


NewRez, LLC d/b/a Shellpoint Mortgage 


Servicing; 


 


 Defendants. 


) 


) 


) 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


FOURTH JUDICIAL CIRCUIT 


 


 


№  2025-CP-34-00154 


 


 


 


Order Granting Plaintiffs’ Motion for 


Partial Summary Judgment and Voiding 


Tax Title 
 


 


 


 This matter comes before this Court on Plaintiffs’ motion for partial summary judgment 


on their second cause of action, which requests the Court set aside the Marlboro County Delinquent 


Tax Collector’s October 4, 2024, Tax Title. This motion is granted and this Court awards summary 


judgment for the Plaintiffs on this issue for the reasons set forth below. 


Background 


 On August 14, 1998, Plaintiff Dorothy Douglas purchased a manufactured home (1998 


Pioneer 76 x 27 VIN PH2619GA3943A&B Map # 019-98-57-023) from S&G Enterprises, Inc. of 


Darlington, South Carolina. Eventually, she fell behind on her tax payments, and on November 6, 


2023, Defendant Marlboro County Delinquent Tax Collector conducted a tax sale of the 1998 


Pioneer, where Defendant 1st Better Living 2, LLC, was the winning bidder. On October 4, 2024, 


Defendant Marlboro County Delinquent Tax Collector issued a Tax Bill of Sale for the 1998 


Pioneer to Defendant 1st Better Living 2, LLC. 


 Defendant 1st Better Living 2, LLC, began the process of evicting the occupant of the 1998 


Pioneer, who happened to be Plaintiff Sharon Covington. After Defendant 1st Better Living 2, 


LLC, obtained a writ of ejectment, Covington appealed the Magistrate Court to this Court, 
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2  


initiating this action on May 8, 2025. Covington amended this action on May 22, 2025, adding 


Plaintiff Dorothy Douglas and joining a claim to set aside the Tax Bill of Sale and claims against 


the servicer for various misconduct.  


On November 23, 2025, Plaintiffs filed a motion for partial summary judgment on their 


claim for setting aside the November 6, 2023, tax sale. This Court heard Plaintiffs’ motion on 


December 4, 2025, at the Marlboro County Courthouse in Bennettsville, South Carolina, with 


counsel for all parties present. 


Standard 


“Summary judgment is appropriate when ‘the pleadings, depositions, answers to 


interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 


genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter 


of law.’” Hansson v. Scalise Builders of S.C., 374 S.C. 352, 354-355, 650 S.E.2d 68, 70 (2007) 


(quoting Rule 56(c), SCRCP); see also Kitchen Planners, LLC v. Friedman, 440 S.C. 456, 892 


S.E.2d 297 (2023) (affirming that only a genuine issue of material fact will defeat a motion for 


summary judgment). A material issue is one that constitutes a legal defense or that affects the result 


of the action. PPG Indus., Inc. v. Orangeburg Paint & Decorating Ctr., 297 S.C. 176, 375 S.E.2d 


331 (Ct. App. 1988). 


Analysis 


It is well-settled that South Carolina tax sales must be conducted in strict compliance with 


statutory requirements. E.g. Massenberg v. Clarendon Cnty. Treasurer, 443 S.C. 546, 552-553, 


905 S.E.2d 399 (2024); see also Op. S.C. Att’y. Gen., 2004 WL 439327 (Feb. 18, 2004) (tax sale 


conducted in violation of statutory law is void ab initio). The statutory requirements governing tax 


sales are intended for the protection of the taxpayer against surprise or the sacrifice of his property. 


Leysath v. Leysath, 40 S.E.2d 233, 235, 209 S.C. 342, 348 (1946).  
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Here, the Marlboro County Delinquent Tax Collector executed the Tax Bill of Sale on 


October 4, 2024, over a month before the redemption deadline of November 7, 2024. The 


execution of tax title on that date was not in strict compliance with the tax sale statute, which 


requires a year-long redemption period be observed before tax title is issued.1 See S.C. Code § 12-


51-90 (Redemption period is one year after tax sale); S.C. Code § 12-51-130 (Tax title to be issued


after failure to redeem during redemption period). South Carolina law demands this Court declare 


the October 4, 2024, Tax Bill of Sale for the 1998 Pioneer void ab initio.  


Accordingly, the Marlboro County Delinquent Tax Collector, pursuant to S.C. Code § 12-


51-100, shall mark the November 6, 2023, sale of the 1998 Pioneer 76 x 27 VIN


PH2619GA3943A&B as cancelled. Dorothy Douglas shall remit delinquent taxes for 2022 


($712.43), 2023 ($517.29), 2024 ($520.39), and 2025 ($561.05) and fees ($50.00) to the Marlboro 


County Delinquent Tax Collector. Defendant 1st Better Living 2, LLC, is entitled to the refund of 


its bid, with the interest Marlboro County has earned on the bid amount, in accordance with S.C. 


Code § 12-51-150.  


Public records, including, but not limited to, those at the South Carolina Department of 


Motor Vehicles shall note Dorothy Douglas as the owner of the 1998 Pioneer 76 x 27 VIN 


PH2619GA3943A&B and NewRez, LLC d/b/a Shellpoint Mortgage Servicing (the servicer of the 


relevant loan) as the lienholder. The South Carolina Department of Motor Vehicles is empowered 


and directed to issue a new certificate of title reflecting Dorothy Douglas as owner and NewRez, 


LLC d/b/a Shellpoint Mortgage Servicing as lienholder. 


Finally, because the Plaintiffs introduced evidence of newly-discovered misconduct at the 


1 The Marlboro County Delinquent Tax Collector noted at the hearing there was no record of 


Plaintiff Douglas attempting to redeem the property. Whether there was an attempt, or no attempt, 


to redeem the property is irrelevant to an analysis as to whether there was strict compliance with 


the tax sale statute.   
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December 4, 2025, hearing, they are granted leave to amend their claims to include those 


allegations. See Rule 15(b), SCRCP (amendments to conform). 


It is therefore ordered, adjudged, and decreed: 


(1) Plaintiff’s motion for partial summary judgment is granted;


(2) the October 4, 2024, Tax Bill of Sale of the 1998 Pioneer 76 x 27 VIN PH2619GA3943A&B


Map # 019-98-57-023 is void ab initio and the Marlboro County Delinquent Tax Collector


shall mark the sale cancelled pursuant to S.C. Code § 12-51-100;


(3) the South Carolina Department of Motor Vehicles is directed to update its records to reflect


that Dorothy Douglas, 1745 Lilly Cir, Bennettsville, SC 29512, is the lawful owner of the


1998 Pioneer 76 x 27 VIN PH2619GA3943A&B, subject to the lien of NewRez, LLC d/b/a


Shellpoint Mortgage Servicing, 1100 Virginia Dr, Fort Washington, PA 19034, and issue a


new Certificate of Title reflecting the same;


(4) Dorothy Douglas shall pay the Marlboro County Delinquent Tax Collector delinquent taxes


for 2022 ($712.43), 2023 ($517.29), 2024 ($520.39), and 2025 ($561.05) and fees ($50.00);


(5) Marlboro County government offices (e.g., Treasurer, Assessor) shall update their records as


necessary to reflect the correct ownership;


(6) the Marlboro County Delinquent Tax Collector shall refund Defendant 1st Better Living 2,


LLC’s tax sale bid, with the interest Marlboro County has earned on the bid amount, in


accordance with S.C. Code § 12-51-150; and


(7) Plaintiffs shall have 30 days to file a Second Amended Complaint to include the allegations


introduced at the December 4, 2025, hearing.


It is so Ordered. 


[signature page follows] 
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STATE OF SOUTH CAROLINA 


 


COUNTY OF MARLBORO 


 


IN THE COURT OF COMMON PLEAS 


 


FOURTH JUDICIAL CIRCUIT 


SHARON COVINGTON AND DOROTHY 


DOUGLAS, 


 


          Plaintiffs, 


 


          v. 


 


IST BETTER LIVING 2, LLC; MARLBORO 


COUNTY DELINQUENT TAX 


COLLECTOR; NEWREZ, LLC d/b/a 


SHELLPOINT MORTGAGE SERVICING, 


 


          Defendants. 


Case No. 2025-CP-34-00154 


 


 


 


 


ORDER DENYING ENFORCEMENT OF 


ARBITRATION 


 


On December 4, 2025, this Court heard Defendant Newrez, LLC d/b/a Shellpoint Mortgage 


Servicing’s (“Shellpoint”) Motion to Dismiss Plaintiff’s Amended Complaint (“Motion to 


Dismiss”), which sought among other relief to dismiss the claims against it due to an alleged 


agreement to arbitrate, or to stay the claims and compel arbitration.  The Court entered a Form 4 


Order denying the Motion to Dismiss on December 9, 2025, and now enters a more formal order 


specifically finding that the parties do not have a binding agreement to arbitrate and denying 


Shellpoint’s request to compel arbitration.  Having reviewed the Motion to Dismiss and its Exhibit 


A, having reviewed the memoranda filed by the parties, having heard the arguments of counsel, 


and being otherwise fully informed and advised, the Court makes the following findings of fact 


and conclusions of law: 


1. On or about August 14, 1998, Plaintiff Dorothy Q. Douglas executed a 


Manufactured Home Retail Installment Contract and Security Agreement (“Security Agreement”) 


financing the purchase of a manufactured home for $53,327.78 and granting Green Tree Financial 


Servicing Corporation a security interest in the manufactured home. 
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2 


 


2. The Security Agreement contains a purported agreement to arbitrate certain 


disputes, as follows: 


14. ARBITRATION: All disputes, claims or controversies arising from or relating 


to this Contract or the parties thereto shall be resolved by binding arbitration by one 


arbitrator selected by Assignee with consent of Buyer(s). This agreement is made 


pursuant to a transaction in interstate commerce and shall be governed by the 


Federal Arbitration Act at 9 U.S.C. Section 1. Judgment upon the award rendered 


may be entered in any court having jurisdiction. The parties agree and understand 


that they choose arbitration instead of litigation to resolve disputes. The parties 


understand that they have a right to litigate disputes in court, but that they prefer to 


resolve their disputes through arbitration, except as provided herein. THE 


PARTIES VOLUNTARILY AND KNOWINGLY WAIVE ANY RIGHT 


THEY HAVE TO A JURY TRIAL EITHER PURSUANT TO 


ARBITRATION UNDER THIS CLAUSE OR PURSUANT TO A COURT 


ACTION BY ASSIGNEE (AS PROVIDED HEREIN). The parties agree and 


understand that all disputes arising under case law, statutory law and all other laws 


Including, but not limited to, all contract, tort and property disputes will be subject 


to binding arbitration in accord with this Contract. The parties agree and understand 


that the arbitrator shall have all powers provided by the law and the Contract. These 


powers shall include all legal and equitable remedies including, but not limited to, 


money damages, declaratory relief and injunctive relief. Notwithstanding anything 


hereunto the contrary, Assignee retains an option to use judicial (filing a lawsuit) 


or non-judicial relief to enforce a security agreement relating to the Manufactured 


Home secured in a transaction underlying this arbitration agreement, to enforce the 


monetary obligation secured by the Manufactured Home or to foreclose on the 


Manufactured Home. The Institution and maintenance of a lawsuit to foreclose 


upon any collateral, to obtain a monetary judgment or to enforce the security 


agreement shall not constitute a waiver of the right of any party to compel 


arbitration regarding any other dispute or remedy subject to arbitration in this 


Contract, including the filing of a counterclaim in a suit brought by Assignee 


pursuant to this provision. 


 


3. At the hearing, Shellpoint’s counsel additionally submitted a copy of Green 


Tree Financial Servicing Corporation’s Application by a Foreign Corporation for a 


Certificate of Authority to Transact Business in the State of South Carolina filed with the 


Secretary of State on May 9, 1995, stating that Green Tree Financial Servicing Corporation 


was a Delaware company with its principal place of business in Saint Paul, Minnesota.   
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4. For the reasons set forth in Plaintiffs’ Memorandum in Opposition to 


Shellpoint’s Motion to Dismiss filed December 4, 2025, and as further articulated by 


Plaintiff’s counsel on the record at the December 4, 2025 hearing, the Court finds that the 


purported agreement to arbitrate is unenforceable. 


IT IS THEREFORE ORDERED AND ADJUDGED that Shellpoint’s Motion to 


Dismiss the Amended Complaint based on the arbitration provision, or to stay the claims 


against Shellpoint and compel arbitration is DENIED. 


IT IS SO ORDERED. 


[JUDGE’S SIGNATURE PAGE TO FOLLOW] 
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STATE OF SOUTH CAROLINA
) 
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) 


COUNTY OF N\ar\MrQ �
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�� ) 


VS.
\ � '.B&.\kt- LiYi'!) 2. u.c. RESPONDENT(S)


) 
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a�25-Cf-3�-ro,s�COMMON PLEAS CASE NUMBER 
�D'a5 C\Jnt\: \{)\CJ� MAGISTRATE CIVIL CASE ER


IN THE COURT OF COMMON PLEAS
NOTICE OF CML APPEAL


Thelplai�tifildefe�necle one), _ _ hereby gives 
notice of appeal from the judgment of the magistrate's court in the above action, to the Circuit Court of
Common Pleas, in the county of N\otlborQ


This notice of appeal is ma� subsequent to personal notice of the judgment which was received
on the __ day of _______ � 2 ___ _ 


The appellant's exceptions to the judgment of the magistrate are set forth as follows:
f;ee f\--\-bcn� 


Dated: S\ <t,\ 3.,S:S


SCCA/720 (Amended 8/1/2011)
CLERK OF COURT 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF MARLBORO 
 


IN THE COURT OF COMMON PLEAS 
 
FOURTH JUDICIAL CIRCUIT 


SHARON COVINGTON AND DOROTHY 
DOUGLAS, 
 
          Plaintiffs, 
 
          v. 
 
IST BETTER LIVING 2, LLC; MARLBORO 
COUNTY DELINQUENT TAX 
COLLECTOR; NEWREZ, LLC d/b/a 
SHELLPOINT MORTGAGE SERVICING, 
 
          Defendants. 


Case No. 2025-CP-34-00154 
 
 
 
 
DEFENDANT NEWREZ LLC d/b/a 
SHELLPOINT MORTGAGE 
SERVICING’S MOTION TO DISMISS 
PLAINTIFFS’ AMENDED COMPLAINT 


Defendant, Newrez LLC d/b/a Shellpoint Mortgage Servicing (“Newrez”), moves to 


dismiss Plaintiffs Sharon Covington and Dorothy Douglas’ (collectively “Plaintiffs”) Amended 


Complaint pursuant to Rule 12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure, 


for lack of subject matter jurisdiction in this appeal from Magistrate’s Court; due to the arbitration 


provision in the Manufactured Home Retail Installment Contract (“Loan Agreement”); and due to 


failure to state a claim upon which relief may be granted as to Plaintiffs’ claims against Newrez. 


In the alternative, Newrez moves to sever the claims against it pursuant to Rule 21 of the South 


Carolina Rules of Civil Procedure and stay the case pending arbitration.  In support of this motion, 


Newrez would respectfully show as follows: 


1. On August 14, 1998, Plaintiff Dorothy Douglas signed a Manufactured Retail 


Installment Contract and Security Agreement (“Loan Agreement”), securing a loan in the amount 


of $53,327.78 for the purchase of the manufactured home which is the subject of this action 


(“Manufactured Home”) and giving the lender a security interest in the Manufactured Home.  A 


copy of the Loan Agreement is attached as Exhibit A.   
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2. Newrez’ sole relationship to the Plaintiffs or the Manufactured Home that it 


currently services the loan secured by the Loan Agreement and the Manufactured Home. 


3. The Loan Agreement contains a valid and enforceable arbitration provision that 


mandates the resolution of disputes through binding arbitration.  


4. On November 6, 2023, the Marlboro County Delinquent Tax Collector conducted 


a tax sale of the mobile home due to allegedly delinquent property taxes. The property was sold to 


1st Better Living 2, LLC (“1st Better Living 2”), which subsequently obtained a Bill of Sale dated 


October 4, 2024, purportedly transferring ownership of the manufactured home. 


5. On May 6, 2025, the Marlboro County Magistrate Court issued a Writ of Ejectment 


against Plaintiff Sharon Covington and in favor of 1st Better Living.   


6. Newrez was not a party to the original action filed and adjudicated before the 


Magistrate Court. 


7. Plaintiffs filed this appeal seeking to (a) reverse the Magistrate Court’s judgment 


issuing the Writ of Ejectment, (b) a request to set aside the tax title, (c) assert a negligence action 


against Newrez, and (d) assert a claim against Newrez under the South Carolina Unfair Trade 


Practices Act (“SCUTPA”).  


I. The claims against Newrez were not raised before the Magistrate and cannot 
be heard by the Circuit Court on appeal 


 
8. Plaintiffs did not raise any claims against Newrez before the Magistrate, and these 


claims cannot be raised for the first time on appeal. Therefore, Plaintiffs’ claims must be dismissed 


under Rule 12(b)(1) for lack of jurisdiction..  


9. Circuit Courts, acting as an appellate court in a case heard by the magistrate, cannot 


consider questions that have not been presented to the magistrate. Indigo Assoc. v. Ryan Inv. Co., 


431 S.E.2d 271, 273 (S.C. Ct. App. 1993) (citing Sanders v., Hayes, 122 S.E. 572 (S.C. 1924)); 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jul 15 2:20 P


M
 - M


A
R


LB
O


R
O


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2025C
P


3400154


25







Wilder Corp. v. Wilke, 497 S.E.2d 731, 733 (S.C. 1998) (“It is axiomatic that an issue cannot be 


raised for the first time on appeal, but must be raised to and ruled upon by the trial judge to be 


preserved for appellate review.”) (citing Creech v. South Carolina Wildlife and Marine Resources 


Dep’t, 491 S.E.2d 571 (S.C. 1997)). 


10. Litigants also must try the issues on appeal on the same theory of the case presented 


to the Magistrate. Indigo Assoc., 431 S.E.2d at 273–74 (“[T]he parties to an appeal from the 


magistrate court are restricted to the theory on which the case was tried in the magistrate court.”) 


(citing White v. Livingston, 98 S.E.2d 534, 537 (S.C. 1957)). 


11. Appeals from Magistrate’s Court are heard “upon all the papers in the case, 


including the testimony on the trial, which shall be taken down in writing and signed by the 


witnesses, and the grounds of exception made, without the examination of witnesses in court.”  


S.C. Code § 18-7-130.  Newrez was not a party to the original proceedings before the Magistrate 


and did not have an opportunity to present witnesses or evidence as part of the record before the 


Magistrate, and would therefore be prejudiced by being joined as a defendant on new claims at 


this stage of the proceeding. 


12. Because Plaintiffs did not raise any claims against Newrez with the Magistrate 


court below and Newrez was not a part of those proceedings, the Circuit Court lacks jurisdiction 


to hear those claims on appeal, requiring dismissal.  Alternatively, the claims against Newrez 


should be severed and proceeded with separately pursuant to SCRCP 21. 


II. The Court should dismiss or stay the claims against Newrez and compel 
arbitration under the terms of the Loan Agreement 


 
13. The claims against Newrez should additionally be dismissed or stayed, and 


arbitration should be compelled pursuant to the terms of the Loan Agreement and the Federal 


Arbitration Act. 
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14. The Federal Arbitration Act (“FAA”) governs arbitration agreements in contracts 


involving interstate commerce and provides that such agreements are “valid, irrevocable, and 


enforceable.” 9 U.S.C. § 2; One Belle Hall Prop. Owners Ass’n, Inc. v. Trammell Crow Residential 


Co., 791 S.E.2d 286, 290 (S.C. Ct. App. 2016). 


15. Section 14 of the Loan Agreement states that “all disputes, claims, or controversies 


arising from or relating to this Contract or the parties thereto” are to be resolved by binding 


arbitration, subject only to the exceptions stated in the agreement.  See Exhibit A.  Because the 


claims asserted against Newrez are subject to the arbitration provision, the Court should dismiss 


the claims, or stay this proceeding and compel arbitration pursuant to the FAA and South Carolina 


law. 


III. In the alternative, the Amended Complaint should be dismissed for failure to 
state a claim because Douglas, not Newrez, was obligated to pay taxes under 
the terms of the Loan Agreement 


 
16. Even if Plaintiffs were able to insert additional claims on appeal from the 


Magistrate, and even if the additional claims were not subject to arbitration, the claims against 


Newrez must be dismissed because Section 8 of the Manufactured Home Retail Installment 
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Contract and Security Agreement (“Loan Agreement”) 1 signed by Plaintiff Dorothy Douglas2 


expressly states that it is the borrower’s obligation to pay real estate taxes.  See Exhibit A. 


17. Because Newrez had no contractual or legal duty to pay the real estate taxes 


underlying the sale of the subject manufactured home, the claims against it must be dismissed. 


18. To the extent Plaintiffs’ claims are based on a purported obligation to notify the 


South Carolina Department of Motor Vehicles (“SCDMV”) of Newrez’s status as lienholder, no 


such duty exists under South Carolina law.  


19. Accordingly, Plaintiff cannot state a viable claim for relief against Newrez under 


any recognized legal theory, and dismissal under Rule 12(b)(6) is warranted. 


20. Newrez reserves all other defenses that may be available in this action. 


WHEREFORE, Newrez respectfully requests that this Court dismiss all counts against it 


in Plaintiffs’ Amended Complaint, or in the alternative, sever and stay the claims against Newrez 


and compel arbitration, and for such other and further relief as the Court deems just and proper. 


  


1 The Court may properly take judicial notice of the Loan Agreement without converting the 
motion into one for summary judgment because Plaintiff has referenced Newrez’s lien in the 
Complaint, and it is indeed the sole purported basis for joining Newrez in this action.  See Brazell 
v. Windsor, 384 S.C. 512, 516, 682 S.E.2d 824, 826 (2009) (“In our view, allowing a trial court to 
consider documents that are incorporated by reference in the complaint but not actually attached 
thereto prevents a plaintiff from benefiting from his own oversight or from surviving a motion to 
dismiss by intentionally omitting documents upon which their claims are based.”); Santos v. Harris 
Inv. Holdings, LLC, 439 S.C. 214, 221, 886 S.E.2d 483, 486 (Ct. App. 2023) (finding that trial 
court properly considered the lease agreement on a 12(b)(6) motion in a landlord-tenant dispute); 
see also SCRE 201 (providing that a court may take judicial notice of facts that are not subject to 
reasonable dispute and that such notice may be taken “at any stage of the proceeding”).   
 
2 Plaintiff Sharon Covington is not a party to the Loan Agreement.  Newrez is unaware of any 
relevant contractual or other relationship it has to Ms. Covington, and none is alleged in the 
Amended Complaint. 
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Submitted: July 15, 2025. 
 


 
/s/ G. Benjamin Milam    
G. Benjamin Milam (SC Bar No. 80311) 
Bradley Arant Boult Cummings LLP 
214 N. Tryon Street, Suite 3700 
Charlotte, NC 28202 
Telephone: (704) 338-6000 
Facsimile: (704) 332-8858 
bmilam@bradley.com 
 
Attorney for Newrez, LLC d/b/a Shellpoint 
Mortgage Servicing  
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STATE OF SOUTH CAROLINA 
 
COUNTY OF MARLBORO 
 


IN THE COURT OF COMMON PLEAS 
 
FOURTH JUDICIAL CIRCUIT 


SHARON COVINGTON AND DOROTHY 
DOUGLAS, 
 
          Plaintiffs, 
 
          v. 
 
IST BETTER LIVING 2, LLC; MARLBORO 
COUNTY DELINQUENT TAX 
COLLECTOR; NEWREZ, LLC d/b/a 
SHELLPOINT MORTGAGE SERVICING, 
 
          Defendants. 


Case No. 2025-CP-34-00154 
 
 
 
 
DEFENDANT NEWREZ LLC d/b/a 
SHELLPOINT MORTGAGE 
SERVICING’S MEMORANDUM OF 
LAW IN SUPPORT OF ITS MOTION TO 
DISMISS PLAINTIFFS’ AMENDED 
COMPLAINT 


 
Defendant, Newrez LLC d/b/a Shellpoint Mortgage Servicing (“Newrez”) submits this 


memorandum of law in support of its Motion to Dismiss the Amended Complaint filed by Plaintiffs 


Sharon Covington and Dorothy Douglas (“Plaintiffs”). In support of this motion, Newrez would 


respectfully show as follows: 


INTRODUCTION 


This case should not proceed against Newrez. Plaintiffs seek to draw Newrez into an appeal 


from a Marlboro County Magistrate Court action in which Newrez was never a party. That alone 


deprives this Court of jurisdiction over claims against Newrez. South Carolina law is clear: issues 


not raised and ruled upon by a magistrate court cannot be raised for the first time on appeal in 


circuit court.  


Even if jurisdiction existed, the claims asserted against Newrez still fail. The Loan 


Agreement that Plaintiffs now invoke contains a binding arbitration clause that requires all disputes 


to be resolved through arbitration. Arbitration is not optional; it is mandatory. And even if 


Plaintiffs could proceed in this forum on the merits, the claims are legally insufficient. The Loan 
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Agreement expressly places the duty to pay property taxes on the borrower, not the servicer. 


Newrez owed no duty to prevent the tax sale, to set aside the tax title, or to intervene in the 


ejectment proceedings. Without a duty, there can be no claim. 


In short, Plaintiffs’ claims against Newrez are barred—first by the jurisdictional limits of 


appellate review, second by the Loan Agreement’s arbitration clause, and third by the substantive 


law of contracts and torts. The Court should dismiss the claims in full, or alternatively sever and 


stay the claims and compel arbitration. 


FACTUAL BACKGROUND 


On August 14, 1998, Plaintiff Dorothy Douglas executed a Manufactured Home Retail 


Installment Contract and Security Agreement (“Loan Agreement”). The Loan Agreement financed 


the purchase of a manufactured home for $53,327.78 and granted the lender a security interest in 


that manufactured home. A copy of the Loan Agreement is attached as Exhibit A. Newrez’s sole 


connection to the Plaintiffs, or the manufactured home, is that it currently services the loan secured 


by the Loan Agreement. The Loan Agreement includes a valid and enforceable arbitration clause 


requiring that disputes be resolved by binding arbitration. 


On November 6, 2023, the Marlboro County Delinquent Tax Collector conducted a tax 


sale of the manufactured home for allegedly delinquent property taxes. The property was sold to 


1st Better Living 2, LLC (“1st Better Living 2”). On October 4, 2024, 1st Better Living 2 received 


a Bill of Sale purporting to transfer ownership of the manufactured home. 


Later, on May 6, 2025, the Marlboro County Magistrate Court issued a Writ of Ejectment 


against Plaintiff Sharon Covington in favor of 1st Better Living 2. Newrez was not a party to the 


underlying Magistrate Court action and played no role in the proceedings that culminated in the 


Writ of Ejectment. 
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Plaintiffs filed this appeal seeking to (a) reverse the Magistrate Court’s judgment issuing 


the Writ of Ejectment, (b) set aside the tax title, (c) assert a negligence claim against Newrez, and 


(d) assert a claim against Newrez under the South Carolina Unfair Trade Practices Act 


(“SCUTPA”). 


LEGAL STANDARD 


The South Carolina Rules of Civil Procedure offer various avenues for challenging a 


complaint before filing an answer, including motions to dismiss under Rule 12(b)(1) and Rule 


12(b)(6). A Rule 12(b)(1) motion contests subject matter jurisdiction while a Rule 12(b)(6) motion 


contests a complaint’s factual and/or legal sufficiency. Newrez invokes both here. 


A court must dismiss an action under Rule 12(b)(1) when it lacks subject matter 


jurisdiction. “Subject matter jurisdiction refers to the court’s power to hear and determine cases of 


the general class to which the proceedings in question belong.” Katzburg v. Katzburg, 764 S.E.2d 


3, 4 (S.C. Ct. App. 2014). The court must first determine whether it has the power to hear the case 


before considering the merits of any claim. The burden of establishing jurisdiction generally rests 


with the Plaintiffs. Eldridge v. City of Greenwood, 503 S.E.2d 191, 197 (S.C. Ct. App. 1998). 


Subject matter jurisdiction is a threshold issue and cannot be created by waiver, consent, or the 


parties’ agreement. Jackson v. Jackson, 853 S.E.2d 344, 355 (S.C. Ct. App. 2020). When 


jurisdiction is lacking, dismissal is mandatory. 


Under South Carolina’s Rule of Civil Procedure 12(b)(6), a claim must be dismissed if it 


fails to state facts sufficient to constitute a cause of action. In deciding a 12(b)(6) motion the court 


must consider whether the complaint, viewed in the light most favorable to the plaintiff, states any 


valid claim for relief. Spence v. Spence, 628 S.E.2d 869, 874 (S.C. 2006). It is not sufficient for a 
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plaintiff to make conclusory statements of law in the absence of supporting allegations of fact. See 


Skywaves I Corp. v. Branch Banking & Tr. Co., 814 S.E.2d 643, 656, at FN 9 (S.C. Ct. App. 2018). 


ARGUMENT 


The Court should dismiss Plaintiffs’ claims against Newrez. Plaintiffs attempt to bring 


Newrez into this action for the first time on appeal from the Magistrate Court judgment, a step 


South Carolina law does not permit. Even if jurisdiction existed, the Loan Agreement requires 


arbitration of any dispute with Newrez, and, independently, the allegations fail to state a claim 


because the duty to pay property taxes rested with the borrower, not the loan servicer. 


I. The claims against Newrez were not raised before the Magistrate and cannot be heard 
by the Circuit Court on appeal. 
 
Plaintiffs did not raise any claims against Newrez before the Magistrate, and these claims 


cannot be raised for the first time on appeal. Therefore, Plaintiffs’ claims must be dismissed under 


Rule 12(b)(1) for lack of jurisdiction.  


Circuit Courts, acting as an appellate court in a case heard by the magistrate, cannot 


consider questions that have not been presented to the magistrate. Indigo Assoc. v. Ryan Inv. Co., 


431 S.E.2d 271, 273 (S.C. Ct. App. 1993) (citing Sanders v., Hayes, 122 S.E. 572 (S.C. 1924)); 


Wilder Corp. v. Wilke, 497 S.E.2d 731, 733 (S.C. 1998) (“It is axiomatic that an issue cannot be 


raised for the first time on appeal, but must be raised to and ruled upon by the trial judge to be 


preserved for appellate review.”) (citing Creech v. South Carolina Wildlife and Marine Resources 


Dep’t, 491 S.E.2d 571 (S.C. 1997)). Litigants also must try the issues on appeal on the same theory 


of the case presented to the Magistrate. Indigo Assoc., 431 S.E.2d at 273–74 (“[T]he parties to an 


appeal from the magistrate court are restricted to the theory on which the case was tried in the 


magistrate court.”) (citing White v. Livingston, 98 S.E.2d 534, 537 (S.C. 1957)). Appeals from 


Magistrate’s Court are heard “upon all the papers in the case, including the testimony on the trial, 
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which shall be taken down in writing and signed by the witnesses, and the grounds of exception 


made, without the examination of witnesses in court.”  S.C. Code § 18-7-130.  Newrez was not a 


party to the original proceedings before the Magistrate and did not have an opportunity to present 


witnesses or evidence as part of the record before the Magistrate and would therefore be prejudiced 


by being joined as a defendant on new claims at this stage of the proceeding. 


Because Plaintiffs did not raise any claims against Newrez with the Magistrate court below 


and Newrez was not a part of those proceedings, the Circuit Court lacks jurisdiction to hear those 


claims on appeal, requiring dismissal.  Alternatively, the claims against Newrez should be severed 


and proceeded with separately pursuant to SCRCP 21. 


II. The Court should dismiss or stay the claims against Newrez and compel arbitration
under the terms of the Loan Agreement.


The claims against Newrez should be dismissed or stayed, and arbitration should be


compelled pursuant to the terms of the Loan Agreement and the Federal Arbitration Act. The 


Federal Arbitration Act (“FAA”) governs arbitration agreements in contracts involving interstate 


commerce and provides that such agreements are “valid, irrevocable, and enforceable.” 9 U.S.C. 


§ 2; One Belle Hall Prop. Owners Ass’n, Inc. v. Trammell Crow Residential Co., 791 S.E.2d 286,


290 (S.C. Ct. App. 2016). Further, the FAA preempts any conflicting provision of South Carolina 


law in agreements involving interstate commerce. Wilson v. Willis, 827 S.E.2d 167, 173 (S.C. 


2019); Bradley v. Brentwood Homes, Inc., 730 S.E.2d 312, 315 (S.C. 2012). 


Section 14 of the Loan Agreement states that “all disputes, claims, or controversies arising 


from or relating to this Contract or the parties thereto” are to be resolved by binding arbitration, 


subject only to the exceptions stated in the agreement.  See Exhibit A. Because the Loan 


Agreement involves interstate commerce, its arbitration clause is fully enforceable under the FAA 


and must be given effect notwithstanding any contrary state rule. South Carolina courts themselves 
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recognize that when the FAA applies, it supersedes inconsistent state provisions and ensures 


arbitration agreements are “valid, irrevocable, and enforceable.” 


Because the claims asserted against Newrez are subject to the arbitration provision, the 


Court should dismiss the claims or stay this proceeding and compel arbitration pursuant to the 


FAA and South Carolina law. 


III. In the alternative, the Amended Complaint should be dismissed for failure to state a
claim because Douglas, not Newrez, was obligated to pay taxes under the terms of the
Loan Agreement.


Even if Plaintiffs were able to insert additional claims on appeal from the Magistrate, and


even if the additional claims were not subject to arbitration, the claims against Newrez must be 


dismissed because Section 8 of the Manufactured Home Retail Installment Contract and Security 


Agreement (“Loan Agreement”) 1 signed by Plaintiff Dorothy Douglas2 expressly states that it is 


the borrower’s obligation to pay real estate taxes. See Exhibit A. Because Newrez had no 


contractual or legal duty to pay the real estate taxes underlying the sale of the subject manufactured 


home, the claims against it must be dismissed. To the extent Plaintiffs’ claims are based on a 


purported obligation to notify the South Carolina Department of Motor Vehicles (“SCDMV”) of 


1 The Court may properly take judicial notice of the Loan Agreement without converting the 
motion into one for summary judgment because Plaintiff has referenced Newrez’s lien in the 
Complaint, and it is indeed the sole purported basis for joining Newrez in this action.  See Brazell 
v. Windsor, 384 S.C. 512, 516, 682 S.E.2d 824, 826 (2009) (“In our view, allowing a trial court to
consider documents that are incorporated by reference in the complaint but not actually attached
thereto prevents a plaintiff from benefiting from his own oversight or from surviving a motion to
dismiss by intentionally omitting documents upon which their claims are based.”); Santos v. Harris
Inv. Holdings, LLC, 439 S.C. 214, 221, 886 S.E.2d 483, 486 (Ct. App. 2023) (finding that trial
court properly considered the lease agreement on a 12(b)(6) motion in a landlord-tenant dispute);
see also SCRE 201 (providing that a court may take judicial notice of facts that are not subject to
reasonable dispute and that such notice may be taken “at any stage of the proceeding”).


2 Plaintiff Sharon Covington is not a party to the Loan Agreement.  Newrez is unaware of any 
relevant contractual or other relationship it has to Ms. Covington, and none is alleged in the 
Amended Complaint. 
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Newrez’s status as lienholder, no such duty exists under South Carolina law. Accordingly, Plaintiff 


cannot state a viable claim for relief against Newrez under any recognized legal theory, and 


dismissal under Rule 12(b)(6) is warranted. 


CONCLUSION 


For the reasons stated above, Newrez respectfully requests that this Court grant its 


Motion to Dismiss and dismiss all counts against it in Plaintiffs’ Amended Complaint, or in the 


alternative, sever and stay the claims against Newrez and compel arbitration. 
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Submitted: September 3, 2025. 


/s/ G. Benjamin Milam 
G. Benjamin Milam (SC Bar No. 80311)
Bradley Arant Boult Cummings LLP
214 N. Tryon Street, Suite 3700
Charlotte, NC 28202
Telephone: (704) 338-6000
Facsimile: (704) 332-8858
bmilam@bradley.com


Attorney for Newrez, LLC d/b/a Shellpoint 
Mortgage Servicing  
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STATE OF SOUTH CAROLINA 


 


COUNTY OF MARLBORO 


 


Sharon Covington and Dorothy Douglas, 


 


 Plaintiffs, 


 


 v. 


 


1st Better Living 2, LLC; Marlboro 


County Delinquent Tax Collector; 


NewRez, LLC d/b/a Shellpoint Mortgage 


Servicing; 


 


 Defendants. 


) 


) 


) 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


FOURTH JUDICIAL CIRCUIT 


 


 


№  2025-CP-34-00154 


 


 


 


Notice of Motion and Plaintiffs’ Motion for 


Partial Summary Judgment 


 


 


 


 You will please take notice that Plaintiffs will move before this Court on Thursday, 


December 4, 2025, at 11:00 a.m. at the Marlboro County Courthouse, 105 E. Main Street, 


Bennettsville, SC 29512, pursuant to Rule 56, SCRCP, for summary judgment on their Second Cause 


of Action (Set Aside Tax Sale Deed). Plaintiffs would show the following in support of their motion: 


1. This case originates from Defendant 1st Better Living 2, LLC’s attempts to evict Plaintiff Sharon 


Covington from a mobile home (1998 Pioneer TMS No. 019-98-57-023) it bought at an invalid 


tax sale conducted by Defendant Marlboro County Delinquent Tax Collector. While there are 


other issues in this lawsuit, this motion concerns setting aside the tax sale.  


2. On November 6, 2023, the Marlboro County Delinquent Tax Collector purportedly sold the 1998 


Pioneer at a tax sale to Defendant 1st Better Living 2, LLC.1 The Marlboro County Delinquent 


Tax Collector issued a Bill of Sale for the 1998 Pioneer on October 4, 2024. (Exhibit A). 


3. It is well-settled "[t]ax sales must be conducted in strict compliance with statutory requirements.” 


In re Ryan Inv. Co., 335 S.C. 392, 395, 517 S.E.2d 692, 693 (1999). This tax sale contains at least 


three instances where the Marlboro County Delinquent Tax Collector did not strictly comply with 


South Carolina’s tax sale statute: 


 
1 The real property underneath the mobile home was not part of this tax sale, and it remains the 


property of Hampton McNeil, III, a non-party. 
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a. First, the Marlboro County Delinquent Tax Collector issued a Bill of Sale (Exhibit A) for


the 1998 Pioneer on October 4, 2024, over a month before the end of the redemption


period, which ended on November 7, 2024. See S.C. Code § 12-51-90 (Redemption period


is one year after tax sale); S.C. Code § 12-51-130 (Tax title to be issued after failure to


redeem during redemption period).


b. Second, the “NOTICE OF SEIZURE, LEVY & TAX SALE” contained in the Final Tax


Notice (Exhibit B) states that taxes are due “now”, creating an artificial deadline to pay.


Such an artificial deadline is grounds to void the tax sale. See Hawkins v. Bruno


Yacht Sales, 353 S.C. 31, 577 S.E.2d 202 (2003).


c. Third, the redemption notice (Exhibit C) was not mailed to the taxpayer (Plaintiff Dorothy


Douglas) certified mail, restricted delivery, return receipt requested, which was required


by South Carolina law. See S.C. Code § 12-51-120.


4. Each of the above errors independently constitute a lack of strict compliance with Title 12,


Chapter 51, and therefore the tax sale and the resulting Bill of Sale are null and void.


5. Accordingly, this Court must declare the October 4, 2024, Bill of Sale null and void, declare


Plaintiff Dorothy Douglas as the true and lawful owner of the 1998 Pioneer, order Defendant


Marlboro County Delinquent Tax Collector to refund Defendant 1st Better Living 2, LLC’s bid,


and grand such other and further relief as this Court deems just and proper.


Dated: 11/23/2025  /s/ Jason Scott Luck  


Jason Scott Luck (#73676) 


P.O. Box 47 


Bennettsville, SC 29512 


843.479.6863 (o)  


843.479.7222 (f) 


jason@luck.law 


Attorney for Plaintiffs 


Certificate of Service 


I certify on the date below I filed this document via 


South Carolina’s electronic filing system, thus serving 


all parties. See Section 4(e), SCEF.  


Dated:11/23/2025 /s/ Jason Scott Luck 
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EXHIBIT A
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 1  


STATE OF SOUTH CAROLINA 


 


COUNTY OF MARLBORO 


 


 


Sharon Covington and Dorothy Douglas, 


 


 Plaintiffs, 


 


 v. 


 


1st Better Living 2, LLC; Marlboro 


County Delinquent Tax Collector; 


NewRez, LLC d/b/a Shellpoint Mortgage 


Servicing; 


 


 Defendants. 


) 


) 


) 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


FOURTH JUDICIAL CIRCUIT 


 


 


№  2025-CP-34-00154 


 


 


 


Plaintiffs’ Memorandum in Opposition to 


Defendant NewRez, LLC d/b/a Shellpoint 


Mortgage Servicing’s Motion to Dismiss 


 


 


 


 


Plaintiffs submit the following, along with any argument made at hearing, in opposition to 


the Motion to Dismiss of Defendant NewRez, LLC d/b/a Shellpoint Mortgage Servicing: 


I. Plaintiffs have stated a claim for violation of the South Carolina Unfair Trade 


Practices Act. 


 As an introductory note, no Plaintiff should be forced to present evidence at the Rule 


12(b)(6) stage. The allegations of the Amended Complaint meet the modest requirement of 


plausibility. E.g. Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007); Ashcroft v. Iqbal, 556 U.S. 662 


(2009). Further, the Amended Complaint specifically notes other factual grounds “…that will be 


made apparent after a reasonable period of discovery, provided Shellpoint complies with South 


Carolina’s discovery rules.” (Amended Complaint ¶¶ 25.f, 31.f). As can be seen from the attached 


responses to Plaintiffs’ discovery requests, Shellpoint is not complying with its responsibilities 


under Rules 26, 33, 34, & 36, SCRCP. 


Shellpoint has, however, corresponded with the South Carolina Bureau of Financial 


Institutions (BOFI), regarding a complaint arising out of this matter. In its responses to BOFI, 


Shellpoint has provided certain loan history documents that it has charged Plaintiff Douglas 
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$324.40 for force-placed insurance since October 4, 2024 (the date of the tax sale). (BOFI_021 to 


022). These records also reflect that Shellpoint charged Plaintiff Douglas for force-placed 


insurance even after it inspected the property on or around January 23, 2025, and after it was served 


with the Amended Summons and Amended Complaint on May 28, 2025.1 (BOFI_021 & 022).  


Shellpoint’s charges for unnecessary insurance support a SCUPTA claim: 


As to unfair or deceptive conduct: In addition to the misconduct described in the Amended 


Complaint (¶ 31), Shellpoint has charged Plaintiff Douglas (and ultimately Plaintiff Covington, 


who made the loan payments) for force-placed insurance after the property was sold at tax sale, 


and also after being served with the Amended Summons and Complaint.  In addition to these acts 


simply not passing the “smell test”, they also violate Regulation X’s requirement to investigate 


before force-placing insurance and have a reasonable basis to assess it. See 12 C.F.R. § 1024.37. 


Shellpoint also had an obligation to investigate (and cancel force-placed insurance) after it received 


Plaintiffs’ Notice of Error. 12 C.F.R. § 1024.35. 


Further, Shellpoint procured force-placed insurance through Proctor Financial, a company 


with a long-standing relationship with Shellpoint, and ordered inspections through Guardian Asset 


Management, a corporate sister of Shellpoint. (BOFI_021 & 039). Plaintiffs do not believe these 


relationships were disclosed, or disclosed in a manner a person of reasonable intelligence could 


discern. This behavior certainly meets the “immoral, unethical, or oppressive” threshold of 


“unfair” activity. See Wogan v. Kunze, 366 S.C. 583, 606, 623 S.E.2d 107, 120 (Ct. App. 2005). It 


is also deceptive conduct, which is also prohibited by SCUPTA. See S.C. Code § 39-5-20. 


Finally, misconduct in the provision of force-placed insurance is a perennial issue of abuse 


with loan servicers, noted by the FTC and private plaintiffs. See, e.g., USA v. Select Portfolio 


1 On May 22, 2025, Shellpoint was also sent a Notice of Error under 12 C.F.R. § 1024.34, though 


without discovery it is unclear when it was received (likely late May of 2025) (attached). 
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Servicing, Inc., No. 03-12219-DPW (D.Mass. Order dated Sept. 4, 2007) available at 


https://tinyurl.com/3ebjtcph (last visited December 3, 2025); Saccoccio v. JP Morgan Chase Bank, 


13-21107-CIV-MORENO (S.D.Fla. Order dated Feb. 28, 2014) available at 


https://tinyurl.com/3mmtk7bb (last visited December 3, 2025). See S.C. Code § 39-5-20(b) (courts 


may be guided by federal courts’ interpretation of FTC). 


As to act in trade or commerce: The definition of “trade or commerce” is broad and includes 


activities in debt collection. E.g. In re Daniel, 137 B.R. 884 (Bankr. D.S.C. 1992). 


As to effect on public interest: The impact on the public interest can be proven by the 


potential for repetition, which may be demonstrated in either of two ways: (a) by showing the same 


kind of actions occurred in the past, thus making it likely they will continue to occur absent 


deterrence; or (b) by showing the company’s procedures create a potential for repetition of the 


unfair and deceptive acts. Turner v. Kellett, 426 S.C. 42, 48, 824 S.E.2d 466, 469 (Ct. App. 2019). 


Here, the documents from BOFI show these overcharges for insurance and inspections have been 


ongoing, and thus have been repeated. Further, the Select Portfolio Servicing and Saccoccio cases 


show how pervasive this flavor of misconduct is in the loan servicing industry. 


As to damages: At a bare minimum, there exists the overpayment for force-placed 


insurance. Shellpoint’s violations were “willful or knowing”, justifying treble damages and an 


award of attorney’s fees and costs. See S.C. Code § 39-5-140. 


As to standing: Plaintiff Dorothy Douglas is a party to the loan where this misconduct is 


taking place. Plaintiff Sharon Covington is the party who has been paying this loan for many years 


– it is her money that has been wrongfully taken by Shellpoint.
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II. Plaintiffs have stated a claim for negligence.


Again, Plaintiffs should not be required to produce evidence at the Rule 12(b)(6) stage, but


proof nonetheless exists to support the viability of their claims. A plaintiff, to establish a cause of 


action for negligence, must prove the following four elements: (1) a duty of care owed by 


defendant to plaintiff; (2) breach of that duty by a negligent act or omission; (3) resulting in 


damages to the plaintiff; and (4) damages proximately resulted from the breach of duty. Thomasko 


v. Poole, 349 S.C. 7, 561 S.E.2d 597 (2002).


As to duty: (First) “A duty to exercise reasonable care in giving information exists when 


the defendant has a pecuniary interest in the transaction.” Redwend Ltd. P'ship v. Edwards, 354 


S.C. 459, 474, 581 S.E.2d 496, 504 (Ct. App. 2003). Recovery of damages in a negligent


misrepresentation action is based upon negligent conduct and predicated upon a negligently made 


false statement where a party suffers either injury or loss as a consequence of relying upon the 


misrepresentation.  Evans v. Rite Aid Corp., 324 S.C. 269, 478 S.E.2d 846 (1996); Gruber v. Santee 


Frozen Foods, Inc., 309 S.C. 13, 419 S.E.2d 795 (Ct. App. 1992).  


(Second) Plaintiffs have alleged that certain agreements between the owner of this loan and 


Shellpoint create a duty to act in the best interests of Plaintiff Douglas.2 (¶ 28). This Court has 


previously found that internal servicing procedures (created pursuant to the agreement(s) 


referenced in the Amended Complaint) create a duty to others. See Pate v. Fay Servicing, LLC, 


No. 2021-CP-34-00018, 2023 WL 2320847 (S.C.Com.Pl. Order dated Feb. 27, 2023). 


(Third) Federal law creates a duty for mortgage/loan servicers like Shellpoint to provide 


accurate and truthful information in their billing statements. E.g. 12 C.F.R. § 1026.41. Violation 


of a statute can constitute negligence per se. E.g. Whitlaw v. Kroger Co., 306 S.C. 51, 410 S.E.2d 


2 Plaintiff Covington would also argue these duties run to her through her payment of Douglas’s 


mortgage payments, making her a person foreseeably harmed by Shellpoint’s misconduct. 
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251 (1991); Trivelas v. SC Dep't of Transp., 348 SC 125, 134, 558 SE2d 271, 275 (Ct. App. 2001). 


As to breach: Shellpoint’s mortgage statements for this loan state that it was escrowing 


“taxes and insurance”. (BOFI_041 & 042). Upon information and belief, Shellpoint will admit it 


did not, and never did, place any funds in escrow for taxes. 


As to proximate cause: The mobile home in question in this case was sold at tax sale for 


nonpayment of taxes. But for the misleading mortgage statements, it could have been paid. 


As to damages: Plaintiff Dorothy Douglas has lost her property, Plaintiff Sharon Covington 


has lost her home. The values of these losses can be established at trial. Both Plaintiffs have been 


subjected to needless litigation, mental stress, anguish, and embarrassment. Shellpoint’s violations 


of statute open the possibility of punitive damages. See Wise v. Broadway, 315 S.C. 273, 433 


S.E.2d 857 (1993) (violation of statute evidence of recklessness and willfulness). 


As to standing: Plaintiff Dorothy Douglas has lost her property, Plaintiff Sharon Covington 


has lost her home (and her money). Both have suffered concrete injury by Shellpoint’s acts. 


III. Sharon Covington cannot be compelled to arbitrate her claims.


Generally, arbitration is a matter of contract and a party cannot be required to submit to


arbitration any dispute which he or she has not agreed to arbitrate. E.g. International Paper Co. v. 


Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 416 (4th Cir. 2000); Rarely, a 


nonsignatory may be compelled to participate under an estoppel theory; however, the nonsignatory 


must be aware of the agreement and has benefitted from the agreement. Id. at 418. There is no 


evidence the elements of estoppel have been met here, and Sharon Covington’s claims may 


proceed before this Court. 


IV. The action to set aside the tax Bill of Sale cannot be compelled to arbitration.


To the extent the arbitration provision in this action applies, the Delinquent Tax Collector


has not consented to arbitration, nor has it asserted it as a defense in its answer. See Rule 12(h), 
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6  


SCRCP (waiver of defenses). 


V. Dorothy Douglas’s negligence and SCUPTA claims cannot be compelled to


arbitration.


The cruelly broad arbitration provision of the relevant contract (BOFI_005 & 006) is


asserted under the Federal Arbitration Act. Courts evaluate motions to compel arbitration under 


the FAA under a summary judgment-like standard. Berkeley Cnty. Sch. Dist. v. Hub Int'l Ltd., 944 


F.3d 225, 234 (4th Cir. 2019). The party seeking to compel arbitration "bears the burden of


establishing the existence of a binding contract to arbitrate the dispute." Minnieland Priv. Day 


Sch., Inc. v. Applied Underwriters Captive Risk Assurance Co., 867 F.3d 449, 456 (4th Cir. 2017). 


The contract that contains the arbitration provision at issue is between Dorothy Douglas of 


Bennettsville, S&G Enterprises of Darlington, and Green Tree Financial Servicing Corporation of 


Columbia. (BOFI_004). If the buyer, seller, and the collector of payments all reside in South 


Carolina, then the activity within the contract is intrastate. The FAA does not apply to intrastate 


contracts. See Flexon v. PHC-Jasper, Inc., 399 S.C. 83, 731 S.E.2d 1 (Ct. App. 2012). Certainly 


the relevant contract contains recitations that it implicates interstate commerce, but that language 


is boilerplate and provided by the seller. Thus, it is to be construed unfavorably against the seller, 


and the holder of this contract, by its terms, stands in the shoes of the seller. E.g. State v. Willis, 


409 S.C. 183, 762 S.E.2d 3 (2014) (contra proferentem). 


Further, the arbitration provision is unconscionable. “’At its core, unconscionability is 


defined "as the absence of meaningful choice on the part of one party due to one-sided contract 


provisions, together with terms which are so oppressive that no reasonable person would make 


them and no fair and honest person would accept them.’” Damico v. Lennar Carolinas, LLC, 437 


S.C. 596, 879 S.E.2d 746 (2022) (quoting Fanning v. Fritz's Pontiac-Cadillac-Buick, Inc., 322


S.C. 399, 403, 472 S.E.2d 242, 245 (1996)). Contracts of adhesion, such as the one in this case,


are viewed with “considerable skepticism” and such contracts are “strong indicator[s]” of lack of 
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meaningful choice. Id. 


In addition to the lack of meaningful choice, the contract (and arbitration provision) at issue 


in this action is oppressively one-sided. While the buyer loses all access to the courts, the 


seller/holder of the contract may still, at its option, to enforce a security agreement, sue for breach 


of contract, or foreclose on a property secured by a mortgage. (BOFI_006). Further, if the 


seller/holder pursues remedies in court, it still has the right to compel any counterclaim against it 


to arbitration. (BOFI_006). Further, only the seller/holder has a right to pursue attorney’s fees 


under the contract (which applies to the arbitration provision). (BOFI_005). These provisions, 


forced upon Dorothy Douglas in this contract of adhesion, are sufficiently oppressive and one-


sided to warrant finding it unenforceable under the doctrine of unconscionability.  


Conclusion 


Shellpoint’s motion must be denied. 


Dated: 12/04/2025 /s/ Jason Scott Luck 


Jason Scott Luck 


P.O. Box 47 


Bennettsville, SC 29512 


843.479.6863 (o)  


843.479.7222 (f) 


jason@luck.law 
Certificate of Service 


I certify on the date below I filed this document via 


South Carolina’s electronic filing system, thus serving 


all parties. See Section 4(e), SCEF.  


Dated:12/04/2025 /s/ Jason Scott Luck 
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RESPONSE: Defendant objects to this request on the grounds that it seeks admission 


as to a matter of law. Defendant further objects to this request on the grounds that Plaintiff 


Douglas did not pay funds into her escrow account for real estate taxes. Subject to and 


without waiving its objections, Defendant states only that its obligations are determined by 


the Loan Agreement and governing law. Except as expressly admitted, this request is denied. 


5. Admit Defendant NewRez, LLC d/b/a Shellpoint Mortgage Servicing demanded


payments from Plaintiff Douglas after the tax sale of the 1998 Pioneer at issue in this action. 


RESPONSE: Defendant states that it has sent correspondence to Plaintiff Douglas 


accurately stating the amounts due on her loan, and which continue to be due 


notwithstanding the purported loss of the collateral. Except as stated herein, denied. 


Submitted: July 21, 2025. 


13 


/s/ G. Benjamin Milam 
G. Benjamin Milam (SC Bar No. 80311)
Bradley Arant Boult Cummings LLP
214 N. Tryon Street, Suite 3700
Charlotte, NC 28202
Telephone: (704) 338-6000
Facsimile: (704) 332-8858
bmilam-ti'1bradley .com


Attorney for Newrez, LLC dlbla Shellpoint 
Mortgage Servicing 
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June 27, 2025 


Via Electronic Mail and U.S. Mail 


Jason Scott Luck 
P.O. Box 47 
Bennettsville, SC 29512 
jason@luck.law 


Kim Derrick 
Professional Auditor 
South Carolina Board of Financial Institutions 
Consumer Finance Division 
1205 Pendleton St., Ste. 306 
Columbia, SC 29201 
Kim.Derrick@bofi.sc.gov 


Re: Loan Number:  ******1744  
SCDCA Case Number: Unknown 
Mortgagors:  Sharon Covington and Dorothy Douglas 


Dear Mr. Luck and Ms. Derrick: 


On behalf of Newrez LLC d/b/a Shellpoint Mortgage Servicing (“Newrez”), this letter responds 
to a complaint submitted by Mr. Luck on behalf of Sharon Covington and Dorothy Douglas on 
May 22, 2025, with the South Carolina Department of Consumer Affairs (“SCDCA”).  It 
additionally responds to a putative notice of error and/or request for information submitted by 
Mr. Luck to Newrez on the same date, raising identical allegations.   


The complaint alleges that Newrez failed to notify the South Carolina Department of Motor 
Vehicles (“SCDMV”) of its lienholder status, failed to escrow for or otherwise ensure payment 
of property taxes, and failed to redeem the property after the tax sale. It further alleges that 
Newrez improperly demanded payment on a lien that was allegedly extinguished as a result of 
the sale. After investigating the dispute, we have concluded that under the terms of the parties’ 
loan agreement, Dorothy Douglas was responsible for paying the taxes associated with the 
manufactured home, not Newrez. Specifically, the Manufactured Home Retail Installment 
Contract signed by Ms. Douglas affirms that the borrower must pay real estate taxes, stating that 
“[Douglas] will . . . pay all taxes, charges and lot rent due for the Manufactured Home and the 
real estate it is located on[.]” 


In 1998, Ms. Douglas became the record owner of the manufactured home located at 122 Pearce 
Lane in Bennettsville, South Carolina. The mobile home is situated on real property owned by a 
third party, Hampton McNeil III. On August 14, 1998, Ms. Douglas signed a Manufactured 
Retail Installment Contract and Security Agreement (“Loan Agreement”) securing a loan in the 
amount of $53,327.78 for the purchase of the manufactured home and giving the lender a 
security interest in the manufactured home. We are unaware of any contractual or other 
relationship between the lender and Sharon Covington.   


BOFI_002


 
E


LE
C


T
R


O
N


IC
A


LLY
 F


ILE
D


 - 2025 D
ec 04 7:26 A


M
 - M


A
R


LB
O


R
O


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2025C
P


3400154


75







Letter to J. Luck 
June 27, 2025 
Page 2 


Newrez began servicing the loan on March 25, 2020. On November 6, 2023, the Marlboro 
County Delinquent Tax Collector conducted a tax sale of the mobile home due to delinquent 
property taxes. The property was sold to 1st Better Living 2, LLC, which subsequently obtained 
a Bill of Sale dated October 4, 2024, purportedly transferring ownership of the manufactured 
home. Following the tax sale, on May 6, 2025, the Marlboro County Magistrate Court issued a 
writ of ejectment against Ms. Covington. Ms. Covington and Ms. Douglas have appealed and are 
contesting the validity of the tax sale. 


Our investigation shows that the loan was escrowed only for hazard insurance and not for taxes, 
as reflected by the projected payments shown on Ms. Douglas’ annual escrow statements.  Under 
the above-quoted language in the loan agreement, Ms. Douglas remained responsible for paying 
property taxes under the loan documents. Newrez had no obligation to pay taxes on the 
manufactured home.  Similarly, we are unaware of any requirement under South Carolina law for 
the lender to update the Department of Motor Vehicles regarding a transfer of the loan.   


Based on our review and investigation of the allegations, we find no evidence of a servicing error 
by Newrez in connection with the tax sale. For convenience, I am attaching a copy of the Loan 
Agreement, as well as the annual escrow statements dated February 6, 2023, and February 9, 
2024. 


Please let me know if you have any questions or concerns regarding the matters expressed in this 
letter.  If you require further assistance relating to this response, you may contact me at (704) 338-
6049. 


Sincerely, 


BRADLEY ARANT BOULT CUMMINGS, LLP 


G. Benjamin Milam
GBM/md 
Enclosures 
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July 3, 2025 
 
Via Electronic Mail and U.S. Mail 
 
Jason Scott Luck 
P.O. Box 47 
Bennettsville, SC 29512 
jason@luck.law 
 
Kim Derrick 
Professional Auditor 
South Carolina Board of Financial Institutions 
Consumer Finance Division 
1205 Pendleton St., Ste. 306 
Columbia, SC 29201 
Kim.Derrick@bofi.sc.gov 
 


Re: Loan Number:   ******1744    
 SCDCA Case Number: Unknown 
 Mortgagor:   Dorothy Douglas 


 
Dear Mr. Luck and Ms. Derrick: 
 
On behalf of Newrez LLC d/b/a Shellpoint Mortgage Servicing (“Newrez”), this letter 
supplements my previous letter dated June 27, 2025, for the purpose of addressing Sharon 
Covington and Dorothy Douglas’s allegation that Newrez has acted improperly by “demanding 
and accepting payment after Shellpoint’s lien had allegedly been dissolved by judicial sale.”  To 
the extent this allegation is premised on the assumption that the tax sale eliminated Ms. Douglas’ 
obligation to repay her loan, it is erroneous for the reasons discussed below. 
 
The Manufactured Home Retail Installment Contract signed by Dorothy Douglas on August 14, 
1998 promises repayment of a loan in the amount of $53,327.78.  It also grants a security interest 
in the manufactured home identified by Serial Number PH2619A3943AB (“Manufactured 
Home”) to further secure the repayment of the loan.  Ms. Douglas promised that she would “pay 
all taxes, charges and lot rent due for the Manufactured Home and the real estate it is located 
on.”  If Ms. Douglas did not comply with her obligation to pay taxes owed for the Manufactured 
Home and this resulted in the loss of the Manufactured Home to a tax sale, the loss of the home 
does not eliminate her obligation to repay the loan.  We understand that Ms. Covington and Ms. 
Douglas are presently seeking to set aside the tax sale.  Even if the sale is not set aside, however, 
there is nothing improper with Newrez demanding or accepting payments owed under the terms 
of the loan.   
 
Newrez’s records show that it received payments for the loan as recently as March 15, 2025.  
The last full payment was applied to the loan in the amount of $426.68 on February 28, 2025, 
which was applied to the installment due for December 2024.  Newrez also received an 
additional $73.32 on February 28, 2025, and $279.59 on March 15, 2025, which were applied to 
the loan as partial payments.  No subsequent payments have been received, and the loan remains 
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delinquent and due for the January 2025 installment.  A copy of the Loan History Summary for 
the loan is attached.   
 
I also wish to correct any misconception created by the subject line of my previous letter, which 
identified Sharon Covington and Dorothy Douglas as “mortgagors.”  Dorothy Douglas signed 
the Manufactured Home Retail Installment Contract for the above-referenced loan, which 
granted a security interest in the subject Manufactured Home.  I am not aware of any contractual 
or other relationship between the lender and Sharon Covington.   
 
We continue to find no evidence of a servicing error by Newrez in connection with the tax sale or 
its acceptance of payments for Ms. Douglas’ loan.  Please let me know if you have any questions 
or concerns regarding the matters expressed in this letter.  If you require further assistance relating 
to this response, you may contact me at (704) 338-6049. 


 
 
 


Sincerely, 
 
BRADLEY ARANT BOULT CUMMINGS, LLP 
 
 
 
G. Benjamin Milam 


GBM/md 
Enclosures 
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STATE OF SOUTH CAROLINA 


COUNTY OF MARLBORO 


Sharon Covington and Dorothy Douglas, 


Plaintiffs, 


v. 


1st Better Living 2, LLC; Marlboro 


County Delinquent Tax Collector; 


NewRez, LLC d/b/a Shellpoint Mortgage 


Servicing; 


Defendants. 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


FOURTH JUDICIAL CIRCUIT 


№  2025-CP-34-00154 


Second Amended Complaint 


(Appeal from Magistrate’s Court) 


(Set Aside Tax Title) 


(Negligence) 


(Unfair Trade Practices) 


Jury Trial Demanded 


Plaintiffs, complaining of the Defendants herein, would show this Court the following: 


1. Plaintiff Sharon Covington is a citizen and resident of Marlboro County, South Carolina.


2. Plaintiff Dorothy Douglas is a citizen and resident of Marlboro County, South Carolina.


3. Defendant 1st Better Living 2, LLC, is a limited liability company organized under the law of


the state of South Carolina. 


4. Defendant Marlboro County Delinquent Tax Collector is, upon information and belief, a


citizen and resident of Marlboro County, South Carolina and is a necessary party to this action under 


South Carolina law. 


5. Defendant NewRez, LLC d/b/a Shellpoint Mortgage Servicing is a limited liability company


organized under the law of the state of Delaware. 


6. This Court has jurisdiction over this matter and the parties, and venue is appropriate in this


county. 


7. The property at issue in this action (the “Property”) is a 1998 Pioneer 76 x 27 mobile home,


VIN PH2619GA3943A&B (TMS # 019-98-57-023). 


8. Title to the Property was issued to Plaintiff Dorothy Douglas in 1998.


9. The Property is situated at 122 Pearce Lane, Bennettsville, SC 29512, on real property owned


by Hampton McNeil, III (TMS # 034-00-01-114). 
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For a First Cause of Action 


(Appeal of Magistrate Court) 


(as to Defendant 1st Better Living 2, LLC) 


10. At all times relevant to this action, Plaintiff Sharon Covington legally resided in the Property


as her primary residence. 


11. After its purported purchase of the Property, Defendant 1st Better Living 2, LLC, sought to


evict Plaintiff Covington. See 1st Better Living 2, LLC v. Sharon P. Peterkin a/k/a Covington, 


2025CV3410100311. 


12. On or about May 6, 2025, the Marlboro County Magistrate Court issued a Writ of Ejectment


as to Plaintiff Covington. 


13. Plaintiff Covington timely appealed this decision to this Court on May 8, 2025.


14. The Magistrate’s Court erred in its decision by:


a. Failing to consider the existence of Defendant Shellpoint in the issuance of the Writ


of Ejectment;


b. Failing to notify Defendant Shellpoint of the proceedings;


c. Issuing a Writ of Ejectment when title to the Property is disputed;


d. Issuing a Writ of Ejectment when Hampton McNeil, III, the owner of the real property


where the Property is situated, was not given notice or an opportunity to be heard;


e. Failing to consider evidence submitted by Plaintiff Covington; and


f. Issuing a Writ of Ejectment when the Magistrate’s subject matter jurisdiction was in


question.


15. Plaintiff Covington further requests the opportunity to submit evidence pursuant to S.C. Code


§ 18-7-180.


16. Plaintiff Covington further requests a writ of supersedeas to the Marlboro County Magistrate’s


Court to suspend the execution of the Writ of Ejectment for nominal ($25.00) bond. 


17. Additionally and alternatively, Plaintiff Covington moves for a new trial under S.C. Code §


18-7-160 for the grounds set forth above.
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For a Second Cause of Action 


(Set Aside Tax Title) 


(as to all Defendants) 


18. Plaintiff Dorothy Douglas became record owner and taxpayer for the Property on or about


August 14, 1998. 


19. On November 6, 2023, Defendant Marlboro County Delinquent Tax Collector purportedly


sold the Property at a tax sale to Defendant 1st Better Living 2, LLC. 


20. Defendant 1st Better Living 2, LLC claims to be owner of the Property by virtue of a Bill of


Sale dated October 4, 2024. A true and correct copy of this Bill of Sale is attached as Exhibit A. 


21. Defendant Marlboro County Delinquent Tax Collector is charged with the responsibility of


conducting tax sales in strict compliance with the requirements of Title 12, Chapter 51, Code of Laws 


of South Carolina, 1976, as amended. 


22. Upon information and belief, Defendant Marlboro County Delinquent Tax Collector has not


strictly complied with South Carolina law, and particularly Title 12, Chapter 51, in the following 


particulars: 


a. by failing to notify Plaintiff Douglas and/or lienholders in compliance with S.C. Code


§ 12-51-40(b);


b. by failing to provide notice of the approaching end of the redemption period in


compliance with S.C. Code § 12-51-120;


c. by providing notice to the incorrect lienholder, or failing to provide notice to any


lienholder;


d. by preparing a Notice of Seizure, Levy & Tax Sale that created an artificial deadline


for payment of taxes (a true and correct copy of said notice is attached as Exhibit B);


e. in such other particulars as will be determined in discovery.


23. Since the tax sale was conducted in a manner which was not in strict compliance with Title


12, Chapter 51, the tax sale and the resulting Bill of Sale are null and void. 


24. Plaintiffs are informed and believes that they are entitled to an Order of this Court overturning


the tax sale, declaring the Bill of Sale to be void, and confirming the title of the Property in the name 


of the Plaintiff Dorothy Douglas. 
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For a Third Cause of Action 


(Negligence, Gross Negligence, Recklessness, Wantonness) 


(as to Defendant NewRez, LLC d/b/a Shellpoint Mortgage Servicing) 


25. Defendant NewRez, LLC d/b/a Shellpoint Mortgage Servicing has engaged in the following


misconduct: 


a. Failing to inform SCDMV of their status as lienholder;


b. Failing to prevent, via use of escrow funds or otherwise, a tax sale of the Property;


c. Failing to redeem the Property after tax sale;


d. Demanding and accepting payment after Shellpoint’s lien had allegedly been


dissolved by judicial sale;


e. Threatening seizure of the Property after Shellpoint’s lien had allegedly been


dissolved by judicial sale;


f. Such other particulars that will be made apparent after a reasonable period of


discovery, provided Shellpoint complies with South Carolina’s discovery rules.


26. Shellpoint’s misconduct violates Title 37 of the South Carolina Consumer Protection Code,


S.C. Code § 37-22-110 et seq., and particularly S.C. Code § 37-22-190. 


27. Plaintiffs are within the class of persons for which the above-referenced criminal statutes were


enacted, and the purpose of these statutes were to protect persons such as the Plaintiffs; as such, it 


creates a duty to the Plaintiffs that Shellpoint has breached as set forth above. 


28. Upon information and belief, one or more agreements between the current owner of the loan


used to purchase the Property and Shellpoint or its legal predecessor(s) (including agreements 


potentially named: “Pooling and Servicing Agreement” or “Servicing Agreement” or “Flow Servicing 


Agreement”) creates a duty for Shellpoint to act in the best interests of Plaintiff Douglas in the 


administration of her escrow account and to generally exercise due care in the administration of her 


escrow account, which was breached as set forth above. 


29. Further, Shellpoint’s statements for the loan in question falsely represented that Shellpoint


was escrowing funds for “taxes and insurance”. 


30. As the servicer, Shellpoint had a pecuniary interest in making this representation, and as the


debtor and tenant of the property, the Plaintiffs justifiably and reasonably relied on this representation. 


31. Shellpoint has a duty to provide accurate and truthful information in these billing statements


under the common law and, inter alia, 12 C.F.R. § 1026.41, and the statements falsely representing 


an escrow for “taxes and insurance” breached this duty of care. 


32. As a proximate result of Shellpoint’s negligence, gross negligence, recklessness, willfulness,


and wantonness, Plaintiffs have been damaged in the amount of the value of the Property, value of 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2026 Jan 02 10:57 A


M
 - M


A
R


LB
O


R
O


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2025C
P


3400154


63
119







5  


payments on an allegedly void loan, emotional distress and frustration, damage to their credit, shame 


and approbation, and such other damages to be determined after a reasonable period of discovery. 


33. Plaintiffs are entitled to actual, compensatory, and punitive damages in an amount to be


determined by the trier of fact. 


For a Fourth Cause of Action 


(Unfair Trade Practices) 


(as to Defendant NewRez, LLC d/b/a Shellpoint Mortgage Servicing) 


34. Shellpoint has engaged in a number of immoral, unethical, oppressive, and/or deceptive acts


in commerce, to wit: 


a. Failing to inform SCDMV of their status as lienholder;


b. Failing to prevent, via use of escrow funds or otherwise, a tax sale of the Property;


c. Failing to redeem the Property after tax sale;


d. Demanding and accepting payment after Shellpoint’s lien had allegedly been


dissolved by judicial sale;


e. Threatening seizure of the Property after Shellpoint’s lien had allegedly been


dissolved by judicial sale;


f. Charging for force-placed insurance after the Property was sold at tax sale (a violation


of, inter alia, “Regulation X” and Section 5(a)(1) of the Federal Trade Commission


Act);


g. Charging for force-placed insurance after being served with the Amended Summons


and Amended Complaint in this matter (a violation of, inter alia, “Regulation X” and


Section 5(a)(1) of the Federal Trade Commission Act);


h. Charging for force-placed insurance provided by Proctor Financial, a company with a


long-standing relationship with Shellpoint, and, upon information and belief, this


relationship was not disclosed or was disclosed in a manner undiscernible to a person


of reasonable intelligence (a violation of, inter alia, “Regulation X” and Section


5(a)(1) of the Federal Trade Commission Act);


i. Charging for inspections provided by Guardian Asset Management, a corporate sister


of Shellpoint, and, upon information and belief, this relationship was not disclosed or


was disclosed in a manner undiscernible to a person of reasonable intelligence (a


violation of, inter alia, “Regulation X” and Section 5(a)(1) of the Federal Trade


Commission Act); and


j. Such other particulars that will be made apparent after a reasonable period of


discovery, provided Shellpoint complies with South Carolina’s discovery rules.
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35. The acts described above constitute violations of the South Carolina Unfair Trade Practices 


Act (SCUPTA), S.C. Code § 39-5-10 et seq.  


36. The acts described above impact the public interest, and they are capable of repetition, as 


Shellpoint is engaged in the business (i.e., commerce in the state of South Carolina) of servicing loans 


and mortgages. 


37. As a direct and proximate result of the above-described violations of SCUPTA, Plaintiffs have 


been injured as described above and are entitled to actual, compensatory, and treble damages for the 


value of the Property, the value of payments on an allegedly void loan, emotional distress and 


frustration, damage to their credit, shame and approbation, and such other damages to be determined 


after a reasonable period of discovery. Plaintiffs are also entitled to their attorney’s fees and costs and 


an injunction prohibiting Shellpoint’s unfair and deceptive trade practices. 


 


Wherefore, the Plaintiffs pray that: (a) the tax sale be declared null and void; (b) the Bill of 


Sale conveying the Property be declared null and void; (c) this Court award Plaintiffs such actual, 


compensatory, punitive, and/or treble damages in an amount determined by the trier of fact; (d) 


this Court award Plaintiffs their attorney’s fees and costs; (e) this Court enjoin Shellpoint’s unfair 


and deceptive trade practices; and (f) this Court award Plaintiffs such other and further relief as it 


deems just and proper. 


 


 


Dated: 01/02/2026     /s/ Jason Scott Luck    


Jason Scott Luck (#73676) 


P.O. Box 47 


Bennettsville, SC 29512 


843.479.6863 (o)  


843.479.7222 (f) 


jason@luck.law 


Attorney for Plaintiffs 


  


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2026 Jan 02 10:57 A


M
 - M


A
R


LB
O


R
O


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2025C
P


3400154


121







7  


STATE OF SOUTH CAROLINA 


COUNTY OF MARLBORO 


Sharon Covington and Dorothy Douglas, 


Plaintiffs, 


v. 


1st Better Living 2, LLC; Marlboro 


County Delinquent Tax Collector; 


NewRez, LLC d/b/a Shellpoint Mortgage 


Servicing; 


Defendants. 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


FOURTH JUDICIAL CIRCUIT 


№  2025-CP-34-00154 


Second Amended Summons 


To the Defendants above-named: 


You are hereby summoned and required to appear and defend by answering the Amended 


Complaint in this action, of which a copy is herewith served upon you, and to serve a copy of your 


Answer on the subscribers at their offices, P.O. Box 47, Bennettsville, SC 29512, within thirty 


(30) days after the service hereof, exclusive of the day of such service, except that the United States


of America, if named, shall have sixty (60) days to answer after the service hereof, exclusive of 


the day of such service; and if you fail to do so, judgment by default will be rendered against you 


for the relief demanded in the Amended Complaint. 


Dated: 01/02/2026 /s/ Jason Scott Luck  


Jason Scott Luck (#73676) 


P.O. Box 47 


Bennettsville, SC 29512 


843.479.6863 (o)  


843.479.7222 (f) 


jason@luck.law 


Attorney for Plaintiffs 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________ 


APPEAL FROM MARLBORO COUNTY 
Court of Common Pleas 


The Honorable Robert E. Hood 
__________ 


Case No.: 2025CP3400154 
__________ 


Sharon Covington and Dorothy Douglas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondents, 


v. 


1st Better Living 2, LLC; Marlboro County Delinquent Tax Collector;  
Newrez, LLC d/b/a Shellpoint Mortgage Servicing . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellants. 


__________ 


NOTICE OF APPEAL 
__________ 


Appellant Newrez, LLC d/b/a Shellpoint Mortgage appeals from the order of the Marlboro 


County Court of Common Pleas, 4th Judicial Circuit denying its Motion to Dismiss, including 


denial of enforcement of an agreement to arbitrate, which was entered by the Honorable Robert E. 


Hood. The Court issued a final written order on December 8, 2025. A copy of the order is attached 


and provided to the Court of Appeals with this Notice. Written notice of entry of the final order 


was received by the Appellant on December 9, 2025.  


[remainder of page intentionally blank] 
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Respectfully submitted this 8th day of January 2026. 


/s/ G. Benjamin Milam 
G. Benjamin Milam (S.C. Bar No. 80311)
Bradley Arant Boult Cummings LLP
214 N. Tryon Street, Suite 3700
Charlotte, NC 28202
Telephone: (704) 338-6000
Facsimile: (704) 332-8858
bmilam@bradley.com


Attorney for Newrez, LLC d/b/a Shellpoint 
Mortgage Servicing 


Other Counsel of Record: 


Jason Scott Luck 
P.O. Box 47 
Bennettsville, SC 29512 
(843) 479-6863 (o)
jason@luck.law


Attorney for Respondents Sharon Covington 
And Dorothy Douglas 


Tonya Copeland-Little 
521 W. Carolina Ave. 
Hartsville, SC 29550 
(843) 332-3202 (o)
(843) 250-5417 (c)
copelandlittlelaw@gmail.com


Attorney for 1st Better Living 2 


Andrew Foster McLeod 
222 Market Street 
Cheraw, SC 29520 
(843) 537-5204
amcleod@hmandrlaw.com


Attorney for Marlboro County  
Delinquent Tax Collector 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________ 


APPEAL FROM MARLBORO COUNTY 
Court of Common Pleas 


The Honorable Robert E. Hood 
__________ 


Case No.: 2025CP3400154 
__________ 


Sharon Covington and Dorothy Douglas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondents, 


v. 


1st Better Living 2, LLC; Marlboro County Delinquent Tax Collector;  
Newrez, LLC d/b/a Shellpoint Mortgage Servicing . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellants. 


__________ 


PROOF OF SERVICE 
__________ 


I certify that I served the notice of appeal by depositing a copy of it on the date shown 


below in the United States Mail, postage prepaid, addressed as follows: 


Jason Scott Luck 
P.O. Box 47 
Bennettsville, SC 29512 
(843) 479-6863 (o)
jason@luck.law


Attorney for Respondents Sharon Covington 
And Dorothy Douglas 


Tonya Copeland-Little 
521 W. Carolina Ave. 
Hartsville, SC 29550 
(843) 332-3202 (o)
(843) 250-5417 (c)
copelandlittlelaw@gmail.com


Attorney for 1st Better Living 2 
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Andrew Foster McLeod 
222 Market Street 
Cheraw, SC 29520 
(843) 537-5204
amcleod@hmandrlaw.com


Attorney for Marlboro County  
Delinquent Tax Collector 


This the 8th day of January 2025. 


/s/ G. Benjamin Milam 
G. Benjamin Milam
Attorney for Newrez, LLC d/b/a Shellpoint
Mortgage Servicing
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FORM 4 


STATE OF SOUTH CAROLINA      JUDGMENT IN A CIVIL CASE 


COUNTY OF       


IN THE COURT OF COMMON PLEAS    CASE NO.       


            


PLAINTIFF(S) DEFENDANT(S) 


DISPOSITION TYPE (CHECK ONE) 


JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  


ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other 


ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


arbitration award;  


 Other 


STAYED DUE TO BANKRUPTCY


DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


 Affirmed;   Reversed;   Remanded;  


 Other   


NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.  See Page 2 for additional information. 


For Clerk of Court Office Use Only 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


 


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Sharon Covington for Sharon Covington
Sharon Covington for Sharon Covington


12/08/2025


✔


2025CP3400154


This matter was before the Court on Thursday, December 4, 2025, at 11:00 a.m., upon the Respondent Newrez, LLC d/b/a Shellpoint Mortgage
Servicing’s Motion to Dismiss Counterclaims, or in the Alternative, Motion to Sever. George Milam was present on behalf of Respondent
Newrez, LLC d/b/a Shellpoint Mortgage Servicing. Tonya Little was present on behalf of Respondent 1st Better Living 2, LLC. Andrew McLeod
was present on behalf of Respondent Marlboro County Delinquent Tax Collector. Jason Luck was present on behalf of Appellants Sharon
Covington and Dorothy Douglas.


The Court heard arguments from all parties. After consideration of the record, arguments made, and the applicable law, the Court finds that the
Respondent Newrez, LLC d/b/a Shellpoint Mortgage Servicing’s Motion to Dismiss Counterclaims is denied. The Court further finds that the
Respondent’s alternative Motion to Sever is also denied.


1st Better Living 2, LLC et alSharon Covington et al


Marlboro


✔


✔


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 D


ec 09 11:44 A
M


 - M
A


R
LB


O
R


O
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2025C


P
3400154


127
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Court Reporter: 


E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Marlboro Common Pleas


Case Caption: Sharon  Covington VS   1st Better Living 2, LLC


Case Number: 2025CP3400154


Type: Order/Electronic Form 4


So Ordered


s/ R.E. Hood #2164


Electronically signed on 2025-12-08 17:20:27     page 3 of 3
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STATE OF SOUTH CAROLINA 


COUNTY OF MARLBORO 


IN THE COURT OF COMMON PLEAS 


FOURTH JUDICIAL CIRCUIT 


SHARON COVINGTON AND DOROTHY 
DOUGLAS, 


          Plaintiffs, 


          v. 


IST BETTER LIVING 2, LLC; MARLBORO 
COUNTY DELINQUENT TAX 
COLLECTOR; NEWREZ, LLC d/b/a 
SHELLPOINT MORTGAGE SERVICING, 


          Defendants. 


Case No. 2025-CP-34-00154 


DEFENDANT NEWREZ LLC d/b/a 
SHELLPOINT MORTGAGE 
SERVICING’S ANSWER TO 
PLAINTIFFS’ SECOND AMENDED 
COMPLAINT 


Defendant, Newrez LLC d/b/a Shellpoint Mortgage Servicing (“Newrez”) answers 


Plaintiffs’ Second Amended Complaint as follows: 


1. Newrez lacks knowledge or information sufficient to form a belief as to the truth of


the allegations in paragraph 1 of the Second Amended Complaint and therefore denies them.  


2. Newrez lacks knowledge or information sufficient to form a belief as to the truth of


the allegations in paragraph 2 of the Second Amended Complaint and therefore denies them. 


3. Newrez lacks knowledge or information sufficient to form a belief as to the truth of


the allegations in paragraph 3 of the Second Amended Complaint and therefore denies them. 


4. Upon information and belief, Newrez admits the allegations in Paragraph 4 of the


Second Amended Complaint 


5. Newrez admits the allegations in paragraph 5 of the Second Amended Complaint.


6. Newrez denies that this Court has jurisdiction over the claims against Newrez in


this matter. 


7. Newrez admits the allegations in paragraph 7 of the Second Amended Complaint.
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8. Newrez admits the allegations in paragraph 8 of the Second Amended Complaint.


9. Upon information and belief, Newrez admits the allegations in paragraph 9 of the


Second Amended Complaint. 


For a First Cause of Action 
(Appeal of Magistrate Court) 


(as to Defendant 1st Better Living 2, LLC) 


10. The allegations in paragraph 10 are not directed at Newrez, and therefore no


response is required. To the extent a response is required, Newrez lacks knowledge or information 


sufficient to form a belief as to the truth of the allegations in paragraph 10 of the Second Amended 


Complaint and therefore denies them. 


11. The allegations in paragraph 11 are not directed at Newrez, and therefore no


response is required. To the extent a response is required, Newrez lacks knowledge or information 


sufficient to form a belief as to the truth of the allegations in paragraph 11 of the Second Amended 


Complaint and therefore denies them. 


12. The allegations in paragraph 12 are not directed at Newrez, and therefore no


response is required. To the extent a response is required, Newrez admits the allegations in 


paragraph 12 of the Second Amended Complaint.  


13. The allegations in paragraph 13 are not directed at Newrez, and therefore no


response is required. To the extent a response is required, Newrez lacks knowledge or information 


sufficient to form a belief as to the truth of the allegations in paragraph 13 of the Second Amended 


Complaint and therefore denies them. 


14. The allegations in paragraph 14 are not directed at Newrez and contains conclusions


of law; therefore, no response is required. To the extent a response is required, Newrez lacks 
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knowledge or information sufficient to form a belief as to the truth of the allegations in paragraph 


14 of the Second Amended Complaint and therefore denies them. 


15. The allegations in paragraph 15 are not directed at Newrez, and therefore no


response is required. To the extent a response is required, Newrez denies that Plaintiffs are entitled 


to the relief sought in paragraph 15 of the Second Amended Complaint, or any relief whatsoever. 


16. The allegations in paragraph 16 are not directed at Newrez, and therefore no


response is required. To the extent a response is required, Newrez denies that Plaintiffs are entitled 


to the relief sought in paragraph 16 of the Second Amended Complaint, or any relief whatsoever. 


17. The allegations in paragraph 17 are not directed at Newrez, and therefore no


response is required. To the extent a response is required, Newrez denies that Plaintiffs are entitled 


to the relief sought in paragraph 17 of the Second Amended Complaint, or any relief whatsoever. 


For a Second Cause of Action 
(Set Aside Tax Title) 
(as to all Defendants) 


18. Newrez admits the allegations in paragraph 18 of the Second Amended Complaint.


19. Newrez lacks knowledge or information sufficient to form a belief as to the truth of


the allegations in paragraph 19 of the Second Amended Complaint and therefore denies them. 


20. Newrez lacks knowledge or information sufficient to form a belief as to the truth of


the allegations in paragraph 20 of the Second Amended Complaint and therefore denies them. 


21. Newrez admits the allegations in paragraph 21 of the Second Amended Complaint.


22. Paragraph 22 contains conclusions of law to which no response is required. To the


extent a response is required, upon information and belief, the procedures used for the subject tax 


sale are deficient for the reasons set forth in Paragraph 22, or otherwise. 
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23. Paragraph 23 contains conclusions of law to which no response is required. To the


extent a response is required, upon information and belief Newrez states that the tax sale is due to 


be set aside for the reasons stated by Plaintiff, or otherwise. 


24. Paragraph 24 contains conclusions of law to which no response is required. To the


extent a response is required, upon information and belief Newrez states that the tax sale is due to 


be set aside for the reasons stated by Plaintiff. 


For a Third Cause of Action 
(Negligence, Gross Negligence, Recklessness, Wantonness) 


(as to Defendant NewRez, LLC d/b/a Shellpoint Mortgage Servicing) 


25. Newrez denies the allegations in paragraph 25 of the Second Amended Complaint.


26. Paragraph 26 contains conclusions of law to which no response is required. To the


extent a response is required, Newrez denies the allegations in paragraph 26 of the Second 


Amended Complaint.  


27. Paragraph 27 contains conclusions of law to which no response is required. To the


extent a response is required, Newrez denies the allegations in paragraph 27 of the Second 


Amended Complaint. 


28. Paragraph 28 states conclusions of law to which no response is required.  To the


extent a response is required, Newrez denies such allegations. 


29. The periodic statements for the subject loan speak for themselves and Newrez


denies any allegations inconsistent therewith. Except as stated herein, Newrez denies the 


allegations in Paragraph 29.  


30. Paragraph 30 contains conclusions of law to which no response is required. To the


extent a response is required, Newrez denies such allegations. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2026 Jan 16 8:56 A


M
 - M


A
R


LB
O


R
O


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2025C
P


3400154


77
133







5 


31. Paragraph 31 contains conclusions of law to which no response is required. To the


extent a response is required, Newrez denies such allegations.  


32. Newrez denies the allegations in Paragraph 32.


33. Newrez denies that Plaintiffs are entitled to the relief sought in paragraph 33 of the


Second Amended Complaint, or any relief whatsoever.  


For a Fourth Cause of Action 
(Unfair Trade Practices) 


(as to Defendant NewRez, LLC d/b/a Shellpoint Mortgage Servicing) 


34. Newrez denies the allegations in paragraph 34 of the Second Amended Complaint.


35. Paragraph 35 contains conclusions of law to which no response is required. To the


extent a response is required, Newrez denies the allegations in paragraph 35 of the Second 


Amended Complaint. 


36. Paragraph 36 contains conclusions of law to which no response is required. To the


extent a response is required, Newrez denies the allegations in paragraph 36 of the Second 


Amended Complaint. 


37. Newrez denies the allegations in Paragraph 37.


38. Newrez denies that Plaintiffs are entitled to the relief sought in their prayer for relief


as to Newrez.  Newrez denies each and every allegation not expressly admitted herein. 


FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 


Plaintiffs fail to state a claim upon which relief can be granted. 


SECOND AFFIRMATIVE DEFENSE 
(Lack of Subject Matter Jurisdiction) 


Plaintiffs improperly attempt to bring claims against Newrez that were not part of the 


matter heard by the Magistrate prior to the instant appeal. 
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THIRD AFFIRMATIVE DEFENSE 
(Arbitration 


Plaintiffs’ claims are subject to an arbitration agreement, and should be dismissed or stayed 


pending arbitration. 


FOURTH AFFIRMATIVE DEFENSE 
(Contributory/Comparative Negligence) 


Plaintiffs’ claims are barred or limited by Plaintiffs’ own contributory or comparative 


negligence in connection with the tax sale. 


FIFTH AFFIRMATIVE DEFENSE 
(Failure to Mitigate) 


Any damages actually sustained by Plaintiffs should be barred or reduced proportionally 


to the extent they have failed to mitigate such losses.  


SIXTH AFFIRMATIVE DEFENSE 
(Lack of Duty) 


Defendant owes Plaintiffs no actionable duty supporting a negligence claim. 


SEVENTH AFFIRMATIVE DEFENSE 
(Economic Loss Rule) 


Plaintiffs’ claims are barred or limited by the Economic Loss Rule. 


EIGHTH AFFIRMATIVE DEFENSE 
(Proximate Cause) 


Defendant’s acts or omissions are not the proximate cause of any injury suffered by 


Plaintiffs. 


NINTH AFFIRMATIVE DEFENSE 
(Reservation of Additional Defenses) 


Defendant reserves the right to assert additional defenses should such additional defenses 


by identified in discovery. 
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Submitted: January 16, 2026. 
 


 
/s/ G. Benjamin Milam    
G. Benjamin Milam (SC Bar No. 80311) 
Bradley Arant Boult Cummings LLP 
214 N. Tryon Street, Suite 3700 
Charlotte, NC 28202 
Telephone: (704) 338-6000 
Facsimile: (704) 332-8858 
bmilam@bradley.com 
 
Attorney for Newrez, LLC d/b/a Shellpoint 
Mortgage Servicing  
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CERTIFICATE OF SERVICE 


I hereby certify that on this 16th day of January 2026, I filed a copy of the foregoing 


document via South Carolina’s electronic filing system, thus serving all parties. See Section 4(e), 


SCEF. 


/s/ G. Benjamin Milam 
G. Benjamin Milam
Attorney for Newrez, LLC d/b/a Shellpoint
Mortgage Servicing
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________ 


APPEAL FROM MARLBORO COUNTY 
Court of Common Pleas 


The Honorable Robert E. Hood 
__________ 


Case No.: 2025CP3400154 
__________ 


Sharon Covington and Dorothy Douglas, Respondents, 


v. 


1st Better Living 2, LLC; Marlboro County Delinquent Tax Collector; 
Newrez, LLC d/b/a Shellpoint Mortgage Servicing, Defendants, 


of which Newrez LLC d/b/a Shellpoint Mortgage Servicing is the Appellant. 
__________ 


AMENDED NOTICE OF APPEAL 
__________ 


Appellant Newrez LLC d/b/a Shellpoint Mortgage Servicing (“Appellant” or “Newrez”) 


appeals from the Order of the Honorable Robert E. Hood for the Marlboro County Court of 


Common Pleas, 4th Judicial Circuit denying its Motion to Dismiss, including denial of 


enforcement of an agreement to arbitrate, which was entered on December 9, 2025 (“December 9, 


2025 Order”), and from the Order of the Honorable Robert E. Hood for the Marlboro County Court 


of Common Pleas, 4th Judicial Circuit, further denying enforcement of arbitration, which was 


entered on February 10, 2026 (“February 10, 2026 Order”).  Copies of the December 9, 2025 Order 


and February 10, 2026 Order are attached.  Appellant received written notice of entry of the 


December 9, 2025 Order on December 9, 2025, and Appellant received written notice of entry of 


the February 10, 2026 Order on February 10, 2026.  


Feb 19 2026


138







2 


Appellant timely filed its original Notice of Appeal from the December 9, 2025 Order on 


January 8, 2026. This Amended Notice of Appeal is filed to incorporate Appellant’s appeal from 


the February 10, 2026 Order. 


Respectfully submitted this 19th day of February 2026. 


/s/ G. Benjamin Milam 
G. Benjamin Milam (S.C. Bar No. 80311)
Bradley Arant Boult Cummings LLP
214 N. Tryon Street, Suite 3700
Charlotte, NC 28202
Telephone: (704) 338-6000
Facsimile: (704) 332-8858
bmilam@bradley.com


Attorney for Newrez, LLC d/b/a Shellpoint 
Mortgage Servicing 


Other Counsel of Record: 


Jason Scott Luck 
P.O. Box 47 
Bennettsville, SC 29512 
(843) 479-6863 (o)
jason@luck.law


Attorney for Respondents Sharon Covington 
And Dorothy Douglas 


Tonya Copeland-Little 
521 W. Carolina Ave. 
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P R O C E E D I N G S.


(The following proceedings began at 12:32 PM)


THE COURT:  All right we're on the record.  Is


everybody ready to go on that one, 2025 CP 34 00154.  This


is Sharon Covington v. 1st Better Living 2, LLC. Mr. Luck is


here and Ms. Little is here.  And...


MS LITTLE: Mr. McLeod.


THE COURT: And Mr. McLeod.


MR MCLEOD: I'm Andrew McLeod from Marlboro County


delinquent tax collector.


THE COURT: All right.  Thank you, Mr. McLeod.


Yes, sir.


MR MILAM:  Ben Milam on behalf of Newrez LLC.,


Your, Honor.


THE COURT:  Okay.  And whose appeal is this?


They're kind of hard to -- hard to read on the docket.


MR LUCK:  There -- today Your Honor, there's two


motions.


THE COURT:  Okay.


MR LUCK:  The -- this is three case -- well this


was an appeal of a Magistrates Court ejection order but then


joined to it is-- are three other causes of action.  Upon


appeal it was amended so that they were joining three causes


of action.  One being a set aside tax sale.  The other two
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related to the servicer, negligence, and unfair trade


practices.


The appeal of the Magistrate court order is not really


before the Court today.  We do have a return now, but today


I-- I have filed a motion, or I filed a motion for partial


summary judgment, just on the second cause of action.  Which


is setting aside the tax sale, I am going to call it a deed,


but it's a tax title ---


THE COURT:  Okay ---


MR LUCK:  For a mobile home.


THE COURT:  Got it.


MR LUCK:  And I can -- understanding that you're


interested in papers, so I can hand you up -- really the


only thing you really need to look at.


THE COURT:  Okay.


MR LUCK:  Which is Exhibit A to the motion.  Which


is the bill of sale.  And if you'll take a look at the bill


of sale, which is also attached to the complaint.  That bill


of sale was -- transfers, supposedly, that piece of, that


1998 Frontier mobile home to 1st Better Living 2, LLC, one


of the defendants here.


If you'll see the tax sale took place on November 6th,


2023.  The tax title that was given to 1st Better Living 2


was executed and conveyed on October 4th, 2024, which is


less than one year.  And so, you have a one-year period to
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redeem your property, even mobile homes.


And so, that's -- I know that's an argument that's


coming up.  I'll be happy to hand up another quick excerpt


of the law.  And that's a -- typically personal property is


not subject to redemption, except for mobile homes.  And so


that's what the statute there at the top shows, the


exception to the exception.  Showing that mobile homes are


in fact subject to redemption.  The highlighted portion


there shows you that the redemption period is one year.


This tax title was executed less than a year after the


tax sale and I'm sure you are quite aware that tax sales and


compliance with the tax sales statute must -- well the


statute must be strictly complied with.  And even the


smallest errors can lead to a -- a voiding the tax sale deed


or title.


In this case, that is right there on the face of it a


very clear, very obvious error.  It is exactly the type of


error that we have -- that we -- that we under our current


law allow for voiding that title.  It is the policy of this


state that it is to be strictly construed and that taxpayers


get their property back.  And that's I think just a policy


decision that the legislature made many years ago.  In that


we will bend over backwards to give a taxpayer their


property back.


And so that is why the statute is interpreted as it is.
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There are other grounds.  And I'm happy to hand up yet


another pile of documents here because attached to the


motion for summary judgment are two other issues.  And these


are less clear -- or a little less clear.


As far as -- I really should sit down after showing you


this tax title, because that's it -- it's very clearly


executed before the redemption period's over.  Did not allow


the taxpayer to redeem their property.  That is -- it's


game, set, match.  


But I might as well at least mention also, the tax


notice which is Exhibit B.  We contend that it can-- sets an


artificial deadline for payment.  In that is says pay


immediately when you actually have up until the day of tax


sale to pay.  Not immediately but the day of tax sale.  


And then the second, Exhibit C, the other -- and that's


what the large stack of authorities there, I provided you


is, just generally speaking of that we-- we do not allow


artificial deadlines.  Its just attorney general opinions,


other opinions.  Where the -- a case, this Bruno Yacht Sales


case gets cited over and over and over again.


And last, the redemption notice.  Which is the last --


Exhibit C, should have been served certified mail, return


receipt requested, restricted delivery.  We don't have any


proof of that.


But again, back to the first argument.  And really like
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I said, all I should have said and sat down.  The tax title


is wrong.  The tax title was issued too early.  That is an


error.  That error demands that it be voided.  And once it's


voided we worry about everything else.  There are other


causes of action that we're dealing with here, but when it


comes to the tax sale deed this is the only motion I have.


This is the only thing I brought before the court was void


the tax out because of this.


THE COURT:  All right.  Who is going first.  Ms...


MS LITTLE:  Go ahead.


MR MCLEOD:  Well, I'm -- I'm here from Marlboro


County delinquent tax collector, Your Honor.  Andrew McLeod,


and I would say that -- that Mr. Luck would most likely be


correct with what he's saying if the defaulting taxpayer had


come in on the day after that was signed and said I want to


pay my taxes.  And they said, oh, it's too late we have


already sold it.  But of course, that's not what happened.


And -- and what we have here is that -- that bill of


sale is dated the day it was dated but the -- the -- and I


have no -- no plausible explanation for that, other than


they -- those must of gotten dated in advance and then as


people came in and paid their taxes they just got thrown in


the trash can.


But I know that's neither here nor there at this point


in time because it's obviously what it is.  But what I do
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have, Your Honor, is this memorandum from the delinquent tax


collector.  And it's dated November the 19th, 2024, and it's


to 1st Better Living LLC and if I could hand that up?


THE COURT:  Sure.


MR MCLEOD:  That's showing where they bought


several properties and -- and the bill of sales were ready


and when they paid their -- when they paid their -- the fees


involved, then the bill of sales would be transferred.  So,


that -- that's what really took place.  The -- the -- the


misdate on the bill of sale was just -- it was either, it's


just an error as best I can explain.  It did not begin ---


THE COURT:  --- some Notary Public signed it.


MR LUCK:  What?


THE COURT:  I'm pretty sure that may be a crime.


MR LUCK:  Well -- well that's why I don't have any


affidavits to the contrary.  I -- I mean I'm not saying it


wasn't dated on that date, but it did not prevent the


defaulting taxpayer from paying her taxes.  That's all --


that's all we can say and ---


THE COURT:  --- okay.


MR MCLEOD:  What we're showing here by this


memorandum here is that they didn't do anything with those


bill of sales until after the -- the period to redeem had


expired.  Which had expired on November -- earlier in


November and then they had to get the fees, because the --
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the county is not doing anything unless they get their fees.


THE COURT:  Right.


MR MCLEOD:  So, they had to get their fees first


and then those bill of sales changed hands.  And the fact


that is had been dated early is -- is -- is something that


I, as the county attorney, once I saw that said, do not do


that again.


THE COURT:  Okay.


MR MCLEOD:  You know.  So -- but there's nothing


we do about it now.  And like I said if -- if it had


prevented Ms. -- Ms. Douglas, I think is the owner from --


from redeeming her property, yes, Mr. Luck would be right. 


But in fact, it didn't -- it didn't have anything to do


with -- with -- with her not being able to pay her taxes or


redeem her taxes, Your Honor.


THE COURT:  Okay.  Ms. Little who do you


represent?


MR LUCK:  Your Honor, I'd represent 1st Better


Living ---


THE COURT:  --- Okay.


MS LITTLE:  2 LLC.  And I just wanted to go along


with what Mr. McLeod said.  And also hand the court a copy


of the title to the mobile home.  Which was issued on


12-5-24.  Which would have been after the redemption period.


THE COURT:  Okay.
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THE COURT:  Mr. Milam, you need to jump in?


MR MILAM:  Your Honor, I represent the -- the


servicer of the -- the loan on the manufactured home.


THE COURT:  Okay.


MR MILAM:  I agree with everything that Mr. Luck


said.  The only thing I would add to it is that the copy of


the redemption notice that I have seen was dated from March.


One other requirement, the redemption notice has to be sent


between 45 and 20 days before the end of the redemption


period.  So, unless that -- unless there was another notice


that I don't have a copy of I think that would be another


reason the sale should be set aside.


THE COURT:  Anybody else need to jump in?


MR MCLEOD:  Your Honor, there -- there is a -- the


only thing that have to do with that, the point that was


just brought up, was that that, the final notice, was sent


on September the 16th, 2024, and that should have been


within 45 days of the -- of the end of the redemption


period, Your Honor.  I can just hand that up.


THE COURT:  Show that to...


MR MCLEOD:  And -- and this is a motion for


summary judgment.  We would just say there is enough


information here to -- to pat -- to not allow summary


judgment.  To allow us to -- to hash all this out in


discovery.
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THE COURT:  Okay.  Mr. Luck, I guess the biggest


argument is, well she didn't come over and do it anyway.  So


it doesn't really matter.


MR LUCK:  Your Honor ---


THE COURT:  --- Respond to that. 


MR LUCK:  That is a strong argument for anything


but a tax sale.  Because that's -- you're talking about a


prejudice argument.  And sort of a harmless error argument


and I would argue that I think that it's very clear there


are no -- there is no harmless errors in tax sales, I'm


afraid.  It strange, but I -- I kind of enjoy it.


It's one of the few places left where there are magic


words and failure to follow the rules, very clearly, leads


to problems.  But if that is -- to the extent that it could


have -- so there was no attempt to redeem it. I don't know


if there was, probably not.  Certainly not presenting that


argument today, but even if there wasn't it doesn't matter


because that's basically a prejudice analysis.  We don't do


that here.


THE COURT:  We don't have to get into a prejudice


analysis.


MR LUCK:  Strict compliance with the statute.


THE COURT:  I mean the March 8th, 2024, letter


itself says final date to redeem the above property is on or


before November the 7th of 2024.
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MR LUCK:  Correct, Your Honor.


THE COURT:  I mean -- okay.  All right, what else


do we need to take up in this case?


MR LUCK:  So the servicer now has a motion to


dismiss my counterclaims.


THE COURT:  Okay.


MR LUCK:  I'm on defense now.


THE COURT:  All right.  Mr. Milam are you ready?


MR MILAM:  Yes, Your Honor.


THE COURT:  Okay.


MR MILAM:  Do you want me to come to the lectern?


THE COURT:  Wherever you want to stand.  I -- it


really doesn't bother me as long as I can hear you and we


can make a copy of what you're saying.  I'm good.  So,


whatever makes you happy.


MR MILAM:  That --that works for me, Your Honor,


Your Honor, as -- as I said my -- my client Newrez, LLC. is


the loan servicer for the loan that is secured by the


manufactured home in the -- in this case.  


The plaintiff, Dorothy Douglas, is the borrower under


that loan and Sharon Covington is her tenant.


THE COURT:  Okay.


MR MILAM:  So, the only connection that Newrez has


to this case is, again, servicing that loan.  The plaintiffs


have brought certain claims alleging that the -- the loan
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servicer should have intervened and paid the taxes to


prevent the sale of the manufactured home or otherwise taken


some action to prevent the sale.


Newrez was not part of the case when it was before in


the magistrate.  So, one of the reasons we've asked the


court to dismiss is when you have an appeal from magistrates


court the only thing that the circuit court can consider are


the issues, and claims, and theories that were raised before


the magistrate.  


My client wasn't part of the case when it was before


the magistrate and so the claims against it can't be


considered by the Circuit Court.


We've cited the Indigo Associates v. Ryan Investments


case for that.  And the reason for that is -- is simply


because when you have an appeal from a magistrate court the


only evidence that the Circuit Court can consider is what


was before the magistrate.


So, we don't think that these claims should be properly


in this suit.  And should either be dismissed or severed and


made some -- part of some separate proceeding.


Second, Your Honor, there is an arbitration provision


in the loan agreement, and we have asked the court to compel


arbitration, as to the claims against Newrez, to the extent


the court finds is has jurisdiction at all.


The arbitration provision says that any claims arising
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out of or related to the contract, that is the loan


agreement, are subject to arbitration.


The -- I -- I know that Mr. Luck has raised a question


as to whether this was a contract in interstate commerce


such that it would be subject to the Federal Arbitration


Act.  And I would like to hand up a copy of the original


lender, under the manufactured home sale and installment


contract, with Green Tree Financial servicing corporation.


Green Tree, as this application for certificate of authority


from 1995 shows, it was a Delaware Corporation that had a


place of business in Minnesota and so this -- this 1998 loan


agreement certainly was a contract in interstate commerce


subject to the FAA.


Accordingly, Your Honor, we ask the court to stay any


claims and either dismiss or stay the claims.  And compel


arbitration pursuant to the Federal Arbitration Act.


Finally, Your Honor, we -- if the court finds that the


claims should not be compelled to arbitration, we do not


believe that there has been a case pled against Newrez


sufficiently to survive a 12(b)(6) motion.  


The terms of the loan agreement made the plaintiff


responsible for paying taxes on the manufactured home.  That


would the -- the failure to do so would be a basis for my


client to sue the plaintiff for failing to pay the taxes.


It wouldn't be a basis for the plaintiffs to sue my client
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for their failure to pay the taxes.


I know that Mr. Luck has made -- made some arguments


that are outside of the pleadings.  My point is if he has


facts to plead, they should be alleged in the complaint that


would show that my client was responsible for this.  In


fact, I don't that he can do that.  The insurance was


escrowed for the loan.  The taxes were not escrowed, and the


plaintiff was aware the taxes were not escrowed.


But again, that's all outside of the pleadings.  We


asked the court to either dismiss or in the alternative


sever and stay the claim in regard to our portion.  Thank


you, Your Honor.


THE COURT: Ms. Little are you in on this one?


MS LITTLE: No, your Honor.


THE COURT: Mr. McLeod?


MR MCLEOD: I -- I don't think I'll have anything


to say about that either.


THE COURT: Got you.  Okay, Mr. Luck, do you want


to jump in?


MR LUCK:  Yes, Your Honor, Thank you.  This is


another gracious, plenty of documentation I'm handing up to


you.


THE COURT:  Okay.


MR LUCK:  If you...


THE COURT:  Thank you very much.
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MR LUCK:  So, first of all we're -- we're not


arguing the appeal before the Magistrate Court today.


That's one cause of action; it's not before us today. We're


dealing with the other joint causes of action.  It's --


we're not -- of course -- of course I'm not arguing -- of


course that the servicer was a part of the Magistrate court


ejectment action.  That's -- that's elementary.


This is a separate cause of action joined under Rules


19, 20, those various rules there.  And if you really -- if


it really must be severed that's fine, severe it and dispose


of it that way.  But this is an efficient way to handle a


case when everybody has an interest in this issue.


We have a tax sale that when it is voided will then


affect the Magistrate Court appeal effectively mooting that.


It will also have an effect on some of the claims that we


have here with the servicer.  But what are the claims with


the servicer?


What we have -- it asserts -- the complaint itself does


allege that the servicer should have stepped in and tried to


rescue this.  It was -- had a duty to intervene and to


protect its collateral.  Which it did not do but it also


does say that if, through discovery, other issues may be


found.  So well, we were accused, or and it was mentioned


here that we don't -- there are some facts outside of the


pleadings.  Well, sometimes you don't have all the facts.
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And so, we don't have all the facts at the time of


pleading, but we were able to, through some correspondence


with the Board of Financial Institutions with the state,


some back and forth there, a complaint filed there, and some


back and forth between myself and Shellpoint, the servicer.


Some documents were made available.  Which allowed -- sort


of opened our eyes to some of the things that were going on


the servicing of this, behind the scenes.  And it turns out


that Shellpoint was, in fact, charging Ms. Douglas and


effectively Ms. Covington, who is actually paying the bills


for this.  But was charging the borrower for insurance, for


forced placed insurance.  Which is a term that I won't go


into.  There's a lot of ugliness regarding forced placed


insurance.


It's usually insurance that you don't want.  It's


insurance that you're given because you forgot or decided


not to get insurance on your property.  So, the servicer


picks their own favorite company.  In this case not an


affiliate, but a company that it's somewhat related to, in


Proctor Financial.  But nonetheless, the servicer we -- we


discovered through these filings with the Board of Financial


Institutions, that the servicer was charging the borrower


for insurance, not only after the tax sale had taken place,


but even after the lawsuit is filed.  Still charging the


borrower for insurance on a piece of property she doesn't
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own.  And charging her for inspections of a property that


she doesn't own.


And that's, you know that's not alleged in the


complaint because we didn't know that until this was made


clear at the Board of Financial Institutions.


We'd love to amend to add that.  I believe that that


supports not just the -- that -- those facts themselves


support an argument for unfair trade practices.  This is


misconduct with forced placed insurance.  It's been a


favorite topic of the Federal Trade Commission for a while


now.


And so, it's -- if it bothers the Federal Trade


Commission it's at least actionable under the Unfair Trade


Practices Act statute.


Also, yes the statute -- the -- the agreement in


question, which is also outside of the pleadings, but we're


still talking about, does say that the borrower is


responsible for taxes.  But if you look toward the end of


the documents provided, first of all the -- within the


documents that I've provided to you, some of these Board of


Financial Institutions documents.  Bates 21 and 22 -- will


show you those charges that took place, not just after the


after the tax sale, but after the notice of the lawsuit was


served.


But Bates 41 and 42, will show you mortgage statements,
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which there really wasn't a mortgage, but still they call it


a mortgage statement, sent to Dorothy Douglas that says, in


the escrow section, it says escrow taxes and insurance.


And so, another argument is supporting our motion -- or


a cause of action for negligence.  They had a duty to tell


the truth there.  They had a duty not to mislead a borrower


and say that there is escrow for taxes and insurance.


And so, those are newly discovered issues of


misconduct, but it may all be moot if this is to be


dismissed to -- for arbitration.  So, let me talk a little


bit about that.


The tax collector, as far as I know, has not consented


to arbitration.  So the -- the cause of action for setting


aside the tax title should be -- is not arbitrable.


THE COURT:  Right.  It's just to deal with the


servicing company.


MR LUCK:  Certain -- right.  The negligence


action, the unfair trade practices action.


THE COURT:  Got it.


MR LUCK:  Of which there are two plaintiffs. One,


Dorothy Douglas, is a signatory to this contract.  The other


Sharon Covington, is not.  She is asserting these claims


based on a duty to her, independently of the contract.  So,


she, as somebody who is not a signatory to the contract, not


a beneficiary of the contract, she can't be bound by the
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contracts arbitration clause.


Now, Dorothy Douglas.  So now I fall back to my very


last argument and that is how that this arbitration


provision is in fact unconscionable.


Which -- so my argument for that is that it is -- first


of all, first and foremost, this is a mobile home contract


that is pre -- pre-formatted. Formatting -- it is a contract


of adhesion, clearly this was prepared by the seller, not by


Dorothy Douglas who had no input on the terms of this


contract.  Prepared by the seller.  


So therefore, contract of adhesion, which our courts do


take a very jaundiced view of and we look at that as -- we


as our courts look at a contract of adhesion as a situation


where there is lack of meaningful choice.  One of the first


elements of unconscionably, lack of meaningful choice being


because it's a adhesion contract.


The second being terms that are one-sided and


oppressive.  So, I do go through what I consider the


unside -- the one-sided and oppressive provisions of the


arbitration clause.  First and foremost, it's -- you'll


notice that everything is tilted to the benefit of the


seller/assignee, not the buyer.  Not the owner.


So, to summarize those quickly.  So, the -- believe it


or not the -- while the buyer, Doug -- Ms. Douglas, has no


access to the courts for claims relating out of this
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contract.  The seller, and the assignee, the bank or the


servicer, may at its option go to the courts and file


lawsuits within the courts.  Breach of contract,


foreclosure, and even if they decide to take that route the


buyer cannot also -- does not have a reciprocal right to use


the courts for their counterclaims.  Which they would be


referred to arbitration.


And so, talk about one-sided, that's -- that's the


first part.


Second only a -- only the seller or the assignee has a


right to attorney's fees.  Not the buyer.  And so, again,


these are -- this is a contract for mobile homes, contract


of adhesion.  Only -- all the benefits to the arbitration


clause fall to the seller/assignee, not the buyer.  


So, for that reason, Your Honor, we would ask that it


be declared unconscionable, and that the claims be allowed


to proceed.


MR MILAM:  Thank you, Your Honor.  There -- there


is still a loan, notwithstanding the -- the tax sale.


There -- the manufactured home should be insured.  The


plaintiff's entire position in this case is that the tax


sale is void and that the plaintiff should still own and


have an interest in the manufactured home.


And it should therefore remain insured.  The servicer


has every right to -- and to in -- make sure that there is
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insurance on the manufactured home.  If a -- a storm, like


Florence, came along and that would be very good thing for


there to be insurance on it.  So, I don't agree that that's


an unfair trade practice.


As to Sharon Covington, again, she is the tenant.  She


has no connection so far as I can tell to my client


whatsoever.  So, any claims that she is bringing are


derivative of any claims that Ms. Douglas would have.  Which


are certainly subject to arbitration.


And then finally, Your Honor, the notion that the


arbitration provision is unconscionable or one-sided depends


on the assumption that arbitration is not appropriate or --


means of resolving disputes.


Congress, in its wisdom, has decided that arbitration


is a proper means of resolving disputes.  Which is the


entire reason for the Federal Arbitration Act.  To the


extent that state law would find that there should not be


arbitration, we submit it's preempted by the Federal


Arbitration Act. Thank you, Your Honor.


THE COURT:  Ms. Little, anything else?


MS LITTLE:  No, sir.


THE COURT:  Mr. McLeod, I mean, yeah, Mr. McLeod?


THE COURT:  Mr. Luck.


MR MCLEOD:  Thank you, Honor.  


MR LUCK:  Arbitration is great, but it's very
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one-sided when only one side gets to choose whether to


arbitrate or not.  Which is what we have here.


THE COURT:  All right.  Here is what we're going


to do.  Your motion for partial summary judgment on the tax


sale case is granted.  I need an order on that, please,


Mr. Luck.


Let's see, the motion to dismiss filed by the servicing


company is denied.  The motion to sever is denied.  We'll do


form fours to that effect.


Mr. Luck, I need an order from you denying the motion


to compel arbitration.


And I'm going to grant you 30 days to amend the


complaint to add anything you need to add it to, that you


found out from now.  All right. Thank you all very much.


MR MILAM:  Thank you, Your Honor.


MR LUCK:  Thank you, Your Honor.


(END OF CASE 1:00 PM)
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CERTIFICATE OF REPORTER


State of South Carolina


County of Marlboro


I, John Cordi, Official Court Reporter


for the Fourth Judicial Circuit of the State of South


Carolina, do hereby certify that the forgoing is a true,


accurate, and complete Transcript of Record of the


proceedings had and evidence introduced in the trial of the


captioned case, relative to appeal, in the Court of Common


Pleas for Marlboro County, South Carolina, on the 4th day of


December, 2025.


I do further certify that I am neither


of kin, counsel, nor interest to any party hereto.


January 18th   ,2026


_______________________________________


John P Cordi, CER, CVR


Court Reporter
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STATE OF SOUTH CAROLINA 


COUNTY OF MARLBORO 


IN THE COURT OF COMMON PLEAS 
FOURTH JUDICIAL CIRCUIT 
Case No. 2025-CP-34-00154 


SHARON COVINGTON AND DOROTHY 
DOUGLAS, 


          Plaintiffs, 


          v. 


IST BETTER LIVING 2, LLC; MARLBORO 
COUNTY DELINQUENT TAX 
COLLECTOR; NEWREZ, LLC d/b/a 
SHELLPOINT MORTGAGE SERVICING, 


          Defendants. 


NOTICE OF FILING 


Defendant, Newrez LLC d/b/a Shellpoint Mortgage Servicing, gives notice of filing a 


certified copy of the Application by a Foreign Corporation for a Certificate of Authority to 


Transact Business in the state of South Carolina attached as Exhibit A, which was submitted to 


the Court at the hearing held December 4, 2025, in the above-styled action. 


This 11th day of December 2025. 


BRADLEY ARANT BOULT CUMMINGS LLP 


/s/ G. Benjamin Milam 
G. Benjamin Milam (S.C. Bar No. 80311)
Bradley Arant Boult Cummings LLP
214 N. Tryon Street, Suite 3700
Charlotte, NC 28202
Telephone: (704) 338-6000
Facsimile: (704) 332-8858
bmilam@bradley.com


Attorney for Newrez, LLC d/b/a Shellpoint 
Mortgage Servicing  
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CERTIFICATE OF SERVICE 


I hereby certify that on this 11th day of December 2025, I filed a copy of the foregoing 


document via South Carolina’s electronic filing system, thus serving all parties. See Section 4(e), 


SCEF. 


/s/ G. Benjamin Milam    
G. Benjamin Milam 
Attorney for Newrez, LLC d/b/a Shellpoint 
Mortgage Servicing 
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Saturday, April 18, 2026 at 6:39:25Saturday, April 18, 2026 at 6:39:25Saturday, April 18, 2026 at 6:39:25Saturday, April 18, 2026 at 6:39:25    PM Eastern Daylight TimePM Eastern Daylight TimePM Eastern Daylight TimePM Eastern Daylight Time


Subject:Subject:Subject:Subject: RE: 2025-CP-34-00154: Sharon Covington v. 1st Better Living 2, LLC
Date:Date:Date:Date: Tuesday, February 10, 2026 at 11:22:49 Eastern Standard Time
From:From:From:From: Hood, Robert E. Law Clerk (Reynolds Ward)
To:To:To:To: Milam, Ben, Jason Luck
CC:CC:CC:CC: copelandlittlelaw@gmail.com, Andrew McLeod, Hood, Robert E. Secretary (Jeanne-Marie Bolin)
Attachments:Attachments:Attachments:Attachments: image001.png


Good morning,
 
Thank you for providing the transcript. The Order Denying Enforcement of Arbitration has been
approved by Judge Hood and added to his signature queue. Have a great day!
 
Best regards,
Reynolds Ward
 
From:From:From:From: Milam, Ben <bmilam@bradley.com>
Sent:Sent:Sent:Sent: Friday, February 6, 2026 3:06 PM
To:To:To:To: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>; Jason Luck <jason@luck.law>
Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com; Andrew McLeod <amcleod@hmandrlaw.com>; Hood, Robert E. Secretary
(Jeanne-Marie Bolin) <rhoodsc@sccourts.org>
Subject:Subject:Subject:Subject: RE: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
 


*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***


I’ve attached a copy of the transcript, and have put a screenshot below—relevant lines are 7-
11 of p. 23. 
 
Neither Mr. Luck nor I remembered that a separate proposed order was requested until we
received this transcript.    
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G. Benjamin Milam
Partner | Bradley
bmilam@bradley.com
704.338.6049


 
From:From:From:From: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>
Sent:Sent:Sent:Sent: Friday, February 6, 2026 1:25 PM
To:To:To:To: Jason Luck <jason@luck.law>; Milam, Ben <bmilam@bradley.com>
Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com; Andrew McLeod <amcleod@hmandrlaw.com>; Hood, Robert E. Secretary
(Jeanne-Marie Bolin) <rhoodsc@sccourts.org>
Subject:Subject:Subject:Subject: Re: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
 
Good afternoon,
 
Thank you for providing your position. Could one of the parties please send the portion of the
transcript that says Judge Hood requested a separate proposed order more specifically
addressing arbitration?
 
Thank you,
Reynolds Ward


From:From:From:From: Jason Luck <jason@luck.law>
Sent:Sent:Sent:Sent: Wednesday, February 4, 2026 4:54:29 PM
To:To:To:To: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>; Milam, Ben
<bmilam@bradley.com>
Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com <copelandliQlelaw@gmail.com>; Andrew McLeod
<amcleod@hmandrlaw.com>; Hood, Robert E. Secretary (Jeanne-Marie Bolin) <rhoodsc@sccourts.org>
Subject:Subject:Subject:Subject: Re: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
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*** EXTERNAL EMAIL:*** EXTERNAL EMAIL:*** EXTERNAL EMAIL:*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***


Good afternoon,
 
I'm Plaintiffs' counsel. I didn't end up submitting a proposed order because
my notes from the hearing didn't say anything about a proposed order - I have
since seen the transcript and it looks like the court requested one. 
 
However, a notice of appeal has been filed, and I am concerned this court
doesn't have jurisdiction to issue an amended order now. 
 
All that being said, I don't have any objection to the order Shellpoint has
submitted.
 
Jason Scott Luck
Attorney at Law
P.O. Box 47 (107 S. Parsonage St.)
Bennettsville, SC 29512
843.479.6863 (o) 
843.479.7222 (f)
 
NB: Due to my service in the South Carolina House of Representatives, my availability from
January to May of 2026 will be limited. Please make sure you copy office@luck.law with urgent
correspondence during that time. Also, please see In re: Lawyer-Legislator Protection (S.C. Sup.
Ct. Order dated Jan. 31, 2025).
From: From: From: From: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>
Date: Date: Date: Date: Wednesday, February 4, 2026 at 12:58
To: To: To: To: Milam, Ben <bmilam@bradley.com>
Cc: Cc: Cc: Cc: copelandlittlelaw@gmail.com <copelandlittlelaw@gmail.com>, Andrew McLeod
<amcleod@hmandrlaw.com>, Hood, Robert E. Secretary (Jeanne-Marie Bolin)
<rhoodsc@sccourts.org>, Jason Luck <jason@luck.law>
Subject: Subject: Subject: Subject: RE: 2025-CP-34-00154: Sharon Covington v. 1st Better Living 2, LLC


Good afternoon,
 
Thank you for your email. What is opposing counsel’s position on this request?
 
Best regards,
Reynolds Ward
 
From:From:From:From: Milam, Ben <bmilam@bradley.com>
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Sent:Sent:Sent:Sent: Wednesday, February 4, 2026 12:01 PM
To:To:To:To: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>
Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com; Andrew McLeod <amcleod@hmandrlaw.com>; Hood, Robert E. Secretary
(Jeanne-Marie Bolin) <rhoodsc@sccourts.org>; Jason Luck <jason@luck.law>
Subject:Subject:Subject:Subject: RE: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
 


*** EXTERNAL EMAIL:*** EXTERNAL EMAIL:*** EXTERNAL EMAIL:*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***


Mr. Ward,
 
We submitted the attached proposed order yesterday in this case.  The Court entered a Form 4
order on December 9th denying Newrez LLC’s Motion to Dismiss, following a hearing on
December 4th.  Because the Motion to Dismiss included (among other relief) a request to
compel arbitration, we have appealed that decision to the Court of Appeals. 
 
The Court of Appeals asked us to file a memorandum addressing whether the December
9th order is immediately appealable.  In reviewing the transcript of the December 4th hearing
to prepare that memorandum, we saw that Judge Hood had requested a separate proposed
order more specifically addressing arbitration, presumably to be entered in addition to the
Form 4.  To avoid any doubt as to whether the Court denied enforcement of the arbitration
provision as part of the Form 4 order, we are now asking the Court to enter an order
specifically addressing the determination that the arbitration provision may not be enforced
against Plaintiis. 
 
I circulated this order to the other parties Monday afternoon, but have not yet received any
comments back.  However, Mr. Luck may wish to submit an alternative proposed order.
 
Best regards,
Ben Milam
 
G. Benjamin Milam
Partner | Bradley
bmilam@bradley.com
704.338.6049
 
From:From:From:From: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>
Sent:Sent:Sent:Sent: Tuesday, December 30, 2025 11:19 AM
To:To:To:To: Jason Luck <jason@luck.law>; Milam, Ben <bmilam@bradley.com>
Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com; Andrew McLeod <amcleod@hmandrlaw.com>; Hood, Robert E. Secretary
(Jeanne-Marie Bolin) <rhoodsc@sccourts.org>
Subject:Subject:Subject:Subject: RE: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
 
Mr. Luck,
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Thank you for sending the revised Order. It is currently under review, and we will let you know if
anything further is needed. Happy New Year!
 
Best regards,
Reynolds Ward
 
From:From:From:From: Jason Luck <jason@luck.law>
Sent:Sent:Sent:Sent: Monday, December 29, 2025 4:12 PM
To:To:To:To: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>; Milam, Ben
<bmilam@bradley.com>
Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com; Andrew McLeod <amcleod@hmandrlaw.com>; Hood, Robert E. Secretary
(Jeanne-Marie Bolin) <rhoodsc@sccourts.org>
Subject:Subject:Subject:Subject: Re: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
 


*** EXTERNAL EMAIL:*** EXTERNAL EMAIL:*** EXTERNAL EMAIL:*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***


Reynolds,
 
I just submitted it to the e-filing portal, but here is what I submitted. The new
language is at the end of the analysis and the relief.
 
 
Jason Scott Luck
Attorney at Law
P.O. Box 47 (107 S. Parsonage St.)
Bennettsville, SC 29512
843.479.6863 (o) 
843.479.7222 (f)
 
NB: Due to my service in the South Carolina House of Representatives, my availability from
January to May of 2025 will be limited. Please make sure you copy office@luck.law with urgent
correspondence during that time. Also, please see In re: Lawyer-Legislator Protection (S.C. Sup.
Ct. Order dated Jan. 31, 2025).
From: From: From: From: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>
Date: Date: Date: Date: Monday, December 29, 2025 at 15:56
To: To: To: To: Milam, Ben <bmilam@bradley.com>
Cc: Cc: Cc: Cc: copelandlittlelaw@gmail.com <copelandlittlelaw@gmail.com>, Andrew McLeod
<amcleod@hmandrlaw.com>, Jason Luck <jason@luck.law>, Hood, Robert E. Secretary
(Jeanne-Marie Bolin) <rhoodsc@sccourts.org>
Subject: Subject: Subject: Subject: RE: 2025-CP-34-00154: Sharon Covington v. 1st Better Living 2, LLC
Good afternoon,
 
We have received the proposed Order Granting Plaintiis’ Motion for Partial Summary
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Judgment and Voiding Tax Title in Judge Hood’s queue. Based on my notes from the hearing,
Judge Hood ruled that Plaintiis have 30 days to amend the complaint. Please revise the
proposed Order to include Judge Hood’s language and email me the updated version.
 
Thank you,
Reynolds Ward
 
From:From:From:From: Hood, Robert E. Law Clerk (Reynolds Ward)
Sent:Sent:Sent:Sent: Thursday, December 18, 2025 12:12 PM
To:To:To:To: 'Milam, Ben' <bmilam@bradley.com>
Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com; Andrew McLeod <amcleod@hmandrlaw.com>; jason@luck.law; Hood,
Robert E. Secretary (Jeanne-Marie Bolin) <rhoodsc@sccourts.org>
Subject:Subject:Subject:Subject: RE: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
 
Good afternoon,
 
Thank you for the update. Per Judge Hood, please submit the proposed order by Monday,
December 22.
 
Best regards,
Reynolds Ward
 
From:From:From:From: Milam, Ben <bmilam@bradley.com>
Sent:Sent:Sent:Sent: Monday, December 15, 2025 3:45 PM
To:To:To:To: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>
Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com; Andrew McLeod <amcleod@hmandrlaw.com>; jason@luck.law
Subject:Subject:Subject:Subject: RE: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
 


*** EXTERNAL EMAIL:*** EXTERNAL EMAIL:*** EXTERNAL EMAIL:*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***


Mr. Ward, I believe the delay is on my end, as I have needed to confirm details from my client
on the lien information for title to be reissued by SCDMV.   I am confirming those and will
provide to Mr. Luck, so that he can include them in the proposed order.
 
Best regards,
Ben
 
G. Benjamin Milam
Partner | Bradley
bmilam@bradley.com
704.338.6049
 
From:From:From:From: Hood, Robert E. Law Clerk (Reynolds Ward) <rhoodlc@sccourts.org>
Sent:Sent:Sent:Sent: Monday, December 15, 2025 3:39 PM
To:To:To:To: jason@luck.law
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Cc:Cc:Cc:Cc: copelandliQlelaw@gmail.com; Andrew McLeod <amcleod@hmandrlaw.com>; Milam, Ben
<bmilam@bradley.com>
Subject:Subject:Subject:Subject: 2025-CP-34-00154: Sharon Covington v. 1st BeQer Living 2, LLC
 
Good afternoon, Mr. Luck,
 
I hope this message finds you well. Judge Hood kindly asks that you please submit the
proposed order for the above-referenced matter this week.
 
Thank you, and please let me know if you have any questions.
 
Best regards,
 
Reynolds Ward
Law Clerk
Honorable Robert E. Hood
SC Fifth Judicial Circuit
Post Oiice Box 192
1701 Main Street, Room 222
Columbia, S.C. 29202-0192
Phone: 803.576.1771
Fax: 803.576.1772
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may
contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this
message in error, please contact the sender immediately and delete all copies of the message
and any attachments.
 


Confidentiality Notice: This e-mail is from a law firm and may be protected by the attorney-client or work product privileges. If you have received
this message in error, please notify the sender by replying to this e-mail and then delete it from your computer.
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INTRODUCTION 


Respondents’ Initial Brief devotes most of its energy to a series of procedural arguments 


designed to keep this Court from reaching the merits of arbitrability.  Four of Respondents’ five 


argument headings (Sections I, IV, V, and VI) are framed as preservation, two-issue rule, or waiver 


arguments rather than challenges to the arbitration clause itself.  The reason is plain.  On the merits, 


the South Carolina Supreme Court’s decision in Munoz v. Green Tree Financial Corp., 343 S.C. 


531, 542 S.E.2d 360 (2001) forecloses both the intrastate-transaction theory and the lack-of-


mutuality theory upon which Respondents contest arbitration.  Respondents’ brief never engages 


Munoz on either point. 


The procedural arguments fare no better.  This Court has already made a preliminary 


determination, in its March 12, 2026 Order, that both the Form 4 Order and the Arbitration Order 


are subject to immediate appeal.  The Form 4 Order denied Newrez’s Motion to Dismiss in its 


entirety and is itself a complete adverse ruling on each ground asserted, including Newrez’s request 


to compel arbitration.  The Arbitration Order, expressly characterized by the trial court as “a more 


formal order” memorializing the December 9 oral ruling, was issued in response to the Court of 


Appeals’ appealability inquiry.  Newrez addresses each of Respondents’ six arguments in turn. 
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ARGUMENT 


I. The issues raised on appeal are preserved, and the Arbitration Order is not void. 


Respondents’ first argument rests on a series of flawed premises.  They contend that: (1) 


the December 9, 2025 Form 4 Order (the “Form 4 Order”) was the final operative order; (2) 


Newrez’s January 8, 2026 Notice of Appeal therefore divested the trial court of jurisdiction; (3) 


the trial court’s February 10, 2026 Order (the “Arbitration Order”) is consequently void; and (4) 


because the Form 4 Order did not adequately address Newrez’s three appellate arguments, Newrez 


was required to file a Rule 59(e), SCRCP, motion before appealing.  Each step of that chain fails. 


Respondents’ arguments under this heading are also internally inconsistent.  Respondents 


contend that the Form 4 Order did not adequately address arbitration while simultaneously 


contending that the trial court was divested of jurisdiction by Newrez’s appeal of that very Order.  


Those positions cannot coexist.  Either the Form 4 Order denied arbitration, in which case it was 


a complete adverse ruling and the appeal was proper, or it did not, in which case the trial court 


retained jurisdiction over the unresolved arbitration question, and the February 10 Arbitration 


Order is not void. 


A. This Court has preliminarily determined that the orders are subject to 
immediate appeal. 


As a threshold matter, this Court has already conducted a preliminary review of the 


appealability question.  After Newrez filed its initial Notice of Appeal on January 8, 2026, this 


Court issued a January 14, 2026 letter requesting that both parties serve and file memoranda 


addressing appealability.  This Court’s March 12, 2026 Order then held: “After considering 


Appellant’s memoranda, it appears the orders are subject to immediate appeal.”  (Mar. 12, 2026 


Order at 1.)  The Order specifically refers to “the orders” in the plural, encompassing both the 


Form 4 Order and the Arbitration Order, which is reflected in Newrez’s Amended Notice of Appeal 
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filed February 19, 2026.  Although the March 12, 2026 Order stated that it does not constitute a 


final determination on appealability, for the reasons stated in Newrez’s prior appealability 


memorandum and in this brief, the Court of Appeals’ preliminary determination is sound. 


B. The Form 4 Order itself is an adverse ruling on each ground raised in the 
Motion to Dismiss. 


Newrez’s Motion to Dismiss expressly asserted three independent bases for relief, one of 


which specifically asked to “sever and stay the claims against Newrez and compel arbitration . . . 


.” (R. p. 39).  After a hearing that included oral argument addressing arbitration, the trial court 


denied the Motion to Dismiss in its entirety.  A denial that addresses every ground a movant asserts 


is an adverse ruling on each of those grounds and does not necessitate a Rule 59(e) motion to 


clarify prior to becoming appealable. 


In Quality Trailer Products, Inc. v. CSL Equip. Co., Inc., the South Carolina Supreme 


Court held that “[t]he trial court’s denial of the JNOV and new trial motions was a ruling on all 


issues raised, and preserved for appellate review all issues raised therein.”  349 S.C. 216, 221, 562 


S.E.2d 615, 618 (2002).  Similarly, the outright denial of Newrez’s motion necessarily denied all 


issues that Newrez raised, including arbitration.  


The cases on which Respondents rely confirm this principle rather than undermine it.  This 


Court in Cowburn v. Leventis, on which Respondents lean, held that a specific issue was not 


preserved for appeal where nothing in the record showed that the trial court ruled on it.  366 S.C. 


20, 41, 619 S.E.2d 437, 449 (Ct. App. 2005).  The same is true of Noisette v. Ismail, where the 


trial court did not rule on a particular argument supporting a ruling on a different issue.  304 S.C. 


56, 58, 403 S.E.2d 122, 124 (1991).  Neither case suggests that when a trial court denies a motion 


based on three asserted grounds, the movant must file a Rule 59(e) motion to confirm that the 


denial actually rejected each of those grounds.  The denial itself is the ruling. 
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That conclusion is confirmed by the trial court’s oral ruling at the December 4, 2025 


hearing.  After hearing argument on the Motion to Dismiss, Judge Hood stated: “[T]he motion to 


dismiss filed by the servicing company is denied.  The motion to sever is denied. We’ll do form 


fours to that effect. Mr. Luck, I need an order from you denying the motion to compel arbitration.” 


(R. p. 164, lines 3-11.)  Judge Hoods’ comments directly distinguish this case from Cowburn, in 


which the trial court “never indicated whether it would consider” the affidavit at issue in that case.  


336 S.C. at 41, 619 S.E.2d at 449.  The Form 4 Order followed, denying the Motion to Dismiss in 


its entirety.  Despite the Circuit Court’s instruction at the hearing, Respondents’ counsel did not 


submit a proposed order on the motion to compel arbitration, presumably based on an 


understanding that the Form 4 Order had adjudicated the arbitration issue.  The failure of 


Respondents’ counsel to submit what the Circuit Court requested does not change the record 


explicitly showing that the Circuit Court ruled on the arbitration issue. 


C. The Arbitration Order properly supplemented the Form 4 Order. 


Respondents’ Argument I depends on the contention that the Arbitration Order is void 


because the trial court was divested of jurisdiction by Newrez’s first Notice of Appeal.  That 


contention misunderstands the trial court’s jurisdiction and is self-contradictory to Respondents’ 


argument that arbitration was not addressed in the Form 4 Order. 


The Arbitration Order expressly characterizes itself as a memorialization of the prior 


ruling, not a new substantive determination: “The Court entered a Form 4 Order denying the 


Motion to Dismiss on December 9, 2025, and now enters a more formal order specifically finding 


that the parties do not have a binding agreement to arbitrate and denying Shellpoint’s request to 


compel arbitration.”  (R. p. 9.)  The trial court had requested such an order from Respondents’ 


counsel at the December 4 hearing.  After this Court issued its January 14, 2026 letter raising the 


appealability question, Newrez’s counsel submitted a proposed order on February 4, 2026, gave 
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Respondents an opportunity to respond, and provided the relevant excerpt of the hearing transcript 


to the trial court at its request.  Only then, on February 10, 2026, did the trial court enter the 


Arbitration Order, which the Order itself describes as a more formal version of the prior ruling.  


(R. p. 9.) 


Although service of a notice of appeal generally divests the trial court of jurisdiction over 


matters affected by the appeal, that principle does not prohibit the entry of a subsequent order 


supplementing matters that were not dealt with in the prior order.  See Arnal v. Fraser, 371 S.C. 


512, 520, 641 S.E.2d 419, 423 (2007) (finding that the family court had jurisdiction to enter order 


addressing educational expenses not dealt with in prior final order).  Respondents cannot have it 


both ways: either the Form 4 Order denied arbitration, in which case it was immediately 


appealable, or the Form 4 Order did not deny arbitration, in which case the trial court retained 


jurisdiction to enter a subsequent order addressing arbitration.     


In any event, the Arbitration Order did not alter the substance of the trial court’s ruling, but 


rather memorialized the ruling previously announced by the trial court and supplemented the Form 


4 Order in response to this Court’s appealability inquiry.  Accordingly, the Arbitration Order is 


properly before this Court through Newrez’s Amended Notice of Appeal. 


II. The Federal Arbitration Act governs this transaction. 


Respondents’ Argument II contends that the FAA does not apply because all relevant 


participants in the 1998 transaction allegedly resided in South Carolina, rendering the agreement 


purely intrastate.  That position cannot be reconciled with controlling authority.  In Munoz, the 


South Carolina Supreme Court held that a financing transaction involved interstate commerce even 


though the borrowers and builder were South Carolina residents, where (as here) the lender was a 


Delaware corporation headquartered in Minnesota.  FAA applicability turns on “commerce in fact” 


established through examination of “the agreement, the complaint, and the surrounding facts.”  
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Hicks Unlimited, Inc. v. UniFirst Corp., 439 S.C. 623, 632-33, 889 S.E.2d 564, 568-69 (2023).  


That standard has been met. 


A. Munoz forecloses Respondents’ intrastate-transaction argument. 


The dispositive case for purposes of this appeal is Munoz. Although Respondents 


repeatedly characterize Newrez’s reliance on Munoz as misplaced and contend the case is 


distinguishable, Respondents never address Munoz’s interstate-commerce holding at all. That 


silence is no accident. 


In Munoz, the South Carolina Supreme Court considered whether a home improvement 


financing contract involved interstate commerce within the meaning of the FAA. Although the 


builder and borrowers, like Plaintiff Douglas, were South Carolina residents, and the transaction 


concerned a South Carolina home, the Supreme Court found that the transaction was in interstate 


commerce because it involved an out-of-state lender.  343 S.C. at 539, 542 S.E.2d at 364.  


Here, the Loan Agreement was executed by Green Tree, a Delaware corporation with its 


principal place of business in Saint Paul, Minnesota.  (R. p. 10.)  The financing of a South Carolina 


manufactured home purchase by an out-of-state corporation establishes interstate commerce under 


Munoz.  See also Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56-58 (2003); Cape Romain 


Contractors, Inc. v. Wando E., LLC, 405 S.C. 115, 121, 747 S.E.2d 461, 464 (2013).  Furthermore, 


lending activities by their nature have a broad impact on interstate commerce and are subject to 


Congress’ power to regulate pursuant to the Commerce Clause.  See Citizens Bank v. Alafabco, 


Inc., 539 U.S. 52, 57-58, 123 S. Ct. 2037, 2041, 156 L. Ed. 2d 46 (2003). 


Respondents’ alternative argument, that the contract’s express recitation of interstate 


commerce is “boilerplate,” fails because the record supports a finding of interstate commerce in 


fact.  In Hicks Unlimited, Inc. v. UniFirst Corp., the court reaffirmed that, in determining whether 


a transaction involves interstate commerce, courts examine “the agreement, the complaint, and the 







7 


surrounding facts.”  439 S.C. 623, 633, 889 S.E.2d 564, 569 (2023).  Although a contractual 


recitation cannot by itself establish “commerce in fact,” the recitation remains relevant when 


considered alongside the objective facts of the transaction.  Id. at 632, 889 S.E.2d at 568.  Here, 


the contractual recitation both reinforces and is reinforced by the transaction’s objective interstate 


features, including the original lender’s Delaware incorporation and Minnesota headquarters.  


Respondents’ reliance on Flexon v. PHC-Jasper, Inc. is similarly misplaced.  399 S.C. 83, 


731 S.E.2d 1 (Ct. App. 2012).  Flexon addressed a contract for a South Carolina resident to perform 


medical services at facilities exclusively in Hardeeville, Beaufort, and Jasper, South Carolina.  399 


S.C. at 89, 731 S.E.2d at 4.  No out-of-state party was involved in any aspect of that transaction.  


Here, the original lender was a Delaware corporation operating from Minnesota, and Munoz 


directly addresses the precise pattern of an out-of-state lender financing a South Carolina 


manufactured home purchase.  Flexon’s narrow intrastate holding has no application to these facts. 


B. Contra proferentem does not apply to the federal preemption inquiry. 


Respondents argue that the contract’s interstate-commerce recitation should be construed 


against Newrez under contra proferentem because the recitation purportedly conflicts with the 


Columbia, South Carolina address listed for Green Tree on the face of the contract.  The argument 


is doubly mistaken. 


First, contra proferentem is a rule of contractual construction that applies to ambiguous 


substantive terms as between the contracting parties.  It is not a rule for adjudicating federal 


preemption.  Whether a transaction “involves” interstate commerce within the meaning of 9 U.S.C. 


§ 2 is a “commerce in fact” inquiry focused on the transaction’s actual connection to interstate 


commerce.  See Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56-58 (2003).  The parties’ subjective 


intent, or self-characterization, is irrelevant.  Munoz, 343 S.C. at 538.  What matters is the objective 
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character of the commercial activity.  The contract’s recitation here aligns with that objective 


character, but even if it did not, contra proferentem would not alter the federal preemption analysis. 


Second, there is no ambiguity to construe.  A Delaware corporation with its principal place 


of business in Saint Paul, Minnesota does not become a South Carolina entity by virtue of operating 


a Columbia branch office.  The Certificate of Authority filed with the South Carolina Secretary of 


State on May 9, 1995 establishes Green Tree’s foreign status.  (R. p. 10.)  A foreign corporation 


engaged in business in South Carolina remains a foreign corporation.  


C. The Certificate of Authority required no additional foundation. 


Respondents’ contention that Newrez failed to lay sufficient foundation at the December 4 


hearing for the South Carolina Secretary of State’s Certificate of Authority is unavailing.  The 


Certificate is a self-authenticating, certified copy of a public record.  See S.C.R.E. 902(4).  The 


Certificate is for Green Tree Financial Servicing Corporation, the same company as the creditor 


under the Loan Agreement, and Respondents lodged no objection at the hearing to its admission.  


Respondents now urge that the Certificate cannot establish the corporate identity of the lender 


because the lender’s branch office address listed in the contract is not on the Certificate.  The 


Certificate establishes the state of incorporation and principal place of business of a foreign entity, 


precisely the matters relevant to the FAA’s interstate-commerce inquiry.  


In any event, this Court reviews arbitrability de novo on undisputed facts, and the Court 


“may affirm any ruling, order, decision or judgment upon any ground(s) appearing in the Record 


on Appeal.”  Rule 220, SCACR.  The Certificate of Authority is part of the record, and it 


establishes the foreign incorporation and place of business of the original lender.  That is sufficient 


to compel the conclusion, as a matter of law, that the transaction involves interstate commerce. 
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III. The arbitration clause is not unconscionable. 


A. Munoz forecloses Respondents’ lack-of-mutuality argument. 


Respondents’ Argument III rests on the same lack-of-mutuality theory that Munoz 


expressly rejected.  The arbitration clause in Munoz contained a nearly identical carve-out 


reserving to the lender certain judicial remedies (enforcement of the security agreement, monetary 


judgment, foreclosure) while channeling other disputes to arbitration.  Munoz, 343 S.C. at 542, 


542 S.E.2d at 365.  The court held: “We find the doctrine of mutuality of remedy does not apply 


here.  An agreement providing for arbitration does not determine the remedy for a breach of 


contract but only the forum in which the remedy for the breach is determined.”  Id.  The court 


further explained that, even apart from the forum/remedy distinction, “under state law, a lack of 


mutuality of remedy does not invalidate a contract.” Id. 


Respondents’ Argument III asks this Court to reach a different conclusion on the same 


lack-of-mutuality theory on a contract executed by the same lender.  Yet Respondents never 


engage Munoz on this point.  They simply assert that the carve-out renders the contract “cruelly 


one-sided” and “oppressively one-sided,” without acknowledging that those very arguments were 


considered and rejected by the Supreme Court. 


Respondents’ invocation of Damico v. Lennar Carolinas, LLC does not change the 


analysis.  437 S.C. 596, 879 S.E.2d 746 (2022).  Damico set out the South Carolina 


unconscionability standard in the home builder warranty context.  It did not overrule Munoz and 


did not address arbitration carve-outs of the kind at issue here.  Indeed, this Court distinguished 


Damico and reversed for arbitration in Mart v. Great S. Homes, Inc., 441 S.C. 304, 893 S.E.2d 360 


(Ct. App. 2023).  Damico itself acknowledged that “[a]dhesion contracts are not per se 


unconscionable.”  437 S.C. at 613.  The demanding unconscionability standard set forth in Simpson 
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and reaffirmed in Damico cannot be satisfied by a carve-out materially indistinguishable from the 


one the South Carolina Supreme Court approved in Munoz. 


B. The Section 12 attorney’s fees argument fails. 


Respondents press a new variation on the unconscionability theme: that Section 12 of the 


Loan Agreement provides asymmetric attorney’s fee shifting.  Although the fee shifting provision 


is not part of the arbitration provision at issue, and although Respondents have never argued that 


the entire Loan Agreement is unenforceable, Respondents argue that when combined with the 


arbitration clause, the fee-shifting provision renders the overall structure unconscionable.  That 


argument fails for three independent reasons. 


First, lack of mutuality in remedy, standing alone, does not render an arbitration agreement 


unconscionable.  The South Carolina Supreme Court so held in Munoz: “under state law, a lack of 


mutuality of remedy does not invalidate a contract.”  343 S.C. at 542, 542 S.E.2d at 365.  This 


Court reaffirmed the point in the arbitration context, holding that “any perceived lack of mutuality 


in this commercial context does not make the arbitration agreement unconscionable because 


Respondents are not deprived of a remedy.”  One Belle Hall Prop. Owners Ass’n v. Trammell 


Crow Residential Co., 418 S.C. 51, 65, 791 S.E.2d 286, 294 n. 8 (Ct. App. 2016).  Plaintiffs are 


not deprived of a remedy here.  They will pursue their claims in the forum the Loan Agreement 


designates; with the same statutory remedies they would have in court. 


Second, importing a separate contractual provision into the unconscionability analysis of 


the arbitration clause is precisely the kind of state-law approach the FAA preempts.  “[C]ourts 


must place arbitration agreements on an equal footing with other contracts, and enforce them 


according to their terms.”  AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339 (2011) (internal 


citations omitted).  South Carolina courts apply state-law unconscionability principles to 


arbitration agreements only insofar as those principles apply equally to other contractual 
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provisions.  Lackey v. Green Tree Fin. Corp., 330 S.C. 388, 397, 498 S.E.2d 898, 903 (Ct. App. 


1998).  Respondents’ theory, that the arbitration clause is unconscionable because of asymmetry 


in a separate fee-shifting clause, singles out the arbitration clause for disfavored treatment by 


aggregating unrelated contract terms in the unconscionability calculus. 


Third, Respondents’ asymmetry concern is largely illusory as to the central South Carolina 


Unfair Trade Practices Act (“SCUTPA”) claim in Plaintiffs’ complaint.  SCUTPA itself provides 


that, upon a finding of violation, the court “shall award to the person bringing such action under 


this section reasonable attorney’s fees and costs.”  S.C. Code § 39-5-140(a).  That statutory fee 


remedy is equally available to a prevailing Plaintiff whether the SCUTPA claim is heard by a court 


or by an arbitrator.  Section 12 does not bear on the statutory fee entitlement, and it cannot supply 


the asymmetry on which Respondents’ unconscionability theory depends. 


IV. Covington is subject to the arbitration clause under equitable estoppel. 


Respondents argue that Newrez’s equitable estoppel theory was not preserved below and, 


in any event, that the record contains no evidence Covington was aware of or benefited from the 


Loan Agreement.  Neither contention withstands scrutiny. 


The estoppel issue is preserved.  Respondents advanced the argument that Covington was 


not bound by the arbitration agreement for the first time in a memorandum filed mere hours before 


the December 4, 2025 hearing.  At the December 4, 2025 hearing, Newrez’s counsel argued that 


Covington’s claims were derivative of Douglas’s claims because they purport to arise from rights 


and duties flowing from the Loan Agreement, and that she was therefore bound to the same 


arbitration requirements.  (R. p. 163, lines 5-19.)  That is the substance of equitable estoppel.  A 


non-signatory cannot disclaim an arbitration clause while affirmatively asserting claims that 


depend on the agreement.  Dixon v. Pattee, 442 S.C. 233, 258, 898 S.E.2d 158, 171 (Ct. App. 


2023) (“A party may not rely on the contract when it works to its advantage, and repudiate it when 
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it works to its disadvantage.”) . Newrez was not required to expressly invoke the phrase “equitable 


estoppel” to preserve the issue. 


In any event, Respondents themselves placed the question of Covington’s relationship with 


the Loan Agreement squarely before the trial court. In their memorandum opposing the Motion to 


Dismiss, Respondents argued that “certain agreements between the owner of this loan and 


Shellpoint create a duty to act in the best interests of Plaintiff Douglas” and that “Plaintiff 


Covington would also argue that these duties run to her through her payment of Douglas’s 


mortgage payments.”  (R. p. 56 (emphasis added).)  Respondents further alleged that Covington 


had made payments on the loan for years and that those payments included force-placed insurance 


charges that Respondents now challenge.  (R. pp. 54-55.)  At a minimum, those pleadings plainly 


establish: (a) that Covington was aware of and made payments on the Loan Agreement; and (b) 


that her claims purport to derive their substance from the rights and obligations the Loan 


Agreement creates. 


Respondents’ own theory of liability, that Covington steps into Douglas’s shoes for 


purposes of pressing claims against the servicer, invokes equitable estoppel precisely.  As this 


Court explained in Dixon: “[A] party may not rely on the contract when it works to its advantage, 


and repudiate it when it works to its disadvantage.”  442 S.C. at 258, 898 S.E.2d at 171.  


Covington’s claims, by Respondents’ own characterization, depend on rights flowing through the 


Loan Agreement.  The agreement’s arbitration clause flows with them.  See Pearson v. Hilton 


Head Hosp., 400 S.C. 281, 733 S.E.2d 597 (Ct. App. 2012) (applying equitable estoppel to bind 


non-signatory who received direct benefit from contract). 


Respondents’ contention that Covington was “previously unaware of” the Loan Agreement 


is irreconcilable with the pleadings.  A person cannot make payments on a loan agreement of which 
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she is unaware.  The same complaint that disclaims any contractual relationship with Newrez 


expressly alleges, as the basis for the SCUTPA and negligence claims, that Covington was making 


payments on the Loan and was charged for force-placed insurance, property inspections, and tax 


escrow on a manufactured home she occupies.  Plaintiffs cannot have it both ways, and they cannot 


use Covington’s purported “awareness” to limit only those aspects of the Loan Agreement that 


work against them. 


V. The two-issue rule does not apply. 


Respondents’ Argument V invokes the two-issue rule on two theories: first, that Newrez’s 


Motion to Dismiss raised three grounds and that Newrez has appealed only the arbitration ground, 


making the other grounds law of the case; and second, that Newrez did not appeal the trial court’s 


January 2, 2026 Order, which Respondents characterize as an adjudication that Plaintiffs have 


stated viable SCUTPA and negligence claims against Newrez.  Neither application is correct. 


The two-issue rule applies where a single ruling rests on multiple alternative grounds and 


the appellant has failed to challenge one of those grounds.  Thompson v. Killian, 447 S.C. 177, 


195-96, 924 S.E.2d 606, 616 (2025).  The unappealed alternative ground becomes law of the case 


for the ruling at issue.  Id.  The rule does not transform every unappealed component of a motion 


into law of the case on unrelated issues. 


There is a threshold reason the two-issue rule has no application here.  Arbitrability 


determinations are reviewed de novo, a standard Respondents themselves acknowledge in their 


Standard of Review section.  See Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 22, 644 


S.E.2d 663, 667 (2007).  The two-issue rule presupposes that an unappealed alternative ground 


forecloses appellate review of an appealed ground because the appellate court defers to the trial 


court on the unappealed ground.  That premise dissolves under de novo review: when this Court 


examines arbitrability independently, without deference to the trial court’s findings, an unappealed 
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component of the same motion cannot foreclose what independent review is already required to 


address.  Because arbitrability is a question this Court reviews de novo, the rationale underlying 


the two-issue rule does not apply. 


Here, the trial court’s denial of arbitration did not rest on alternative grounds.  The 


Arbitration Order denied Newrez’s request to compel arbitration on the singular basis that the trial 


court adopted Plaintiffs’ unconscionability theory and concluded “the purported agreement to 


arbitrate is unenforceable.”  (R. p. 11.)  The denial of the alternative Motion to Sever, and the trial 


court’s rejection of Newrez’s argument that the Complaint must be dismissed for failure to state a 


claim, are independent rulings on independent requests for relief.  They do not bear on the 


arbitrability inquiry, and Newrez’s failure to appeal them in this interlocutory appeal does not 


affect the issues before this Court.  Those rulings were not separately appealable at this 


interlocutory stage, and any challenge to them must await final judgment. 


Respondents’ alternative argument under the two-issue rule, that Newrez waived its 


arbitration rights by failing to appeal the January 2, 2026 Order, is even less tenable.  The January 


2 Order granted Plaintiffs partial summary judgment on their claim to set aside the November 6, 


2023 tax sale, a claim against the other defendants, not Newrez, and granted Respondents leave to 


amend their complaint to add factual allegations against Newrez relating to force-placed insurance 


and escrow.  (Summary Judgment Order at 1.)  Granting leave to amend is not a Rule 12(b)(6) 


merits ruling.  It is a procedural permission under Rule 15.  Nothing in the January 2 Order 


adjudicated the merits of Plaintiffs’ SCUTPA or negligence claims against Newrez, and 


accordingly there was nothing in that Order that Newrez was required or permitted to appeal at 


this interlocutory stage. 
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In addition, Respondents’ premise misapprehends the nature of arbitration enforcement.  


Even if Respondents had received a favorable ruling on the merits of their claims against Newrez, 


and they have not, that ruling would not be an obstacle to arbitration.  The arbitration clause covers 


“all disputes, claims or controversies arising from or relating to this Contract or the parties thereto,” 


including claims with arguable merit.  The arbitrator decides those disputes, applying the same 


law and considering the same evidence.  Compelling arbitration of Respondents’ claims does not 


extinguish them.  It relocates them to the contractually agreed forum. 


VI. Newrez has not waived its right to arbitrate. 


Respondents’ final argument advances waiver as an “additional sustaining ground,” relying 


on the three-factor framework from Davis v. KB Home of S.C., Inc., 394 S.C. 116, 713 S.E.2d 799 


(Ct. App. 2011).  At the threshold, Respondents themselves concede that the Davis factors “do not 


fit the somewhat unusual facts of this case.”  That concession should end the inquiry. 


In any event, the Davis framework on which Respondents rely is no longer the controlling 


test.  The South Carolina Supreme Court vacated the Court of Appeals’ waiver analysis in Davis 


without endorsing the three-factor test.  See Davis v. KB Home of S.C., Inc., 429 S.C. 634, 635, 


842 S.E.2d 653, 653 (2014) (“[V]acat[ing] the portion of the Court of Appeals’ opinion regarding 


waiver of the right to compel arbitration.”).  The controlling South Carolina authority on arbitration 


waiver is Dean v. Heritage Healthcare of Ridgeway, LLC, which establishes “a presumption 


against finding a party has waived its right to compel arbitration,” and places “a heavy burden” on 


the party asserting waiver to demonstrate prejudice through an “undue burden caused by delay.”  


408 S.C. 371, 388, 759 S.E.2d 727, 736 (2014).  The factors courts consider include whether a 


substantial length of time transpired between the commencement of the action and the 


commencement of the motion to compel arbitration, whether the movant engaged in extensive 


discovery before moving to compel arbitration, and whether the non-moving party was prejudiced 
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by the delay.  Carlson v. South Carolina State Plastering, LLC, 404 S.C. 250, 257, 743 S.E.2d 


868, 872 (Ct. App. 2013). 


Under either framework, Respondents have not come close to meeting their heavy burden.  


Newrez has pursued arbitration as grounds for dismissal since filing its Motion to Dismiss on 


September 3, 2025, the same pleading by which Newrez first appeared in the case.  There has been 


no extended delay, no substantive merits litigation, no discovery initiated by Newrez, and no 


resulting prejudice to Plaintiffs.  Respondents’ attempt to bootstrap the two-issue rule analysis into 


a waiver theory fails for the same reasons addressed above.  There is no January 2, 2026 ruling on 


the merits against Newrez that could have been waived by failure to appeal. 


CONCLUSION 


For the reasons set forth above and in Newrez’s Initial Brief, Newrez respectfully requests 


that this Court reverse the trial court’s Form 4 Order (December 9, 2025) and Order Denying 


Enforcement of Arbitration (February 10, 2026), and remand with instructions to: (1) stay Plaintiff 


Dorothy Douglas’s claims and compel arbitration of those claims; (2) compel arbitration of 


Plaintiff Sharon Covington’s claims pursuant to equitable estoppel or, in the alternative, stay those 


claims pending arbitration; and (3) grant such other and further relief as this Court deems proper. 


Respectfully submitted this 13th day of July, 2026. 


/s/ G. Benjamin Milam    
G. Benjamin Milam (S.C. Bar No. 80311) 
BRADLEY ARANT BOULT CUMMINGS LLP 
214 North Tryon Street, Suite 3700 
Charlotte, North Carolina 28202 
Telephone: (704) 338-6000 
Facsimile: (704) 332-8858 
bmilam@bradley.com 
 
Attorney for Appellant Newrez, LLC 
d/b/a Shellpoint Mortgage Servicing 


  







17 


THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________ 
 


APPEAL FROM MARLBORO COUNTY 
Court of Common Pleas 


The Honorable Robert E. Hood, Circuit Court Judge 
__________ 


 
Appellate Case No. 2026-000076 


Circuit Court Case No.: 2025CP3400154 
 


Sharon Covington and Dorothy Douglas, Respondents, 
 
v. 
 
1st Better Living 2, LLC; Marlboro County Delinquent Tax Collector; Newrez, LLC d/b/a 
Shellpoint Mortgage Servicing, Defendants, 
 
of which Newrez LLC d/b/a Shellpoint Mortgage Servicing is the Appellant. 


__________ 
 


PROOF OF SERVICE 
__________ 


 
I hereby certify that a copy of the foregoing REPLY BRIEF OF APPELLANT was sent 


via e-mail and via first-class U.S. Mail, postage prepaid, and addressed as follows: 
 


Jason Scott Luck 
P.O. Box 47 


Bennettsville, SC 29512 
jason@luck.law 


Attorney for Respondents Sharon Covington and Dorothy Douglas 
 


Tonya Copeland-Little 
521 W. Carolina Avenue 


Hartsville, SC 29550 
copelandlittlelaw@gmail.com 


Attorney for 1st Better Living 2, LLC 
 


Andrew Foster McLeod 
222 Market Street 
Cheraw, SC 29520 


amcleod@hmandrlaw.com 
Attorney for Marlboro County Delinquent Tax Collector 


 







18 


 
This the 13th day of July, 2026. 


 
/s/ G. Benjamin Milam    
G. Benjamin Milam 


 










