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Jackson v. Denno Hearing 
Direct Examination ofDet. Daniel Litchfield by Asst. Sol. Ferguson 

JACKSON V DENNO HRG 

THE COURT: Okay. Call your first witness. 

ASST. SOL. FERGUSON: The State calls Daniel 

4 Litchfield. 

5 MADAME CLERK: Place your left hand on the Bible and 

6 raise your right. 

7 WHEREUPON, LT. LITCHFIELD IS DULY SWORN. 

8 DIRECT·EXAMINATION 

9 BY ASST. SOL. FERGUSON: 

10 Q 

11 A 

12 Q 

13 A 

Detective Litchfield, who do you work for? 

I work for the Ridgeland Police Department. 

And what do you do for them? 

I'm the head investigator over Investigations, small 

14 crimes for the Ridgeland Police Department. 

15 Q Were you working for the Ridgeland Police Department 

16 back in March of this year, 2011? 

17 A Yes, sir. 

18 Q And were you involved in a case with Mr. Antonio Scott 

19 and the victim being Cynthia Nelson? 

20 A Yes, sir .. 

21 Q Did you have an opportunity to speak to Mr. Scott about 

22 those accusations? 

23 A Yes, I did. 

24 Q And when did that take place? 

25 A I believe the following day after his arrest. 

6 
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I Q 

2 A 

3 sir. 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

Jackson v. Denno Hearing 
Direct Examination ofDet. Daniel Litchfield by Asst. Sol. Ferguson 

Would that be March the 22nd? 

I'm.not sure of the exact date, but I believe, so, yes, 

And what is the date of the actual incident? 

I'm not sure, sir. 

March the 20th? 

The 20th. 

All right. Now, where did you talk to Mr. Scott? 

It was at the Jasper County Detention Center. 

And who else was present at that interview? 

Investigator MacIntosh; 

Did the defendant appear to be under the influence of 

13 any drugs or alcohol during your interview with him? 

14 A No, sir. 

15 Q Did the defendant appear to have any mental or physical 

16 impairment that would have prevented him from understanding 

17 y 'alls conversation? 

18 A 

19 Q 

No, sir. 

Can you describe the room where the questioning took 

20 place? 

21 A It's actually the, I guess, Judge's chambers for doing 

22 bond hearings at the jail.. 

23 Q 

24 A 

And approximately how long did that interview last? 

I believe around -- it wasn't very long at all; about 

25 thirty minutes or so. 

7 
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Jackson v. Denno Hearing 
Direct Examination ofDet. Daniel Litchfield by Asst. Sol. Ferguson 

1 Q Okay. Did y'all take any breaks or did you just go 

2 straight through? 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

We went straight through. 

At any point did the defendant ask to take a break? 

No. 

At any point did he ask for anything to eat or drink? 

No. 

Now, did you make any threats or promises to the 

9 defendant in exchange for his statement? 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

No, sir. 

Was the defendant incarcerated when you talked to him? 

Yes, he was. 

And did he agree to come speak to you? 

Yes. 

Okay. Now, was the defendant advised of his 

16 constitutional rights, pursuant to Miranda, prior to being 

17 questioned about this crime? 

• 18 A Yes, sir . 

19 Q And how did you accomplish that advisement of rights? 

20 Did you do so by form or by reading it from a card? 

21 A A form. 

22 Q Okay. Now, did the.defendant initial that form saying 

23 he understood his· rights? 

24 A Yes. 

8 

25 Q Okay. Did he then waive those rights and agree to talk 

8



Jackson v. Denno Hearing 
Direct Examination ofDet. Daniel Litchfield by Asst. Sol. Ferguson 

1 to you about these crimes? 

2 A Yes, he did. 

3 Q Okay. Now, after having had them read to him and him 

4 initialing, did you observe any inditia of him being able to 

5 understand the conversation y'all were having? 

6 A 

7 Q 

None at all. 

Okay. What was the defendant's emotional state during 

8 your interview? 

9 A He was calm and he was, you know, concerned about the 

10 whole situation. 

11 Q Okay. Now, who else was present in that room with you 

12 and the defendant? 

13 A 

14 Q 

Investigator Macintosh. 

Okay. And did either one of you promise or threaten 

15 the defendant in any way, shape or form? 

16 A No, sir. 

17 Q Did you promise him any hope of reward in exchange for 

18 his statement? 

19 A No, sir. 

20 Q Okay. Did he ever indicate that he wished to speak to 

21 an attorney before he talked to you? 

22 A No. 

23 Q Did he ever stop you from questioning him for any 

24 reason? 

25 A No, sir. 

9 
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1 Q 

2 A 

3 Q 

Jackson v. Denno Hearing 
Direct Examination ofDet. Daniel Litchfield by Asst. Sol. Ferguson 

Was the statement recorded by audio or video? 

Yes, it was, sir. 

Now, Det. Litchfield, I want to show you what's been 

10 

4 previously marked for identification as State's Exhibit 

5 Number Three and ask if you can identify this. 

6 ASST. SOL. FERGUSON: Your Honor, may I approach the 

7 witness? 

8 THE COURT: You may. 

9 A Yes, sir. It has my initials on it. This is the video 

10 version of the actual interview. 

11 Q And have you and I reviewed a portion of that video to 

12 determine what was on that CD? 

13 A Yes. 

14 Q And is it a fair and accurate depiction of the 

15 interview conducted with the defendant on March the 22nd? 

16 A 

17 

Yes, sir. 

ASST. SOL. FERGUSON: Your Honor, at this point, I 

18 would like to publish just the waiver of rights portion of 

19 this video for Your Honor's determination. 

20 

21 

THE COURT: Have you seen the whole thing, Mr. Hughes? 

MR. HUGHES: I've seen the video, Your Honor. I have no 

22 objection to that. 

23 

24 

25 

THE COURT: Okay. 

(ASST. SOL. FERGUSON PREPARES CD PLAYER. AUDIO BEGINS 

PLAYING AT 10:15 A.M.; AUDIO ENDS PLAYING AT 10:17 A.M.) 

10



Jackson v. Denno Hearing 
Direct Examination ofDet. Daniel Litchfield by Asst. Sol. Ferguson 

I ASST. SOL. FERGUSON: Your Honor, that's all the 

2 questions I have regarding the voluntariness of this 

3 defendant's statement. If Mr. Hughes has any questions, 

4 I'll yield to him. 

s THE COURT: Okay. 

6 CROSS-EXAMINATION 

7 BY MR. HUGHES: 

8 Q Detective, what was he charged with when you were 

9 questioning him? 

10 A Murder. 

11 Q Isn't it true though that you did not actually charge 

12 him with murder and arrest him until after this interview 

13 was over? 

14 A 

IS Q 

I believe the warrant was already served on him. 

I believe the video will show the warrant being served 

11 

16 on him at the end of the interview and that's when you told 

17 him the victim had died and that's when you arrested him for 

18 murder. So you interviewed him knowing you were going to 

19 serve a warrant for murder, but you did not serve the 

20 warrant until after you interviewed him, correct? 

21 A 

22 Q 

I'm not real sure. 

During the interview, did you talk about anything 

23 regarding the history of the defendant with either the 

24 victim or either anything with the victim's family? 

25 A I believe that came up, but it was voluntary on his 

11



Jackson v. Denno Hearing 
Cross-Examination ofDet. Daniel Litchfield by Mr. Hughes 

I ·side. 

2 Q Did you tell him what the penalty for murder was on 

3 that video? 

4 A No. 

5 

6 

7 

8 

9 

MR. HUGHES: No further questions, Your Honor. 

THE COURT: Okay. Anything further, Mr. Ferguson? 

ASST. SOL. FERGUSON: No, Your Honor. 

THE COURT: Okay. -You may step down, sir. 

ASST. SOL. FERGUSON: The defendant only gave one 

10 statement, Your Honor, and that is it. I think there are 

II substantive issues that Mr. Hughes may want to address, and 

12 the State as well, just about some of ·the content about the 

13 defendant's statement. 

14 

15 

THE COURT: What was he incarcerated for when he --­

ASST. SOL. FERGUSON: Well, he was originally charged 

16 with attempted murder. 

17 

18 

THE COURT: Okay. 

ASST. SOL. FERGUSON: And then the victim died. So the 

19 warrant was upgraded. 

20 

21 

THE COURT: Okay. 

MR. HUGHES: Your Honor, as far as 95 percent of the 

22 statement is concerned; I have no probiems with it. There 

23 is nothing inculpatory on the video. I do have a problem 

24 with the fact that he does talk about certain things which 

25 would be considered prior bad acts on the video. I also 

12 
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Jackson v. Denno Hearing 
Cross-Examination ofDet. Daniel Litchfield by Mr. Hughes 

1 have a problem with law_ enforcement, basically, using a 

2 threat of life imprisonment on the charge of murder, even 

3 though he had not been charged with murder at that time. 

4 The video does show the warrant to be served on him at 

13 

5 the end of the interview. He's not informed. I do not know 

6 if my client would have requested an attorney if he'd have 

7 known he was being charged with murder; but like I said, 95 

8 percent of the video,- I have no problem with. My biggest 

9 problem is redacting the parts that the State and I both 

10 agree shouldn't come in without causing the jury to question 

11 what was missing. 

12 THE COURT: Okay. Well, obviously, he was Mirandized. 

13 There's no question he received and understood his rights, 

14 so I don't see a problem with that. Tell me how you want to 

15 go ahead and try to get around the portions that need to be 

16 redacted that you both agree on but you don't want to look 

17 choppy. 

18 MR. HUGHES: Your Honor, I believe the best way to do 

19 it is for you to tell the jury that we're not hiding 

20 anything, but just as a matter of speeding things along, 

21 we're just going to show the relative parts. I would not 

22 object to that. That way, it doesn't look like either side 

23 is hiding anything. I would have a problem with it going 

24 back into the. jury room. 

25 THE COURT: We could certainly, if they needed it 

13



I 

2 

replayed, we can bring them back in here and play for them 

once they continue to deliberate. If they want to see it, 

3 we can certainly do that; that's not a problem. No issue 

4 there. Okay? 

5 MR. HUGHES: Okay. The second matter, Your Honor, I 

6 don't know when Mr. Ferguson is going to do this, but there 

7 is a videotape of the crime scene. I object strongly to a 

8 videotape of it. It would be impossible to redact a video 

9 without the jury questioning what's being hidden. In the 

10 past, we have dealt with still photos, which allow us to 

11 have full control of what is seen and what is not seen. I 

12 i would have no new objection to still photos, provided that 

13 • they match the standard to all photos coming in, but a 

14 videotape, we don't have the capability of knowing what a 

15 jury is going to see. We can look at the videotape and we 

16 can see something, but the jury might pick up something we 

17 don't notice. As opposed to a still photo where I can sit 

18 there and look over the still photo entirely and know what 

I 9 they are going to be shown. 

20 THE COURT; Well, how soon after the incident was this 

21 footage take and what does it show? 

14 

22 ASST. SOL, FERGUSON: Well, Your Honor, this is a piece 

23 of technology that Ridgeland PD now has, and it is a camera 

24 attached to basically what looks like an eyeglass set. So 

25 it picks up when Officer Kevin Smith gets the call and gets 

14



1 in his car and it shuts off when they've cleared the scene. 

2 Everything that Officer Smith sees is recorded on video. 

3 And so, that obviously does record things that would be 

4 invisible; a person that's making statements that are not 

5 going to testify. 

6 Mr. Hughes and I have talked about this and I think, 

7 Your Honor, for purposes of pre-trial, what the State would 

8 seek to show is the beginning portion of that video as to 

9 what Kevin saw, Officer Smith saw when he arrived, the 

10 condition of the scene, up until there starts to be 

11 statements that I think would be inadmissible or hearsay. 

12 So we can play that portion for Your Honor and get a pre-

13 trial ruling of its admissibility if that would make Mr. 

15 

14 Hughes feel better. It's not something I would seek to play 

15 two minutes here, skip forward fifteen minutes, play two 

16 minutes there. I've kind of narrowed it down to what I 

17 

18 

19 

20 

2i 

22 

23 

24 

25 

think would be the most relative and probative portion of 

that video, which would be the beginning. 

MR. HUGHES: ·I would need to see what he's referencing 

to. 

THE COURT: Okay. Well, y'all will have to look at it 

to determine what it is he's going to use. And certainly, 

if you all can't agree, I can look at it and just because 

it's a moving video, doesn't mean it's not admissible, 

certainly, so I would let it in. Of course, there may be 

15



16 

1 things in it that are admissible, but I'm going to have to 

2 leave that to you all to determine to not put those in or if 

3 you need a ruling, I'll be happy to look at it and make a 

4 ruling on whether that person comes in or out. 

5 Again, I can also tell the jury that the attorneys 

6 worked hard at streamlining this case, so to show you only 

7 the relevant portions; again, I can say, "No one's hiding 

8 anything from you. This is just we don't want to waste 

9 anybody's time." 

10 ASST. SOL. FERGUSON: And I can tell Mr. Hughes the 

11 exact moment that I've ran it up to and that's 12 minutes 

12 and 54 seconds, from the beginning to 12 minutes and 54 

13 seconds. 

14 

15 

16 

THE COURT: Okay. 

MR. HUGHES: I would need to look it over. Mr. 

Ferguson and± can meet up after pull a jury on this. And 

!'7 I'm just old-fashioned, Your Honor, I prefer the still 

18 photos so I know what the jury is seeing and I'll be able to 

19 point things out to the jury. That's just a preference. 

20 Although, I do question the possible prejudicial value of 

21 some of the things on the tape.' Excuse me, I would hold the 

22 right to do that because there are some things on that tape 

23 that I definitely don't want coming in, some video and some 

24 

25 

audio matters, 

THE COURT: I can't ruie on that until I've seen ---

16



17 

I MR. HUGHES: I understand, Your Honor. Mr. Ferguson 

2 and I might be in agreement with this and will probably 

3 streamline what's going on after we have a chance to talk it 

4 over between the two of us. 

S THE COURT: Okay. What other motions do you have? 

6 ASST. SOL. FERGUSON: Your Honor, I did a pre-trial 

7 Memorandum of Law. This incident actually began the night 

8 before and basically, the victim was stabbed on March the 

9 20th of 2011. Well, on March the 19th of 2011, the victim 

10 rides by .her apartment and sees the defendant outside of her 

11 apartment. She calls law enforcement. Law enforcement 

12 responds, but they do not make contact with the defendant. 

13 They do make contact with him on the telephone; a little bit 

14 later, there's an exchange. 

IS Now, there's two parts: on the day of the actual 

16 murder, which is March the 20th, we have a witness who 

17 overheard this defendant stating that he went to that 

18 apartment to kill Cynthia Nelson and that she called the 

19 cops and he had to hide in the dumpster to avoid detection. 

20 And the·n, • he went on to say that he was going to kill her 

21 when he saw her on the 20th. So basically, the gist of our 

22 argument is, Your Honor, that ill-will between the victim 

23 and the defendant is admissible. One, to show motive, to 

24 show the mental element required for murder. And also, 

25 under the theory of res gestae, that this is one continuous 

17



1 chain of events. That he had made up his mind on the 19th 

2 and that same mental element carried over until the 

3 commission of the crime on the 20th. 

4 And so we would seek a pre-trial ruling on number one, 

18 

5 Officer Smith's testimony about him responding to that phone 

6 • call on the 19th, that he knew the 19th, and also as to our 

7 !witnesses, testimony about statements this defendant made 

8 about the 19th and the 20th. 

9 THE COURT: Okay. So I assume they were in an ongoing 

10 relationship; is that correct? They had a child in common? 

11 ASST. SOL. FERGUSON: Well, the victim is actually his 

12 son's mother's mother. So this is actually the grandmother 

13 of defendant's child, and it was an ongoing dispute between 

14 them. 

15 THE COURT: Okay. So Cynthia Nelson is the 

16 grandmother? 

17 ASST. SOL. FERGUSON: Yes, ma'am. 

18 THE COURT: Okay. And the incident the night before 

19 was between the defendant and Ms. Nelson or her daughter? 

20 ASST. SOL. FERGUSON: Ms; Nelson, the deceased. 

21 THE COURT: Ms. Nelson, the deceased. 

22 ASST. SOL. FERGUSON: Yes, ma'am. 

23 

24 

THE COURT: Okay. Mr. Hughes? 

MR. HUGHES: Your Honor, there appears to have been no 

25 contact between the defendant and the victim the previous 

18



19 

1 night. As far as this being a continuation, we have 

2 different locations. We've had a night to sleep things_ 

3 through. We have the victim coming to the location herself, 

4 voluntarily. This is not like the defendant has gone 

5 looking for her. This is not a continuation, Your Honor, 

6 this is two separate incidents entirely. 

7 THE COURT: What's your defense? Is it that he wasn't 

8 there at all or is it that there was a fight and mutual 

9 combat situation and this is self-defense? 

10 

11 

12 

MR. HUGHES: It's self-defense, Your Honor. 

THE COURT: Self-defense. Okay. 

ASST. SOL. FERGUSON: And more specifically, Your 

13 • Honor, the defendant states in his statement that Mr. 

14 Litchfield testified to that the victim was actually 

15 aggressive. That she pulled out a knife and swung at him, 

16 at which point, he did a side-step defense maneuver, hitting 

17 her elbow, causing her to stab herself. And so, you know, I 

18 think that the prior evening would help the jury understand 

19 the context of this dispute on the 20th between these two 

20 people. This isn't an isolated incident. It actually began 

21 the night before and continued over. 

22 Now, Mr. Hughes did say that the victim voluntarily 

23 came to where the defendant was. Well, that was at the 

24 request of the defendant. He requested Akera Nelson, who is 

25 . the daughter, bring their child and the victim was in the 

19



1 child with them. And.so, you know, we would disagree with 

2 her just going over there to try and start something, Your 

3 Honor, that she was the aggressor. 

4 THE COURT: Okay. Well, I would guess that the 

5 previous -- or the first incident and the continuing 

20 

6 problems just goes to intent notice, not an accident when it 

7 occurred. The incident the night before 

8 ASST. SOL. FERGUSON: Yes, ma'am. 

9 THE COURT: --- what exactly do you intend on putting 

10 out there? That they had words, that there was a fight, 

11 that the police came out? 

12 ASST. SOL. FERGUSON: Two separate pieces of evidence. 

13 The first thing in Officer's Smith's testimony that he 

14 responded to a call about Mr. Scott calling the victim and 

15 harassing her. 

16 

17 

THE COURT: Okay. 

ASST. SOL. FERGUSON: Then, the defendant's own 

18 explanation of the night before. He's overheard on the 20th 

19 saying, "Yeah, I went to that apartment to kill her, ·but she 

20 called the police, so I had to hide in the dumpster." 

21 THE COURT: Okay. 

22 ASST. SOL. FERGUSON: So those two separate pieces of 

23 evidence to show what occurred on the 19th. 

24 THE COURT: Okay. Mr. Hughes? 

25 MR. HUGHES: Your Honor, I believe the State is trying 

20



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to connect two separate incidents in this matter. Most of 

what happened the night before would be hearsay, based upon 

the fact that the victim was one of the people involved. I 

do not know exactly what happened that night; no one does. 

21 

I do know that there was no confrontation between the victim 

and the defendant that night; that no statements were given 

to law enforcement. As far as written statements, there 

have been none presented as far as the incident the night 

before. And that the statement of what my client said was 

not given to law enforcement until days after the incident. 

It's basically obvious the Solicitor is trying to 

bolster their case by trying to connect two separate 

incidents, Your Honor, and I do not think that they can 

because ---

THE COURT: Well, if they didn't have any contact and 

it sounds to me like there are just ill-words, but no actual 

contact, but if it did result in her calling the police and 

have the police come out, and I'm assuming she gave her 

story to Det. Smith. How else is he supposed to prove 

intent? How is he supposed to prove malice in a murder· 

charge? I don't know how else he would. Because you're 

going to claim.ihat she was the aggressor and ihis was an 

accident and ~pparently she stabbed herself; is that your 

side? 

MR. HUGHES: Ye_s, Your Honor. 

21
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1 THE COURT: Just so I know, how did she end up dying? 

2 Was it. through one stab or 

3 MR. HUGHES: One stab wound to the carotid artery. She 

4 basically bled out, Your Honor. She suffered from heart 

5 failure, I think, a day later. 

6 THE COURT: Okay. How were the police called when she, 

7 ' in fact, was stabbed? 

8 ASST. SOL. FERGUSON: Witnesses to the actual stabbing 

9 called. First, the defendant's sister, Shareema Behlin; 

10 second, Akera Nelson, the deceased's daughter. They both 

11 called 9-1-1. 

12 

13 

14 

THE COURT: To get someone to come help. 

ASST. SOL. FERGUSON: Yes, ma'am. 

THE COURT: Do you have any case law that shows that 

15 with it being the evening before, being too far, Mr. Hughes, 

16 as far as not contemporaneous er.ough? Because there does 

17 seem to be an existing and ongoing fight. 

18 MR. HUGHES: Not at this time, Your Honor, We were 

19 handed this just a few minutes ago. I might in the morning. 

20 THE COURT: Are we going to go ahead and start the 

21 , trial today or are we just going to just poll the jury? What 

22 are we going to do? 

23 ASST. SOL. FERGUSON: Your Honor, I would ask that we 

24 start with openings in the morning. 

25 THE COURT: All right. Well, I'll give you an 
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I 

2 

3 

4 

opportunity as to thi.s issue to find some case law. I can 

just tell you that my inclination is certainly for the 

totality with res gestae of the entire case, you do have to 

show that it is an ongoing problem. I think it also goes to 

5 intent and motive back and forth, particularly if you're 

6 going to raise a defense of accident or that she was the 

7 aggressor and that she stabbed herself. 

8 Additionally, because this ongoing feud is not a result 

9 of say a specific conviction or any other unrelated bad act 

JO to this incident, I mean, just for a probative value, it 

II just shows and tells the whole story, and I really do think 

12 the probative value would outweigh any prejudice. But I 

13 feel that whatever you present as far as case law for either 

14 one of you in the morning, you're welcome to do it. 

15 MR. HUGHES: Thank you, Your Honor. 

16 THE COURT: Okay. What other motions do we have? 

17 ASST. SOL. FERGUSON: I guess I'm kind of bringing up 

18 one of Mr. Hughes' anticipated objections, but we prepped 

19 this case for trial at the last term of Court and it's back 

20 up today, and one of the· issues that Mr. Hughes has brought 

21 to my attention is that he has an objection to the entering 

22 of the 9-1-1 tapes, and so I just wanted to bring that to 

23 Your Honor's attention, because I definitely intend on 

24 calling two separate 9-1-1 dispatchers, the two different 

25 persons who received the call from the incident location. 

23



1 THE COURT: And that was the 9-1-1 tapes from the 

2 1 defendant's ~ister who called 

3 ASST. SOL. FERGUSON: Yes, ma'am. On the 20th of 

4 March. 

5 THE COURT; --- okay. And the other person who called 

6 in was? 

7 ASST. SOL. FERGUSON: Akera Nelson, the deceased's 

8 daughter. 

9 THE COURT: The deceased's daughter. 

10 

11 

12 

13 

14 

ASST. SOL. FERGUSON: The mother of 

THE COURT; What is the name of the mother? 

ASST. SOL. FERGUSON: Yes, ma'am. 

THE COURT: Okay. Now, I've got it. 

MR. HUGHES: Your Honor, he's handed me a third 9-1-1 

24 

15 tape of the night before, which I will definitely object to. 

16 Your Honor, with the two 9-1-1 tapes that he's given me 

17 before, both Akira and -- sorry, I cannot pronounce the 

18 name. I think it's Shareema, my client's sister. Akera and 

19 Shareema, they've called both parties as witnesses, Your 

20 Honor. All they're doing is trying to bolster any testimony 

21 ,they would be giving. I can see possibly using it to 

22 impeach if they change their story, but if you're going to 

23 call the person who made the call anyway, why play the 9-1-1 

24 'tape, except in order to hear the panic and the distress in 

25 the voice, causing an emotional response on the part of the 

24
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jury? 1 

2 

3 

4 

5 

6 

7 

8 

There's no reason -- there's no need to bring the 9-1-1 

tape in, other than to excite the jury. There's no 

probative value to it. 

THE COURT: Well, except that it's a contemporaneous 

recording of what occurred at the time. It's probably the 

best evidence. 

MR. HUGHES: Your Honor, if he wishes to use it to 

9 impeach any statement the witness gives, he's going to call 

10 both people that made the 9-1-1 tape. Why add it to it? I 

11 mean, all he's doing is basically, going, "Here, listen to 

12 this excited woman call 9:-1-1," instead of talking to the 

13 person on the stand. 

14 ASST. SOL. FERGUSON: Well, Your Honor, they are on my 

15 potential witness list. I get to call anybody in this case. 

16 You know, it's just a potential list. Your Honor, it is the 

17 best evidence to set the scene. It establishes 

18 jurisdiction. It shows who was the first one to call in 

19 response to het getting stabbed~ It shows what law 

20 enforcement had in their mind upon arriving at the scene. 

21 And so, I've never really had to argue for the admission of 

22 9-1-1 tapes, Your Honor. I'll be happy to address any 

23 concerns you have. 

24 

25 

THE COURT: I don't see it as an issue. I think if 

you're just using it to replay it by a different way, and I 

25
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1 have no idea what they are going to testify to. 

2 Ma. HUGHES: Well, Your Honor, like I said, I have no 

3 problem if he's using it impeach. I think the only thing 

4 my objection to it is that all he is doing is bolstering the 

5 witness statement and 

6 

7 

8 

THE couaT:· Well, I'll tell you what he's going to do, 

he's going to call them and he's going to play it for them 

and say, "Is that you calling 9-1-1? Is that what you just 

9 witnessed?" "Yeah .. " I'm assuming that's what he is going 

10 to do. 

11 ASST. SOL. FERGUSON: Your Honor, quite frankly, you 

12 know, this is an exception to hearsay. I do have both the 

13 9-1-1 operators who took in the call, one of which whom is a 

14 records custodian, and so this is a record that is kept in 

15 the regular course of business that is extremely relevant 

16 and probative to the case at hand, and so, that is my 

17 intent. 

18 MR. HUGHES: I would object that the prejudicial value 

19 definitely outweighs the probative value, especially if you 

20 have a witness who is going to be testifying anyway or could 

21 be testifying. 

22 THE COURT: Okay. It's the best evidence, so I 

23 certainly think it's probative under Rule 403, so I'm going 

24 

25 

to allow it. 

MR. HUGHES: Okay. 
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THE COURT: Anything else? 

ASST .. SOL. FERGUSON: Not from the State, Your Honor. 

MR. HUGHES: Not from defense, Your Honor. 

THE COURT: How long is it going to take to try, you 

all? 

27 

ASST. SOL. FERGUSON: Your Honor, I like to consider 

myself fairly concise, and I would say I'm calling all of my 

witnesses to be ready by tomorrow. 

MR. HUGHES: There is a good ch9nce that this could go 

to the jury Wednesday afternoon, Your Honor. 

THE COURT: Wednesday afternoon, okay. Well, I just 

want to figure out for alternates, just because it is a 

murder case, I am going to put two alternates on. Ms. 

Rankin, we'll go ahead and try to pull your second case as 

well, if we have enough jurors. Obviously, the strikes are 

five and ten. Any requested voir dire from anybody? 

MR. HUGHES: None from the defense. 

THE COURT: Okay. What time tomorrow morning? Can we 

start at 9:30; is that acceptable to everyone? 

ASST.· SOL. FERGUSON:: Yes, ma'am, Your Honor. 

MR. HUGHES: No problem.· 

THE COURT: All right. Well, let's take a break before 

we pull the jury. 

THE COURT: Mr. Ferguson, if you would please call your 

27



1 case. 

2 ASST. SOL. FERGUSON: The State calls Antonio Scott in 

3 Indictment 2011-GS-27-192, for the offense of murder, Your 

4 Honor. 

5 THE COURT: Okay. Ladies and gentlemen, if you would, 

6 again, give me your attention, we are about to begin the 

7 case entitled the State of South Carolina v. Mr. Antonio 

8 Damazio Scott, charged in a bill of indictment by the grand 

9 jury of Jasper County for the offense of murder. 

10 Ladies and gentlemen, the State in this case is being 

11 represented by Mr. Robbie Ferguson and Ms. Meredith Bannon. 

12 (BOTH STAND AND FACES THE JURY PANEL.) 

13 THE COURT: Thank you. Additionally, Mr. Scott is 

14 being represented by Mr. Bob Hughes. Mr. Scott, if you and 

15 Mr. Hughes would both stand and face the jury panel. 

16 (MR. HUGHES AND MR. SCOTT BOTH STAND AND FACE THE JURY 

17 PANEL.) 

18 THE COURT: Thank you. You may be seated you all. 

28 

19 Ladies· and gentlemen· of the jury panel, is there any member 

20 of the jury panel related by blood, connected by marriage to 

21 the defendant in this case, Mr. Antonio Scott? If so, 

22 please stand. 

23 (NO RESPONSE. ) 

24 THE COURT: Additionally, is there any member of the 

25 jury panel who is a close personal friend or share a special 

28



1 relationship with the defendant in this case, Mr. Scott? 

2 (NO RESPONSE.) 

3 THE COURT: Ladies and gentlemen of the jury, you have 

4 been introduced to the attorneys who are trying this case, 

5 again, Mr. Ferguson, Ms. Bannon, and Mr. Hughes. My 

6 question is the same, is there any member of the jury panel 

7 related by blood or connected by marriage to any of the 

8 attorneys trying this case, or have a close personal 

9 friendship or share a special relationship with the 

10 attorneys trying this case? If so, please stand. 

11 

12 

(NO RESPONSE.) 

THE COURT: Additionally, Ladies and gentlemen, the 

13 following is a list of potential witnesses in this case. 

14 Again, Ladies and gentlemen, the question will be is any 

15 member of the jury panel related by blood or connected by 

16 marriage to any of these potential witnesses or are any 

29 

17 members of the jury panel a close personal friend or share a 

18 special relationship with any of ·the potential witnesses? 

19 They are Christopher Poventud of the Jasper County EMS. 

20 Lynn Shuman of the Jasper. County 9-1-1, Kim Carpenter of 

21 Jasper County 9-1-1, Kevin Smith of the Ridgeland Police 

22 Department. Rob Nelson of the Ridgeland Police Department. 

23 Christopher MacIntosh of the Ridgeland Police Department. 

24 Daniel Litchfield of the Ridgeland Police Department. 

25 John Croft of the·Jasper County Sheriff's Office. Dr. Erin 

29
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1 Presnell of MUSC, Dr. Lee Marie Tormos of MUSC, Akera Nelson 

2 of Ridgeland, South Carolina; Shareema Behlin of Ridgeland, 

3 South Carolina; Monique Chester of Ridgeland, South 

4 Carolina; and Dr. William McRae of Medical Center in 

5 Savannah. 

6 Again, ladies and gentlemen, the question is, is there 

7 any member of the jury panel related by blood or connected 

8 by marriage, or have a close personal friendship or share a 

9 special relationship with any of these potential witnesses? 

10 If so, please stand. 

11 

12 

13 

JUROR: Your Honor? 

THE COURT: Your name and juror number? 

JUROR: My name is Lois Wiechowski. I don't remember 

14 my juror number, but Akera Nelson was a tenant of mine. 

15 THE COURT: Okay. 

16 JUROR: I knew her and her mother both very well. 

17 THE COURT: Okay. 

18 MADAME CLERK: Number 210. 

19 THE COURT: Ma'am, I'm going to go ahead and excuse you 

20 from the trial of this case. You do not need to respond to 

21 any further questions about this case, but I will ask you 

22 for the next case, all right? 

23 JUROR: Okay. 

24 THE COURT: Anyone else? 

25 (NO RESPONSE.) 
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1 THE COURT: Additionally, ladies and gentlemen --- yes, 

2 sir? 

3 JUROR: David Daring, 49; John Croft, I went to school 

4 with him and I' v:e known him for years. 

5 THE COURT: John Croft? 

6 JUROR: Yes, ma'am. 

7 THE COURT: Sir, are you a personal friend of his? Do 

8 you break bread with him, eat with him, talk to him on the 

9 phone? 

10 JUROR: No, I don't do all of that; but I've known him 

11 forever. 

12 THE COURT: And you went to school together? 

13 JUROR: Yes, high school. 

14 THE COURT: The fact that you all went to high school 

15 together and he may testify in this case, would you be able 

16 to be fair and impartial in the trial of this case? 

17 

18 

19 

20 

21 

JUROR: I reckon, yeah. I reckon. I reckon. 

THE COURT: Sir, I need to be sure. 

JUROR: Yeah, I guess I could. 

THE COURT: Yes, you could? When is the iast time you 

saw Mr. Croft? 

22 JUROR: Just a little while ago downstairs; me and him 

23 . had a conversation a couple months ago playing ping-pong 

24 : together.· 

25 THE COURT: Okay. Sir; I'm going to go ahead and 
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1 excuse you from the trial of this case. Stick around, I 

2 have a second jury to pull. Okay? 

3 THE COURT: All right. Ladies and gentlemen, the 

4 allegations are in this case that in Jasper County, on or 

5 about March 20th of 2011, that Antonio Scott did kill Ms. 

6 Cynthia Nelson by means of a stabbing and she died here in 

7 Jasper County on March 21st, 2011, as a result of that 

8 stabbing. Does any juror have any independent knowledge 

9 about this case whatsoever? If so, please stand. 

( JURORS STAND.) 
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10 

11 THE COURT: Sir, give me your name and juror number and 

12 I'm just going to ask you to come speak to me, okay? But 

13 

14 

just for the record, your name and juror number? 

JUROR: Larry Rhines. 

15 THE COURT:. All right, Mr. Rhines, why don't you come on 

16 over here and speak with me? 

17 JUROR: (APPROACHES BENCH.) I know him. I mean, I 

18 just heard -- we u~ed to play basketball together. 

19 THE COURT: Okay. But what have you heard? 

20 

21 

22 

23 

24 

25 

JUROR: Well, nothing about this case here. 

THE COURT: Okay. Did you know the victim? 

JUROR: .Kind of. 

THE COURT: How did you know her? 

JUROR: By my wife through my home boy. 

THE COURT: Okay. So you heard about it on th~ street? 
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1 JUROR: Yeah. 

2 THE COURT: What have you heard? 

3 JUROR: I ain't know who kill her, but police say that 

4 they have a feeling that he did it. 

5 THE COURT: Can you put aside anything you may have 

6 heard on the street and decide this case only on what you 

7 hear in the courtroom? 

8 JUROR: Not really. 

9 THE COURT: Not really? 

10 

11 

12 

13 

JUROR: No, not really. 

THE COURT: Okay. All right. I'm going to excuse you 

from the trial of this case. Just go ahead and sit tight 

with me and then on the next case, you can go ahead and 

14 answer questions on that one. 

15 Okay. He's going to be excused from the trial of this 

16 case. Anyone else? 
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17 THE COURT: Ladies and gentlemen, has any member of the 

18 jury panel seen, read or heard anything about this case or 

19 have any other independent knowledge about this case 

20 whatsoever? If so, please stand. 

21 (NO RESPONSE.) 

22 THE COURT: ·Has any member of the jury panel formed or 

23 expres sect an opinion of the guilt or the innocence of the 

24 defendant in this case, Mr. Antonio Scott? If so, please 

25 stand. 
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(NO RESPONSE.) 

2 THE COURT: Is there any member of the jury panel who 

3 has cause to have any interest or any bias for or against 

4 the defendant, Mr. Antonio Scott, in this case? If so, 

5 please stand. (NO RESPONSE.) 

6 THE COURT: Ladies and gentlemen, is there any member 

34 

7 

8 

9 

of the jury panel who is a member of or a contributor to any 

group which has as its primary concern the promotion of law 

enforcement or victim's rights? If so, please stand. And 

10 again, that would include such groups as citizens against 

11 violent crime or mothers against drunk driving, or SADD, 

12 students against drunk driving, or if you contribute to any 

]3 of the local associations, say, the Sheriff's association, 

14 the Trooper's association, even if it's simply by a phone 

15 call and a donation. 

16 

17 

( JUROR STANDS.) 

THE COURT: Ma•a~, your name and juror number. 

18 JUROR: Sonya Cooler, I don't remember my number. 

19 MADAME CLERK: Forty-five. 

20 JUROR: But I'm a member of the group of mother's 

21 against drunk driving. 

22 THE COURT: Okay. Thank you, ma'am. You may be seated. 

23 , Anyone else? 

24 (NO RESPONSE.) 

25 THE COURT: Ladies and gentlemen, is there any reason 
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1 whatsoever that you cannot give both the State of South 

2 Carolina and the defendant,. Mr. Antonio Scott, a fair and an 

3 

4 

impartial trial in this case? If so, please stand. 

(NO RESPONSE.) 

5 THE COURT: Is there anything further requested of the 

6 panel? 

7 MR. HUGHES: I would request that any members of the 

8 panel who have been a victim, or family members who have 

9 been a victim of violent crimes, Your Honor. 

10 

11 

12 

13 

THE COURT: All right. Anything from you, Mr. 

Ferguson? 

ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

THE COURT: All right. Ladies and gentlemen, is there 

14 any member of the jury panel who has either been accused of 

15 

16 

17 

18 

or has been a victim of a violent crime? If so, please 

stand. 

(JURORS STAND.) 

THE COURT: Ladies and gentlemen, what I'm going to do 

19 is this, when I get to you, I want· you to give me your name 

20 and juror number, and I want you to tell me ·whether or not 

21 you are accused of or the victim of, and tell me what the 

22 crime was and how long ago it was. 

23 Ma'am, I'm going to start all the way over here with 

24 you. 

25 JUROR: Debbie Pulfer, 155, victim. My pare·nts were 
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1 both murdered in 1990. 

2 THE COURT: Okay. Ma'am, this case, obviously, is an 

3 allegation of murder. Do you feel like you could fairly sit 

4 in judgment on this case? 

5 JUROR: Yes, I think I can. 

6 THE COURT: Okay. Thank you, ma'am. Yes, ma'am? 

7 JUROR: Sonya Cooler and my first husband was killed in 

8 1994 by a drunk driver. 

9 THE COURT: Yes, ma' am. Yo\.l may be seated. 

10 JUROR: Mike Peeples, number 147. My mother's brother 

11 was stabbed 27 times to death right here in Ridgeland about 

12 16 years ago. 

13 THE COURT: All right, Sir, the allegations in this 

14 case is the person that was stabbed. Can you sit and be 

15 fair and impartial to both sides in this case? 

16 JUROR: Ma'am, I've got real mixed feelings about it. 

17 THE COURT: All right, sir. I'm going to excuse you 

18 from the trial of this case and I'm going to ask you to stay 

19 with me, because you·would be subject to the second trial, 

20 all right? 

21 JUROR: Yes, ma'am. 

22 THE COURT: Thank you. Yes, ma'am? 

23 JUROR: My uncle was the one who was murdered in 2008 

24 right by Cooler's Gas Station 

25 THE COURT: All right, ma'am, give me your name and 
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1 

2 

3 

juror number. 

JUROR: Deidra Roberts, 163. 

THE COURT: Ms. Roberts, the fact that your uncle was 

4 killed, would that affect your ability to be fair and 

5 impartial in the trial of this case? 

JUROR: No. 

THE COURT: Thank you. Anyone else? 

(NO RESPONSE.) 
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6 

7 

8 

9 THE COURT: All right. Any further questions requested 

JO of the panel from the State? 

JI 

12 

13 

14 

15 

16 

ASST, SOL. FERGUSON: No, ma'am, Your Honor. 

•J'HE COURT: From the defense? 

MR. HUGHES: No, Your Honor. 

THE COURT: All right. Ladies and gentlemen, 

tell you what's happening at this time. Those of 

have been qualified for potential jurors for this 

let me 

you who 

case, your 

17 . names are being put into the computer right now. It will 

18 draw a random list. What we will do is call your name and 

19 you are going to stand right whete you are and you are going 

20 to be asked to take a seat in the jury box or to sit down 

21 again. The attorneys are allowed to utilize ·a certain 

22 number of strikes to be able to choose their jury .. So 

23 that's what we' re doing. 

24 What I'd iike to do, ladies and gentlemen, if there is 

25 anyone that needs to go refresh themselves very quickly, I'm 
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1 going to go ahead and excuse you to do that .. I'm just going 

2 to ask that you don't take anymore than about three, four, 

3 five minutes, and ladies and gentlemen, if you don't need to 

4 refresh yourselves, keep your seats, because you're seated 

5 and as soon as everyone is back here we're going to go ahead 

6 and pull this jury and I'm going to get you out of here as 

7 soon as I can. 

8 If you are chosen on this first jury, we're going to 

9 give you a few brief instructions and then we're going to 

10 send you home until tomorrow morning; same thing with the 

11 second jury. All right? So again, if anyone needs to 

12 refresh themselves, if you would, just tell the deputy when 

13 you're going out the door so he'll know to be looking for 

14 you, and if you don't need to, please keep your seat. Thank 

15 

16 

17 

18 

you. We'll be at ease for about five minutes. 

• (OFF THE RECORD AT 3:25 P.M.; BACK ON THE RECORD AT 

3:35 P.M.) 

THE COURT:· All right, ladies and gentlemen, when you 

19 hear your name called, simply stand up in place. You are 

20 not to do or say anything, just stand up. All right? 

21 Margaret. 

22 MADAME CLERK: • Juror number 7 6 -- one moment. 

23 SOTTO VOICE DISCUSSION BETWEEN CLERK AND THE COURT. 

24 THE COURT: Sir, I'm going to ask you to come up here 

25 quickly just to 'speak with me and I want the attorneys to 
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come on up as well. 

2 THE coµRT: My understanding, du¼ing the short break, 

3 from Margaret is she told me you knew one of the witnesses. 

4 Tell me what you told her. 

5 JUROR: Well, all it is, is that I knew Sharita (sic). 

6 I know her as a person, never hung out, never drank with 

7 her. I live on Gillison and sometimes she's lived out 

8 there, and she used to go around with me on the motorcycle 

9 and deliver toys, but I never partied with her, never drank 

IO with her, never socialized with her or nothing like that, 

I I but I do know her. She rides around on a moped out here. 

12 THE COURT: And she's one of the witnesses? 

13 ASST. SOL. FERGUSO~: No, I believe he may be talking 

14 about Shareema Behl in. 

15 JUROR: I don't know her last name. She rides a moped 

16 around here. 

J7 1 

18 

MR. HUGHES: What does she look like? 

JUROR: Sarita is the only person I know. Is that her 

19 name, Sarita? 

20 THE COURT: I don ' t know. 

21 JUROR: Okay. Then, I don't know -- I don't know her. 

22 THE COURT: Okay.· 

23 JUROR: I thought it,,was Sarita; 

24 THE COURT: Okay. 

25 JUROR: I'm hard of hearing. 
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THE COURT: That's all right. 

JUROR: OkaY:· 

THE COURT: Just go on back and stay standing, okay? 

JUROR: Okay. 

THE COURT: I appreciate it. 

(EVERYONE RETURNS TO THEIR SEATS.) 

THE COURT: What says the State? 

ASST. SOL. FERGUSON: Please present Mr. Goodall. 

THE COURT: Mr. Hughes? 

MR. HUGHES: Please seat the juror. 

THE COURT: Come on around, sir. 

JUROR: Am I the first one in the whole box? 

THE COURT: You got it. Come on up. 

40 

MADAME CLERK: Number 175, David Shipes. What says the 

15 State? 

16 ASST. SOL. FERGUSON: Please present Mr. Shipes. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MADAME CLERK: What says the defense? 

MR. HUGHES: Please seat the juror. 

THE COURT: Come on up, Mr. Shipes. 

MADAME CLERK: Number 132; Nakia Mitchell. What says 

the State? 

ASST. SOL. FERGUSON: Please present Ms. Mitchell. 

MADAME CLERK: What says the defense? 

MR. HUGHES: Please seat the juror. 

MADAME CLERK: Number 152, Arinn Poston. What says the 
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1 State? 

2 ASST. SOL. FERGUSON: Please present Mr. Poston. 

3 MADAME CLERK: What says the defense? 

4 MR. HUGHES: Please seat the juror. 

5 MADAME CLERK: Number 105, Stacy Kirk. What says the 

6 State? 

7 ASST. SOL. FERGUSON: Please present Ms. Kirk. 

8 MADAME CLERK: What says the defense? 

9 MR. HUGHES: Please excuse this juror. 

10 THE COURT: Please have a seat. 

11 MADAME CLERK: Number 75, Abigail Gomez. What says the 

12 State? 

13 ASST. SOL. FERGUSON: Please present Ms. Gomez. 

14 

15 

MADAME CLERK: What says the defense? 

MR. HUGHES: Please seat the juror. 

16 MADAME CLERK: Have a seat in the jury box, ma'am. 

17 Number 113, Demetric Lewis; what says the State? 

18 ASST. SOL. FERGUSON: Please present this juror. 

19 MADAME CLERK: What says the defense?· 

20 MR. HUGHES: Please seat the juror. 

21 MADAME CLERK: Come forward, sir. Number 155, Deborah 

22 Pulfer. What says the State? 

23 ASST. SOL. FERGUSON: Please present this juror. 

24 MADAME CLERK: What says the defense? 

25 MR. HUGHES: Please excuse the juror from the trial of 
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I this case. 

2 MADAME CLERK: Thank you, please have a seat. Number 

3 9, William Fowler. What says the State -- I'm sorry, number 

4 , 71. 

5 ASST. SOL. FERGUSON: Please present Mr. Fowler. 

6 MADAME CLERK: What says the defense? 

7 MR. HUGHES: Please excuse the juror from the trial of 

8 this case. 

9 MADAME CLERK: Thank you, sir. Please have a seat. 

IO Number 130, David Minor. What says the State? 

II ASST. SOL. FERGUSON: Please exc~se Mr. Minor in the 

12 trial of this case. 

13 MADAME CLERK: Thank you, sir. Please have a seat. 

14 THE COURT: You may be seated, sir. Go ahead and take 

15 , a seat. 

16 MADAME CLERK: Number 61, Victoria Exley. What says 

17 the State? 

18 ASST. SOL. FERGUSON: Please present Ms. Exley. 

19 MADAME CLERK: What says the defense? 

20 MR. HUGHES: Please excuse the juror from the trial of 

21 this case. 

22 MADAME CLERK: Thank you, ma'am. Please have a seat. 

23 Number 216, Rachael Wilson. What says the State? 

24 

25 

ASST. SOL. FERGUSON: Please present Ms. Wilson. 

MADAME CLERK: What says the defense? 
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MR. HUGHES: Please seat the juror. 

MADAME CLERK: Please come forward ma'am. Number 30, 

Patricia Bynum. What says the State? 

ASST. SOL. FERGUSON: Please present Ms. Bynum. 

MADAME CLERK: What says the defense? 

MR. HUGHES: Please excuse the juror from the trial of 

7 this case. 

8 MADAME CLERK: Thank you, ma'am. Please have a seat. 

9 Number 103, Joseph Keiffer. What says the State? 

10 ASST. SOL. FERGUSON: Please present Mr. Keiffer. 

11 

12 

MADAME CLERK: What says the defense? 

MR. HUGHES: Please excuse the juror from the trial of 

13 t.his case. 

14 MADAME CLERK: Thank you, sir. Number 138, Chester 

15 Newton. What says the State? 

16 ASST. SOL. FERGUSON: Please present Mr. Newton. 

17 

18 

19 

MADAME CLERK: What says the defense? 

MR. HUGHES: Please seat the juror. 

MADAME CLERK: Come forward, sir, and have a seat in 

20 the jury box. 

21 MADAME CLERK: Number 159, Kerry Raymond. What says 

22 the State? 

23 ASST. SOL. FERGUSON: Please present Mr. Raymond. 

24 

25 

MR. HUGHES: Please seat the juror. 

MADAME CLERK: Come forward, sir. Number 4, Shirlayne 
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.1 Albergotti. What says the State? 

2 ASST. SOL. FERGUSON: Please present Ms. Albergotti. 

3 KADAME CLERK: What says the defense? 

4 KR. HUGHES: Please seat the juror. 

5 ~.ADAME CLERK: Come forward, ma'am. Have a seat in the 

6 jury box. Number 124, Charles McCaskill. What says the 

7 State? 

8 ASST. SOL. FERGUSON: Please present Mr. McCaskill. 

9 MADAME CLERK: What says the defense? 

10 MR. HUGHES: Please excuse the juror from the trial of 

11 this case. 

12 MADAME CLERK: Thank you, sir. Number 3, Louis Aiken. 

13 What says the State? 

14 ASST. SOL. FERGUSON: Please present Mr. Aiken. 

15 MADAME CLERK: What says the defense? 

16 MR. HUGHES: Please seat the juror. 

17 MADAME CLERK: Please come forward, sir, and have a 

18 seat in the jury box. Number 186, Zachary Smith. What says 

19 the State? 

20 ASST. SOL. FERGUSON: Please present Mr. Smith. 

21 MADAME CLERK: What says the defense? 

22 MR. HUGHES: Please seat the juror. 

23 MADAME CLERK: Please come forward, sir, and have a 

24 seat in the jury box. Alternate One, number 153, Robert 

25 Priester. What ~ays the State? 
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1 ASST. SOL. FERGUSON:. Please present Mr. Priester. 

2 MAD&~E CLERK: What says the defense? 

3 MR. HUGHES: Please seat the juror. 

4 MADAME CLERK: Come forward, sir. Alternate number 

5 Two, number 27, Jeannie Burden. What says the State? 

6 ASST. SOL. FERGOSON: Please present Ms. Burden. 

7 

8 

MADAME CLERK: What says the defense? 

MR. HUGHES: Please excuse the juror from the trial of 

9 this case. 

45 

10 MADAME CLERK: Thank you, ma'am. Juror number 5, Danny 

11 Albert. What says the State? 

12 ASST, SOL. FERGOSON: Please present Mr. Albert. 

13 MADAME CLERK: What says the defense? 

14 MR. HUGHES: • Please excuse the juror from the trial of 

15 ! this case. 

16 MADAME CLERK: Thank you, sir. Juror number 104, Wendy 

17 Kelly. What says the State? 

18 ASST. SOL. FERGOSON: Please present Ms. Kelly. 

19 MADAME CLERK: Does the defense have cause for strike? 

20 MR. HUGHES: No, ma'am. 

21 MADAME C~ERK: Please come forward, ma'am, a~d have a 

22 seat as Alternate Two. 

23 THE. COURT: • Are there any matters of law that we need 

24 to take up regarding jury selection process, from the State? 

25 ASST; SOL. FERGOSON: • •,No; ma' am, Your Honor. 
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I THE COURT: From the defense?. 

2 MR. HUGHES: No, Your Honor. 

3 THE COURT: All right. Well, ladies and gentlemen, 

4 welcome. I'm sure you understand, you are the jury in my 

5 first case. Before I go ahead and excuse you for the 

6 remainder of the day to report tomorrow morning at 9:30, 

7 there are just a couple of guidelines that I need to give 

8 you before I excuse you back to your jury room. 

9 Jo is going to give you a few more guidelines as to 

10 where to come in the morning when you report. But ladies 

II and gentlemen, most importantly to begin with, you are not 

12 to discuss this case with anyone, and that includes family, 

13 friends, or each other, until you have heard all of the 

14 evidence in this case and you have heard the arguments from 

15 

16 

the lawyers and my charge on the law. Again, it would be 

inappropriate for you to do that. The only thing you are 
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17 permitted to do when you go home tonight and see a loved one 

18 is say that I've been· chosen as a juror in a criminal case. 

19 You cannot say the parties ·involved, you cannot • say the 

20 attorneys that are involved, or anything about this case. 

21 And the reason why is, inevitably, someone is going to try 

22 to tell you something about something when they know 

23 absolutely nothing about this case, and it would be highly 

24 inappropriate for you to ·be influenced in any way. 

25 Additionally, ladies and gentiemen, I am ordering that 
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you are not to.read or watch or listen to anything about 

this case. I don't know if there will be anything in the 
•, 

newspaper or on the radio or the TV, but again, out of an 

abundance of caution, if you happen to turn on the TV 

tonight or if you see something about this case in the news, 

you are to disregard it and just move on, ladies and 

gentlemen. Again, it wouldn't be factual. It wouldn't be 

appropriate for you to be influenced in any way. You're 

going to have everything you need to decide this case right 

here in this courtroom. The evidence is going to be 

presented to you here and that is how you are going to 

determine and reach a verdict in this case. 

Also, ladies and gentlemen, if you were able to get 

into the courthouse this morning with a cell phone, I am 

going to ask that you either leave it back in your car or at 

home. Because you can get so much information off of a cell 

phone nowadays, out of an abundance of caution, if you 

actu~lly are sat, we will t~ke ~ciur cell phone from you when 

you come in the morningi It will be returned to you if we 

have to do that, but again, we prefer if you just leave them 

back in the car· or at home. That way there won't be a 

22 problem. 

23 If you are concerned that someone may need to get ahold 

24 of you emergently,· such as children, family members, 

25 whomever, • j tist • tell them to call up to the Clerk of Court's 
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offi~e, say that you are a juror in my case, and I assure 

you that I will get you .immediately if there are any 

3 concerns. All right? 

4 Also, ladies and gentlemen, you are not to do any of 

5 · your own independent research in this case, and that would 

include after today or at any time. Again, it's 
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6 

7 inappropriate for you to do so. Also, you are not to do any 

8 blogging, or Facebooking, or say anything that would be put 

9 out on the internet in any way that you are sitting as a 

JO 

11 

12 

13 

14 

15 

juror in a case. Again, that would be inappropriate. It 

would subject you to possible contact from people. 

So again, out of an abundance of caution, I'm just 

asking that if you are someone that Facebooks or blogs, 

again, do not put on there that you are performing jury 

service and that you've been selected. All right? 

16 Also, ladies and gentlemen, the parties and the 

17 witnesses in this case have been instructed not to speak to 

18 you in coming or going to the courthouse during' the next 

19 couple of days that we're going to be trying this case, and 

20 the reason why'is even an innocent conversation out in 

21 parking lot, "Isn't 'it a gorgeous day?•·can be misconstrued, 

22 i and I assure it always gets reported back. So out of an 

23 abundance of caution, when you pass these lawyers, possibly, 

24 or the witnesses to the·parties, and they don't even say 

25 hello or smile; please, they're not being rude, they are 
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following my orders. All right? 

Ladies and gentlemen, lastly, I just respectfully ask 

that you all be on time. I cannot start until all 14 of you 

are here. So if you happen to run into car trouble or have a 

problem tomorrow morning, please call into the Clerk's 

office and we'll send someone out to come get you. Again, I 

can't start until all 14 of you are here. And I'm going to 

do my very best to be on time and when you all are here 

prepared and ready to go, we will be as well, and we will go 

ahead and accept you back into this courtroom. 

I can tell yo~ that both of these attorneys I've tried 

many cases with. You can expect them to be professional, 

you can expect them to be on time, and they are going to do 

their very best to get this case in front of you 

expeditiously. 

I cah tell you that typically -- and when I say 

"typically," tomorrow we're going to start at 9:30. Each 

18 morning, we may have ·a discussion about what your schedules 

19 are like, but additionally, ladies and gjntlemen, if ~ny of 

20 you have an engagement that you have to be present for, say, 

21 at a certain time, 5:30 on a given night, please just let Jo 

22 know and we're going to accommodate you. 

23 And additionally, I know I have at least·one juror, and 

24 possibly two, that needed• a ride here in the morning, or 

25 back;° and again, I want to remind you to talk to Jo before 
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you leave and let her know of an addres.s so that you can get 

2 carried .to and. from the courthpuse. All right? 

3 Ladies and gentlemen, again, thank you for your 

4 willingness to serve. Without you, I can't do the county's 

5 business. So again, I want to thank you. I'm going to 

6 excuse you back to your jury room and Jo is going to give 

7 you a couple of more instructions, and then we look forward 

8 to seeing you all tomorrow morning at 9:30 a.m. Thank you. 

9 (12-5-11, 4:30 P.M., WHEREUPON, THE JURY EXITS THE 

10 COURTROOM AND THE FOLLOWING IS HELD ON THE RECORD.) 

II THE COURT: All right. Anything further in reference 

12 to this jury? 

13 

14 

15 

16 

17 

ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

THE COURT: All right. 

MR. HUGHES: No, Your Honor. 

THE COURT: I will see you all tomorrow morning about 

9:15. Y'all will be prepared and ready to go; is that 

I 18 • correct? 

19 

20 

21 

ASST. SOL. FERGUSON: Yes, ma'am. 

MR. HUGHES: Yes, ma'am. 

THE COURT: All right. Additionally, y'all, jt:st take 

22 a seat for a moment if y'all don't mind. Ladies and 

23 gentlemen, I had intended on pulling a second jt:ry this 

24 afternoon in hopes of not having to keep bringing people 

25 back, but there has been an issue that has developed in that 
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case. Whether or not we're going to be able to try it this 

week is a question. I don't want to waste y'all's time by 

pulling a jury if I'm not sure and absolutely positive I'm 

going to need you. 

So what I'm going to go ahead and do, Ladies and 

gentlemen, is excuse all of you for the remainder of the 

day. However, I'm going to ask that you call in on the 

juror line -- Margaret, where do they have the number? 

51 

1 

2 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

MADAME CLERK: They have the number. We passed it out. 

THE COURT: Is it on the pamphlet? 

MADAME CLERK: They have it on a little slip of paper, 

Your Honor. 

THE COURT: You have a number on a slip of paper. 

14 There is going to be a recorded message after 6:00 tomorrow 

15 night and it's going to tell you whether or not you need to 

16 report. In all likelihood, it will probably say to call 

17 back Wednesday after 6:00. Just follow and do what it says. 

18 If it says to not come back, then you aren't required to 

19 come back. But of course, if you need to, and I assure you 

20 that if we do have to pull a jury, I will need all of you to 

21 be able to pull that jury. Please, just make sure you 

22 respond to it. Ladies and gentlemen, thank you for your 

23 patience this afternoon. Hopefully, I will see you again, 

24 but thank you for being here. You are excused. 

25 (WHEREUPON THE JURY EXITS THE COURTROOM AND THE 
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l FOLLOWING IS HELD ON THE RECORD.) 

2 THE COURT: For those of you that are out there and are 

3 still remaining, ladies and gentlemen, if you were summoned 

4 to be here, please do not leave unless you have spoken with 

5 your lawyer or the Solicitor prosecuting your case. We will 

6 be at ease until 9:15 tomorrow morning. Thank you. 

7 (12-5-11, 5:30 P.M., WHEREUPON THE COURT IS IN RECESS 

8 IN THE TRIAL OF THIS CASE FOR THE EVENING.) 

9 (COURT RECONVENES ON 12-6-11, 9:30 A.M., AND THE 

10 FOLLOWING IS HELD ON THE RECORD.) 

1 l THE COURT: Ms. Mitchell? Ma'am, it's my understanding 

12 that you approached Ms. Bostick yesterday because you 

13 believe you know someone in the trial of this case; is that 

14 correct? 

15 

16 

17 

18 

19 

WITNESS: Yes, ma'am. 

THE COURT: Who do you know, ma'am? 

WITNESS: The defendant. 

THE COURT: How do you know him? 

WITNESS: I know his family. We live in the same 

20 community. 

21 THE COURT: Okay. All right. And you didn't speak up 

22 yesterday when you were asked? 

23 WITNESS: No, ma'am. 

24 THE COURT: All right, ma'am, I am going to go ahead 

25 and remove you from the trial of this case. I want to make 
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I sure that you have not spoken with any of the other jurors 

2 about your relationship or knowing the defendant. 

3 WITNESS: No, ma'am. 

4 

5 

6 

THE COURT: You have not? 

WITNESS: No, ma'am. 

THE COURT: All right. Well, I will go ahead and 

7 excuse you. I am going to ask that you call back on the 

8 juror line tonight after 6:00 to determine whether or not 

9 you will have to come back for the next trial. Okay? 

10 WITNESS: Okay. Thank you. 

II THE COURT: Thank you. All right. What else do we 

12 need to take up this morning? 

13 MR. HUGHES: Your Honor, yesterday I forgot to move to 

14 sequester the witnesses. I would do so at this time. 

53 

15 THE COURT: Okay. Any problem with that, Mr. Ferguson? 

16 ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Okay. Let's go ahead and sequester the 

witnesses. 

ASST. SOL. FERGUSON: And Your Honor, I would ask that 

my Investigator Litchfield be exempt from that Order, as my 

lead Investigator. 

MR. HUGHES: I have no problem with that, Your Honor. 

THE COURT: Okay. 

MR. HUGHES: Your Honor, also you gave me time to 

review what ·Mr. Ferguson gave me yesterday and I have done 
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so and I find .. no appropriate case law to override his 

paperwork. 

THE COURT: Okay. You withdraw your motion? 

MR. HUGHES: Yes, Your Honor. 

ASST. SOL. FERGUSON: And Your Honor, just briefly for 

the record, I had represented to the Court yesterday my 

intentions to cut the Axon video off at 12 minutes and 54 

seconds. Upon my further review last night, I've actually 

reduced that amount to 7 minutes and 20 seconds. I don't 

think that that would created any additional objection. I 

11 think !le actual.).y waived those, but just so that I didn't 

12 misrepresent to the Court what I intend to produce. 

54 

13 MR. HUGHES: I've reviewed up to the 13 minute mark and 

14 I have no problems with that, Your Honor. 

15 THE COURT: Okay. 

16 MR. HUGHES: So if he wants to cut it shorteri I would 

17 have no objection. 

18 THE COURT: Okay. 

19 ASST. SOL. FERGUSON: And Your Honor, finally, Mr. 

20 Hughes pointed out this morning that on the indictment it 

21 does read that Cynthia Nelson died in Jasper County as a 

22 proximate· ·result of the stabbing. Well, in fact, she was 

23 

24 

25 

declared dead and was transferred to Savannah. So I would 

ask Your Honor to just basically scratch out "in Jasper 

County• as a Scribner's error on the indictment. 
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THE COURT: Okay. Any objection? 

MR. HUGHES: No, Your Honor. 

THE COURT: Y'all, do I have that indictment? Oh, 

okay, I've got it right here. Okay. I will go ahead and 

strike that out and make the change on the indictment. 

ASST. SOL. FERGUSON: And I think what the excused 
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7 with removing juror number 132, that puts the juror 153, Mr. 

8 Priester, as our twelfth juror. 

9 

10 

11 

12 

13 

14 

THE COURT: It does. 

ASST. SOL. FERGUSON: Okay. Thank you, Your Honor. 

MR. HUGHES: Nothing else, .Your Honor. 

THE COURT: Okay. Y'all ready for opening statements? 

ASST. SOL. FERGUSON: Yes, ma'am, Your Honor. 

MR. 'HUGHES: Yes, Your Honor. 

15 THE COURT: All right. Bring us the jury, please. 

16 (10:00 A.M., 12-6-11, WHEREUPON THE JURY ENTERS THE 

17 COURTROOM AND THE FOLLOWING rs HELD ON THE RECORD. ) 

18 THE COURT: Good morning, ladies and gentlemen, and 

19 welcome back. Mr. Priester, I'm sure you know now that I 

20 had to relieve a juror, so you are now a member of this 

21 jury, sir. I appreciate your willingness. 

22 Ladies ·and gentlemen, at this time, what we have to do 

23 is hear the opening statements from the attorneys. I, also, 

24 am going to give you an important introduction to the trial 

25 of the case, but before we do all of that, Ms. Bostick, your 
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1 Clerk of Court, is going to swear you in as the jury of this 

2 case. If you all would please stand and raise your right 

3 hand. 

4 (JURORS STAND AND RAISE THEIR RIGHT HAND.) 

5 (WHEREUPON, THE JURY IS DULY SWORN.) 

6 THE COURT: You may be seated, ladies and gentlemen. 

7 What I am now going to say to you is intended to serve as an 

8 introduction in the trial of this case. These remarks are 

9 not a charge on the law. I'm going to charge you on the law 

10 that is applicable to this case at the end of the case. 

11 This is just merely an explanation of the procedure we're 

12 going to follow so you can better understand what's 

13 happening during the trial. 

14 Ladies and gentlemen, the defendant in this case is 

15 charged by what is called an indictment filed in this court 

16 for the offense of murder. And the elements, again, I'll 

17 explain to you at the end of this case. 

18 The indictment is simply the charge by which the case 

19 is brought into this courtroom, but it is not in any sense 

20 evidence of any of the allegations that it contains. 

21 Ladies and gentlemen, the defendant, Mr. Scott, has 

22 pled not guilty to this indictment. The State, therefore, 

23 has the burden of proving each of the elements of the 

24 indictment beyond a reasonable doubt and it's your duty as 

25 jurors to decide whether or not the State has met that 
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burden in this case. 

Now, your purpose as jurors is to find and determine 

the facts. You are the sole judge of all facts in this 

case. If, at any time, I make any comment regarding the 

5 facts of this case, you must disregard it, and you are to 

6 only determine the facts of this case from the testimony 
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7 that you're going to hear from the witness stand, as well as 

8 any other evidence that is introduced into the case. Please 

9 understand it's up to you to determine the inferences that 

10 you feel can be properly drawn from the evidence. And 

11 please understand that it's especially important that you 

12 perform your duty of determining the facts of this case 

13 diligently and conscientiously, because ordinarily there is 

14 no way to correct an erroneous determination of the facts by 

15 a jury. 

16 On the other hand and with equal emphasis, the same law 

17 that makes you the judge of the facts makes me the judge of 

18 the law. The law that is given by the Court is the only law 

19 

20 

21 

22 

23 

24 

25 

that you may consider. You must accept and follow it, even 

if you disagree with it . .  I cannot tell you what the facts 

of the case are and you cannot disagree with me about what 

the law is or what you think the law should be. Your job, 

ladies and gentlemen, is �o take the law as I give it to you 

and apply it to the facts ,a,s you find them and from there, 

render a true and just verdict under the oath that you just 
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took. 

Now, ladies and gentlemen, until I advise. you to begin 

3 your deliberations, you must not discuss this case with 

58 

4 anyone, and that includes your fellow jurors, family members 

5 or anyone that is involved in this case. And after the case 

6 is submitted to you, you may only discuss it in the jury 

7 room with your fellow jurors. 

8 Now, as I told you yesterday, the parties, the 

9 witnesses in this case, have been instructed that they are 

IO not to speak to you. So again, if you happen to pass them 

11 in the courthouse or the parking lot and they don't even say 

12 hello, they're not being unfriendly; they are simply 

13 following my orders. 

14 Also, ladies and gentlemen, during the trial of this 

15 case, you are not to read, listen to, or watch anything 

16 about this case. And again, that includes anything that 

17 

18 

could be on the internet, the newspapers, television, radio, 

or the like, ladies and gentlemen, and you are not to 

19 consider anything that you may have read or heard about this 

20 cise outside this courtioom, whether it's before or during 

21 the trial of this case. 

22 Please understand that it is vitally important that you 

23 keep an open mirid and not decide any issue in the case until 

24 all of the evidence has been presented, the parties have 

25 made their closing arguments, and I have instructed you on 
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1 the law that is applicable to this case. 
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2 Please understand that it is your solemn responsibility 

3 to determine the guilt or innocence of the defendant and 

4 your verdict must be based solely on the evidence that is 

5 presented to you here in this trial and on the law that I 

6 instruct you during and at the close of the trial. 

7 Now, ladies and gentlemen, in just a minute, the 

8 Solicitor is going to make what is called an opening 

9 statement in which he is going to explain to you what the 

10 issues are in this case, or what he believes the issues are 

11 in this case. The attorney for the defendant will also be 

12 making an opening statement, although he is not required to 

13 do so. 

14 What the attorneys tell you in their opening statement 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

is not evidence in this case. Again, it is only their 

contention as to what the issues are. I remind you, Ladies 

and gentlemen, that the evidence in this case comes from the 

witness stand, as well as any other physical evidence that 

is entered· i_nto or any other stipulation that the attorneys 

enter into in this case. 

Now, I want you to know that from time to time during 

the trial of this case, you may hear one of the attorneys 

say something like, "Your Honor, I believe we have a 

question of law, or a matter of law that we need to discuss 

with you," or "Your Honor, may we approach the bench?" or 

59



60 

I sometimes, I, myself, may have to send you back to your jury 

2 room to discuss something with the attorneys. I want you to 

3 know something, we are not hiding anything from you. The 

4 reason why they do it is often when I have to decide whether 

5 or not certain evidence is admitted, I may make .a comment on 

6 the facts of this case, and again, I would never want 

7 anything I say influence you on the facts of this case. So 

8 out of an abundance of caution, we do it outside of your 

9 presence. 

10 Ladies and gentlemen, in determining what the true 

II facts are in a case, you must decide whether or not the 

12 testimony of the witnesses is believable. My responsibility 

13 to rule as a matter of law whether certain testimony is 

14 admitted, but once the testimony is admitted, whether or not 

15 you believe it is solely for you to determine. In deciding 

16 whether to believe a witness, you have the right to consider 

17 the interest of any witness, the bias of any witness, the 

18 prejudice of any witness, and you can look at the 

19 opportunity that the witness had to have seen the matters 

20 and things about which they are testifying and you can look 

21 at the way the witness acts on the witness stand. 

22 You have the right to consider anything that is in the 

23 record that will help you evaluate the testimony of the 

24 witness. That means, ladies and gentlemen, it is your 

25 solemn responsibility to pay close attention to these 
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1 witnesses, to observe them, to listen to them, and to pay 

2 close attention to the attorneys during their argument into 

3 the Court, so at the very end of this case you can 

4 accurately remember what has been testified to. 

5 Ladies and gentlemen, because I don't think this case 
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6 is going to take too terribly long, I am not going to permit 

7 you to take notes. If for some reason I do think it will 

8 aid you in some way, we would give you pads and pens. I am 

9 simply asking that you sit back and give your attention to 

10 the attorneys in this case. 

11 Any objections from the State or the defense or any 

12 additions? 

13 

14 

ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

MR. HUGHES: No, Your Honor. 

15 THE COURT: Thank you. Ladies and gentlemen, we're 

16 going to begin the trial of this case. Mr. Ferguson. 

·17 ASST. SOL. FERGUSON: Thank you, Your Honor. May it 

18 please the Court? 

19 THE COURT: Yes, sir. 

20 OPENING STATEMENT 

21 BY ASST. SOL .• FERGUSON: 

22 So this is how it's going to be. You're gonna let your 

23 momma get in between us. So this is how it's gonna be. 

24 You're gonna let your momma get in between us. That's what 

25 the defendant, Antonio Scott, said to Akera Nelson while 
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1 

2 

3 

4 

5 

threatening her with a knife. The same knife that he would 

use moments later to kill Cynthia Nelson, her mother. 

The same knife that was no where to be found when the 

defendant fled the scene. This is a case about a mother 

standing up for her child. Cynthia Nelson standing up for 

6 Akera Nelson. 

7 This tragedy started March the 19th, 2011. Cynthia 

8 Nelson was driving home when she saw the defendant, Antonio 

9 Scott, standing out in front of her apartment. She called 

10 the police. Officer Kevin Smith responded. He didn't find 

11 Antonio Scott. He'didn't find Antonio Scott, because 

12 Antonio Scott was hiding in a nearby dumpster. 

13 Now, we know this because the next day on March the 

14 20th, the defendant is overheard saying that he went to 

15 Cynthia Nelson's house that night to kill her, and that he 

16 had to hide in that dumpster when the police came. 

17 So this is how it's gonna be. You're gonna let your 

18 momma get in between us. This is a case about a mother 

19 standing up for her child; about Cynthia Nelson standing up 

20 

21 

22 

23 

24 

25 

for Akera Nelson. Antonio Scott stabbed Cynthia Nelson 

through the left side of her face severing her carotid 

artery, causing her to lose almost all of the blood in her 

body. She was first taken to Coastal Carolina here in 

Hardeeville, then· transferred to Savannah, where on March 

the 21st, she was pronounced 'dead two days after the 
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1 defendant hid in a dumpster .outside of her apartment, One 

2 day after he stabs her for getting in bet.ween he and Akera 

3 Nelson. 

4 Ladies and gentlemen, this is a case about a mother 
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5 standing up for her child. About Cynthia Nelson standing up 

6 for Akera Nelson. At the end of this trial, I'm going to 

7 come up and ask you to find the defendant guilty for 

8 murdering Cynthia Nelson. Thank you. 

9 THE COURT: Mr. Hughes. 

10 

11 

MR. HUGHES: May it please the Court? 

THE COURT: Yes, sir. 

12 OPENING STATEMENT 

13 BY MR. HUGHES: 

14 I know everyone of you has watched a television show 

15 that had a trial in it, because we all watch them. They're 

16 fun. They're ehtertaining, they're exciting. This isn't 

17 television. This is real life. Some of this is going to 

18 seem boring to_ you. Some of this is going to make you 

19 wonder what in the world.are those people doing? But it is 

20 what we· do to ensure justice. 

21 My client is not guilty. My client comes to you to 

22 have y'all find out the truth. That's what a verdict means, 

23 "truth". You are the finders of the fact. You are the ones 

24 who determine truth. There is probably 500 years of life 

25 experience sitting in those twelve chairs. You do not leave 
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1 your common sense when you sit in _those chairs. You do not 

2 leave your life experience. 
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3 Listen and watch everyone. Your job is to find out the 

4 truth. This isn't television. I'm not Perry Mason. No one 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

is going to stand up in the back at the end of the half hour 

and go, "No, I did it." 

attention, listen, watch. 

This is real life. Pay close 

Use that 500-plus of life 

experience, common sense; knowledge, and 24 eyes, 24 ears, 

and get the truth. When this is over, I'm going to come 

back and talk to you and the first thing I'm going to tell 

you is I told you it wasn't anything like television, and 

y'all will agree with me . .  Thank you. 

THE COURT: Mr. Ferguson, you may call your first 

witness. 

ASST. SOL. FERGUSON: The State calls Lynn Shuman. 

16 MADAME CLERK: Please come forward to be sworn. 

17 (WHEREUPON, MS. LYNN SHUMAN IS DULY SWORN.) 

18 THE COURT: Ms. Shuman, when you've sat down and 

19 adjusted the microphone, will you please give us your name 

20 for the record and spell your last name for my court 

2i reporter. • 

22 MS. SHUMAN: Okay. Lynn Shuman, S-H-U-M-A-N. 

23 DIRECT EXAMINATION 

24 BY ASST. SOL. FERGUSON: 

25 Q Good morning, Ms. Shuman. 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

. Direct Examination of Lynn Shuman by Asst. Sol. Ferguson 

Good morning. 

Who do you work for? 

Jasper County Dispatch. 

And how long have you worked for them? 

For four years. 

And what training did you have to undergo in order to 

7 work for Jasper County 911? 

8 A We had to go to SLED training and we also had to go to 

9 E-911. 

10 Q And were you working back on March the 20th of 2011? 

11 A Yes. 

12 Q And did you receive a call about an incident occurring 

13 at Baytree Apartments that night? 

14 A Yes. 

15 Q Now, Ms. Shuman, I want to show you what's been 

16 previously marked as State's Exhibit Number One for 

17 identification purposes and see if you can recognize this 

18 i tern. 

19 ASST. SOL. FERGUSON: Your Honor, may I approach the 

20 witness? 

21 

22 

23 Q 

24 A 

25 Q 

THE COURT: You may. 

ASST. SOL. FERGUSON: Thank you. 

So do you recognize that item, Ms. Shuman? 

Yes. 

And what is it? 
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1 A It's the copy of the tape, the 911 call. 

2 

3 

Q And prior to today's date, had you and I gone over that 

audio portion? 

4 A 

5 Q 

Yes. 

And is that a fair and accurate depiction of the call 

6 that came in that night? 

7 A 

8 Q 

Yes. 

Now, a·s part'·of .your duties. at Jasper·· County 911, do 

9 you have access to the stored information on y'all's system? 

10 A 

11 Q 

12 A 

13 Q 

Yes. 

And did you actually prepare that disc for this trial? 

I did. 

And if I were to come to you and ask for a specific 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

call to 911 on a specific date, would you be able to 

retrieve that information for me? 

A Yes. 

Q So would you consider yourself a records custodian? 

A Yes. 

Q • • Okay. Thank you. 

ASST. SOL. FERGUSON: Your Honor, at this point, the 

State would submit State's Exhibit Number One into evidence. 

THE COURT: Any objection? 

MR. HUGHES: None that haven't ~lready been heatd, Your 

Honor. 

·THE COURT: Okay. Thank you. It's in evidence. 
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ASST. SOL. FERGUSON: Thank you, Your Honor. 1 

2 

3 

(WHEREUPON, STATE EXHIBIT. NUMBER mm, CD Of 9-1-1 CALL, 

IS ACCEPTED INTO EVIDENCE.) 

4 Q Ms. Shuman, was there a second call that came in that 

5 • night? 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 time. 

12 Q 

13 A 

14 Q 

15 

Yes. 

And were you the one that answered that call? 

No. 

And why was that? 

I believe I was dispatching law enforcement out at that 

But is that second call also on that audio? 

Yes. 

Thank you.·· 

ASST. SOL. FERGUSON: Your Honor, if I may approach the 

16 witness? 

17 THE COURT: You may. 

18 ASST. SOL. FERGUSON: Your Honor, if I may publish the 

19 two 9-1-'1 calls to the jury? 

20 THE COURT: You may~ • 

21 (SOLICITOR PREPARES EQUIPMENT FOR PLAYING OF CALL. 

22 (9-1-1 CALL BEGINS 10:15 A;M. -- CALL ENDS 10:18 A.M.) 

23 Q Now, Ms. Shuman, are there two people on that audiotape 

24 that you were talking to at the incident location? 

25 A No, there was one. 
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1 Q 

2 A 

3 Q 

Direct Examination of Lynn Shuman by Asst. Sol. Ferguson 

Did the caller ever identify themselves? 

No. 

Okay. And are you positive that the phone was never 

4 

5 

6 

7 

8 

9 

passed to anybody else? 

A I'm not positive, but 

Q Would you disagree if I told you that there was two 

people on that audio portion? 

A No. 

Q Okay. 

10 (SECOND 9-1-1 CALL IS PLAYED AT 10:19 A.M.; ENDS 10:21 

11 A.M.) 

12 Q Now, Ms. Shuman, who was the 9-1-1 dispatcher that we 

13 hear on that second call? 

14 A 

15 Q 

16 

Kimberly Carpenter. 

Okay. 

ASST. SOL. FERGUSON: Your Honor, I have no further 

17 questions of this witness. 

18 CROSS-EXAMINATION 

19 BY MR. HUGHES: 
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20 Q Ms. Shuman, how many 9-1-1 calls do you generally get a 

21 night, or a day, or a shift? 

22 A It just· depends; a lot. 

23 Q 

24 A 

25 Q 

And how long have you been working there? 

Four years. 

And not an actual number, but a rough estimate, about 
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Cross-Examination of Lynn Shuman by Mr. Hughes 

I how many calls have you taken? 

2 A 

3 Q 

(Pl\USE.) 

Thousands? 

4 

5 

6 

A Thousands, I'm sure. 

Q And you're trained to listen to people and hear them, 

correct? 

7 A 

8 Q 

Yes. 

So if you thought you were talking to one person, you 

9 would probably realize when someone else came on the line? 

10 A 

I I Q 

12 A 

13 Q 

I'm sure, yes. 

Okay. And because you need to know what's going on? 

Yes. 

And you've always tried to establish a repore with the 

69 

14 person on the phone so that you can get more information out 

15 of them? 

16 A Yes. 

17 Q So you're trained how to talk on the phone to people 

18 who are hysterical? 

19 A Yes. 

20 Q 

21 

Okay. 

MR. HUGHES: No further questions. 

22 THE COURT: Mr. Ferguson? 

23 ASST. SOL. FERGUSON: Just briefly, Your Honor. 

24 REDIRECT EXAMINATION 

25 BY ASST. SOL. FERGUSON: 
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l Q Ms. Shuman, you know, we just listened to these two 

2 calls. And the first call, do you remember the caller 

3 asking another person a question? 

4 A Yes. 

5 Q Okay. Now, do you remember another person making 

6 direct comments about her mother? 

7 A No, not really. 

8 Q Well, she's. being asked questions about the victim in 

9 this case, and so it sounds like in that first call that one 

10 

11 

12 

13 

14 

15 

person is asking another for the response to that question 

that you're asking. 

A Right. Yes. 

Q And then would you disagree with me that that one 

person who is being asked the questions then gets on the 

telephone? 

16 A Possibly, yes. 

17 

18 

19 

Q And if we need to, we can play it again. It's kind of 

hard to·hear and I apologize for that. So now, the second 

portion, that's 6ne person, correct? 

20 A Yes. 

21 Q Okay. And that person is referring to the victim as 

22 

23 

24 

25 

her mother? 

A Yes. 

ASST. SOL;·FERGUSON: Your Honor, I don't have any 

further questions. 
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.1 

2 

3 

. Redirect Examination of Lynn Shuman by Asst. Sol. Ferguson 

THE COURT: Anything further? 

MR. HUGHES: Nothing else, Your Honor. 

THE COURT: You may step down, Ms. Shuman. Ladies and 

4 gentlemen of the jury, we're going to take a very brief 

5 break. While you are on your break, I need for you to do 

6 some things for me. I need one of y'all to serve as a 

7 foreperson in the trial of this case. The foreperson 

8 doesn't have·anymore say·than·anyone else. They are just 

9 simply the person that I communicate with regarding 
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JO scheduling, and also they are the person that when the case 

11 is sent to you for your deliberation, they will get the ball 

12 rolling and get everyone speaking. So if you would, ladies 

13 and gentlemen, among the twelve of you that are sitting are 

14 jurors, if you would go back and elect a foreperson and when 

15 that person comes out, I would ask that they take this front 

16 seat right here where Mr. Priester is and also give to Jean 

17 the name of the foreperson for me. All right? 

18 Okay, ladies and gentlemen, r' need to tell you, and I 

19 will teil you this every time I send you back to the jury 

20 room,· do· not discuss this, case. You have not heard all the 

21 ~vidence; YOU have not heard the arguments of the lawyers, 

22 nor my charge on the law, . and it would be inappropriate for 

23 you to discuss this case at this time. All right? You're 

24 excused back to your jury. room for just a quick moment. 

25 (10:25 A.M., WHEREUPON, THE jURY EXITS THE COURTROOM 
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. 1 AND THE FOLLOWING IS HELD ON THE RECOR.D.) 

.2 

3 

4 

5 

6 

THE COURT: A.11 right, we're .. going to .be .at eas.e. for 

about ten minutes in this case. 

THE COURT: All right. Are we ready to go? 

ASST. SOL. FERGUSON: Yes, ma'am, Your Honor. 

MR. HUGHES: Yes, Your Honor. 

7 THE COURT: All right. Let's bring the jury in. 

8 . (10:36 A;M.; ;WHEREU,PON, THE JURY ENTERS. THE COURTROOM 

9 AND THE FOLLOWING IS HELD ON THE RECORD.) 

THE COURT: Welcome back, ladies and gentlemen. Call 

your next witness, Mr. Ferguson. 

72 

10 

11 

12 

13 

14 

15 

16 

ASST. SOL. FERGUSON: Thank you, Your Honor. The State 

calls Christopher Poventud. 

MADAME CLERK: Please·come forward and be sworn. 

(WHEREUPON, MR. CHRISTOPHER POVENTUD IS DULY SWORN.) 

THE COURT: Sir,·if you would give us your name for the 

17 record and spell your last· name for my court reporter. 

18 MR. POVENTUD: • My name is Christopher Poventud. Last 

19 name•i~ spelled "P", as in Peter, O-V-E-N-T-U-D. 

20 THE COURT: Thank'you, ·sir. 

21 DIRECT EXAMINATION 

22 BY ASST:;' SOL;- FERGUSON:. 

23 Q 

24 A 

25 Q 

Good morning, Mr. Poventud. 

Good morning. 

Who do you·work for? 
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1 A 

2 Q 

3 , A 

4 Q 

5 A 

6 Q 

Direct Examination of Christopher Poventud by Asst. Sol. Ferguson 73 

Jasper County Fire Rescue. 

And how long have you worked for them? 

For about going on three years now. 

And what is your job there? 

Firefighter/paramedic. 

And what kind of training did you have to undergo and 

7 

8 

9 

education in order to become a firefighter/paramedic? 

10 

lJ 

12 

13 

14 

15 

16 

' A I •had to• take emergency medical training as· a -basic and 

then I went on to take advanced life support training as a 

paramedic for about a year; a total of about two years of 

schooling. 

Q And how many emergency calls would you say that you've 

responded to in your career with Jasper County EMS? 

A A lot. erobably over 500, maybe, a thousand. 

Q And Poventud, were you working on March the 20th of 

2011? 

17 A Yes, sir. 

18 Q 

20 A 

21 • Q 

22 for? 

23 A 

And did you respond to a Baytree Apartments that 

Yes, sir. 

And what did you respond to? What were you called out 

It was dispatched as a possible stabbing, assault 

24 victim. 

25 Q And do you ·remember what time you were called out? 
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1 A It's on my paperwork, if you want me to look over it. 

2 

3 

4 

5 

6 

7 

8 

9 

Q Please, sir. 

A The initial call was received at 19:24, and we were 

dispatched at 19:26. 

Q And for us laymen, what time is 19:24? 

A 19:24 would be 7:24 in the evening. 

Q Okay. 

A And we left dispatch at 7:26. So the call was received 

at 7:24. 

10 Q Okay. And what time did you arrive at Baytree 

11 Apartments? 

12 A On scene at 7:31. 

13 Q Wha.t time did you wrap up the call and depart from 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Baytree Apartments? 

A We departed the scene at 7:40. 

Q And what did you see when you got there? 

A Per my report, when we walked in, a 48-year-old female 

was found sitting on the couch in her home, slumped over to 

her right side and patient had a significant amount of blood 

on her clothing, emanating from her neck. 

Q And what did you do? 

A We started taking care of her. The first thing that we 

want to do is remove her from the scene, so we put her on a 

backboard, moved her to our ambulance, and at that point, 

she went into traumatic cardiac arrest. 
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Q What would you say the medical condition of the victim 

was upon your initial response? 

A Very poor. 

Q Okay. And did you check her vital statistics? 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A Absolutely. Initially, when I checked her vital signs, 

10 

11 

12 

13 

14 

15 

it says in my report that she had a very weak carotid pulse 

and she was breathing agonally, and what that means is 

basically it was just her last efforts. of breathing and it 

was probably about four breaths a minute. And normal should 

be twelve to twenty breaths a minute. 

Q Now, in your physical examination of this victlm, did 

you notice any trauma to her neck area, neck and face area? 

A Yes, sir. Like I said, there was a lot of blood on her 

shirt and it was emanating from a wound on her left lateral 

side of her neck. It seemed like it was a penetrating 

16 wound. 

17 Q And what does that mean? 

18 A That an object or some type of weapon was used to be 

19 put into her neck. 

20 Q Okay. Now, specifically, what was your first action 

21 upon seeing the victim in her condition? 

22 A • The first action that I want to do is I want to control 

23 the bleeding and control the hemorrhaging. So we took 

24 trauma dressing that we have and we control' the bleeding 

25 with direct pressure. 
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Direct Examination of Christopher Poventud by Asst. Sol. Ferguson 

.1 Q Okay. And what did you do after that? 

2 A We moved her onto a long spine board, because of a 

3 trauma victim, we like to immobilize them. So we moved her 

4 onto the spine board and immediately moved her out of the 

5 house. We also provided her with oxygen since she wasn't 

6 able to breathe on her own, breathing only about four times 

7 a minute, through a bag-valve mask. 

8 Q 

9 A 

And.wh~t• is ·that? 

It's a mask that has it's a squeeze mask. So what 

76 

10 

11 

12 

13 

14 

15 

we're actually doing is providing ventilation, assisting her 

with ventilations·by positive pressure ventilation and 

that's what that mask does. It's a mask that goes over the 

face and you provide the positive pressure ventilation as 

you squeeze them. 

Q Okay. Now, once you moved her inside the ambulance, 

16 did you re-evaluate her condition? 

17 A Absolutely. 

18 Q And what was her condition at that point? 

1~ A At that·p6int, when we re~evaluated her, she no longer 

20 had a pulse, and we just immediately started chest 

21 compressions, • and we started· caidiac arrest protocol. 

22 Q And what is that cardiac ariest protocol? 

23 A· You start CPR, get all of your I~'s going; you want to 

24 intubate a patient so that· you can secure an airway for 

25 them. 
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1 Q 

2 A 

And what does that mean? 

Intubation is when we actually take a tube and-put it 

3 

4 

5 

6 

into her trachea so that all the ventilation and oxygen that 

we're providing, it immediately goes to her lungs. Then, we 

went ahead and did so and then we start pushing our cardiac 

medications for she was in PEA, pulseless electrical 

7 activity, which means her heart is beating. It does have 

8 some electrical ·current.>in,.it, • but it,' s •not· enough :to 

9 actually profuse the body, or actually send and flow blood 

10 through the body to profuse her organs. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q So basically, did you attempt to put an IV in the 

victim's body? 

A Absolutely. 

Q And' were you successful in doing so? 

A Yes; 

Q Were there ever any negative attempts or any 

unsuccessful attempts? 

A Yes, sir. My.Captain is also a firefighter/paramedic, 

came to assist·me oh the scene. Initially, I tried. to 

intubate the patient. I was unsuccessful, and initially, he 

tried to start·an IV, simultaneously; and he was 

unsuccessful. So we swapped positions and I initiated an 

IV; it was successful, and he initiated intubation and he 

was successful. •• 

Q Given the nature of the victim's injury, why would it 
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be difficult to establish an IV? 1 

2 

3 

4 

5 

6 

7 

8 

A Poor peripheral access. Also, the patient was a larger 

patient, but since she's not flowing any blood or anything 

like that, sometimes it can be difficult to obtain an IV. 

An IV is once we start an IV, it flashes blood back, but 

if there is no blood moving, it can't really get any flash 

back into the chamber of my IV. So poor peripheral access, 

and th~n like I said, the size of the patient. 

9 Q How much blood loss would it take in order for you to 

10 experience those difficulties in inserting an IV? 

11 A Normal patient is from about four to six liters in 

12 their body, so two to four liters you start experiencing 

13 that type of difficulty. 

14 Q So about half of somebody's blood. 

Yes, absolutely. 15 A 

16 Q Now, you said that you administered some medication. 

17 

18 

19 

20 

What were those medications? 

A ·Fora pulseless electrical activity, ·it would be 

epinephrine, in a concentration of one in ten thousand, and 

atropine, and you administer that every three to five 

21 minutes; and that's part of the protocol. So initially, due 

22 to not having the IV, you-can also administer that 

23 medication via the endotrac.hial tube that was placed into 

24 her lungs, so we initially started administering that 

25 medication through the endotrachial tube. Once the IV was 
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1 established, everything else goes intravenously. 

2 Q And what do those medicines do? 

3 A The epinephrine is natural occurring in your body, and 

4 when we give it to you, it helps to stimulate the heart, 

5 stimulate the electrical activity so we can start profusion. 

6 Being in cardiac arrest, her body is no longer able to 

7 continue the blood flow through her body. 

8 Q 

9 A 

10 Q 

rs· it like adrenaline? 

Yes, absolutely. 

Okay. Now, all of these things that we've talked 

11 about, where did they occur? Where were you doing these 

12 emergency medicine procedures? 

13 A In the back of the ambulance, en-route to the hospital. 

14 Q Okay. And what hospital did you take her to? 

15 A Coastal Carolina Medical Center. 

16 Q Okay. And I keep saying "her" and "the victim"; were 

17 you ever able to establish the identity of the person you 

18 were treating? 

19 A Later on after, yeah. 

20 Q Okay. Do you know if she was ever transferred from 

21 Coastal Carolina Hospital? 

22 A I believe so that she was transferred to a different 

23 hospital once they stabilized her. 

24 Q Okay; 

25 ASST. SOL. FERGUSON:. Your Honor, may we approach the 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Direct Examination of Christopher Poventud by Asst. Sol. Ferguson 

bench just briefly. 

THE COURT: '(es, sir. 

(WHEREUPON, A BENCH CONFERENCE IS HELD OFF THE RECORD 

AND OUT OF THE HEARING OF THE JURY.) 

Q I apologize, Mr. Poventud. I want to show you what's 

been previously marked as State's Exhibits Four, Five, Six, 

Seven, Eight and Ten, that have previously been marked for 

identification purposes and ask you if you can identify 

what's being shown in these photographs. 

10 A Yes, sir. 

11 ASST. SOL. FERGUSON: Your Honor, may I approach the 

12 witness? 

13 THE COURT: You may. 

14 Q And Mr. Poventud, it specifically states that --

15 Exhibits for identification Four, Five~ Six and Seven, what 

16 do they show? 

17 A They show the couch that the victim was found on when 

80 

18 we arrived on scene. They show that the blood was emanating 

19 from her neck onto her clothing; it seems like it also is on 

20 the couch as well. It has the wrapping for the trauma 

21 

22 

23 

24 

dressing that 1 spoke of earlier that we used to control the 

hemorrhaging from the patient's neck. 

Q And are those fair and accurate depictions of what you 

saw on March the 20th of 2011? 

25 A • Yes, sir. 
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Q And now, Eight and Ten, State's Exhibits for 1 

2 identification, what do those two items show? 

3 A Eight and ten show the patient -- actually, this is at 

4 the hospital. It shows the penetrating wound that I spoke 

81 

5 

6 

7 

8 

9 

of on the left lateral side of her neck. It shows her 

intubated, what you see across her face is actually a holder 

for the endotrachial tube that we placed into her neck. 

Q Arid, are. those fair .and accurate depictions of. the wound 

that you saw on March the 20th, 2011? 

10 A 

11 

Yes, sir. 

ASST. SOL~ FERGUSON: Your Honor, at this point, I 

12 would move to have State's Exhibits Four, Five, Six, Seven, 

13 

14 

15 

Eight and Ten admitted into evidence. 

THE COURT: Without objection, correct? 

MR. HUGHES: No objection, Your Honor. 

16 (WHEREUPON, STATE'S EXHIBIT NUMBER FOUR; PHOTO, IS 

17 RECEIVED INTO EVIDENCE.)· 

18 (WHEREUPON, STATE' s EXHIBIT NUMBER FIVE, PHOTO; IS 

19 RECEIVED INTO EVIDENCE.) 

20 .(WHEREUPON, STATE'S EXHIBIT NUMBER SIX, PHOTO, IS 

21 RECEIVED INTO. EVIDENCE.) 

22 (WHEREUPON, STATE'S EXHIBIT NUMBER.SEVEN, PHOTO, IS 

23 RECEIVED INTO EVIDENCE.) 

24 (WHEREUPON, STATE'S EXHIBIT NUMBER EIGHT, PHOTO, IS 

25 RECEIVED INTO EVIDENCE.') 
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1 (WfjEREUPON, STATE'p EXHIBIT NUMBER TEN,. PHOTO.,. IS 

2 RECEIVED INTO EVIDENCE.) 

3 ASST.,SOL. FERGUSON: And Your Honor, I would .wish to 

4 publish these to the jury. 

5 THE COURT: They' re in evidence. 

6 ASST. SOL. FERGUSON: And if my witness may step down, 

7 we're going to use the Elmo machine. 

8 THK-,COURT .:, • 0-Mr. !?o'lrentud, ·you ,ma.y step.· down, -sir. 

9 MR. POVENTUD: Thank·you, ma'am. 

10 (TECHNICAL DIFFICULTIES WITH THE ELMO MACHINE.) 

11 ASST. SOL. FERGUSON: • Your Honor, I promise we did 

12 check this out·beforehand and it was working fine. 

13 Q Mr; Poventua; we'll do this the old-fashioned way. If 

14 you will help me, ·and what we will do is make sure that 

15 everybody oh the jury can see these. If you can tell them 

16 what they are looking at in these photographs. I'm going to 

17 give ybu what•·s been enteied into evidence as State's 

18 Exhib.it.'·Number. Fol.ir, • and if you can show that to the. entire 

19 panel and explain to them what they· are looking at. 

20 A This.is ·the couch that the victim was foUnd on when we 

21 first arrived on scene. As you can'see right here~ there is 

22 biooci, and l was· taiking about it was emanating' from the 

23 patient's neck through her clothes onto fhe cotich. ;And the 

24 t:rauina dressing that 'I spoke of, that's.the wrapper for it. 

25 Q And now State's 'Exhibit Number·Five, if you could·do 

82



Direct Examination of Christopher Poventud by Asst. Sol. Ferguson • 83 

1 the same thing. 

2 A Just a closer ~iew.of everything that I ju~t explained. 

3 THE COURT: Mr. Poventud, if you'll walk a little bit 

4 down here to these jurors, that would be good. 

5 

6 

7 Q 

MR. POVENTUD: Yes, ma'am. 

THE COURT: I'd appreciate it. Thank you. 

This is State's Exhibit Number Six. 

8 

9 

10 

11 

12 

13 

A Just another angle of the blood that ·was emanating from 

her and the couch that we found the victim on. 

Q State's Exhibit Seven -- and I want to ask you a 

question. If you can show them that picture. What does 

that picture show? 

A Shows blood on the floor. 

14 Q Now, do you know if that blood was there before y'all 

15 attempted to move the victim or not? 

16 A 

17 Q 

18 A 

19 Q 

No, I don't, sir. 

Could it have gotten there when you moved her? 

Possibly. 

Okay. If you.could show that to the ·remainder of the 

20 panel; 

21 (WITNESS COMPLIES.) 

22 Q This is State's Exhibit Number Eight. 

23 A This is actually at the hospital. We took pictures and 

24 this shows the wound on the left lateral side of the 

25 patient, that penetrating wound, and as I was talking about 
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1 the device that we use to hold the endotrachial tube in 

2 place; that's what that strap is. 

3 Q And finally, Mr. Poventud, State's Exhibit Number Ten. 

4 A Same picture, just a closer view of the penetrating 

5 wound and the device holding the endotrachial tube. 

6 Q All right, Mr. Poventud, if you would take your seat 

7 back up on the stand. 

8 ASST. SOL, FERGUSON: Your Honor, I wish to pass these 

9 to the jury, just in case they didn't quite a good look at 

10 it. 

11 

12 

MR. HUGHES: No objection. 

THE·COURT.: Okay. 

13 Q Mr. Poventud, what time did y'all arrive at the 

14 hospital? 

15 A Arrival time at the hospital was 7:54 in the evening, 

16 

17 

18 

19 

20 

21 

22 

23 

p.m. 

Q Now, understanding that things take time, was there 

anything that could have been done differently if you would 

have arrived earlier or if she would have arrived at the 

hospital earlier? 

A All the same actions, whether what time we arrived, 

would have been -~ I mean, •if we would have arrived 15 

minutes earlier, 15 minutes later, the same actions would 

24 have occurred. i•. 

25 Q Thank you, Mr·. Poventud'. I have no further questions 
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1 

2 

of you. 

THE COURT: Mr. Hughes. 

3 CROSS-EXAMINATION 

4 BY MR. HUGHES: 

5 Q 

6 A 

7 Q 

8 A 

And how much blood did you say she had lost? 

Probably about a liter to two liters of blood. 

Okay. I thought earlier you said about four liters. 

Nd, I said it would take about two to four liters to 

9 start knowing some peripheral access changes when I was 

10 starting my IV. Q So basically, I think we're all used to 

11 a liter is the large drink, so a two liter bottle, right? 

Yes. 
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12 A 

13 Q 

14 A 

Did you have a chance to look around the apartment any? 

No. Immediately, the patient needed my attention. I 

15 did not look around the apartment or anything. All of my 

16 attention was focused immediately to the patient. 

17 Q Did you see anywhere where someone might have also been 

18 trying to stop the blood flow? 

19 A No. 

20 

21 

22 

23 

24 

25 

that 

MR. HUGHES: No further questions; Your Honor. 

ASST. SOL. FERGUSON: No, ma'am, Your Honor. I wish 

this witness be excused. 

MR. HUGHES: No objection. 

THE COURT: You are excused, sir. Thank you. 

MR. POVENTUD: Thank you, ·ma' am. 
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Cross-Examinatipn of Christopher Poventud.by Mr. Hughes 

THE COURT: If the State will call the next .witness. 

ASST .. SOL. FERGUSON: The State calls Officer Rob 

Nelson. 

THE COURT: Please come forward, sir, to be sworn. 

WHEREUPON, MR. ROB NELSON, IS DULY SWORN. 

1 

2 

3 

4 

5 

6 

7 

8 

DIRECT EXAMINATION 

BY ASST. SOL. FERGUSON: 

Q Good morning, Officer Nelson. 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

Good morning. 

Who do you work for? 

I work for the Town of Ridgeland Police Department. 

And how long have you worked for them? 

It's been a total of probably about 12 years. 

And what do you do for them? 

I 1m a reserve police officer. 

Okay. What does that mean? 

Basically, I carry out the duties of a police officer, 

18 but don't get paid. 

19 Q Now·, were you working in that capacity back on March 

20 the 20th, 20li? 

21 A Yes. 

22 Q Arid did you respond to a call to Baytree Apartments 

23 that day? 

24 A Yes. 

25 Q Now, Baytree Apartments, where is that located? 

86 

86



-- -------

Direct Examination ·of Rob Nelson by Asst. Sol. Ferguson 

A It's off of First Avenue. 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

And is that in the City Limits of Ridgeland? 

Yes. 

And is that in Jasper County? 

Yes. 

Thank you. Now, what did you see when you arrived 

7 

8 

9 

there? 

A I arrived -right behind· -O-f£i·cer Smith and ·.just a 

commotion and somebody stated that ---

10 Q Well, I don't want to talk about what people stated, 

11 but what did you see and what did you do? 

12 A Well, just people was screaming loud ·and some people 

13 was hollering. I couldn't understand what some of them was 

14 saying, and I was walking up to the apartment. 

15 Q 

16 A 

17 Q 

18 A 

And did you go look for the defendant? 

Yes. 

And where did you go to look for the defendant? 

I went to the right of·the apartment, behind ttie 

19 apartment. 

20 Q 

21 A 

22 Q 

23 A 

Okay. So what's beh:frid the apartment? 

·There's a ·couple of hbuses. 1 

And what did you see ,,:,1:fadc ·there?· 

There w~s a crowd b~ii theii~and i saw them and asked 
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24 them if anybody had seen tihe :-'suspect run back there and they 

25 was telling me to leave. :I· 
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I Q 

2 A 

3 Q 

Direct Examination of Rob Nelson by Asst. Sol. Ferguson 

So how many .. people. would you. estimate were back. there? 

I'd est_imate at least twenty. 

And were they cooperative with you? 

4 

5 

6 

A No. No. 

Q Now, did you have information that the defendant had 

run back that way? 

Yes. 

88 

7 A 

8 Q Okay.· And you asked those twenty_ or·· so, p.ersons if they 

9 had seen the defendant? 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

Yes. 

And what did they tell you? 

They told me to leave. 

Okay. Do you know who lives back there? 

No. 

Okay. Now, what else did you do? 

I came back and I reported back to Smith and tell him 

17 that the people asked me to leave and he just wanted me to 

18 stand in front of the door where nobody could come in. 

19 Q 

20 A 

And did you do so? 

Yes. 

21 

22 

Q Okay. 

apartment? 

Did y'all allow anybody in or out of that 

In other words, did you just secure that scene? 

23 A Yes. 

24 Q Okay. Now, did you also have to perform what I would 

25 c~ll "crowd control"2 
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Ye$. 

And why is that? 

.1 A 

2 Q 

3 A There was people gathered in front of the apartment, on 

4 the side of the apartment, starting a large crowd, and I 

5 don't know where they came from; but Smith asked me to try 

6 and keep everybody back. 

7 Q Do you know if it's the same group of twenty or so 

8 people that you saw behind the· apartments that were then 

9 gathering at the apartments? 

10 A I don't know. 

11 Q Okay. And what did you tell them? 

12 A Told them to stand back, stand back, and then some 

13 people refused, so I got on my P.A. and tell them to stand 

14 back. 

15 Q Now, did you assist Officer Smith in clearing the 

16 Apartment 2-F at Baytree? 

17 A No. 

18 Q Okay. Did you assist him in a search for any type of 

19 weapon? 

20 A No. 

21 Q Okay, Officer Nelson, I appreciate it. I have no 

22 further questions for you. 

23 THE COURT: Mr. Hughes. 

24 CROSS-EXAMINATION 

25 BY MR. HUGHES: 
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1 Q Just a couple of quick questions, Officer Nelson. Are 

2 

3 

you related to Cynthia Nelson? 

A Yes. 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

Are you related to Akera Nelson? 

Yeah. 

Did you talk to Akera that day? 

No. 

How are you related· to -her? 

Cynthia Nelson is my mother's niece. 

10 MR. HUGHES: No further questions, Your Honor. 

11 ASST. SOL. FERGUSON: Just briefly, Your Honor. 

12 REDIRECT EXAMINATION 

13 BY ASST. SOL. FERGUSON: 

14 Q Did that relationship irt any way affect what you did 

15 that day? 

16 A No. 

17 

18 

19 

20 

21 

22 

ASST. SOL. FERGUSON: Thank you. 

THE COURT: Anything further, Mr. Hughes? 

MR. HUGHES: No, Your Honor 

THE COURT: Any objection to Officer Nelsdri being 

excused? 

MR. HUGHES: No, Your Horior. 

23 THE COURT: You are excused, sir, thank you. If the 

24 State ~ill call t6e next witne~s. 

25 ASST. SOL. FERGUSON: Yes, ma'am, Your Honor. The 
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Cross-Examination of Rob Nelson by Mr. Hughes 
Redirect Examination of Rob Nelson by Mr. Hughes 

I State calls Officer Kevin Smith. 

2 WHEREUPON, OFFICER.KEVIN SMITH IS DULY SWORN. 

3 DIRECT EXAMINATION 

4 BY ASST. SOL. FERGUSON: 

5 Q 

6 A 

7 Q 

Officer Smith, who do you work for? 

The Ridgeland Police Department. 

What do you do for them? 

I'm a patrol officer. 

And how long have you been a patrol officer? 

A total of about five, five and a half years. 

91 

8 A 

9 Q 

10 A 

II Q And what education and training did you have to undergo 

12 in order to become a patrol officer? 

13 A I have a Bachelor in Science from the University of 

14 South Carolina and I have a high school diploma, and then I 

15 was a reserve officer for a couple of years prior to going 

16 full time. • 

Q And did you have to go to the police academy? 

A Yes, sir, I did. 

17 

18 

19 

20 

21 

Q And were you working back on March the 20th of 2011? 

A Yes, sir. 

Q And did you receive a call 

22 that day? 

23 A 

24 Q 

25 A 

Yes, sir. 

And what was that call for? 

It was for a stabbing. 

out to Baytree Apartments 
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1 Q 

2 A 

3 Q 

4 A 

Direct Examination o.fKevin Smith by Asst. Sol. Ferguson 

And did you in fact respond to that location? 

Yes, sir, I did. 

And what did you see when you got there? 

When I got there, there were several people that were 

5 , standing outside of an apartment, obviously upset. I went 

92 

6 inside the apartment and I found the victim. She was laying 

7 on a couch, bleeding from her neck. There was a small child 

8 

9 

that was standing on the. couch. I motioned for one of the 

adults in there to get the child and take him out. Then, I 

10 checked the building to make sure everything was secure for 

11 EMS to respond. • 

12 

13 

Q Now, you said you checked the building, what were you 

checking the apartment for? 

14 A To make sure the suspect was still not on the scene and 

15 : it was safe for EMS to respond. 

16 Q 

17 A 

And by "suspect,n who do you mean? 

Antonio Scott. 

18 Q Now, do you see Mr. Antonio Scott, the one that you're 

19 

20 

21 

22 

23 

24 

speaking of,· in the courtroom today? 

A • Yes, 'sir, I do. 

Q And could· you point him oe.t for 

A He's sitting right there in the 

Q Thank you. so you did not find 

Scott, inside.that.apartment? 

25 A No, sir, I did not; 

the jury, please? 

red shirt. 

the defendant, Mr. 

92



1 Q 

2 A 

Direct Examination of Kevin Smith by Asst. Sol. Ferguson 

And what did you do next? 

Once.the scene was secured for EMS, I stood by at the 

3 door for a few moments until EMS got there. Once they were 

4 on scene, I made sure they were okay and then I proceeded 

5 around the apartment complex to check on Officer Nelson to 

6 see if he had.made contact with the suspect at that point. 

7 Q And what was going on behind the apartment? 

93 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A Behind the' apartment, there :are some h'o.us·es back there, 

and there was a party that was going on in that area, but 

directly behind the apartment complex, the victim's daughter 

was staying there, and she· was obviously upset. She was 

yelling about the incident and referencing Mr. Scott. 

Officer Nelson was Walking back towards me and he said that 

nobody· had seen anything,·but he had heard that Mr. Scott 

had run that way. 

Q Now, did you speak to any of the persons you saw behind 

that apartment? 

A Outside of Officer Nelson, I do not believe sd. 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Okay. How many people wouid you say· were back there? 

At the party? 

Yes. 

i•'m not·sure. 

And do you know who lives back there? 

I believe it•~·a Ms. Howard~--

Okay. 
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I A --- but I'm,n9t 100 percent sure on that. 

2 Q Okay. And do you know of any relationship between Mr. 

3 Scott and the Howards? 

No, sir. 4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

Okay. Now, did you make contact with Ms. Akera Nelson? 

Yes, sir, I did. 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

.And did you make contact with Ms. Shareema Behl in? 

Yes, 'sir,. r. did. 

Okay. And who is Shareema Behlin? 

She is the sister of the defendant. 

Okay. And did you ask her for a written statement? 

Yes,' sir, I did. 

Would she give you one? 

I do not believe she did. 

Okay. bid you 'get a statement from Ms. Akera Nelson? 

I believe I did. 

Now, what else did you do? 

18 A I notified mY supervisor's of what was going on and 

19 then I checked' around to make· sure to see if I could locate 

20 the weapon that was used. 

21 Q 

22 A 

23 Q 

Artd'did you.locate a weapon? 

No; sir; I did not. 

Okay.· Now, as a Ridgeland Police Officer, you have 

24 specialized equipment that. can' record things as you see 

25 them; is that right?· 
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1 A , Yes, sir, that's correct. 

2 Q _ And what is that? 

3 A We wear a taser Axon Camera, which I was wearing that 

4 day, which is a -- do you want me to describe the entire 

5 

6 

thing? 

Q Please, sir. 

7 A Okay-. I'm actually wearing one right now if you want 

8 

9 

10 

11 

me to demcinstrate; 

Q Great. 

12 A 

13 Q 

OFFICER SMITH: May I stand up? 

THE COURT: You may, sir. 

Do I·need to adjust the mic? 

Please. 
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14 A Okay. The way it works,'the day of the incident, I was 

15 actually wearing the headband, which wraps around behind 

16 your ears, and this camera is attached to it, so it gives 

17 you a first person vie~. Then this is the control box right 

18 here that actiirates the camera, sets it to dif_ferent modes, 

19 and then all the information is stored in this box on the 

20 belt. And so, at the time of the incident, I was utilizing 

21 the camera. I had it recording. 

22 Q Okay. So you were wearing one of the Axon cameras that 

23 day? 

24 A Yes, I was. 

25 Q And were you able to· download the content from that 
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1 device to a server? 

2 A 

3 Q 

Yes, sir, ,I was. 

Okay. And at this point, I want to show you what has 

96 

4 been previously marked for identification as State ''s Exhibit 

5 Number Two and ask you if you recognize this item? 

6 ASST. SOL. FERGUSON: May I approach the witness, Your 

7 Honor? 

8 THE COURT: You may.,, 

9 

10 A 

Q 

ASST. SOL. FERGUSON: Thank you. 

Yes, sir. I recognize it. 

And what is that? 11 

12 

13 

A This is a video, a CD recording of the video that was 

recorded that day. 

14 Q And,,prior to today, had you and I gone ·over there to 

15 ensure that it is· in fact from that date? 

16 A 

17 Q 

18 A 

19 Q 

Yes, sir. 

And did you indicate that on that disc at all? 

Yes, sir. 

Okay. Is that a fair and accurate depiction of what 

20 you saw on March the 20th, 2011, at Baytree Apartments? 

21 A 

22 ASST. SOL. FERGUSON: . Your Honor, at this point, I 

23 would move· to enter State's·Exhibit Two into evidence. 

24 

25 

THE COURT: Any objection? 

MR. HUGHES: No, Your Honor. 
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1 THE COURT: It's in evidence without objection. 

~ (WHEREUPON, STATE'S EXHIBIT NUMBER TWO, DVD, IS 

3 RECEIVED INTO EVIDENCE. ) 

4 ASST. SOL. FERGUSON: And Your Honor, I wish to publish 

5 a portion of this at this time. 

6 THE COURT: Okay. 

7 ASST. SOL. FERGUSON: Hopefully it will post audio and 

8 video. 

9 THE COURT: Okay. Ladies and gentlemen, these 

10 attorneys have worked very hard to recall the relevant 

11 information, not to make the case go on and on. So what 

12 you're going to see is a portion of the video that is 

13 relevant. Again, there are other portions of it, but we 

14 don't want to bore you. So again, I want you to understand 

15 that we're not hiding anything from you. It's just that some 

16 of it is redundant. 

17 ASST. SOL. FERGUSON: And Your Honor, it does take just 

18 a moment for the audio to kick in. So hopefully, that does 

19 not mean we're having technical difficulty. 

20 THE COURT: Okay. 

21 (BRIEF PAUSE IN COURTROOM.) 

22 ASST. SOL. FERGUSON: Your Honor, if we may take just a 

23 brief moment to get this figured out. It will resolve it 

24 once and for all. 

25 THE COURT: Okay. Ladies and gentlemen of the jury, 
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I 

2 

3 

4 

5 

6 

7 

8 

9 

Direct Examination of Kevin Smith by Asst. Sol. Ferguson 

I'm going to send you back to your jury room very briefly. 

Again, do not discuss this case. 

to do so. Get a cup of coffee. 

out. Okay? Thank you. 

It would be inappropriate 

We'll bring you right back 

(11:15 A.M., WHEREUPON, THE JURY EXITS THE COURTROOM 

FOR A BRIEF RECESS.) 

(11:20 A.M., WHEREUPON, THE JURY ENTERS THE COURTROOM 

AND THE FOLLOWING IS HELD ON THE RECORD.) 

THE COURT: Welcome back, ladies and gentlemen. I 

98 

10 think we have got our technical difficulties worked out. So 

II let's go ahead· and play the DVD. 

12 ASST. SOL. FERGUSON: Thank you, Your Honor. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

(DVD BEGINS PLAYING AT 11:21 A.M.; DVD ENDS PLAYING AT 

11:28 A.M;) 

Q Now, Officer Smith, did you respond to an additional 

call the night before this occurred? 

A Yes, sir, I did. 

Q And·what was that call for? 

A It was • for -- I don't remember the. exact way it was 

dispatched to me. It was either for a disturbance or a 

harassment call. 

Q Well, ~ho had called? 

23 A Ms. Nelson. 

24 Q And is that the same Ms. Nelson that we just saw put in 

25 that ambulance right there? 
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I A 

2 Q 

3 A 

Direct Examination of Kevin Smith by Asst. Sol. Ferguson 

Yes, sir, it is. 

And did you respqnd to where she had called from? 

I believe she called from her cell phone at her 

4 apartment and said do you want me to tell you? 

5 Q 

6 of 

7 A 

8 Q 

9 A 

No, sir. I just want to know what you did as a result 

talking to her. Did you go by Ms. Nelson's apartment? 

Yes, sir, I did. 

Okay. And what did. yo.u do-when you got there? 

Myself and Officer Nelson, once again, checked her 

99 

10 apartment. She stated that Antonio Scott had been there and 

Ii that he had tried to get into her apartment and then had 

12 left and she just wanted us to make sure everything was okay 

13 for her to·go inside. 

14 Q And did you find the defendant, Antonio Scott, that 

15 night there? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

Q 

'No, sir, we did not. 

Okay. bid you ever talk to him on the telephone? 

Yes, sir, I did. 

Did he admit to calling Ms .• Nelson?· 

He•did. 

Thank you, Officer Srni:th. I have no further questions 21 

22 fcir yciu a£ this time~ Please answer an~ que~tions t~at Mr. 

23 Hughes may have.· 

24 A 

25 

Yes, • sir. 

CROSS,,-EXAMINATION. 
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Direct j3xamination of Kevin Smith by Asst Sol. Ferguson 

.1 BY MR. HUGfiES: 

2 Q 

3 A 

Good morning, Officer. Smith .. 

Good morning. 

100 

4 

5 

6 

Q The night before this happened, you say you talked with 

Cynthia Nelson?• 

A Yes, sir, I did. 

7 Q And that she asked you to do what again? 

8 

9 

A She wanted us•,to che.ck her. apa.rtment· to make sure that· 

Mr. Scott was not inside the apartment for her safety. 

10 Q 

11 A 

And he wasn't there? 

That iscorrect. 

12 

13 

14 

Q And it's your magic camera -- looks like it's on your 

eyeglasses or something, from the view that we've had? 

A Right.· It normally has a• headband that you can wear 

15 

16 

around the back of your ears that would put it right where 

eyegla~ses would be at. 

17 Q Okay. And the jury and we··all got to see exactly what 

18 you saw? 

19 A 

20 Q 

Yes, sir. that is correct~ 

And it looked like you were the first person to go in 

21 that apartment? 

22 A 

23 Q 

Yes, sir. 

And do' you know how long people had been out of that 

24 apartment? 

25 A I'm not sure: 
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1 Q 

2 A 

3 Q 

4 A 

5 Q 

6 A 

Cross-Examination of Kevin Smith by Mr. Hughes 

. How. old was that baby? 

I'm not sure. 

And the baby was left in the apartment? 

That's correct. 

And we can see that you did not move Ms. Nelson. 

No, sir. 

7 

8 

9 

Q Did you check out the apartment anymore? I mean, did 

you look for a· weapon or look for anything else? 

A Yes, sir. 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

Did you find the weapon? 

I did not. 

Did you find any cloth with blood on it? 

I do not recall. 

Did you talk to anybody that night? 

I talked to several people that night. 

Did any of them give statements? 

Now, are you talking about in reference to the case? 

··Yes. 

Okay. I believe that Ms. Nelson, Akera, gave a 

20 statement. 

21 Q Did she give it to you? 

22 A 

23 

24 

25 

I do not·recall. 

MR. HUGHES: No further questions, Your Honor. 

THE COURT: Anything further? 

ASST. SOL. FERGUSON:· ·No,···ma'am, Your Honor. 
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Cross-Examination of Kevin Smith by Mr. Hughes 

1 THE COURT: All right. ,Officer Smith, you may step 

2 down, sir .. Thank you. 

3 OFFICER SMITH: Thank you. 

4 THE COURT: Mr. Ferguson, you want to call your next 

5 witness? 

6 ASST. SOL. FERGUSON: Yes, ma'am, Your Honor. The 

7 State calls Monique Chester. 

8 (BRIEF PAUSE IN THE COURTROOM.) 

9 

10 

11 

BAILIFF: What's the witness's name again? 

THE COURT: Monique Chester. 

BAILIFF: She's not here. 
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12 ASST. SOL; FERGUSON: Your Honor, I believe she may be 

13 across the courtyard in our other office with Ms. Cradle, 

14 but I can get her· momentarily. 

15 THE COURT: Okay. Do you have someone who we can call 

16 in the meantime? 

17 ASST. SOL.' FERGUSON: Your Honor, no, ma'am, the next 

18 two are actually -- Ms. Cradle has them in our office just 

19 across the courtyard. 

20 THE COURT: Okay. 

21 ASST. SOL. FERGUSON: And we sent Officer Lowery to go 

22 get them. 

23 • THE COURT: Okay. Do y! all need a break? Are you 

24 okay? Anyone need to refresh themselves? Yeah. Okay. I'm 

25 going to serid you back to your jury room. • I can.'t keep some 
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Direct Examination of Monique Chester by Asst .. Sol. Ferguson 

I of you out here and send some of you back, so I'm going to 

2 send you all back. As soon as they are in here, we are 

103 

3 going to bring you all back out. Again, do not discuss this 

4 case y'all. 

5 (11:30 A.M., WHEREUPON, THE JURY EXITS THE COURTROOM.) 

6 (11:45 A.M., WHEREUPON, THE JURY ENTERS THE COURTROOM 

7 AND THE FOLLOWING IS HELD ON THE RECORD.) 

8 THE COURT: All right. • .. I understand our witnesses are 

9 ready? 

ASST. SOL. FERGUSON: Yes, ma'am. 

THE COURt: All right. Bring them on in. 

JO 

JI 

12 

13 

14 

ASST. SOL. FERGUSON: Thank you, Your Honor. The State 

calls Ms. Monique Chester. 

THE COURT: Ms. Chester, please come forward to be 

15 sworn. 

16 (WHEREUPON, MS; MONIQUE CHESTER IS DULY SWORN.) 

17 THE COURT: Please come around and have a seat on the 

18 witness sfand. Ms; Chesier, adjust that mibrophone. ~lease 

19 give· your name to my court reporter, please. 

20 MS; CHESTER:.· ·Monique Chester. 

21 DIRECT,EXAMINATION 

22 BY ASST. SOL. FERGUSON: 

23 Q 

24 A 

25 Q 

Good morning, Ms. Chestier. 

Good morning. • 

·Do you live at Baytree Apartments? 
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I 

2 

3 

4 

5 

6 

A 

Q 

A 

Q 

A 

Q 

Direct Examination of Monique Chester by Asst. Sol. Ferguson 

Yes. 

And did you live there back on March the 20th, 2011? 

Yes. 

Do you remember that day? 

Yes. 

Do you know the defendant in this case, Mr. Antonio 

7 Scott? 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

Yes·. 

And could you point him out for the record, please? 

(WITNESS POINTS TO DEFENDANT, MR. SCOTT.) 

Thank you. And do you know Ms. Akera Nelson? 

Yes. 

Do you know Cynthia Nelson? 

Yes, 

104 

15 Q Okay. Now, what was going on on the 20th before all of 

16 this occurred at Baytree and behind it? 

17 A It was like a wake, but after like the funeral and 

18 stuff like that. 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

Okay. 

Because his cousin had just paised awai. 

And you say ~his cousin", who's cousin? 

Tone. 

And·- "Tone", is· that Mr. Scott, the defendant? 

24 A Yes. 

25 Q Oka~. And so there was a party behind Baytree 
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Direct Examination of Monique. Chester by Asst. Sol. Ferguson 

I Apartments? 

2 A It was like.a get together, yes. 

3 Q Okay. And you were at that get together? 

4 A Yes. 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

IO A 

Okay. And did you see the defendant that day? 

Yes. 

Did you hear him talking? 

Yes. 

And what did he say? 

He had an altercation. There was something that 

11 happened like Saturday night or whatever. 

12 Q 

13 A 

14 Q 

15 A 

Was that the previous night? 

Yeah. 

Okay. Thank you. 

And he said that him and the lady went through 
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16 something or whatever and she called the police or whatever, 

17 but he· end· up hiding from the police or whatever, hid in the 

18 dumpster and threw the knife or whatever. 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

oid he 

ile was 

And is 

Yes. 

Okay. 

say why he had gone there that 

going after Akera' s momma. 

that Cynthia Nelson 7· 

And so he was saying -- who was 

24 when he said this? 

night? 

he talking to 

25 A He was talking 'to peopl,<c>,.around there; family members. 
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Direct Examination of Monique Chester by Asst. Sol. Ferguson 

1 Q And so most of those people that were there, are they 

2 related to the defendant? 

3 A 

4 Q 

To him? Yes. 

Okay. And now, he said that -- tell us again what he 

5 

6 

7 

8 

said about going to Ms. Cynthia's apartment. 

A It was an altercation and he went to her house or 

whatever, and when he went to her house, she called the 

police or whatever. So he hid in the dumpster. 

9 Q And did you say something about a knife? 

106 

10 A He threw the knife away and hid in the dumpster because 

11 the police came. 

12 Q Okay. Did he say what he went to do there that night? 

13 A To kill her. 

14 Q Did he say anything -- what else did he say? 

15 A So, like, later on that day, he was like, just like, 

16 saying that she had called the police on him and stuff like 

17 that and he was going to do like this here. 

18 Q 

19 A 

20 Q 

21 this? 

And what does that mean? What was he demonstrating? 

He was gonna stab her. 

Now, how far away from him were you when you heard 

22 A I was like right here. He was like where that person 

23 at right there. 

24 Q Now, later on, what happened after you heard him say 

25 that? Did you ever see a commotion coming from the 
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Direct Examination of Monique Chester by Asst. Sol. Ferguson 107 

1 apartments over there? 

2 A I ain't never went back over from where my apartment 

3 was or whatever, and all of a sudden, I saw my little nephew 

4 and I heard a commotion going on over there. 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

And over there, who's apartment was it? 

It was Reema. 

And who ---

Shareema, his sister. 

And that's the defendant's sister? 

Yeah. 

Okay. So that all occurred at her apartment? 

Uh-huh (affirmative). 

Did you ever see the defendant leave that apartment? 

No. 

Okay. Once you saw the commotion, I guess, how did you 

16 

17 

18 

first see the commotion? 

A The only thing I know is Reema was standing outside and 

she was like saying you need to call, like, call the police. 

19 Q Did you see the defendant at all after you heard him 

20 talking about the previous night, and about that day, in 

21 particular? 

22 A Unh-unh (negative). 

23 Q Okay. 

24 ASST. SOL. FERGUSON: I beg the Court's indulgence for 

25 just one moment, Your Honor. 
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2 

3 

Direct Examination of Monique Chester by Asst. Sol. Ferguson 

Q Thank you, Ms. Chester. I have no further questions 

for you. 

CROSS-EXAMINATION 

4 BY MR. HUGHES: 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

Ms. Chester, how many people were at that wake? 

Oh, I don't know. There was a lot. 

Well, ten, fifteen, twenty, thirty? 

I'd eay about- twenty. 

Okay. And was the.re music playing? 

Yeah. 

Was it soft music or loud music? 

It was like soft music. It wasn't no loud music. 

Okay. And you say you saw Antonio there? 

Uh-huh (affirmative). 

And did you talk to him? 

No. 

Who were you talking to? 

I was talking to a couple more people. Well, a couple 

108 

19 more people was talking and I·was sitting right there in the 

20 car. 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Okay. You were in the car? 

Uh-huh 

Where was the car parked? 

Like right here and then he was standing over there. 

Okay.· Was he in a car? 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 

Cross-Examination of Monique Chester by Mr. Hughes 

No. He was standing up talking. 

And who was he talking to? 

His cousin. 

Who was that? 

His kin people. 

And you say you heard him threaten to stab Cynthia 

Nelson? 

8 

9 

10 

A He was bragging about the incident that happened 

Saturday night and he was saying what he was going to do 

when he see her. 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

Do you own a cell phone? 

Yeah. 

Did you have it with you? 

No. 

Was there anybody with you in the car? 

Yeah. 

Who was with you in the car? 

There was a couple people in the car. 

Okay. Who were they? 

My nephew and his cousin. 

Okay. Do you know if they had cell phones? 

109 

21 Q 

22 A I ain't know. I didn't even ask them did they have any 

23 cell phones. 

24 Q Okay. So you hear a man threaten to kill someone and 

25 you don't bother to call 911? 
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Cross-Examination of Monique Chester by Mr. Hughes 110 

1 A 

2 Q 

3 

I'm going through hell right now because of_ this trial. 

But you did not call 911 that day when you heard that 

he was threatening to kill her, did you? 

4 A No, because I ain't never think he was gonna go through 

5 with it. 

6 Q Okay. So you really didn't think he was serious. You 

7 thought he was joking? 

8 A Yeah. 

9 Q Okay. You gave a statement to law enforcement? 

10 A 

11 Q 

12 

13 A 

Yeah. 

How long after Ms. Nelson died did you give that 

statement? 

I don't know. I think it was like the day after or two 

14 days' after. I don't know. 

15 Q Wasn't it actually about three or four days after? 

It could have been. 16 A 

17 

18 

19 

20 

21 

Q And you just suddenly remembered, Oh, I heard Antonio 

threaten Cynthia," and you went and talked to law 

enforcement, right? 

A No, people like that should mind their own business and 

stuff like that, so ---

22 Q So you didn't even think about what Antonio said until 

23 people started talking to you? 

24 A Yeah, I knew what he said, but I was minding my 

25 business; but I felt bad about what happened to the lady. 
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Cross-Examination of Monique Chester by Mr. Hughes 111 

1 Q 

2 A 

3 Q 

Did you fill out an incident report? A police report? 

I don't know. I can't even remember. 

Did you write down on a sheet of paper what you say 

4 happened? 

5 A 

6 Q 

7 

8 

9 Q 

10 A 

11 Q 

12 A 

13 

14 

15 Q 

Yeah. 

Did you sign it? 

MR. HUGHES: May I approach, Your Honor? 

THE COURT: You may ..• 

Is this what you wrote? 

Yes. 

Did you sign it? 

No, I didn't sign it. 

MR. HUGHES: May I take 

THE COURT: You may. 

that back, please? 

So you give a statement to law enforcement two or three 

16 days after it happened, and you don't even bother to sign 

17 it? 

18 A 

19 Q 

20 A 

21 Q 

That been confidential-, 

I beg· your pard6n, 

That was supposed toihave been confidential. 

You mean that you thought ,,you could accuse him of 

22 something ---

23 A I wasn't accusing iT:,ain 't accusing anybody of 

24 nothing. I'm just te.ilin,3 you .what I overheard him saying. 

25 I'm not accusing that man ;:of., ;doing nothing-. I just know 
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Cross-Examination of Monique Chester ·by Mr. Hughes 

1 what I.overheard him say. 

2 Q At a party,. you' re sitting in a car, music . is playing, 

3 and he's away from you talking, and you're the only person 

4 that heard it? 

5 A 

6 Q 

Everybody heard it. 

Then why are you the only person to say anything? 

7 

8 

A Didn't I just say that everybody say I should mind my 

business? They··minding·their.business. 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

So say that again, please? 

People told me I should mind my business. 

Who did you contact in law enforcement? 

It was, like, Langdale. 

Where did you talk with him at? 

Police station. 

Okay. Who did you talk to before you went to see him? 

Langdale? 

Did you ever talk to anybody from Cynthia Nelson's 

18 family before you-~eni to ~ee the-~6lice officer? 

19 A No. 

20 Q Did you see anything· on the television to make you go 

21 

22 

23 

24 

see the police officer? 

A No. 

Q So just you suddenly remember you heard Antonio say 

something, you'went and talked to the detective? 

25 A Because·it's·th~ right thing to do. 
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Cross-Examination of Monique Chester by Mr. Hughes 

1 MR. HUGHES: No further questions, Your Honor. 

2 REDIRECT EXAMINATION 

3 ASST. SOL. FERGUSON: 

Ms. Chester, do you want to be here today? 

No. 

113 

4 Q 

5 A 

6 Q Now, Mr. Hughes asked you if you were the only one who 

7 heard what the defendant said, and you said that everybody 

8 heard. Who was "everybody"?•· 

9 A 

10 

11 

12 

13 

14 

His family. 

ASST. SOL. FERGUSON: I have no further questions, Your 

Honor. 

MR. HUGHES: Just orie quick question, Your Honor. 

THE COURT: Okay. 

RECROSS-EXAMINATION 

15 MR. HUGHES: 

16 Q 

17 A 

18 Q 

19 A 

You were the only non-family member there? 

Yes.· 

And why' were you there? 

Because me and my nephew getting ready to go to the 

20 store, so he came and parked over there at· the wake; So we 

21 was just sitting in the car. 

22 MR. HUGHES: No further questions, Your Honor. 

23 THE COURT: You may step down. Any objections to her 

24 being excused? 

25 MR. HUGHES: None. 
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2 

3 

Redirect Examination of Monique Chester by Asst. Sol. Ferguson 
Recross-Examination of Monique Chester by Mr. Hughes 

ASST. SOL. FERGUSON: No, Your Honor. 

THE COURT: You are excused, ma'am. Call your next 

witness. ASST. SOL. FERGUSON: The State calls Akera 

4 Nelson. 

5 (WHEREUPON, AKERA NELSON IS DULY SWORN.) 

6 DIRECT EXAMINATION 

7 BY ASST. SOL. FERGUSON: 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

Good morning, Ms. Nelson. 

Morning. 

Do you remember back on March 20th, 2011? 

Uh-huh (affirmative). 

Were you living at Baytree Apartments at that time? 

Yes. 

And who were you living with? 

Myself. 

And were you involved with the defendant in this case 

17 at that time? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

And how were you involved with him? 

How were we involved? 

Yes, ma'am. 

We was together. 

And do y'all have any-children? 

Yes. 

How many? 
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1 A 

2 Q 

3 A 

4 Q 

. ·•·······•·-•··---··---

Direct Examination of Akera Nelson by Asst. Sol. Ferguson 115 

One. 

Okay, And do you see Mr. Scott in the courtroom today? 

Uh-huh (affirmative). 

Can you point him out for us? 

5 

6 

7 

8 

9 

A (WITNESS POINTS OUT DEFENDANT.) 

Q Thank you. Now, I want to talk about what happened in 

that apartment that day. Why was it that you were going to 

that apartment.? 

A Because he asked me to drop his son off. 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

And whose apartment is that? 

Shareema Behlin. 

And who is that? 

His sister. 

What were you driving that day? 

My van. 

And what kind of van is that? 

It was a Grand Volvo, or something like that. 

What color was it? 

Gold. 

Okay. And who was with you when you went over to that 

21 apartment? 

22 A 

23 Q 

24 A 

25 Q 

My mother. 

Where was she? 

In the passenger side. 

And so, did you take your son into that apartment? 
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Direct Examination of Akera Nelson by Asst. Sol. Ferguson 

1 A Yes. 

Q What happened when you did that? 

A When I walked in the apartment, he was sitting down. 

He was just sitting down. They were watching TV. And he 

got up, and he got up with a knife, and he was like, "Is 

116 

2 

3 

4 

5 

6 this how you wanna do things?" and I was like, "What are you 

7 talking about?" And he said, "You gonna let your mom come 

8· between us?" 

9 Q And so did he threaten you with the knife? 

10 A He was like -- he was just basically saying, "Is this 

11 how you wanna do things?" He was just holding the knife, 

12 

13 

and I was like, "It's not that serious. Chill out." 

Q What happened next? 

14 A We was talking or whatever, trying to calm him down; 

15 put my son down on the chair. Then, like a minute later, my 

16 mom walked in and she was like, "Mother fucker, I'm tired of 

17 you beating on my daughter." Then, they started arguing or 

18 whatever; at that point, I don't know what he did with the 

19 knife, because when he hit her, I didn't see the knife. 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

But you saw the defendant hit your mom? 

Uh-huh (affirmative). 

And did you see what side he hit her on? 

Uh-huh (affirmative). 

What side was that? 

He hit her on this side (indicating the right side.) 
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1 Q 

2 A 

3 Q 

4 A 

Direct Examination of Akera Nelson by Asst. Sol. Ferguson 

Okay. Where were you standing when that happened? 

I was standing, like, by the chair. 

And where.was Ms. Behlin? 

She was, like, by the window. 

5 

6 

Q Okay. And so, when your mom came in, did she have 

anything in her hand? 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 

She had a cigarette. 

Did she ever have ·a knife herself? 

No. 

Did you ever see her swing at the defendant? 

No. 

Did they just exchange words? 

Uh-huh (affirmative). 

THE COURT: Is that a "yes", for the record? 

15 A Yes. 
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16 ASST. SOL. FERGUSON: Yes, ma'am, thank you. If you'll 

17 just say "yes" or "no". 

18 Q Now, when you•first walked in, you said that the 

19 defendant had a knife? 

20 A Uh-huh (affirmative). 

21 Q Okay. And when you saw the defendant hit your mother, 

22 

23 

you said ydu didn't know if he had anything in his hand? 

A No. 

24 Q 

25 A 

Was it dark in that apartment? 

No. 
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I Q 

Direct Examination of Akera Nelson by Asst. Sol. Ferguson 

Was it well-lit? 

Uh-huh (affirmative). 

THE COURT: Is that a "yes", for the record, again? 

4 A Yes. 

5 THE COURT: Thank you, ma'am. 

118 

6 Q Okay. So what happened after you saw the defendant hit 

7 your mother? 

8 A I went to· the kitchen. ,I ·got a mop and I started 

9 chopping with it. 

10 Q Did you know how serious your morn's condition was at 

11 that point? 

12 A No. I wasn't -- didn't really think about her 

13 condition, because when I saw him hit her, I just -- I 

14 blacked out. 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

What happened after y'all were in the kitchen? 

Reerna called the ambulance, 

And that's Shareema Behlin? 

Uh-huh {affirmative). 

She cailed 9-1-1? 

Vh-huh (affirmative). 

Okay. Did you ever get on the phone with 9-1-1? 

Yes, sir. 

Okay. Did she call and then you got on her phone? 

She·called and then the phone must have hung up or 

25 something, and I called back and was asking them what was 
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1 taking them so long. 

2 Q Okay. What did the defendant do after all this 

3 happened? 

4 A Well, he was basically had, like, .his shirt, trying to 

5 put pressure or whatever to her neck or whatever. 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

And then what did he do? 

He basically -- when the police got there, he ran. 

Where did he run? 

Behind the building. 

Did you see him at all after that? 

No. 

Have you talked to him since that day? 

Yes, sir. 

14 Q Has he ever asked you to change your statement from 

15 that day? 

16 A Yes, sir. 

17 Q 

18 A 

19 Q 

20 A 

Has he? 

Yes, sir. 

And what did he ask you to say? 

He asked me to say that we was arguing and he was 

21 trying to stab me, but my mom jumped into the way. 

22 Q Is what you told us the 'first time what happened that 

23 day? 

24 A Yes. 

25 Q Have you changed your statement at all from day one? 
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Direct Examination of Akera Nelson by Asst. Sol. Ferguson 120 

No. 1 A 

2 Q Did you let the defendant influence your memory of what 

3 occurred? 

4 A NO. 

5 ASST. SOL. FERGUSON: Your Honor, I beg the Court's 

6 indulgence for just one moment. 

7 Q Ms. Nelson, did you ever see the knife again at all 

8 that day? 

9 A 

10 Q 

11 

12 

you. 

No, sir. 

Thank you, Ms. Nelson. I have no further questions for 

THE COURT: Mr. Hughes? 

13 CROSS-EXAMINATION 

14 BY MR. HUGHES: 

15 Q 

16 A 

17 Q 

18 : A 

19 Q 

20 you? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Ms: Nelson, why were you in that apartment? 

Because he asked me to bring his son. 

Did he ask you to bring your mother? 

No. 

Okay·. Did he know your mother was going to come with 

No. 

Did he k~ow your mother was out in the van? 

Yes. 

That she'was outside? 

Uh-huh· (affirmative). 
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I Q 

2 A 

3 Q 

4 A 

5 Q 

6 A 

Cross-Examination of Akera Nelson by Mr. Hughes 

Say "yes". or "no'', please. 

Yes. 

And after your mother was injured, what did he do? 

He tried to put pressure on her. 

How did she get over to the sofa? 

She fell onto the sofa. 

7 

8 

9 

Q So she was very much in the apartment when she was 

stabbed? 

A Yes. 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

And was she saying anything to Antonio? 

After she got stabbed or before? 

No, before. 

She was cussing him out; 

Okay. Did she say anything after she got stabbed? 

No. 

What did you ·do after your mother was stabbed? 
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16 Q 

17 A I went irito the kitchen and I grabbed a mop stick and I 

18 started chopping with it. 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

You grabbed a what, please? 

1·grabbed a mop stick. 

A mop stick?·· 

Uh-huh (affirmative). 

Why? 

Because he hit my mother.· 

Did you attempt to help your mother at all? 
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A No, I just blacked out. I just thought he had hit her 

2 and 

Q When did you leave the apartment? 

A When did I leave the apartment? 

Q Right. 

A After he left. 

Q But you said that he didn't leave until the police 

3 

4 

5 

6 

7 

8 showed up. 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

Yeah, and I went running behind him. 

Okay. How old was your son then? 

One. 

And where was he? 

On the chair. 

And what do you mean when you say "you blacked out"? 

15 Did you faint? Did you fall to the ground? Do you just not 

16 remember? 

17 A No, I just basically felt like I had to do something to 

18 protect my mom. 

19 Q So let me make· sure I understand. Antonio Scott did 

20 not know your mother ·was going to be there. 

21 A No. 

22 Q Antonio Scott tried to stop the bleeding of your 

23 mother. 

24 A Right·. 

25 Q And Antonio Scott did not ·1eave until law enforcement 
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1 and EMT's arrived; is that what you testified? 

2 A 

3 Q 

4 A 

5 

6 

7 

He didn't leave until the police came. 

Until the police showed up? 

Uh-huh (affirmative). 

MR. HUGHES: No further questions, Your Honor. 

ASST. SOL. FERGUSON: No redirect, Your Honor. 

THE COURT: Any objection to this witness being 

8 excused? 

9 ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

MR. HUGHES: None, Your Honor. 

11 THE COURT: You're excused, Ms. Nelson. 

12 THE COURT: If the State will call the next witness. 

123 

13 ASST. SOL. FERGUSON: Thank you, Your Honor. The State 

14 calls Investigator Daniel Litchfield. 

15 THE COURT: Corne on forward, Inv. Litchfield. 

16 WHEREUPON, INVESTIGATOR DANIEL LITCHFIELD IS DULY 

17 SWORN. 

18 DIRECT EXAMINATION 

19 BY ASST. SOL. FERGUSON: 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Good morning, Inv, Litchfield. 

Good morning, sir. 

Could you spell your 'last name for the court reporter? 

Yes. It's Litchfield, L-I-T-C-H-F~I-E-1-D. 

Thank you; Who do you work for? 

I work for the Ridgeland City Police Department. 
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Q And what do you do for them? 1 

2 

3 

4 

5 

A I'm head investigator for Ridgeland Police Department. 

Q How long have you worked for them? 

A Since July of '05, about six years. 

Q And what kind of training and education did you have 

6 undergo in order to be an investigator at Ridgeland Police 

7 Department? 

8 A I've been a po-lic'e • officer' for .14 years total, to 

9 include the police academy and various extra classes 

10 afterwards, to include interview and interrogation, crime 

11 scene preservation, a whole list of stuff. 

to 

12 Q Thank you. Now, weie you working in that capacity back 

13 on March 20th, 2011? 

14 A 

15 Q 

16 A 

17 Q 

18 A 

Yes, sir. 

And did you respond out to·i3aytree Apartments that day? 

Yes, sir. 

And why did you go out there? 

I got a call from Patrol Officer Kevin Smith in 

19 reference to• a· stabbing at the Baytree Apartment$. 

20 Q 

21 A 

And what· ·did you·· do when you got there? 

I, basically, got all the information I could at the 

22 time, who the suspect was, if we had anyi which· they did. 

23 Any information on the victim, how she was doing; which 

24 wasn't··good. And any information about where he may have 

25 ran to, which we got all that; 
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1 Q Okay. Did.you ever.conduct a physical searcb of. that 

2 apartment? 

3 A 

4 Q 

5 A 

Yes, the first thing I did was look for a weapon. 

Okay. And did you recover anything? 

We did recover a steak knife out of the sink and also a 

6 handle out of the trash can. 

7 Q And through your investigation, were you able to 

8 determine WhetheT or ncit those· were the. knife involved in 

9 this case? 

10 A We sent it off to SLED and SLED it was of no 

11 evidentiary value at all ih those weapons: 

12 Q •• Okay. Thank you. Now, when you collected that broke 

13 knife handle and that knife, did you see any blood on·it? 

14 A No. 

15 Q Why did you collect them then? 

16 A Because they were knives and we were told that a knife 

17 was used in the actual assault. 

18 Q Now, did you Search the area -- I'd say'·the perimeter 

19 around·Baytree Apartments for a murder weapon? 

20 A 

21 Q 

Yes; I did.· 

And how extensive was that; sir? 

22 A Fairly extensive. We knew a route' that they· had last 

23 seen him traveling. We fanned out on each. side of that 

24 route to include that route, looked in•the ~oods, on the 

25 ground; taiked to • some people who were having a get 
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together; I bel;i.eve.it was a wake and went from·there. 

Q And nothing was ever recovered as a result of.that 

search? 

4 A No. 

5 

6 

Q Okay. Did you ever have an opportunity to speak to the 

defendant in this case, Mr. Scott? 

7 A 

8 Q 

9 A 

Yes, sir. After he was arrested, we interviewed him. 

And whe'n was that?. 

I believe it. was on the 22nd. It was the day after he 

10 was arrested. 

Q Okay. And where did that questioning take place? 11 

12 

13 

14 

A It took place at the Jasper County Detention Center, 

but it was in the judge's chamber area·where they ahve bond 

hearings. 

15 Q 

16 A 

Okay. And who was present during that interview? 

Myself, the defendant, Mr. Scott, and Christopher 

17 MacIntosh, another investigator. 

18 Q Okay; And was the defendant Mirandized prior to you 

19 questioning him· at ·all? 

20 A 'Yes, sir. 

21 Q And by "Mirandize", what does thaCmean? 

22 A Miranda is a set of·tnformation that you have to give a 

23 person that is being interviewed in reference to a case that 

24 he 'is charged with. I can read ,sit for you if you would like 

25 rrie to. 
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I Q .Please, sir. 

2 A We have a standard form that we read. It's "You have 

3 the right to remain silent. Anything you say can or will be 

4 used against you in a Court of law. You have the right to 

5 an attorney. If you cannot afford one, one will be 

6 appointed for you before any questions. At any time during 

7 this interview and questioning, you have the right to stop 

8 answering. any. questions;" 

9 Q And did the defendant appear to understand those 

10 rights? 

11 A Yes, sir: 

12 Q Okay. And did he voluntarily agree to talk to you 

13 after he was advised of ·those rights? 

14 A Yes, sir. 

15 Q And did you promise him or threaten him any way in 

16 exchang~ for hi~ ·statement? 

17 A 

18 Q 

No, sir. 

'okay. And basically, what did he say happened in the 

19 apartment that night? 

20 A After Miranda, I told him we were here to find out the 

21 truth and what was going on, you know, his side of the 

22 story, obviously. • He told us that he was there. He had an 

23 altercation; a verbal argument, with Cynthia Nelson. During 

24 this argument, he stated that Cynthia Nelson pulled 

25 something shiny·· and silver out of her pocket, went towards 
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1 him, and he stepped to the side and did a for lack of a 

2 better term, a martial arts move, pushing her elbow up,. 

3 causing her to stab herself in the throat. 

4 Q 

5 A 

6 Q 

Now, did he physically show you how this occurred? 

Yes, sir. 

And could you show us how he demonstrated that this 

7 

8 

9 

occurred? 

10 

A Yes·, sir. 

OFFICER LITCHFIELD: Be okay, Judge? 

THE COURT: Sure. 

11 A Now, mind you·, he was handcuffed, but he said he was 

12 standing there. She reached into her pocket, and when she 

13 went towards him, ·he said he did this and this. In other 

14 

15 

16 

17 

words, her arm went by him and he pushed the arm and she 

stabbed herself in the neck. That was his statement. 

Q Okay. So he admitted he was in the apartment that 

evening? 

18 A Yes, sir. 

19 Q Admitting that he and Cynthia Nelson exchanged words? 

20 A Yes, sir. ( DEFENDANT GETS BACK UP ON THE WITNESS 

21 STAND.) 

22 Q Okay. Did you ask .him if he had ever threatened to 

23 kill Cynthia Nelson? 

24 A I did not. 

25 Q Okay. Did you confront him with statements that 
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1 someone had given saying that he had threatened to kill her? 

2 i A 

3 Q 

4 A 

I . did. 

And did he -- what did he say? 

He denied it. He said, "We had argurr,ents and we never 

5 liked each other," and that kind of stuff; but it was 

6 nothing as far as "I was going to kill her." 

7 Q Okay. Now approximately how long did that interview 

8 with the defendant laiict? 

9 A 

10 Q 

Approximately 30 minutes. 

Okay. Did you interview anybody else as part of your 

11 investigation? 

12 A No 'one under arrest. We talked to different people in 

13 reference to what do·you know about this case? 

14 Q Okay. Were you able to find any information to 

15 : corroborate the ·defendant's version of the story that 

16 actually Ms; Cynthia Nelson· was the aggressor and had the 

17 knife? 

18 A 

19 Q 

2d 

No, sir; Not at alli 

Okay. 

ASST. so1·. FERGUSON: r I bE!g the Court's indulgence just 

21 

22 

one moment, Your Honor. 

THE COURT: Okay. • 

23 ASST. SOL. FERGUSON: :.,,Thah,k .,you. 

24 Q Thank you;· Investigator. Litchfield, I have·no further 

25 questions for yoi.L '. 
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. .1 A Yes, sir, 

2 CROSS-EXAMINATION 

3 BY MR. HUGHES: 

4 Q Det. Litchfield, when you say you had a conversation 

5 with my client at the detention center, do you know how he 

6 · got to the detention center? 

7 A 

8 Q 

9 A 

He was arrested and transported there. 

Didn'.t ! he. turn hiinself in?' 

Yes. He called, I believe, a detective at the time, 

10 

11 

who worked for the Sheriff's Office. 

Q And was I there that day? 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

I don't remember. 

Was I in that room? 

Oh,· no, sir. 

So he talked to you freely and voluntarily? 

Uh'-huh (affirmative). 

THE COURT: Say "yes" fo'r the record. 

oh; I'm soriy. Yes/ sir. 

~e 'had no:~~alms about talking to'yo~? 

'No; sir:· 

Open and above·board·with you? 

Yes,' sir. 

Do ·you'know if ·rriy client does know martial arts? 

Not personal knowledge, but· I know his father and his 

25 father is a black belt and:that he taught ·his son· some 
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1 stuff. 

2 Q Okay. • Did yoµ bother to take off .. the handcuffs and 

3 have him demonstrate exactly what happened? 

No, sir. 

Why not? 

131. 

4 A 

5 Q 

6 A He was under arrest for murder and I didn't think that 

7 

8 

would be appropriate. 

Q But you"were investi·gating .a crime, weren't you? 

9 A Correct. 

10 Q And part of the investigation is to check all the 

11 aspects of it? 

12 A 

13 Q 

Correct. 

So you didn't check that aspect of it? 

For officer safety, I did not. 14 A 

15 Q I'm sorry. I'm not saying you handed him a knife, but 

16 couldn't you have at least attempted to see if he knew what 

17 

18 

he was talking about? 

A I can do' that with him having the handcuffs on, sir. 

19 Q Most martial arts don't take place in handcuffs, do 

20 they officer? 

21 A I've been trained with some that can. 

22 Q Okay.· But when he was talking to you, was he nervous 

23 

24 

25 

and scared or was he· calm and relaxed? 

A He was·calm, but there was obviously a sense of 

nervousness; I mean; it is a serious situation. 
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1 Q A~d at the time yoµ t~lked to him, was he under arrest 

2 for murder? 

3 A 

4 Q 

He was actually under arrest for attempted murder. 

It was not until the interview was over that you 

5 actually informed him that it was actually a murder 

6 investigation? 

7 A About halfway through the interview I informed him that 

8 , she had passed away. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A. 

Q 

A 

Q 

A 

Q 

A 

Okay. Did he change his story at 

No. 

Did he ask to see me? 

No, sir. 

Did lie stop talking? 

No, sir, 

He cooperated fully with you?· 

Yes, sir. 

Did you interview Monique Chester? 

I talked to i:ie·r briefly while she 

that time? 

was giving a 

19 statement to Officer Langdal~. 

20 

21 

22 

23 

MR. HUGHES: No further questions, Your Honor. 

THE COURT: Mr. Ferguson? 

ASST. SOL. FERGUSON: No redirect, Your Honor. 

THE COURT: All right. You may step down, sir. Mr. 

24 Ferguson, your next witness? . • 

25 ASST. SOL, FERGUSON: -Yes, ma'am, but we may reach a 
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1 point where our out of. town witnesses will be arriving after 

2 the lunch break. 

3 THE COURT: Okay. Ladies and gentlemen of the jury, 

4 it's my understanding that the State has a couple of 

5 witnesses who are coming from out of town. It's scheduled 

6 for 2:00, and I think we're moving a little bit faster than 

7 we anticipated. That just means, ladies and gentlemen, that 

8 we're going-to have.·a nice, long lunch. I'm going to go 

9 ahead and send you all to lunch. 

10 Agai_n, I need to remind you that while you do go to 

11 lunch, you are not to do any of your own independent 

12 research. You are not to discuss this case with anyone you 

13 may come in contact with or with each other. Again, you 

14 have not heard all of the evidence in this case and it would 

15 be inipprop~iate to do ~o. Ladies and gentlemen, I am 

16 asking that you be back in the jury room at 2:00 and we're 

17 going to go ahead and continue the trial of this case. 

18 Have a nice lunch, y'all. 

19 (WHEREUPON THE JURY EXITS THE COURTROOM AND COURT IS IN 

20 RECEESS FOR LUNCH.) 

21 

22 

23 

24 

25 

THE COURT: All right. Is everyone ready to go? 

ASST. SOL. FERGUSON: Yes, ma'am, Your Honor. 

MR. HUGHES: Yes, Your Honor. 

THE COURT: Are your two witnesses here? 

ASST. SOL. FERGUSON:- We have, actually, three. 
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2 

3 

THE COURT: Three? Okay. 

ASST. SOL. FERGUSON: And the next one is.her~ and 

ready. The second one is being escorted in by Ms. Cradle, 

4 -from Savannah. I've been told he's moments away. And our 

134 

5 third is here. So if we need to call them out of order, we 

6 most certainly can. 

7 THE COURT: All right. Thank you. Bring the jury in, 

8 please. 

9 (2:15 P.M., WHEREUPON, THE JURY ENTERS THE COURTROOM 

10 AND THE FOLLOWING IS HELD ON THE RECORD.) 

11 THE COURT: Welcome back, Ladies and gentlemen. I 

12 trust that y'all have had a nice lunch. At this time, we 

13 are going to go ahead and continue with the trial of this 

14 case. Mr. Ferguson, i'f you will call your next witness. 

15 ASST. SOL. FERGUSON: Thank you, Your Honor. The State 

16 calls Shareema Behlin. 

17 WHEREUPON, SHAREEMA BEHLIN, IS DULY SWORN. 

18 THE COURT: I want you to adjust the microphone, Ms. 

19 Behlin, and also, if you would, for my court reporter, spell 

20 your first and last·name for her, all right? 

21 MS. BEHLIN: Yes. 

22 THE COURT: Thank you,: ma' am. I appreciate it. 

23 MS. BERLIN: My name ·is Shareema Behlin, S-H-A-R-E-E-M-A 

24 B-E:_H-L-'I-N. 

25 THE'COORT: Thank you, ma'am. 
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DIRECT EXAMINATION 1 

2 

3 

ASST. SOL. FERGUSON: 

Q Good afternoon, Ms. Behlin. 

4 A 

5 . Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

Good afternoon. 

Do you live at Baytree Apartments? 

No. 

Did you live at Baytree Apartments back in 2011? 

(WITNESS SHAKES HEAD.) 

You need to say ''yes" or ''no''~ 

Yes, I did. 

11 Q Thank you, ma'am. You did. And what apartment was 

12 that? 

13 A 

14 Q 

2-F. 

Okay. And are you related to the defendant, Mr. 

15 Antonio Scott? 

16 A Yes, he's my brother, 

17 Q Okay. And specifically, on March the 20th, 2011, do 

18 

19 

20 

21 

22 

23 

you remember that day? 

A Ye~, sir. 

Q Did'you 'see Mr. Antonio Nelson strike Ms. Cynthia 

Nelson ·On that ctiy? 

A Antonio Scott? Yes, I did see him strike her. 

Q Okay. Did you call 9-1-1 that day? 

24 A 

25 Q 

Yes, I did. 

I have no further questions for you. Thank you, Ms. 
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I Behl in. ' .. 

. 2 CROS$~EXAMINATION 

3 BY MR. HUGHES: 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

Did you see anything in Antonio's hand? 

No, I didn't. 

Did you see an injury on Ms. Cynthia Nelson? 

No, I didn't. I just saw the blood pouring from her. 

What did Antonio ·do. once ,Ms-. Nelsori. -was injured? 

He came from the kitchen and he was like-~ because 

136 

IO Akera stated, "Oh, it's sticking out of her neck." And when 

II he came, he was like, ''Nothing is sticking out of her neck." 

12 And then he pulled her jacket down and he jumped back and he 

13 jumped up on the chair and grabbed his shirt and he was 

14 holding her neck.· 

15 Q 

16 A 

So he was --­

Yeah; he was he ·had his shirt in his hand and he was 

17 applying pressure to her neck. 

18 Q Okay. What did you do-"- did you attempt to as~ist Ms. 

19 Nelson? 

20 A No, I just kept trying to ·get Ake~a to the·phone 

21 because they were·. asking ine· questions I didn't know. 

22 Q • Were you in'side or 01!ltside? • 

23 A I was ·±nside the aparfinent; Then,· I ran outside 

24 because she ran outside alid I•' was still trying· to get her to 

25 get on the phone. 
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1 Q But where was Antonio? 

2 A He was inside the apartment applying pressure to her 

3 

4 

5 

6 

neck, but yes, he did run outside, or whatever, once the 

police was coming, or whatever, and she was behind him. 

Q But Antonio did not leave until help got there? 

A Uh-huh (affirmative). 

7 Q 

8 A 

9 Q 

10 A 

I] Q 

12 A 

Say ''yes'' or ''no'', please. 

Yes. 

Okay. And you.did not see Antonio with a weapon? 

No, never. 

He did not have a knife before Akera got there? 

No. We were sitting there and he had just come ·from 

13 around the corner from my Aunt Elizabeth's house, because 

14 her son had just passed, and she had come· to my apartment 

15 and got him f~om there between 11:30 and 12:00, and I asked 

16 him, he was around here for at least probably four or five 

17 hours, and when he came back, he asked me for something to 

18 eat and we were sitting there. He asked me what was I 

19 watching, and· I had never let hiin watch that before, and I 

20 said, '"Yeah; I know, because you would never be back." And 

21 we were sitting there. He didn't have a knife in his hand. 

22 We were eating. The plate was still there even wheri I came 

23 back from Augusta,·Georgia, dried out turkey burgers in the 

24 . oven and the movie we were watching was still in my DVD 

25 player. 
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1 Q 

2 A 

, Cross,-Examination of Shareema Behlin by Mr. Hughes 

And why did Akera come over there that day? 

She barged through my door. She claims she came to 

3 bringA.J., Antonio, Jr. 

4 Q And what did Antonio do when A.J. was there? 

A A.J. was on the chair in the living room, the long 

138 

5 

6 

7 

8 

9 

couch in the living room, and they were just in the kitchen 

arguing back and forth, and then, next thing I know, Cynthia 

is through my door; ,everybody's arguing. She falls. I 

asked her if she was okay. I thought she was having a 

10 stroke or something, because she never moved. And when she 

11 shook her head "no" to me, that's when I saw all the blood 

12 pouring down her shirt and I just grabbed my phone to call 

13 911. 

14 Q Who picked·her up? Or did she fall on the couch? 

15 A She fell on the couch, like, when he hit her·with the 

16 inside of his hand. She fell on the couch and the way she 

17 landed, or whatever, the blood wasn't pouring from where the 

18 wound was, it was pouring from the opposite side because of 

19 the way·, she landed • on the couch, and when she shook her 

20 heard, I saw she had on a white t~shirt, so·I saw all the 

21 blood running down her shirt. 

22 Q Arid ·Antonio was doing what, again? 

23 A He was in the kitchen arguing -- he and Akera was in 

24 

25 

the kitchen arguing after that, or whatever, and then, like, 

when she finally came out she was iike, "Oh, it's sticking 
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l out of her neck." 

Did you see anything sticking out of her neck? 2 Q 

3 A I didn't see anything sticking out of her neck. I just 

4 kept calling her name or whatever, because I know she was a 

5 sickly person, or whatever, so I just kept calling her name 

6 and I was on the phone with 911. 

7 Q Okay. Let me make sure I've got it right. Antonio went 

8 to your place, and was eatihg supper?' 

9 A 

10 Q 

11 A 

12 , Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 • Q 

Uh-huh (affirmative). Yes, he was. 

Akera comes in with A.J.? 

Yes. 

Akera and Antonio had an argument? 

Yes. 

Cynthia comes in to your apartment? 

Yes. 

Cynthia has a wound somehow? 

Yes. 

Antonio takes his shirt and applies pressure to the 

19 

20 

21 

wound and stays there until help gets there? 

A Uh-huh (affirrrtati ve) . 

Q Yes or no, please? 

22 A Yes, sorry. 

23 

24 

25 

MR. HUGHES: No further questions, Your Honor. 

THE COURT: Any redirect? 

REDIRECT EXAMINATION 
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1 ASST. SOL. FERGUSON: 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 

Ms. Behlin, did you give a written statement that day? 

No, I didn't. 

8 

9 

10 

11 

Were you asked to? 

I was asked to, but I didn't. 

Okay. Thank you. No further questions. 

MR. HUGHES: No re-cross. 

THE COURT: .Any .·objection to her being excused? 

ASST. SOL. FERGUSON: No, Your Honor. 

MR. HUGHES: None from the-defense. 

THE COURT: You are excused. Thank you. Call your 

12 next witness. 

13 ASST. SOL. FERGUSON: The State calls Dr. Lee Marie 

14 Tormos. 

15 (BRIEF PAUSE IN COURTROOM.) 

16 THE COURT: We're looking for Dr. Tormos. 

17 ASST. SOL. FERGUSON: Well, actually, Your Honor, I see 

18 my other doctor, if I could just call Dr. William McRae. 

19 THE COURT: That's fine. Go ahead.and bring Dr. McRae 

20 in. 

21 ASST. SOL; FERGUSON: Perfect. 

22 WHEREUPON, DR. WILLIAM McRAE, IS DULY SWORN. 

23 DIRECT EXAMINATION 

24 BY ASST. SOL. FERGUSON: 

25 Q Good afternoon, Dr .• McRae; 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 
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Good afternoon.· 

Whq do you work for? 

Memorial Hospital. 

And what do you do for them? 

I'm a Radiology Resident. 

And what kind of education and training did you have to 

7 

8 

9 

undergo in order to work for that hospital? 

10 

11 

12 

13 

A After graduating college:, I w.ent to medic.al school for 

four years. I did a·Surgical residency for two years, and 

then switched to Radiology. 

Q And I warit to ask you specifically about a patient that 

came into·your hospital back on March the 20th of 2011. Do 

you remember about that date? 

14 A 

15 Q 

Yes. 

And specifically, Ms.·Cynthia Nelson, did you see her 

16 in your hospital on that • day? 

17 A I did. 

18 Q okay; And· what was her condition when you saw her? 

19 A She was transferred to us from an outside facility; 

20 When she was transferred to us, she was intubated, that 

21 means she was· on. a mechanical. ventilator>·. We were told that 

22 she was foi.md dciwn, and I'm·· not sure where, for an extended 

23 period of· time,· and when the paramedics arrived to her at 

24 the scene, from our report, we were told that she ·was in 

25 • somethl:ng ca.lied "PDA", which· is pulse less electrical· 
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1 activity, which is. a cardiac rhythm, which is unsustainable 

2 w;th ~ife, so. they began CPRR. They intubated her at the 

_3 scene, meaning they put a breathing tube down. They 

4 transferred her from an outside hospital to our hospital, or 

5 maybe they brought her directly; I'm not aware of that. I 

6 cannot recall. When she came to our facility, I saw her in 

7 the trauma bay, and at that time she was intubated. She was 

8 undergoing CPRR as •they brought· her. in. She was on a 

9 medication that is known as a vaze (sic) suppressor that 

10 

11 

12 

13 

sustains your cardiac output. Her blood pressure. was 

extremely low and from that point, you know, we continued to 

resuscitate ·the patient and ·ordered some additional tests. 

Q And at any point, • did you determine that Ms. Nelson was 

14 brain dead? 

15 A Well, when she first arrived, on initial e~amination, 

16 initial·. clinical examination, her pupils, bilateral pupils 

17 were fixed and dilated, which is certainly and ominous sign. 

18 We sent her· to the CT Scanner to obtain a CT scan· of the 

19 brain, •• which showed significant: swelling of the brain.· • We 

20 transferred her to· the intensive care unit; At that time, 

21 we consulted Dr. ··Kevin Amar, • who is a neurosurgeon, to get 

22 his professional opinion, because from Our opinion; she was 

23 likely brain dead. • From the scan that we had receiv~d, as 

24 well as from our physical examination, she had no gag 

25 reflex, no central' reflexes of the nervous ·system•.· She had 
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1 a ~lasgow coma scor~, which is basically an indicat9r of a 
. ' . . .•. . . 

2 level of consciousness of_ a 3T, that's the lowest possible 

3 score you can receive on a scale of 15; 3 is the lowest, 

4 which is also a poor indicator of prognosis. So we 

5 consulted a neurosurgeon and obtained additional studies, 

6 including a nuclear medicine profusion study, which shows 

7 profusion to the. brain, basically blood flow to the brain, 

8 which showed no flow. Which at· that point, we were fairly -

. 9 - we made the diagnosis of brain death. 

10 Q 

11 A 

12 Q 

13 A 

And did you actually pronounce her dead at some point? 

Yes. 

And what time· was that and what date was that? 

I cannot recall. I have my doctor's notes here if I 

14 

15 

can look at ---

Q Yes, sir. 

16 A -~- and I can tell you exactly when. This is actually 

17 the death summary that I dictated. March 21st, 2011, at 

18 22:05 the patient was dedlared brain dead. 

19 Q And by brain dead, now what is the difference between a 

20 physical death and a brain. death? Is there a difference? 

21 A With brain death, the central nervous system sustains 

22 breathing; you know, your(.cardiac output, your heart rate. 

23 With brain death, you' re µn_able to sustain the main·· 

24 functions of life. She required mechanical ventilation. ·she 

25 was requiring three medications to be exact to keep her 
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1 blood pressure up to a point.to profuse her organs to allow 

2 them to receive oxygen. With brain death, you know, you do 

3 not have the capabilities of breathing on your own, 

4 supporting blood flow to your outside organs, and 

5 • incompatible with life, unless you are being supported by, 

6 say, mechanical ventilation, or medicines to keep you alive. 

7 1 Q rs' that what's commonly called as life support? 

8 A 

9 Q 

Exa:ctly. • She: was on life support. 

And was there ultimately a decision to remove Ms. 

lO Nelson from life support? 

11 A Yes, and that was after discussing with her family that 

12 she was brain dead and they agreed to removing the life 

13 support after we told~- discussed with the family that she 

14 was brain dead. And I believe the neurosurgeon -- I don't 

15 ' want to speak for him, but I believe he had also held that 

16 ' conversation with the family.· 

17 Q 

18 A 

19 Q 

Is brain death an irreversible medical condition? 

Yes. 

Okay. Thank you, ·or. McRae. Please answer any 

20 questions that Mr. Hughes may have. 

21 A 

22 

23 

Okay. 

MR. HUGHES: No questions, Your Honor. 

THE COURT: All 'right. Any objection to Dr. McRae 

24 being excused? 

25 MR. HUGHES: None from the defense. 
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ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

THE COURT: You are excused, sir. Thank you. 

DR. MCRAE: Okay. 

THE COURT: Call your next witness. 

ASST. SOL. FERGUSON: The State calls Dr. Lee Marie 

6 Tormos. 

7 WHEREUPON, DR. LEE MARIE TORMOS, IS DULY SWORN, 

8 THE COURT:· Dr. Tor mos, come ·around and adjust. the 

9 microphone. If you would give your name to my court 

10 reporter and spell your last name for her as well. 

11 DR. TORMOS: My name is Lee Marie Torrnos, T-0-R-qM"- as 

12 in Mary-0-S . 

13 DIRECT EXAMINATION 

14 BY ASST. SOL.· FERGUSON: 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A· 

Good afternoon, Dr. Tormos. 

Good afternoon. 

Who do you work for? 

I work for the Medical University cif South Carolina. 

And what do you do for them? 

I am a Forensic Pathologist on staff. 

And what is a Forensic Pathologist? 

A Forensic Pathologist is a specialist. A medical 

23 doctor that specializes in determining how injury affects 

24 the body and helps determine the cause and manner of death. 

25 Q And what type of education and training did you have to 
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1 undergo in order to become a Pathologist. 

2 A Okay. In order to become a Pathologist, first, you 

3 have to become a doctor. So, after four years of a 

4 Bachelors Degree, usually in Sciences, you go to medical 

5 school for an additional four years to obtain your M.D. 

6 degree. Then, after that, you have to do specialty training 

7 for an additional four years. Then, sub-specialty training 

8 as a Forensic Patholo~ist, for an additional yeari for a 

9 total of 13 years after high school. 

10 Q 

11 A 

12 Q 

And how long have you been a Pathologist? 

I've been a Pa'thologist for four years. , 

Okay. Now, as part of your duties, do you perform 

13 autopsies? 

14 A I do. 

15 Q And what is an autopsy? 

16 A An autopsy is considered a gold standard diagnostic 

17 procedure for determining how injury or disease works upon 

18 the body on contact. 

19 Q Ahd how many autopsies would 'you say you've performed 

20 in your career as a Pathologist? 

21 A I've performed over 700 autopsies. 

22 Q And Dr. Tormds,,have 'you ever testified in a Court of 

23 law as an expert? 

24 A Yes, I have; 

25 Q About how many times? 
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I A 

2 Q 

3 

Ons:e 

A.11 right. 

ASST. SOL. FERGUSON: Your Honor, at this point, I 

4 would move to have Dr. Tormos deemed an expert in Forensic 

5 Pathology. 

6 

7 

THE COURT: Any objection? 

MR. HUGHES: No objection, Your Honor. 

8 THE COURT: .•Ladies· and·gentlemen; typically,. a witness 

9 cannot testify to opinion. We allow an exception for that 

10 for people that we deem experts. In this case, Dr. Tormos 

11 is going to be qualified in the area of Forensic Pathology. 

12 She can give·you her opinion in that area, as well as her 

13 reasons for the opinion. And of course; her testimony is to 

14 be used as you see fit and appropriate, ari.d certainly as 

15 compared to other testimony you've heard in the case. All 

16 right? 

17 ASST. SbL. FERGUSON: Thank yciu. 

18 Q Dr. Torin.;s, ~hat is the.'pro~edure of an autopsy; if you 

19 could explain that for the jury.· 

20 A Anautopsy starts with·an external examiriaticin where·we 

21 

22 

23 

look ·at the bcidy: First, as it atriv~s, we docriment ail the 

finding on the body, including the clothing; personai 

effects. ··we then examine . the body ciosely for signs •• of· 

24 injury or disease. Then proceed with an. internal 

25 examination of every organ' loo~ing for'any·evidehce of 
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1 

2 

3 

4 

ipjury or di~ease on the inside of the ~ody, 

Q And did you perform an.autopsy on a Synthia Nel~on in 

this case on or about March the 24th of 2011? 

A Yes, I d1d. 

5 Q 

6 A 

And where was that autopsy performed? 

It was performed at the Medical University of South 

. 7 Carolina Forensic Department. 

8 Q 

9 A 

10 Q 

Anet did.you. do, :first.1 an• exten1a_l ·'8xamination? 

Yes, I did. 

And what were your findings from that external 

11 

12 

13 

examination? • • 

A We received a·body that was nude and was ·an obese lady. 

who had a stab wound·to the left ·jawline to be precise. 

14 Q And Dr. Tormos, I want to show you what has already 

15 been admitted into evidence as State's Exhibit Number Eight 

16 and Number Ten. • 

17 ASST. ·SOL. FERGUSON: Your Honor, may I approach the 

18 witness? 

19 THE COURT: Yau may. 

20 Q Dr. Toimos· ,· do you recognize what is being shown in 

21 those photos? z: hV; 

22 A 

23 Q 

Yes,' I do. 

Ar,d ·are· they a fair ~'nd accurate depiction of the 

24 fin dings df your external.(: iai(arriination of Ms. Cynthia Nelson? 

25 A'· Yes,.they·are. ;; 
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ASST. SOL. FERGUSON: .. And Your Honor, if Dr .. Torrnos 

could. step down and explain what we're seeing in these 

photographs. 

THE COURT: Dr. Tormos, you may step down. 

Q And Dr. Tormos, we'll start with State's Exhibit Number 

Eight. If you could show that where most of the jury could 

see it and if you could explain what's being shown in it. 

A State's Exhibit ·Number Eight is the decedent, Cynthia 

Nelson 

THE COURT: Dr. Tormos, could you speak up for me, 

please?· Thank you. 

A And this is a picture of the left side of her head, 

including the neck area. And as you can see, there is a 

_velcro strap,· because she was intubated ·at the hospital, so 

.she didn't have a breathing tube inserted. You can see her 

ear and you can see underneath the ear there is a lesion 

that when we examined it in the autopsy room was that of a 

stab wound. 

Q And Dr. Tormos, this is State's Exhibit Number Ten. 

20 A State's.Exhibit Number Ten .is a close-up picture of the 

21 stab wound itself. Before being cleaned, as you can see, 

22 there is hemorrhage ·or bleeding from the stab wound to the 

23 outside of the :body and this is located on the left jaw 

24 line, just inferior to the ,left ear. 

25 Q All· righL Thank you, Dr. Tormos, if you would take 

149



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination of Dr. Lee Marie Tom10s by Asst. Sol Ferguson 150 

your seat at the witness stand again. 

(DR. TORMOS RETURNS TO THE WITNESS STAND ·,l 

Q Now, as part of your external examination, you observed 

the stab wound. Can you tell us about it? 

A Yes. The stab wound measured .35 of an inch, or about 

1/3 of an inch in length, and 1/20th of an inch in width. 

And it was obliquely oriented, meaning diagonally oriented 

with the blunt edge superiorly, ·or towards the back of the 

head, and the sharp edge inferiorly, or towards the front of 

the head. 

Q And what does that tell you about the knife that was 

used to cause that injuiy? 

A 

Q 

This is probably a single-edge knife. 

Thank you. I apologize, Dr. Tormos. 

A There is an associated contusion just inferior to the 

stab wound and this abrasion is actually rectangular and 

maybe from either the perpetrator's hand as it touched the 

face or it can be from the held, or the knife handle as it 

hit the skin on the outside. 

Q Now, Dr. Tormos, the internal examination, could you 

describe what you'did during the autopsy of Ms. Nelson, to 

do the internal examinatidn? 

A Okay. During the course of the autopsy, as we removed 

the organ, we also examined the area of the neck very 

carefully, doing a plane by plane dissection, or 
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essentially, we examined every single muscle layer in the 

neck. In the examination of the neck, we found that there 

was a lot of bleeding into the soft tissues of the neck and 

the artery that takes blood from the heart to the brain had 

been cut, and that led to the bleeding both to the outside 

of the body and into the soft tissues of the neck. 

Q Dr. Tormos, were you able to determine the pathway that 

a knife traveled into Cynthia Nelson? 

A We were able to determine that the pathway was 

downwards, medial, meaning to the center, or towards the 

spine, and to the back. 

Q And in your medical opinion to a reasonable degree of 

13 certainty, was this a mortal wound that Cynthia Nelson 

14 suffered? 

15 A Yes, it was. 

16 Q And once again, Dr. Tormos, I'm going to ask you if you 

17 would step down. We have a demonstrative piece of evidence, 

18 and I'm going to ask that you would show us on this exactly 

19 what we're talking about. 

20 (BRIEF PAUSE WHILE MR. FERGUSON GETS THE DEMONSTRATIVE 

21 EVIDENCE.) 

22 Q Now, Dr. Tormos, I'm going to give you, this is just a 

23 piece of wire and it will show us the trajectory, the 

24 pathway, that this knife took. 

25 A So the stab wound was located inferior to the left ear, 
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1 right near the jawline, and it was angled downward, 

2 medially, and posterially, like this. (DEMONSTRATING ON THE 

3 MODEL.) 

4 Q Okay. Thank you. .Now, what I would like for you to do 

5 is hold this as if it were the knife, and I want to position 

6 our demonstrative evidence, and I'm hoping to do this in a 

7 way that everybody can see. But is this wound consistent 

8 with someone having a knife in their right hand, striking 

9 someone who they' re facing? 

10 A Yes. 

11 Q Okay. Now, did you determine that this was in your 

12 medical opinion, have you ever seen a wound like this that 

13 was self-inflicted? 

14 A No, I haven't. 

15 Q Okay. Given that it is consistent with a person having 

16 a knife in their right hand, striking the person that 

17 they're facing, is it possible that this is a self-inflicted 

18 wound? 

19 A It is not possible that this could be a self-inflicted 

20 wound. 

21 Q 

22 A 

23 Q 

Now, more importantly, is it probable? 

It is not probable. 

Could you demonstrate for me, using this dummy, how a 

24 person would have to move in order to inflict this wound 

25 upon themselves? 
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A Okay. So with the person holding a kni::e in their 1 

2 

3 

4 

5 

right hand and I am going to put this paper so that the 

sharp edge is medial. So the dummy will have to hold the 

knife like this (DEMONSTRATES) turn the wrist so that it is 

medial. 

6 Q Well, I don't think that knife will bend, so let's see 

7 if we can I t ---

8 A Well, we don't know how long the knife is. Well, 

9 rig_ht there, possibly. The bending of the wrist. 

10 : Q Thank you. Dr. Tormos, if you would take your seat 

11 back on the witness stand. 

12 (DR. TORMOS RESUMES THE STAND.) 

13 Q 

14 A 

Now, Dr. Tormos, what do we mean by "cause of death"? 

The cause of death is the actual derangement, the 

15 actual finding or event that precipitated a person's death. 

16 Q 

17 A 

18 Q 

And is that also called a medical reason for death? 

Yes. 

And what was your determination for the cause of death 

19 in this particular case? , 

20 A We determined that the cause of death is hypobulimic 

21 . shock, which means acute blood loss; and myocardial infarc, 

22 or heart attack, due to the stab wound to the face and neck. 

23 Q Dr. Tormos; ·what is it when we talk about "manner of 

24 death"? A Okay. There are five manners of death. There is 

25 natural, in which illness simply precipitated a person's 
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1 death. There is homicide, ?nd that simply means in medical 

2 and legal terms that a person inflicted something that. 

3 eventually took this person's life. There is accident, and 

4 you all know what accident is. There is suicide. And then 

5 there is undetermined. 

6 Q Dr. Tormos, did you determine through your 

7 

8 

9 

investigation that this wound was the result of an accident? 

A No, I did not. 

Q All right. Did you determine through your 

10 investigation that this injury and death was a suicide? 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

No, it was not. 

Were your findings undetermined? 

No, they weren't. 

So what was the manner of death in this case? 

The manner of death in this case was homicide. 

Okay. And how did you come to that determination? 

We came to that determination based on the 

18 investigation findings provided to us by the coroner. 

19 Q Now, Dr. Tormos, does the nature of the injury -- did 

20 

21 

22 

23 

24 

the nature o~ the injury also lead to your determination 

that this case was a homicide? 

A Yes. 

Q And is that because you've never seen this as a self-

inflicted injury before? 

25 A Even though stab wounds may be self-inflicted, there 
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1 are.usually other findings associated with a stab wound, and 

2 in this case, it is a single stab w_ound to the neck and that 

3 is inconsistent with a suicide. 

4 Q 

5 A 

6 Q 

7 

8 

And is it also inconsistent with an accident? 

It is inconsistent with an accident. 

Thank you, Dr. Tormos, I have no further questions for 

you. THE COURT: Mr. Hughes? 

CROSS-EXAMINATION 

9 

10 

11 

12 

13 

BY MR. HUGHES: 

Q Dr. Tormos, how deep was the wound? 

A The wound was somewhere between 2.2 inches and 2.8 

inches in depth. 

Q Was it stopped by bone? 

14 A 

15 Q 

16 A 

Yes, it was. 

The wound, I believe, severed the carotid artery? 

We were unable to determine precisely which artery was 

17 severed. There are several branches high up in the neck. 

18 We did find a severed artery we believe it was the external 

19 carotid artery, but we cannot exclude that there was also 

20 injury to the vertebral artery. 

21 Q 

22 A 

Were there any other wounds? 

Not on the body -- well, wounds, in terms of stab 

23 

24 

wounds? No. 

Q Okay. 

25 wound? 

Are you familiar with what is called a defensive 
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Yes, I am. 

Would you please explain that to the jury? 

1 A 

2 Q 

3 A Defensive wounds are wounds sustained when an attacker 

4 is coming forward usually and a person holds up their hands, 

5 forearms, or in a case where they are lying down, they hold 

6 up their legs in self-defense. And they are usually on the 

7 hands, on the forearms, or in the case of somebody who is 

8 lying down and the attacker is on top of them, they also may 

9 be sustained on the legs. 

10 Q And the reason for that is because people who are being 

11 1 attacked with a knife try to defend themselves, correct? 

12 A That is correct. 

13 Q Did you find any defensive wounds? 

14 A We did not. 

15 Q Have you done very many autopsies on people whe were 

16 stabbed? 

17 A 

18 Q 

Define "very many". 

More than twenty? 

19 A Somewhere between ten and twenty. 

20 Q Have you ever done an autopsy on somebody who sustained 

21 • a single, stab wound? 

22 A Yes. 

23 Q Okay. Where was that wound to? 

24 A 

25 Q 

The chest. 

Were there any defensive wounds for that? 
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1 A No. 

2 

3 

4 

MR. HUGHES: Could I have the witness step down, 

please? 

THE CO0RT: You may. 

MR. HUGHES: Come here, please, Doctor. 

157 

5 

6 

7 

Q Remember to speak up so that everyone can hear you. I 

don't have anything fancy like that. I just have a piece of 

g tube that I cut the length of my household knives. Could 

9 you please hold that in your hand? 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

Uh-huh (affirmative). 

And let's call the yellow part the "blade". 

Uh-huh (affirmative). 

Now, stab me like that person was stabbed. 

(WITNESS DEMONSTRATES.) 

Okay. Do that again, please. 

(WITNESS DEMONSTRATES AGAIN.) 

Okay. So it hit right in here, right below the ear, 

18 and the blade was pointed down like that? 

19 A Correct. 

20 Q Okay. Are you familiar with any self-defense? Do you 

21 

22 

23 

24 

25 

know any self-defense? 

A No;. 

. Q Okay. What I'd·like for you to do.is ·attack me again 

the same way coming that way. And I'm going to defend 

myself. 
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(WITNESS COMPLIES.) 

Now, which way is the hand going? 

Towards my left. 

158 

1 A 

2 Q 

3 A 

4 Q Would let's turn this way, please. Would this cause 

5 any injury to you other than to your neck? Would there be 

6 markings on either your wrist or your inner arm? 

7 A 

8 Q 

No. 

Okay-.· .So :then a ,person who .is attacking· could actually 

9 stab themselves in the neck? 

10 A Yes. 

11 Q Okay. Thank you.· You may be seated. And again, I 

12 ask, would that move that I just did cause any markings on 

13 your persori? 

14 A No. 

15 Q Okay. So that would not show up on an autopsy? 

16 A No. 

17 

18 

19 

Q And the wound that would have been generated to 

yourself, that would havebeeri consistent to the·wounds that 

the 'woman had? 

20 A 

21 Q 

22 A 

23 

24 

25 

It· is very possible,· yes. 

So this ~ould have been.an acciden~? • 

Yes: 

MR. HUGHES: No.; f.u.rther ;'questions, Your Honor. 

THE COURT: Any• redirect? 

ASST. SOL. FERGUSON: Just briefly, Your Honor. 
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1 RED.IRECT EX?,MINATION 

2 BY ASST. SOL. FERGUSON:. 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 A 

A lot of things can happen; is that right, Dr. Tormos? 

That is true. 

Now, was it your findings that it was an accident? 

No. 

And again, why is that? 

Because the information provided by the scene 

9 investigation, and the history provided by the coroner, 

10 leads us to believe that this was a homicide, a witnessed 

11 homicide. 

12 Q And is it also the nature of that wound that led you to 

13 that determination? 

14 A Yes. 

15 Q 

16 

Okay. 

ASST. SOL. FERGUSON: I beg the Court's indulgence for 

17 just one moment, please. 

18 (BRIEF PAUSE.) 

19 Q Dr. Tonnes; I couldn't help but notice the interaction 

20 between Mr. Hughes and yourself. It looked uncomfortable. 

21 Was that a natural reaction to what was being done to you? 

22 Did that feel natural to you? 

23 A. 

24 Q 

It was a bit uncomfortable. 

And was there a point where your wrist angle was 

25 actually manipulated to show the actual trajectory that you 
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1 and I talked about on the dummy? 

2 A 

3 Q 

I cannot answer that. 

Was the actual angle of the wrist, was that a variable 

4 in that equation? 

5 A The angle of the wrist is necessary in order to 

6 reproduce the trajectory of the stab wound. 

7 Q And in that demonstration, when you first did it, 

8 wasn't it not the same trajectory, and then it moved up to 

9 where it would be a demonstration of that same trajectory? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

In other words, when you first went through the 

'demonstration with Mr. Hughes, wasn't the knife in the exact 

same place that we just talked about with that dummy? 

A We may have accommodated it. 

Q Thank you, Dr. Tormos. 

THE COURT: Anything further? Mr. Hughes? 

RECROSS-EXAMINATION 

BY MR. HUGHES: 

Q Doctor, did I move ybur wrist any? 

19 A 

20 Q 

No, sir. 

And the movement that I did to you could have inflicted 

21 'the wound done to the victim? 

22 A Yes, you did lift my forearm, but if you lift my 

23 forearm, yes, I could 

24 Q 

25 A 

Are you the same size as the victim? 

No, sir. 
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Am I the same size as the defendant? 

I do not know. I've never seen the defendant. 

Without the information provided to you from outside 

4 source, but only based upon the autopsy, would this have 

5 been called an accident or a homicide? 

6 A We do not do autopsies in a vacuum. We have to take 

7 into consideration all of the investigative findings, and as 

8 such, it· is ·the d.etermination • that it is a homicide, based 

9 upon the investigation. 

10 Q So you're not there to determine if it's a homicide. 

11 You're just there to determine if the facts match that of a 

12 homicide? 

13 A 

14 Q 

15 A 

No. That is not what I am saying. 

I apologize. Please tell me. 

We are there to document the injuries and findings and 

16 put all of the findings, including toxicology reports, 

17 investigation reports, and police findings, and any other 

18 matter which may be· pertinent to this case, in order to 

19 arrive· at a determination_. 

20 Q Okay. I hate to ask_ you todo this, but could you do 

21 

22 

that again in English?· A little simpler, please, because I 

23 A Okay.'·· Part of the Forensic Pathologist's job is to 

24 take all of the findings of <the case, and that includes the 

25 scene investigations from.the coroner, or the police 
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department, or any other investigative agency that.may be 

involved .in a case. We also look a.t toxicology. We look at 

the autopsy findings. We look at medical records. And we 

4 put everything together in order to come to a determination. 

5 We rarely do autopsies or come to a determination in a 

6 vacuum, because there are circumstances. And just like a 

7 

8 

gunshot wound to the head may be self-inflicted and may be a 

suicide,·.it 'may be.' an accident in a hunting event, or it may 

9 be a homicide, so can a lot of other things. So our manner 

10 I of death is usually a combination of all the facts in a case 

11 .put: together to come to a deterrninatlon. 

12 Q Thank you, Doctor. so this could have been, based upon 

13 what you said earlier, this could have been an accident? 

14 A This could have been an accident if we were only 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

talking about the wound. 

Q Okay. Thank you, Doctor. 

MR. HUGHES: No further questions, Your Honor. 

THE COURT: Okay. Anything further, Mr. Ferguson? 

ASST. SOL. ·FERGUSON: Nothing further, Your Honor. 

THE COURT: Any objection to Dt.·Tormos being excused, 

from anyone? 

MR; HUGHES: Not at all. 

ASST. SOL. FERGUSON: No., ma'am, Your'Honor. 

THE COURT: Dr. Tormos, you may ·step ·down and you are 

e·xcused from the courtroom. 
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{DR. TORMOS EXITS THE COURTROOM.) 

ASST, SOL .. FERGUSON: And Your Honor, if we may take a 

3 brief break to make s'ure we have everything in. line, that 

4 would be appreciated. 

5 THE COURT: Okay. Ladies and gentlemen of the jury, we 

6 are going to take a brief break. We will be back with you 

7 shortly. Again, do not discuss this case. It wouldn't be 

8 appropriate to do•'so. Thank •you. 

9 (2:50 P.M., WHEREUPON THE JURY EXITS THE COURTROOM AND 

10 THE FOLLOWING IS HELD ON THE RECORD.) 

11 THE COURT: All right. Let's make .sure you have all of 

12 your evidence together. 

13 

14 

15 

ASST. SOL. FERGUSON: Thank you, Your Honor. 

(BRIEF PAUSE IN COURTROOM.) 

THE COURT:. Why don't we go ahead and make the motions 

16 that are applicable at this point. Let's talk about your 

17 client's rights and if he wants to testify before we bring 

18 the jury out. 

19 Mr. Ferguson, Mr. Hughes has already expressed his 

20 desire that he would like·to argue and charge tomorrow 

21 morning. I remind you all that·r cannot be here until 

22 10:45, s6 if we did that it would mean that we would not 

23 start and I would not have him back here until 11: 00 in the 

24 morning, because I don't want him waiting on us. So you 

25 have the plea.sure, or any position, or are you 'here for the 
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duration? 1 

2 ASST .. SOL. FERGUSON: Yes, ma'am, Your Honor, I'm here 

3 for the duration or whatever Your Honor decides will be 

4 fine. 

5 THE COURT: Okay. Do you have a preference? 

6 ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

7 

8 

THE COURT: Okay. 

ASST. SOL. FERGUSON: I mean I would like to have a 

9 charge conference and those type things. I do think we've 

10 gone pretty quick and I don't want to give the impression 

11 that this. is not an important case. I think we do have the 

12 luxury of time and so I do not object to arguing and 

13 charging tomorrow if Your Honor is so inclined 

14 THE COURT: Okay. I agree with you. All right. So 

15 we'll do that. Sometimes it frustrates the·jury to break at 

16 3:00. So let's do this, let's go ahead, Mr. Hughes, and you 

17 make your motion and then I'll go through your client's 

18 rights.with him and we'll figure out if he wants to testify 

19 and then weill have you both rest in front of the.jury and 

20 then we' 11 send·· them home for the night. Then, we' 11 have a 

21 charge· 'conference; okay? 

22 MR. HUGHES: Your Honor, at this time; ·I would move for 

23 directed verdict. The State has not met all of its burden 

24 for mu:rder; They have not shown any premeditation in this. 

25 It has ·Seen testified that the defendant did not know that 
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Ms. Cynthia Nelson was going to be there. The State made 

statements in their opening that have not been shown. I do 

not see this with malice. I do not see -- I don't even see 

heat of the moment, here, Your Honor. This may be 

involuntary, but that would be the maximuQ I would say. I 

would move to dismiss for failure to meet all of the 

elements of murder. I would also, at this time, like to 

renew all of my previous motions. 

THE COURT: All right. Mr. Ferguson? 

ASST. SOL. FERGUSON: Thank you, Your Honor. Very 

rarely in a murder case do we get the luxury of express 

malice, and I think that's exactly what we have here. WE 

have a statement from the defendant on the day that the 

victim was kilJ..ed·saying "I'm going to kill that lady." Not 

15 only that, we have the statement that he went to her 

16 apartment the previous hight to kill her, So the ~ntent was 

17 formed on the previous night and it was reaffirmed on the 

18 20th and it continued up until this incident occurred. And 

19 so I respectfully disagree with Mr~ Hu~hes's analysis of 

2d what evidence is in the record and I think there is clear 

21 malice aforethought and I think the elements of murder are 

22 

23 

24 

25 

inet. I think we could argue about charges,· jury charges, at 

a ·later time, ·Your.Honor. 

THE COURT: 'All right. Well, respectfully, I do think 

the allegation ·that he thre~tened her life not once, but 
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1 twice, within .a 24-hour period of thi' incident does .cross 

2 .the level of express malice and the jury can consider it if 

3 believed it. So I'm going to deny your motion for a 

4 directed verdict as to meeting all the elements of malice. 

5 I do clearly think a voluntary manslaughter charge is 

6 appropriate, and of course at the charge conference, we will 

7 discuss whether or not a charge of involuntary manslaughter 

8 is appropriate as well. So with that said, I'm denying your 

9 motion at this time. Is now an appropriate time for me to 

10 go through with your client whether or not he wishes to 

11 testify? 

12 MR. HUGHES~ Yes, Your Honor. I have been talking with 

13 him for the last six months about his testimony or his lack 

14 thereof and he agrees that he understands all of his rights. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: And have y'all discussed I have no idea 

whether or not he has any prior convictions, what would be 

used against him if he did take the stand? 

MR. HUGHES: Mr. Ferguson, I believe, has a small list 

of things. 

THE COURT: Okay. 

MR. HUGHES: So, yes, Your Honor, I have talked with 

him about his prior record. 

THE COURT: All right. Well, Mr. Scott, if you will go 

ahead and stand ·up, sir. Ms. Bostick is going to swear you 

in. Come on around, please, sir. 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

WHEREUPON, MR. ANTONIO SCOTT, IS DULY SWORN. 

THE COURT: Mr. Scott, the State has rested its case 

and we will bring the jury back in and formally do it in 

front of them, but this is the time where you are entitled 

to present your defense if you wish to. I'm going to 

167 

explain to you some rights and regards to that. Again, sir, 

I want to make sure you understand and appreciate what I'm 

saying. If at any time you don't understand or you can't 

hear me, just ask me to repeat it or rephrase it and I'll be 

happy to do so, sir. 

What you need to understand is you have the right, it's 

a right to claim the protections that are given to you by 

the Fifth Amendment of the Constitution of the United 

States, which states in part that no person shall be 

compelled in any criminal case to be a witness against 

themselves. That means that no one can make you testify. 

However, sir, I want you also to know that you do have 

the right to testify if you so choose, but sir, what you 

need to understand and appreciate is that if you decide to 

testify, you are going to be subject to the same rules that 

all the oth~r witnesses are subject to and you can be 

examined and· cross-examined on any and all 'relevant ·issues 

that are in your case. 

Additionally, sir, it you have any prior convictions 

for ·dishonesty o·r a false. statement or for any crimes 
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I punishable by imprisonment for more than one year, and if I 

.2 were to determine that the probative value of those crimes 

3 outweigh any prejudicial value or effect to you, the 

4 Solicitor will be able to introduce that or go into those, 

5 sir. If you decide to testify, you need to understand that 

6 this is a decision that only you can make. While I expect 

7 you to talk to your lawyer and counsel with your lawyer, 

8 again, this is a personal and independent decision and only 

9 you can't invoke it. 

10 I want you to know though that if you decide not to 

11 testify iD. the case, I'm going to tell the jury in my jury 

12 charge that that the fact that you didn't testify is not 

13 even to be discussed back there in a jury room. Again, a 

14 person has the right not to choose to speak and to invoke 

15 
1 

your right and I just want to make sure you understand that 

16 and appreciate that and your decision not to testify is 

17 yours and it's freely made. 

18 

19 

20 

21 

22 

23 

24 

25 

Sir, do you know if you want to testify? 

MR. SCOTT: No, I don't, Your Honor. 

THE COURT: You do not want to testify? 

MR. SCOTT: No, ma'am. 

THE COURT: Have you had an opportunity to speak with 

your lawyer about that, is that correct? 

MR. SCOTT: Yes, Your Honor. 

THE COURT: All right, sir. I appreciate that and I do 
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1 find that you unde_rstand your rights and that you've chosen 

2 not to testify. You can go ahead and take a seat .. 

3 And what we are going to do y'all is I'm going to bring 

4 the jury back out and we're going to have Mr. Ferguson rest 

5 for the record and Mr. Hughes, you're going to go ahead and 

6 rest for the record, and then you can renew your- motion 

7 again and then we will have a charge conference, and I'm 

8 going to bring them back at 11:00 tomorrow morning to go 

9 ahead and argue and charge. 

10 Any problem with that, Mr. Ferguson? 

11 ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

12 THE COURT: Mr. Hughes? 

13 MR. HUGHES: No, Your Honor. 

14 THE COURT: All right. Let's bring the jury in. 

15 (12-7-11, WHEREUPON THE JURY ENTERS THE COURTROOM AND 

16 THE FOLLOWING IS HELD ON THE RECORD.) 

17 THE COURT: Well, Ladies and gentlemen, welcome back. 

18 • Mr. Ferguson? 

19 ASST. SOL. FERGUSON: Your Honor, at this point, the 

20 State rests. 

21 THE COURT: All right. Thank you, sir. 

22 MR. HUGHES: Your Honor, at this point, the defense 

23 rests. 

24 THE COURT: Ladies and gentlemen, at this time both the 

25 State and the·defendant have rested their case. Based on 
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1 the hour, the.re is some other work I need to do with these 

2 attorneys before we go ahead and argue, charge, and send 

3 this case to you, and just based on the hour so that we 

4 don't end up staying here late, I'm going to go ahead and 

170 

5 send you all home for the night and let us do our business, 

6 and we're going to start up·in the morning when you all are 

7 going to hear the arguments from the attorneys, as well as 

8 my charge on the law. 

9 Ladies and gentlemen, I have another unavoidable 

10 conflict in the morning, so we cannot begin until 11:00 

11 tomorrow morning. So I am asking· that you all return at· 

12 11:00 a.m. tomorrow morning again, where you all are going 

13 to hear the closing arguments from the attorneys on this 

14 case and you're going to hear my charge on the law and we're 

15 going to. send this case to you. 

16 Again, ladies and gentlemen, I look forward to seeing 

17 you all at 11: 00. We will be prompt if you' re here as well. 

18 Again, r·have to tell you that while you have heard all of 

19 the evidence,· you haven't heard the arguments from all the 

20 lawyers, nor my charge on the case, and it would be 

21 inappropriate fcir you to discuss the case with anyone, to do 

22 any independent research.· ,The only thing I ask, Ladies and 

23 gentlemen, is go home and get a good night's sleep and come 

24 back in the morning· prepared to listen and deliberate.· All 

25 right? Have a wonderful evening, y'all. See you· •in the 

170



171 

l morning. 

2 (WHEREUPON THE JURY EXITS THE COURTROOM.AND THE 

3 FOLLOWING IS HELD ON THE RECORD.) 

4 

5 

THE COURT: All right. I've already indicated and told 

y'all that I am not going to charge involuntary 

6 . manslaughter. 

7 This is where I have a problem with the involuntary 

8 manslaughter portion of the charge. "To prove involuntary 

9' manslaughter, the State must prove beyond a reasonable doubt 

10 that the defendant unintentionally killed the victim without 

11 malice, but while engaged in an unlawful activity not 

12 naturally tending to cause death or great bodily harm, or 

13 that tli.e defendant unintentionally killed the victim without 

14 malice while engaged in a lawful activity." Well, number 

15 one, the activity ~as not lawful, cleatly~ Having a knife 

16 in someone's hand, if you believe the State's version of the 

17 facts, is not lawful .• 

18 ·Addi tional1y, if it's an unlawful activity; then it: 

19 would· have to be one that•' s not: naturally tending tb cause 

20 death or great bodily injury. Well;. if you have a knife and 

21 it's iinl~wful, it's 'likely.that it can cause great bodily 

22 in]u±-.y o:i: death. That's ·why t 'm having' a hard t:ime finding 

23 involUnt:ary ma:nslaughter· a:ppropriat~ to this case; whi~h is 

24 why. I'm inviting any of ybu that: if ·you want to pull up any 

25 I case iaw that would show t-.:.: Mi. ,Hughes?, 
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MR .. HUGHES:. Your Honor,. I really prefer not to even 
• . ~-- • 

2 have voluntary ,manslaughter. . The testimony was from the 
. ',, ' ., . . . . . '•. 

3 State's own witness that it was potentially an accident. I 

4 would like .the charge for accident. I would also like a 

5 charge of self-defense, ·because the State produced ---

6 THE COURT: Okay. Just so I'm clear, though -- see, 

7 you jumped right over. You don't want a voluntary or a 

8 involuntary charge; is that what you're asking? 

9 MR. HUGHES: I would not object to both voluntary and 

10 involuntary. I would object to simply voluntary. If I 

11 had my drrithers, I'd rather have·ail four. I would 

12 appreciate ~.:...: 

13 THE COURT: All four of what? Where did we· get the 

14 last· one? 

15 

16 

17 

18 

·MR.HUGHES: I'm sorry. Murder, voluntary manslaughter 

THE COURT: And involuntary. 

MR. HUGHES: Or not guilty. · 

19 THE COURT': Okay. Well,.·. again, I can tell you, what I' rn 

20 going to 'invite you·to do, before you jump over to accident 

21 and silf-defense, let's first talk about -- I invite you 

22 agaih to· find any case law you can that you think parallels 

23 .the fa~ts of"this case for a. involuntary' charge. I'think 

24 what's appropriate, and the .. appropriate law in this case, is 

25 according .to ·the testimony and. of course it's· what I' rn 
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1 charged to charge is, .. I };)elieve, murder and voluntary 

2 man.$)-aughter, as it stands. 

3 So now I think we need to go on to accident and self-

173 

4 defense. Of course, I looked at that as well. I understand 

5 why you're asking for it. I had it online. Let me just 

6 look at the accident charge, again, very quickly. 

7 (BRIEF PAUSE IN COURTROOM.) 

8 THE COURT: Well, if we charge accident, "an act may be 

9 excused on the ground o~ accident if it is shown that the 

10 act was unintentional, which I think under the facts you 

11 could state that. That the defendant was acting lawfully," 

12 which I don't think you can argue that, "and that reasonable 

13 care was used by the defendant in the handling of the 

14 weapon." Well, again, the defendant wasn't acting lawfully 

15 

16 

if, in fact, he had a knife. 

MR. HUGHES: Your Honor, the only person that puts him 

17 with a knife is, I believe, Akera, and she does not identify 

18 a knife in his possession at the time of the incident. 

19 THE COURT: Then that's not an accident by him. That's 

20 an accident by the· victim. 

21 

22 

23 

24 

25 

MR. HUGHES: Yes, ma!am. But I don't know if the jury 

would be confused since the pathologist did state that this 

could have been an ·accident. I would withdraw the motion 

for an accident if the ~elf-defense aspect was a charge of 

self-defense. 
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THE COURT: Okay. Say that again one more time. 

MR. HUGHES: I would withdraw the request for the 

3 accident charge and if I can have the self-defense charge. 

4 THE COURT: That would be putting the knife back in 

5 your guy's hands. 

6 MR. HUGHES: No, ma'am. That would 'be putting the 

7 knife in the victim's hand. 

8 THE COURT: Then it wouldn't be his fault at all. 

9 MR. HUGHES: Through his actions when she told law 

10 enforcement and law enforcement testified to and I 

174 

11 demonstrated possibility that she would have been attacking 

12 him while he performed an act. 

13 THE COURT: Again, though, that would still place her 

14 being the aggressor, Her having the knife. There would be 

15 no defense even for him. It would be that she hurt herself. 

16 I mean, I understand your allegation is that somehow they 

17 tussled and she ended up getting stabbed with a knife that 

18 she brought into the fight, correct? 

19 MR. HUGHES: Law enforcement testified that he 

20 demonstrated a move. I demonstrated to the Forensic 

21 Pathologist that move was possible and that that move would 

22 result -- would potentially result in that wound. I would 

23 like the jury to understand that because of his self-defense 

24 action and defending himself from an attack with the knife 

25 that it is -- that he was acting in self-defense that 
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1 evening, Your Honor. Not that he was attacking in -- he 

2 stabbed her, but he was acting in self-defense that caused 

3 her to be stabbed. 

4 THE COURT: Okay. Obviously, to establish self-

5 defense, he has to be without fault in bringing on the 

6 difficulty. 

7 MR. HUGHES: If he is at his sisters eating and the 

8 victim comes in and attacks him, I would say that he is 

9· without fault. 

10 THE COURT: No one has asked for a mutual combat 

11 charge, right? 

12 MR. HUGHES: I did not even consider a mutual combat 

13 charge, Your Honor; so I've not asked for it. 

14 THE COURT: Does the State have a position on self-

15 defense? 

16 ASST. SOL. FERGUSON: Well, Your Honor, I mean, self-

175 

17 defense is yes, I killed this person, but I was justified in 

18 doing so. And so, what we have is a hybrid. It is, yes, I 

19 killed her, but I used her own hand to do it. And so, it is 

20 not an accident in my opinion. It is an intentional self-

21 defense act that this defendant is alleging that he did it 

22 that resulted in her death.·•·. I think that it is ludicrous, 

23 quite frankly. 

24 THE COURT: Well, I u~derstand that, but 1t is 

25 appropriate under his facts. of the case, which ·I guess it 
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1 is. I mea.n, I can tell. you right now, I can charge self-

2 defense, b.ut not accident. 

3 ASST. SOL. FERGUSON: Yes, ma'am. I do think the 

4 defendant is not without fault in bringing this incident on. 

5 Akera Nelson testified that it was 

6 THE COURT: Depends on whose version you believe, and 

7 that's the problem. 

8 

9 

ASST. SOL. FERGUSON: That's right, Yes, ma'am. 

THE COURT: So I want to be clear, Mr. Hughes, for the 

10 record. You want self-defense, but you do not want 

11 

12 

accident; is that correct·/ 

MR. HUGHES: The legal definition of accident, I do not 

13 , see it as a case in this matter, Your Honor. Although the 

14 Forensic Pathologist· did use the word accident in her 

15 • identifying that this could have been an accident, but I 

16 don't think she was using the legal definition. 

17 

18 

19 

20 

THE COURT: ·Okay. Under his version of him doing some 

kind of technique, or move, I could·see sel{--defense. So 

again·, you ate not· requesting accident. Do you want to go 

with self-defense? For it to have been an accident, he 

21. would have 'had to have had the knife. 

22 MR. HUGHES: Right.•.· 

23 THE COURT: And that just simply is not the theory of 

24 . the case and never has been. 

25 MR. HUGHES: None whatsoever.·' 
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1 THE COURT: Gotcha. Okay. Anything else besides self-. .. ' .·,. 

2 defense and I thin~ we.'re all going to look at involuntary 

3 and see if we can find -- I'm having a hard time, Mr. 

4 Hughes, with involuntary. I'm just asking you and 

5 

6 

7 

suggesting to you that maybe you can find some case law or 

something that's factually close or similar. 

MR. HUGHES: I will be more than happy to spend the 

8 evening looking, Your Honor. 

9 

10 

11 

12 

13 

THE COURT: All right. Other than the standard 

reasonable doubt, presumption of innocence, you both have 

heard my charge many t{mes. Mr. Hughes, I know you've heard 

it ad nauseum. 

MR. HUGHES: I would not say·ad nailseum, Your Honor, 

14 but I have definitely heard it enough times to know that I 

15 trust it.· 

16 

17 

THE' ·couRT: That Is okay. Anything else? 

ASST; SOL;.' FERGUSON: Nothing, Your Honor. 

18 · THE COURT: • Let me just reread one more time the 

19 invol~ritary charge so that I'm db~fortabie. 

20 (BRIEF l?AUSE IN COURTROOM.'i 

21 ·'THE COURT: 'I have a 'hard time, again, getting past, 

22 Mr. Hughes; ·the engaging in wrongful activity, which I can 

23 agree on, but one that does not naturally tending to cause 

24 death or great bodilY injury. I·'think ·if youive got a 

25 knife, it does; or that the defendant unintentiona·11y killed 
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1 t~e victim without malice and while engaged in a lawful 

2 activity, . Th~t•~ not_it. It's either self-defense or the 

3 other .. It just can't be. both. I just don't think 

4 involuntary is appropriate. 

5 MR. HUGHES: If I could have some time to review this 

178 

6 Your Honor, and like I said, my biggest problem with giving 

7 them the choice of murder, voluntary or not guilty is that 

8 nine times out of then they will simply go with the lesser 

9 included. I would ask that they be given a chance to give 

10 them something to think about, not just go, "Well, we don't 

11 think it's murder, but we're not really sure that he didn't 

12 do something. So; let's just find him guilty of this." 

13 THE COURT: Well, they can believe your story, which is 

14 the self-defense that he was doing some kind of martial arts 

15 • move a·nd she encled up stabbing herself. 

16 MR. HUGHES: Again, -I request until tomorrow morning. 

17 Let me check and see what I can find for you. 

18 THE COURT: Absolutely. And if you do find it and you 

19 want to e-mail it to me overnight I of course, copy Mr. 

20 Ferguson and Ms. Bannon, but ·I'd like to read ·it ahead of 

21 time if I can. 

22 MR. HUGHES: • I wiil t,]t-y·,my best to, Your Honor. 

23 THE COURT: All right, ·y.!_alL Anything else we need to 

24 put on the record for this.'-case? And of course, Mr. Hughes, 

25 you need to renew your motions-again, and I apologize, but 
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1 we'll go ahead and put it on the record.right.now. 

2 MR. HUGHES: Yo_ur Honor_, at this time, I'd.like to 

3 renew my motion for directed verdict and my previous motions 

4 at this time. 

5 THE COURT: Well, respectfully, I'm denying those both 

6 on the same grounds as earlier. Anything else we need to 

7 put on the record for tomorrow? 

8 ASST. SOL. FERGUSON: No, Your Honor, not from the 

9 State. 

10 

11 

MR. HUGHES: Not from the defense. 

THE COURT: Both of you did a very short opening. I'm 

12 assuming your closing is going to be probably not as short, 

13 but neither one of you are long-winded; so am I anticipating 

14 correctly? 

15 

16 

ASST. SOL. FERGUSON: That's correct, Your Honor. 

MR. HUGHES: Yes, Your Honor, and can I get that in 

17 writing, please? 

18 THE'COURT: Well, I guess I should have said it depends 

19 on what you are doing, whether or not you're fast. All 

20 right, y'all, we're going to turn back to non-jury matters. 

21 Ms. Gentry, anything ybu want to do this afternoon? 

22 (3:40 P.M., 12-6-11, WHEREUPON; THE COURT IS IN RECESS 

23 .. IN THE TRIAL OF THIS CASE.) 

24 (9:30 A.M., 12-7-11, WHEREUPON, COURT RESUMES IN THE 

25 TRIAL OF THIS CASE AND THE FOLLOWING IS HELD ON THE RECORD.) 
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1 TH~ COURT: I wanted to go back on the record and 

. 2 dis.cuss again about whether or not to charge involuntary 

3 manslaughter. Mr. Hughes, I see that you gave my law clerk 

4 the case of Casey v. State of South Carolina, 409 SE 2d, 

5 391, where, basically, the whole thing was evidence of a 

6 struggle between the defendant and victim over a weapon is 

7 sufficient for submission of an involuntary manslaughter 

8 instruction to the jury. 

9 I'm still having a hard time in this case about that. 

10 I honestly think that it has to be either murder or 

11 

12 

13 

14 

15 

16 

voluntary manslaughter or self-defense. You know, based on 

your entire -- your defense of this case, you state that 

your client did some tYPe of martial arts move to avoid 

apparently being hit or himself hurt in some way? 

MR. HUGHES: • Yes, Your Honor. 

THE COURT: I don't see how he could be guilty, then, 

17 of involuntary manslaughter. I mean, ·that's the problem. 

18 That's the problem I have. I understand why you want it 

19 charged, but again; I don't see if either what he did was 

20 self-defense.or-~ ·and you have to believe one way or the 

21 other, either he came with a k~ife or she came with a knife. 

22 I mean, that's the problem I have with that. I don't see 

23 how criminal negligence, what he did _;_ I ineari, I don't see 

24 how under ariy of the circumstances he could b'e criminally 

25 negligent. 

180



181 

1 MR, HUGHES: Well, Your Honor, as Detective Litchfield 

2 testified, my client has martial arts training. I do not 

3 know for sure if there were other moves he could have done 

4 to disarm Ms. Nelson. The move that he did do, and that was 

5 testified to, as described to under Detective Litchfield, 

6 and I demonstrated with the forensic pathologist was 

7 possible, directly caused Ms. Nelson's death. I would say 

8 that any negligence would be ---

9 

10 

11 

THE COURT: That would be purely self-defense, then. 

MR. HUGHES: Okay. 

THE COURT: I mean, he should be acquitted on that. If 

12 that's truly what it was, if it's under what he was saying, 

13 thert he should be a6quitted then. If the jury believed 

14 that, he shouldn't even be convicted of involuntary 

15 manslaughter. 

16 MR. HUGHES: Well, my biggest problem with voluntary 

17 manslaughter is while I do: see that if the State was correct 

18 that that would be a pbssih:J:e to charge to the jury, my 

19 biggest worry is the jury: would ·no longer look at the facts, 

20 but simply split the baby\and go with that. I would request 

21 then that he simply be ·chajged with murder.or not.guilty, 

22 and not a charge of· self-c;l~.fense. 

23 

24 

25 

TliE COURT: 

•• • MR. HUGHES: 

I'm sorry~ ;Give me one·second; 

·Yes, matafti'.;'·· 
,. ',1 

(Off the record, briefly.) 
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8 

9 

10 
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THE GOURT: I've pulled up -- my law clerk pulled up a 

very rec;:ent case, State v . . Smith, where the Supreme Court 

upheld a trial court after the Court of Appeals, of course, 

reversed them. That it was not error to charge only murder 

and not for voluntary or involuntary, based on the facts of 

the case. 

(BRIEF PAUSE IN THE COURT.) 

THE COURT: All right. I'm sorry. Mr. Fergason, go 

ahead. 

MR. FERGUSON: .Yes, ma'am. What would you like for me 

11 to address first, the involuntary manslaughter? 

12 THE COURT:. The involur. tary. 

13 MR. FERGUSON: Okay, Yeah, what we have is there is no 

14 evidence of a· struggle over a weapon. It is, • if you believe 

15 the defendant's story, it is an intentional act' to find the 

lo victim, first. And then, second, a defensive act, an 

17 intentional defensive act by the defendant. 

18 THE COURT: Which will be self-defen~e, which would be 

19 a complete offense. 

20 MR. FERGUSON: That's correct. I don't see how you act 

21 in self-defense in a criminally· negligent waY, because it is 

22 an intentional act. 

23 THE COURT: Right. 

24 ·MR. FERGUSON: I just don't think there's a precedent 

~ to negligerttiy d~fend yo6rself; So I agree with the Court's 
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1 , initial assertion that.it is not applicable in this case. 

2 Now, .. voluntary manslaughter, you know, _the crux of that 

183 

. 3 charge is heat of passion and the appearance of an assault. 

4 In other words, if you take the defendant's version of 

5 the facts, that the victim somehow either was tying to stab 

6 him or hit him, that is obviously the appearance of an 

7 assault; words are not sufficient. The testimony about what 

8 Ms. Nelson said upon entering that room, that that is not 

9 sufficient legal provocation, but the appearance of an 

10 assault is. 

11 And so there again, if you believe his version of the 

12 story or even part of his version of the story, that would 

13 suffice for sufficient legal prbvocation in order to create 

14 the heat of passion. If she had the knife or she didn't 

15 have the knife. If he felt like it was about to be a 

16 struggle, or about to be an assault, that has been held to 

17 warrant that charge. And, you know, it's up to the jury 

18 what ~efsion the~•believe or wriether they believe a hybrid 

19 of the twb. • 

20 And so, you know, unfortunately, it is not up to Mr. 

21 Hughes to decide, based on his concerns of· real life re suits 

22 , as to what to ~harge·the jury. rt· is if there are any facts 

23 in evidence that. support the charge. And so, splitting the 

24 baby, 'you know, it may be an astute observation, given his 

25 own professional experience, but it doesn't control what we 
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1 charge a jury. We have to look at wh!J.t's in evidence. And 

. 2 I. think that. it is !J.n appropriate charge~ and I 1:.hink that 

3 it should be part of Your Honor's charge. 

4 

5 

THE COURT: Yes, sir? 

MR. HUGHES: Your Honor, I find myself in a very 

6 strange position against arguing against the lesser included 

7 of the matter. I would object to a charge of voluntary 

8 manslaughter in this case. If the State felt there was a 

9 voluntary manslaughter charge in. this case, they should have 

10 .indicted him on a voluntary manslaughter charge. Asking for 

11 

12 

the lesser ·included 

THE COURT: It was charge with murder because of the 

13 previous threat of "I'in going to kill you from the night 

14 before," which is in evidence as express malice. That's why 

15 he was charged with murder, I'm going to go ahead and 

16 presume, not that I want to put words in the State's mouth; 

17 but I believe you've already said that. 

18 I ·do think, though, that there is evidence in this case 

19 in which this jury could fihd that this was voluntary 

20 manslaughter.·. • If they didn't· believe those· words or if they 

21 didn't believe that he lied in wait and was going to do this 

22 and when to kill her. I mean, quite frankly, the evidence 

23 that, you know,. after it occurred; you know, he tried to use 

24 his ·shirt to stop, you know, the bleeding shows something. 

25 I don't know what exactly, but it shows something; at least 
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1 it. does to me as the jucige . 

. 2 So I understand; the problem is tl).at I am required, as 

3 you understand -- and I know your dilemma. I understand why 

4 you're asking only to have murder charged, but I am duty-

5 bound to charge what is appropriate for the facts of this 

6 case. I have to charge both murder and voluntary 

7 manslaughter and, of course, self-defense, based on the 

8 facts. And we have gone through them, and I can tell you 

9 that I've looked at this every way I can. And we all know, 

10 it's a reversible error for me to incorrectly charge what's 

11 applicable to the facts and we certainly all don't want to 

12 do this again. I can tell you that I feel very comfortable 

13 in coming to this decision, so 

14 MR. HUGHES: Like I said, Your Honor, I find myself in 

15 a position of arguing against something I would normally be 

16 arguing for. But just for the record, I would object to a 

17 charge of voluntary manslaughter. 

18 THE CbURT: All right. I'm going to respectfully 

19 decline that. t ~hink it's apprcipriate. Okay? Anything 

20 else we need to· bring up? Obviously, I don't have all my 

21 

22 

23 

24 

25 

jurors here, so we're at ease for the moment. 

MR. HUGHES: Could the State and I meet with you in 

chambers, please? 

THE COURT: sure. 

(Off the record, briefly.) 

185



186 

1 THE COURT: Okay. My understanding is that we have all 

2 my jurors here ... Ladies and gentleman, for those of you that 

3 are back in the courtroom, we're going to go ahead and start 

4 the closing statements in this case. I'm going to ask that 

5 you please don't leave during those. In between that and my 

6 jury charge, if you do wish to leave the courtroom, you need 

7 to leave, because after that, no one moves and the doors 

8 .will be locked. All right? Let's go ahead and bring them 

9 in. 

10 (12:00 P.M., 12-7-11, WHEREUPON, THE JURY ENTERS THE 

11 COURTROOM AND THE FOLLOWING rs HELD ON THE RECORD.) 

12 THE COURT: Ladies and gentlemen, good to see you-all 

13 back. At this time, ladies and gentlemen, what you are 

14 going to hear are the closing arguments from the attorneys. 

15 Then, I am going to charge you on the law that's applicable 

16 to this case and we will send the case to you. All right? 

17 So if you would give your attention to the State, please, 

18 

19 

ASST. SOL FERGUSON: May it please.the Court? 

THE COURT: Yes, sir. 

20 CLOSING ARGUMENT 

21 BY ASST. SOL FERGUSON: 

22 5b thatis how it's going to be. Yob're going to let 

23 your momma get in-between us. This is a case about a mother 

24 standing up for· her child, about ·Cynthia Nelson· standing up 

25 for Akera Nelsoh. What Antonio Scott did was murder Cynthia 

186



1 Nelson. Murder is the killing of.another .with malice 

2 aforethought. That's.two separate parts .. The killing of 

3 another is a physical act. With malice aforethought, it's 

4 the mental act. 
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5 First, the killing of another. Cynthia Nelson is dead. 

6 When EMS got there, she had lost almost half the blood in 

7 her body. She had very shallow pulse, almost zero 

8 electrical activity. She was taken to Hardeeville, 

9 transferred to Savannah where they found that she was brain 

10 dead, an irreversible medical condition. She was only alive 

11 by mechanical. means, and she was in that condition because 

12 the defendant, Antonio Scott, stabbed her in the face. 

13 Akera Nelson, she testified that the moment she walked 

14 into that apartment, the defendant stood up with a knife in 

15 his hand,' the same knife that he had the night before when 

16 he ·went to kill her. The same knife that he used to kill 

17 her, and the same knife that was absolutely nowhere to be 

18 found when he fled the scene that day. 

19 Now; she said she didn't see what he hit her with, but 

20 that he hit hei. • Not that, you know, that C~nthia Nelson 

21 took· a swing at the defendant. Not that Cynthia Nelson had 

22 any type of weapon on her, but that she saw the"defendant 

23 strike her mother, and that she grabbed the broomstick, 

24 started whaling on. him· in ·defense of her mother. Nothir\g 

25 about a tangling. of· arms, ~ sophisticated, complicated, 
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. I • intentional defensive maneuver, like Mr .. Hughes wanted to 

2 demonstrate for. us, She saw Antonio Scott hit Cyl)thia 

3 Nelson. 
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4 Now, she said she didn't see what he hit her with. Was 

5 that because he no longer had the knife that he had the 

6 night before? Was it because he no longer had the knife that 

7 he threatened her with just moments before that? Was it 

8 because Cynthia had the knife? Or was it because he had the 

9 knife concealed, so that no one could stop him this time 

10 when he went to kill Cynthia Nelson, like Officer Kevin 

11 Smith·, s testimony the night before, and he had to ditch the 

12 knife and hide in.the dumpsters. 

13 So did she not see the knife because he had it 

14 concealed, until he ·found that moment he was waiting on, the 

15 moment that'he could. kill Cynthia Nelson and nobody get in 

16 the way. He could take that knife and jab it. 

17 Before Cynthia Nelson had a time to react, a time to 

18 , put· her hands up, ··which would explain the lack of defensive 

19 wounds that Mr. Hughes wanted to talk about so much with Dr. 

20 Torinos; If you don't see a knife coming, you don• t try to 

21 block it. 

22 It was not a complicated hand-to-hand combat maneuver 

23 on the part of the defendant.· He did not perform this feat 

24 with people two feet on either side· of· him that did not see 

25 it. That's not what happened. 
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If it.were a self~defense situation, wouldn't the knife 

still ):,e, sitting there be~ide Cynthia Nelson as she lay 

dying, with only her fingerprints on it? Would it be gone? 

4 Would it be gone till this day? Wouldn't have Akera told 9-

5 1-1, "My mom and my boyfriend got in a fight. And they were 

6 all tangled up in each other. She ended up getting 

7 stabbed." That's not what she told 9-1-1. She told 9-1-1 

8 that Antonio Scott hit her mother and that she was bleeding 

9 out everywhere. 

10 Now, there's testimony from Akera that the defendant 

11 took his shirt off aft~r she stopped whaling on him with a 

12 broomstick, and they looked down and saw Cynthia bleeding on 

13 

14 

15 

the couch, and did something--' did something to her. You 

know, . whether it's applying pressure to the wound, we don't 

know. "But what we·do'know is at that moment, he realized he 

16 had messed up, that he had stabbed her in the neck and she 

17 was dying. That's what he knew, and he knew he had to get 

18 out of· there, and get out of theie quick·befoie Officer· 

19 Kevin Smith showed up again. 

20 He realized he had to get rid of that knife, like he 

21 got rid· of it the night before, before jumping in the 

22 dumpster. He couldn't leave that knife sitting there. Or 

23 could·he? If it·was self~d~£~nse, why was the knife gone? 

24 The 'knife's g·one ·because· it''wasn·., t self-defense; It wasn't 

25 anything on the part of Cynthia Nelson. , He had to take that 
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1 knife so that law enforcement wouldn't find it.. 

2 And where did he go? He ran behind B~ytree Apartments, 

3 where there were 20 or so friends and family who saw no 

4 evil, heard no evil. Told officer Rob Nelson to leave. So 

5 is it too hard to imagine that he was able to hide the knife 

6 after running back through that crowd? That he was able to 

7 • dispose of it amongst the friends and family who saw nothing 

8 and heard nothing? 

9 If it were as the defendant wants you to believe, if it 

10 were to occur that way, why would he then ask Akera Nelson 

11 to change·her statement? Not change it to tell her, you 

12 know, r· was just acting on, you know, defending myself. No. 

13 Tell them that I was trying to stab you and that your morn 

14 j·urnped in-between us. Yeah, that's it. That's what I want 

15 you to say. That's not· what he told her because that's not 

16 what happened. ·what happened is, he stabbed her and he did 

17 it in a way that she didn't see the knife, she didn't see it 

18 corning. She got blind-sided. 
I 

19 Now; Shareerna Behl in, the defendant is own· sister, she 

20 told you that she saw Antonio Scott hit Cynthia ·Nelson. Not 

21 that cynthia·Nelson came in with ·a knife. Not that Cynthia 

22 Nelsor. even took a swing at the defendant, and especially 

23 not that Cynthia Nelson arid Antonio Scott were wrapped up in 

24 some kind of awkward, uncomfortable jumble of hancis like Mr. 

25 Hughes demonstrated with Dr. Tormos, who said that was 
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1 uncomfortable; that was. unnatural .. You know, you saw that 

2 demonstration. Nobody else saw that. 

3 What Mr. Hughes did is not evidence. But what Akera 

4 and what Shareema told 9-1-1 is evidence. You heard those 

5 tapes. Shareema said "I saw my brother hit her with a --

191 

6 you know, with a closed fist.'' Well, that's consistent with 

7 him concealing that knife. 

8 Of all the people that you heard from, would you not 

9 expect the defendant's own sister to tell the same story 

10 that he did? To, at least, if it were a defensive 

11 situation, when she calls 911 to say, ''Look, this lady tried 

12 to stab my brother and he was able to defend himself, and 

13 she died as a re~ult. She got stabbed as a· teiult." No. 

14 That's not what she said moments after it occurred. It was 

15 "Antonio Scott hit Cynthia Nelson and now·she's bleeding out 

16 of her neck and you need to hurry up because it's bad." 

17 Dr. Tormos, in her expert opinion, told you this was a 

18 homicide and she gave you two reasons for that. The first 

19 being information from law enforcement. The second being 

20 the nature of the wound itself. In her experience, she's 

21 never seen a wound like that be self-inflicted. 

22 Now, Dr. Tormos was also under oath. She had to tell 

23 the truth, just like all the other witnesses were supposed 

24 to, and that's what she· did. She told you that anything's 

25 possible,· anything' s possible, no matter how probable·, no 
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1 matter how ludicrous, anything's possible. To say anything 

2 otherwise would be lying( and I don't think Dr. Torrnos is 

3 • going to lie. She doesn't have a dog in this fight. She is 

4 a scientist; she is an expert. Her findings were that the 

5 injuries that Cynthia Nelson suffered is consistent with a 

6 homicide. 

7 Information given by law enforcement, the nature of the 

S wound, the two together, not accident, not suicide, not 

9 

10 

ll 

self- defense. If it were self-defense, do you not think 

that Dr. Torrnos would have observed in her external 

examination some type of bruising if it had occurred how Mr. 

12 • Hughes did it? Not a slow and planned out, but quick. Do 

l3 you not think that there would be some indication on Cynthia 

14 Nelson's dead body that would corroborate that story? Well, 

15 

16 

17 

18 

19 

20 

there wasn't. The only thing she had was a stab wound. No 

defensive wounds, because she didn't see it coming, because 

the defendant concealed the knife, like he concealed himself 

in the dumpster the nlght before, like he concealed that 

knife when·he threw it before he jumped in that dumpster, 

iike he concealed himself on the ZOth when the cops were 

21 coming. Not when help arrived; when the cops came is when 

22 he ran. And where· is tli.e· knife? It is now concealed again. 

23 Autopsies are not done iri a vacuum. She told you that. 

24 And that is because in order for her to form her opinion, 

25 she has to take all the factors into consideration, just 
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like. you. You can't .decide this case in. a vacuum. You 1 

.2 

3 

can't decide this case. just on a cut on her neck or the lack 

of defensive wounds. You have to think about all the 

4 instances that led up to that event. What did the defendant 

5 say? What did he do? And you have to come up with what 

6 happened with what the facts are in this case. That is your 

7 job. So just like autopsies are not performed in. a vacuum, 

8 neither are jury trials. 

9 Now, the killing of another, that is t.he physical part 

10 of it. The mental part is malice aforethought; that is 

11 

12 

hatred, ill-will.. A depraved·heart intent on doing wrong, 

on killing, doing evil things. Now, that can either be 

13 shown expressly, "l'm going to kill that lady. I went to 

14 kill that lady last night." Oi it can be implied; I hid in 

15 the dumpster when the cops came and waited on them to leave. 

16 I waited for my first opportunity to attack again; that 

17 coUld be implied: 

18 So express, Monique Chester overheard the defendant 

19 bragging about what ·he intended to do; about the mental 

20 element of this c:tirrie. • "I went to go kill her last night 

21 

22 

and the cops came. ··And I had to throw that knife down and 

jtimp in the dtimpster." That ·is express malice. We don't 

23 ha~e to use our context 6lties or our inference abilities, to 

24 know what he did; 

25 And what else did she tell You? She ·said, "I'm not the 
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I only one that heard it. Everybody heard it." Who's .. . 

2 everybody? Is it the 20 people that were behind Baytree? 

3 

4 

5 

Friends and family of the defendant? Is it the 20 people 

now in this courtroom today behind the defendant that heard 

no evil? That saw no evil? Monique.Chester did was she 

6 thought was the right thing to do, so that you, ladies and 

7 gentlemen, could have all the circumstances to decide this 

8 case, not just in a vacuum, so that you knew what he was 

9 going around saying about the previous night and about that 

JO particular day, the day that he stabbed Cynthia Nelson. 

11 You don't have to imply malice; ·it ·is expressed. "I 

12 want to kill that lady. I'm going to kill her when I see 

13 her.'' Even made, you know, a gesture with· a knife. Monique 

14 Chester showed you that gesture that she ,:,bserved·. Now, 

15 Monique Chester also told you she had been told to mind her 

16 business. You know, "Mind your business." Not "stop lying 

17 about what he said.· He didnit say that." That's not what 

18 she was being told. She 'was being told, "Mind your 

19 business." She felt like it was the right thing to do, so 

20 that you would'have all the information before you when you 

21 make this ·'very important decision, so that you don't have to 

22 rely on inferences, on guesswork. You know what was said 

23 because she felt like it was ·the right thing to do, to come 

24 in here and tell you what she overheard, because nobody else 

25 would.· 
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1 Ladies and gentlemen, those.two things put together 

2 equal the offense of murder. The killing of another with 

3 malice aforethought: If you have those two things, you have 

4 murder. One without the other won't cut it. You got to 

5 have a.physical act, coupled with the mental act. The 

6 physical act, the act of Antonio Scott stabbing Cynthia 

7 Nelson. The mental part, "I'm going to kill that lady. I 

8 went to kill her last night. I'm going to kill her when I 

9 see her." 

10 All of the circumstances surrounding that; afterwards, 

11 not finding the knife, nobody saying anything about this 

12 complicated tangie of arms that resulted in her death. 

13 Nothing. Two people that saw it. Three, but one's dead. 

14 The two people that are here, Antonio Scott hit Cynthia 

15 Nelson on the side. We didn't see what he hit her with 

16 because she.didn't see it coming, so she didn't put her 

17 hands up. He told you what he went to do, he told you what 

18 he was going to:do,·and then he did it. 

19 Ladies and gentlemen, I told you at the beginning that 

20 I was going to stand up here after.this trial and ask you to 

21 find the defendant guilty of murder, and that's what I'm 

22 doing now. This is· a case about a mother standing up for 

23 her child; about Cynthia Nelson standing up for Akera Nelson 

24 • arid getting stabbed because of it. So ladies and gentlemen, 

25 take this important responsibility, think very hard; talk 
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1 amongst yourselves, and find the defendant guilty for. the 
I • • • • 

2 murder of Cynthia Nelson.. Thank you. 

3 

4 

5 

6 

THE COURT: . Thank you. 

MR. HUGHES: Please the Court? 

THE COURT: Yes, sir. 

CLOSING ARGUMENT 

7 BY MR. HUGHES: 

8 I made a promise to you, I'd come back before you to 

9 tell you it was nothing like you ever saw on television, and 

10 it wasn't. The State has made a wonderful argument and made 

11 a mountain out of a molehill. Their whole case as far as 

12 murder is concerned ·rests on one person, Monique Chester. 

13 Monique Chester, who lives at Baytree -- remember that; this 

14 happened at Baytree. Monique lives at Baytree. She knows 

15 all the people at Baytree. She is the one person that says 

16 she overheard Antonio Scott. "I went there last night to 

17 murder her. I hid in the dumpster. I'm going to murder her 

18 when I see.her." I asked her a question, "Well, why didn't 

19 you just call the cops?" That young woman said she didn't 

20 have a ce 11 phone·. 

21 Like I said, y'ail have got sod-plus years of life 

22 experience· and common sense. Who today does not have a cell 

23 phone? All she· had to do was pick up the phone, call 9-1-1. 

24 The 'cops could have been tnere, and if she· was· telling the 

25 truth, ··we wouldn't be here today. But she is lying. She 
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1 live:;; _~t Baytree. She saw the crowds .. You saw the video. 

2 Yo.u. saw all thqse. people. You know she }'lalked over to find 

3 out what was going on. And when she heard that Antonio 

4 Scott had killed Cynthia Nelson, did she go, "Officer, 

5 officer, I heard him this afternoon say he was going to kill 

6 her"? No. She didn't do that. What did she do? She 

7 waited four days to get in touch with law enforcement and 

8 say just exactly what would need to be safe to get y'all 

9 here today, "I heard Antonio Scott say that he was going to 

10 kill Cynthia Nelson. That he was going to stab her, and he 

11 was going to do this." 

12 Well, law enforcement was there that evening·.· Why 

13 didn't she tell them then? Why.didn't the other people tell 

14 them? Mr. Ferguson would have you believe that everybody at 

15 the party was a relative of Antonio Scott, but lie' s not had 

16 anybody say that:· He's not called anybody else that was at 

17 that party to say either yes or no. All he's done is put 

18 one woman who foul' days later in a statement she doesn't 

19 even care· enough· to 'sign about, who comes in and for a 

20 moment in the sun says,' "Oh, I ·heard everything .• Antonio 

21 Scott' even told aboiit.the crime he did last night." 

22 Now, about· that crime last· night; Yes, law enforcement 

23 was there. But we didn't :hear the 911 tape from Cynthia 

24 Nelson, did we? We didn't· hear that Antonio Scott was there 

25 to murder. The only person that said Antonio Scott was 
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1 there to murder her that night was Monique Chester .. Monique 

2 Chester, I want y'all to think abo1,1t -- Y.' all saw her 

3 'attitude. You saw how she was sitting. You saw how she 

4 responded. She didn't want to be there. She said she 

5 didn't. 

6 So if we don't take Monique into account, let's talk 

7 about what happened at the apartment that evening, okay. 

8 Antonio Scott is at the party; everybody agrees on that. :fe 

9 goes over to his sister's house to get something to eat. I 

10 'believe his sister said turkey burgers. 

11 Now, Akera tomes over with A.J:, Antonio, Junior. Now, 

12 

13 

they get into 'an argument, but Antonio Scott does not know 

that Cynthia Nelson is anywhere in the area. Akera said she 

14 didn't know she was going to be there. Serena -- I have 

15 problems with that name; excuse me. :tis sister, Shareema, 

16 did not know she was going to be there. That takes 

17 premeditation out 6f the picture. You can't plan to kill 

18 somebody you don't know is going to be there. 

19 a°kay. • Akera says Cynthia comes in smoking· a· cigarette. 

20 That cigarette bothers ·me. Where· was· it? Now, I've smoked 

21 cigarettes and 1:( you drop a cigarette on a white carpet, 

22 yciu' re going tci ·have maj 6r carpet damage. And nobody said 

23 anything about any cigarette on the floor after this was 

24 supposed to happen·. 

25 Now, the only person that: says she was smoking was 
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I Akera. Aker a is in an argument with Antonio when her mother 

2 comes in, and she comes toward Antonio. Everybody agrees to 

3 that. Akera said that Cynthia went toward Antonio. But 

4 Shareema said Cynthia went toward Antonio. Even Antonio 

5 Detective Litchfield said that Cynthia got up in his face. 

6 Now, the night from the night before, the only person 

7 that says anything about a knife the night before is 

8 Monique. So what other knives are you going to while eating 

9 your turkey burgers? There were kitchen knives found in 

10 the kitchen. A knife was found in the trash can, but SLED 

11 came back with not enough evidence or something. It was 

12 sent out to· SLED, but we don't know if those were the murder 

13 , weapons or not. 

14 Okay. I asked Detective Litchfield what Antonio said 

15 he did: Detective Litchfield demonstrated, while Antonio 

16 was in handcuffs, did a move where he did like this and then 

17 like this. 

18 Now, Mr.· Ferg\ison says that's a t:omplicated·move. If 

19 you look at me; ·you can tell I don't do much exercise in 

20 marshal arts. And just· ·by watching· what Mr. Litchfield 

21 said, I was able 'to figure out what happened. It's not that 

22 hard. 

23 Mr. Ferguson said there would be bruises on Cynthia 

24 Nelson if that happened. I asked the forensic pathologist 

25 if that was done, would there be a bruise 'here. Did you 
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1 ; find a bruise on Cynthia Nelson? No .. Would there be a 

2 bruise? No. Would there be a bruise on the wrist? No. I 

3 asked because I wanted to find out the truth. There was no 

4 bruise because there it wouldn't have bruised her. 

5 Now, we have a cigarette that disappears. We have a 

6 knife that disappears, maybe in the kitchen, maybe; who 

7 knows? Now, Mr. Ferguson wants you to think that Antonio 

8 Scott was a cold-blooded killer, was planning to kill 

9 Cynthia Nelson and he wants you to look at his actions. 

10 Let's look at his actions after Cynthia Nelson got wounded. 

11 He helped she goes back on the sofa. He is the only 

12 

.13 

14 

one that seems·to understand this woman has been hurt. Now, 

if he murders someone, he's going to run, because there are 

two witnesses to what he· did. Does he run? Akera Nelson 

15 says he took his shirt and put over the wound. Sherema says 

16 he took his shirt and put over the wound. 

17 Akera goes crazy. She goes for a mop. She doesn't go 

18 to her mother. She then-~ I'm not exactly sure what 

19 happened, but there was no testimony that she attacked 

20 Antonio .. • All it was, was she was going to get a mop to keep 

21 · Antonio away from her mother, but she sees him holding his 

22 shirt on the wound. And if you see in the video and in the 

23 still pictures, that's exact:ly what EMT' s were going to do 

24 when they got there. That package in the picture is a 

25 press, to press over the wound, to keep the person from 
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1 bleeding out. It's not as good as a shirt, but it's the 

2 only thing he had. 

3 What does Akera Nelson do? She runs out of the house. 

4 She is doing everything; she's not calling 9-1-1; then, It's 

5 Shareema who calls 9-1-1. She is so panicked. She says she 

6 blacks out. I'm not exactly sure what she meant with that. 

7 I have a feeling it's just stopped thinking, because we have 

8 her mother with a wound that causes a lot of blood. We have 

9 her boyfriend who is applying pressure, trying to save her 

10 mother. We have his sister who is calling 911. And Akera 

11 Nelson runs outside, leaving her one-year-old baby in the 

12 house. That alone indicates that she is not worried about 

13 Antonio. No mother leaves a child behind like that. Okay? 

14 Akera said Antonio stayed there until the cops and help 

15 arrived. Shareema says Antonio stayed there until cops and 

16 help arrived. And then both agreed that he ran away. Why 

17 would a young black male who has got a woman who has got a 

18 stab wound to her neck run away, even if it is self-defense 

19 that she is doing that? Because he panicked. He ran. I 

20 don't expect you to forgive him, but I expect you to 

21 understand his emotional response to the situation. He 

22 waited as long as he could, was trying to make sure Cynthia 

23 Nelson did not die. That is not what a murderer does. 

24 

25 

Now, did the cops catch him? No. He turns himself in 

to law enforcement. Does he immediately clam up and take 
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1 the Fifth Amendment? No. He talks to Detective Litchfield 

2 for 30 minutes. He explains everything. He talks to him. 

3 He answers their questions. He does exactly what a person 

4 who hasn't done anything does. He's not scared. He did 

5 what he was supposed to. 

6 A woman comes at him. Everybody agrees; Cynthia Nelson 

7 came at him. A woman is injured. Either she's attacking 

8 him and he attacks back or she is attacking with a knife and 

9 he defends himself. Any way you look at it, he has done· 

10 nothing wrong in that department. He is not going at her; 

11 he is not att~cking her. She is attacking him. He defends 

12 himself. He uses his marshal arts. Detective Litchfield 

13 told you his father is a black belt. He trains his son. 

14 'Detective Litchfield said that. He knows what to do. 

15 And if this is a murder and he is so mad at Cynthia 

16 . Nelson that he is going to conceal a knife in his hand and 

17 • stab her to kill her, why would he hit her only once? This 

18 is not that big of a target. Cynthia Nelson was a very 

19 large woman. ·No. He doesn't. There are no multiple stab 

20 wounds.· This is not "I am mad at you," or "I'm mad at you," 

21 or "I'm.mad at you." This is self-defense. She's ·coming at 

22 him. He defends himself using his marshal arts. The knife 

23 goes back on Cynthia Nelson. 

24 Now, the forensic pathologist told you, "We said it was 

25 a homicide because of the wounds and because of what the 
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1 police say. No autopsy is done in a vacuum." 

2 Now, what do you think the forensic pathologist would 

3 have said about the cause of death if they had been told 

4 that the defendant has demonstrated a marshal arts move that 

5 causes this to happen, would they have investigated? I 

6 asked Detective Litchfield if he asked Antonio to 

7 demonstrate. Did he take off the handcuffs? No. He didn't 

8 because of officer safety. It makes sense if you're going -

9 - if you're going to hand a knife to a murder suspect, not 

10 to take the handcuffs off. This is not a knife. This would 

11 have been a great demonstration for Detective Litchfield to 

12 use, but he didn't. Why? Because he. felt he had the 

13 suspect already. He was getting ready to arrest him for 

14 murder. There's no need to look for another reason. I made 

15 sure to ask. 

16 These are the facts that came out from both Akera and 

17 Shareema. Did Antonio Scott know Cynthia Nelson was going 

18 to be there? Both said "no." Did Cynthia Nelson come at 

19 Antonio Scott? Both said "yes." A person has a right to 

20 defend themselves from an attack. Cynthia Nelson went at 

21 Antonio Scott. What did Antonio Scott do after Cynthia 

22 Nelson was injured? He is the one that tried to save her 

23 life. He is the one that kept his head and applied pressure 

24 to the wound, which is exactly what the EMT did when he got 

25 there. Both agreed that Antonio Scott stayed with Cynthia 
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1 Nelson until help arrived. Then, he left. 

2 Now, murder is the willful killing of another with 

3 malice aforethought. The State has shown absolutely no 

4 malice, other than what Monique Chester said she heard him 
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5 say, which nobody else heard, even though there was a party 

6 of 20 people there. And she was in the car and just 

7 happened to be parked close enough to Antonio Scott, not 

8 only to hear everything, but to see him acting out what he 

9 was supposed to have done or was going to do, that she 

10 didn't bother to tell anybody for four days. 

11 Ladies and gentlemen, this is not murder. This is 

12 self-defense. A person has the right to defend themselves 

13 from attackers. That is what this was. Cynthia Nelson came 

14 at Antonio Scott. He defended himself. Unfortunately, and 

15 this is the biggest tragedy of all, Cynthia Nelson died. 

16 Not because of what Antonio Scott did, but because of what 

17 happened that night when she attacked Antonio Scott. 

18 Ladies and gentlemen, you have to find my client not 

19 guilty because the State has not proved murder; they have 

20 not shown malice. They have simply shown that Monique 

21 Chester wants some attention and Antonio Scott did the best 

22 he could to save Cynthia Nelson's iife after she attacked 

23 him. Thank you. 

24 JURY CHARGE 

25 THE COURT: Madame Foreperson, members of the jury, you 

204



205 

l have followed very patiently and listened very attentively 

2 to the presentation of the evidence in this case, and I want 

3 to thank you for that. And also the able arguments made by 

4 Solicitor Robert Ferguson on behalf of the State, and Mr. 

5 Robert Hughes on behalf of the defendant. 

6 Now, it is my duty as the trial judge under the 

7 Constitution of this state to charge and instruct you on the 

8 law that is applicable to this case. And it's your duty as 

9 jurors to accept and apply the law as I will now state it to 

10 _you. 

11 As jurors, it is your sole, exclusive duty to decide 

12 al_l the issues of fact in this case. You must determine the 

13 effect, the value, the weight, and the truth of the 

14 e~idence. Both the State and the defense have the right to 

15 expect that you will carefully consider the evidence and 

16 apply the law to that evidence. Now, ladies and gentlemen, 

17 by doing so, the State of South Carolina and the defense 

18 will receive a fair and impartial trial on this case. 

19 Now, the State of South Carolina, by the bill of 

20 indictment in this case charges the defendant, Antonio 

21 Demazio Scott, with the offense of murder. And that 

22 indictment reads as follows: That in Jasper County, on or 

23 about March 20th, 2011, with malice aforethought, Antonio 

24 Demazio Scott, did kill and ·murder Cynthia Nelson by means 

25 of stabbing, and that Cynthia Nelson did die as a proximate 
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1 result thereof on March 21st of 2011. 

2 Now, ladies and gentlemen, I remind you that the fact 

3 the defendant was arrested and charged and indicted in this 

4 case is not evidence in this case and cannot be considered 

5 by you as evidence of guilt in this case, nor did it create 

6 a presumption or inference of guilt. An indictment is 

7 simply the formal written instrument which contains the 

8 charges which are made against the defendant. It's the 

9 formal document by which the case is brought into this 

10 courtroom. 

11 Now, ladies and gentlemen, the defendant, Mr. Scott in 

12 this case, has pled not guilty to this indictment. And that 

13 plea puts the burden ori the State to prove the defendant 

14 guilty beyond a reasonable doubt. A person charged with 

15 committing a criminal offense in South Carolina is never 

16 required to prove himself innocent. I charge you that it is 

17 an important rule of law that the defendant, in a criminal 

18 trial, no matter what the seriousness of the charge may be 

19 will always: be presumed to be innocent for the crime of 

20 which an indictment was issued, unless guilt has been proven 

21 by evidence·satisfying you, the jury, of that guilt beyond a 

22 reasonable doubt. 

23 Ladies and gentlemen,· this presumption of innocence 

24 does not end when you begin your deliberations, but it 

25 accompanies the defendant throughout the trial until you, 
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1 again,. the jury,. reach a verdict based on evidence 

2 satisfying you of the defendant's guilt beyond a reasonable 
,' . . ' . -. . , 

3 doubt. 

4 Ladies and gentlemen, this presumption of innocence is 

5 like a robe of righteousness that's placed about the 

6 defendant and it remains with him until it's been stripped 

7 from him by evidence satisfying you of his guilt beyond a 

8 reasonable doubt. Ladies and gentlemen, the presumption of 

9 innocence is not a mere legal theory. It's not just a legal 

10 phrase we use. It's a substantial right to which every 

11 defendant is entitled, unless you, the jury, are satisfied 

12 from the evidence of ·the defendant's guilt· beyond a 

13 reasonable doubt. 

14 Now, ladies and gentlemen, again, I told you that the 

15 State has the burden· of proving the defendant guilty beyond 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a ·reasonable doubt. The term "reasonable doubt" must be 

given its· plain and ordinary meaning. However, to the 

eiitent that•: I may define it for you, a reasonable doubt is 

the kirid of doubt that·would cause a reasonable person to 

hesitate to act in the most important of their personal 

decisions. 

Ladies and gentlemeni the defendant is entitled to 

every reason~ble doubt arising in the case. • If, upon any 

issue b:f fact essential to cdi:).viction, you have a reasonable 

doubt how that issue should be decided, you must resolve 
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l that reasonable doubt in favor of the defendant. 

2 Now, ladies. and gentlemen, some of you may have served 

3 as jurors in civil cases where you were told it was only 

4 necessary to prove that a fact is more than likely true than 

5 not true. Such as by what we call the greater weight or the 

6 preponderance of the evidence. In criminal cases, the 

7 . State's proof must be more powerful than that. It must be 

8 -beyond a reasonable doubt. 

9 Ladies and gentlemen, proof beyond a reasonable doubt 

10 is proof that leaves you firmly convinced of the defendant's 

11 guilt. Now, there are very few things in this world that we 

12 know with absolute certainty. And in criminal cases, the 

13 law does not require proof that overcomes every possible 

14 doubt. If, based on your consideration of the evidence, you 

15 are firmly convinced that the defendant is guilty of the 

16 crime charged, you must find the defendant guilty. If, on 

17 the other hand, you think there is a real possibility that 

18 the defendant is not gui:ty, you must give the defendant the 

l9 benefit of the doubt and find him not guilty. 

20 Now, I remind you, ladies and gentlemen, that you and I 

21 have certain duties to perform in this case. As the trial 

22 judge, it is my responsibility to preside over the trial of 

23 the case, and I also have the duty to rule on the 

24 adciissibility of ·the evidence that's offered during the 

25 trial. You aie tb consider only the competent evidence 
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I before you. You are to consider only the testimony which 

2 has been presented from the witness stand back here and any 

3 other exhibits which have been made a part of the record. 

4 I, ladies and gentlemen, have the additional duty to 

5 charge you the law that's applicable to this case. As the 

6 presiding judge, I'm the sole judge of the law. And it's 

7 your duty, as jurors, to accept and apply the law as I now 

8 state it to you. If you have any idea as to what the law is 

9 or what the law ought to be, and it does not agree with you, 

10 that I now tell you the law is, you must abandon this idea 

II because you are sworn to accept and apply the law exactly as 

12 I state it to you. 

13 Now, ladies and gentlemen, in every case tried in this 

14 Court before a jury, the jury becomes the sole and exclusive 

15 judge of all the facts. A trial judge cannot intimate, 

16 state, comment on, or make any statement to a trial jury 

17 about the facts in the case. Since you, the jury, are the 

18 sole judge of the facts in this case, you are not to infer 

19 

20 

21 

22 

23 

24 

25 

from what ·I've said during the progress of this trial in 

ruling upon the admissibility of evidence, or otherwise, or 

anything that I say now during the course of this 

instruction to you, that I have an opinion about the facts 

in this case. The law does not allow me to have an opinion 

about the facts of this case. Again, ladies and gentlemen, 

this is a matter solely for you, the jury, to determine. 
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1 Now, there are typically two types of evidence which 

2 are presented during a trial; that is direct evidence and 

3 circumstantial evidence. Direct evidence is the testimony 

4 of a person who claims to have actual knowledge of a fact, 

5 such as an eyewitness. It is evidence which immediately 

6 establishes the main fact to be proved. 
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7 Circumstantial evidence is a proof of a chain of facts 

8 and circumstances indicating the existence of a fact. It is 

9 evidence which immediately establishes collateral facts from 

10 which the main fact may be inferred. Circumstantial 

11 evidence is based on inference and not on personal knowledge 

12 or information. 

13 Ladies and gentlemen, the law makes absolutely no 

14 distinction between the weight or value to be given to 

15 either direct or circu..~stantial evidence. Nor is a greater 

16 degree of certainty required of circumstantial evidence than 

17 direct evidence. You should weigh all the evidence in this 

18 case. And after weighing ail the evidence, if you are not 

19 convinced of defendant's guilt beyond a reasonable doubt, 

20 you must find the defendant not guilty. 

21 Now, again, ladies and gentlemen, it is your duty to 

22 determine the credibility of the witnesses who have 

23 testified in this case. Credibility simply means 

24 believability. It's your duty as jurors to analyze and 

25 evaluate the evidence and determine which evidence convinces 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

you of its truth. Now, in determining_the believability of 

the witnesses who have testified in this case, you may 

believe one witness over several witnesses, and you may 

believe a part of the testimony of a witness and reject the 

remaining part of the testimony of that same witness. 

10 

11 

12 

13 

14 

15 

16 

You may believe the testimony of a witness in its 

entirety or reject the testimony of a witness in its 

entirety. You may consider whether any witness has 

exhibited to you any interest, bias, prejudice, or other 

motive in this case. And you can also consider the 

appearance and the manner of the witness while they are on 

the witness stand. 

Now, ladies and gentlemen, as I told you earlier, the 

rules of evidence ordinarily do not permit witnesses to 

testify to opinions or conclusions. An exception to this 

rule exists for witnesses we call expert witnesses. A 

17 witness who by education and experience have become an 

18 expert· iri some art·, science or· field or profession may state 

19 an opinion as to the relevance and material matter in which 

20 the witness claims to be an expert in, and may also state 

21 the reasons f6r the opiniori. 

22 You should consider any expert opinion received in 

23 evidence in this case; and like any other evidence, give it 

24 the weight you think it deserves. If you decide that the 

25 opiniori of an exbeit witness is not based on sufficient 
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. 1 i;,ducation and experience_, or if you conclude that the 

2 ~easons given in support of the opinions are not sound, or 

3 that the opinion is outweighed by other evidence, you may 

4 disregard the opinion entirely. An expert witness' 
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5 testimony is to be given no greater weight than that of the 

6 other witnesses, simply because the witness is an expert. 

7 And further, ladies and gentlemen, you are not required to 

8 accept an expert's opinion, even though it is not 

9 contradicted. 

10 Now, I instruct you, and emphasize that the fact that 

11 the defendant did not testify in this case is not a factor 

12 to be considered by you in any way in your deliberations and 

13 in your consideration on the question of the guilt or 

14 innocence of the defendant. It must not be considered by 

15 you in any manner whatsoever. A defendant has the 

16 constitutional right to remain silent, and the assertion of 

17 this right must not be considered by you in your 

18 deliberations·. 

19 I repeat, under your oath, you are to draw no 

20 conclusion whatsoever from the fact that the defendant in 

21 this case did not testify. The fact that the defendant did 

22 not testify should.not even be discussed in the jury room. 

23 The burden of proof as I have ·stated to you is on the State. 

24 

25 

The defendant is not required to prove his innocence. And 

the burden of proof remains on the State to prove guilt 
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1 beyond a reasonable doubt. 

2 Now, ladies and gentlemen, the indictment in this case 

3 charges the offense of murder. Now, to prove murder, the 

4 State must prove beyond a reasonable doubt that the 

5 defendant killed another with malice aforethought. 

6 Now, ladies and gentlemen, malice is hatred or ill-will 

7 or hostility towards another person. It is the intentional 

8 doing of a wrongful act without just cause or excuse, and 

9 with an intent to inflict an injury, or under circumstances, 

10 the law will infer an evil intent. 

11 Malice aforethought does not require that malice exist 

12 for any particular time before the act is committed, but 

13 malice must exist in the mind of the defendant just before 

14 

15 

16 

17 

18 

and at the time the act is committed. Therefore, there must 

be a combination of the previous evil intent and the act. 

Malice aforethought may be either express or inferred. 

Now these terms "express" and "inferred" do not mean 

different types of malice, but rather the manner in which 

19 malice may be shown to exist. That is, either by direct 

20 evidence or by inference from the facts and circumstances 

21 which are proved. 

22 Ladies arid gentlemen,, express malice is shown when a 

23 person speaks words which express hatred or ill-will for 

24 another, or when the person prepared beforehand to do the 

25 act which was later accomplished. For example, lying in 
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1 wait for a person, or any other act of preparation, going to 

2 show that the deed was within the defendant's mind, would be 

3 express malice. Ladies and g,entlemen, malice may be 

4 inferred from conduct showing a total disregard for human 

5 life. 

6 Now, ladies and gentlemen, if you find that the State 

7 has failed to prove beyond a reasonable doubt that the 

8 defendant committed murder, you may consider whether the 

9 State has proved beyond a reasonable doubt that the 

10 defendant committed voluntary manslaughter. To prove 

11 voluntary manslaughter, the State must prove beyond a 

12 reasonable doubt that the defendant took the life of another 

13 in the sudden heat of passion based on sufficient legal 

14 provocation. 

15 Now, ladies and gentlemen, both heat of passion and 

16 sufficient legal provocation must be present at the time of 

17 the killing to constitute voluntary manslaughter. Sudden 

18 heat or passion' may for a time affect a person• s self-

19 control and temporarily disturb a person's reason. The 

20 sudden heat 6f passion must be the type that would make the 

21 ordinary person unable to coolly reflect on his actions, 

22 that would produce an uncontrollable impulse to be violent. 

23 Sufficient legal provocation must be the type that 

24 would make a person of ordinary reason and caution to become 

25 enraged and to lose control temporarily. The provocation 
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I needed for voluntary manslaughter must come from some act of 

2 or related to the victim. Now, words alone, however vulgar 

3 or insulting, are not enough to be legal provocation. Where 

4 death is caused by the use of a deadly weapon, the words 

5 must be accompanied by some overt threatening act which 

6 could have produced the heat of passion. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Now, ladies and gentlemen, the exercise of a legal 

right, no matter how offensive it is to another is never 

sufficient legal provocation for voluntary manslaughter. If 

the heat of passion has cooled, or if there was enough time 

between the provocation, if any, and the killing, for the 

passion of a reasonable person to cool, the killing would 

not be voluntary slaughter. 

In describing whether a reasonable person would have 

enough time to cool off, you should consider all the 

circumstances surrounding the killing. You may consider the 

nature of the provocation, if any, the defendant's mental 

and physical state, and the circumstances and relationships 

between the parties. 

Now, ladies and gentlemen, the·defendant has raised a 

defense in thi~ case of self-defense. Self-defense is a 

complete defense and if it is established, you must find the 

defendant not guilty. The State has the burden of 

disproving self-defense by proof beyond a reasonable doubt. 

If you have a reasonable doubt of the defendant's guilt 
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1 after considering all the evidence, including the evidence 

2 of self-defense, then you must find the defendant not 
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3 guilty. On the other hand, if you have no reasonable doubt 

4 of the defendant• s guilt after considering all the evidence, 

5 including the evidence of self-defense, then you must find 

6 the defendant guilty. 

7 Ladies and gentlemen, the following elements are 

8 required to establish self-defense. First, the defendant 

9 must be without cause in bringing on the difficulty. If the 

10 defendant's conduct was the type which was reasonably 

11 calculated to and did provoke a deadly assault, the 

12 defendant would be at fault in bringing on the difficulty 

13 and would not be entitled to an acquittal based on self-

14 defense. 

15 "Ladies and gentlemen, self-defense is not available to 

16 a person who uses language which is so contemptuous that a 

17 reasonable person would expect it to bring on a physical 

18 encounter, and which did actually contribute to that 

19 physical· encounter. 

20 The second·element of self-defense is that the 

21 defendant was actually in imminent ·danger of death," or 

22 serious bodily injury, or that the defendant actually 

23 believed 'he was in imminent danger of death or serious 

24 bodily injury. If the defendant was actually in imminent 

25 danger, 'it· must be shown that the circumstances would have 
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8 
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13 

14 
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warranted a person of ordinary.firmness. and courage to 

strike the fatal blow to prevent death or serious bodily 

injury. If the defendant believed he was in imminent danger 

of death or serious bodily injury, it must be shown that a 

reasonable and prudent person of ordinary firmness and 

courage would have had that same belief. 

Now, in deciding whether the defendant actually was, or 

believed he was, in imminent danger of death or serious 

bodily injury, you should consider all the facts and 

circumstances surrounding the crime, including the physical 

condition and chiracteristics of the defendant and the 

victim. 

The defendant does not have to show that he was 

actually in danger. It is enough if the defendant believed 

15 he was in imminent danger and a reasonably prudent person of 

16 ordinary firmness and courage would have had that same 

17 belief. 

18 The defendant has the right to act on appearances, even 

19 though the defendant's beliefs may be mistaken. It is for 

20 yo6, the jury, to decide whether the aefendant's fear of 

21 immediate danger of death or serious bodily injury was 

22 reasonable and would have been felt by an ordinary person in 

23 the same situation. 

24 Ladies and gentlemen, words accompanied by hostile acts 

25 may, depending on the circumstances, establish self-defense. 
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1 Any evidence of prior difficulty between the defendant and 

2 the victim may be considered in deciding whether a threat 

3 existed, whether the defendant had a reason to believe a 

4 threat existed, and how serious that threat was. The 

5 relative sizes, ages, and weight of the defendant and the 

6 victim may be considered in deciding the appearance or 

7 actual need for force in self-defense and the amount of 
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8 force needed. Ladies and gentlemen, the threats made by the 

9 victim may be considered in determining whether the 

10 . defendant actually was or believed he was in imminent 

11 danger. 

12 Now, the•final element of self-defense is the defendant 

13 had ho other probable way to avoid the danger of death or 

14 serious bodily injury, than to act as the defendant did in 

15 the particular instance. Ladies and gentlemen, if the 

16 defendant was on the premises, the defendant had no duty to 

17 retreat before acting in self-defense. 

18 Additionally, ladies and gentlemen, a person cannot be 

19 required to.make an ·exact calculation as to the degree or 

20 amount of force which may be needed to avoid death or 

21 serious bodily injury. Therefore, in self-defense, the 

22 , defendant has the right to use the force needed to avoid 

23 , death or serious bodily harm. The force used in self-

24 

25 

defense does not have to be limited to the degree or amount 

of force used by the victim. The defendant has the.right to 
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I use so much force as appears to be necessary for complete 

2 self protection, in which a person of ordinary reason and 

3 firmness would have believed he needed to prevent death or 

4 serious bodily harm. 

5 Madame Foreperson, and members of the jury, as you 

6 retire to begin your deliberations in this case, I wish to 

7 express the hope that each of you will understand and be 

8 mindful of the importance of your duty here today. You're 

9 not called upon very often to serve as jurors and that 

10 proper performance of that duty requires that each of you 
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II will reach the heights of freeing your mind of all improper 

12 influences. 

13 You've observed during the trial of this case the 

14 presiding officer is always addressed as Your Honor. The 

15 reason· is that the Court is entrusted with the honor of this 

16 community, the honor of this state, and the honor of this 

17 country in seeing that every case tried here in this 

18 courthouse receives fair and impartial justice. Now, you, 

19 the jury, are taking into your care and keeping the honor of 

20 this community,• the• honor of this state; and the honor of 

21 this country.· 

22 Now, ladies and gentlemen, please don't get the idea 

23 that I'm trying to.tell you or 'intimate to you how I think 

24 

25 

you should decide this case. As I've already told you, 

under the laws of our state, you are the sole judge of all 
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I facts, and it would be highly improper for me to influence 

2 you in. that duty. 

3 However, ladies and gentlemen, I am vitally concerned 

4 that when a verdict's been reached, as the result of the 

5 twelve of y'all going back there, and confining your 
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6 consideration to the evidence and the law that you've heard 

7 in this courtroom, when fairly and partially, which I have 

8 every confidence you will. Ladies and gentlemen, everyone 

9 is entitled to justice in this case, both the State and the 

10 defense, and you owe no support or sympathy to anyone. The 

II Court is of the opinion that whatever verdict you reach in 

12 this case will represent truth and justice for all parties 

13 concerned. 

14 Now, Madame Foreperson, I remind you, your verdict must 

15 be unanimous. It must be the verdict of all 12 jurors. And 

16 to that end, my law clerk has prepared a verdict form. It 

17 has the case caption on it, The State of South Carolina, 

18 County of Jasper, and it reads: The State of South Carolina 

19 versus Antonio Demazio Scott. And it has two questions. 

20 The first is: We, the jury, unanimously find the following: 

21 as' to Indictment Number 2D11-GS-27-192, the charge of 

22 murder, we, the jury, unanimously find the defendant Antonio 

23 Demazio Scott not guilty or guilty. 

24 Ladies and gentlemen, please don't infer by the order 

25 that I put "not guilty" or "guilty" on the verdict form has 
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any significance. In each trial, I just reverse them. 1 

2 

3 

4 

Ladies and gentlemen, there goes on the question that 

says, if you find the defendant is guilty of murder, you are 

to stop your deliberations. Madame Foreperson, you would 

5 sign the verdict form and knock on the door and we will 

6 accept you in. 

7 However, ladies and gentlemen, if you find the 

8 defendant is not guilty of murder, you may then go on to 

9 consider whether or not he has committed the lesser-included 

10 offense of voluntary manslaughter. And it goes on to ask, 

11 as to Indictment Number 2011-GS-27-192, the charge of 

12 voluntary manslaughter, we, the jury, unanimously find the 

13 defendant Antonio Demazio Scott, and again, either not 

14 guilty or guilty. And I remind you, there is a place for 

15 the foreperson to sign the verdict form and then date it. 

16 Again, when you have reached a verdict, please knock on the 

17 jury room door and we're going to accept you back here to 

18 read your verdict. 

19 Madame Foreperson, and members of the jury, for the 

20 very last time, I'm going to send you back to your jury room 

21 and I'm going to ask you not to begin your deliberations. 

22 If there's something further the attorneys would like me to 

23 charge you on the law, I'm going to bring you back out here 

24 

25 

and charge you. If there is not, ladies and gentlemen, I'm 

going to send the verdict form, along with any other 
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1 evidence that's been entered into this case, and that will 

2 be your signal to begin your deliberations. All right? 

3 Ladies and gentlemen, I will also tell you that while 

222 

4 we have had a court reporter here during the entire trial of 

5 this case, we do not have a transcript of the case, So, for 

6 instance, you wanted to have a certain testimony repeated or 

7 heard, what we can do is bring you in here and replay it for 

8 you on the audio system; all right? 

9 Additionally, if there's any portion or all of my 

10 charges that you would further like to hear again, I will do 

11 the same thing. Bring you back out here and I will re-read 

12 it for you. All right? 

13 Again, I'm going to send you back to your jury room. I 

14 want to tell you how much I. appreciate your attention. 

15 Again, do not begin your deliberation until either we bring 

16 you back here and further charge you or I send you the 

17 verdict form and the evidence. All right? Thank you. You 

18 are excused. 

19 (1:00 P.M., 12-7-11, WHEREUPON, THE JURY EXITS THE 

20 COURTROOM AND THE FOLLOWING PROCEEDINGS ARE HELD ON THE 

21. RECORD,) 

22 THE COURT: Any exceptions or additions to the charge 

23 from the State? 

24 

25 

ASST. SOL FERGUSON: No, ma'am, Your Honor. 

THE COURT: From the defense? 
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MR. HUGHES: No, Your Honor. 

THE COURT: All right. You both have looked at and 
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3 agreed to the verdict form, I think it was back in chambers. 

4 I just want to verbally, for the record, reiterate that you 

5 have no objection, is that correct, Mr. Ferguson? 

6 ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

7 MR. HUGHES: No, Your Honor. 

8 THE COURT: All right, We'll go ahead, gentlemen. 

9 Let's make sure we have the proper evidence that's going 

10 back. 

11 (BRIEF PAUSE WHILE EXHIBITS ARE PUT IN ORDER AND 

12 ACCOUNTED FOR. THE VERDICT FORM, ALONG WITH ALL EXHIBITS 

13 ARE TAKEN BACK TO THE JURY BY THE BAILIFF AND THEY ARE 

14 INSTRUCTED TO BEGIN THEIR DELIBERATIONS.) 

15 (THE COURT RELEASES THE ALTERNATE JURORS FROM THE TRIAL 

16 IN THIS CASE AND FROM THE COURTROOM.) 

17 (3:10 PM, 12-7-11, WHEREUPON THE COURT IS NOTIFIED THAT 

18 THE JURY HAS REACHED A VERDICT AND THE FOLLOWING rs HELD ON 

19 THE RECORD.) 

20 THE COURT: Ladies and gentlemen, for those of you that 

21 

22 

have been sitting through this trial, I'm going to bring the 

jury out to read their verdict. If there is gnyone in the 

23 courtroom that cannot contain themselves when that verdict 

24 is read, I'm going to ask you to excuse yourself at this 

25 time. If there is any type of outburst whatsoever, the 
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I deputy is going to take you into custody and we'll re-visit 

2 the issue on Friday. All right? Let's bring them out. 

3 THE COURT: Mr. Hughes, go get your client. Thank you. 

4 (3:12 P.M., 12-7-11, WHEREUPON, THE JURY ENTERS THE 

5 COURTROOM AND THE FOLLOWING IS HELD ON THE RECORD.) 

6 THE COURT: All right. Is the State ready? 

7 ASST. SOL FERGUSON: Yes, ma'am, Your Honor. 

8 THE COURT: The defense now ready? 

9 MR. HUGHES: Yes, ma'am. 

10 THE COURT: Thank you. 

II MADAME CLERK: Madame Foreperson, have you reached a 

12 verdict? 

13 MADAME FOREPERSON: Yes, ma'am, we have. 

14 THE COURT: If you will please publish the verdict. 

15 MADAME CLERK: The State of South Carolina v. Antonio 

16 Demazio Scott, we, the jury, unanimously find the following 

17 as to Indictment Number 2011-GS-27-0192, the charge of 

18 murder, we, the jury, unanimously find the defendant, 

19 Antonio Demazio Scott, guilty. 

20 THE COURT: Ladies and gentlemen of the jury, if that 

21 was your verdict, will you please indicate by raising your 

22 right hand? 

23 (ALL TWELVE JURORS RAISE THEIR HANDS.) 

24 THE COURT: All right. Ladies and gentlemen, I'm going 

25 to go through and individually poll you. My question is 
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1 going to be as follows. I'm going to ask you if this is 

2 your verdict and if this is still your verdict. When your 

3 name is called, just indicate by saying "yes" or "no". All 

4 right? Vaughn Goodall, is this your verdict? 

5 MR. GOODALL: Yes, ma'am. 

6 THE COURT: Is it still your verdict? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GOODALL: Yes, ma'am. 

THE COURT: David Shipes. Sir, is this your verdict? 

MR. SHIPES: Yes, ma•·am. 

THE COURT: Is it still your verdict? 

MR. SHIPES: Yes, ma'am. 

THE COURT: Arinn Poston. Sir, is this your verdict? 

MR. POSTON: Yes, ma'am. 

THE COURT: Is it still your verdict? 

MR. POSTON: Yes, ma'am. 

THE COURT: Dometric Lewis. Sir, is this your verdict? 

MR. LEWIS: Yes. 

THE COURT: Is it still your verdict? 

MR. LEWIS: Yes. 

THE COURT: Abigail Gomez. Is this your verdict? 

MS. GOMEZ: Yes. 

THE COURT: Is it still your verdict? 

MS. GOMEZ: Yes. 

THE COURT: Rachael Wilson. Is this your verdict? 

MS. WILSON: Yes. 
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1 THE COURT: Is it still your verdict? 

2 MS, WILSON: Yes. 

3 THE COURT: Chester Newton. 

4 MR. NEWTON: Yes. 

5 THE COURT: Is this your verdict? 

6 MR. NEWTON: Yes, Your Honor. 

7 THE COURT: Is it still your verdict? 

8 MR. NEWTON: Yes, Your Honor. 

9 THE COURT: Kerry Raymond. Sir, is this your verdict? 

10 MR. RAYMOND: Yes. 

11 THE COURT: Is it still your verdict? 

12 MR. RAYMOND: Yes. 

13 THE COURT: Shirlayne Albergottie, is this your 

14 verdict? 

15 MS, ALBERGOTTIE: Yes, ma I am. 

16 THE COURT: Is it still your verdict 7 

17 MS. ALBERGOTTIE: Yes. 

18 THE COURT: Louis Aiken? 

19 MR. AIKEN: Yes. 

20 THE COURT: Is this your verdict? 

21 MR. AIKEN: Yes. 

22 THE COURT: Is it still your verdict? 

23 MR. AIKEN: Yes. 

24 THE COURT: Zachary Smith. Sir, is this your verdict? 

25 MR. SMITH: Yes. 

226



l 

2 

3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

THE COURT: Is it still your verdict? 

MR. SMITH: Yes. 

THE COURT: Robert Priester. 

MR. PRIESTER: Yes. 

THE COURT: Is this your verdict, sir? 

MR. PRIESTER: Yes. 

THE COURT: And is it still your verdict? 

MR. PRIESTER: Yes. 

THE COURT: Is anything further required of this jury 

from the State? 

ASST. SOL FERGUSON: No, ma'am, Your Honor. 

THE COURT: From the defense? 

MR. HUGHES: No, Your Honor. 

THE COURT: All right. Ladies and gentlemen of the 
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jury, I want to thank you for your hard work here this week. 

These cases are not easy to sit on, and I appreciate and 

understand that, particularly when there's a death involved. 

But I know you-all have worked hard and you've been very 

diligent and we appreciate that. On behalf of the State and 

the defense, we are grateful for your service. You have 

helped us not only resolve this case, but many others that 

22 • were on the docket this week that are going to be before us. 

23 At this time, I'm going to go ahead and excuse you from 

24 your jury service. If you would like to stay for Mr. 

25 Scott's sentencing, you are welcome to, but, of course, you 
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are not required to. Also, ladies and gentlemen, at this 

time, you are. permitted to discuss this case, if you would 

like. Sometimes the attorneys, or a witness, may ask you a 

4 question of what you thought about something, and that is 

5 permissible, but you do not have to speak about the case in 

6 any way. If someone wants to ask you a question and you are 

7 not interested in talking about the case, simply say, "No, 

8 

9 

thank you" and go on your way. If someone were to persist, 

I want you to call up to Ms. Bostick's office, give her 

JO their name, and I will take care of them. All right? 

11 

12 

13 

So ladies and gentlemen, at this time, I'm going to go 

ahead and excuse you. If you would like to leave, now is 

the time to go. After that, if you would like, you can 

14 remain and stay where you are. I will sentence Mr. Scott 

15 and then I can excuse you after that as well. So if anyone 

16 wants to leave, again, now is the time to do it. All right? 

17 cioes anyone want to leave? Does anyone want to go? All 

18 right. Very well. Well, you go ahead and take a seat. And 

19 if you want to come forward. 

20 ASST. SOL. FERGUSON: We have the ·sentencing sheet 

21 printing, Your Honor. 

22 THE COURT:· Thank you. 

23 ASST. SOL. FERGUSON: It's in our back office and 

24 coming right up. 

25 THE COURT: Thank you. Obviously, I've tried the case, 
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4 

5 

6 

Mr. Fergu.son. I don't think I need to hear too much more 

from you. 

ASST. SOL FERGUSON: Yes, ma'am. 

THE COURT: I do need to know what Mr. Scott's prior 

record is, though. 

ASST. SOL FERGUSON: Yes, ma'am. 1998, minor 

7 possession of alcohol; 1999, simply assault and battery, 

8 trespassing; 2004, assault and battery of a high and 

9 aggravated nature; 2009, malicious injury to personal 

229 

10 property; 2010, criminal domestic violence, first; malicious 

11 injury to personal property. Later in 2010, criminal 

12 domestic violence, second offense. From 2000 in the State 

13 of New York, criminal possession of a controlled substance, 

14 fifth, attempt to sell. I think that's fifth degree, not 

15 fifth offense. And that is the extent of his criminal 

16 record, Your Honor. 

17 AGENT HERD: Your Honor, if it would please the Court, 

18 he is also presently under probation. I'll be serving him 

19 with a citation for the new conviction and financial 

20 arrears. Would you like me to serve that now? 

21 THE COURT: If you'd like to serve it now. 

22 AGENT HERD: Your Honor, he's been served with citation 

23 CC27, 11, Number 12. And I'm charging him with violating 

24 

25 

condition six, the new conviction. And also with his 

monetary arrearages at this time. 
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1 THE COURT: All right. And the victim of the CDV that 

2 he's on probation for, the CDV second, is that Akera Nelson? 

3 AGENT HERD: It is, Your Honor. And she's the daughter 

4 of the victim in this case. 

5 THE COURT: All right. Mr. Hughes? 

6 MR. HUGHES: Your Honor, you've heard most of his 

7 story. He's 32 years old, father of four. He is actually a 

8 pretty good guy. I've spent a number of hours talking to 

9 him. He has always felt somewhat responsible, even though 

10. he still tells me that it was a self-defense matter, he did 

11 

12 

13 

14 

15 

feel responsible. That's the reason why I wanted the 

involuntary, because he did feel responsible for her death; 

even though he denies that he caused it, he felt responsible 

for it. 

Your Honor, we're asking that you show mercy to him. I 

16 understand there is a long road ahead of him; there is in 

17 any sentence. We're asking for the minimum in this matter, 

18 Your Honor. This isn't like -- you heard the facts, he 

19 didn't go searching for the victim; the victim came to him. 

20 There was an altercation. The victim was the aggressor in 

21 some matters. This is not someone who went searching for 

22 his victim. 

23 This is a horrible accident; a horrible mistake that 

24 has taken someone from their family. And we're asking that 

25 you show lenience to Mr. Scott, that you do give him the 
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1 minimum in this. He is 32 years old. He will be an old man 

2 before he's even eligible for parole, Your Honor. 

3 THE COURT: Anything further from anyone? 

4 ASST. SOL. FERGUSON: No, ma'am, Your Honor. 

5 THE COURT: Mr. Scott, clearly you have a history of 

6 • criminal domestic violence and aggression issues with having 

7 a previous ABHAN on the record. The only redemption that I 

8 see in any of what I've heard during the trial of this case 

9 is your attempt when you did realize that Ms. Nelson was 

10 having a severe problem, you did attempt to stop the 

11 bleeding with your shirt, and I do give you some credit for 

12 that. Again, a jury's convicted you. Obviously, you've 

13 been found guilty of murder. Do we have the sentencing 

14 sheets? 

15 

16 

ASST. SOL. FERGUSON: Yes, ma'am. 

THE COURT: Indictment Number 2011-192, it is for 

17 murder. The sentence of this Court, that you should be 

18 committed to Department of Corrections for a period of 30 

19 years. Good luck to you, sir. 

20 MR. HUGHES: Thank you, Your Honor. 

21 AGENT HERD: Your Honor, on the probation matter, we 

22 just terminate the probation case and then a civil judgment? 

23 THE COURT: Absolutely. 

24 ASST. SOL. FERGUSON: Thank you, Your Honor. 

25 MR. HUGHES: Thank you, Your Honor. 
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At a Court of General Sessions, convened jon] AJrijl19, 2011, the Grand Jurors of 
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Murder I Murder , ,1 

That in Jasper County on or about March 20, 2011, with malice aforethought, 

Antonio Demazio Scott did kill and murder Cynthia Nelson by means of stabbing, 

and that Cynthia Nelson did die in Essf c£lliimy as a proximate result thereof on 
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Laws (1976), as amended. 
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STATEMENT OF ISSUE ON APPEAL 

Whether the trial court reversibly erred by failing to instruct the jury with 

involuntary manslaughter where there was evidence in the record indicating the knife wound 

to the deceased's neck was unintentionally caused by Appellant's defensive martial arts 

maneuver while he was acting in self-defense? 
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STATEMENT OF THE CASE 

Appellant Antonio Scott was indicted on April 19, 2011 by the Jasper County grand 

jury for murder. R. 28, lines 2-9; R. 202 (Indictment). His case proceeded to trial before the 

Honorable Carmen T. Mullen and a jury from December 5th through 7th, 2011. R. 1. 

Robert Hughes (Counsel) represented Appellant, while Robert Ferguson represented the 

State. R. 1. 

The jury found Appellant guilty as charged. R. 193, lines 15-23. The trial court 

imposed a sentence of thirty years. R. 200, lines 16-19; R. 204 (Sentence sheet). 
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STATEMENT OF THE FACTS 

Appellant Antonio Scott was at the apartment of his sister, Shareema Behlin 

(Behlin), on the evening of March 20, 2011. Specifically, he was waiting for his son's 

mother, Akera Nelson (Akera), to drop his son off with him. R. 86, line 10-R. 87, line 13. 

Unknown to Appellant or Behlin, Akera's mother, Cynthia Nelson (Nelson), accompanied 

Akera in her vehicle. Shortly after Akera arrived, Nelson's mother entered Behlin's 

apartment uninvited, and began cursing Appellant. Specifically, Nelson told Appellant, 

"mother fucker, I'm tired of you beating on my daughter." R. 87, line 20-R. 88, line 19; R. 

92, lines 15-21; R. 93, lines 10-13. The two argued in the apartment while Akera, Belin, 

and Child stood by. R. 108, lines 1-24. 

According to Akera, Appellant struck Nelson on the right side, and neither Akera 

nor Behlin saw a weapon in Appellant's hands at that time.1 R. 88, line 17-R. 89, line 23; 

R. 106, lines 4-5; R. 107, lines 9-12; R. 107, line 21; R. 108, lines 15-16. According to 

testimony from Investigator Daniel Litchfield (Litchfield), of the Ridgeland Police 

Department, Appellant later confessed to him that Nelson pulled something shiny and silver 

from her pocket during the argument, and came towards Appellant.2 R. 99, line 12-R. 100, 

line 1. Appellant stated he stepped to the side and performed a martial arts move, pushing 

Nelson's elbow up, which in turn caused Nelson to be stabbed in the throat.3 R. 100, lines 

1 Although Akera stated she saw a knife in Appellant's hand when she entered the 
apartment, she did not see a knife when Appellant struck Nelson. Behlin testified that 
Appellant hit Nelson with the inside of his hand. R. 88, lines 3-21; R. 108, lines 15-16. 
Akera also testified that the apartment was not dark, but well lit. R. 89, line 24-R. 90, 
line 3. 

2 Appellant turned himself in to authorities. R. 102, lines 8-12. 

3 Litchfield demonstrated this maneuver before the jury. R. 100, lines 4-21. 
5 
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1-3. Litchfield also testified on cross-examination that he knew Appellant's father, who had 

a black belt in martial arts, and that Appellant's father taught Appellant. R. 102, line 23-R. 

103, line 1. 

Nelson fell to the couch in Behlin's apartment, and Appellant used his own shirt to 

apply pressure to the cut on the left side of Nelson's neck at the jaw line. R. 91, lines 2-5; R. 

106, lines 10-17; R. 108, lines 15-R. 109, line 22. When police arrived, Appellant left out 

the back, and Akera followed after. R. 91, lines 6-9; R. 94, lines 3-9. Nelson was taken to 

the hospital, and was declared brain dead at 10:05 pm on March 21, 2011. R. 113, lines 16-

18. 

Dr. Lee Marie Tormos (Dr. Tormos) was the forensic pathologist who autopsied 

Nelson on March 24, 2011. R. 118, lines 2-7. She confirmed that Nelson died from blood 

loss due to the single stab wound to the neck. R. 118, lines 12-13; R. 123, lines 20-22. 

Although Dr. Tormos categorized the death as a homicide, she agreed the wound was 

consistent with accident as well. R. 125, line 4-5; R. 132, lines 12-15. Furthermore, on 

cross-examination, Dr. Tormos confirmed that there were no defensive wounds on Nelson. 

R. 126, lines 2-14. Finally, after demonstrating the martial arts maneuver with Counsel, Dr. 

Tormos confirmed that the movement demonstrated could have accidentally inflicted the 

wound to Nelson, and that there would be no marks on Nelson's wrist or arm.4 R. 127, line 

2-R. 128, line 22. 

During discussions regarding jury instructions, Counsel sought, inter alia, 

instructions on self-defense and involuntary manslaughter. R. 146, line 1-R. 147, line 23; 

4 Contrary to the State's assertion at trial, Dr. Tormos also indicated that Counsel did not 
move her wrist during the demonstration, but that the movement of her forearm by Counsel 
could have resulted the wound to Nelson. R. 130, lines 18-23. 
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R. 149, line 1-R. 151, line 25. The trial court ultimately charged self-defense and 

voluntary manslaughter, yet refused to give an instruction on involuntary manslaughter. R. 

153, line 12-R. 154, line 13; R. 183, line 6-R. 188, line 4. Specifically, the court 

acknowledged that evidence of struggle over a weapon between the defendant and victim is 

sufficient for submission of an involuntary manslaughter jury instruction to the jury. R. 149, 

lines 1-8. The court interpreted the defense to be that Appellant performed a martial arts 

move to avoid being hit himself or hurt in some way. R. 147, lines 13-15; R. 149, lines 9-

14. Thus, the trial court stated the following: 

I don't see-if either what he did was self-defense or-and 
you have to believe one way or the other, either he came 
with a knife or she came with a knife. I mean, that's the 
problem I have with that. I don't see how criminal 
negligence, what he did-I mean, I don't see how under any 
circumstances he could be criminally negligent. 

R. 149, lines 19-25 (emphasis added). The State then argued that it did not "see how you 

could act in self-defense in a criminally negligent way, because it is an intentional act," 

to which the trial court agreed, "Right." R. 151, lines 20-22 (emphasis added). 

Counsel explained that Litchfield's testimony regarding Appellant's martial arts 

move, which was also demonstrated with Dr. Tormos, not only was possible, but also was 

what directly caused the death of Nelson. R. 150, lines 1-8. The trial court held "[t]hat 

would be purely self-defense." R. 150, line 9. 

The jury found Appellant guilty of murder, and the trial court imposed a sentence of 

thirty years. R. 193, lines 15-23; R. 200, lines 16-19; R. 204 (Sentence sheet). 

This appeal follows. 
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ARGUMENT 

The trial court reversibly erred by failing to instruct the jury with involuntary 
manslaughter where there was evidence in the record indicating the knife wound to 
the deceased's neck was unintentionally caused by Appellant's defensive martial arts 
maneuver while he was acting in self-defense. 

The trial court erred by failing to charge involuntary manslaughter where 

evidence was present indicating Appellant unintentionally caused Nelson's death without 

malice while engaged in the lawful activity of self-defense with reckless disregard for the 

safety of others. Investigator Litchfield testified that Appellant was taught martial arts by 

his father, who was a black belt, and that Appellant demonstrated the maneuver in 

question for Litchfield when interviewed. Litchfield also demonstrated this move for the 

jury, as did Dr. Tormos with the assistance of Counsel. Even with the knife in Nelson's 

hand rather than Appellant's, the martial arts maneuver that Appellant executed on 

Nelson could have unintentionally caused the fatal wound to the left side of Nelson's 

neck, consistent with a verdict of involuntary manslaughter. 

The law to be charged is determined from the evidence presented at trial. State v. 

Knoten, 347 S.C. 296,302, 555 S.E.2d 391,394 (2001). Reversible error is committed if 

the trial court fails to give a requested charge on an issue raised by the evidence. State v. 

Hill, 315 S.C. 260, 262, 433 S.E.2d 848, 849 (1993). Moreover, when determining 

whether the evidence requires a charge on a lesser included offense, the court views the 

facts in the light most favorable to the defendant. See Knoten, 347 S.C. at 302, 555 

S.E.2d at 394 (providing a court must view the facts in the light most favorable to a 

defendant when determining if evidence required a charge on the lesser included offense 

of involuntary manslaughter). 
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"Importantly, our courts have long emphasized that to warrant a court's 

eliminating the offense of manslaughter, it should very clearly appear that there is no 

evidence whatsoever tending to reduce the crime from murder to manslaughter." State v. 

Brayboy, 387 S.C. 174,180,691 S.E.2d 482,486 (Ct. App. 2010); see also State v. Cole, 

338 S.C. 97, 101, 525 S.E.2d 511, 513 (2000); State v. Burriss, 334 S.C. 256, 265, 513 

S.E.2d 104, 109 (1999); Casey v. State, 305 S.C. 445,447,409 S.E.2d 391, 392 (1991). 

Thus, a request to charge a lesser-included offense is properly refused only when there is 

no evidence that the defendant committed the lesser rather than the greater offense. 

Casey, 305 S.C. at 447,409 S.E.2d at 392. 

Involuntary manslaughter is the unintentional killing of another without malice, 

but while engaged in an unlawful activity not naturally tending to cause death or great 

bodily harm; or (2) the unintentional killing of another without malice, while engaged in 

a lawful activity with reckless disregard for the safety of others. State v. Crosby, 355 S.C. 

47, 51-2, 584 S.E.2d 110, 112 (2003); see also State v. Light, 378 S.C. 641, 648, 664 

S.E.2d 465, 468 (2008); Burriss, 334 S.C. 256, 265, 513 S.E.2d 104, 109 (1999). Further, 

evidence of a struggle over a weapon between a defendant and victim supports 

submission of an involuntary manslaughter charge. Tisdale v. State. 378 S.C. 122, 125, 

662 S.E.2d 410,412 (2008) Casey, 305 S.C. at 447,409 S.E.2d at 392. 

Moreover, "a self-defense charge and an involuntary manslaughter charge are not 

mutually exclusive, as long as there is any evidence to support both charges." 378 

S.C. at 650, 664 S.E.2d at 470. Thus, "when there is a factual issue as to whether the 

[killing] was committed intentionally in self-defense or was committed unintentionally, then 
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the defendant is entitled to both charges as there is 'any evidence' to support each charge." 

Id. 378 S.C. at 651,664 S.E.2d at 470. 

In the case at bar, evidence is present in the record which, when viewed in the 

light most favorable to Appellant, supports the charge of involuntary manslaughter. First, 

the testimony of Litchfield and Dr. Tormos readily indicate that Nelson's death may have 

been unintentionally caused. Appellant's statement to Litchfield indicated that Appellant 

reacted to a knife attack by Nelson. R. 99, line 12-R. 100, line 1; R. 100, lines 1-3. 

Litchfield also indicated that Appellant had martial arts training from his father, but was 

not certain regarding the level of Appellant's skill. R. 102, line 23-R. 103, line 1. 

Additionally, Dr. Tormos testified that the wound to Nelson's neck could have 

been accidental. R. 125, line 4-5; R. 132, lines 12-15. More importantly, after going 

through the in-court demonstration of the martial arts maneuver with Counsel, Dr. 

Tormos indicated that it was indeed possible for the wound to Nelson's neck to be 

inadvertently caused by such a move. R. 127, line 2-R. 128, line 22. 

Second, the record contains evidence that Appellant was engaged in the lawful 

activity of self-defense at the time Nelson was unintentionally killed. See, e.g., Light, 

378 S.C. at 649, 664 S.E.2d at 469 (explaining the elements of self-defense). As Akera 

stated, Appellant did not know Nelson was coming with her to drop off Appellant's son. 

Also, Nelson unexpectedly entered Behlin's apartment and began cursing and arguing 

with Appellant. R. 87, line 20-R. 88, line 19; R. 92, lines 15-21; R. 93, lines 10-13. As 

Litchfield indicated, Appellant stated he saw Nelson take out a shiny silver object from 

her pocket and come at him with it. R. 99, line 12-R. 100, line 1. Therefore, under these 

circumstances, Appellant was without difficulty bringing on the difficulty, and had the 
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right to act on the appearances that he was being attacked by Nelson with a knife. See, 

~' State v. Nichols, 325 S.C. 111, 117, 481 S.E.2d 118, 121 (1997) (citing State v. 

Jackson, 227 S.C. 271, 87 S.E.2d 681 (1955), and State v. Rash, 182 S.C. 42, 188 S.E.2d 

435 (1936). In response, Appellant performed a martial arts maneuver, apparently not 

only intended to get out of the way of an attack, but also to counter attack. R. 100, lines 

1-3. Accordingly, Appellant was engaged in the lawful activity of self-defense at the 

time he caused Nelson to be stabbed in the neck. 

Third, evidence is present in the record indicating Appellant's martial arts move 

was conducted with reckless disregard for the safety of others. Specifically, Dr. Tormos 

confirmed that the movement demonstrated could have inflicted the wound to Nelson, and 

that the wound could have been accidental. R. 127, line 2-R. 128, line 22. Additionally, 

pursuant to Appellant's statement to Litchfield, the maneuver performed was in response to 

a knife attack and specifically would have handled the forearm of Nelson's knife-wielding 

arm. R. 99, line 12-R. 100, line 1; R. 100, lines 1-3. As a result, such testimony is 

evidence of a physical struggle between Appellant and Nelson with the knife. Accordingly, 

Appellant was entitled to a jury instruction on the lesser-included offense of involuntary 

manslaughter, and the trial court reversibly erred by failing to do so. See, e.g., Tisdale, 

378 S.C. at 125, 662 S.E.2d at 412; Casey, 305 S.C. at 447,409 S.E.2d at 392. 

Furthermore, the trial court's concern that it could not charge both self-defense 

and involuntary manslaughter under the circumstances of this case was also erroneous. 

The South Carolina Supreme Court has already held that "a self-defense charge and an 

involuntary manslaughter charge are not mutually exclusive, as long as there is any 

evidence to support both charges." Light, 378 S.C. at 650, 664 S.E.2d at 470. As indicated 

11 

247



above, evidence was present in the record supporting both a self-defense charge--which the 

trial court gave-and an involuntary manslaughter charge--which the court did not give. 

Therefore Appellant was entitled to both charges of self-defense and involuntary 

manslaughter because there was a factual issue for the jury to determine as to whether the 

killing was committed intentionally in self-defense or was committed unintentionally." Id. 

378 S.C. at 651,664 S.E.2d at 470. 

Finally, Appellant was prejudiced by the trial court's failure to give an 

involuntary manslaughter jury instruction. Appellant's defense was not that his actions 

did not result in Nelson's death; rather, Appellant's defense was that he was either 

justified in killing her, or that his reckless actions unintentionally resulted in her death. 

However, Appellant was denied the opportunity to have the jury consider a lesser-included 

offense when deliberating his case. See, e.g., Hill. 315 S.C. at 262, 433 S.E.2d at 849 

( stating reversible error is committed if the trial court fails to give a requested charge on 

an issue raised by the evidence). Thus, Appellant was prejudiced by the trial court's 

refusal to charge involuntary manslaughter. As a result, Appellant seeks reversal of his 

conviction, and a new trial granted. 
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CONCLUSION 

For the foregoing reasons, Appellant Antonio Scott respectfully requests reversal of 

his conviction,.and remand for a new trial. 

This 13th day ofJune 2013. 

Respectfully submitted, 

ft,¥ BenjaminJ. Tripp 
Appellate Defender 

ATTORNEY FOR APPELLANT 
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APPELLANT'S STATEMENT OF ISSUE ON APPEAL 

Whether the trial court reversibly erred by failing to instruct the jury with involuntary 

manslaughter where there was evidence in the record indicating the knife wound to the victim's 

neck was unintentionally caused by appellant's defensive martial arts maneuver while he was 

acting in self-defense? 

IV 
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STATEMENT OF THE CASE 

On March 20-21, 2011, appellant Antonio Scott murdered Cynthia Nelson in Ridgeland, 

S.C. (R. pp. 28, 29, 193-97). Appellant was arrested on March 21, 2011 for Nelson's murder. 

(R. pp. 98-104). Appellant was subsequently indicted on April 11, 2011 by the Jasper County 

grand jury for murder (2011-GS-27-216). (R. pp. 1, 28, 29, 33, 34). Appellant was represented 

by Robert Hughes, Esquire. (R. p. 1 ). Appellant proceeded to trial December 5-7, 2011 before 

the Honorable Carmen T. Mullen and a jury. (R. pp. 1, 193-200). At the conclusion of the trial, 

the jury found appellant guilty of murder. (R. pp. 193-97). Judge Mullen sentenced appellant to 

thirty (30) years imprisonment for murder. (R. pp. 197-200). 

1 

258



RESPONDENT'S STATEMENT OF FACTS 

On the night of March 19, 2011, the victim Cynthia Nelson ("Cynthia") called police in 

reference to appellant, Antonio Scott, her daughter's boyfriend and the father of Cynthia's 

grandchild, being outside the front door of her apartment trying to break in. (Tr. pp. 98-99). 

Cynthia was outside her home in her car when she witnessed appellant at the front door of her 

apartment and called police using her cell phone. (R. pp. 17-23, 71-73). Ridgeland City Police 

Officers Kevin Smith and Rob Nelson responded to the scene; however, by the time the officers 

arrived appellant was gone. (R. pp. 71-72). When appellant realized the victim had called 

police, he threw away the knife he was carrying and hid in a nearby garbage dumpster. (R. pp. 

72, 75-85). At Cynthia's request, Officer Smith searched her home to niake sure appellant was 

not in her home and it was safe for Cynthia to enter. (R. p. 72-73). Officer Smith eventually 

talked to appellant on the phone, and appellant admitted he had called Cynthia. (R. p. 72). 

The following day, March 20, 2011, Ms. Monique Chester, a resident of Baytree 

Apartments, was attending a wake at a residence located behind Baytree Apartments. The wake 

was for appellant's cousin who had recently died. While there, Ms. Chester overheard appellant 

talking about what had occurred the previous evening. Appellant told a fellow family member 

that he had tried to kill Cynthia the night before, but she had called the police. Appellant stated 

he had hid in a dumpster to avoid being arrested by police, and he had thrown the knife 

somewhere. Appellant also stated that the next time he saw Cynthia he was going to stab her. 

(R. pp. 75-85). 

On the same date, March 20, 2011, the victim's daughter, Akera Nelson ("Akera") and 

Cynthia drove to appellant's sister's (Shareema Behlin' s) apartment because appellant had 
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requested that the victim's daughter (Akera) bring their son to him at his sister Shareema's 

apartment. Shareema also lived in Baytree Apartments. Akera and the child entered Shareema' s 

apartment. Cynthia remained in the vehicle. Cynthia's daughter, Akera, saw a knife in 

appellant's hand when she entered Shareema's apartment and appellant got up of the couch. 

Appellant knew Cynthia was outside in the vehicle and stated to Akera with the knife in his 

hand: "Is this how you wanna do things?" "You gonna let your mom come between us?" Akera 

told appellant: "Its not that serious. Chill out." Akera continued to try and calm appellant down 

and while doing so put her son down on a chair. About one (1) minute later, Cynthia got out of 

the car and entered the apartment where her daughter and grandson were, and Cynthia told 

appellant she was not going to put up with him beating her daughter any more. I (R. pp. 86-98, 

105, 108, 115-25, 154-58, 160-161). 

Appellant started arguing with Cynthia. At this point, Akera could no longer see the 

knife in appellant's hand. Akera then witnessed appellant strike Cynthia one (1) time in the 

face/neck area with his fist. Appellant's sister, Shareema, testified at trial that appellant struck 

the victim in the face/neck area with the open part of his hand. Neither woman saw appellant 

and Cynthia wrestling or tussling before appellant struck Cynthia. They were just arguing. After 

appellant struck Cynthia, Cynthia then staggered forward and collapsed on the couch in the 

living room unable to speak. Blood was pouring from Cynthia's neck It was subsequently 

discovered that appellant had not just struck Cynthia with his fist but had actually stabbed her 

with the knife. The knife wound penetrated Cynthia's neck approximately two (2) and one half 

(½) inches and was stopped by a bone in her neck. The knife wound severed an artery in 

Appellant was on probation at the time of trial for CDV 2nd Offense. Akera was the victim in that offense. 
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Cynthia's neck resulting in a severe loss of blood, cardiac arrest, and eventual death.2 (Tr. pp. 

114-26, 135, 138, 145-55, 85-89, 91-92). 

Cynthia's daughter, Akema, then went in the kitchen, obtained a mop handle and swung 

it at appellant because he had attacked her mother. When Akera stopped swinging at appellant 

with the handle, appellant took off his shirt and used it to try to stop the bleeding from Cynthia's 

neck. Appellant then fled the scene going behind Baytree Apartments in the direction of where 

the wake had been the day before. Akera followed appellant but did not leave the scene. (R. pp. 

86-98). 

Appellant's sister, Shareema, called 911. (State's Ex. 1, 1st call, R. pp. 38-44). On the 

911 tape, appellants' sister can be heard telling someone to the effect "you better get out of 

here." (State's Ex. 1, 1st call). Appellant's sister was asked by the 911 operator what happened 

to the victim and Sharema stated someone stabbed her in the neck. (State's Ex. 1, 1st call). 

When appellant's sister was specifically asked who stabbed the victim, she did not answer. She 

then stated she needed to walk outside the home. Sharema then became belligerent with the 911 

operator. (State's Ex. 1, 1st call).3 

The victim's daughter, Akema, then called 91 L (State's Ex. 1, 2nd call, R. pp. 38-44). 

She informed the 911 operator her boyfriend, appellant Antonio Scott, had struck her mother 

with his fist but she did not know what he had in his hand at the time. She informed the 911 

2 
The victim, Cyntia, was first taken by E.M.S. to a local hospital and then, because of her condition, she was 

transported to a hospital in Savannah, Georgia. She died there on March 21, 2011 as a result of the stab wound to 
her neck just below the ear. (Tr. pp. 72-86, 140-5 5). 
3 

When police responded one {l) of the officers was wearing a body camera that showed the jury exactly 
what occurred when police arrived at the scene. (State's Ex. 2, Video). Police attempted to interview appellant's 
sister Shareema but she was not cooperative in the initial investigation. The victim's daughter, Akera, was present 
at the scene and was cooperative and related to police how appellant had attacked her mother. (State's Ex. 2, 
Video). 
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operator that her mother was bleeding profusely. She also gave police a description of appellant 

and where he had run to. (State's Ex. 1, 2nd call). (R. pp. 86-98, 105, 108, 115-25, 154-58, 160-

61) 

When police arrived at the scene, appellant had already fled behind the apartment. 

Officer Rob Nelson went behind the apartment looking for appellant. When he approached a 

group of people behind the apartment complex [appellant's family] asking if they had seen 

appellant and where he had fled, the individuals told Officer Nelson to leave. The murder 

weapon, the knife, was never found. (R. pp. 86-98, 105, 108, 115-25, 154-58, 160-61).4 

Appellant was subsequently arrested on March 21, 2011 and charged with attempted 

murder.5 He was interviewed by police. Appellant claimed the victim, Cynthia, came to the 

apartment with a knife and attempted to stab him, whereupon he used, for lack of a better word, 

a martial arts move to block the attempted· stab, which resulted in the victim stabbing herself in 

the face/ neck with the knife. Appellant asserted that as the victim came at him with her knife, 

he side-stepped her and pushed her elbow up and she stabbed herself with the knife still in her 

hand. (R. pp. 95-104). Investigator Daniel Litchfield testified that appellant stated as follows: 

4 

He [appellant] told us he was there. He had an altercation, a verbal argument with 
Cynthia Nelson. During this argument, he stated that Cynthia Nelson pulled something 
shiny and silver out of her pocket, went towards him, and he stepped to the side and did a 
- - for lack of a better term, a martial arts move, pushing her elbow up, causing her to 
stab herself in the throat. 

Q: Now, did he physically show you how this occurred? 

A: Yes, sir. 

Police interviewed the victim's daughter, Akera, at the scene and she gave police a statement regarding 
what had occurred. Appellant's sister, Shareema, would not give police a statement. (State's Ex. 2). 
5 

The victim died later that day and the charge was upgraded to murder. (R. pp. 95-104, 110-25). 
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OFFICER LITCHFIELD: Be okay, Judge? 

THE COURT: Sure. 

A: Now, mind you, he was handcuffed, but he said he was standing there. She reached 
into her pocket, and when she went towards him, he said he did this and this. In other 
words, her arm went by him and he pushed the arm and she stabbed herself in the neck. 
That was his statement. 

(R. p. 99, In. 22 - p. 100, In. 15). Investigator Litchfield further testified appellant admitted he 

and the victim exchanged words before she was killed. (R. p. 100). And, appellant was 

confronted with what Ms. Chester had related he had said at the wake the day before Cynthia's 

murder. Investigator Litchfield related appellant denied he had ever threatened the victim 

before, but admitted that he and the victim had argued before and they did not like each other. 

(R. p. 101 ). Investigator Litchfield further testified that police interviewed others regarding 

Cynthia's death but they were unable to find anyone to corroborate his claim that Cynthia was 

the aggressor in the incident. (R. p. 101).6 

At the close of the trial, based on the evidence, Judge Mullen charged the jury on the 

crimes of murder and the lesser included offense of voluntary manslaughter. The trial judge also 

charged the jury on the complete defense of self-defense. Judge Mullen also instructed the jury 

that they could return a verdict of not guilty if the State failed to meet their burden of proof. The 

trial judge did not charge the jury on the offense of involuntary manslaughter or the defense of 

accident finding they were not applicable under either the factual scenario testified to by the 

6 
Appellant did not testify at trial. After the State rested, appellant presented no evidence. (R. p. 138). 

Akera also testified appellant, prior to trial, attempted to persuade her give false testimony that he was trying to stab 
her, Akera, and her mother jumped between them and was accidentally stabbed. Akera refused to testify falsely for 
appellant. 
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State or appellant's version of events. (R. pp. 134-36, 138-54).7 On appeal, appellant only 

challenges the trial judge's declining to instruct the jury on involuntary manslaughter. 

ARGUMENT 

Judge Mullen did not err in declining to charge involuntary 
manslaughter, where taking the evidence in the light most 
favorable to the defendant, the victim always had the knife in 
her possession and appellant was acting in self-defense when he 
blocked the victim's knife with a defensive move causing the 
victim to stab herself with the knife that was always in her 
hand. 

At trial, given the evidence in the record, Judge Mullen appropriately charged the jury on 

the defense of self-defense. Appellant asserts on appeal that Judge Mullen erred in refusing to 

charge the jury on involuntary manslaughter. Appellant is wrong. Judge Mullen did not err in 

refusing to instruct the jury on involuntary manslaughter. 

What Occurred Below 

The charge conference took place over the last two (2) days of trial. (R. pp. 134-36, 138-

54 ). Appellant requested a charge of involuntary manslaughter arguing the jury could find he 

acted recklessly or negligently while acting in self-defense.8 Appellant's counsel eventually 

admitted his request for an involuntary manslaughter instruction was based on the fact that the 

trial judge was going to instruct the jury on murder, voluntary manslaughter, and not guilty 

(based on self-defense) and counsel believed the jury would compromise on voluntary 

7 
Appellant admitted below the defense of accident was not applicable to the facts of this case and withdrew 

his request for a charge on the defense of accident. (R. p. 145, 11. 9-25). 
8 

Appellant's counsel argued, although he did not know, there might have been a different defensive move 
his client could have used rather than the one described by appellant to police; therefore, he was recklessly acting in 
self-defense and was entitled to an involuntary manslaughter charge. (R. p. 150, 11. 1-8). However, there was no 
testimony at trial that there was some alternative defensive move or maneuver appellant could have used. (R. pp. 
134-200). Further, there was no testimony appellant had any formal training or was an expert in martial arts. In 
fact, the only testimony was his father, who was a black belt, had taught him some martial arts moves. 
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manslaughter if they were not given a 4th option of involuntary manslaughter as well. (R. p. 14 7, 

11. 5-12, R. p. 150, 11. 16-22). The Solicitor pointed out to the Court that jury instructions must be 

based on the evidence in the record and not on defense counsel's strategic concerns about what 

the jury might or might not do with only three (3) choices. (R. p. 152, In. 20 - p. 153, In. 3). 

Judge Mullen even recessed overnight so she could study the matter further and so counsel could 

provide her with any authority supporting a charge on involuntary manslaughter. The following 

day, after receiving authority, reviewing the same, conducting further research, and hearing 

further argument on the issue, Judge Mullen determined charging involuntary manslaughter on 

this record would not be appropriate. (R. pp. 148-54). Judge Mullen thereafter instructed the 

jury on murder, voluntary manslaughter, and self-defense. As previously stated, the jury 

convicted appellant of murder. 

The Lack of Merit of this Issue 

Standard of Review 

The conduct of a criminal trial is left largely to the discretion of the trial judge, and this 

Court will not interfere unless the rights of the appellant were prejudiced. State v. Bridges, 278 

S.C. 447, 448, 298 S.E.2d 212, 212 (1982). Therefore, this Court reviews errors oflaw only and 

is bound by the trial court's factual determinations unless they are clearly erroneous. State v. 

Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). In criminal cases, the appellate court sits 

to review errors of law only. State v. Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). A 

trial court's decision regarding jury charges will not be reversed where the charges, as a whole, 

properly charged the law to be applied. State v. Rye. 375 S.C. 119, 123, 651 S.E.2d 321, 323 

(2007). If the instructions given to the jury afford the proper test for determining the issues, the 
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failure to give one side's requested instructions is not prejudicial. State v. Hughey, 339 S. C. 439, 

452, 529 S.E.2, 721, 728 (2000). 

Jury Charges 

"The law to be charged must be determined from the evidence presented at trial." State 

v. Cole, 338 S.C. 97, 101, 525 S.E.2d 511, 512 (2000). In determining whether the evidence 

requires a charge of manslaughter, the Court views the facts in the light most favorable to the· 

defendant. State v. Byrd, 323 S.C. 319,321,474 S.E.2d 430,431 (1996). For a court to refuse 

to charge a jury on manslaughter, there must be no evidence in the record tending to reduce the 

crime from murder to manslaughter. State v. Dickey. 380 S.C. 384, 669 S.E.2d 917 (Ct. App. 

2008). However, "[a]n instruction should not be given unless it is justified by the evidence." 

State v. Moultrie, 273 S.C. 532, 534, 257 S.E.2d 730, 731 (1979). "Only the law applicable to 

the case should be charged to the jury." State v. Blurton, 352 S.C. 203, 208, 573 S.E.2d 802, 804 

(2002). "If a jury instruction is provided that does not fit the facts of the case, it may confuse the 

jury." Id. Furthermore, a trial judge must be cautious in charging a lesser included offense. If a 

trial judge improperly charges the jury on a lesser included offense that is not supported by the 

facts, and the jury returns a verdict of guilty on the lesser included offense, then upon reversal of 

the conviction of the lesser included offense, the Double Jeopardy clause prevents retrial of the 

defendant on the greater offense. See Price v. Georgia, 398 U.S. 323 (1970); Gill v. State, 346 

S.C. 209, 552 S.E.2d 26 (2001)( discussing fact that prosecution on retrial of greater offense than 

that for which defendant was convicted would constitute a violation of the Double Jeopardy 

Clause); Bozeman v. State, 307 S.C. 172,414 S.E.2d 144 (1992)(finding trial counsel ineffective 

for falsely informing defendant he could be convicted of murder on retrial if he appealed and 
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succeeded in vacating his manslaughter conviction). This Court will not reverse the trial court's 

ruling regarding jury instructions unless the trial court abused its discretion. State v. Williams, 

367 S.C. 192, 195, 624 S.E.2d 443, 445 (Ct. App. 2005). When the record contains no evidence 

to support a lesser included offense, a charge on the lesser included offense should not be given. 

See State v. Smith, 363 S.C. 111, 609 S.E.2d 528 (Ct. App. 2005), referencing State v. Cooley, 

342 S.C. 63, 67-68, 536 S.E.2d 666, 668-69 (2000). 

At trial, there were two (2) versions of what occurred between the appellant and the 

victim. The State's version was appellant had threatened the victim the night before, had stalked 

her, and on the date in question, appellant stabbed her one (1) time in the face/neck area with the 

knife he had in his possession when the victim and her daughter arrived at his sister's residence. 

Appellant's version was that the victim brought the knife to his sister's apartment, tried to stab 

him with it, and he used a defensive move and blocked the knife thrust resulting in the victim 

stabbing herself with the knife she always possessed. In the State's version of how the crime 

occurred, appellant always had the knife and stabbed the victim intentionally with it. In 

appellant's version of what occurred, the victim always had the knife, and he blocked it while 

acting in self-defense, and she stabbed herself. As a result, appellant was not entitled to a charge 

of involuntary manslaughter. 

While self-defense and involuntary manslaughter are not mutually exclusive, as Judge 

Mullen correctly found, the facts of this case did not entitle appellant to an instruction on 

involuntary manslaughter. According to the State's evidence, appellant was guilty of murder. 

According to appellant's version of events, appellant was entitled to an acquittal under the theory 

of self-defense. However, under neither version of events was appellant entitled to an instruction 
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on involuntary manslaughter. 

These facts would not entitle appellant to an instruction on involuntary manslaughter 

under South Carolina law and only supported murder, voluntary manslaughter, or self-defense. 

State v. Wharton, 381 S.C. 209, 672 S.E.2d 786 (2009); State v. Reese, 370 S.C. 31, 36, 633 

S.E.2d 898, 900-01 (2006), overruled on other grounds by State v. Belcher, 385 S.C. 597, 685 

S.E2d 802 (2009); State v. Cabrera-Pena, 361 S.C. 372, 381, 605 S.E.2d 522, 526-27 

(2004)(finding defendant is not entitled to a charge on involuntary manslaughter where no 

evidence exists to support the charge). Under South Carolina law, involuntary manslaughter is 

the killing of another without malice and unintentionally while engaged in either: ( 1) an unlawful 

act not amounting to a felony and not naturally tending to cause death or great bodily harm; or 

(2) a lawful act with reckless disregard for the safety of others. State v. Smith, 391 S.C. 408, 

706 S.E.2d 12 (2011); State v. Tucker, 324 S.C. 155,478 S.E.2d 260 (1996). There is nothing in 

the record which would have entitled Appellant to an instruction on involuntary manslaughter 

because he does not fit in either of these two (2) categories. 

First, under the State's version, appellant intentionally stabbed the victim with a knife 

that he had in his possession when the victim and her daughter arrived at the apartment. State v. 

Pittman, 373 S.C. 527, 647 S.E.2d 144 (2007)( defendant not entitled to involuntary manslaughter 

instruction where after altercation with his grandfather he obtained shotgun, returned to his 

grandparents room and shot them, even though he claimed involuntary intoxication from Zoloft); 

Cabrera-Pena, 361 S.C. at 381, 605 S.E.2d at 526 (involuntary manslaughter instruction not 

warranted where accused was "engaged in unlawful, felonious and harmful conduct" at the time 
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of the incident);9 State v. Smith, 315 S.C. 547, 446 S.E.2d 411 (1994)(trial court did not err in 

refusing to instruct on involuntary manslaughter where defendant wielded knife in an intentional 

manner, because the intentional use of a dangerous instrumentality does not support the 

allegation of mere criminal negligence); Bozeman v. State, 307 S.C. 172, 177, 414 S.E.2d 144, 

147 (1992)(no evidence of mere criminal negligence in use of a dangerous instrumentality 

because the defendant intentionally fired his weapon);lO Gibson v. State, 390 S.C. 347, 701 

S.E.2d 766 (Ct. App. 2010), cert. granted March 22, 2012 ("the essence of involuntary 

manslaughter is the involuntary nature of the killing" and because co-defendant admitted he 

voluntarily and intentionally fired his weapon, the trial court properly denied the instruction on 

involuntary manslaughter to accomplice defendant); State v. Pickens, 320 S.C. 528, 466 S.E.2d 

364 (l 996)(holding where defendant admitted he intentionally shot his gun, contending he was 

acting recklessly but lawfully in self-defense, involuntary manslaughter charge was not 

warranted); State v. Morris, 307 S.C. 480, 483-84, 415 S.E.2d 819, 821-22 (Ct. App. 

1991)(noting that under involuntary manslaughter, the act must be unintentional and defendant 

intentionally shot his gun though he claimed self-defense); State v. Light, 378 S.C. 641, 664 

S.E.2d 465 (2008)(finding defendant had lawfully armed himself in self defense and was entitled 

9 
See also State v. Cooney. 320 S.C. 107, 112,463 S.E.2d 597, 600 (1995)("no error in refusal to charge 

involuntary manslaughter when the defendant admitted intentionally firing the gun, but claimed only he meant to 
shoot over the victim's head"); Harris v. State, 354 S.C. 382, 581 S.E.2d 154 (2003){PCR Court erred in granting 
relief because defendant was not entitled to involuntary manslaughter instruction where he admitted he intentionally 
fired gun, but meant to only fire warning shots); State v. Craig. 267 S.C. 262,269,227 S.E.2d 306, 310 (1976) 
(involuntary manslaughter charge not warranted where defendant intentionally fired his shotgun but claimed he 
meant to shoot over the victim's head); Douglas v. State, 322 S.C. 67, 74, 504 S.E.2d 307,310 (1998)(involuntary 
manslaughter charge not warranted where defendant admitted he intentionally fired gun into a crowd in self-defense 
despite testimony that defendant had been rushed by a group of people during a fight). 
10 

Under South Carolina law, a deadly weapon is generally defined as any article, instrument, or substance 
which is likely to produce death or great bodily harm. State v. Davis, 374 S.C. 581,649 S.E.2d 132 (Ct. App. 2007), 
referencing State v. Bennett, 328 S.C. 251,262,493 S.E.2d 845, 850-51 (1997). A knife is a deadly weapon or 
dangerous instrumentality. State v. Smith, 315 S.C. 647,446 S.E.2d 411 (1994). 
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to instruction on involuntary manslaughter where there was evidence the gun unintentionally 

discharged); State v. Brayboy. 387 S.C. at 181-82, 691 S.E.2d at 486 (holding although unlawful 

to point and present a firearm, when defendant lawfully armed himself in self defense his failure 

to immediately disarm himself when the threat subsided did not amount to unlawful pointing and 

presenting a firearm and evidence suggesting gun accidentally discharged was sufficient to 

warrant instruction on involuntary manslaughter). See also State v. Tyler, 348 S.C. 526, 560 

S.E.2d 888 (2002)("An unintentional killing resulting from an unlawful assault and battery, not 

of a character of itself to cause death, is involuntary manslaughter ... ") quoting State v. 

Chatman, 336 S.C. 149, 152-53, 519 S.E.2d 100, 101 (1999), citing C.J.S. Homicide Section 40 

(1991), other citations omitted (emphasis added).11 State v. Davis, 374 S.C. 581, 649 S.E.2d 

132 (Ct. App. 2007)(defendant was not entitled to a jury instruction on involuntary manslaughter 

where striking someone in the head with a five-pound sledgehammer would naturally tend to 

cause death or great bodily injury and there was no evidence defendant handled sledgehammer 

with reckless disregard for the safety of others but intentionally struck the victim on the head 

with the weapon). Under the State's version of what occurred, appellant would not be entitled to 

an instruction on involuntary manslaughter. 

Nor was appellant entitled to an involuntary manslaughter instruction under his version of 

events. Under appellant's version of events, the victim brought the knife with her to the 

apartment, she removed the knife from her pocket, she attempted to stab him with the knife, and 

11 
See also Smith v. Padul§, 444 F.Supp. 531 (D.S.C. 2006)(habeas corpus petitioner failed to show S.C. 

Supreme Court unreasonably applied United States Supreme Court precedent in reversing PCR Court's grant of 
relief on ineffective assistance of counsel for failing to preserve trial judge's refusal to charge involuntary 
manslaughter where S.C. Supreme Court determined Petitioner was not entitled to involuntary manslaughter 
instruction under S.C. law). 
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he blocked her stabbing thrust with his hand, resulting in the victim accidentally stabbing herself 

in the neck with the knife that was still in her hand.12 Under appellant's version of events, he 

was not acting recklessly but in self-defense. If the jury believed appellant's version of events, 

he was entitled to an acquittal but would not have been entitled to be convicted of the offense of 

involuntary manslaughter.13 As a result, appellant was entitled to an instruction on the absolute 

defense of self-defense, which he received, but not a jury instruction on involuntary 

manslaughter. 

12 

CONCLUSION 

For the above stated reasons, appellant's conviction and sentence must be affirmed. 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

Contrary to Appellant's assertion on appeal, the record reveals there was no struggle over the knife. 
According to appellant's version of events, the victim always had the knife in her hand and in her complete 
possession. Appellant simply sidestepped the victim and blocked her stabbing thrust by pushing her arm resulting in 
the victim stabbing herself. If appellant's version is true, he should not be subject to three (3) years in prison for 
such lawful and non-reckless conduct. Further, those cases cited by appellant on appeal are not apposite to the facts 
of this case. Tisdale v. State, 378 S.C.122, 125,662 S.E.2d 410 (2008) and Casey v. State, 305 S.C. 445,447,409 
S.E.2d 391 (1991) both involve the struggle over a firearm that allegedly accidentally discharged. Further, a case 
not cited by appellant, State v. Gorey. 235 S.C. 301, 111 S.E.2d 560 (1959), is not apposite or helpful to appellant. 
In Gorey, the Court found involuntary manslaughter was warranted where the testimony showed the defendant was 
negligent in voluntarily engaging in a friendly tussle with a friend while he, the defendant, had an open pocket knife 
in his, the defendant's, hand which ultimately ended up causing the victim's death. Further, Gorey was under the 
old law in which one could be convicted of involuntary manslaughter based on simple negligence not recklessness. 
And, in State v. Light, the appellant had taken a gun away from his girlfriend, stumbled backwards with the firearm 
in his hand, and he claimed it accidentally discharged killing her. The facts of this case are simply not the same. 
13 

Another way to appropriately analyze this issue is to imagine the State had requested an involuntary 
manslaughter instruction, appellant had objected, the jury was instructed on the same, the jury had returned a verdict 
of involuntary manslaughter, and appellant had been sentenced to prison. On appeal, appellant would have been 
entitled to vacation of his conviction of involuntary manslaughter because under his version of what occurred he was 
acting in complete self-defense and was not acting with recklessness by sidestepping and blocking a knife thrust by 
the victim resulting in her stabbing herself with her own knife. This appellate ground must be dismissed. 
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FEW, C.J.:  A jury convicted Antonio Scott for the murder of Cynthia Nelson.  
Scott asserts the trial court erred by not charging involuntary manslaughter because 
under his version of the facts, he unintentionally caused Nelson's death when he 
lawfully but recklessly performed a martial arts move in self-defense.  We find no 
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basis to conclude Scott acted recklessly in defending himself because the 
circumstances Scott alleges to be reckless are the same circumstances that justified 
his use of force. We affirm. 

I. Facts and Procedural History 

On March 20, 2011, first responders from Jasper County Fire and Rescue arrived at 
the home of Scott's sister to investigate a "possible stabbing."  They found Nelson 
"slumped over" on the couch with "a significant amount of blood on her clothing, 
emanating from her neck."  Upon inspecting the wound, one of the first responders 
concluded "an object or some type of weapon was . . . put into [the left side of] her 
neck." Paramedics transported Nelson to Coastal Carolina Medical Center, where 
she later died due to blood loss. 

The State indicted Scott for murder.  At trial, the State's witnesses established the 
events leading up to Nelson's death. Nelson and her daughter Akera—who has a 
child with Scott—drove to Scott's sister's apartment to drop off the child.  Nelson 
remained in the car while Akera took the child inside.  When Akera walked in, she 
and Scott began arguing. "A minute later," Nelson walked into the apartment and 
began yelling at Scott. 

Under the State's version of events, Scott had a knife in his hand when Akera 
walked in, and during the argument with Nelson, he stabbed Nelson in the neck 
with the knife. Scott's statement to police, however, described a different version 
of events.1  Investigator Daniel Litchfield testified to what Scott told the police:  

[Scott] had an altercation, a verbal argument, with 
Cynthia Nelson. During this argument, he stated that 
Cynthia Nelson pulled something shiny and silver out of 
her pocket, went towards him, and he stepped to the side 
and did a -- for lack of a better term, a martial arts move, 
pushing her elbow up, causing her to stab herself in the 
throat. 

Dr. Lee Tormos, a forensic pathologist, performed Nelson's autopsy and testified to 
his findings. Initially, Dr. Tormos stated Nelson's stab wound was not "the result 
of an accident" and was "consistent with someone having a knife in their hand 

1 Scott did not testify at trial. 
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[and] striking someone."  He further testified he had never "seen a wound like this 
that was self-inflicted," and stated, "It is not possible that this could be a self-
inflicted wound." On cross-examination, however, Scott's attorney demonstrated a 
martial arts move similar to what Scott allegedly performed and asked Dr. Tormos 
whether this move could cause a person holding a knife to stab herself in the neck.  
Dr. Tormos admitted the stabbing "could have been an accident," and 
acknowledged "[i]t is very possible" Nelson's wounds were caused by a self-
inflicted stab wound.  

Scott requested the trial court charge self-defense and involuntary manslaughter.  
The court agreed to charge self-defense but expressed concerns with charging 
involuntary manslaughter.  The court explained, "I honestly think that it has to be 
either murder or voluntary manslaughter or self-defense" because "I don't see how 
. . . under any of the circumstances he could be criminally negligent" in defending 
himself.  Scott argued the martial arts move could be considered negligent, to 
which the court responded, "[t]hat would be purely self-defense," and "[Scott] 
should be acquitted" and not "convicted of involuntary manslaughter."  The State 
agreed with the court's position, arguing a person cannot "act in self-defense in a 
criminally negligent way, because it is an intentional act."   

The court instructed the jury on murder, voluntary manslaughter, and self-defense.  
The jury found Scott guilty of murder, and the court sentenced him to thirty years 
in prison. 

II. Involuntary Manslaughter 

Involuntary manslaughter is defined as the unintentional killing of another without 
malice while engaged in (1) an unlawful activity not naturally tending to cause 
death or great bodily harm or (2) a lawful activity with reckless disregard for the 
safety of others. State v. Smith, 391 S.C. 408, 414, 706 S.E.2d 12, 15 (2011).  
Scott argues the trial court erred by not charging involuntary manslaughter because 
there was evidence he unintentionally caused Nelson's death while engaged in the 
lawful activity of self-defense with reckless disregard for her safety.2  We find no 

2 Scott asserts only that his conduct falls under the second definition of involuntary 
manslaughter. Thus, we do not address whether Scott was engaged in "an unlawful 
activity not naturally tending to cause death or great bodily harm" for the purposes 
of determining whether he was entitled to an involuntary manslaughter charge.  See 
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basis to conclude Scott acted recklessly because if he was justified in defending 
himself with the martial arts move, there is no ground on which to find he did so 
recklessly. See State v. Gibson, 390 S.C. 347, 355-56, 701 S.E.2d 766, 770 (Ct. 
App. 2010) ("The evidence presented at trial determines the law to be 
charged . . . ."). 

Scott premises his argument—that performing the martial arts move was 
reckless—on his belief that the "shiny and silver" object Nelson pulled from her 
pocket was a knife. He argues he exceeded the amount of justifiable force because 
the combination of his action and the presence of the knife created a danger to 
Nelson that could support a jury finding that he consciously disregarded the risk 
his conduct created.  See State v. Brayboy, 387 S.C. 174, 180, 691 S.E.2d 482, 485 
(Ct. App. 2010) ("Recklessness is a state of mind in which the actor is aware of his 
or her conduct, yet consciously disregards a risk which his or her conduct is 
creating." (citation omitted)).  The argument is counterintuitive.  If Nelson 
approached Scott in a manner that gave him a reasonable fear of imminent bodily 
harm, but she had no knife, Scott would be entitled to use a reasonable amount of 
force to defend himself.  See generally State v. Dickey, 394 S.C. 491, 499, 716 
S.E.2d 97, 101 (2011) (providing a person may use reasonable force in defending 
himself when he "believed he was in imminent danger" and "a reasonable prudent 
man . . . would have entertained the same belief" (citation omitted)).  However, 
under Scott's version of the facts, in which Nelson approached Scott with a knife, 
the degree of force Scott was entitled to use increased, not decreased, based on the 
heightened threat posed by the knife. See Douglas v. State, 332 S.C. 67, 72, 504 
S.E.2d 307, 309 (1998) (stating the law allows a defendant "the right to use as 
much force as required for his complete protection from loss of life or serious 
bodily harm" (citation omitted)).  Thus, the circumstance Scott relies on to argue 
he recklessly exceeded justifiable force—Nelson's possession of a knife—actually 
justifies the use of more force.  This is the basis on which the trial court refused to 
charge involuntary manslaughter, and we agree with the trial court's reasoning.   

III. State v. Light 

Scott cites State v. Light, 378 S.C. 641, 651, 664 S.E.2d 465, 470 (2008), to 
support his argument.  We find Light is inapplicable to this case because the 
supreme court's ruling in Light depended on the existence of evidence showing the 

id. (addressing only the second definition of involuntary manslaughter when the 
defendant did not seek a charge under the first definition).  
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defendant acted unintentionally. From that evidence, the court found the jury 
could infer the defendant acted recklessly.  Id.  Here, there is no evidence Scott 
acted unintentionally.  Therefore, Scott's argument that we may find evidence of 
recklessness based on the reasoning of Light is misplaced.   

In Light, the victim pulled a gun on the defendant.  378 S.C. at 645-46, 664 S.E.2d 
at 467. When the defendant "jerked the weapon out of [the victim's] hand, . . . it 
fired." 378 S.C. at 646, 664 S.E.2d at 467.  The defendant admitted he had 
possession of the gun "when it went off," 378 S.C. at 644, 664 S.E.2d at 466, but 
claimed "it was not intentional[]." 378 S.C. at 646, 664 S.E.2d at 467.  The 
supreme court found there was evidence that the defendant "recklessly handled the 
gun because . . . it fired almost immediately after he took possession of it."  378 
S.C. at 648, 664 S.E.2d at 469. 

The Light court's discussion of State v. Pickens, 320 S.C. 528, 466 S.E.2d 364 
(1996), indicates the Light court relied on evidence that the defendant 
unintentionally fired the gun to find the defendant's conduct was reckless.  In 
Pickens, the court held the defendant was not entitled to a charge of involuntary 
manslaughter when he "admit[ted] he intentionally shot his gun, but that he did so 
while acting lawfully but recklessly in defending himself."  Light, 378 S.C. at 650, 
664 S.E.2d at 470. The Light court clarified its holding in Pickens, stating, 

[A] self-defense charge and an involuntary manslaughter 
charge are not mutually exclusive, as long as there is any 
evidence to support both charges.  When there is a factual 
issue as to whether the shooting was committed 
intentionally in self-defense or was committed 
unintentionally, then the defendant is entitled to both 
charges as there is "any evidence" to support each charge.   

378 S.C. at 650-51, 664 S.E.2d at 470 (internal citations omitted).  

The evidence in Light that distinguished the case from Pickens was evidence that 
the defendant did not intentionally fire the gun.3 Light, 378 S.C. at 648, 664 

3 See also State v. Burriss, 334 S.C. 256, 265 n.10, 513 S.E.2d 104, 109 n.10 
(1999) ("Pickens may be distinguished from this case because there we based our 
decision on the fact [the] defendant admitted he shot intentionally.  Here, 
Appellant claimed the shooting was not intentional." (internal citation omitted)). 
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S.E.2d at 468-69. Thus, the Light court held an involuntary manslaughter charge 
was warranted because there was a factual issue as to whether the defendant fired 
the gun intentionally in self-defense, or unintentionally in the course of a struggle.  
378 S.C. at 651, 664 S.E.2d at 470. Here, there is no evidence Scott acted 
unintentionally.  Therefore, we find Light is inapplicable. 

IV. Conclusion 

We find the trial court correctly refused to charge involuntary manslaughter.  The 
decision of the trial court is AFFIRMED. 

KONDUROS, J., concurs. 

PIEPER, J., dissenting. 

I respectfully dissent and would find the evidence in the record warrants an 
involuntary manslaughter charge.  See State v. Wharton, 381 S.C. 209, 216, 672 
S.E.2d 786, 789 (2009) ("If there is any evidence warranting a charge on 
involuntary manslaughter, then the charge must be given.").  Accordingly, I would 
find the trial court erred by failing to charge involuntary manslaughter, and I would 
reverse and remand for a new trial.   
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CHIEF JUSTICE TOAL: Petitioner Antonio Scott was convicted of murder. On 
appeal, Scott argues that the court of appeals erred in finding that the evidence did • 
not support a jury instruction on involuntary manslaughter, and thus, in upholding 
the trial court's failure to charge involuntary manslaughter. State v. Scott, 408 S.C. 
21, 757 S.E.2d 533 (Ct. App. 2014). We affirm. 

FACTS/PROCEDURAL BACKGROUND 

On March 19, 2011, Cynthia Nelson called the police and reported that Scott 
tried to break into her apartment. Scott was allegedly resentful of Cynthia's 
disapproval of Scott's relationship with her daughter, Akera. Scott departed 
Cynthia's apartment before the police arrived. 

The following day, Scott attended a wake for his cousin in Ridgeland, South 
Carolina. At the wake, Scott told several people that he used a knife to threaten 
Cynthia's life the previous night. Scott stated that he was going to kill Cynthia the 
next time he saw her. 

Later that day, Akera and Cynthia arrived at Scott's sister's apartment in 
Ridgeland to drop off Akera and Scott's child. Akera took the child into the 
apartment while Cynthia waited outside. When Akera walked inside, Scott stood 
with a knife in his hand and asked her, "Is this how you wanna [sic] do things?" 
and "You gonna [sic] let your mom come between us?" A short time later, Cynthia 
walked in and told Scott, "I'm tired of you beating on my daughter." 1 Cynthia and 
Scott then engaged in a physical altercation, during which Cynthia was stabbed in 
the neck. 

Scott's sister called 911, and Scott initially attempted to apply pressure to 
Cynthia's wound. However, Scott fled when the police arrived, and the officers 
were unsuccessful in their attempts to locate Scott in the apartment complex. 
Cynthia later died from the wound. 

Eventually, Scott contacted a detective in the Ridgeland Police Department 
and surrendered himself. Investigator Daniel Litchfield interviewed Scott at the 
police station. Scott told Investigator Litchfield that he engaged in a verbal 
altercation with Cynthia, during which Cynthia pulled "something shiny and silver 
out of her pocket" and stepped towards Scott. Scott stated that he then executed a 

1 At the time of the altercation, Scott was on probation for criminal domestic 
violence, second offense, and Akera was the victim. 
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"martial arts move, pushing her elbow up, [ and] causing her to stab herself in the 
throat." Investigator Litchfield interviewed several other people in connection with 

. 2 
the case and was not able to locate anyone who could corroborate Scott's story. 

Scott was indicted and tried for murder. At trial, Scott did not testify and 
rested without presenting any evidence. After excusing the jury, the trial judge 
indicated that she would instruct the jury on murder, voluntary manslaughter, and 
self-defense. However, the trial judge denied Scott's request to charge involuntary 
manslaughter. 

Scott's counsel candidly admitted that he desired the involuntary 
manslaughter charge so as to avoid a compromise verdict of voluntary 
manslaughter. At no point during the charge conference did Scott's counsel ever 
specifically articulate what evidence supported an involuntary manslaughter 
charge, instead reiterating his fears of a compromise verdict. 

After closing arguments, the trial court charged the jury on the law. The 
jury deliberated for a short time and found Scott guilty of murder. During 
sentencing, the State informed the trial court that Scott had a very extensive 
criminal history and was on probation for criminal domestic violence. The trial 
court noted Scott's history of violent crime and sentenced him to thirty years' 
imprisonment. 

Scott appealed, contending that the trial court erred by failing to charge 
involuntary manslaughter. The court of appeals affirmed, Scott, 408 S.C. at 27, 
757 S.E.2d at 536, and we granted Scott's petition for a writ of certiorari to review 
the court of appeals' decision. 

STANDARD OF REVIEW 

"In criminal cases, this Court sits to review errors of law only and is bound 
by factual findings of the trial co-urt unless an abuse of discretion is shown." State 
v. Laney, 367 S.C. 639, 643, 627 S.E.2d 726, 729 (2006) ( citing State v. Wilson, 
345 S.C. 1, 5, 545 S.E.2d 827, 829 (2001)). "An abuse of discretion occurs when 

2 The closest any eyewitness came to corroborating Scott's story was Scott's sister. 
She testified that she was present when the altercation occurred, and did not see a 
knife before or after the struggle. Rather, she stated that she saw Scott strike 
Cynthia, saw Cynthia fall to the couch, and saw blood pouring down the front of 
Cynthia's body. Scott's sister did not describe Scott making a martial arts move. 
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the conclusions of the trial court either lack evidentiary support or are controlled 
by an error of law." Id. at 643-44, 627 S.E.2d at 729 ( citing State v. McDonald, 
343 S.C. 319, 325, 540 S.E.2d 464, 467 (2000)). "The refusal to grant a requested 
jury charge that states a sound principle of law applicable to the case at hand is an 
error of law." State v. Pittman, 373·S.C. 527,570,647 S.E.2d 144, 167 (2007) 
(citing Clark v. Cantrell, 339 S.C. 369, 390, 529 S.E.2d 528, 539 (2000)). 

ANALYSIS 

Scott contends the court of appeals erred in determining there was no 
evidence to support a charge of involuntary manslaughter. We disagree. 

"'The law to be charged to the jury is determined by the evidence presented 
at trial."' State v. Sams, 410 S.C. 303, 308, 764 S.E.2d 511, 513 (2014) (quoting 
State v. Hill, 315 S.C. 260,262,433 S.E.2d 848, 849 (1993)). "The trial court is 
required to charge a jury on a lesser-included offense if there is evidence from 
which it could be inferred that the defendant committed the lesser, rather than the 
greater, offense." Id. ( citations omitted). In determining whether the evidence 
requires a charge on a lesser-included offense, courts view the facts in the light 
most favorable to the defendant. Id. (citing State v. Cole, 338 S.C. 97, 101, 525 
S.E.2d 511, 512-13 (2000)). 

Involuntary manslaughter is a lesser-included offense of murder, and "is 
defined as the unintentional killing of another without malice while engaged in 
either (1) the commission of some unlawful act not amounting to a felony and not 
naturally tending to cause death or great bodily harm, or (2) the doing of a lawful 
act with a reckless disregard for the safety of others." Id. at 309, 764 S.E.2d at 514 
( citation omitted). Involuntary manslaughter requires a showing of criminal 
negligence, which "is defined as the reckless disregard of the safety of others." 
S.C. Code Ann. § 16-3-60 (2003). "'Recklessness is a state of mind in which the 
actor is aware of his or her conduct, yet consciously disregards a risk which his or 
her conduct is creating."' State v. Brayboy, 387 S.C. 174,180,691 S.E.2d 482,485 
(Ct. App. 2010) (quoting Pittman, 373 S.C. at 571,647 S.E.2d at 167). 

Here, Scott asserts that his conduct falls under the second definition of 
involuntary manslaughter, claiming the evidence demonstrates that he 
unintentionally killed Cynthia while executing a martial arts move, and therefore 
that he must have recklessly disregarded the safety of others. However, the only 
evidence presented at trial that supports Scott's version of the facts is Investigator 
Litchfield's testimony that Scott told him Cynthia charged at him with a "shiny[] 
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silver" object, at which point he executed a "martial arts move, pushing her elbow 
up, [ and] causing her to stab herself in the throat." Scott did not testify, nor did he 
offer any evidence that he was criminally negligent in executing the martial arts 
move. To the contrary, Investigator Litchfield testified that Scott's father had a 
black belt in martial arts, and that he trained Scott. Thus, the only testimony 
regarding Scott's martial arts background suggests that his actions were anything 
but reckless, and that he intentionally caused Cynthia's death. 

We acknowledge that under Scott's version of the facts, the evidence 
supported a self-defense instruction, which he received. However, on appeal, Scott 
attempts to argue that he was also entitled to an involuntary manslaughter 
instruction because the jury could have inferred that he acted recklessly in self­
defense. 3 We recently rejected this argument in State v. Sams, wherein the 
defendant "argue[d] that he acted lawfully in self-defense, but that he perhaps acted 
excessively and recklessly in doing so." 410 S.C. at 314, 764 S.E.2d at 517. We 
found that argument "tantamount to imperfect self-defense," which is a doctrine 
that "South Carolina has not expressly adopted." Id. at 315, 764 S.E.2d at 517 
(citations omitted). Moreover, we noted that "even if this Court were to accept the 
doctrine of imperfect self-defense, it is of no consequence to [ the defendant's] 
proceeding as it would, at most, entitle him to an instruction on voluntary 
manslaughter, which he already received."4 Id. at 316, 764 S.E.2d at 517 (citations 
omitted). 

Simply put, Scott has not presented any evidence that he acted with reckless 
disregard for the safety of others. As the trial court noted, if the jury accepted 
Scott's version of the facts as true, he would be entitled to acquittal because the 
killing would have been justified. See Robinson v. State, 308 S.C. 74, 79,417 
S.E.2d 88, 91 (1992) ("Self-defense is a complete defense; if established, a jury 
must find that the defendant is not guilty." (citing State v. Davis, 282 S.C. 45, 46, 
317 S.E.2d 452,453 (1984) (per curiam))). Thus, we hold that the evidence did 
not warrant an involuntary manslaughter charge. See State v. Smith, 315 S.C. 547, 
549,446 S.E.2d 411, 413-14 (1994) ("The trial court may and should refuse to 
charge on a lesser-included offense where there is no evidence that the defendant 

3 See State v. Light, 378 S.C. 641,650, 664 S.E.2d 465,470 (2008) ("[A] self­
defense charge and an involuntary manslaughter charge are not mutually exclusive, 
as long as there is any evidence to support both charges." ( citations omitted)). 

4 Scott also received a jury instruction on voluntary manslaughter. 
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committed the lesser rather than the greater offense." ( citation omitted)). 

CONCLUSION 

For the foregoing reasons, we affirm the court of appeals' decision. 

AFFIRMED. 

BEATTY, HEARN, JJ., and Acting Justice Alison Renee Lee, concur. 
PLEICONES, J., dissenting in a separate opinion. 
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JUSTICE PLEICONES: I respectfully dissent and would reverse the decision of 
the Court of Appeals because I find, viewing the evidence in the light most 
favorable to petitioner, that there is "evidence from which it could be inferred that 
[he] committed" involuntary manslaughter. State v. Sams, 410 S.C. 303, 308, 764 
S.E.2d 511, 513 (2014). Unlike the majority, I would not require that a defendant 
testify or present evidence that he acted in a criminally negligent manner in order 
to obtain such a charge but rather would review the evidence, including that 
presented by the State, to determine whether a charge was warranted. Here, there 
is evidence from which a jury could find that petitioner acted intentionally in 
moving to deflect the perceived threat, but with reckless disregard of the possible 
consequences. That petitioner is an experienced martial arts practitioner goes to 
his intent when acting and to the skill with which he executed the move, not to his 
reasoned consideration of the possibility that the consequence could be that the 
victim would stab herself in the neck. 

I would reverse the decision of the Court of Appeals and order a new trial. 
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SOUTH CAROLINA DEP,U~ OF•.C~RiEe:rtONS fx,11:krr ft 
Division .of Imn4te Servi~ 

11
'?f ~ 

AGREEMENT TO DEBIT E.fl. COOPER A(:COUNT 

Inmate's Name: SCDC #: HousingUmt: Dale: 

•Sc...e,r..\--- =>lo 1-< J • /5"-/6 

GENERAL M4]:E81AL 
•• I11mate must have 1he funds in hiSlber account to pa)'; for the materials. 

Pen 

Paper 

Postage 

Tape 

Box 

Other 

l◄lkGAL MA.TIBIAL 

To be completed by 
scocswr: 

•• Inmate is not required to have tbe funds in hWher account Id pay for th\, materials; howe-, hi$1l1er ae<>)Unt must 
1:,edebited fur all materials slhe elects IO receive. 

Pen 

Paper 

Sub-Total: 

PHQTOCQffl 
•• Inmate may berequi,oo 1obave funds in his/her account. See $¢DC Proc«lme GA-0J.03(OP), "lnmateAcs:"5$to·the 
Courts," to det,,rmine if inmaie may receive copies withlwilhoutcfunds. 
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.. 

'lEbe �upreme Qf.:ourt of �outp Qf.:arolina 

PATRICIA A. HOWARD 
CLERK OF COURT

BRENDA F. SHEALY
CHIEF DEPUTY CLERK

September 15, 202 l 

The Honorable Margaret Bostic 
Clerk of Court, Jasper County 
PO box 248 
Ridgeland, SC 29936-0248 

Dear Ms. Bostic: 

POST OFFICE 8OX 11330 
COLUMBIA, SOUTH CAROLINA 

29211 
1231 GERVAIS STREET 

COlUMBIA, SOUTH CAROLINA 2!1201
TELEPHONE, (il<JJ) 7:i.,.1oso 

FAX: (eo3) 7'•·1409
www.s-ccourts.org

�

Enclosed is correspondence received from Mr. Antonio Scott. As you will see, Mr. 
Scott asserts he filed an post-conviction relief application in Jasper County in 2016 
and amended application in January 2020. He indicates his inquiries to your office 
about this post-conviction relief application have gone unanswered. 1

I am sure that you will want to respond to Mr. Scott's latest correspondence, and 
provide him with the status of any post-conviction relief application he may have 
filed with your office. I do ask that your please provide this office with a copy of 
any response which may send to Mr. Scott. 

Very truly yours, 

@atJ_fu;_; 
CLERK 

Enclosure 

1 A review of the public case index for Jasper County fails to indicate that Mr. Scott 
has filed any post-conviction case. 
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cc: Office of the Attorney General (with enclosure) 
Mr. Antonio Scott, #320475 
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PHONE: 726-7710 
MARG.il,.RET BOSTICK 

°'"' 

Mr: Antonio Scott 

MC G Fl-186 

386 Redemption Way 

McCormick ,SC 29899 

Dear Sir: 

1',0, BOX 241 • A~ELAHD, SOUTH CAROUIA2!Ml:16 

September 30, 2021 

Please be advised that we have researched our records and we do not have a PCR application on file for 
you. Our records do not indicate that one was ever received or filed. 

If you woul.d please resubmit your application and send it to my attention I will make sure that it is 
processed in a timely manner. 

I am enclosing a PCR application for you to complete. 

cc: Supreme Court of South Carolina 

Office of the attorney General 
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STATE OF SOUTH CAROLINA )
COUNTY OF JASPER )

)
Antonio Demazio Scott, SCDC #320475, )

IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CtRCUIT

Case No.: 2021-CP-27-00444
.J � L. 

-, 

, ; , v) 

) r, 
·"

,.J-

RETURN TO THE APPLICATION'-' ' 1 -, r-Applicant, )
)

' n 

FOR POST-CONVICTION RELlEr] ,; , . lJ

V. )
)

State of South Carolina, )
) 

Respondent. )

AND MOTION TO DISMISS - ' � .r.
(Appointment of Counsel NOT Requ�) � �

w 

In response to the application for post-conviction relief filed by Applicant Antonio

Demazio Scott on October 12, 2021, Respondent the State of South Carolina makes this return 1

and moves to dismiss the application as untimely pursuant to Section 17-27-45 of the South

Carolina Code. Respondent respectfully offers the following in support of its return and motion to

dismiss:

I. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections. During

its April 201 1 tenn, the Jasper County Grand Jury indicted Applicant for one count of murder

(201 l -GS-27-00192). Robert Hughes, Esquire, represented Applicant on the charge. Robert

Ferguson of the Fourteenth Circuit Solicitor's Office prosecuted the case. Applicant proceeded to

1 Respondent's return was due to be filed within ninety days of receipt. See Rule 12(a), SCRCP (''(T)be
State of South Carolina shall answer or otherwise re.spond to an application for post-conviction relief within
60 days after service of the application, if it arises out of a guilty plea, and 90 days if it arises out of a trial.")
Now, having completed the return required in this matter, and in light of no demonstrable prejudice to
Applicant as a consequence of the delay, Respondent respectfully asks this Court to accept this return as
timely filed. See S.C. Code Ann. § l 7-27-70(a) (establishing that the Court may fix the time in which the
State must respond and that "respondent shall file with its answer the record or ponions thereof that are
material to the questions raised in the application."); Guinyard v. State, 260 S.C. 220, 195 S.E.2d 392 (I 973)
(holding the trial court may extend the time for filing and that the time limit prescribed by the statute is not
mandatory, but discretionary with the trial court.).
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a jury trial before the Honorable Cam1en T. Mullen from December 5 to December 7, 2011, and 

was found guilty as indicted. Judge Mullen sentenced Applicant to thirty years for murder. 

Applicant filed a timely notice of appeal, wmch was perfected by Breen Richard Stevens, 

Esquire, of the South Carolina Commission on Indigent Defense- Division of Appellate 

Defense. On appeal, Applicant raised one issue: 

Whether the trial court reversibly erred by failing to instruct the jury with 
involuntary manslaughter where there was as evidence in the record indicating the 
knife wound to the deceased's neck was unintentionally caused by (Applicant's) 
defensive martial arts maneuver while he was acting in self-defense?

On February 19, 2014, the Court of Appeals affinned Applicant's conviction and sentence. 

State v. Scott, 408 S.C. 21, 757 S.E.2d 533 (Ct. App. 2014). On March 6, 2014, Applicant filed a 

petition for rehearing2, which was denied by the Court of Appeals on May 2, 2014. 

Applicant then petitioned the Supreme Court of South Carolina for a writ of certiorari and 

was represented by Benjamin Tripp, Esquire, of the South Carolina Commission on Indigent 

Defense - Division of Appellate Defense. On September 11, 2014, the Supreme Court granted the 

Petition for Certiorari. 

In Applicant's Brief of Petitioner, Applicant raised the following issue: 

Whether the trial court reversibly erred by failing to instruct the jury on involuntary 
manslaughter where (Applicant] defended himself from an attack by an older, 
heavyset, and sickly woman wielding a small, knife-like weapon; where Petitioner 
told police he deflected her thrust towards him by manipulating her arm using a 
martial arts maneuver; where the woman died from a single, pocket-knife sized 
puncture wound to the side of her neck; and where eyewitness testimony showed 
he was surprised by the woman's wound and quickly attempted to treat it. 

On September 9, 2015, the Supreme Court affim1ed Applicant's conviction and sentence. 

State v. Scott, 414 S.C. 482, 779 S.E.2d 529 (2015). On September 18, 2015, filed a petition for 

2 The remittiturwas issued on March 7, 2014. The Court of Appeals issued an Order Recalling Remittitur 
on March 10, 2014. 
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rehearing, which was denied by the Supreme Court on December I 6, 2015. The case was remitted 

back to the circuit court on December 16, 2015. The instant application for post-conviction relief 

was filed on October 12, 2021.3

II. Summary or Tcstimonv Adduced at Trial

On the night of March 19, 2011, the victim Cynthia Nelson (Cynthia) called police in 

reference to Applicant, her daughter's boyfriend and the father of Cynthia's grandchild, being 

outside the front door of her apartment trying to break in. (R. 71-72). Cynthia was outside her 

home in her car when she witnessed Applicant at the front door of her apartment and called police 

using her cell phone. (R. 17-23, 71-73). Ridgeland City Police Officers Kevin Smith and Rob 

Nelson responded to the scene; however, by the time the officers arrived Applicant was gone. (R. 

71-72). When Applicant realized the victim had called police, he threw away the knife he was

carrying and hid in a nearby garbage dumpster. (R. 72, 75-85). At Cynthia's request, Officer Smith 

searched her home to make sure Applicant was not in her home and it was safe for Cynthia to 

enter. (R. 72-73). Officer Smith eventually talked to Applicant on the phone, and Applicant 

admitted only that he had called Cynthia. (R. 72). 

The following day, March 20, 2011, Ms. Monique Chester, an elderly resident ofBaytree 

Apartments, was attending a wake at a residence located behind Baytree Apartments. The wake 

was for Applicant's cousin who had recently died. While there, Ms. Chester overheard Applicant 

'Applicant sent a lcuer to the Supreme Court of South Carolina, received on September 13, 2021, requesting 
a copy of his PCR application. In that letter Applicant claims he mailed a copy of his application to the 
Jasper County Clerk of Court in January 2016. Applicant funher contends he sent amendments to that 
application in April 2016. In the letter, Applicant states he has not received any replies to letters he has 
mailed to the Jasper County Clerk of Court. Upon receipt of Applicant's letter, the Supreme Court 
forwarded it to the Jasper County Clerk of Court on September 15, 2021. By letter dated September 30, 
2021, the Jasper County Clerk of Court responded to Applicant and advised him their office had reviewed 
their records; however, their records did not indicate any application was ever received by or filed with the 
Jasper County Clerk of Court. 
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talking about what had occurred the previous evening. Applicant told a fellow family member that 

he had tried to kill Cynthia the night before, but she had called the police. Applicant stated he had 

hid in a dumpster to avoid being arrested and had thrown the knife somewhere. Applicant also 

stated that the next time he saw Cynthia he was going to stab her. (R. 75-85). 

On the same date, March 20, 201 I, the victim's daughter, Akera Nelson (Akera) and 

Cynthia drove to Applicant's sister's (Shareema) apartment because Applicant had requested that 

the victim's daughter [Akera) bring their son to him. Shareema also lived in Baytree Apartments. 

(R. 86-98, 105, I 08, 115-25, 154-58, 160-61 ). 

Akera and the child entered Shareema's apartment while Cynthia remained in the vehicle. 

Cynthia's daughter, Akera, saw a knife in Applicant's hand when she entered Shareema's 

apartment and Applicant got up off the couch. Applicant knew Cynthia was outside in the vehicle 

and stated to Akera with the knife in his hand: "Is this how you wanna do things?" "You gonna let 

your mom come between us?" Akera told Applicant: "It's not that serious. Chill out." Akera 

continued to try and calm Applicant down. About one minute later, Cynthia got out of the car and 

entered the apartment where her daughter and grandson were. Cynthia told Applicant she was not 

going to put up with him beating her daughter any more.4 (R. 86-98, I 05, I 08, 115-25, 154-58, 

160-61).

Applicant started arguing with Cynthia. At that point, Akera could no longer see the knife 

in Applicant's hand. Akera then witnessed Applicant strike Cynthia one time in the face/neck area 

with his fist. Applicant's sister, Shareema, testified at trial that Applicant struck the victim in the 

face/neck area with the open part of his hand. Neither Akera nor Shareema saw Applicant and 

Cynthia wrestling or tussling before Applicant struck Cynthia. After Applicant struck Cynthia, 

•Applicant was on probation at the time of trial for CDV 2
00 Offense. Akera was the victim in that offense.
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Cynthia staggered forward and collapsed on the couch in the living room unable to speak. Blood 

was pouring from Cynthia's neck. It was subsequently discovered that Applicant had not just 

struck Cynthia with his fist but had actually stabbed her with the knife. The kn.i fe wound penetrated 

Cynthia's neck approximately two and one half inches and was stopped by a bone in her neck. The 

wound was downward and toward the spinal column. The knife wound severed an artery in 

Cynthia's neck resulting in a severe loss of blood, cardiac arrest, and eventual death.5 (R. 86-98, 

I 05, I 08, 115-25, 58-62, 64-65). 

Cynth.ia's daughter, Akera, then went to the kitchen, obtained a mop handle, and swung it 

at Applicant because he had attacked her mother. When Akera stopped swinging at Applicant with 

the handle, Applicant took off his shirt and used it to try to stop the bleeding from Cynth.ia's neck. 

Applicant then fled the scene going behind Baytree Apartments in the direction of where the wake 

had been. Akera followed Applicant briefly but did not leave the scene. (R. 86-98). 

Applicant's sister, Shareema, called 911. (R. 38-44). Applicant's sister was asked by the 

911 operator what happened to the victim, and Shareema stated someone stabbed her in the neck.

(State's Ex. I, 1 st call). When Applicant's sister was specifically asked who stabbed the victim, 

Shareerna did not answer. She then stated she needed to walk outside her home. 

The victim's daughter, Akera, then called 91 I. (R. 38-44). She informed the 911 operator 

her boyfriend, Applicant Antonio Scott, had struck her mother with his fist but she did not know 

what he had in his hand at the time. She informed the 911 operator that her mother was bleeding 

profusely. She also gave police a description of Applicant and where he had run to. (R. 86-98, I 05, 

I 08, 115-25, 154-58, 160-61 ). 

Yfhe victim, Cynthia, was first taken by E.M.S. to a local hospital and then, because of her condition, she 
was transponed to a hospital in Savannah, Georgia. She died there on March 21, 2011, as a result of the 
stab wound to her neck just below the ear at the jaw line. (R. 44-59, I I 0-25). 
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When police arrived at the scene, Applicant had already fled. Officer Rob Nelson went 

behind the apartment to look for Applicant. When he approached a group of people behind the 

apartment complex (Applicant's family] he asked if they had seen Applicant and where he had 

fled. The individuals told Officer Nelson to leave. The murder weapon, the knife, was never found. 

(R. 86-98, I 05, I 08, 115-25, I 54-58, 160-61 ). 

Applicant was subsequently arrested on March 21, 2011, and charged with attempted 

murder.6 He was interviewed by police. Applicant claimed the victim, Cynthia, came to the 

apartment with a knife and attempted to stab him, whereupon he used a martial arts move to block 

the attempted stab, which resulted in the victim stabbing herself in the face/neck with the knife. 

Applicant asserted that as the victim came at him with her knife, he side-stepped her and pushed 

her elbow up and she stabbed herself with the knife still in her hand. (R. 95-104). Investigator 

Daniel Litchfield testified that Applicant stated as follows: 

He [Applicant] told us he was there. He had an altercation, a verbal argument with 
Cynthia Nelson. During this argument, he stated that Cynthia Nelson pulled 
something shiny and silver out of her pocket, went towards him, and he stepped to 
the side and did a • • for lack of a better term, a martial arts move, pushing her 
elbow up, causing her to stab herself in the throat. 
Q: Now, did he physically show you how this occurred? 
A: Yes, sir. 
OFFICER LITCHFIELD: Be okay, Judge? 
THE COURT: Sure. 
A: Now, mind you, he was handcuffed, but he said he was standing there. She 
reached into her pocket, and when she went towards him, he said be did this and 
this. In other words, her arm went by him and he pushed the arm and she stabbed 
herself in the neck. 
That was his statement. 

(R. 99, In. 22 - p. I 00, In. 15). 

Investigator Litchfield further testified Applicant admitted he and the victim exchanged 

words before she was killed. (R. I 00). And, Applicant was confronted with what Ms. Chester had 

6Tbe victim died later that day and the charge was upgraded to murder. (R. 95-104, 110-25). 
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related be had said at the wake before Cynthia's murder. Investigator Litchfield testi tied Applicant 

denied he had ever threatened the victim before, but admitted that he and the victim had argued 

before and they did not like each other. (R. IO I). Investigator Litchfield further testified that police 

interviewed others regarding Cynthia's death, but they were unable to find anyone to corroborate 

Applicant's claim that Cynthia was the aggressor in the incident. (R. 101). 

III. AUegations Raised and Relief Sought in Post-Conviction Relief Action

In his application for post-conviction relief, Applicant alleges he is being held in custody 

unlawfully based on the following: 

I .  Ineffective assistance of counsel; 
a. "Counsel was ineffective for failing to investigate this case by failing to

interview potential witnesses";
b. "Counsel was ineffective during the amendment of the indictment for his failure

to move to quash or object to the fatal defect in the murder indictment referring
to the place of death";

c. "Counsel was ineffective by failing to object or file motion to the fact the court
failed to charge the jury on the element of criminal intent in violation of the Due
Process Clause of the 14•1> Amendment of the United States Constitution";

d. "Counsel was ineffective for failing to hire an expert to rebut Dr. Lee M. Tormos
testimony that the case was a homicide and testimony that the wound was
inconsistent with an accident or self-inflicted as the [Applicant] stated";

e. "Counsel was ineffective for his failure to prepare (Applicant] to testify and
demonstrate in this case instead of[Counsel) trying to do it himself";

£ "Counsel was ineffective for failing to inform [Applicant) of tbe plea offer for 
ten years"; 

g. ''Counsel was ineffective for failing to object to the vouching by the Solicitor
during the closing argument";

2. Brady violation;
a. "l11e Solicitor withheld evidence that was material" and

3. Violation due process.

As relief, Applicant requests: "reverse conviction and sentence and remand for a new trial, and 
any other relief this court deem just and proper". 

Attached to this return and incorporated by reference are the Jasper County Clerk of Court 

records regarding the subject convictions; Applicant's records from the South Carolina 

Department of Corrections; the records from Applicant's direct appeal, including the trial 
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transcript; and the records of the current PCR action. The State reserves the right to amend this 

return upon receipt of any relevant materials. 

IV. Motion to Dismiss

The State moves for summary dismissal pursuant to section 17-27-70 of the South Carolina 

Code on the basis that there is no genuine issue of material fact which would necessitate an 

evidentiary hearing. See Welch v. MacDouga/1, 246 S.C. 258, 260, 143 S.E.2d 455, 456 ( 1965) 

(requiring a PCR applicant to make a prima facie showing he is entitled to relief before the court 

will hold an evidentiary hearing). Because this application is procedurally barred, the State 

requests this Court issue a conditional order of dismissal indicating the Court's intent to dismiss 

the application and its reasons for so doing.7 See S.C. Code Ann. § l 7-27-70(b) (establishing 

procedure for summary disposition of PCR applications); Leamon v. State, 363 S.C. 432,434, 611 

S. E.2d 494, 495 (2005) (summary disposition appropriate when there is no need to develop facts 

and the applicant is not entitled to relief); Sulton v. State, 361 S.C. 644,647,606 S.E.2d 779, 780 

(2004) ("A PCR action is a civil action generally subject to rules and statutes that apply in civil 

proceedings"), abrogated on other grounds by Bray v. State, 366 S.C. 137,620 S.E.2d 743 (2005); 

see also Re: Appointment of Counsel in Post-Conviction Relief Cases before the Circuit Cour1, 

(S.C. Sup. Ct. Order filed Oct. 6, 2008); Rule 71.1 (d), SCRCP (providing for appointment of 

counsel only where there is a question of law or fact which necessitates a hearing). In making its 

return in support of the motion for summary judgment, the State would respectfully show this 

Court: 

'A proposed conditional order of dismissal consistent with this return and motion to dismiss is concurrently 
submitted for the Court's consideration. 
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Summary Dismissal Based on Statute of limitations 

Respondent submits this application should be summarily dismissed for failure to comply 

with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-

27-10 to -160. Specifically, the Act requires as follows:

(A) An application for relief filed pursuant to this chapter must
be filed within one year after the entry of a judgment of
conviction or within one year after the sending of the
remittitur to the lower court from an appeal or the filing of
the final decision upon an appeal, whichever is later.

(B) When a court whose decisions are binding upon the Supreme
Court of this State or the Supreme Court of this State holds
that the Constitution of the United States or the Constitution
of South Carolina, or both, impose upon state criminal
proceedings a substantive standard not previously
recognized or a right not in existence at the time of the state
court trial, and if the standard or right is intended to be
applied retroactively, an application under this chapter may
be filed not later than one year after the date on which the
standard or right was determined to exist.

(C) If the applicant contends that there is evidence of material
facts not previously presented and heard that requires
vacation of the conviction or sentence, the application must
be filed under this chapter within one year after the date of
actual discovery of the facts by the applicant or after the date
when the facts could have been ascertained by the exercise
of reasonable diligence.

S.C. Code Ann. § l 7-27-45(A - C).

Our Supreme Court has held that the statute of limitations shall apply to all applications 

filed aller July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). A motion for 

summary judgment may properly be used to raise the defense of statute of limitations. McDonnell

v. Consol. Sch. Dist. of Aiken, 315 S.C. 487,445 S.E.2d 638 (1994). Additionally, section 17-27-

70(c) authorizes this Court to "grant a motion by either party for summary disposition of [an] 

application when it appears from the pleadings ... there is no genuine issue of material fact and 
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the moving party is entitled to judgment as a matter of law." See Leamon, 363 S.C. at 435, 6 I I 

S.E.2d at 49 ("Ignorance of the statute oflimitations is not an excuse for late filing ... "); S1111011, 

361 S.C. at 648, 606 S.E.2d at 78 I (declining "to impose a duty on trial or appellate counsel to 

inform a convicted defendant of the availability of PCR or the one-year deadline to file an 

application"). 

In the present case, Applicant was sentenced on December 7, 2011, and the rernittitur from 

the subsequent appeal was issued December 16, 2015. Pursuant to Section I 7-27-45(A), Applicant 

had until December 16, 2016, to timely file his application for post-conviction relief challenging 

his convictions. Applicant did not file his present application until October 12, 202 I-more than 

four years after the requisite filing period expired. Applicant failed to comply with the filing 

requirements under Section 17-27-45(A). 

Moreover, Applicant has not alleged any claims based oo a change of law or statute or 

alleged any newly discovered evidence. Therefore, Applicant has failed to comply with the filing 

requirements under Section 17-27-45(8-C). Accordingly, this application is untimely pursuant to 

Section 17-27-45 and should be dismissed for failure to file within the time mandated by Uniform 

Post-Conviction Procedure Act. 

V. Any and All Other Claims

Each and every allegation contained within the application not expressly admitted, 

qualified, or explained in this return is hereby denied. 
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VI. Conclusion

WHEREFORE, having made its return, the State moves to summarily dismiss the 

application because it was filed after the statute of limitations had expired. 

January 20, 2022 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

W. JEFFREY YOUNG
Chief Deputy A ttomey General

MEGAN HARRIGAN JAMESON 
Senior Assistant Deputy Attorney General 

SAMANTHA J. WEIDAUER 
Assistant Attorney General 

By:cr�� 
ATTORNEYS FOR THE STA TE 
Office of the Attorney General 
P.O. Box 11549 
Columbia, S.C. 29211 
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STA TE OF SOUTH CAROLINA ) 

) IN THE COURT OF COMMON PLEAS 
COUNTY OF JASPER ) 

) 2021-CP-27-00444 

) 

ANTONIO DEMAZIO SCOTT, #320475 ) 

) 

Applicant, ) 
·-·

__ , 
, 

) 

) .� 

V. ) CERTIFICATE OF SERVICE BY MklL 
� 

STA TE OF SOUTH CAROLINA, ) 
.

) ·"
Respondent, ) (...) 

I. I am an employee of the Respondent in the above-captioned action.

.. ,, 

' . 
; t 

'. =!

2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.

3. I have this day served a copy of the Return and Motion to Dismiss in the above-captioned
matter on the following person by depositing same in the United States mail, postage prepaid:

DATED this 20'h day of January, 2022. 

Antonio Oemazio Scott #320475 (U 10-0111-A) 
Tyger Ri\'er Correctional Institution 
200 Prison Road 

Enoree, SC 29335-9308 

For Respondent 

,, 
) 

tekie Hall, LcgaMsistant 

' 

. .. 
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STATE OF SOUTH CAROUNA ) 
COUNTY OF JASPER ) 

) 
Antonio Demazio Scott, SCDC #320475, ) 

) 
Applicant, ) 

) 
v. ) 

) 

State of South Carolina, ) 
) 

Respondent. ) 

IN THE COURT OF COMMON PLEAS 

FOR THE FOURTEENTH JUDlClALCIRCUIT 

Case No.: 202 l -CP-27-00444 

CONDITIONAL ORDER OF DISMJSSAL 
Ot.-

,. � - "I;> 
-1 .. ) 

0) 

This matter comes before the Court by way of post-conviction relief application filed by 

Applicant Antonio Demazio Scott on October 12,202 I. In response, Respondent the State of South 

Carolina filed its return' and moved to dismiss the application as untimely pursuant to Section I 7-

27-45 of the South Carolina Code.

I. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections. During 

its April 201 I term, the Jasper County Grand Jury indicted Applicant for one count of murder 

(201 I-GS-27-00192). Robert Hughes, Esquire, represented Applicant on the charge. Robert 

Ferguson of the Fourteenth Circuit Solicitor's Office prosecuted the case. Applicant proceeded to 

a jury trial before the Honorable Carmen T. Mullen from December 5 to December 7, 2011, and 

was found guilty as indicted. Judge Mullen sentenced Applicant to thirty years for murder. 

1 Respondent's return was due to be filed within ninety days of receipt. Sec: Rule I 2(a), SCRCP (''[T)he 
State of South Carolina shall answer or otherwise respond to an application for post-<:onviction relief within 
60 days af\c.r service of the application, ifit arises out of a guilty plea, and 90 days if it arises out of a trial.") 
However, having completed the retun1 required in this matter, and in light of no demonstrable prejudice to 
Applicant as a consequence of the delay, this Court grants the State's request and accepts this return as 
timely filed. See S.C. Code Ann.§ 17-27-70(a) (establishing that the Court may fix the time in which the 
State must respond and that "respondent shall file with its answer the record or portions thereof that are 
material to the questions raised in the application."); Guinyard v .  S/{/te. 260 S.C. 220, 195 S.E.2d 392 ( 1973) 
(holding the trial court may extend the time for filing and that the time limit prescribed by the statute is not 
mandatory. but discretionary with the trial court.) 
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Applicant filed a timely notice of appeal, which was perfected by Breen Richard Stevens, 

Esquire, of the South Carolina Commission on Indigent Defense - Division of Appellate 

Defense. On appeal, Applicant raised one issue: 

Whether the trial court reversibly erred by failing to instruct the jury with 
involuntary manslaughter where there was as evidence in the record indicating the 
knife wound to the deceased's neck was unintentionally caused by [Applicant's] 
defensive martial arts maneuver while he was acting in self-defense? 

On February 19, 2014, the Court of Appeals affirmed Applicant's conviction and sentence. 

State v. Scot/, 408 S.C. 21, 757 S.E.2d 533 (Ct. App. 2014). On March 6, 2014, Applicant filed a 

petition for rehearing2, which was denied by the Court of Appeals on May 2, 2014. 

Applicant then petitioned the Supreme Court of South Carolina for a writ of certiorari and 

was represented by Benjamin Tripp, Esquire, of the South Carolina Commission on Indigent 

Defense- Division of Appellate Defense. On September 11, 2014, the Supreme Court granted the 

Petition for Certiorari. 

In Applicant's Brief of Petitioner, Applicant raised the following issue: 

Whether the trial court reversibly erred by failing to instruct the jury on involuntary 
manslaughter where [Applicant] defended himself from an attack by an older, 
heavyset, and sickly woman wielding a small, knife-like weapon; where Petitioner 
told police he deflected her thrust towards him by manipulating her arm using a 
martia.1 arts maneuver; where the woman died from a single, pocket-knife sized 
puncture wound to the side of her neck; and where eyewitness testimony showed 
be was surprised by the woman's wound and quickly attempted to treat it. 

On September 9, 2015, the Supreme Court affirmed Applicant's conviction and sentence. 

State v. Scott, 414 S.C. 482, 779 S.E.2d 529 (2015). On September 18, 2015, filed a petition for 

rehearing, which was denied by the Supreme Court on December 16, 2015. The case was remitted 

'The remittitur was issued on March 7,2014. The Court of Appeals issued an Order Recalling Remittitur 
on March 10, 2014. 
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back to the circuit court on December 16, 2015. The instant application for post-conviction relief 

was filed on October I 2, 2021. J

II. Summary of Testimony Adduced at Trial

On the night of March 19, 20 I I, the victim Cynthia Nelson (Cynthia) called police in 

reference to Applicant, her daughter's boyfriend and the father of Cynthia's grandchild, being 

outside the front door of her apartment trying to break in. (R. 71-72). Cynthia was outside her 

home in her car when she witnessed Applicant at the front door of her apartment and called police 

using her cell phone. (R. 17-23, 71-73). Ridgeland City Police Officers Kevin Smith and Rob 

Nelson responded to the scene; however, by the time the officers arrived Applicant was gone. (R. 

71-72). When Applicant realized the victim had called police, he threw away the knife he was

carrying and hid in a nearby garbage dumpster. (R. 72, 75-85). At Cynthia's request, Officer Smith 

searched her home to make sure Applicant was not in her home and it was safe for Cynthia to 

enter. (R. 72-73). Officer Smith eventually talked to Applicant on the phone, and Applicant 

admitted only that he had called Cynthia. (R. 72). 

The following day, March 20, 2011, Ms. Monique Chester, an elderly resident of Baytree 

Apartments, was attending a wake at a residence located behind Baytree Apartments. The wake 

was for Applicant's cousin who had recently died. While there, Ms. Chester overheard Applicant 

talking about what had occurred the previous evening. Applicant told a fellow family member that 

'Applicant sent a letter to the Supreme Court of South Carolina, received on September 13, 2021, requesting 
a copy of bis PCR application. ln that letter Applicam claims he mailed a copy of his application to the 
Jasper County Clerk of Court in January 2016. Applicant further contends he sent amendments to that 
application in April 2016. In the letter, Applicant states he has not received any replies to letters he has 
mailed to the Jasper County Clerk of Court. Upon receipt of Applicant's letter, the Supreme Court 
forwarded it to the Jasper County Clerk of Court on September 15, 2021. By letter dated September 30, 
2021, the Jasper County Clerk of Court responded to Applicant and advised him their office had reviewed 
their records; however, their records did not indicate any application was ever received by or filed with the 
Jasper County Clerk of Court. 
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he had tried to kill Cynthia the night before, but she had called the police. Applicant stated he had 

hid in a dumpster to avoid being arrested and had thrown the knife somewhere. Applicant also 

stated that the next time be saw Cynthia he was going to stab her. (R. 75-85). 

On the same date, March 20, 201 I, the victim's daughter, Akera Nelson (Akera) and 

Cynthia drove to Applicant's sister's (Shareema) apartment because Applicant had requested that 

the victim's daughter [Akera] bring their son to him. Shareema also lived in Baytree Apartments. 

(R. 86-98, 105, 108, 115-25, 154-58, 160-61). 

Akera and the child entered Shareema's apartment while Cynthia remained in the vehicle. 

Cynthia's daughter, Akera, saw a knife in Applicant's hand when she entered Shareema's 

apartment and Applicant got up of the couch. Applicant knew Cynthia was outside in the vehicle 

and stated to Akera with the knife in his hand: "ls this how you wanna do things?" "You gonna let 

your mom come between us?" Akera told Applicant: "It's not that serious. Chill out." Akera 

continued to try and calm Applicant down. About one minute later, Cynthia got out of the car and 

entered the apartment where her daughter and grandson were. Cynthia told Applicant she was not 

going to put up with him beating her daughter any more.• (R. 86-98, I 05, I 08, 115-25, 154-58, 

160-61).

Applicant started arguing with Cynthia. At that point, Akera could no longer see the knife 

in Applicant's hand. Akera then witnessed Applicant strike Cynthia one time in the face/neck area 

with his fist. Applicant's sister, Shareema, testified at trial that Applicant struck the victim in the 

face/neck area with the open part of his hand. Neither Akera nor Shareema saw Applicant and 

Cynthia wrestling or tussling before Applicant struck Cynthia. After Applicant struck Cynthia, 

Cynthia staggered forward and collapsed on the couch in the living room unable to speak. Blood 

'Applicant was on probation at the time of trial for CDV 200 Offense. Akera was the victim in that offense. 
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was pouring from Cynthia's neck. It was subsequently discovered that Applicant had not just 

struck Cynthia with his fist but had actually stabbed her with the knife. The knife wound penetrated 

Cynthia's neck approximately two and one half inches and was stopped by a bone in her neck. The 

wound was downward and toward the spinal column. The knife wound severed an artery in 

Cynthia's neck resulting in a severe loss of blood, cardiac arrest, and eventual death. 5 (R. 86-98, 

I 05, I 08, 115-25, 58-62, 64-65). 

Cynthia's daughter, Akcra, then went to the kitchen, obtained a mop handle, and swung it 

at Applicant because he had attacked her mother. When Akera stopped swinging at Applicant with 

the handle, Applicant took off his shirt and used it to try to stop the bleeding from Cynthia's neck. 

Applicant then fled the scene going behind Baytrec Apartments in the direction of where the wake 

had been. Akera followed Applicant briefly but did not leave the scene. (R. 86-98). 

Applicant's sister, Shareema, called 91 I. (R. 38-44). Applicant's sister was asked by the 

9 I I operator what happened to the victim, and Shareema stated someone stabbed her in the neck.

(State's Ex. I, I" call). When Applicant's sister was specifically asked who stabbed the victim, 

Shareema did not answer. She then stated she needed to walk outside her home. 

The victim's daughter, Akera, then called 91 I .  (R. 38-44). She infonned the 911 operator 

her boyfriend, Applicant Antonio Scott, had struck her mother with his fist but she did not know 

what he had in his hand at the time. She informed the 9 I I operator that her mother was bleeding 

profusely. She also gave police a description of Applicant and where he had run to. (R. 86-98, 105, 

I 08, 115-25, 154-58, 160-61 ). 

5The victim, Cynthia, was first taken by E.M.S. to a local hospital and then, because of her condition, she 
was transported to a hospital in Savannah, Georgia. She died there on March 21,201 I, as a result of the 
stab wound to her neck just below the ear at the jaw line. (R. 44-59, I 10-25). 
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When police arrived at the scene, Applicant had already fled. Officer Rob Nelson went 

behind the apartment to look for Applicant. When he approached a group of people behind the 

apartment complex [Applicant's family] he asked if they had seen Applicant and where he had 

fled. The individuals told Officer Nelson to leave. The murder weapon, the knife, was never found. 

(R. 86-98, 105, 108, 115-25, 154-58, 160-61). 

Applicant was subsequently arrested on March 21, 201 I, and charged with attempted 

murder.6 He was interviewed by police. Applicant claimed the victim, Cynthia, came to the 

apartment with a knife and attempted to stab him, whereupon he used a martial arts move to block 

the attempted stab, which resulted in the victim stabbing herself in the face/neck with the knife. 

Applicant asserted that as the victim came at him with her knife, he side-stepped her and pushed 

her elbow up and she stabbed herself with the knife still in her hand. (R. 95-104). Investigator 

Daniel Litchfield testified that Applicant stated as follows: 

He (Applicant] told us he was there. He had an altercation, a verbal argument with 
Cynthia Nelson. During this ar!,'Ument, he stated that Cynthia Nelson pulled 
something shiny and silver out of her pocket, went towards him, and he stepped to 
the side and did a - - for lack of a better term, a martial arts move, pushing her 
elbow up, causing her to stab herself in the throat. 
Q: Now, did he physically show you how this occurred? 
A: Yes, sir. 
OFFICER LITCHFIELD: Be okay, Judge? 
THE COURT: Sure. 
A: Now, mind you, he was handcuffed, but he said he was standing there. She 
reached into her pocket, and when she went towards him, he said he did this and 
this. In other words, her arm went by him and he pushed the arm and she stabbed 
herself in the neck. 
That was bis statement. 

(R. 99, In. 22 - p. I 00, In. 15). 

Investigator Litchfield further testified Applicant admitted he and the victim exchanged 

words before she was killed. (R. I 00). And, Applicant was confronted with what Ms. Chester had 

6The victim died later that day and the charge was upgraded to murder. (R. 95-104, 110-25). 
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related he had said at the wake before Cynthia's murder. Investigator Litchfield testified Applicant 

denied he had ever threatened the victim before, but admitted that he and the victim had argued 

before and they did not like each other. (R. IO I). Investigator Litchfield further testified that police 

interviewed others regarding Cynthia's death, but they were unable to find anyone to corroborate 

Applicant's claim that Cynthia was the aggressor in the incident. (R. 101). 

Ill. Allegations Raised and Relief Sought in Post-Conviction Relief Action 

In his application for post-conviction relief, Applicant alleges he is being held in custody 

unlawfully based on the following: 

I. Ineffective assistance of counsel;
a. "Counsel was ineffective for failing to investigate this case by failing to

interview potential witnesses'';
b. "Counsel was ineffective during the amendment of the indictment for his failure

to move to quash or object to the fatal defect in the murder indictment referring
to the place of death'';

c. "Counsel was ineffective by failing to object or file motion to the fact the court
failed to charge the jury on the element of criminal intent in violation of the Due
Process Clause of the 14•h Amendment of the United States Constitution";

d. "Counsel was ineffective for failing to hire an expert to rebut Dr. Lee M. Tormos
testimony that the case was a homicide and testimony that the wound was
inconsistent with an accident or self-inflicted as the [Applicant] stated";

e. "Counsel was ineffective for his failure to prepare [Applicant] to testify and
demonstrate in this case instead of [Counsel) trying to do it himself";

f. "Counsel was ineffective for failing to inform [Applicant] of the plea offer for
ten years";

g. "Counsel was ineffective for failing to object to the vouching by the Solicitor
during the closing argument";

2. Brady violation;
a. "The Solicitor withheld evidence that was material" and

3. Violation due process.

As relief, Applicant requests: "reverse conviction and sentence and remand for a new trial, and 

any other relief this court deem just and proper". 

Before this Court are the Jasper County Clerk of Court records regarding the subject 

convictions; Applicant's records from the South Carolina Department of Corrections; the records 
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from Applicant's direct appeal, including the trial transcript; and the records of the current PCR 

action including Respondent's return and motion to dismiss. 

IV. Findings of Fact and Conclusions of Law

This Court has reviewed the pleadings, the records submitted to it by the parties, and the 

applicable law. This Court finds there is no genuine issue of material fact which would necessitate 

an evidentiary hearing. See S.C. Code Ann. § 17-27-70(b) (establishing procedure for summary 

disposition of PCR applications); Leamon v. State, 363 S.C. 432,434,611 S.E.2d 494,495 (2005) 

(summary disposition appropriate when there is no need to develop facts and the applicant is not 

entitled to relief). Pursuant to South Carolina Code Annotated Sections 17-27-70 and -80, this 

Court informs the parties of its intent to dismiss the application based upon the following findings: 

Summary Di.�missal Based t1n Statute t1f Limitations 

This Court finds this application should be summarily dismissed for failure to comply with 

the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-27-10 

to -160. Specifically, the Act requires as follows: 

(A) An application for relief filed pursuant to this chapter must
be filed within one year after the entry of a judgment of
conviction or within one year after the sending of the
remittitur to the lower court from an appeal or the filing of
the final decision upon an appeal, whichever is later.

(8) When a court whose decisions are binding upon the Supreme
Court of this State or the Supreme Court of this State holds
that the Constitution of the United States or the Constitution
of South Carolina, or both, impose upon state criminal
proceedings a substantive standard not previously
recognized or a right not in existence at the time of the state
court trial, and if the standard or right is intended to be
applied retroactively, an application under this chapter may
be filed not later than one year after the date on which the
standard or right was determined to exist.

(C) If the applicant contends that there is evidence of material
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facts not previously presented and heard that requires 
vacation of the conviction or sentence, the application must 
be filed under this chapter within one year after the date of 
actual discovery of the facts by the applicant or after the date 
when the facts could have been ascertained by the exercise 
of reasonable diligence. 

S.C. Code Ann. § I 7-27-45(A - C).

Our Supreme Court has held that the statute of limitations shall apply to all applications 

filed after July I, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 ( 1996). A motion for 

summary judgment may properly be used to raise the defense of statute oflimitations. McDonnell

v. Consol. Sch. Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (I 994). Additionally, section 17-27-

?0(c) authorizes this Court to ''grant a motion by either party for swnmary disp0sition of (an] 

application when it appears from the pleadings . .. there is no genuine issue of material fact and 

the moving party is entitled to judgment as a matter of law." See Leamon, 363 S.C. at 435, 611 

S.E.2d at 49 ("Ignorance of the statute of limitations is not an excuse for late filing ... "); Sul/on,

361 S.C. at 648, 606 S.E.2d at 781 (declining "to impose a duty on trial or appellate counsel to 

inform a convicted defendant of the availability of PCR or the one-year deadline to file an 

application''). 

ln the present case, Applicant was sentenced on December 7, 2011, and the remittitur from 

the subsequent appeal was issued December 16, 2015. Pursuant to Section I 7-27-45(A), Applicant 

had until December 16, 2016, to timely file his application for post-conviction relief challenging 

his convictions. Applicant did not file his present application until October 12, 2021-more than 

four years after the requisite filing period expired. Applicant failed to comply with the filing 

requirements under Section I 7-27-45(A). 

Moreover, Applicant has not alleged any claims based on a change of law or statute or 

alleged any newly discovered evidence. Therefore, Applicant has failed to comply with the filing 
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requirements under Section 17-27-45(8-C). Accordingly, this application is untimely pursuant to 

Section 17-27-45 and this Court intends to dismiss it for failure to file within the time mandated 

by Unifonn Post-Conviction Procedure Act. 

V. Conclusion

Pursuant to S.C. Code A.Im. § 17-27-70(b), this Court intends to dismiss this application 

with prejudice unless Applicant provides specific reasons, factual or legal, why the application 

should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of 

service of this Order upon him to show why this Order should not become final. Applicant shall 

file any reasons he may have with the Jasper County Clerk of Court and shall serve opposing 

counsel at the following address: 

Office of the Attorney General 
Samantha J. Weidauer 
Post-Conviction Relief Division - 14m Circuit 
Post Office Box 11549 
Columbia, South Carolina 29211 

Applicant is cautioned that his response to this order must be actually received by the Jasper 

County Clerk of Court and opposing counsel within l\venty (20) days, aod this Court will not 

e Adminis 

£
Fourteenth Jud 

__ ..,,,/.....,,a ... �'-'-/.E---"«--:c..L... __ , South Carolina
V I 
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ALAN WILSON 

A TlOXNEY (iU,..'Ek..-\L 

The Honorable Margaret Bostick 
Jasper County Clerk of Court 
Post Office Box 248 
Ridgeland, South Carolina 29936 

�,\TIQo. 
,:,"-""�"�l:'}-·.o ��(-;., 

,;Jj, /. ·"l! • � '"�'1,.;,
� 

'} 
" ,,. 

� 

• so 1.rrn cl"

February 16. 2022 

Re: Antonio Dcmazio Scott, #320475 ,,. State of South Carolina 
Case No.: 2021-CP-27-00444 

Dear Ms. Flostick: 

Enclosed please find the original Conditional Order of Dismissal signed by the I lonorable 
Bentley Price, in the above-captioned case, for filing in your office. In addition. please forward 
proof of service and a time stamped copy back to our office for our file. 

SJW/vh 

Sincerely. 

<f�W� 
Samantha J. Weidaucr 
Assistant Attorney General 

' '  1• ' ,l , ' -!, • 
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ALA1' WIL.sON 
ATTO.R."tY Gr�fRAL 

January 20, 2022 

The Honorable Bentley D. Price 
Fourteenth Circuit Chief Administrative Judge 
I 00 Broad Street. Suite 432 
Charleston, SC 2940 I 

Re: Antonio Dcmazio Scott, #320475 ,,. State of South Carolina 
Case No,: 2021-CP-27-00444 

Dear Judge Price: 

Enclosed please find the proposed Conditional Order of Dismissal in the above-captioned 
case. Respondent's return and motion to dismiss has also been sent to your chambers for your 
consideration. If this proposed order meets your approval, please sign and forward to the Jasper 
County Clerk of Court for filing with the enclosed stamped envelope. 

If you have any questions, please do not hesitate to contact me. 

SJW/vh 
Enclosure(s) 

cc: Antonio Dcmazio Scott, #320475. 

MA!J.EP

Sincerely. 

Samantha J. Wcidauer 
Assistant Attorney General 
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I Oomp{ete illlmlo 1, 2; and 3. 
I Pmtyour namit and addr,m on 1h& "3\/e151! 

10 lh&twe cionmtumthecard to~. 
I A~ ilils card to !he b!lci( of the malfpfece, 

or on the front .if apace pem,Ha. 

S Forni 3811, JIAy 2015 PSN 7630-02,000-9053 

D. Is <IIM!y1dttN&<illftl9nl!rom 11om 1? □ Yoo 
If YES, ant« dollvery !lddr'ON btlcw: tl No 

DomootlcRowmRootlpt 

7 □1S l.i':3 □ IJ□ IJ1 0873 81 
• i , ... 

- . f . 

:i)flll 
• I l 

M<lit,'1(,.-
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Margar•t aostick, Cle.ck 
Jasp!ilr OQunty Clerk of Court 
(ho. f!oic 24.S 
fl.idgel.and, Sc 29936 

RE; Antonio p. Scott, I 3204'75 v. St.,,t11 of south Carolina 

.case NO; 2021-CP-27-00444 

Dear Ma Bostick: 

-

Encl'olfJetl for filing wo.uld you 11le<1,se find mot.ion for le41;11e 
to a111,uld and attachment and purpose amendment tl'la.t is 1u1r1111d u11on 
you. 

I 

343



' 

S'lA'l'E OF SOU'.rB CA.ROLlNA 

COUN'l'Y O!' JASPER 

Antonio. o. Scot.t, f .320475 

Applicant, 

V• 

STATE OF sou.t:a CAROL.INA 

Reapondent. 

) 
) 

) 

) 

) 

) 

IN THS COUR'l' OB' COMMON PLEAS 

;l• Counsel waa ineffectivlil .by hia failure to file motion oc brin9 

to the Court' a attention t.bat the indict111ent waa driit.wn on an 

ill'"'lll\!'Sal .1:1rand JUC:i • a.nd tl:le Couct liu;:k:.ed Jurisdiction. to try 

AnJ:onio p, Scott, 

LAW 

A criluinal <1etendant ila1:1 a o<:>nstitutional and sta,utorf ri1,1ht J:o 

have t.h.e indictment issued bt a legally consti tu.ted yr and :iur f. 

See e.g. St9;t.e v Means ◊~ No. 26105 (SC su11re111e Court ti1<itCI 

Febru:ary 6, 2006}. :•ee .s.c. Cori!!Jtii;ution 1u:t. l ~· 11 and .-.rt. v, 

i 22, s~c- code Ann. il4-9-2J.O. 

In sta.tlil v Hann ,J.~5 s,.e:. 2d 720 {s.c. 1940), thlil court a.ii.id, We 

1tdh~r• fu:tly. tc:> t.he <i•ciai!)n ot this court rendered by Mr. 

Jµatice Wo,<;,di!J, in ,the c11se of state 11,_ r..azau, 65 s.~. 210, 271, 

when ttie court neld that the law r•quir•• the pre1Jentment of .a 

I. 
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grlUtd :)ury as a condition f)rec•dant to the trial of a crimii, the 

grand jury being a conetitute part oil the court and without it 

PteJJen.clneot; the court nas no ;iuri1:1diCti01t Qf the ca\lBe. a'l:!nce, an 

ap,v.llate court i.ill Qe.cl,u:e 11oid a conllictlon obt<1inea in such 

c.-.oe without the vreoeritin,mt. of a y&a110 ;:,ui:y, tor laek of 

;)ul:'isdiction of the subject ,natter in the trial court. 

ln this cas:e the. Applicant haa vroduced a term of couct cecocd 

for ty,r,l 1<11:1, and the grand Jury did not lllliUiit in April 2011 and 

the foreman's name is what 1•111 alleying ;!,a fraud u11on th1o1 Court; 

CONCLUSION 

Accordingly, and for the re,ru1ons shoi.n a.bo\le, this c:ourt shoula 
.... . 
,·,.· • release . the ,Qltitioner fronl the cuetooy of this Real,)ondellt. 

~tJ.iaf 
l\ntoitio o. Scott 
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S'nTE Of ·SOOtH CAROLINA 

COONTY OP J ASi'Ell 

Antonio ll, .Saott, I 320475 

Appli,cant, 

v. 

Respondent. 

l 
) 

) 

) 

) 

) 

) 

MO'l'ION i'QR LEAVE TO 
~ 

At\ENi) ,:::: .. 
N· 
d> 

This ca.use• is before this court for motion for leave • to a111end 

·po•t convictiob relief application on tne ground that the grand 

:)ury :l.ndict.ient waa iaaued by a ill-legally 9r,u1d Jury •• Rule 15. 
' ' 

: • .. SCBCP, • that the •••ndJ»;·ent ia fr11tely g.iven aa Justice ao requires 
. ' 

and Ma.nJ.al. v :S.t.ate, 421 s.c. 85, sos s.E,2d 568 (s,c. 2017) 

quoti,ng Simpaon where Simpson did not s.pecifica.'!,1¥ raise it .. in 

h.ia PCR applicati<m. 'l'he Court held, Siinpaon llhoUl9 have b1um 

per111itted to a111end his PCR application to confirin1to the evid:~nce, 

pr•aii'nted, 367 S .c. •t 559, 627 $,.B., 2d at 708. Rule 15(b)., SCROP, 

ata,tea pl•adinii may be a11end1111i1(1t, e11'•n il.:ft•r Judg111ent.1 to conf,oi.m 

to iasue& tried by exprea.a or b1pJ.i1i1i:I. conotnt, but not rai.ae~ i.n 

the orig.inal plea,ding, Koreov-er, a party 1uiit amend. his plead:ing 

• one,J aa a 111a't.ter of courae at an1 time befo,re or 'within 30 dilo¥& 

a.ft:et a reaponaive pleading if. aerve_d •••• Otherwiae a p•cty may 

a:illlilnd bia .pl.ead:ing onl:t blil l•ave of 001.1t:t or ti.)' 11'ritten conaent 

of the ad\lei:-•• par:tr, Love v Stat•.- 428 s.c. 2:n, 834 S,E.2d 196 

fS .c. ?O'l9})q1,1ot.Jng Rul,e 15 and l.S{b)i SCRCP. 

346



.. 

In thie matt1n: ap.,lic;int has made .a showill<jj of a. ill-legal for"m 

1:11:and jui;y. S11e Attachment1h And he i:e~ue.steci an ev:1.denti;ii:y 

bec1rin9 on the matter. S,;ie pu,q;,01ui1 a111end111ent 

CQllCtUSlON 

Applicant prays this court vould grant leave to amend. 

Sub111itted 

4/.!l.__/2022 

I 
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Th~ undersig11ed 11ereby certifr that !le mail'iilcl motion for leave tq 
a•litnd artd purposed a!ll1t11(.l!lleilt .• with a ttacill!!ents to J asl,)&r count:i' 
~;J:,erk .of co. urt,8,1\rg~i:-et· Boat. ick, Cl"'rk, e•o .• Bo .. x .. •. 2.4. 8, Ridyel•a.nd,.· 
~-th ?,9,;;'ili.? .lfiQ~ bQ .. • ~"· 0:'.ltfice of tne Attorney General,, Samantha 
J. Weidauer, Esquire l? •• o. Box 11549, C<>lu111ota sc 29211 t11i.s 
7 day .of Apc:i.l. 202t by depoa11iti11!:i ,aa1ue in the u.s. mail. 

1 
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~outb Q.Caroltua, <toutt ~lmttnisttatton 
'i,,11tii!) «:~rolttm: 6u1n:tt1tt «:nurt 

Qtolumbia, ii,outlj Qtaf.ottna 
12:Nl·SJN.Tfi 11'.TREl:J,#Ulre 200 

,;QL\IMIIIA, .&Ol(fl<CAAOIJNA mll! 

Aprill, 2022 

Antonfo D. Scott.(/120475 
tygefRlvcr CQrrectional Institution 
2® l?rison Road 
Elloree, SC 2.93:35 

, Dear Mr. Scott, 

Pfeasefuid enclosed a oounesy· copy the information that you request¢d from this office. 

Sincerely, 
Court Services Section 

IMF 

I 
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411122, 8:39 AM 

li 

so Judicial ·a ranch 

(April 

! Semclt l 
Terms of Circuit.and Family Court 

April 2011 

4/4/2011 

Common Pleas 
Beaufort 
Buckner, Perry 

Col:l)JUOJ; Plw: 
FilllllptOn 
M:ullen, Carmen 

IIU.I. 

4/11/2011 4/18/2011 

Common Pim Non.Jury Comm011 Plcu Non. 
Kinard. J. 'ury/PCR 

Genernl Sessions 
Jn~ 
l;luckm:r, Ptrr) 

IUJ:.L 11, 12, 13 
NO CR NEEDED 14 

HILL 15 

Common Pleas 
Beaufort 
Mulle11. CannCll 

EVEl\l!TT 

Brown, D, 

Cll()SS 18, 19, :40, 21 

NO CR. NEBDllP 22 

G,,u~rul Sessions 
Colleton 
Buckner, Perry 

!!ILL 

C()lllllton Pleas 
Beaufort 
Mullen, Carmen 

EVERE'.IT IS, I 9 am 

4/25/2011 

common Pleas 
l\lleru:iale 
Buckn~, Perry 

YOIJNO 25, 26, Z7 
NO CR. Nl!EDllP 28, 29 

Oe.ncral Sessions 
Beaufort 
Maddox, J. 

T!IOMAS 25, 26, 27, 28 

[NO Cit N!ll!Dl!O 29 

General Sessions 
Beaufort 
Mullen. Camien 

NO CJ Nl!BDIID 19 pm EVBIUltT 2.5, 26, 27, 28 

. $VEAE'l'I' 20., 21, 22 !<O Cll mlllDllD 29 

f 

httpt;//1~.orgl(le!anrdar/dopTerm1CR.Clr.clm 1 
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STATE OF SOUTH CAROLJNA) 
) 

COUNTY OF JASPER ) 

~INDICTMENT 

Wl1GS2700192 

At a Court of General Sessions, convened,:;on fo.Wril 19, 2011, the Grand Jurors of 
Jasper County present upon their oath: 

That in Jasper County on or about March 20, 2011, with 1nalice aforethought, 

Antonio Demazio Scott did ldll at!d murder Cynthia Nelson by means of stabbing, 

and that Cynthia Nelson did die in Jasper County as a proximate result thereof 011 

March 21, 2011; in violation of Section 16-3-10 of the South Caf0lina Code of 
... . 

'Laws (1976), as ·amended. 

Againsr 01e peace .and dlgni.cy of 1he State, and conti:!u-y to the statue in $uct, case made and provided. 

~~ .. 
Sol icita 
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/e.l~, f) A1t1lov,1tJ B Seof/; If. J,2 6 Y7S tJJ' S/rJ.k ()/ Si>1'f/, 

Cuv-cl!He.. 

/9ea v- /'(i ~c ti'cf.: 

l/elJJc /,'vt) ~JVJose.l /; If t.tJ . q11<./ lrl.(c. DV,~,f/blf 
+o the. (oHl/lr'o«4/ tJ,.,.4tv IJJ>Jf/Jf.4/ !lat) S 

Diflle~ U.ft»1 !/)4 /elf t 1 7,1 /ktJ.Sc r~itfr11S!a";P 
f,'{<tJ 91 fo 1441~., 
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ED 

~ oJ 

AN't&/111& fJ. Scr;rlj ~J5:i-t7S f (.ase /VO. tt,2:f~C./LJ7;.,t,,llVr/f.f 
• "'''l,•e,u:Kf, I 

v. I 
'5.Jt,k 6 .f Sc ut4 (a rollrta. ·~ 

/.e s j11JJf lew..f • 
t 

(). ·•. L. ). • . ~c.. fl~u 1-0. 'f/i. 1 e 
1 

{ o.ffcA ¢, 'a1t~ • 
{JJ6:/rcv of /J1Jl1)15$ct / 

lhrI ma ~v eom~ ·. be.fo~c ~H•f ~~vif 3/ q~·t~~·ovi1 To 
the ConJ/,¥la~4lo~itrt:, r/J,JIY!t]Sq/ f.,1e-.f IA{ res,OII/St:.. 

+o +lie s+(J.+~:, mo l/l;1r t;o dt'ssmlss tk~ If Ir »ti'/4fct;/2~ 
pa11,s l!tt.,,,f f..i Sec /,'t,Jt 47 ~ .1,. 7- rs f ·Jle S:. C. <~ , 4.s an'1ii,,j;,. 

'Jt.e. IJ/Jf/,'canf ()bj eel; f() /Jr·.<:. St.t"'IWJ~/ /26m,'J54 / 

#ra>'<'.J t:>14 .fki /.u./9 "f f.ffl, 'f a,//1J>1s# /i-l/#011 ~ v s evi t j 

if<t,tfrv- ,to fir~ &lr~nte to~~t;r t~-M· Ct1r~f'u'V r~,u~it·~1 
l+ .. <.··ur..· ,, .•. • · A,s.· .. Pc.•.·.•~·1'1-f/h'crfi~.4.y 'I.A,/,'(.:~ ~~+left.~.,, (¢~fyn~ 
i:c. mat'te( h Is t. ~ i ~/, C"t, a~ he ¥4 ~ 6 Q,r-ev eo~;z 

r.(i?.-.&d' Cou;.,.r,,x ~4NU'4trt, Act,. an4 llJ!Jlf<:uc.l~ t! 

r.c., ,(4l-1-l!'/,;eu/JtM 1N JL/11/1 .la/b1 •· 

/., 
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oJ h'Htl./a.fltr., a!trir i:.tll /,u //£Sf,1~,~/~r>r 1 iii~ la~i <1.vt<{} .· 

\IV k 't!..,/{ ft/ 1-/.,,;s e_q YV',eVJ, I- e1;rl I c)i I, (1)( wa.ul,I '1-e (!(Jlf>1efevt1"f 

-4 u. c.. e.sslve, S~ e oJliim ,,, 5/atc.. 5.1.3 SI;. 7...ef/ 755 (5.( 

19o/1) \Alti·i:."'~ /lr-e- eCt-t~te11ltttWe~ l,/4d-e..- 1A,·,q_ ~ct 
ttAlf!>1 tlt-t o//h'c<:t nf 1£ en f, 'f/~ia JI- /u./larj'<.t~~,d,,~'1 

b>1 {l,e Jfit:r,1,/4 yt1-e.. O>"frfl,CL,f_re:l/hh1t bv- 61?~. '6,t-tt. 

·4+ /,Ii'¢ o.l'l'le1 ,Ilk-.::.. v- >~Is !'oS' S·t: 9f'£ 'lfit 
. . ~ / 

'10? S.£ . .t..& 311. 315 //q<il.') tr. 1 '.·' ••. • .... ·/4 .. ,, t1 :::: > . · 1/ C...I rr /~ ///1/ 01t'"f:.. JAIC t.t.t:.f'-e<¥ 

dn °'fflt'C4u.:b r,,t<.,-1, -fc ~u.}-/it'f, c/(n"lc.tl/.lf /'1CI( 

~ff/t~#on llM£/J~ 1~ fD <>S;rJSfr.i>tt-<.~focrJ?Se/ 

111 !.f.uf #pp .,,J. W#,1 /26., r,Vt,,-,,/ IJ •, 1 
~,,,,,,,,1,,,,,,-1-

fo tht;.../J{.t«11d2rM~. JaJJdlqy/J;;//t,:/tcol'(r#~. 

el!)~JILI- /f ht'te.lJ,,, U/tJu.lJJ tfe/ro;'<el"'~ s e C, lah~vfSoA1 

v, 5fct'te1 715 5,_ £. JJJ 21 tfll4er<- a~ o/"f'//cci~I allye5 

~c-fs flu,1,f wo:_,,lcf' t:,stab/11'4 ~),( l'.'XC~~ ·-/4 e//i "",,,. .:fi.Q.. 

{k-U r jhfi. vMol1$ .t;r/Jto/4Z)l/o~, 7c1)~>1. 5. 'JCCcj,S/ve. 

f,-t,I{ P//41e,t:.,l~P¥'s t:tH,/ 'l4ast:- 7'$tt,e .A-07 t'1J,lfe/4slv:Jy 

t<:-(l+JJ o/ -/./,«: Y.CcoJ/el:re Mr: (o~vJ..J; C( fue,hh-? • 

J 
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fc.,..c.,,f /S ;-4.lsr:./ lf/t.;t.J CA/\/ oYl.'f ht!. ret;alv-ec/ dy Q 

fi ,tq V ";"' 

C ovi <!.. f Lf.5 i' oi; 

. l-+r1l/(,a,1,r_}· pr~,; P,,1J LO~,,,.,f a.)tJu.jJ a11ointf. 

(:_01.J.f1.5'(./ t1J1.Jov-cfev c:i }(,eqy,•7 f<l reJo(;/e +4./s 

Cl1-1-/ms he~ r'/.J,, · 

L/ 

357



Ma.rgai;-et l:lOIStic:k, Clerk 
Ja41per count)' Clerk of Court 
f,.,6~ Box 248 
Ridg.-land, SC 29936 

RE; Antonio o. Scol;t, t 320475 v. State of Soutn Carolina 

Dear Ma Bostick: 

Enclosed for filin9 1o1ould you i,,lea$e find motion for leav<iil 
to am<irid ana attachment and purpoae a111end111ant that is served u.1,>oll 
you. 

N 
N 

~ 
!l 

t 
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• f •.• 

$1'1,'JJl!i Of SOIJ'J)!i ¢AROL1:NA 

COU~'i 01!:' J ASl?IR 

AP:ton io P. scot.t, t ,32.0475 

Respom)ent • 

) 
) 

) 

) 

) 

J:N · TliB COUJl'l' ()¥ COMMON Pl,\tAS 

FOR~!!;! 14th J'!:ID:i:CIAL ClRCUI'l' 

ca.-, NO, 202l"'CP-27""0044◄ 

I 
PUli!iP0$SD #t,!,JHU>1tSi4<r ii 

-

. 1. C¢lln,,utl' \il:as . .ineffective by hia failure .to .file motion .or bring 

to th• Court 'a attention that the indictment wa.:a drawn on an 

' . •; .. . ,, . 
• Antonio n. Scott. 

A <:riminal def.e.ndarit ha/$ a constitutional sna ~t<1;1.1torr ri<,iht to 

• ' have the indict1nent 1$.lilU.ed bt a legally conatitlitea grand :i:ury. 

Sew e~g. stat.e ··"·· 1;1e.ana 0:P No •. 261.05 (SC Supr:;eme court tiHia 

Febru,u:~ 6, 2006}. Hile s.c. Con111titution Art• 1 1 11 and .";rt. v, 

§ i2, s,c. Co<Je Ann. §14~9~210. 

In .St.at.• v Bann 125 s.E. 2d 720 {s.c. l~40h, th• court said, We 

adhere fi.illy .tq tl"l.e deciaiqn of thictJ court ~•nct<i1red by. Mr. 

Ju,t}ce Woqda, in t;he caae of Stat.• ti•. )).azau, f>S s.r:. 210', 271, 

wfoiln t.h!i court . held th•t the la.w ):eq~lr•a. th!t 11reaentmtnt of a 
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grand Jury aa a condition 1,11:ecedant t.o the trial of a crime, the 

grand jury b&ing • constitute pa.rt of the Court and 1,1ithout it 

presentment the couct nas no Jurisdiction of the cause. lhmce., an 

al,)i,>el.lat..i court 1;111 cieclare 11.oid a convict1on 01:>tained in such 

ca.ae without the presentm .. nt Of a yra110 Jui;;y, tor lack of 

JU:risdiction O·f the subject mat tee in the trial court. 

for Apr;{ loll, and the grand Jury did not a1eet in April 2011 and 

the foreman's name iii whot I •m alleying is fraud uvon the Court.• 

CONCLUSION 

Accordin1:1ly, and for th¥ niason.s sho1,n above, this Court should 

:;':! ·,. release' tne ,Betitioner from the custody of the R111spondent. 

Dated 

4./ /J.-. /2022 
Antonio o .• Scott 

2. 
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V. 

Sr~ Cf Souni e.AUAMf 

1/4.it lk.~ 

;;rd t7{e ~4:r .{)+' 

Cont~ /lt'41$' f;e. 

it/e {:;;,tt:rlt'Ctv11f :r wJ.t-:,,1 
C/t'l4A'f • 

e,,4,r-e., #t). : u i,1_.q.,.z1-(}(Jvi. 

(11mp} rt1J [Jlr 1kt Jf 'rf/61' 

~NJITit,lltl,, 6/ble)! ()IF 

P1tM:tr,r/ '°fr fk /kjMJ 

7(/,z- At/I~ tt.ff'01} 'fl-(d1 f(~ ff ;(tJf A 

::.· . f n, fa:s~, Ml . · J~ Wtw ,. AU,./f~~ , r«e i4f! /!CJ}vi:1""~1~ 

fL-. ~1 of-ff.t~ /{rM<~ML ~ 74dr /oJ,-,c,fc , c UtLt- ri=-

G,vrr fr< ~f¾l- ~,.,i-i ~ 1F _r;. , ti,_ Arf P''lfwr 
vJ /JV lJ i ~. ~ {Jl'i,f Cu,-,./1(.fllf}- Attff Cf'r'r1 ,1-,- 11,cW s:4,_,. 

WntlJ A¼.p-t 1'.i- 1 5Fn.CL Jk. +k c)u{l 1 &v1tr 5-r;ftt;l> . 

Sk CAvld ~t D..d • ~ Aff 11(A'rr/h... w P,rr Cnvrll/1'(); 

.\¼_~ t,JA\ C.\.J 1~ ~· 06/lt. ,i-.' ;/pflJ,,,.A-
~ ~do:iJ ~ ~ ~ M~ ,J.':J.. 1 1)4)17 A- 6t,..ftt,W 

{'1-,P((( (Ut,'pf r.J~ fi.,., Apfll~ fl~ vi..{( d -rl_ s~, 
at +-k A-~ - rw-vJr~ PGIL "'ff r.r~,·A- Ci'lul r;_ J,or&. 

l . 
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' -I&- Af11M•1 f;(/,.,1. fXI(' ,t,-,fl,,,,, P::J-. Att"""""' 
p,;v.J. r,'>1'1 ¥ -,. r;,,:J,,& f(.... U Aft/1(,,,1"' 

_tjl,,A I;... ;2,'I~ , filA,J vf"" ~ ~f¼ .e,.,.., ,ti.,. 

\.t,,vi~ ~""' em1* , --t{,, MrJg.,,,Jr fl<~ 
,. I t, 1w .... f.i i.J -14 lcJ. f:1f l«,wrf.,. ,t ,,i" V /.<-

~r,,J ~ ti~ 14!.J, fa #!~ SI?,-{µ--

·.. 1 -L ~ ,,.., ff-" /U Mt•- -~ {tr ... ",.J r""' •~ ·; .. I U • I , ~ r ~_,4,;,u',-~ 

L,,.-., )61~ .f:' fr"' I 

:'. r :~ '.,;, ~ 'f pgr#~ +/,- c)4', ~-,,I ~ ;»vt- Qot f;.,-ry._,1-- \f.,lrr-1"" ' -1!,., /)If~ 

jl'/<tf'~ ,tS!lo ,\¼> ~Al,,l< ~ -fl Av"( 

,\\,... ~i,IJ u (.oU'- ii•· i,µ ·cl·t1·06<1'f0 Jo 

,1-\.,, S,,-.- 9Cf -1/) '\i) I;_ ;l.!l > ,ti,, (,,!u,f'.- dj 

-M' \ &>'[ I ;,.v-J -ti'!' t<rt (/~ /-») 'f"" Cafp I 

~,;, _rt,.. ,¼pl-~ ,v<R t,,,,,,'- I< U/'g "/i 

l\,,-- · ~..,J ,f'L,,< w"' .Ji' kl r- (plf" 1 
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STATE OFSOiJTR CAROLINA 

• CQUNTY OF JASi'ER 

Antonio o. Scott, t 32.-0475 

Applicant, 

v. 
S!l\A'rE OF SOO'l'R CAROLINA 

J 
) 

) 

) 

} 

) 

) 

______________ ) 

IN THB COURT or COMMON PLEAS 

FOR .'rHS l4th.JUDIClAL CIRCUIT 

C&\$1):. NQ. 202,l-CP-";i!J-,@444 
E ~'-i • 

HOTION i'OR LEAVE TO Yi.M -

Thia cauoe ia be.tore thia couct for 111otion for leave· to a111en.d 

·post convictiob reli.ef application on the gr.ollnd that the granc:l 

JUl:'Y in4ictilient wa• iaaued by a ill:-legollly gl.'and )U.11Y•• Rule 15, 

.,.;.. , SCRCP, that the amendlllent is fl:'eely given as Justice• so reqµires ', •:: _., 

and Man9al v $,ta.te, 421 s.c. 85, 805 s.E;2d 568 (S,c. 2017) 

quoting sin1eson whei:e Simpson d.id not specifically raiae it in 

his Pea applic<1"tion. The co.urt held, Simpaon s.houlQ nave b1um 

pe.l:'lllitted to aa:iend his pea application to confi.r1111t<> the eviAepce 

preaente.a •. 367 $·.c. at $$9, 6.ii' $,!!l.,<i at 708, Rule l!i(;bl, SCRCP, 

states i;ilea<lin~ may b• •••n6111ent, ev«m aft el:' jUdg!llent, t<i oonfqrill 

to iaau•a tried by e.kpi.'.eait or im~lied con.1u,nt. but not raised in 

the <triginal pieading. Moreover, a. party 111at amend his 1,1leadin9 

once a,a a matter pf coilrae at an.t time before. ol:' within 30 data 

aft♦r a reaponaive ple.ading ia ••-=v•d• •• • Otherwiae a party lll,ii,y 

amen() hi..a plea<ling only be le•v• of c:ourt or by wfitten con11e11t 

of th• adverse party. Love v State, 42as.c. 231, 834 S,E.2d 196 

($,C, ?019Hq1.1oting Rul• 15 and l5(b), SCRCP. 

1. 
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In this matter applicant naa made a snowin':I ◊f a ill-legal form 

grand Jury. See Attachmenta. And he re1;ue8.ted an eviaentiary 

hearing on the matter. S.11e put"posec a1nend111~nt 

CONCl.USlON 

Applicant prays this Court would grant leave to amend• 

Submitted 

f 

2. 
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."T TE OF. Ol 1TI I ROI.I. A 
C'Otr. TY or J . p ·.R ) 

Antonio D mazit . tt. S D #3-047 , ) 

pplicanl. ) 

V. ) 

) 

. tat ofS0 1th ·an Ii <. ) 

) 

R spond nt. ) 
_______________ ) 

I.' Tl IE COl Rl ( J' CO 1:\10 • Pl.I.\: 
F R ·1 H I· R"J LL:. "TH Jl;DICI L CIR 'l Tr 

a:e o.: 2 _J. �-.. 7-004 4 

Fr ' LORD RO l>ISMI 'SAk_. 
. ' 

RECEIVED 

JUL 26 2023 
S.C. SUPREME COURT

� 

-..J 

C> 

Thi, matt r om : bdc:ue the ourt by way or po t-c nviction relief appli ation fil d h) 

Appli ant Ant ni Oct 1azio on on ctobcr 12. 02 I. In r . the ."tat o outh nrolinn 

m de it: r ·tum and mon�d to summaril) di. mi:· the action a.· p lccdurully barred pur uant to th 

l .'niform Po ·t- ·onvicti n Pro dure ct. lo at d at ti n 17 _ 7-10 t -160 o the. outh ·arolin

de.

ftcr r vi \\' of the rec rd and pl "adin . thi. Court a •r ed thi: application bould b • 

:-umn arily <li,;mi:s�d and prciYi:ionaHy di ·mi· ·ed the • i n b) way of a Condition I Ord r of 

Di. mi .. al likd on Fl-bruaf) .. J. _0J2. 1i,·in • pplicant L\\Ct1ty day from t11e d, ti.! f 'r\ ic of' 

. aid Order lo .-ho\\" "'hy th' dismis.-al .-hould not occ0me final. ttachcd to thi Hn, I Ort! �r and 

in orporah.:d h r in b • rcfcrcn n flida, it of, ervice indicating pplicant w rvcd tbl.! 

Conditional Ord r f Di mi .. al on Jul) _o, 2022. 

On February . 2022. pplicanl tiled a . 1otion l0 Oi mi the ·onditil nal OrdL:r or 

Di mi al. a ·rtin h had attempted l fil a PCR appli ation in 2016. and h bcli ved-ba ed 

on a lctt r he r ceived fr m th Ja per County lcrk of un-that "if" he refiled the PCR 

Pa,� 1 ofJ 

muecopy 
MARGARET BOSTICK 

CLERK OF COURT 

\ 
so 

8¥.��..,...,,._ 
DATE: 
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application ii ,,ould be a ptcd and timcy filed." 1 n pril 5. 20 2. pplicanl filed a ·lotion 

to . nrnd and a Propt s d m ndrnent a scning ·•coun. d was ineffective for failin, to file a 

mot inn or bring 10 the oun • atl ntion that the indictmenl ,1,a • dra,..,n on an ill-legal grand jury . 

.ind the Coun la " d juri. diction to try I ppli anti.'" On Au�u.-1 l .  _Q___ pplican tile • (I) n 

bj cti n to th Con itional Ord r of Di mi al. again a s rtin • h had pr "iou I� at mpt�<l to 

fil a PCR in 20 I ; (2) a 1 tion to Di mi the C nditional rder of Di mi , I. n:it 'rating th 

ar 1ument in hi bruary 2022 M tion t Di. mi.-· the onditional Ordl:r of Di. n is:al; and ( 3) a 

Motion to :\.m nd and a Propo ed . mcndm nt rai. inl!. the :am argum nt in hi. pril ... 0_2 

Propc, • d Amendment. I hi • u11 �on. true, the ·e tiling a rr pl n. e: to the nnditional Order 

of Di mi al. Thi C urt further linds pplicant ha not made a prima fa ·i ho" ing th� h • i. 

entitled to an c,·idcntia • h arin ,_ • thi • ourt prcviou ly found, th lerk f ourt r vi wed it. 

r� ord and did not ha\ any record of rcccivin or filin a pri r P R appli ati n. Further. 

ppli ·ant· propo d amendment do� not rai. an i ·:u • wammting a h rinu. de 

nn. ,'; 14• .QJO o .g.rn (allov.in for term: of ou11 not pr \id�d for h� la\\): :.J, le , . .kff o. t.

26 :.c. 11 . 1 ." .E. 440. 4 I ( 18 7) ("I 11 'r ·ly ch:rn in the time r r hold in!!. the court did n t 

(pro\'iding a pre umpti n of rcgularit) attach . t > proceeding in th C u11 of G •neral S ···ion�): 

:tatc \'. Jame:. "'� l . . C. 7 . + 7� .. F..2d "8. 0 ( 't. pp. 1996) (pn \·iding ourts mu t pr ··um·, 

1 
• n ted in the ndilional rder of Di ·mi· ·al. ppli ant. nt a lctt rt the upreme Court of. outh 

Car lina. received on . cptemher I , 20_ I. r quc ting. cop> ofhi • PCR appli ation. In that lctt ·r pplicant 
claim, h mailed 1 copy of hi· appli at ion to th Ja per County Cieri-. r urt in January .... 0 I 6. Applicant 
further ontend h . cnt amendm nt. to thal pplicati n in pril 2016. In the letter. rpli anc tale· h ha 
n I ri.: • ·iH:d a11 n:plies to lett •r:. he ha· mail •d to the Ja. p r int) I -r of Court. l,pon r ceipt of 
. ppli nf I tter, the. uprcm ourt romarded it t 1th J ·p r County 'l rk of Coun on . i.:rtcr11bc,;r 15. 
�0 .. 1. l3) lett ·r dat d . cplcmber 0. :w_ I. th Ja. pt•r Counl) k:r or ourt r ponded t r plicanl., I. 
add.ed him th ir offi eh, d re\ ic\\Cd their ri.:ct nh: h me\ •r. th •ir r •·,rd. did 11,,1 incli ·:11 • ar1) <1ppl1 ·ation 
"a t.:\ r recci\· d b) r filed \\ ith the Ja per C u nt) Cler� of ourt. 

Page 2 of 3 

Ill 
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pr pc I� returned indi tmcnl i \'alid b cnt \ idcncc to th1,; contrary): . talc \'. Getllr)'. � 6 .' .C.

9. 101,610,. -.. d 494,499 ( oo·) ("[S]ubj cl matter jllri.di lion of the circuit court nd the

uflici n y of th indictm nt arc tw distinct concept. and the bl ·nding of the con pt. rvc.

mly confu ·c th i sue. Circuit court ob\'i I I� h , 1.: . ,h· ·ct n atkr juri�diction to ry riminal

matt r.·:· .

JT IS THEREFORE ORO R !-.et forth in th� ourt" Conditional

Or er of Di mi al. thi application for po t•co,v.iction relief i: hereby DE�IED AND

DIS.\-11SSED WJTH PRE.J DICE .

. ho Id ppli ant wi ·h to pro urc appclla re, i \\. h mus ril • and .-en� a noti c f·1ppc.il

,, ithin thirt) da of thi Ord r. � Rul' 20 .. C R. Applicant'. nttcnti n i dir'ct ·d to Ruk

'"I 3 .. T 'I{, fir th' proc'durc· follov .. in • the lilin, and ·ervic ofth • noti f app� I.

A D IT I • ·o ORDERED thi __l:(_ day ol"____._��---· 202"'.

uth Carolina

m1. tr th c Judge Commt n Pl ·a·
Fourt enLh Judi ial ircuit

Page 3 of 3
2021-Cl'-27-0 4 
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• 

Maryaret 8osti.c1<, Cler11: 
Jasper count/ Cle.r1< of Court 
p.o, 'Sox 24$ 
1ltdye1.and, $C 29936 * 

!lE: l'\ntoni.o Scott, t 320415 v State 
C/1' NO: 2021.-CP-27-00444 

Dear Cler'II;.: 

fllEO 
JASiTR COUNTY 
CLERK Of COURT 

Zill JJl -s A IO 3Q 

Bnc1.osed for fi.l i.n'>l would /OU .,i1.eaae find ob.,.ect.l.on to th.e 
t>roi,>o!lled final order of di.smi.esal, .,i'l.ease return stam.,i fl.led co,;/ 
to me and i,11.l!laae eerved the Honorable tHmtlet n. Pri.ce• 

Si.nceret1, 

~.adtJ/r 
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S'Ni"l'B of SOUTH CA'ROttNA ) FIL~ 'l'HB COURT Of' COM.MO Pt.lU,S 
J ASP £fl CJW1'4 l .Y ... 

COUN'rt or J!\.Sl>SR tLERK 0Ff.l00Rf"''1!: 14th J.UDtCI.lt ClRCUtT 

Ant.11111te :Oemazio Scott, 13204?S' 2Ui3 JUt ~ $ A i): 3~ 
Applicant, C/A No; 20il-CP--27-00.f44 

St!lte •f seuth Cat'♦lina 

R••Pnd•nt 

) 

) 

Oe'J~'rlON TO fBE PiO'l?OSED 

!'lNAt QROER OP 'Ol$Kl$SAt. 

The a,:)pl leant ol)::i•ctis to the ;1ro,;ic:used final order of diainiaaal 

t>a.caed on the 91'.0und he ha'il not ha!l on• bite at the appl•• See 

oaom v State, 523 SE 2d 153 (SC 1999) the court &xplained, under 

the 'PCR rutea, an applicant is entitled to a full ad1Udi0ation on 

th~ merit of the original petiti1:111, 1:1r one bi.ta at. the. •e,ete, 

second, the indictment aa a fat&l d•f•ct in it: aa to t.he place o,f 

death, see p. 5 fl. i~ Vhf.Ill Ot&\Ull '!'he victim, cyntllia was firat 

ta'lten by EMS to a local h<l>illpi tal and then,. beeau•• of h•r 

c:om:Utton_, ehe wae tranaport•d to a hoapital in Savannah, 

G•_orgJ.a. She o-4ed there on Ma-r<=h 21, 2011, ae a result of the 

at~ .wound to lier neck JU~t below the ear at the :,av tine, (R 

te,..uu•,.!lll!'l'lt ·fl~~~ •tffl'lt1:tw~H•t• !>•If ~111n~t-t imt'I .._,~ "l,\1f:"~i'l 4~4, a.n 

.{n<'tU::t111ent.: ta • no.tice dQeument, see also Posp:f v Proe,r !;'l•\tn.! 

b\•ti.,m;\§'l;;;,trn~l!e'"' l.11\ '\'<<?--· l-lGll %1 ~:-l',;•2d 395 (Court of );.peals 
. . 

20Q8). The proii)er proceaure for rai.sin1;3 la~lted of aubjeet matter 

Jurta<ii.c•tion prior to trial ls to file motion to d1.s·11ri.ss 1:1Ursua1;1t 

':c'il r>Jt~. ~ 2,. />;,)'r'l:\! rather than a moti.on for ,11ummc1r1 .,ud\;lm~nt 

t. 
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.,u.reuant to rule 56, SCRCP. tf a ,;artf files a rule 56 motion for 

summar/ ::.udgment on tile sround of lac~ of eub.Ject matter 

.,uriodiction, trial court should treat the motion as i.f it were 

1.2(b)(l) motion to. dismiss. In Si,)ea1dn':i of 1ac1<ed of 

.,urisdicti.on, i.n th.e second or (b) of the alle',iation lie is bein'.J 

he•ld in custodt unlawful a.,i.,1. icant a1. 1.ei,i<iHI: 

(b) Counsel. was tneffecti ve duri h,1 the amend.ment f tlie indictment 

toe his failure to move to -.uasl\ or ob.;ect to the fatal defect in 

tlie murder i.ndi.ctmertt referri.n,:1 to ':he ,>lace of death. 

Wnen eoni,idering >:he State's motion for summart dismissal;, w"tere 

no evident tart hear i.n':I l<las t-:.een l-te1.<'l, the !>CR .; Ud,ie, must assume 

facts f)re'l!!ented l-:,J tlie ay,>lican': are tt:ue and vi.ew tliose facts in 

the 1 i.1,ht mo.i,t favorab1.e to the ap,>l ;.cant McCof v. State, 737 

s.:B.2d 1)23, '52'5 (2013). Si.mi.larlt, wen reviewin':I tlie .,;ro.,;ri.et/ of 

.a di.smissa1., tlii.s court must view trie facti, in the same fashion. 

T!ie i.ndictment in th.i.s cal!l.e Ls fatal l./ d~fecti.ve and cannot be 

cured b/ amendments. State v Platt, \51. S,!'l, '206 (s.c. l930}. 

State v .. s1a1<ene1, lt /:1.s. 63-'I (s.c. v:1~0). 

tn the .,urLsd'i.cti.ona1 matter of tlie court i.t a.,.-,ears the 

irtdict.tnent for murd.er must be dismissed and a new i.mH.c':ment 

i..ssued, In dealiny with ':.1-te discovert l!'ule l 7-27-45fc) a neari.n"' 

i.e necesi,ar/ to dete.rmine if a \ienui.ne i.ssue of mai:eria1. tact: as 

to ,;f!\e':1-\er tills ,>etiti.911 i.s hat:red ht statute of limltations and 

whether e1:,uitab'l.e t'oll.in':I ls avattahle to !!l;o>111licant.-
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CONCT;UStON 

WHl'Rl!:1?'0'11:&, l-i&11in9 ol-).;ected to tl\e pro.,>oaed fin&l order t>f 

di..$1ili.t!l11al, llt>Pli.cant .,>rats thi11 court would oonei.der the. fa<:t.l!i 

and di,sml.siutd l'\espon,::lent final oro11r of diami$Sal, 

TJI\ TIP 

June~2023 
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CEltl'l F!CATE O'F S!RV!CE 

The undersigned hereby certify that. he 111ail Ob;)•u::tiona to the 
Final 01:'der of Diamiaaal to t 1-h• J•aper tlll\tn\lNY Cl.erk of CQU'!:t 
Margaret Soatickf' ~south Carolina Attorney General'& Of1!tce, 
Dani•lfe D'.tXON, Soqui.re and to aon•rable carmen '1'· Mullen 
thiaai.day of June 2023 by depeaitin9 aalile in the u.§, ffl&lt,, 
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ST~TE OF SOUTH C~ROLIN~ 

IN THE SUPREME COURT 

.R_BC.BfV.BD 
JUL 26 2023 

S.c. SUPAE 
~ppeal From ~o.spe~county court of Common Pleas ME COURT : 

Chief ~dministrative Judge, Carmen T. Mullen ' 

C/~ NO, 2021-CP-27-00444 

State of South Carolina .......................... Respondent 

v. 

"ntonio Demazino Scott, # 320475 ... . .. ..... . . . . . 1'.pi;>ellant 

"ntonio Demazio S c ott, #320475, a~~eal the Final Order of 
Dismissal Signed by the Honorable. Carmen T- Mu llen on J une 19, 
2023, and received by me July 6, 2023. 

/6i~ /), 0~ 
1-.ntonio Demazio Scott 
T19er River c.1. 
200 Prison Rd 
Enoree, s.c. 29335 
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STATE OF SOUTH C~ROLINA 

IN THE SUPREME COURT 

RECEIVED 

AUG O 7 2023 

S.C. SUPREME COURT 

Appeal From Jas?er County Court of Common Pleas 

Chief Administrative Judge, Carmen T. Mullen 

C/A NO 2021-CP-27-00444 

State of South Carolina ......................... Respondent 

v. 

Antonio Demazino Scott, t 320475 ............... A~pellant 

243 EXPLANATION 

This cause is before this court pursuant to Rule 243, SCACR, to 

explain why the ruling of the lower court was improper. In this 

matter the Respondent alleges that Petitioner's filing procedure 

does not comply with the Uniform Post Conviction Act, and 

Petitioner filed his application to late to be properly filed. In 

this· case Petitioner was never appointed counsel and he was never 

given a chance to present his claims to the PCR C@Y.rn::-1: . Odom v 

State, 337 s.c. 256, 523 S-E-2d 753 s.c. 1999). 

l. 
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Petitioner filed his PCR January 15, 2016, and when he did not 

hear anything from the PCR court, he wrote the Supr eme Court of 

South Carolina on September 13, 2021- In that letter he mention 

that he wrote a letter in~uiring about his PCR application ant 

amended Return was Januart 24, 2020- Petitioner noted he received 

absolutelt no replf from the Clerk of Court. Petitioner said, he 

mailed another PCR ~~plication on September 9, 2021, re½uestin~ a 

copy :;ust for the record- Bi re¼uest of the clerk of court the 

PCR application was resubmited and sent to the Clerk's attention, 

he she said she would make sure it was ~rocess in a timelt 

manner. See Letter dated September 30, 2021-

This court was also sent a copy . There exist a genuine issue of 

material fact whether Petitioner's first PCR that he sent to the 

Clerk was misplaced and never filed and did the clerk letter and 

stating resubmit meant, she ;ust did not filed the first 

ri.z:,>pli.cation. Summary dismissal of a PCR af)plication without a 

hearing is ai?~roi:Jriate only when ( l) it is apparent on the face 

of the application that there is no need for a hearing to develop 

any facts and (2) the applicant is not entit l ed to relief. s.c. 

Code ~nn. §l7-27-70(b). Pelzer v. State, 378 s.c. 516, 662 S-E-2d 

~18 ( c oou~t of~a~~ea~ ~f008) ~uoting Leamon v State, 363 s.c. 432, 

611 S-E-2d 494 (2005). When considering the State's motion for 

summary dismissal of an application for PCR , a J;'\/ffl<g~ itUs't ass.um,e 

facts presented by an a?plicant are true and view thos . faets irl 
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the li9ht most favorable to the applicant- Ib ~uotin~ Wilson v. 

State, 348 S-C- 215, 217, 559 S-E-2d 581. 582 (2002)- Likewise, 

this court must view the facts in the same fashion when reviewing 

the appropriateness of a dismissal-

'1'he api:Jl icant did not alleged that he attemtJted to filed a PCR 

application in 2016, he alleyed that he did and the clerk of 

court for Jasper CountJ in her letter said, i?lease resubmit 1our 

apt?lication and send it to mt attention. 

The ai:Jf)l icant rec._iuest his case be remanded for a full hear in'::! 

arg iny the statute of limitations. See Barnes v. State, 433 S-C-

399, 859 S-E-2d 260, where the court said, a clerk of court does 

not have the authoritf to reject a filiny based on ostensible or 

,t:)erceived failure, includin~ the document is contained on the 

proper form, because the Clerk's role is mi n i st er i al i n th i s 

respect, the clerk shall not be concern ea with the merit of the 

i:)aper or with their effect and interpretation. See also Mose v 

State, 420 S-C - 5St}O, fso'.s §, 1 -~6 --Jill8,, where the judge rule the 

a~plication was untimely, and this court overrule the lower 

court's findings. 

CONCLUSION 

This concludes applicant's 243(c) explanation, and a~~licant 

~ra1s for a remanded for a hearin~-

D11.TED 

T\ugust 3L 2023 

3 . 

T\ntonio n. Scott 
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

On Petition for Writ of Certiorari

to Jasper County

Bentley D. Price, First PCR Judge
Carmen T. Mullen, Second PCR Judge

Appellate Case No. 2023-001186

ANTONIO DEMAZIO SCOTT,

V.

STATE OF SOUTH CAROLINA,

PETITIONER,

RESPONDENT.

RETURN TO PETITION

FOR A WRIT OF CERTIORARI

ALAN WILSON

Attorney General

DONALD J. ZELENKA

Deputy Attorney General

DANIELLE DIXON

Assistant Attorney General
S.C. Bar No. 73999

Post Office Box 11549

Columbia, SC 29211

(803) 734-3737

ATTORNEYS FOR RESPONDENT
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QUESTIONS PRESENTED

Did the PGR judge who signed the final order of dismissal err in failing to recuse herself when she
was the trial judge and did both judges, the judge who signed the conditional order of dismissal
and the judge who signed the final order of dismissal, err in dismissing the application for post-
conviction relief as being filed outside the one-year statute of limitations without appointing
counsel and without conducting a hearing when there is evidence in the record that Petitioner, an
unrepresented indigent party, mailed the application from the South Carolina Department of
Corrections to the Jasper County Clerk of Court, at the correct address, presenting questions of
law and fact that entitle Petitioner to the appointment of counsel and an evidentiary hearing on the
statute of limitations issue as well as ineffective assistance of counsel claim?

Is Petitioner entitled to a hearing on the narrow issue of whether the statute of limitations should
be equitably tolled?
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STATEMENT OF THE CASE

Petitioner is presently confined in the South Carolina Department of Corrections serving a

thirty-year-sentence. In April 2011, the Jasper County Grand Jury indicted Petitioner for murder

(2011-GS-27-00192). On December 5-7, 2011, Petitioner proceeded to a jury trial before the

Honorable Carmen T. Mullen. Public Defender Robert Hughes represented Petitioner, and

Assistant Solicitor Robert Ferguson prosecuted the case. The jury convicted Petitioner of murder,

and Judge Mullen sentenced him to thirty years' imprisonment.

Petitioner filed a direct appeal, which was perfected by Appellate Defender Benjamin J.

Tripp, who filed a brief arguing the trial court erred in failing to instruct the jury on involuntary

manslaughter. The Court of Appeals affirmed on the merits. Petitioner filed a petition for a writ of

certiorari in the South Carolina Supreme Court, which was granted. On September 9, 2015, the

Supreme Court issued an opinion affirming. The remittitur was sent December 16, 2015.

On October 12, 2021, Petitioner filed an application for post-conviction relief (PCR)

alleging ineffective assistance of counsel, Bradv violation, and due process violation. The State

filed a return and motion to summarily dismiss the application based on the statute of limitations.

On February 23, 2022, the court issued a Conditional Order of Dismissal.^ Applicant filed

responses to the Conditional Order of Dismissal on February 8, 2022, and August 1, 2022, again

asserting he had attempted to file a PCR application in 2016. On June 27, 2023, the Court issued

a Final Order of Dismissal. This Petition for a Writ of Certiorari followed.

' Pertinently, the Conditional Order of Dismissal noted that Petitioner sent a letter to the Supreme Court of
South Carolina on September 9, 2021, asserting he mailed a PCR application to Jasper County Clerk of
Court on January 15, 2015, and an amendment in April 2016, but he had not received a clocked copy of his
application or amendment. The Order further noted the Supreme Court forwarded the letter to the Jasper
County Clerk of Court on September 15, 2021, and the Japer County Clerk of Court sent Petitioner a letter
on September 30, 2021, indicating it did not have a PCR application filed for Petitioner or any record that
an application was ever received or filed.
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STANDARD OF REVIEW

The standard of review for post-conviction relief depends on the specific issue before the

appellate court. Smalls v. State. 422 S.C. 174, 810 S.E.2d 836, 839 (2018). When reviewing

factual findings, appellate courts defer to the PGR court's factual findings and will uphold them if

any probative evidence in the record supports them. Buckson v. State. 423 S.C. 313, 320, 815

S.E.2d 436, 440 (2018); Smalls. 422 S.C. at 180-81, 810 S.E.2d at 839-40. However, pure

questions of law will be reviewed de novo without deference to the PGR court. Id- Appellate

courts will reverse the decision of the PGR court when it is controlled by an error of law. Goins

V. State. 397 S.C. 568, 573, 726 S.E.2d 1, 3 (2012).
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ARGUMENT

Respondent concedes Petitioner is entitled to a hearing on the narrow issue of
whether the statute of limitations for this PGR action should be equitably
tolled.

Petitioner asserts the PGR court erred in summarily dismissing his PGR application when

he presented a question of fact as to whether the statute of limitations should be equitably tolled.

Respondent concedes Petitioner is entitled to a hearing on the narrow issue of whether the statute

of limitations for this PGR action should be equitably tolled.

"Summary dismissal of a PGR application without a hearing is appropriate only when (1)

it is apparent on the face of the application that there is no need for a hearing to develop any facts

and (2) the applicEint is not entitled to relief." Pelzer v. State. 378 S.G. 516, 519, 662 S.E.2d 618,

619 (Gt. App. 2008). "When considering the State's motion for summary dismissal of an

application for PGR, a judge must assume facts presented by an applicant are true and view those

facts in the light most favorable to the applicant." Id. at 519, 662 S.E.2d at 619.

"[Sjtatutes of limitations are not simply technicalities, but are fundamental to a

well-ordered judicial system." Id. at 520, 662 S.E.2d at 620. "Equitable tolling is a doctrine rarely

applied in South Garolina to stop the running of statutes of limitations." Id. "The time requirements

in lawsuits between private litigants are customarily subject to equitable tolling if such tolling is

necessary to prevent unfairness to a diligent plaintiff." Id. at 521, 662 S.E.2d at 620. However,

"equitable tolling . . . is typically available only if the claimant was prevented in some

extraordinary way from exercising his or her rights, or, in other words, if the relevant facts present

sufficiently rare and exceptional circumstances that would warrant application of the doctrine." Id.

For PGR actions, equitable tolling has been applied when the applicant timely notarized

his application and alleged a warden confirmed it was mailed before the expiration of the statute

394



of limitations. Mose v. State. 420 S.C. 500, 511-12, 803 S.E.2d 718, 723 (2017). However,

"[tjolling the statute of limitations in circumstances in which an applicant demonstrates the failure

to timely file for PGR was due to no fault of his own does not create an exception by which

incarcerated litigants may avoid time restrictions." Id. at 510, 803 S.E.2d at 723 (internal

quotations omitted).

"[I]f a PGR applicant raises the doctrine of equitable tolling as a defense to the statute of

limitations, the judge should make the fact-specific determination of whether equitable tolling is

justified." Id. at 511, 803 S.E.2d at 723. "As part of this determination, the judge should consider

any reasonably verifiable evidence of the date the document was purportedly in the possession of

prison authorities for purposes of mailing." Id. "[I]f the circumstances warrant, the statute of

limitations shall be tolled from receipt of the document by the prison until formally filed with the

clerk's office, provided that the applicant can verify by competent evidence the date prison

authorities received the document for mailing." Id. (emphasis added).

Here, Petitioner sent a letter to the Supreme Gourt of South Garolina in September 2021,

asserting he attempted to mail a PGR application to the Jasper Gounty Glerk of Gourt in January

2016. Although mailing itself does not constitute filing for purposes of a PGR application,^

Respondent concedes Petitioner has alleged facts that, if true, could support equitable tolling. Thus,

Respondent concedes Petitioner is entitled to a hearing on the narrow issue of whether the statute

of limitations should be equitably tolled. At the hearing, the PGR court can assess Petitioner's

credibility and review any evidence submitted by the parties on this issue.

Respondent further contends Petitioner's request for an evidentiary hearing on the merits

of his PGR allegations is premature; the proper procedure here is a remand appointment of counsel

^ See Mose. 420 S.C. at 507, 803 S.E.2d at 721 ("IM]ailing does not constitute filing of a PGR application for statute
of limitations purposes.").
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and a hearing on the State's motion to dismiss. Should the PCR court find Petitioner is entitled to

equitable tolling, Petitioner would then be entitled to an evidentiary hearing on the merits of his

PCR allegations.^

CONCLUSION

Based on the foregoing, Respondent requests this Court grant certiorari, dispense with

further briefing, and remand this matter to the PCR court to consider the narrow issue of whether

the statute of limitations should be equitably tolled.

Respectfully Submitted,

ALAN WILSON

Attorney General

DONALD J. ZELENKA

Deputy Attorney General

DANIELLE DIXON

Assistant Attorney General

Danielle Dixon

Assistant Attorney General

Office of the Attorney General
Post Office Box 11549

Columbia, SC 29211
803-734-3737

DanielleDixon@scag.gov

This 8'^' day of July, 2024

^ Respondent does NOT concede that Petitioner is entitled to an evidentiary hearing on the merits of his PCR
allegations, but rather that Petitioner is entitled to a hearing on the narrow issue of whether the statute of limitations
should be equitable tolled. Respondent reserves the right to continue to assert the statute of limitations.
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STA rE OF SOUTH CAROLINACOUNTY OF JASPER 
IN THE COURT or COVIMO� PLF.AS 

ANTONIO SCOTT 

l'DRM 4 J\llJGM[NT IN A CIVIL CASE
CASt. NO. 202 l-( P -17 --00444 

ST A J'J·. OF SOlJTI I CAROLINA 
- - - -- -- - -DEFENDANT 

� 
• 0 r � 
" - m m • " 
;l 

" 0 ,-, 
" 

m 0
0 

0 0 z 
--

g-
0 . " 
" "m r, APPLICANT 

r 

l Subo,itted by: COUR.T I AUom;) for: D Pld,;;-tiff -- D Defendantl 
"' 

--- - _ a �df-11.eprese_<ll�d Li\1gan1 .. I ---

DISPOSn1uN TYPE (Clit:CK O'lE) 
D JURY V�"RD/Cf This >cliun camo before the court for a trial b) Jury lhe ISSJ«have t>c-cn 1ned and a serJ,ct r<ndcrcd. 
r8J Df.CISJON BY THF COURT. Thi, action csmc to tnal "' l>coring b<fore the court/he 1S>ue, have been tried ur hcarJ and a dernion rendered, 
0 AC,.'TIO'l DISMISSED ((1[£CK REASO,,,J, □ Ruk 12(b), SCRCP; 0 Rule� I(<)S('RCP (Vol. l\on,uit): n Rule 43(k) SCRCP (Senled), 0 O<h<r 
0 ACTlON STRICKt:N (LJJ..[:;_CK RFA.\'!.!!'i), □ Ruk 40(1), SCII.CP, 0 �ankrtl?1C)', 

D Binding a,bitrat,on. ,ubJcct to richt 10 restore to confim1, vac•te or m.xl,f} arbitraM" •ward; 0 Other 
□ DISPOSITION or APPEAL TO THE CIU.CUIT COUFtr /(HECK API'l l('dlllE BOXi:

D Affirmed; D R�vcrscd; 0 Remanded D Other 

IT IS ORDUI.ED AND ADJl!m; F.D, 0 Ste •llached ordec (lom:al order to fol I"") l3J Statement of JuJgrn,nt 
by the Court: 

fhis matter came before the Court on April 15, 2025 for a hearing on Applicant's 
equitable 101ling argument concerning his petition for Post-Conv1�1!on Relief_ Mr Scott w,1.s

pre�nt and represented by Chelsey \1arto, h,q. Jbc State was represented by /\ssi>l�nt 
Attorney lleneral Danielle Dixon. The Court finds as follows. 

The Court finds Applicant'.s tesllmony at the heartng lO be very crcd1hlc. Coupled with 
the mail receipt which was introduced in evidence. the Court finds that he timely mailed hi> 
application to the Clerk of Court and Thal 11 must have s11nply been misplaced or lost in the mail. 

Accordingly, the Court find> that Mr Scott's PCR Applicati,m will be considered on the 
merits. 

ORDF.R INFORMATIONnus order O end, r8J does no, end th< case 
Addltlonol Jnfonnation for the Cieri< 

1:-IFORMA TJON FOR THE JUl>CMENT IND[X !

Compl•1• this soeuon beluw when the judcm<nt dfects title to re•I ur l"'""nal rrnp,ny or if"") amount I should be enrolled. If there!• no judgment rnfor�ation1 ,nditat, "NIA" in one of the b-0,cs bcl,� _ J
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STATEOI· SOUJIICAROUNA 
COUNlY OF JASPLR 

} I'\/ l"HL COURT OF COMMOt,; Pl.FAS 
) FOR l"HL l·UCRILENTH J\JDlCIAI. CIRCCIT 
) 
) 

Antonio Scon, #320475. ) Case J',;o.: 202!-CP-27-00444 
) Applicant. 

State of South Carolina, 
) APPLICANT'S AME:'1/DED APPLICATION 

) 

Kcspondent. ) 

_ _ _ __

) 

'\/OW COMES Applicant. Antonio Scott, amending his application filed October 12, 

2021. In :iddition to the allegations raised in his initiJI applicall<ln, Mr. Scott. through PC R 

Counsel. submit> the follov,ing: 

I. Ineffective a%istancc of counsel for:

a. l·ailure lo meet"' 1th Applicant enough and sufficien1ly communicate with

Applicant enough pnor lo trial.

h. Failure to communicak plt'a offer.

c. l·ailurc to rc,·ie"' discmery with Applicant.

d. foilure to dcvdop a trial strategy.

c. failure to elfcctivdy move for a directed vcnlid.

f. Failure to ef!i:rnvely object lo hearsay statement;,

1. Counsel shou;d ha,e objected tu >Latcmcnts Monique attributed lo

Applicant while testifying.

g. l·ailure to challenge the mdidmcnts.

h. �ai!urc to cffrcth·ely cro;s-examme witncsS<cs.

I. Failure lo requ�,t immunity hearing.

I• Erroneously advi,ing Applicant not to testify in substantiating; his sel!�delen� 

' 
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Conclusion 

Flascd upon the abo,-e. Mr Scott rcquesta that this Court grant relief. ,arnle the 

conviction;. and remand the case to the court of general session� for a new trial. 

September 19. 2025 

2 

Chelsey r. Marto 
Attorney at Law 

S.C Flar;,.Jo. #104191

rhc Law Office ofChel8ey F. Marlo, LLC 
P.O. Flox 8795 

Columbia. SC 29201 

(864)-404-5583 
info!�_chdscymarto.com 

For Applicant Antonio Scott 
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s·1 A l'E OF SOUi H CAROi.INA 
COlJ�TY OF JASPl:R 

l 1:-1 THE couRr or COMMON PLEAS
) FOR THE l"Ol'Rl'EF.NTH JlJ[)]CIAL CIRClffl 
) 
) 

Antonio Scott, #320475. ) Case No.: 2021-CP-27-00444 
I Applicant. 

' 

State of South Carolina. 
) Aftidavit of Service by Mail 
I 

Respondent. I 
) 

1. I am the altorney for Applicant in the above-captioned mailer.

2. Regular communi�ation by mail ex1sls throughou! the state of South Carolina and this is a
propt>r circumstance of scn·icc by mail.

J. I have thi� day scn·cd a copy of the Amended Application on the above-captioned matter
on the following pcr,,on by their AlS email address:

Anorncy for Applicant 

. 2025 

Office of the Attorney General 
Attn: Kylee Kancaley, Esquire 

K, lrd..:an�alcv,., ��ag.gu, 
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