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Jackson v. Denno Hearing
Direct Examination of Det. Daniel Litchfield by Asst. Sol. Ferguson

JACKSON V DENNO HRG

TEE COURT: Okay. Call your first witness.

ASST. SOL. FERGUSON: The State calls Daniel
Litchfield.

MADAME CLERK: Place your left hand on the Bible and
raise your right.

WHEREUPON, LT. LITCHFIELD IS DULY SWORN.

DIRECT -EXAMINATION

BY ASST. S0L. FERGUSON:
Q Detective Litchfield, who do you work for?
A I work for the Ridgeland Police Department.
Q And what do you do for them?
A I'm the head investigator over Investigations, small
crimes for the Ridgeland Police Department.
Q Were you working for the Ridgeland Police Department
back in March of this year, 20117
:\ Yes, sir.
Q And were you involved in a case with Mr. Antonio Scott
and the victim being Cynthia Nelson?
A Yes, sir.
Q Did you have an opportunity to speak to Mr. Scott about
those accusations?
A Yes, I did.
Q And when did that take place?

A I believe the following day after his arrest.
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Jackson v. Denno Hearing
Dlrect Examination of Det. Daniel Litchfield by Asst. Sol. Ferguson

Q Would that be March the 22nd?

A I'm not sure of the exact date, but I believe, so, ves,
sir.

And what is the date of the actual incident?

I'm not sure, sir.

March the 20th?

The 20th.

All right. Now, where did you talk to Mr. Scott?

It was at the Jasper County Detention Center.

And who else was present at that interview?
Investigator MacIntosh:

Did the defendant appear to be under the influence of
any drugs or alcohol during your interview with him?

A No, sir.

Q Did the defendant appear to have any mental or physical

impairment that would have prevented him from understanding

yv'alls conversaticon?

A No, sir.

Q Can you describe the room where the questioning took
place?

A It's actually the, I guess, Judge's chambers for doing

bond hearings at the jail.
Q And approximately how long did that interview last?
iy I believe around -- it wasn't very long at all; about

thirty minutes or so.
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. Jackson v. Denno Hearing 8
Direct Examination of Det. Daniel Litchfield by Asst. Sol. Ferguson

o] Okay. Did y'all take any breaks or did you just go
straight through?

We went straight through.

At any point did the defendant ask to take a break?
No. |

At any point did he ask for anything to eat or drink?

No.

(T 6 T ©

Now, did you make any threats or promises to the
defendant ih exchange for his statement?

A No, sir. |

Q Was the defendant incarcerated when you talked to him?
A Yes, he was.

Q And did he agree to come speak to you?

A Yes.

Q Okay. Now, was the defendant advised of his
constitutional rights, pursuant to Miranda, prior to being
questioned about this crime?

A Yes, sir.

Q And how did you accomplish that advisement of rights?
Did you do so by form or by reading it from a card?

A A form.

Q Okay. Now, did the. defendant initial that form saying
he understood his rights?

A Yes.

Q Okay. Did he then waive those rights and agree to talk
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Jackson v. Denno Hearing 9
Direct Examination of Det. Daniel Litchfield by Asst. Sol. Ferguson

to you about these crimes?

A Yes, he did.

Q Okay. Now, after having had them read to him and him
initialing, did you observe any inditia of him being able to
understand the conversation y'all were having?

A None at all.

Q Okay. What was the defendant's emotional state during
your interview?

A He.was calm and he waé, yoﬁ know, concerned about the
whole situation.

Q Okay. Now, who else was present in that room with you
and the defendant?

A Investigatcr Macintosh.

Q Okay. And did either one of you proﬁise or threaten
the defendant in any way, shape or form?

A No, sir.

Q Did you promise him any hope of reward in exchange for
his statement?

A No, sir,

Q Okay. Did he ever indicate that he wished to speak to

an attorney before he talked to you?

A No.
Q Did he ever stop you from questioning him for any
reason?

A Nec, sir.
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Jackson v. Denno Hearing 10
Direct Examination of Det. Daniel Litchfield by Asst. Sol. Ferguson

Q Was the statement recorded by audio or video?
B Yes, it was, sir.
Q Now, Det. Litchfield, I want to show you what's been

previously marked for identification as State's Exhibit
Number Three and ask if you can identify this.

ASST. SOL. FERGUSON: Your Honor, may I approach the
witness?

THE COURT: You may.

A Yes; sir. It'haslﬁy ihitiéls on it. This is the video
version of the actual interview.

0 And have you and I reviewed a portion of that video to
determine what was on that CD?

A Yes.

0 And is it a fair and accurate depiction of the
interview conducted with the defendant on March the 22nd?

A Yes, sir.

ASST. SOL. FERGUSON: Your Honor, at this point, I
would like to publish just the waiver of rights portion of
this video for Your Honor's determination.

THE COURT: Have you seen the whole thing, Mr. Hughes?

MR. HUGHES: 1I've seen the video, Your Honor. I have no
objectionlto that.

THE COURT: Okay.

(ASST. SOL. FERGUSON PREPARES CD PLAYER. AUDIO BEGINS

PLAYING AT 10:15 A.M.; AUDIO ENDS PLAYING AT 10:17 A.M.)
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: - - Jackson v. Denno Hearing 11
Direct Examination of Det. Daniel Litchfield by Asst. Sol. Ferguson

-ASST. SOL. FERGUSON; Your Honor, that's all the
gquestions I have rggarding the voluntariness of this
defendant's statement. If Mr. Hughes has any gquestions,
I'11 vield to him.

THE COURT: Okay.

CROSS-EXAMINATION
BY MR. HUGHES:
Q Detective, what was he charged with when you were
guestioning him? |
29 Murder.
0 Isn't it true though that you did not actually charge
him with murder and arrest him until after this interview
was over?
A I believe the warrant was already served on him.
Q I believe the video will show the warrant being served
on him at the end of the interview and that's when you told
him the victim had died and that's when you arrested him for
murder. So you interviewed him knowing you were going to
serve a warrant for murder, but you did not serve the
warrant until after you interviewed him, correct?
A I'm not'reai sure.
Q During the interview, did you talk about anything
regarding the history of the defendant with either the
victim or either ‘anything with the victim's family?

A I believe that came up, but it was voluntary on his
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Jackson v. Denno Hearing
Cross-Examination of Det. Daniel Litchfield by Mr. Hughes

‘side.

Q Did you tell him what the penalty for murder was on

that wvideo?

A No.

MR. HUGHES: No further questions, Your Honor.

THE COURT: Okay. Anything further, Mr. Ferguson?

.ASST. SOL. FERGUSON: No, Your Honor.

THE COURT: Okay. ‘®-You may step down, sir.

ASST. SOL. FERGUSON: The defendant only gave one
statement, Your Honeor, and that is it. I think there are
substantive issues that Mr. Hughes may want to address, and
the State as well,'just about some of the content about the
defendant's statement.

THE COURT: What was he incarcerated for when he ~--—-

ASS8T. SOL. FERGUSON: Well, he was'originally charged
with attempted murder.

THE COURT: Okay.

12

ASST. S50L. FERGUSON: And then the victim died. 8o the

warrant was upgraded.

THE COURT: Okay.

MR. HUGHES: Your Honor, as far as 95 percent of the
statement is concerned; I have no problems with it. There
is nothing inculpatory on the video. I do have a preblem
with the fact that he does talk about certain things which

would be considered prior bad acts on the video. I also
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Jackson v. Denno Hearing 13
Cross-Examination of Det, Daniel Litchfield by Mr. Hughes

have a problem with law“enforcemgnt, basically, using a
threat of:life imprisonment on the charge of murder, eyen
though he had not been charged with murder at that time.

The video does show the warrant to be served on him at
the end of the interview. He's not informed. I do not know
if my client would have requested an attorney if he'd have
known he was being charged with murder; but like I said, 95
percent of the video, I have no problem with. My biggest
problem is redacting the parts'thaf the State and I both
agree shouldn't come in without causing the jury to question
what was missing.

THE COURT: Okay. Well, obviously, he was Mirandized.
There's no question he received and understood his rights,
so I don't see a problem with that. Tell me how you want to
go ahead and try to get around the peortions that need to be
redacted that you both agree on but you don't want to look
choppy .

MR. HUGHES: Your Honor, I believe the best way to do
it is for you to tell the jury that we're not hiding
anything, but just as a matter of speeding things aleng,
we're just going to show the relative parts. I would not
object to that. That way, it doesn't lock like either side

is hiding anything. I would have a preoblem with it going

THE COURT: We could certainly, if they needed it
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replayed, we can bring them back in here and play for them
once they continue to deliberate. TIf they want to see it,
we can certainly do that; that's not a problem. NHo issue
there. Okay?

MR. HUGHES: Okay. The second matter, Your Honor, I
don't know when Mr. FPerguson is going to do this, but there
is a videotape of the crime scene. I object strongly to a
videotape of it. Tt would be impossible to redact a video
without the jury guestioning what's being hidden. In the
past, we have dealt with still photos, which allow us to
have full control of what is seen and what is not seen. I
would have no new objection to still photos, provided that
they match the standard toc all photos coming in, but a
videotape, we don't have the capability of knowing what a
jury is going to see. We can loock at the videotape and we
can see something, but the jury might pick up something we
don't notice. As opposed to a still photo where T can sit
there and look over the still photo entirely and know what
they are going to be shown.

THE COURT: Well, how scon after the ihcident was this
footage take and what does it show?

ASST, SOL. FERGUSON: Well, Your Honor, this is a piece
of technology that Ridgeland PD now has, and it is a camera
attached to basically what looks like an eveglass set. So

it picks up when Officer Kevin Smith gets the call and gets
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in his car and it shuts off when they've qleared the scene.
Everything that Officer Smith sees is recorded on vidgo.
And so, that obviously does record things that would be
invisible; a person that's making statements that are not
going to testify.

Mr. Hughes and I have talked about this and I think,
Your Honor, for purposes of pre-trial, what the State would
seek to show 1s the beginning portion of that video as to
what Kevin saw, Officer Smith saw when he arrived, the
condition of the scene, up until there starts to be
statements that I think would be inadmissibie or hearsay.
So we can play that portion for Your Honor and get a pre-
trial ruling of its admissibility if that would make Mr.
Hughes feel better. It's not something I would seek to play
two minutes here, skip forward fifteen minutes, play two
minutes there. I've kind of narrowed it down to what I
think would be the most relative and prokbative portion of
that video, which would be the keginning.

MR. HUGHES: "I would need to see what he's referencing
to.

THE COURT: Okay. Well, y'all will have to look at it
to determine what it is he's going to use. And certainly,
if you all can't agree, I can look at it and just because
it's a moving video, doesn't mean it's not admissible,

certainly, so I would let it in. Of course, there may ke
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things in it that are admissible, but I'm going to have to
leave that to you &ll to determina to not ppt-thoée in or if
you heed a rﬁling, I'll be happy to look at it and make a
ruling on whether that person comes in or out.

Again, I can also tell the jury that the attorneys
worked hard at streamlining this case, so to show you only
the relevant portions; again, I can say, "No one's hiding
anything from you. This is just we don’'t want to waste
anybody's time."

A ASST. SOL. FERGUSON: And I can tell Mr. Hughes the
exact moment that I've ram it up to and that's 12 minutes
and 54 seconds, from the beginning to 12 minutes and 54
seconds.

THE COURT: Okay.

MR. HUGHES: T would need to look it over. Mr.
Ferguson and I can meet up after pull a jury on this. And
I'm just old-fashioned, Your Honor, I prefer the still
photes so I know what the jury is seeing and I'll be able to
point things out to the jury. That*s just a preference.
Although, I do question the possible prejudicial value of
some of the things on the tape.’ Excuse me, I would hold the
right'to do that because there are some things on that tape
that I definitely don't want coming in, some video and some
audio matters:

THE COURT: I can't rule on that until I've seen ——-
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MR. HUGHEES: T understand, Your Honor. Mr., Ferguson
and I might be in agreement with this and will probably
streamline what's going on after we have a chance to talk it
over between the two of us.

THE COURT: Okay. What other motions do you have?

ASST. SOL. FERGUSON: Your Honor, I did a pre-trial
Memorandum of Law. This incident actually began the night
before and basically, the victim was stabbed on March the
20th of 2011. Well, on March the 19th of 2011, the victim
ridesrby.her apartment and sees the defendant outside of her
apartment. Sﬁe calls law enforcement. Law enforcement’ |
responds, but they do not make contact with the defendant.
They do make contact with him on the telephone; a little bit
later, there's an exchange.

Now, there's two parts: on the day of thé actual
murder, which is March the 20th, we have a witness who
overheard this defendant stating that he went to that
apartment to kill Cynthia Nelson and that she called the
cops and he had to hide in the dumpster to avoid detection.
And then, he went on to say that he was going to kill her
when he saw her on the 20th. 8So basically, tle gist of our
argument is, Your Honor, that i1ll-will between the victim
and the defendant is admissible. ©One, to show motive, to
show the mental element required for murder. And also,

under the theory of res gestae, that this is one continuous
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chain of events. That he had made up his mind on‘the 19th
and that same mental element carried over unti;.the
commizsion of the crime on the 20th.

And so we would seek a pre-trial ruling on number one,
Officer Smith’s testimony about him responding to that phone
call om the 13th, that he knew the 1%th, and also as to our
witnesses, testimony about statements this defendant made
about the 19th and the 20th.

THE COURT: Okay. So I assume they were in an ongoing
relationship; is that correct? They had a child in common?

AS5S5T. 50L., FERGUSON: Well, the victim is actually his
son's mother's mother. So this is actually the grandmother
of defendant's child, and it was an ongoing dispute between
them.

THE COURT: Okay. So Cynthia Nelson is the
grandmother?

ASST, 50L. FERGUSON: Yes, ma'am.

THE COURT: Okay. &and the incident the night before
was between the defendant and Ms. Nelson or her daughter?

ASST. SOL. FERGUSON: Ms: Nelson, the deceased.

THE COURT: Ms, Nelson, the deceased.

ASST. SOL. FERGUSON: Yes, ma'am.

THE COURT: Okay. Mr. Hughes?

MR. HUGHES: Your Honcr, there appears to have been no

contact between the defendant and the victim the previous
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night. As far as this being a continuation, we have
different loccations. We've had a night to sleep things
through. We have the victim coming to the location herself,
voluntarily. This is not like the defendant has gone
looking for her. This is not a continuation, Your Honor,
this is two separate incidents entirely.

THE COURT: What's your defense? 1Is it that he wasn't
there at all or is it that there was a fight and mutual
combat situation and this is self-defense?

MR. HUGHES: It's self-defense, Your Honor.

THE COURT: Self-defense. Okay.

ASST, S0OL. FERGUSON: B2And more speclfically, Your
Honor, the defendant states in his statement that Mr.
Litchfield testified to that the victim was actually
aggressive. That she pulled gut a knife and swung at him,
at which point, he did a side-step defense maneuver, hitting
her elbow, causing her to stab herself. And so, you know, I
think that the pricr evening would help the jury understand
the context of this dispute on the 20th between these two
people. This isn't an isulated incident. It actually hegan
the night before and continued over.

Now, Mr. Hughes did say that the victim voluntarily
came to where the defendant was. Well, that was at the
request of the defendant. He reguested Akera Nelson, who is

the daughter, bring their c¢hild and the victim was in the




20

pam—

© M W 1Nt Bl W N

b b 3] b [\ (] o — — —_ — — ok — —
b b W N = © W 00 ~I G W R W R

20

child with them. And so, you know, we wguld disagree with
her just going over there to try‘and start something, Your
Honor, that she was the aggressor.

THE COURT: Okay. Well, I would guess that the
previous -- or the first incident and the continuing
problems just goes to intent notice, not an accident when it
occurred. The incident the night before ---

ASST. SOL. FERGUSON: Yes, ma'am.

THE COURT: --- what exactly do you intend on putting
out there? That they had words, that there was a fight,
that the police came out?

ASST. SOL. FERGUSON: Two separate pieces of evidence.
The first thing in Officer's Smith's testimony that he
responded to a call about Mr. Scott calling the victim and
harassing her.

THE COQURT: Okay.

ASST. SOL. FERGUSON: Then, the defendant's own
explanation of the night before. He's overheard on the 20th
saying, "Yeah, I went to that apartment to kill her, ‘but she
called the police, so I had to hide in the dumpster."”

THE COURT: Okay.

ASST. SOL. FERGUSON: So those two separate pieces of
evidence to show what occurred on the 19th.

THE COURT: Okay. Mr. Hughes?

MR, HUGHES: Your Honor, I believe the State is trying
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to connect twp separate incidents in this matter. Most of
what happened. the ﬁight_before would be hearsay, based upon
the fact that the wvictim was one of the people involved. I
de not know exactly what happened that night; no one does.

I do know that there was ne confrontation between the wvictim
and the defendant that night; that ne statements were given
to law enforcement. As far as written statements, there
have been none presented as far as the incident the night
before. And that the statement ¢f what my client said was
not given to law enforcement until days after the incident.

It's basically obvious the Solicitor is trying to
bolster their case by trying to connect two separate
iricidents, Your Honor, and I do not think that they can
because —--- '

THE COURT: Well, if they didn't have any contact and
it sounds to me like there are just ill-words, but no actual
contact, but if it did result in her calling the police and
have the police come out, and I'm assuming she gave her
story to Det. Smith. How else is he supposed to prove
intent? How is he supposed to prove malice in a murder
charge? I don't know how else he would. Because you're
going to claim that she was the aggressor and this was an
accident and apparently she stabbed herself; is that your
side?

MR. HUGHES: Yes, Your Honor.
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THE COURT: Just so I know, how did she end up dying?

Was it through one stab or ---

MR. HUGHES: One stab wound to the carotid artery. She
basically bled cut, Your Honor. She suffered from heart
failure, I think, a day later.

THE CQURT: Okay. How were the pclice called when she,
in fact, was stabbed?

ASST. SOL. FERGUSON: Witnesses to the actual stabbing
called, First, the defendant's sister, Shareema Behlin;
second, AKera Nelson, the_deceased'sidauqhter. They both
called 9-1-1.

THE COURT: To get someone to come help.

ASS5T. 50I,. FERGUSON: Yes, ma'am.

‘THE COURT: Do you have any case law that shows that
with it being the evening before, being tco far, Mr. Hughes,
as far as not contemporaneous ernough? Because there does
seem to be an existing and ongoing fight.

MR. HUGHES: Not at this time, Your Honor. We were
handed this just a few minutes ago. I might in the morning.
THE CCURT: Are we going to go ahead and start the
trial today or are we just going to just poll the jury? What

are we going to do?

ASST. SOL. FERGUSON: Your Honor, I would ask that we
start with openings in the morning.

THE COURT: &1l right. Well, I'll give you an
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opportunity as to this issue to find some case law. I can
just tell you that my inclination is certainly for the
totality with res gestae of the entire case, you do have to
show that it is an ongoing problem. T think it also goes to
intent and motive back and forth, particularly if you're
going to raise a defense of accident or that she was the
aggressor and that she stébbed herself.

Additicnally, because this ongoing feud is not a result
of say a specific conviction or any other unrelated bad act
to this incident, I mean, just for a probative wvalue, it
just shows and tells the whole story, and I really do think
the probétive value would outweigh any prejudice. But I
feel that whatever you present as far as case law for either
one of you in the morning, you're welcome to do it.

MR. HUGHES: Thank you, Your Honcr.,

THE COURT: Okay. What other motions do we have?

ASST. SOL. FERGUSON: T guess I'm kind of bringing up
one of Mr. Hughes' anticipated objectiocns, but we prepped
this case for trial at the last term of Court and it's back
up today, and one of the'issues that Mr. Hughes has brought
to my attention is that he has an objection to the entering
of the 9-1-1 tapes, and so I just wanted to bring that to
Your Honor's attention, because I definitely intend on
calling two separate 9-1-1 dispatchers, the two different

persons who received the call from the incident location.
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THE COURT: And that was the 9-~1-1 tapes from the
defendant's sister who called ---

ASST. SOL. FERGUSON: Yes, ma‘'am. On the 20th of
March.

THE COURT: =~-- okay. And the other person who called
in was?

ASST, S0OL. FERGUSON: Akera Nelson, the deceased's
daughter.

THE COURT: The deceased's daughter.

ASST. S0OL. FERGUSON: The mothexr of =—-

THE CCURT: What i1s the name of the mother?

ASST. S0IL. FERGUSON: Yes, ma'am.

THE COURT: Okay. Now, I've got it.

MR. HUGHES: Your Honor, he's handed me a third 5-1-1
tape of the night before, which I will definitely object to.
Your Henor, with the two $~1-1 tapes that he's given me
before, both Akira and «- sorry, I cannot pronounce the
name. T think it's Shareema, my client's sister. Akera and
Shareema, they've called both parties as witnesses, Your
Honor. All they're doing is trying to bolster any testimony
they would be giving. I caﬁ see possibly using it to
impeach if they change their story, but if you're going to
call the person who made the call anyway, why play the 9-1-1
tape, except in order to hear the panic and the distress in

the voice, causing an emotional response on the part of the
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jury?

There's no reason —-- there's no need to bring the 9-1-1
tape in, other than to excite the jury. There's no
probative wvalue to it.

THE COURT: Well, except that it's a contemporaneous
recording of what occurred at the time. It's probably the
best evidence.

MR. HUGHES: Your Honor, if he wishes to use it to
impeach any statement the witness gives, he's going to call
both people that made the 9-1-1 tape. Why add it to it? I
mean, all he's doing is basically, going, "Here, listen to
this excited woman call $-~1-1," instead of talking to the
person on the stand.

ASST. SOL. FERGUSON: Well, Your Honor, they are on my
potential witness list. I get to call anybody in this case.
You know, it's just a potential list. Your Honor, it is the
best evidence to set the scene. It establishes
jurisdiction. It shows who was the first one to call in
response to Her getting stabbed. It shows what law
enforcement had in their mind upon arriving at the scene.
And so, I've never really had to argue for the admission of
9-1-1 tapes, Your Honor. 1I'll be happy to address any
concerns you have.

THE COURT: I don't see it as an issue. I think if

you're just using it to replay it by a different way, and I
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have no idea what they are going to testify to.

MR. HUGHES: Well, Your Honor, like I said, I have no
problem if he's using it impeach. I think the only thing --
my objection tc it is that all he is doing is bolstering the
witness statement and ---

THE COURT: Well, I'1ll tell yocu what he's going to do,
he's going to call them and he's going to play it for them
and say, "Is that you calling 9~1-1? Is that what yocu just
witnessed?® "Yeah.” I'm assuming that's what he is going
to do.

ASST. SOL. FERGUSON: Your ‘Honor, quite frankly, you
know, this is an exception tc hearsay. I do have both the
9~1-1 operators who took in the call, ocne of which whom is a
records custodian, and so this is a record that is kept in
the regular course of bhusiness that is extremely relevant
and probative to the case at hand, and so, that is my
intent.

MR. HUGHES? I would object that the prejudicial value

definitely oufweighs the probative value, especially if you

have a witness who is going to be testifying anyway or could

be testifying.

THE COUORT: Okay. It's the best evidence, so I
certainly think it's probative under Rule 403, so I'm going
to allow it. |

MR. HUGHES: Ckay.
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THE COURT: Anything slse?

ASST. SOL. FERGUSON: Not from the State, Your Honor.

MR. HUGHES: WNot from defense, Your Honor.

THE COURT: How long is it going to take to try, you
all?

ASST. S0L. FERGUSON: Your Honor, I like to consider
myself fairly concise, and I would say I'm calling all of my
witnesses to be ready by tomorrow.

MR. HUGHES: There is a good chance that this could go
to the Jjury Wednesday afternoon, Your Henor.

THE COURT: Wednesday afternoon, okay. Well, I just
want to figure out for alternates, -“ust because it is a
murder case, I am going to put two alternates on. Ms.
Rankin, we'll go ahead and try to pull your second case as
well, if we have enough Jurors. Obvicusly, the strikes are
five and ten. Any requested voir dire from-anybody?

MR. HUGHES: None from the defense.

THE COURT: ©Okay. What timé tomorrow morning? Can we
start at 9:30:; is that acceptable to everyone?

ASST. SOL. FERGUSON:. Yes, ma'am, Your Honor.

MR. HUGHES: No problem. -

THE COURT: All right. Well, let's take a break before
we pull the jury.

THE COURT: Mr. Ferguson, if you would please call your
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case.

ASST. SOL. FERGUSON: The State calls Antonio Scott in
Indictment 2011-GS-27-192, for the offense cf murder, Your
Honor.

THE COURT: Okay. Ladies and gentlemen, if you would,
again, give me your attenticn, we are about to begin the
case entitled the State of South Carolina v. Mr. Antcnio
Damazic Scott, charged in a bill of indictment by the grand
jury of Jasper County for the offense cof murder.

Ladies and gentlemen, the State in this case is being
represented by Mr. Robbie Ferguson and Ms. Meredith Bannon.
(BOTH STAND AND FACES THE JURY PANEL.)

THE COURT: Thank you. Additionally, Mr. Scott is
being represented by Mr. Bob Hughes. Mr. Scoctt, if you and
Mr. Hughes would both stand and face the jury panel.

(MR. HUGHES AND MR. SCOTT BOTH STAND AND FACE THE JURY
PANEL.)

THE COURT: Thank you. You may be seated you all.
Ladies  and gentlemen of ‘the jury panel, is there any member
of the jury panel related by blcod, connected by marriage tc
the defendant in this case, Mr. Antonic Scott? If so,
please stand.

(NO RESPONSE, )

THE COURT: Additicnally, 'is there any member of the

jury panel who is a cleose personal friend or share a special
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relationship with the defendant'in this case, Mr. Scott?

(NO RESPONSE.)

THE CQURT: Ladies and gentlemen of the jury, you have
been introduced to the attorneys who are trying this case,
again, Mr. Ferguson, Ms. Bannon, and Mr. Hughes. My
guestion is the same, is there any member of the jury panel
related by blood or connected by marriage to any of the
attorneys trying this case, or have a close personal
friendship or share a special relationship with the
attorneys trying this case? If so, please stand.

(NO RESPONSE.)

THE COURT: Additionally, Ladies and gentlemen, the
following is a list of potential witnesses in this case.
Again, Ladies and gentlemen, the question will be is any
member of the jury panel related by blood or connected by
marriage to any of these potential witnesses or are any
members of the jury panel a close personal friend or share a
special relatioriship with any of the potential witnesses?
They are Christopher Poventud of the Jasper County EMS,
Lynn Shuman of the Jasper. County 8-1-1, Kim Carpenter of
Jasper County 9-1-1, Kevin Smith of the Ridgeland Police
Department. Rob Nelson of the Ridgeland Police Department.
Christopher MacIntosh of the Ridgeland Police Department.
Daniel Litchfield of the Ridgeland Police Department.

John Croft of the-Jasper County Sheriff's Office. Dr. Erin
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Presnell of MUSC, Dr. Lee Marie Tormos of MUSC, Akera Nelson
of Ridgeland, South Carolina; Shareema Behlin of Ridgeland,
South Carolina; Monigue Chester of Ridgeland, South
Carolina; and Dr. William McRae of Medical Center in
Savannah.

Again, ladies and gentlemen, the question is, 1is there
any member of the jury panel related by blood or connected
by marriage, or have a close personal friendship or share a
special relaticnship with any of these potential witnesses?
If so, please stand.

- JUROR: Your Honor?

THE COURT: Your name and juror number?

JUROR: My name is Lois Wiechowski. I don't remember
my jurcr number, but Akera Nelson was a tenant of mine.

THE COURT: CQkay.

JUROR: I knew her and her mother both very well,

THE COURT: Okay.

MADAME CLERK: Number 210.

~THE COURT: Ma'am, I'm going to gb ahead and excuse you
from the trial of this case. You do not need to respond to
any further questibns about this case, but I will ask you
for the next case, all right?

JUROR: Okay.

THE COURT: Anyone else?

{NO RESPONSE.)
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THE COURT: Additionally, ladies and gentlemen --- yes,
sir?

JUROR: David Daring, 49; John Croft, I went to school
with him and I'wve known him for years.

THE COURT: John Croft?

JUROR: Yes, ma'am.

THE COURT: Sir, are you a perscnal friend of his? Do
you break bread with him, eat with him, talk to him on the
phone?

JUROR: No, I den't do all of that; but 1've known him
forever.

THE COURT: Anrnd you went to school together?

JUROR: Yes, high school.

THE COURT: The fact that you all went to high schocol
together and he may testify in this case, would you be able
to be fair and impartial in the trial of this case?

JUROR: I reckon, yeah. I reckon. 1 recken.

THE COURT: Sir, I need to be sure.

JUROR: Yeah, I guess I could.

THE COURT: Yes, you could? When is the last time you
saw Mr. Crofi?

JUROR: Just a little while ago downstairs; me and him
had a conversation a couple months ago playing ping-—pong
together.

THE COURT: Okay. Sir, I'm going to go ahead and
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excuse you from the trial of this case. Stick around, I
have a second jury to pull. OCkay?

THE COURT: All right. Ladies and gentlemen, the
allegations are in this case that in Jasper County, on or
about March 20th of 2011, that Antonio Scott did kill Ms.
Cynthia Nelson by means of a stabbing and she died here in
Jaéper County on March 21st, 2011, as a result of that
stabbing. Does any juror have any independent knowledge
about this case whatsoever? If so, please stand.

(JURORS STAND.)

THE COURT: 8Sir, give me your name and jurcr number and
I'm just going to ask you to come speak to me, okay? But
just for the record, your name and juror number?

JUROR: Larry Rhines.

THE COURT:. All right, Mr. Rhines, why don't you come on
over here and speak with me?

JUROR: (APPROACHES BENCH.) I know him. I mean, I
just heard -- we used to play basketball together.

THE COURT: Okay. But what have you heard?

JUROR: Well, nothing about this case here.

THE CQURT: Okay. Did you know the victim?

 JUROR: Kind of.
THE COURT: How did you know her?
JUROR: By my wife through my home boy.

THE COURT: Okay. So you heard about it on the street?
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JUROR: Yeah.

THE COURT: What have you heard?

JUROR: I ain't know who kill her, but police say that
they have a feeling that he did it.

THE COURT: Can you put aside anything you may have
heard on the street and decide this case onlf on what you
hear in the courtrocom?

JUROR: Not really,.

THE COURT: Not really?

JURCR: No, not really.

THE COURT: Okay. All right. 1I'm going to excuse you
from the trial of this case. Just go ahead and sit tight
with me and then on the next case, you can go ahead and
answer guestions on that one.

Okay. He's going to be excused from the trial of this
case. Anyone else?

- THE COURT: Ladies and gentlemen, has any member of the
jury panel seen, read or heard anything about this case or
have any other independent knowledge about this case
whatséever? If so, please stand.

(NO RESPONSE.)

THE COURT: "Has any member of the jury panel formed or
expressed an opinion of the guilt or the innocence of the
defendant in this case, Mr. Antonio Scott? If so, please

stand.’
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{NO RESPONSE.)

THE COURT: Is thére any member of the jury panel who
has cause to have any interest or any bias for or against
the defendant, Mr. Antonio Scott, in thls case? If so,
please stand. {NO RESPONSE. )

THE COURT: Ladies and gentlemen, is there any member
of the jury panel who is a member of or a contributor to any
group which has as its primary concern the promotion of law
enforcement or victim's rights? If so, please stand. And
again, that would include such groups as citizens against
violent crime or mothers against drunk driving, or SADD,
students against drunk driving, or if you contribute to any
of the local associations, say, the Sheriff's association,
the Trooper's association, even if it's simply by a phone
call and a donation.

{JURCR STANDS.)

THE COURT: Ma'am, your name and juror number,

JUROR: Sonya Cooler, I don't remember my number.

MADAME CLERK: Forty-five.

JUROR: But I'm a member of the group of mother's
against drunk driving.

THE COURT:  Okay. Thank you, ma'am. You may be seated.
Anyone else?

{NO RESPONSE.}

THE COURT: Ladies and gentlemen, is there any reason
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whatsoever that you cannot give both the State of South
Carolina and the defendant, M;._Antonio‘Scott, a fair and an
impartial trial in this case? If so, please stand.

(NO RESPONSE.)

THE COURT: Is there anything further requested of the
panel?

MR. HUGHES: I would request that any members of the
panel who have been a victim, or family members who have
been a victim of violent crimes, Your Honor.

THE COURT: All right. Anything from you, Mr.
Ferguson?

ASST. SOL. FERGUSON: No, ma'am, Your Honor.

THE COURT:! All right. Ladies and gentlemen, is there
any membef of the jury panel who has either been accused of
or has been a victim of a violent crime? If so, please
stand.

(JURORS STAND.)

THE COURT: Ladies and gentlemen, what I'm going to do
is this, when I get to you, I want you to give me your name
and juror number, and I want you to tell me whether or not
you are accused of or the victim of, and tell me what the
crime was and how léng ago it was.

Ma'am, I'm going to start all the way over here with
you,

JUROR: Debbie Pulfer, 155, victim. My parents were
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both murdered in 18850.

THE COURT: Okay._=Ma‘am, this case, obviously, is an
allegation of murder. Do you feel like you could fairly sit
in judgment on this cass?

JUROR: Yes, I think I can.

THE COURT: OCkay. Thank you, ma‘am. Yes, ma'am?

JUROR: Sonya Cooler and my first husband was killed in
1994 by a drunk driver,

THE COURT: Yes, ma'am. You may be seated,

JUROR: Mike Peeples, number 147. My mother's brother
was stabbed 27 times to death right here in Ridgeland about
16 years ago.

THE COURT: "All right: Sir, the allegations in this
case is the person that was stabbed. Can you sit and be
fair and impartial to both sides in this case?

JUROR: Ma'am, I've got real mixed feelings about it.

THE COURT: All right, sir. I'm going to excuse you
from the trial of 'this case and I1'm going to ask you to stay
with me, because ycu would be subject to the second trial,
all right?

JUROR: Yes, ma'am.

THE CCURT: Thank yoﬁ, Yes, ma'am?

JUROR: ‘My uncle was the one who was murdered in 2008
right by Cocler's Gas Station ---

THE COURT: All right, ma‘am, give me your name and
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juror number. o
| JUROR: Deidra Roberts, 163.

THE COURT: Ms. Roberts, the fact that your uncle was
killed, would that affect your ability to be fair and
impartial in the trial of this case?

JUROR: No.

THE COURT: Thank you. Anyone else?

{NO RESPONSE.}

THE COURT: All right. Any further questions requested
of the panel from the State?

ASST., SOL. FERGUSON: No, ma'am, Your Honor.

THE COURT: From the defense?

MR. HUGHES: No, Your Honor.

THE COURT: All right. Ladies and gentlemen, let me
tell you what's happening at this time. Those of you who
have been qualified for potential jurors for this case, your
names are being put into the computer right now. It will
draw a random list, What we will do is call your name and.
you are going to Stand‘right where you aré and you are going
to be asked to take a seat in the jury box or to sit down
again. The attorneys are allowed to utilize 'a certain
number of strikes to be able to choose their jury. So
that's what we're doing.

What I'd like to do, ladies and gentlemen, if there is

anyone that needs to go refresh themselves very quickly, I'm
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going to go ahead and excuse you to do that. I'm just going
to ask that you don't take anymore than about three, four,
five minutes, and ladies and gentlemen, if you don't need to
refresh yourselves, keep your seats, because you're seated
and as soon as everyone 1s back here we're going to go ahead
and pull this jury and I'm going to get you out of here as
soon as I can.

If you are chosen on this first jury, we're going to
give you a few brief instructions and then we're going to
send you home until tomorrow morning; same thing with the
second jury. All right? So again, if anyone needs to
refresh themselves, if you would, just tell the deputy when
you're going out the door so he'll know to be looking for
you, and if you don't need to, please keep your seat. Thank
you. We'll be at ease for about five minutes.

“(OFF THE RECORD AT 3:25 P.M.; BACK ON THE RECORD AT
3:35 P.M.)

THE COURT: All right, ladies and gentlemen, when you
hear your namée called, simply stand up in place. You are
not to do or say anything, just stand up. All right?
Margaret.

MADAME CLERK: Juror number 76 -- one moment.

SOTTO VOICE DISCUSSION BETWEEN CLERK AND THE COURT.

THE COURT: Sir, I'm:going to ask you to come up here

quickly just to ‘speak with me and I want the attorneys to
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come on up as well. _ _

THE COURT: My understanding, during the short break,
from Margaret is she told me you knew one of the witnesses.
Tell me what you told her.

JUROR: Well, all it is, is that I knew Sharita (sic).
I know her as a person, never hung out, never drank with
her. I live on Gillison and sometimes she's lived out
there, and she used to go around with me on the motorcycle
and deliver toys, but I never partied with her, never drank
with her, never socialized with her or nothing like that,
but I do know her. She rides around on a moped cut here.

THE COURT: And she's one of the witnesses?

ASST. SOL. FERGUSON: No, 1 believe he may be talking
about Shareema Behlin.

JUROR: I don’'t know her last name. She rides a moped
around here.

MR. HUGHES: What does she look like?

JUROR:  Sarita is the only person I know. Is that her
name, Sarita?

THE CQURT: I don't know.

JUROR: Okay. Then, I don't know -~ I don't know her.

THE COURT: Okay.

JUROR: I thought it,was Sarita:

THE COURT: Okay.

JUROR: I'm hard of hearing.

39
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THE COURT: That's all right.

JUROR: Okay. |

THE COURT: Just go on back and stay standing, okay?
JUROR: OQOkay.

THE COURT: I appreciate it.

(EVERYONE RETURNS TO THEIR SEATS.)

THE COQURT: What says the State?

ASST. SOL. FERGUSON: Please present Mr. Goodall.
THE COURT: Mr. Hughes?

MR. HUGHES: Please seat the juror.

THE COURT: Come on around, sir.

JURCR: Am I the first one in the whole box?

THE COURT: You got it. Come on up.

MADAME CLERK: Number 175, David Shipes. What says the

State?

ASST. SOL, FERGUSON: Please present Mr., Shipes.
MADAME CLERK: What says the defense?

MR. HUGHES: Please seat the juror.

THE COURT: Come on up, Mr. Shipes.

MADAME CLERK: Number 132, Nakia Mitchell. What says

the State?

ASST. SCL. FERGUSCON: Please present Ms. Mitchell.
MADAME CLERK: What says the defense?
MR. HUGHES: Please seat the juror.

MADAME CLERK: Number 152, Arinn Poston. What says the
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State?

ASST. SOL, FERGUSON: Please present Mr. Postoen.

MADAME CLERK: What says the defense?

MR. HUGHES: Please seat the juror.

MADAME CLERK: Number 105, Stacy Kirk. What says the
State?

ASST. SOL. FERGUSON: Please present Ms. Kirk.

MADAME CLERK: What says the defense?

MR. HUGHES: Please excuse this juror.

THE COURT: Please have a seat.

MADAME CLERK: Number 75, Abigail Gomez. What says the
State?

ASST. SOL. FERGUSON: Please present Ms. Gomez.

MADAME CLERK: What says the defense?

MR. HUGHES: Please seat the juror.

MADAME CLERK: Have a seat in the jury box, ma'am.
Number 113, Demetric Lewis; what says the State?

ASST. SOL. FERGUSON: Please present this juror.

MADAME CLERK: What says the defense?”

MR. HUGHES: Please seat the juror.

MADAME CLERK: Come forward, sir. Number 155, Deborah
Pulfer. What says the State?

ASST. SOL. FERGUSON: Please present this juror.

MADAME CLERK: What says the defehse?

MR. HUGHES: Please excuse the jurcr from the trial of




42

N - R - T SVt T L S

N ] 2 [} [ ] [ — = — —t — — — — — [
h £ w [ — = WD o0, = (o) L= RS [} & Pt =

42

this case. '

MADAME CLERK: Thank you, please have a seat. Number
9, William Fowler. What says the State -~ I'm sorry, number
71,

ASST. SOL. FERGUSON: Please present Mr. Fowler.

MADAME CLERK: What says the defense?

MR. HUGHBES: Please excuse the juror from the trial of
this case.

MADAME CLERK: Thank you, sir. Please have a seat.
Number 130, David Minor. What says the State?

ASST. S0L. FERGUSON: Please excuse Mr., Minor in the
trial of this case.

MADAME CLERK: Thank you, sir. Please have a seat.

THE CCURT: You may be seated, sir. Go ahead and take
a seat.

MADAME CLERK: Number 61, Victoria Exley. What says
the State?

ASST. SOQOL. FERGUSCN: Please present Ms. Exley.

MADAME CLERK: What says the defense?

MR. HUGHES: Please ekXcuse the juror from the trial of
this case.

MADAME CLERK: Thank you, ma'am. Please have a seat.
Number 216, Rachael Wilson. What says the State?

ASST. SOL. FERGUSON: Please present Ms. Wilson.

MADAME CLERK: What says the defense?
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MR. HUGHES: Please seat the juror.

MADRME CLERK: Please come forward ma'am. Number 30,
Patricia Bynum. What says the State?

ASST. SOL. FERGUSON: Please present Ms. Bynum.

MADAME CLERK: What says the defense?

MR. HUGHES: Please excuse the juror from the trial of
this case.

MADAME CLERK: Thank you, ma'am. Please have a seat.
Number 103, Joseph Keiffer, What says the State?

ASST. SOL. FERGUSON: Please present Mr., Keiffer.

MADAME CLERK: What says the defense?

MR. HUGHES: Please excuse the juror from the trial of
this case.

MADAME CLERK: Thank you, sir. Number 138, Chester
Newton. What says the State?

ASST. SOL. FERGUSON: FPlease présent Mr, Newton.

MADAME CLERK: What says the defense? |

MR. HUGHES:® Please seat the juror.

MADAME CLERK: Come forward, sir, and have a seat in
the jﬁry box.

MADAME CLERK: Number 159, Kerry Raymond. What says
the State? |

ASST. SOL. FERGUSON: Please present Mr, Raymond.

MR. HUGHES: Please seat the juror.

MADAME CLERK: Come forward, sir. Number 4, Shirlavyne
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Albergotti. What says the State?

ASST. SOL. FERGUSON: Pleass present Ms. Albergotti.

MADAME CLERX: What says the defense?

MR. HUGHES: Please seat the juror,

MADEME CLERK: Come.forward, ma'’am. Have a seat in the
jury box. Number 124, Charles McCaskill. What says the
State?

ASST. S0L. FERGUSON: FPlease present Mr. McCaskill.

MADAME CLERK: What =says the defense?

MR. HUGHES: Please excuse the jurar from the trial of
this case.

MADAME CLERK: Thank you, sir. Number 3, Louis Aiken.
What séys the State?

ASST. SOL. FERGUSON: Please present Mr. Aiken.

MADAME CLERK: What says the defense?

MR, HUGHES: Flease seat the juror.

MADAME CLERK: Please come forward, sir, and have a
seat in the jury bax. Number 186, Zachary Smith. What says
the State?

ASST. SCL. FERGUSON: Please present Mr. Smith.

MADAME CLERK: What says the defense?

MR. HUGHES: Flease seat the juror.

MADAME CLERK: Please come forward, sir, and have a
seat in the jury box. Alternate One, number 153, Rabert

Priester. What 5ays the State?
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ASST. SOL. PERGUSON: Please present Mr. Priester.

MADRME CLERK: What says the defense?

MR. HUGHES: Please seat the juror.

MADAME CLERK: Come forward, sir. Alternate number
Two, number 27, Jeannie Burden. What says the State?

ASST. S5QL. FERGUSON: Please present Ms. Burden.

MADAME CLERK: What says the defense?

MR. HUGHES: Please excuse the juror from the trial of
this case.

MADAME CLERK: Thank you, ma'am. Juror number 5, Danny
Albert., What says the State?

ASST, SOL. FERGUSON: Please present Mr. Albert.

MADAME CLERK: What says the defense?

MR. HUGHES: ‘Please excuse the juror from the trial of
this case.

MADAME CLERK: Thank you, sir. Juror number 104, Wendy
Kelly. What says the State?

ASST. 30L. FERGUSON: FPlease present Ms. Kelly.

MADBME CLERK: Does fhe defense have cause for strike?

MR. HUGHES: No, ma‘'am.

'MADAME CLERK: Please come forward, ma'am, and have a
seat as Alternate Two.

THE COURT: ‘Are there ‘any matters of law that we need
to take up regarding jury.selection process, from the State?

ASST. S0L. FERGUSON: -No; ma'am, Your Honor.
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THE COURT:‘.Fer the defense?.

MRf HUGHES:' No,.Yoﬁr Honer.

THE COURT: All right. Well, ladies and gentlemen,
welcome. I'm sure you understand, you are the jury in my
first case. Before I go ahead and excuse you for the
remainder of the day to report tomorrow morning at 9:30,
there are just a couple of guidelines that I need to give
you before I excuse you back to your jury room.

Jo is going to give ycu a few more guidelines as to
where to come in the morning when you report. But ladies
and gentlemen, most importantly to begin with, you are not
to discuss this case with anyone, and that includes family,
friends, or each other, until you have heard all of the
evidence in this case and you have heard the arguments from
the lawyers and my charge on the law. Again, it would be
inappropriate for you to do that. The only thing you are
permitted to do when you go home tonight and see a loved one
is say that I've been' chosen as a juror in a criminal case.
You cannot say the parties involved, you cannot ‘say the
attorneys that are involved, or anything about this case.
And the reason why is, inevitably, someone is going to try
to tell you something about something when they know
absolutely nothing about this case, and it would be highly
Inappropriate for you to be influenced -in any way.

Additionally, ladies and gentlemen, I am ordéring that
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you aré not to.read or watéh gr.listen to anything about
this case. ﬁﬂdop't know if there will be anything in the
newspaper or on fhe radio or the TV, but again, out of an
abundance of caution, if you happen to turn on the TV
tonight or if you see something about this case in the news,
you are to disregard it and just move on, ladies and
gentlemen. Again, it wouldn't be factual. It wouldn't be
appropriate for you to be influenced in any way. You're
going to ‘have everything you need to decide this case right
here in this courtroom. The evidence is going to be
presented to you here and that is how you are going to
determine and reach a verdict in this case.

Also, ladies and gentlemen, if yoli were able to get
into the courthouse this morning with a cell phone, I am
going to ask that you either leave it back in your car or at
home. Because you can get so much information off of a cell
phone nowadays, out of an abundance of caution, if you
actually are- sat; we will féke'ydur cell phone from you when
you come in the morning. It will be returned to you if we
have to do that, but again, we préfer if you just leave them
back in the car or at home. That way there won't be a
problem.

T you dre concerned that someone may need to get ahold
of you emergently, such as children, family members,

whomever, just tell them to call up to ‘the Clerk of Court's
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office, say that you are a juror in my case, and I assure
you that I will get ycu,immediately if there are any
éoncerns, All right?

Also, ladies and gentlemen, you are not to do any of
your own independent research in this case, and that would
include after today or at any time. Again, it's
inappropriate for you to do so. Also, you are not to do any
blogging, or Facebooking, or say anything that would be put
out on the internet in any way that you are sitting as a
juror in a case., Again, that would be inappropriate. It
would subject you to possible contact from people.

50 again, out of an abundance of caution, I'm just
asking that if you are someone that Facebcoks or blogs,
again, do not put on there that you are performing Jjury
service and that you've been selected. All right?

Alsc, ladies and gentlemen, the parties and the
witnesses in this case have been instructed not to speak to
you in goming or going to the courthouse during” the next
couple of days that we're going to be trying this case, and
the reason why is even an innocent conversation out in
parking lot, "Isn't it a gorgeous day?" can be misconstrued,
and I assurg it always gets reported back. So out of an
abundance of caution, when you pass these lawyers, possibly,
or the witnesses to the parties, and they don't eveﬁ'say

hellso or smile; please, they’re not being rude, they are
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followipg,my‘orde:s. All right?

Ladies and gentlemen, lastly, I just :espectfu;ly ask
that ycu all be on time. I cannct start until all 14 c¢f you
are here. S0 if you happen to run inte car trouble or have a
problem tomecrrow morning, please call intc the Clerk’'s
cffice and we'll send somecne out to come get you. Again, I
can't start until all 14 of ycu are here. 2aAnd I'm gecing to
do my very best tc be cn time and when you all are here
prepared and ready to go, we will be as well, and we will go
ahead and accept you back inte this ccurtroom.

I can tell you that both of these attorneys I've tried
many cases with. You can expect them to be professional,
you can expect them to be on time, and they are going to do
their very best to get this case in front of you
expeditiously.

I can tell you that typically -- and when I say
"typicaily," tomorrow we're going to start at 9:30, Each
morning, we may have a discussion abecut what ycur schedules
are like, but additionally, ladies and géntlemen, if &ny of
you have an engagement that you have to be present for, say,
at a certain time, 5:30 on a given night, please just let Jo
know and we're going to accdmmodate you.,

And additionally, I know I have at least one jurer, and
possibly two, that neededra ride here in the morning, or

back; and again, I want tc remind you to talk te Jo before
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you leave and let her know of an address so that you can get
carriedlto and fraom the courthouse. All right?

Ladies and gentlemen, again, thank you for your
willingness to serve, Without you, I can't do the county's
business. So again, I want to thank you. I'm going to
gxcuse you back to your iury room and Jo is going to give
you a couple of more instructions, and then we look forward
to seeing you all tomorrow merning at 9:30 a.m. Thank you.

(12-5-~11, 4:30 P.M., WHEREUPON, THE JURY EXITS THE
COURTROOM AND THE FOLLOWING IS HELD ON THE RECORD.}

THE COURT: &ll right. Anything further in reference
to this jury?

ASST. 50L. FERGUSON: No, ma'am, Your Honor.

THE CQURT: All right.

MR. HUGHES: No, Ygur Honor.

THE COURT: I will see you all tomorrow morning about
9:15. Y'all will be prepared and ready to go; is that
correct?

ASST. SOL. FERGUSON: Yes, ma'am.

MR. HUGHES: Yes, ma'am.

THE COURT: All right. Additionally, y'all, just take
a seat for a moment if y*all don't mind. Ladies and
gentlemen, I had intended on pulling a seccnd jury this
afternoon in hopes of not having to keep bringing people

back, but there has been an issue that has developed in that
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case. Whether or not we're going to be able to try it this
week is a guestion. I don't want to waste y'all's time by
pulling a jury if I'm not sure and absolutely positive I'm
going to need you.

So what I'm going to go ahead and do, Ladies and
gentlemen, is excuse all of you for the remainder of the
day. However, I'm going to ask that you call in on the
juror line -- Margaret, where do they have the number?

MADBME CLERK: They have the number. We passed it out.

THE COURT: Is it on the pamphlet?

MADAME CLERK: They have it on a little slip of paper,
Your Honor.

THE COURT: You have a number on a slip of paper.

There 1s going to be a recorded message after 6:00 tomorrow
night and it's going to tell you whether or not you need to
report. In all likelihoed, it will probably say to call
back Wednesday after 6:00. Just follow and do what it says.
If it says to not come back, then you aren't required to
come back. But of course, if you need to, and I assure you
that if we do have to pull a jury, I will need all of you to
be able to pull that jury. Please, just make sure you
respond to it. Ladies and gentlemen, thank you for your
patience this afternoon. -Hopefully, I will see you again,
but thank you for being here. You are excused.

{(WHEREUFPON THE JURY EXITS THE COQURTROOM AND THE
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FOLLOWING IS HELD ON THE RECORD.)

THE CQOURT: For those of you that are out there and are
still remaining, ladies and gentlemen, if you were summoned
to be here, please do not leave unless you have spoken with
your lawyer or the Solicitor prosecuting your case. We will
be at ease until 9:15 tomorrow morning. Thank you.

(12-5-11, 5:30 P.M., WHEREUPON THE CQURT IS IN RECESS
IN TEE TRIAL COF THIS CASE FOR THE EVENING.)

(COURT RECONVENES ON 12-6-11, 9:30 A.M., AND THE
FOLLOWING IS HELD ON THE RECORD.)

THE COURT: Ms. Mitchell? Ma'am, it's my understanding
that you approached Ms. Bostick yesterday because you
believe you know someone in the trial of this case: is that
correct?

WITNESS: Yes, ma'am.

THE COURT: Who de¢ you know, ma'am?

WITNESS: The defendant.

THE COURT: How do you know him?

WITNESS: I know his family. We live in the same
community. '

THE COURT: Okay. All right. And you didn't speak up
yesterday when you were asked?

WITNESS: No, ma'am.

THE COURT: All right, ma'am, I am going to go ahead

and remove you from the trial of this case. I want to make
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sure that you hawve not spoken with any of the other jurors
about your relationship or knowing the defendant.

WITNESS: No, ma'am,.

THE COURT: You have not?

WITNESS: No, ma'am.

THE COURT: All right. Well, I will go ahead and
excuse you. I am going to ask that you call back on the
juror line tonight after 6:00 to determine whether or not
you will have to come back for the next trial. Okay?

WITNESS: Okay. Thank you.

THE COURT: Thank you. All right. What else do we
need to take up this morning?

MR. HUGHES: Your Honor, yesterday I forgot to move to
sequester the witnesses. I would do so at this time.

THE COURT: Okay. Any problem with that, Mr. Ferguson?

ASST. SOL. FERGUSON:‘ No, matam, Your Honor.

THE COURT: Okay. Let's go ahead and sequester the
witnesses.

ASST. SOL. FERGUSON: And Ybur Honor, I would ask that
my Investigator Litchfield be exempt from that Order, as my
lead Investigator.

MR. HUGHES: T have no problem with that, Your Honor.

THE COURT: Okay.

MR. HUGHES: = Your Honor, also you gave me time to

review what Mr. Ferguson dave me yesterday and I have done
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so and I find no appropriate case law to override his
paperwork.

THE COURT: Okay. You withdraw your motion?

MR. HUGHES: Yes, Your Honor.

ASST. SOL. FERGUSON: And Your Honor, just briefly for
the record, I had iepresented to the Court yesterday my
intentions to cut the Axon video off at 12 minutes and 54
seconds. Upon my further review last night, I've actually
reduced that amount to 7 minutes and 20 seconds, I don't
think that that would created any additional objection. I
think he actually waived those, but just se¢ that I didn’'t
misrepresent to the Court what I intend to produce.

MR. HUGHES: TI've reviewed up to the 13 minute mark and
I have no problems with that, Your Honor.

THE COURT: Okay.

MR. HUGHES: So if he wants to cut it shorter, I would
have no objection. |

THE COURT:  Okay.

ASST. SOL. FERGUSON: ‘And Your Honor, finally, Mr.
Hughes pointed out this morning that on the indictment it
does read that Cynthia Nelson died in’Jasper County as a
proximate result of the stabbing. Well, in fact, she was
declared dead and was transferred to Savannah. 5o I would
ask Your Honor to just basically scratch out "in Jasper

County” as a Scribner’s error on the indictment.
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THE COURT: Okay. Any objection?

MR. HUGHES: No, Your Henor.

THE COURT: Y'all, do I have that indictment? Oh,
ckay, I've got it right here. Okay. I will go ahead and
strike that out and make the change on the indictment.

ASST. SOL. FERGUSON: And I think what the excused --
with remcving juror number 132, that puts the juror 153, Mr.
Priester, as ocur twelfth Jjuror.

THE COURT: It does.

ASST. 80L. FERGUSON: Okay. Thank you, Ycur Hcnor.

MR. HUGHES: Nothing else, Your Honor.

THE COURT: Okay. Y'all ready for opening statements?

ASST. SOL. FERGUSON: Yes, ma'am, Ycur Honcr.

MR. HUGHES: Yes, Your Honor.

THE COURT: -"All right. Bring us the jury, please.

(10:00 A.M., 12~6;ll, WHEREUPON THE JURY ENTERS THE
COURTROOM AND THE FOLLOWING IS HELD ON THE'RECORD.}

THE COURT: Good merning, ladies and gentlemen, and
welcome back. Mr. Priester, I'm sure you know now that I
had to relieve a juror, 'so you are now a member of this
jury, sir. I appreciate your willingness.

Ladies 'and gentlemen, at this time, what we have to do
is hear the opening statements from the attorneys. I, also,
am going to give you an important intrecduction to the trial

of the case, but before we do all of that, Ms. Bostick, your
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Clerk of Court, is going to swear you in as the jury of this
case. If you all would please stand and raise your right
hand. |

(JURORS STAND AND RAISE THEIR RIGHT HAND.)

(WHEREUPON, THE JURY IS DULY SWORN.)

THE COURT: You may be seated, ladies and gentlemen.
What I am now going to say to you is intended to serve as an
introduction in the trial of this case. These remarks are
not a charge on the law. I'm going to charge you on the law
that is applicable to this case at the end of the case.
This is just merely an explanation of the procedure we're
going to follow so you can better understand what's
happening during the trial.

Ladies and gentlemen, the defendant in this case is
charged by what is called an indictment filed in this court
for the offense of murder. And the elements, again, I'll
explain to you at the end of this case.

The indictment is simply the charge by which the case
is brought into this courtroom, but it is not in any sense
evidence of any of the allegatiens that it contains.

Ladies and gentlemen, the defendant, Mr. Scott, has
pled not guilty to this indictment. The State, therefore,
has the burden of proving each of the elements of the
indictment beyond a reasonable doubt and it's your duty as

jurors to decide whether or not the State has met that
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burden in this case.

Now, your purpose as jurors is to find and determine
the facts. You are the sole judge of all facts in this
case. If, at any time, I make any comment regarding the
facts of this case, you must disregard it, and you are to
only determine the facts of this case from the testimony
that you're going to hear from the witness stand, as well as
any other evidence that is introduced into the case. Please
understand it's up to you to determine the inferences that
you feel can be properly drawn from the evidence. And
please understand that it's especially important that you
perform your duty of determining the facts of this case
diligently and conscientiously, because ordinarily there is
no way to correct an erroneous determination of the facts by
a jury.

On the other hand and with equal emphasis, the same law
that makes you the judge of the facts makes me the judge of
the law. The law that is given by the Court is the only law
that you may consider. You must accept and follow it, even
if you disagree with it. .I cannot tell you what the facts
of the case are and you cannot disagree with me about what
the law is or what you think the law shouid be. Your job,
ladies and gentlemen, is to take the law as I give it to you
and apply it to the facts.as you find them and from there,

render a true and just verdict under the oath that you just
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took.

Now, ladies and gentlemen, until I advise you to begin
your deliberations, you must not discuss this case with
anyone, and that includes your fellow jurors, family members
or anyone that is involved in this case. And after the case
is submitted to you, you may only discuss it in the jury
room with your fellow jurors.

Now, as I told you yesterday, the parties, the
witnesses in this case, have been instructed that they are
not to speak to you. So again, if you happen to pass them
in the courthouse or the parking lot and they don't even say
hello, they're not being unfriendly; they are simply
following my orders.

Also, ladies and gentlemen, during the trial of this
case, you are not to read, listen to, or watch -anything
about this case. And again, that includes anything that
could be on the internet, the newspapers, television, radio,
or the like, ladies and gentlemen, and you are not to
consider anything that you may have read or heard about this
case outside this courtroom, whether it's before or during
the trial of this case.

Please understand that it is vitally important that you
keep -an open mind and not decide any issue in the case until
all of the evidence has been presented, the parties have

made their closing arguments, and I have instructed you on
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the law that is applicable to this case.

Please understand that it is your solemn responsibility
to determine the guilt or innocence of the defendant and
your verdict must be based solely on the evidence that is
presented to you here in this trial and on the law that I
instruct you during and at the close of the trial.

Now, ladies and gentlemen, in just a minute, the
Solicitor is going to make what is called an opening
statement in which he is going to explain to you what the
issues are in this case, or what he believes the issues are
in this case. The attorney for the defendant will also be
making an opening statement, although he is not required to
do so.

What the attorneys tell you in their opening statement
is ﬁot evidence in this case. Again, it is only their
contention as to what the issues are. I remind you, Ladies
and gentlemen, that the evidence in this case comes from the
witness stand, as well as any other physical evidence that
is entered into or any other stipulation that the attorneys
enter into in this case.

Now, I want you to know that from time to time during
the trial of this case, you may hear one of the attorneys
say something like, "Your Honor, I believe we have a
question of law, or a matter of law that we need to discuss

with you," or "Your Honor, may we approach the bench?" or
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sometimes, I, myself, may have to send you back to your jury
room to discuss something with the attorneys. I want you to
know something, we are not hiding anything from you. The
reason why they do it is often when I have to decide whether
or not certain evidence is admitted, I may make a comment on
the facts of this case, and again, I would never want
anything I say influence you on the facts of this case. So
out of an abundance of caution, we do it outside of your
presence.

Ladies and gentlemen, in determining what the true
facts are in a case, you must decide whether or not the
testimony of the witnesses is believable. My responsibility
to rule as a matter of law whether certain testimony is
admitted, but once the testimony is admitted, whether or not
you believe it is solely for you to determine. IIn deciding
whether to believe a witness, you have the right to consider
the interest of any witness, the bias of any witness, the
prejudice of any witness, and you can look at the
opportunity that the witness had to have seen the matters
and things about which they are testifying and you can look
at the way the witness acts on the witness stand.

You have the right to consider anything that is in the
record that will help you evaluate the testimony of the
witness. That means, ladies and gentlemen, it is your

solemn responsibility to pay close attention to these
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witnesses, to observe them, to listen to them, and to pay
close attention to the attorneys during their argument into
the Court, so at the very end of this case you can
accurately remember what has been testified to.

Ladies and gentlemen, because I don't think this case
is going to take too terribly long, I am not going to permit
you to take notes. If for some reason I do think it will
aid you in some way, we would give you pads and pens. I am
simply asking that you sit back and give your attention to
the attorneys in this case.

Any objections from the State or the defense or any
additions?

ASST. SOL. FERGUSON: No, ma'am, Your Honor.

MR. HUGHES: No, Your Honor.

THE COURT: Thank you. Ladies and gentlemen, we're
going to begin the trial of this case. Mr. Ferguson.

ASST. SOL. FERGUSON: Thank you, Your Honor. May it
please the Court?

THE COURT: Yes, sir.

OPENING STATEMENT
BY ASST. SOL. FERGUSON:

So this is how it's going to be. You're gonna let your
momma get in between us. So this is how it's gonna be.
You're gonna let your momma get in between us. That's what

the defendant, Antonio Scott, said to Akera Nelson while
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th;eatening her with alknife. The same knife that he would
use moments later to kill Cynthia Nelson, her mother.

The same knife that was no where to be found-when the
defendant fled the scene. This is a case about a mother
standing up for her child. Cynthia Nelson standing up for
Akera Nelson.

This tragedy started March the 19th, 2011. Cynthia
Nelson was driving home when she saw the defendant, Antonio
Scott, standing out in front of her apartment. She called
the police. Officer Kevin Smith responded. He didn't find
Antonio Scott. He didn't find Antonio Scott, because
Antonio Scott was hiding in a nearby dumpster.

Now, we know this because the next day on March the
20th, the defendant is overheard saying that he went to
Cynthia Nelson's house that night to kill her, and that he
had to hide in that dumpster when the police came.

So this is how it's gonna be. You're gonna let yoﬁr
momma get in between us. This is a case about a mother
standing up for her child; about Cynthia Nelson standing up
for Akera Nelson. Antonio Scott stabbed Cynthia Nelson
through the left side of her face severing her carotid
artery, causing her to loée almost all of the blood in her
body. She was first taken to Coastal Carolina here in
Bardeeville, then transferred to Savannah, where on March

tHe 21st, she was pronounced dead two days after the
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defendant hid in a dumpster outside of her apartment. One
day after he stabs her for getting in between he and Akera
Nelson.

Ladies and gentlemen, this is a case about a mother
standing up for her child. About Cynthia Nelson standing up
for Akera Nelson. At the end of this trial, I'm going to
come up and ask you to find the defendant guilty for
murdering Cynthia Nelson. Thank you.

THE COURT: Mr. Hughes. .

MR. HUGHES: May it please the Court?

THE COURT: - Yes, sir.

OPENING STATEMENT
BY MR. HUGHES:

I know everyone of you has watched a television show
that had a trial in it, because we all watch them. They're
fun. They're entertaining, they're exciting. This isn't
television. This is real life. Some of this is going to
seem boring to you. Some of this is going to make you
wonder what in the world are those people doing? But it is
what we 'do to ensure justice.

My client is not guilty. My client comes to you to
have y'all-find out the truth. That's what a verdict means,
"truth". You are the finders of the fact. You are the ones
who determine truth. There is probably 500 years of life

experience sitting in those twelve chairs. You do not leave
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your common sense when you sit in those chairs. You do not
leave your life experience.

Listen and watch everyone. Your job is to find out the
truth. This isn't television. I'm not Perry Mason. No one
is going to stand up in the back at the end of the half hour
and go, "No, I did it."™ This is real life. Pay close
attention, listen, watch. Use that 500-plus of 1life
experience, common sense, knowledge, and 24 eyes, 24 ears,
and get the truth. When this is over, I'm going to come
back and talk to you and the first thing I'm going to tell
you is I told you it wasn't anything like television, and
y'all will agree with me. .Thaﬁk you.

THE COURT: Mr. Ferguson, you may call your first

witness.

ASST. SOL. FERGUSON: The State calls Lynn Shuman.

MADAME CLERK: Please come forward to be sworn.

(WHEREUPON, MS. LYNN SHUMAN IS DULY SWORN.)

THE COURT: Ms. Shuman, when you've sat down and
adjusted the microphone, will you please give us your name
for the record and spell your last name for my court
reporter.’ |

MS. SHUMAN: Okay. Lynn Shuman, S-H-U-M-A-N.

DIRECT EXAMINATION
BY ASST. SOL. FERGUSON:

Q Good morning, Ms. Shuman.
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.Good morning.
Who do you work for?
Jasper County Dispatch.

And how long have you worked for them?

N O A

For four years.
And what training did you have to undergo in order to

work for Jasper County 9117

A We had to go to SLED training and we also had to go to-

E-911.
Q And were Qou working back on March the 20th of 20117
A Yes.
Q And did you receive a call about an incident occurring
at Baytree Apartments that night?
A Yes.
Q Now, Ms. Shuman, I want to show you what's been
previously marked as State's Exhibit Number One for
identification purposes and see if you can recognize this
item.

ASST. SOL. FERGUSON: Your Honor, may I approach the
witness?

THE COURT: You may.

ASST. SOL. FERGUSON: Thank you.

'So do you recognize that item, Ms. Shuman?

Yes.

0 And what is it?"

65

65
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Direct Examination of Lynn Shuman by Asst. Sol. Ferguson 66

A It's the copy of the tape, the 911 call.

Q And prior to today's date, had you andlI gone over that
audio portion?

A Yes.

Q And is that a fair and accurate depiction of the call
that came in that night?

A Yes.

Q Now, as part-of your duties. at Jasper County 911, do
you have access to the stored information on y'all's system?
A Yes.

Q And did you actually prepare that disc for this trial?
A I did.

Q And if I were to come to you and ask for a specific
call to 911 on a specific date, would vyou be able to

retrieve that information for me?

A Yes.

Q So would vou consider yourself a records custodian?
A Yes.

Q Okay. Thank you.

ASST. SOL. FERGUSON: Your Honor, at this point, the

State would submit State's Exhibit Numb&r One into evidence.

‘'THE COURT: Any objection?

MR. HUGHES: None that haven't already been heard, Your
Honor.

* “THE COURT: Okay. Thank you. It's in evidence.
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~ ASST. SOL. FERGUSON: Thank you, Your Honor,
jWHEREUPON, STATE EKH;BIT,NUMBER ONE, CD OF 9-1-1 CALL,

IS ACCEPTED INTO EVIDENCE.)

Q Ms. Shuman, was there a second call that came in that
night? |

A Yes.

Q And were you the one that answered that call?

A No.

Q And why was that?

A ‘I believe I was dispatching law enforcement out at that
time. |

0 But is that second call also on that audio?

A Yecs.

Q Thank‘you.’

ASST. 50L. FERGUSON: Your Heonor, if I may apprcach the
witness?

THF COURT: You may.

ASST. SOL. FERGUSON: Your Honor, if I may publish the
two 9-I-1 calls to the jury?

THE COURT: ¥You may’

(SOLICITOR PREPARES EQUIPMENT FOR PLAYING OF CALL.

(9-1-1 CALL BEGINS 10:15 A.M. -~ CALL ENDS 10:18 A.M.)
Q Now, Ms. Shuman, are there two people on that audiotape

that you were talking to at the incident location?

A No, there was one.
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passed to anybody else?

A

Q

people on that audio portion?

A

Q

A.M.)

Q

hear on that second call?

A

Q

questions of this witness.

BY MR. HUGHES:

Q

night, or a day, or a shift?

A

Q
A
Q

Direct Examination of Lynn Shuman by Asst. Sol. Ferguson . 68

Did the caller ever identify themselves?
No.

Okay. And are you positive that the phone was never

I'm not positive, but ---

Would you disagree if I told you that there was two

No.
Okay.

{SECOND 9-1-1 CALL IS PLAYED AT 10:19 A.M.; ENDS 10:21

Now, Ms. Shuman, who was the 9-1-1 dispatcher that we

Kimberly Cérpenter.

QOkay.

ASST., S0OL. FERGUSON: Your Honor, I have no further
CROSS-EXAMINATION

Ms. Shuman, how many 9-1-1 calls do you generally get a

It just'dépends; a lot.

And how long have you been working there?

Four years.

And not an actual number, but a rough estimate, about
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Cross-Examination of Lynn Shuman by Mr. Hughes 69

how many calls have you taken?

A (PAUSE. )

Q Thousands?

A Thousands, I'm sure.

Q And you're trained to listen teo people and hear them,
correct?

A Yes.

Q So if you thought you were talking to one person, you

would probably realize when someone else came on the line?

A I'm sure, yes.

Q Okay. And because you need to know what's going on?
A Yes.

0 And you've always tried to establish a repore with the

perseon on the phone so that you can get more information out

of them?
A Yes.
Q "So you're trained how to talk on the phone to pecple

who are hysterical?
A Yes.
Q QOkay.
MR. HUGHES: ©No further questions.
THE COURT: Mr. Ferguson?
ASST. SOL. FERGUSON: Just briefly, Your Honor.
REDIRECT EXAMINATION

BY ASST. SOL. FERGUSON:
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Q Ms. Shuman, you know, we just listened to these two
calls. And the first call, do you remember the caller
asking another person a question?

A Yes.

Q Okay. Now, do you remember another person making
direct comments about her mother?

A No, not really.

Q Well, she's.being asked guestions about the victim in
this case, and so it sounds 1like in that first call that one
person is asking another for the response tc that guestion
that you're asking. |

A  Right. Yes.

Q And then would you disagree with me that that one

person who is being asked the questions then gets on the

telephone?
A Possibly, yes.
Q And if we need to, we can play it again. It's kind of

hard to hear and I apolcgize for that. So now, the second
portion, that's one person, correct?
A Yes.
Q = Okay. And that person is referring to the victim as
her mother?
A Yes.

”‘ASST} SOL: - FERGUSON: ~ Your Honor, I don't have any

further questions.
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THE COURT: Anything further?

MR. HUGHES:."Nothing else, Your Honor.

THE COURT: You may step down, Ms. Shuman. Ladies and
gentlemen of the jury, we're going to take a very brief
break. While you are on your break, I need for you to dc
some things for me. I need one of y'all to serve as a
foreperson in the trial of this case. The foreperson
deoesn't have'anymdre say than ‘anyone else. They are just
simply the person that I communicate with regarding |
scheduling, and also they are the person that when the case
is sent to you for your deliberation, they will get the ball
rolling and get everyone speaking. Sc if you would, ladies
and gentlemen, among the twelve of you that'are sitting are
jurors, if you would go back and elect a foreperson and when
that person comes out, I would ask that they take this front
seat right here where Mr. Priester is'and alsc give to Jean
the nameé of the foreperscn for me. All right?:

Okay, ladies and gentlemen, I need to tell you, and I
will tell you this every time I send you back tec the jury
room;  do not discuss this:case. You Have not heard all the
evidence. YOU have not heard the arguments of the lawyers,
nér my charge on the law,.and it would bé inappropriate for
you to discuss this case at this time. All right? You're
excused back to your jury. room for juSt a quick moment.

(10:25 A.M., WHEREUPON, THE JURY EXITS THE COURTROOM
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Redirect Examination of Lynn Shuman by Asst. Sol. Ferguson 72

AND THE FOLLOWING IS HELD ON THE RECORD.)

TEE COURT : .A;l right, we're. going to.beﬁat,easg-fqr
about ten minutes in this case.

THE COURT: All right. Are we ready to go?

ASST. SOL. FERGUSON: Yes, ma'am, Your Honor.

MR. HUGHES: Yes, Your Honor,

THE COURT: All right. Let's briﬁg the jury in.

(10:36 A.M.,; :WHEREUPCN, THE JURY ENTERS. THE COURTROOM
AND THE FOLLOWING IS HELD ON THE RECORD.)

THE COURT: Welcome back, ladies and gentlemen. Call
your next witness, Mr. Ferguson.

ASST. SOL. FERGUSON: - Thank you, Your Honor. The State
calls Christophér Poventud.

MADAME CLERK: Please'come forward and be sworn.

(WHEREUPON, MR. CHRISTOPHER POVENTUD IS DULY SWORN.)

THE COURT: Sir, if you would give us your name for the
record and spell your"last'name'for my court reporter.

MR. POVENTUD: My name is Christopher Poventud. Last
name ' is Sbéiledi“P", as:in'Peter, O-V-E-N-T-U-D.

THE.COdﬁT: Thank "you, sir.’

| " DIRECT EXAMINATION

BY ASST. SOL: FERGUSON:
Q Good morning, Mr. Poventud.
A Good morning.

Q Who do you:work for?
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Direct Examination of Christopher Poventud ='t:ny Asst. Sol. Ferguson 73

Jasper County Fire Rescue.

And how long have you worked for them?
For aboﬁt geing on three years now.
And what is your jcb there?

Firefighter/paramedic.

LGN o B B I

And what kind of training did you have to undergo and
education in order to become a firefighter/paramedic?

A I had to-take emergency medical training as a basic and
then 1 went on to take advanced life support training as a
paramedic for about a year; a total of about two years of
schooling.

Q And how many emergency calls would you say that you've
responded to in your career with Jasper County EMS?

A A lot. Probably over 500, maybe, a thousand.

Q And Poventud, were you working on March the 20th of
20117

A Yes, sir.

Q and did you respond to a Baytree Apartments that
evening?

A Yes, sir.

Q And what did you respond to? What were you called out
for? |

A - It was dispatched as a possible stabbing, assault
victim. |

Q And do you ‘remember what time you were called out?
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Direct Examination of Christopher Poventud by Asst. Sol. Ferguson 74
A It's on my paperwork, if you want me to look over it.
Q Please, sir.
A The initial call was received at 12:24, and we Were

dispatched at 19:26.

Q And for us laymen, what time is 19:24?

A 19:24 would be 7:24 in the evening.

Q QOkay.

A and we left dispatch at 7:26. So the call was received

at 7:24.

Q Okay. And what time did you arrive at Baytree

-Apartments?

A On scene at 7:31.

Q What time did you wrap up the call and depart from
Baytree Apartments?

A | We departed the scene at 7:40.

Q And what did you see when you got there?

A Per my report, when we walked in, a 48-year-old female
was found sitting on the couch in her home, slumped over to
her right side and patient had a significant amount of blood
on her clothing, emanating from her neck.

Q , And what did you do?

A We started taking care of her. The first thing that we
want to do is remove her from the scene, so we put her on a
backboard, moved her to our ambulance, and at that point,

she went into traumatic cardiac arrest.
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Direct Examination of Christopher Poventud by Asst. Sol. Ferguson 75

Q What would you say the medical condition of the victim
was upon your initial response?

A Very poor.

Q Okay. &nd did you check her vital statistics?

A Absolutely. Initially, when I checked her vital signs,
it says in my report that she had a very weak carotid pulse
and she was breathing agonally, and what that means 1is
basically it was just her‘last efforts. of breathing and it
was probably about four breaths a minute. And normal should
be twelve to twenty breaths a minute.

Q Now, in your physical examination of this victim, did
you notice any trauma to her neck area, neck and face area?
A Yes, sir. Like I said, there was a lot of blood on her
shirt and it was emanating from a wound on her left lateral
side of her neck. It seemed like it was a penetrating
wound.

Q And what does that mean?

: That an object or some type of weapon was used to be
put into her neck.

Q Okay. Now, specifically, what was your first action
upon seeing the victim in her condition?

A The first action that I want to do is I want to control
the bleeding'and'control'the hemorrhaging. So we took

trauma dressing that we have and we control‘ the bleeding

with direct pressure.
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Q Okay. And what did:you do after that?

A We moved her onto a long spine board, because of a
trauma victim, we like to immobilize them. So we moved her
onto the spine board and immediately moved her out of the
house. VWe also provided her with oxygen since she wasn't
able to breathe on her own, breafhing only about four times
a minute, through a bag-valve mask.

Q And.what: is -that?’

A it's a mask that has -- it's a squeeze mask. So what
we're actually doing is providing ventilation, assisting her
with ﬁentilationS'by positive pressure ventilation and
that's what that mask does. 1It's a mask that goes over the
face and you provide the positive pressure ventilation as
you squeeze them.

o) Okay. Now, once you moved her inside the ambulance,
did you re-evaluate her condition? |

A  Absolutely.

Q And Wwhat was her condition at that point?

A At that point, when we ré;evaluated'hérg'She né'lcnger
had a pulse, and we just immeédiately started chest
EompréSsions,’ahd we started  cardiac arrest protocol.

Q ' And what is that.cardiac arfeStuprotocol?

A" You start CPR, get all of your IV's going, you want to

intubate a patient so that you can secure an airway for

'£hem.
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Q :lAnd whqp dges’;hat mean?

A Intubafion is when we actually take a tube ana-put it
into her trachea so that all the ventilation and oxygen that
we're providing, it immediately goes to her lungs. Then, we
went ahead and did so and then we start pushing our cardiac
medications for -- she was in PEA, pulseless electrical
activity, which means her heart is beating. It does have
some electrical-currentmin@it,‘but‘ithanotfen0ughcto
actually profuse the body, or actually send and flow blood
through the body to profuse her organs.

0 So basically, did you &dttempt to put an IV in the
victim's body?

A Absolutely.

Q " And were you successful in doing so?
A Yes.
Q ' Were there ever any negative attempts or any

unsuccessful attempts?

A Yes, sir. My Captain is also a firefighter/paramedic,
came to assist me oh thefsceng.“Initially, T tried to - '
intubadte the patient. I was unsuccessful, and initially, he
tried to start'an IV, simultanéously, and he was
insuccessful. So we swapped positions and I initiated an
IV; it was successful, and he initiated intubation and he
was sﬁcceszulQ“

Q Given the nature of the victim's injury, why would it
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be difficult to establish an IV?

A Poor peripheral access. Alsq, the patient was a larger
patient, but since she's not flowing any blood or anything
like that, sometimes it can be difficult to obtain an IV.
An IV is -- once we start an IV, it flashes blood back, but
if there is no blood moving, it can't really get any flash
back into the chamber of my IV. So poor peripheral access,
and then.like I said,. the size: of the patient.

Q How much blood. loss would it take in order for you to
experience those difficulties in inserting an IV?

A Normal patient is from about four to six liters in
their body, so two to four liters you start experiencing
that type of difficulty.

Q ' So about half of somebody's blood.

A Yes, absolutely.

Q Now, you said that you administered Some medication.

What were those medications?

A For a pulseless electrical activity, 'it weould be
epinephrine, in a concentration of one in ten thousand, and
atropine, and you-administer that every three to five
minutes; and that's part of the protocol. So initially, due
to not having the IV, you-can also administer that
medicationlvia’the endotrachial tube that was placed into
her lungs, so we initially started administering that

medication through the endotrachial tube. Once the IV was
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established, everything else goes intravenously.
Q And what do those medicines de?
A The epinephrine is natural occurring in your bedy, and

when we give it to you, it helps to stimulate the heart,

stimulate the electrical activity soc we can start profusicn.

Being in cardiac arrest, her body is neo longer able to
continue the bleced flow thrcugh her body.

Q Is it like adrenaline?.

A Yes, absclutely. |

Q Ckay. Neow, all of these things that we've talked
about, where did they cccur? Where were you dcing these

emergency medicine procedures?

A In the back of the ambulance, en-rocute to the hospital.

Q Okay. And what hospital did you take her to?

A Coastal Carclina Medical Center.

Q Okay. And I keep.saying "her"™ and "the victim"; were
you ever able tc establish the identity of the perscn you
were treating?

A Later on after, yeah.

Q Okay. Do you know if she was ever transferred from
Coastal Carolina Hospital?

A I believe so that she was transferred tc a different
hespital once they stabilized her.

Q Ckay.

ASST, SOL. FERGUSON: Your Honor, may we approach the

79
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bench just briefly.

THE COURT; .Yes, sir.

(WHEREUPON, A BENCH CONFERENCE IS HELD OFF THE RECORD

AND OUT OF THE HEARING OF THE JURY.)
Q I apologize, Mr. Poventud. I want to show you what's
been previously marked as State's Exhibits Four, Five, Six,
Seven, Eight and Ten, that have previously been marked for
identification purposes and ask you if you can identify
what's being shown in these photographs.
A Yes, sir.

‘ASST. SOL, FERGUSON: Your Honor, may I approach the
witness?

- THE CQURT: You may.

Q And Mr. Poventud, it SPecifically states that --
Exhibits for identification Four, Five, Six and Seven, what
do they show?
A They show the couch that the wvictim was found on when
we arrived on scene. They show that the blood was emanating
from her neck onto her clothing; it seems like it also is on
the couch as well. It has the wrapping for the trauma
dressing that I spoke of earlier that we used to control the
hemorrhaging from the patient's neck.
Q And are those fair and accurate'depictions of what you
saw on March the 20th of 20117?

A  Yes, sir.
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Q And now, Eight and Ten, State's Exhibits for
identification, what do those two items show?

A Eight and ten show the patient —- actually, this is at
the hospital. It shows the penetrating wound that I spoke
of on the left lateral side of her neck. It shows her
intubated, what you see across her face is actually a holder
for the endotrachial tube that we placed intoc her neck.

0 And are.those fair and-accurate depictions of - the wound
that you saw on March the 20th, 20117

A Yes, sir.

ASST. SOL. FERGUSON: Your Honor, at this point, I
would move to have State's Exhibits Four, Five, Six, Seven,
Eight and Ten admitted into evidence.

THE ‘COURT: Without objection, correct?

MR. HUGHES: No objection, Your Honor.

(WEEREUPON, STATE'S EXHIBIT NUMBER FOUR; PHEOTO, IS
RECEIVED INTO EVIDENCE.)

(WHEREUPON, STATE'S EXHIBIT NUMBER FIVE, BHOTO; IS
RECEIVED INTO' EVIDENCE.) - "

' (WHEREUPON, STATE'S EXHIBIT NUMBER SIX, PHOTO, IS
RECEIVED INTO EVIDENCE.) |

“(WHEREUPON, STATE'S EXHIBIT NUMBER SEVEN, PHOTO, IS-
RECEIVED INTO EVIDENCE.)

(WHEREUPON, STATE'S EXHIBIT NUMBER EIGHT, PHOTO, IS

RECEIVED INTO EVIDENCE.)
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(WHEREUPON, STATE'S EXHIBIT NUMBER TEN, PHOTO,. IS
RECEIVED INTQ EVIDENCE.)

'ASST.,SOL. FERGUSON: And Your Honor, I would wish to
publish these to the jury.

THE COURT: They're in evidence.

ASST. SOL. FERGUSON: And if my witness may step down,
we're going to use the Elmo machine.

THE-+COURT: :+*Mr. Powventud, you:may step.down, -sir.

MR. POVENTUD: Thank you, ma'am.

(TECHNICAL DIFFICULTIES WITH THE ELMO MACHINE.)

ASST. SOL. FERGUSON: ‘Your anor; I promise we did
check this out beforehand and it was working fine.
Q Mr. Povermtud; we'll do this the old-fashioned way. If
yoﬁ will help me,"andtWhat we will do is make sure that
everybody on the jury can see these. If you can tell them
what fhey are loaking'aﬁ in these photographs. I'm going to
give you what”s been entered into evidence as State's
Exhibit ‘Numbér Folr; and if you canshow that to-the entire
panel "and explain to them what they are looking at.
A This i's the couch that the victim was found on when we
first arrived on ééene; As you can ‘see right here, there is
biood, and I was talking about it was emanating ‘from the
patient's neck throﬁgh‘hef*ciothes‘onto‘Ehe‘bouCh. And the
trauma dressiné‘thatil‘spoke of, that's the wrapper for it.

0 - BAnd now State's Exhibit Numbér Five, if you could ‘do
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¥

the same thing.
A Qust,a_c;gser view of everything that I just explained.
THE COQURT: Mr. Poventud, if you'll walk a little bit.
down here to these jurors, that would ke good.
MR. POVENTUD: Yes, ma'am.
THE COURT: I'd appreciate it. Thank you.
Q This is State's Exhibit Number Six.
A Just anhether. angle of the blood that ‘was emanating from
her and the couch that we found the victim on.
Q State's Exhibit Seven —-- and I want to ask you a
question. If you can show them that picture. What does
that picture show?
A Shows blood on the floor.
o} Now, do you know if that blood was there before y'all
attempted to move the victim or not?

A No, I don't, sir.

Q Could it have gotten there when you moved her?

A Possibly.

o) Okay. If you could show that to the remainder of the
panel.

(WITNESS COMPLIES.)
Q This is State's Exhibit Number Eight.
A This is actually at the hospital. We took pictures and
this shows the wound on the left lateral .side of the

patient, that penetrating wound, and as I was talking about

— e __w_.._______._8.3__ﬂ.,___
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the device that we use to hold the endotrachial tube in
place; that's what that‘strap is. 7
Q And finally, Mr. Poventud, State's Exhibit Number Ten.
A Same picture, just a closer view of the penetrating
wound and the device holding the endotrachial tube.
Q All right, Mr. Poventud, if you would take your seat
back up on the stand.

ASST. SOL. FERGUSON& Your Henor, I wish to pass these

to the jury, just in case they didn't quite a good look at

it.

MR. HUGHES: No objection.

THE COURT: Okay.
0 Mr. Poventud, what time did y'all arrive at the
hospital?
A Arrival time at the hospital was 7:54 in the evening,
p.m.
0 Now, understanding that things take time, was there

anything'that could have been done differently if you would
have arrived earlier or if she would have arrived at the
hospitél earlier?

: All the same actions, whether what time we arrived,
would have been -- I mean,”if we would have arrived 15
minutes earlier, 15 minutes later, the same actions would
have occurred. o

0 Thank you, Mr. Poventud. I have no further questions

84
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of you.

THE COURT: Mr. Hughes.

CROSS-EXAMINATION

BY MR. HUGHES:
Q And how much blood did you say she had lost?
A Probably about a liter to two liters of blood.
Q Okay. I thought earlier you said about four liters.
A N6, I said.it would take about two to four liters tc
start knowing scme peripheral access changes when I was
starting my IV. Q So basically, I think we're all used to
a liter is the large drink, 50 a two liter bottle, right?
A Yes.

Q Did you have a chance to loock around the apartment any?

did not look around the apartment or anything. All of my
attention was focused immediately to the patient.
Q Did you see anywhere where someone might have also been
trying to stop the blood flow?
A No. B

MR. HUGHES: No further questions, Your Honor.

ASST. SOL. FERGUSON: No, ma'am, Your Honor. I wish
that this witness be excused.

MR. HUGHES: No objection.

THE COURT: You are excused, sir. Thank you.

MR. POVENTUD: - Thank. you, ‘ma‘'am.
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THE COURT: If the State will call the next witness.
ASST. SOL. FERGUSON: ‘The State calls Officer Rcb
Nelscn.
THE COURT: Please come forward, sir, tc be sworn.
WHEREUPON, MR. ROB NELSON, IS PULY SWORN.
DIRECT EXAMINATION
BY ASST. SCL. FERGUSON:
Good merning, Officer Nelson.
Gocd morning.
Whe do you work fer?

I work for the Town cf Ridgeland Pclice Department.

Q
A
Q
A
Q And how long have you worked for them?
A Tt's been a total cf probably abcut 12 years.

Q And what do Yéu do for them?

A I'm a reserve police officer.

Q Okay. What dces that mean?

A Basicaily, I carry out the duties cf a pclice officer,
but don't get paid.

Q Now, were you werking in that capacity back cn March
the 20th, 2011°?

A Yes.

Q And did you respond to a call to Baytree Apartments
that day?

A Yes.

Q Now, Baytree Apartments, where is that located?

86
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there?

A

commotion and somebody stated that ---

Q

but what did you see and what did you do?

A

was hollering. I couldn't understand what some of them was

saying, and I was walking up to the apartment;

Q And did you go lecok for the defendant?

A Yes.

Q0 ° And where did you go to lock for the defendant?

a I went to the right ‘of ‘the apartment, behind the
apartment. -~ v ¢ g

Q Qkay. 8o what's behi#rid the dpartment?

A There's a couple of houses.: .:

Q And‘what'did°you‘seeﬁﬁaék-there?"

A There was a crowd bacék theré’and T 'saw them and asked

them if anybody had seen #hersuspéct run back there and they

was telling me to leave. ¥~
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It's off of First Avenue.

And is that in the City Limits of Ridgeland?
Yes.

And is that in Jasper County?

Yes.

Thank you. Now, what did you see when you arrived
I arrived :right behind: Officer Smith and - just a
Well, I den't want to talk about what people stated,

Well; just people was screaming ioud and some people
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So how_many_people“would_ygu_estimate were back there?
I'd estimate at least twenty.
And were they cooperative with you?

Ne. No,

©orP 0 EF DO

Now, did you have information that the defendant had
run back that way?

A Yes.

Q Okay.: 'And you asked those twenty. or-so.persons if they
had seen the defendant?

Yes.

And what did they tell you?

They teld me to ledve.

Okay. Do you know who lives back there?

No.

Okay. Now, what else did you do?

- G D o B I o B

I came back and I reported back to Smith and tell him
that the people asked me to leave and he just wanted me to
stand in front of the door where nobody could come in.

0  And did you do so?

A Yes.

0 Okay. Did:y'all allow anybody in or out of that
apartment? In other words, did you just secure that scene?
A Yes. '

Q Okay. Now, did you also have to perform what I would

call "crowd control"?
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A

the side of the apartment, starting a large crowd, and I
don't know where they came from; but Smith asked me to try

and keep everybody back.

Q

people that you saw behind the apartments that were then

gathering at the apartments?

A

Q
A

people refused, so I got on my P.A. and tell them to stand

back.

Q

Apartment 2~F at Baytree?

A No.

Q Okay. Did you assist him in a search for any type of
weapon?

A No.

Q Okay: Officer Nelson, I appreciate it. I have no

furthér questions for you.

BY MR. HUGHES:

89
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Yes.
And why is that?

There was people gathered in front of the apartment, on

Do you know if it's the same group of twenty or so

I don't know.
Okay. And what did you tell them?

Told.them to stand back, stand back, and then some

Now, did you assist Officer Smith in clearing the

THE COURT: Mr. Hughes.

CROSS-EXAMINATION
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Q Just a couple of quick questipns, Officer Nelson. Are
you related to Cynthia Nelson?

Yes.

Are you related to Akera Nelson?

Yeah,

Did you talk to Akera that day?

No.

How are you ‘related to her?

= ol o S

Cynthia Nelson is my mother's niece.
MR. HUGHES: No further questions, Your Honor.
ASST. SOL. FERGUSON: Just briefly, Your Honor.
REDIRECT EXAMINATION

BY ASST. SOIL. FERGUSON:

Q Did that relationship in any way affect what you did
that day?
A No.

ASST. SOL. FERGUSON: Thank you.

THE COURT: Anything further, Mr. Hughes?

MR. HUGHES: "No, Your Honor

THE COURT: Any objection to Officer Nelscr being

excused? : ' ' '

MR. HUGHES: No, Your Horor. '

THE COURT: You are excused, sir, thank you. If the
State ‘will call the next witness.

ASST. 50L. FERGUSON: Yes, ma'am, Your Honor. The

90
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Redirect Examination of Rob Nelson by Mr. Hughes

State calls Officer Kevin Smith.
WHEREUPOPI, OlFFICER_lKEVIN SMITH IS DULY SWORN.

DIRECT EXAMINATION

BY ASST. S0L. FERGUSON:

Officer Smith, who do you work for?

The Ridgeland Police Department.

What do you do for them?

I'm a patrol officer.

and how' long have you been a patrol officer?

L O O T

2 total of about five, five and a half years.

And what education and training did you have to undergo
in order to become a patrol officer?

A I havg a Bachelor in Science from the University of
South Carolina and I have a high school diploma, and then I
was a reserve officer for a couple of years prior to going
full time."

And did you have to go to the police academy?

Yes, sir, I did.

Yes, sir.

Q

A

o) And were you working back.on March the 20th of 20112
A .

Q And did you receive a call out to Baytree Apartments
t

hat day?
A Yes, sir.
o) And what was that call for?
A It was for a stabbing.
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And did you in fact respond to that location?
Yes, sir, I did.

And what did you see when you got there?

- o R I

When I got there, there were several people that were
standing ocutside of an apartment, obvicusly upset. I went
inside the apartment and I found the victim. She was laying
on a couch, bleeding from her neck. There was a small child
that was standing on the couch. I motioned for one of the
adults in there to get the child and take him out. Then, I
checked the building to make sure everything was secure for
EMS to respcnd.

0 Now, you said you checked the building, what were you
checking the apartment for?

A To make sure the suspect was still not on the scene and
it was safe for EMS to respond.

0 And by nsuspect,” whe do you mean?

A Antonio Scott.

Q Now, do you see Mr. Antonic Scott, the one that you're

speaking of, in the courtroom today?

A Yes, s5ir, I do.

Q0 And could you point him out for the jury, please?
A He's sitting right there in the red shirt.

Q  Thank you. 50 you did not find the defendant, Mr.

Scott, inslide that apartment?

A -~ No, sir, T did not.




O o0 ~ [=)) Lh £ W N —

93

Direct Examination of Kevin Smith by Asst. Sol. Ferguson ‘ 93

Q  And what did you do next?

A Once the scene ﬁas secured for EMS, I stood by at the
door for a few moments until EMS got there. Once they were
on scene, I made sure they were okay and then I proceeded
around the apartment complex to check on Officer Nelson to
see if he had made contact with the suspect at that pecint.

0 And what was gecing on behind ﬁhe apartment?

A Behind thé apartment, there Jare some- houses back there,
and there was a party that was going on in that area, but
directly behind the apartment cocmplex, the victim's daughter
was staying there, and she was obviously upset. She was
yelling about thé incident and referencing Mr. Scott.
Officer Nelson was walking back towards me and he said that
nobody ‘had seen anything, but he had heard that Mr. Scott
had run that way. '

Q Now, did you speak tec any of the persons you saw behind

that apartment?

A Outside of Officer Nelson, I do not believe s&.

‘o) Okay. How many pecple would you say were back theére?
A At the party?

o) Yes.

A°  I'm not'sure.

Q  And do you know who lives back there?

A " I believe it's a Ms. Howard ---

o} okay."
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: ——— but I'm not 100 percent sure on that.
Q Okay. And do you know of any relationship between Mr.

Scett and the Howards?
No, sir.
Okay. - Now, did yocu make contact with Ms. Akera Nelson?
Yes, sir, I did.
And did you make contact with Ms. Shareema Behlin?
Yes, 'sir, . I did.
Okay. &and whe is Shareema Behlin?
She is the sister of the defendant.
Okay. And did you ask her for a written statement?
Yes, sir, I did.

" Would she give you one?
I do not believe she did.
Okay. Did you get a statement from Ms. Akera Nelson?
I believe I did.

Now, what else did you do?

R Ol N R S - R o B o - R o - N @ B

I notified my supervisor's of what was going on and
then I ¢hecked ‘atound to make sure to see if I could locate

the weidpon that was used.

o) Arid ‘did you locate a weapon?
A ‘No, sir, I did not.
Q Okay. Now, as a Ridgeland Police Officer, you have

specialized equipmenht that. ¢an‘record things as you see

them; is that right?-
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A . Yes, gir, that's correct.
Q. And what is that?

A We wear a taser Axon Camera, which I was wearing that

‘day, which is a -- do you want me to describe the entire

thing?
Q Please, sir.
A . Okay. I'm actually wearing one right now if you want
me to demonstrate:
Q Great.

OFFICER SMITH: May I stand up?

THE COURT: You may, sir.
A Do I need to adjust the mic?
Q Please.
A Okay. The way it works, the day of the incident, I was
actually wearing the headband, which wraps around behind
your ears, and this camera is attached to it, so it gives
you a first person view. Then this is the control box right
here that activates the camera, sets it to different modes,
and thén all the information is stored in this box on the
belt. And ‘so, at the time of the incident, I was utilizing

the camera. I had it recording.

Q Okay. 86 you were wearihg one of the Axon cameras that
day?
A Yes, I was.

o) And were you able to download the content from that
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device to a server?
A Yes, si:,:I‘was. N
Q Okay. And at this point, I want to show you what has
been previously marked for identification as State's Exhibit
Number Two and ask you if you recognize this item?

ASST. SOL. FERGUSON: May I approach the witness, Your
Honor?

THE COURT: - You may..

ASST. SOL. FERGUSON: Thank you.
A Yes, sir. I recognize it.
Q And what is that?
A This is a video, a CD recording of the video that was
recorded that day.
o) And prior to today, had you and I gone over there to
ensure that it is in fact from that date?
A Yes, sir.
Q "And did you indicate that on that disc at all?
A Yes, sir.
0 Okay. 1I& that a fair and accurate depiction of what
you saw on March the 20th, 2011, at Baytree Apartments?
A Yes, -sir, it is.

ASST. SOL. FERGUSON:. Your Honor, at this point, I
would move to enter State's -Exhibit Two into eﬁidence.

THE COURT: Any objection?

" 'MR. HUGHES: No, Your Honor.
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THE CQURT: It's in evidence without objection.

(WHEREUPQN, STATE'S EXHIBIT NUMBER TWO, DVD, IS
RECEIVED INTQO EVIDENCE.)

ASST. SOL. FERGUSON: And Your Honor, I wish to publish
a portion of this at this time.

THE COURT: Okay.

ASST. SOL. FERGUSON: Hopefully it will post audio and
video.

THE COURT: Okay. Ladies and gentlemen, these
attorneys have worked very hard to recall the relevant
information, not to make the case go on and on. So what
you're going to see is a portion of the video that is
relevant. Again, there are other portions of it, but we
don't want to bore you. So again, I want you to understand
that we're not hiding anything from you. It's just that some
of it 1s redundant.

ASST. SOL. FERGUSON: And Your Honor, it does take just
a moment for the audio to kick in. So hopefully, that does
not mean we're having technical difficulty.

THE COURT: Okay.

' (BRIEF PAUSE IN COURTROOM. )

ASST. SOL. FERGUSON:: .Your Honor, if we may take just a
brief moment to get this figured out. It will resolve 1t

once and for all.

THE COURT: Okay. Ladies and gentlemen of the jury,
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I'm going to send you back to your jury room very briefly.
Again, do not discuss this case. It would be inappropriate
to do so. Get a cup of coffee. We'll bring you right back
out. Okay? Thank you.

(11:15 A.M., WHEREUPON, THE JURY EXITS THE COURTROOM
FOR A BRIEF RECESS.)

(11:20 A.M., WHEREUPON, THE JURY ENTERS THE COURTROOM
AND THE FOLLOWING IS HELD ON THE RECORD.)

TEE COURT: Welcome back, ladies and gentlemen. I
think we have got our technical difficulties worked out. So
let's go ahead and play the DVD.

ASST. SOL. FERGUSON: Thank you, Your Honor.

(DVD BEGINS PLAYING AT 11:21 A;M.; DVD ENDS PLAYING AT
11:28 A.M:)

Q Now, Officer Smith, did you fespond to an additional

call the night before this occurred?

A Yes, sir, I did.
0 And what was that call for?
A It was for -- I don't remember the exact way it was

dispatched to me. It was either for a disturbance or a
harassment cail.

0 Well, who had called?

A M5, Nelson. ' ‘

Q And is that the same Ms. Nelson that we just saw put in

that ambulance right there?
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A Yes, sir{gitris.
Q  And did you respgnd to where she had called from?
A I believe she called from her cell phone at her
apartment and said -- do you want me to tell you?
Q No, sir. I just want to know what you did as a result

of talking to her. Did you go by Ms. Nelson's apartment?

A Yes, sir, I did.

Q Okay. And what 'did. you do.when you got there?

A Myself and Officer Nelson, once again, checked her
apartment. She stated that Antonio Scott had been there and
fhat he had ‘tried to get into her apartment and then had
left and she just wanted us to make sure everything was okay
for hér to'go inside.’

o And did you find the defendant, Antonio Scott, that
night‘theré?

‘No, sir, we did not.

Okay. Did you ever talk to him on the telephone?

Yes, sir, I did.- ' -

Did ‘he admit to call¥ng Ms. Nelson?

He-did.- - B S

L O oI C -

Thank you; Officer Smith. I have no further questions
for you af this time. Please answer any questions that Mr.

Hughes may have.

A Yes, sir.

CROSS-EXAMINATION -
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BY MR.MHUGgES:

Q Good morning, Offiger,SmiFhf..

A Good morning.

Q The night before this happened, you say you talked with
Cynthia Nelson?-

A Yes, sir, I did.

Q And that she asked you to do what again?

A She wanted us-to check her.apartment to make sure that-

Mr. Scott was not inside the apartment for her safety.

Q And he wasn't there?
A That is correct.
o) And it's your magic camera -- looks like it's on your

eyeglasses or something, from the view that we've had?

A Right. It normally has a-headband that you can wear
around the back of your ears that would put it right where
eyeglasses would be at.

Q Okay. And the Jury and weﬁall'got to see exactly what

you saw?
A Yes, sir. That is correct.
0 And it looked like you were the first person to go in

that apartmént?

A Yes, sir.

Q - And do'you know how long people had beern oiut of that
apartment? |

A’ --f'm-nof sure.




© v 0 -1 N W B WM e

(o] (] "] o0 ] [\ ] (o] — p— fa— ot a—y [ — —_ p— —_
Lh LY U8 [ W B fan O [=a] ~J (=) Lh LY (9] o8] —

O ¥ O ¥ O .» 0O -

101

. Cross-Examination of Kevin Smith by Mr. Hughes

. How old was that baby?

I'm not sure.

And the baby was left in the apartment?

That's correct.

And we can see that you did not move Ms. Nelson.
No, sirz.

Did you check out the apartment anymore? I mean, did

you look for a weapon or look for anything else?

A Yes, sir.

Q Did you find the weapon?

A I did not.

Q Did you findlany cloth with blood on it?

A I do not recall.

Q Did you talk to anybody that night?

A I talked to several people that night.

0 Did any of them give statements?

A Now, are you talking about in reference to thé case?
Q  “Yes.

A Okay. I believe that Ms. Nelson, Akera, gave a
étatement;

Q Did she give it to you?

A I do not recall.

MR. HUGHES: No further questions, Your Honor.
THE COURT: Anything further?

ASST. SOL. FERGUSON:-  No, ma'am, Your Honor.

101
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THE CQURT: All right. Officer Smith, you may step
down, sir. .Thank you. .

OFFICER SMITH: Thank vyou.

THE COURT: Mr. Ferguson, you want to call your next
witness?

ASST. SOL. FERGUSON: Yes, ma'am, Your Honor. The
State calls Monique Chester.

(BRIEF PAUSE :IN .THE COURTROOM.)

BAILIFF: What's the witness's name again?

THE COURT: Monique Chester.

BAILIFF: She's hot here.

ASST. SOL. FERGUSON: Your Honor, I believe she may be
across the courtyard in our other office with Ms. Cradle,
but I can get her momentarily.

THE COQURT: Okay. Do you have scmeone who we can call
in the ‘meantime? '

ASST. SOL. FERGUSON: Your Honor, no, ma'am, the next
two are actually -- Ms. Cradle has them in our office just
across the courtyard.

THE COURT: Okay.

ASST. SOL. FERGUSON: And we sent Officer Lowery to go
get them. | Lo

* THEE COURT: dkay. De y'all need a break? Are you
okay? Aryone need to refrésh themselves? Yeah. Okay. I'm

going to send you back to your jury room. I can't keep some
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of you out here and send some of you back, so I'm going to
send you all back.. As soon as they are in here, we are
going to bring you all back out. Again, do not discuss this
case y'éll.

(11:30 A.M., WHEREUPON, THE JURY EXITS THE COURTROOM.)

(11:45 A.M., WHEREUPON, THE JURY ENTERS THE COURTROOM
AND THE FOLLOWING IS HELD ON THE RECORD.)

THE COURT: All right. .:I understand our witnesses are
ready?

ASST. SOL. -FERGUSON: Yes, ma'am.

THE COURT: All right. Bring them on in.

ASST. SOL. FERGUSON: Thank you, Your Honor. The State
calls Ms. Monique Chester.

THE COURT: Ms. Chester, please come forward to be
sworn.

(WHEREUPON, MS. MONIQUE CHESTER IS DULY SWORN.)

THE CdURT: Please come around and have a seat on the
witness stand. Ms. Chester, adjust that microphone. Please
give- your name to my court reporter, please.

MS. CHESTER: Moriiqué Chester.

DIRECT : EXAMINATION
BY ASST. SOL. FERGUSON:
0- ' Good morning, Ms. Chester.
A Good morning. -

Q Do you live at Baytree Apartments?
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Yes.

And didlyog live there back on March the 20th, 20117

Do you remember that day?

A

Q

A Yes.
¢

A Yes.
Q

Do you know the defendant in this case, Mr. Antonio

104

Scott?

A Yes.

0 And could you point him out for the record, please?

A (WITNESS POINTS TO DEFENDANT, MR. SCOTT.)

Q Thank you. And do you know Ms. Akera Nelson?

A Yes.

Q Do you know Cynthia Nelson?

A _ YeSs.

0 Okay. Now, what was going on on the 20th before all of

this occurred at Baytree and behind it?

A ' It was like a wake, but after like the funeral and
Stuff like that.

Okay.

Because his cousin had just passed away.

And ‘you say "his cousin", who's cousin?’

Tone. '

Aﬁdi"Tone", is 'that Mr. Scott, the defendant?

Yes.

LONE- U o T - o]

Okay. And so there was 'a party behind Baytree
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Apartments?

OO OF 0 ¥ o0 @ o0 v

It was like_a get‘together, yes.

Okay. And you were at that get together?

Yes.

QOkay. And did you see the defendant that day?
Yes.

Did you hear him talking®?

Yes. ..

And what did he say?

He had an altercation. There was something that

happened like Saturday night or whatever,

Q
A

Q
A

Was that the previous night?
Yeah.
Qkay. Thank you.

And he said that him and the lady went through

something or whatever and she called the police or whatever,

but he'end up hiding from the police or whatever, hid in the

dumpster and threw the knife or whatever.

©

- © B

when

Did he say why he had gone there that night?

Hie was going after Akera's momma.

And is that Cynthia Nelson?

Yés.

Okay. And so he was saying -- who was he talking to
hé said this?

He was talking 'to ﬁeopLéharound there, family members.
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Q And so most of those people that were there, are they
related to the defendant? |

:\ To him? Yes.

Q Okay. And now, he said that -~ tell us again what he
said about going to Ms. Cynthia's apartment.

:\ It was an altercation and he went to her house or
whatever, and when he weﬁt to her house, she called the
police or whatever. So he hid in the dumpster.

Q And did you say something about a knife?

:\ He threw the knife away and hid in the dumpster because
the police came.

Q Okay. Did he say what he went to do there that night?
y:§ To kill her.

Q Did he say anything -- what else did he say?

A S0, like, later on that day, he was like, just like,
saying that she had called the police on him and stuff like

that and he was going to do like this here.

Q And what does that mean? What was he demonstrating?
A He was gonna stab her.

Q Now, how far away from him were you when you heard
this?

A I was like right here. He was like where that person

at right there.
Q Now, later on, what happened after you heard him say

that? Did you ever see a commotion coming from the
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apartments over there?

A I ain’'t never went back over from where my apartment
was or whatever, and all of a sudden, I saw my little nephew
and I heard a commotion going on over there.

And over there, who's apartment was it?

It was Reema.

And who —--

Shareema, his sister.

and that's the defendant's sister?

Yeah.

Okay. So that all occurred at her apartment?

Uh-huh {(affirmative).

Did you ever see the defendant leave that apartment?

No.

oI o N B o B T S - ¢ B ¢

Okay. Once you saw the commotion, I guess, how did you
first see the commotion?

A The only thing I know is Reema was standing outside and
she was like saying you need to call, like, call the police.
Q Did you see the defendant at all after you heard him

talking about the previous night, and about that day, in

particular?
A Unh-unh ({negative).
Q Okay.

ASST. SOL. FERGUSON: I beg the Court's indulgence for

just one moment, Your Honor.
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Thank you, Ms. Chester. I have no further questions

for you.

CROSS~-EXAMINATICON

BY MR. HUGHES:

g:DIO:DIO:IﬂlO:DIOIISlO:DIOIISIO
[
®

car.

LR o - I & )

Ms. Chester, how many people were at that wake?
Oh, I don't know. There was a lot.

Well, ten, fifteen, twenty, thirty?

I'd say about. twenty.

Okay. And was there music playing?

Yeah.

Was it soft music or loud music?

It was like soft music. It wasn't no loud music.
Ckay. And you say you saw Antonic there?

Uh-huh (affirmative).

And did you talk to him?

Ne.

Who were you talking to?

I waé talking to a couple more people. Well, a couple

people was talking and I was sitting right there in the

Okay. You were in the car?

Uh-huh

Where was the car parked?

Like right here and then he was standing over there.

Okay. "Was he in a car?
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No. He was standing up talking.

And who was he talking to?

His cousin.

Who was that?

His kin people.

And you say you heard him threaten to stab Cynthia
Nelson?

He was bragging. about the incident that happened

Saturday night and he was saying what he was going to do

when

- O o e _w LOR - - o

cell
Q

he see her.

Do you own a cell phone?

Yeah.

Did you have it with you?

No.

Was there anybody with you in the car?
Yeah.

Who was with you in the car?

There was a couple people in the car.
Okay. Who were they?

My nephew and his cousin.

Okay. Do you know if they had cell phones?

I ain't know. I didn't even ask them did they have any

phones.

Ckay. ©So you hear a man threaten to kill someone and

you don't bother to call 91172

109

109
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A I'm going through hell right now because of this trial.
G But you did not call 911 that day when you heard that

he was threatening to kill her, did you?

A No, because I ain't never think he was gonna go through

with it.
Q Okay. So you really didn't think he was serious. You

thought he was joking?

yiy Yeah.

Q Okay. You gave a statement tb law enforcement?

A Yeah.

Q How long after Ms. Nelson died did you give that
statement?

A I don't know. I think it was like the day after or two

days' after. I doﬁ't know.

o Wasn't it actually about three of four days after?

A It could have been.

Q And you just suddenly remembered, Oh, I heard Antonio
threaten Cynthia," and you went and talked to law
enforcement, right?

A No, people like that should mind their own business and
stuff like that, so -—-

Q So you didn't even think about what Antonio said until
people started talking to you?

A Yeah, I knew what he said, but I was minding my

business; but I felt bad akout what happened to the lady.
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Q Did you £ill out an incident report? A police reporté
A I don't know. I can't even remember.
Q Did you write down on a sheet of paper what you say
happened?
A Yeah.
Q Did you sign it?

MR. HUGHES:. May I approach, Your Honor?

THE COURT: You may.
Q Is this what you wrote?
A Yes.
Q Did you sign it?
A No, I didn't sign it.

MR. HUGHES: May I take that back, please?

THE COURT: You may.
Q So you give a statement to law enforcement two or three
days after it happened, and you don't even bother to sign
it? |
A That been confidential.
0 I beg your pardon?
A That was supposed tothave been confidential.
é You mean that you thought.you could accuse him of
something ——-
A I wasn't accusing --:I.ain't accusing anybody of
nothing. I'm just telling - you. what I overheard him saying.
I'm not accusing that man:of.;doing nothing. I just know

111

Cross-Examination of Monique Chester by Mr. Hughes 111
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what I{overheard him say.

Q | At a_part?, you‘re.sitting in a car, music‘is.playing,
and he's away from you talking, and ycu're the only perscn

that heard it?

A Everybody heard it.

Q Then why are you the only perscn to say anything?

A Didn't I just say that everybody say I should mind my

business? They minding their business.

So say that again, please?

People told me I should mind my business.

Who did you contact in law enforcement?

It was, like, Langdale.

Where did you talk with him at?

Police station.

Okay. Who did you talk to before you went to see him?

Langdale?

IO:UO:D‘!O':UIOB':‘IO

Did you ever talk to anybody from Cynthia'Nelson's
family before you went to see the police officer?

A  No.

Q Did ybu seé anything on the television to make ycu go
see the police officer?

A No.-

Q So just“You'suddenly remember you heard Antoniec say
something; yéufwent and talked to the detective?

A Bécause it's the right thing to do.




o O oo =] (=) Lh L) W N —

[\ (=] [} [} 8] ] P P P P — P — P — —

113

Cross-Examination of Monique Chester by Mr. Hughes 113

MR. HUGHES: No further questions, Your Honor.
REDIRECT EXAMINATION
ASST. SCL, FERGUSON:
Q Ms. Chester, do you want to be here today?
A No.
Q Now, Mr. Hughes asked vou if you were the only one who
heard what the defendant said, and you said that everybody
heard. Who was "everybody"? - .-
A His family.
ASST. SOL., FERGUSON: I have no further questions, Your
Honor.
MR. HUGHES: Just one quick question, Your Honor.
THE COURT: Okay.

RECROSS-EXAMINATION

MR. HUGHES:
Q You were the only non-family member there?
A Yes.

0 and ‘why ‘were you there?
A Because me and my nephew getting ready to go to the
store, so he came and parked over there at"the‘waké: So we
was just sitting in the car.

MR. HUGHES: No further questions, Your Honor.

THE COURT: You -may step down. Any objections to her
being excused?

MR. HUGHES: None.
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Recross-Examination of Monique Chester by Mr. Hughes

ASST. SOL. FERGUSOﬁ: No, Your Honor.
lTHE COUR?: You are excused, ma'am. Call your next
witness. ASST. SOL. FERGUSON: The State calls Akera
Nelson.
(WHEREUPON, AKERA NELSON IS DULY SWORN.)
DIRECT EXAMINATION
BY ASST. SOL. FERGUSON:
Good morning, Ms. Nelson.
Morning. | |
Do you remember back.on March 20th, 2011°?

Uh-huh (affirmative).

o
A
Q
A
Q Were you living at Baytree Apartments at that time?
A Yes.

Q And who were you living with?

A Myself,

Q And were you involved with the defendant in this case
at that time?

Yes.

And how were you involved with him?

How were we inveolved?

fes, ma;éﬁ;

We was together.

And do y'all have any-children?

Yes.

LONE- S o - T I o I N

How many?

114
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Ope.

Okay. And do you see Mr. Scott in the courtrocm today?
Uh-huh {affirmative}.

Can you point him cut for us?

(WITNESS POINTS OUT DEFENDANT.)

Thank you. Now, I want to talk about what happened in
that apa;tment that day. Why was it that you were going to
that apartment?

Because he asked me to drop his son off.

And whose apartment is that?

Shareema Behlin.

And who is that?

His sister.

What were you driving that day?

My van.

And what kind of van is that?:

It was a Grand Volvo, or scomething like that.

What color was it?

Gold.

(O N e T o T R © BT o I

Okay.i And who was with you when you went over to that
apartment?

A My mother.

Q Where was she?

A In the passenger side.’

Q

And so, did you take ycur son into that apartment?
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A Yes. o
Q What happened when you did that?
A When I walked in the apartment, he was sitting down.
He was just sitting down. They were watching TV. And he
got up, and he got up with a knife, and he was like, "Is
tﬁis how you wanna do things?" and I was like, "What are you
talking about?" And he said, "You gonna let your mom come
between us?” _
Q And so did he threaten you with the knife?
A He was like -- he was just basically saying, "Is this
how you wanna do things?" He was just holding the knife,
and I was like, "It's not that serious. Chill out."”
Q What happened next?
A We was talking or whatever, trying to calm him down;
put my son down on the chair. Then, like a minute later, my
mom walked in and she was like, "Mother fucker, I'm tired of
you beating on'my'daughter." Then, they started arguing or
whatever; at that point, I don't know what he did with the
knife, becausé when he hitlher; I didn't see the knife.

But you ‘saw the defendant hit your mom?

Uh-huh (affirmative).

Uh-huh (affirmative).

Q
A
0 And did you see what side he hit her on?
A
Q What side was that?

A

He hit her on this side (indicating the right side.)
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Okay. Where were you standing when that happened?
I was standing, like, by the chair.

And where was Ms. Behlin?

S OB &

She was, like, by the window.
Okay. And so, when your mom came in, did she have
anything in her hand?

She had a cigarette.

Q Did she ever have a knife herself?
A No.
Q Did you ever see her swing at the defendant?
A No.
0 Did they just exchange words?
A Uh-huh {affirmative).
THE COURT: Is that a "yes", for the record?
A Yes.

_ASST. SCL. FERGUSON: Yes, ma'ém, thank you. If you'll
just say “yés“ or "no".
o) Now, when you first walked in, you said that the
defendant had a knife?

A Uh-huh (affirmative) .

Q Okay. And when you saw the defendant hit your mother,

you said you didn't know if he had anything in his hand?
A No. "
0 Was it dark in that apartment?

A No.
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Was it well-lit?

Uh-huh {affirmative}.

THE COURT: Is that a "yes", for the record, again?
Tes.

THE COURT: Thank you, ma'am.

Okay. So what happened after you saw the defendant hit

your mother?

A

I went to the kitchen. I got a mop and T started

chopping with it.

2

Did you know how serious your mom’'s condition was at

that pocint?

A

No. T wasn't —- didn't really think about her

condition, because when I saw him hit her, T just ~- I

blacked out.

Q
A
Q
A
9
A
Q
A
Q
A

What happened after y'all were in the kitchen?
Reema called the ambulance.

And that's Shareema Behlin?

Uh-huh {affirmative).

She called 9-1-12

Uh~huh (affirmative}.

Okay. Did you ever get on the phone with 9-1-17

Yes, sir.

: Okay. Did she call and then you got on her phone?

She called and then the phone must have hung up or

something, and I called back and was asking them what was
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taking them so long.
Q  Okay. What did the defendant_do after all this
happened?
A Well, he was basically had, like, his shirt, trying to
put pressure or whatever to her neck or whatever.
And then what did he do?
He basically —-- when the police got there, he rén.
Where did he run?

Behind the building.

Q
A
Q
A
Q Did you see him at all after that?
A No.

Q Have you talked to him singe that day?

A Yes, sir.

Q Has he ever asked you to change your statement from
that day?

A Yes, sir.

Q Has he?

A Yes, sizr.

o) And what did he ask you to say?

A He asked me to ‘say that we was arguing and he was

trying to stab me, but my mom jumped into the way.

Q s what you told us the first time what happened that
day?
A Yes.

Q Have you changed your statement at all from day one?
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A No,
Q Did you let the defendant influence your memory of what
occurred?
A No.

ASST. SOL. FERGUSON: Your Honor, I beg the Court's

indulgence for just.one moment.

Q Ms. Nelson, did you ever see the knife again at all
that day?

A No, sir.

Q Thank you, Ms. Nelson. I have no further gquestions for
you,

THE COURT: Mr. Hughes?
CROSS~EXAMINATION

BY MR. HUGHES:

Q Ms. Welson, why were you in that apartment?
A Because he asked me to bring his son.

0 Did he ask you to bring your mother?

A No.

0 Okay. Did he know your mother was going to come with
you?

A No.

) Did he know your mother was out in the van?
3 Yes.

Q That’ she was outside?

A Uh-huh {affirmative).
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Say,"yes"hor "no", please.

Yesi

And after your mother was injured, what did he do?
He tried tec put pressure on her.

How did she get over.to the sofa?

She fell onto the sofa.

So she was very much in the apartment when she was

Yes.

And was she saying anything tc Antonio?

After she got stabbed or before?

No, befcre.

She was cussing him out.

Okay. Did she say anything after she got stabbed?
No. |

What did you do after ycur mother was stabbed?

I went irnto the kitchen and I grabbed a mop stick and I

You grabbed a what, please?
I ‘grabbed a mop stick.

A mop stick?

Uh-huh {affirmative).

Whi?

Because he hit my mother.:

Did vou attempt to help your mother at all?
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A No, I just blacked.out._ I just thought he had hit her

and

Q‘ When did you leave the apartment?

A When did I leave the apartment?

Q Right.

A After he left.

Q But you said that he didn't leave until the police
showed up.

A Yeah, and I went running behind him.

Q Okay. How old was your son then?

A One.

Q And where was he?

A On the chair.

Q And what do you mean when you say "you blacked out"?

Did you faint? Did you fall to the ground? Do you just not
remember?

A ‘No, I just basically felt\like I had to do something to
protect my mom.

o) So let me make sure I unde¥stand. Antonio Scott did
not know your mothér'was going to be there.

A No.

Q Antonio Scott tried to stop the bleeding of your
mother.

A Right~

Q And Antonio Scott did not leave until law enforcement
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and EMT's arrived:; is that what you testified?
: He didn't leave until the police came.

Q Until the police showed up?

A Uh~huh (affirmative).

MR. HUGHES: No further gquestions, Your Honor.

BASST. SOL. FERGUSON: No redirect, Your Honor.

THE COURT: Any objection to this witness being
excused?

BASST. SQL. FERGUSCN: No, ma'am, Your Honor.

MR. HUGHES: None, Your Homor.

THE COURT: You're excused, Ms. Nelson.

THE COURT: If the State will call the next witness.

ASST. S0L. FERGUSON: Thank you, Your Honor. The State
calls Investigator Daniel Litchfield. |

THE COURT: Come on forward, Inv. Litchfield.

WHEREUPON, INVESTIGATOR DANIEL LITCHEIELD IS DULY
SWORN.

DIRECT EXAMINATION

BY ASST. S50L. FERGUSON:

Good morning, Inv. Litchfield.

Good morning, sir.

Yes, It's Litchfield, L~I-T~C-H~-F-I~E-L-D.

Thank you: Who do you work for?

Q
A
Q Could yc¢u spéll your ‘last name for the court reporter?
A
Q
A

I work for the Ridgeland.City Police Department.
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And what do you do for them?
I'm head investigator for Ridgeland Police Department.
How long have you worked for them?

Since July of '05, about six years.

L OT - o B 2

And what kind of training and education did you have to
undergo in order to be an investigator at Ridgeland Police
Department?

A I've been a police officer for :14 years total, to
include the police academy and various extra classes
afterwards, to include interview and interrogation, crime
scene preservation, a whole list of stuff.

Q Thank you. "Now, were you working in that capacity back
on March 20th, 20117

A Yes, sir..

Q And did you respond out to Baytree Apartments that day?
A Yes, sir.

Q And why did you go out there?

A I got-a call from Patrol Officer Kevin Smith in
reference to a stabbing at the Baytree Apartments.

0 ' And what 'did you do when you got there? -

A I, basically, got all the information I could at the
time, who the suspect was, if weé had any, which' they did.
Any“information'on the victim, how she was doing; which
wasn't-good. And any information about where he may have

ran to, which we got all that.’
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Q Okay. Did you ever conduct a physical search of that

apartmenp?

A Yes, the first thing I did was look for a weapon.

Q Okay. And did you recover anything?

A We did recover a steak knife out of the sink and also a

handle out of the trash can.

Q And through your investigation, were you able to
determine whether: or noét those were the knife involved in
this case?

A We sent it off to SLED and SILED it was of no
evidentiary value ‘at all in those weapons.

Q ' Okay. Thank you. Now, when you collected that broke
knife handle and that knife, did you see any blood on it?
A No.

0 Why did you collect them then?

A"  Because théy were knives and we were told that a knife
was used in the  actual assault. |

Q0 - Now, did you search the area -- I'd say the perimeter

around ‘Baytree Apartments for a murder'weapon?

A Yes; T did.
Q - 'BAnd how extensive was that] sir?
A Fairly extensive. We knew a route' that they had last

seen him traveling. We fanned out on each side of that
route to include that route, 1ooked in the woods, on the

ground; talked to Some people who were having a get
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together; I believe it was a wake and went from there.

Q And_nothing was ever recovered as a result of:that
search?

A No.

Q Okay. Did you ever have an opportunity to speak to the

defendant in this case, Mr. Scott?

A Yes, sir. After he was arrested, we interviewed him.
@) Arid when was that?.

A I believe it was on the 22nd. It was the day after he
was arfested.

Q Okay. And where did that questioning take place?

A Tt took'place at the Jasper County Detention Center,
but it was in the judge's chamber area where they ahve bond
hearings. |

Q Ckay. And who was present during that interview?

A Myself, the defendant, Mr. Scott, and Christopher
MacIntosh, another investigator.

Q Ckdy. And was the defendant Mirandized prior to you

| questioning him'at all?

A 'Yes, sir.
Q And by "Mirandize", what does that-‘mean?
A Miranda is a set of information that you have to give a

person that is being interviewed in' reference to a case that

'he 'is charged with. T can redd#it for you if you would like

me to. ' T S
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Q Please, sir.
A We have a standard form that we read. 1It's "You have

the right to remain silent. Anything you say can or will be
used against you in a Court of law. You have the right to
an attorney. If you cannot afford one, one will be
appointed for you before any questions. At any time during
this interview and questioning, you have the right to stop
answering any questions." :-

Q And did the defendant appear to understand those
rights?

A Yes, sir.

Q Okay. ‘And did he voluntarily agree to talk to you
after he was advised of those rights?

A  Yes, sir.

Q And did you promise him or thredten him any way in

‘exchange for his ‘statement?

A  No, sir.

Q Okady. And basically, what did he say happened in the
apartment that night? |

A - After Miranda, I told him we were here to find out the
truth and what was going on, you know, his side of the

story,'obvioﬁsly."He told us that he was there. Ee had an

laltercation, a verbal argument, with Cynthia Nelson. During

this argument, he stated that Cynthia Nelson pulled

something shiny and silver out of her pocket, went towards
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him, and he stepped to the side and did a -- for lack of a
better term, a martial arts move, pushing her elbow up,.

causing her to stab herself in the throat.

Q Now, did he physically show you how this occurred?
A Yes, sir.

0 And could you show us how he demonstrated that this
occurred?

A Yes, sir.

OFFICER LITCHFIELD: Be okay, Judge?

THE COURT: ©Sure.
A Now, mind you, he was handcuffed, but he said he was
standing there. She reached into her pocket, and when she
went towards him, he said he did this and this. In other
words, her arm went by him and he pushed the arm and she

stabbed herself in the neck. That was his statement.

Q Okay. BSo he admitted he was in the apartment that
evening?
A Yes, sir.

0 Admitting'that he and Cynthia Nelson exchanged words?

A Yés,‘sir. {DEFENDANT GETS BACK UP ON THE WITNESS
STAND.)
Q - Okay. 'Did you ask him if he had ever threatened to

kill Cynthia Nelson? '
. I did not.

Q Okay. Did you confront him with statements that

128
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someone had given saying that he had threatened to kill her?
2\ I did. ‘ ‘

0 And did he ;— what did he say?

A He denied it. He said, "We had arguments and we never
liked each other,” and that kind of stuff; but it was
nothing as far as "I was going to kill her.¥®

Q Ckay. Now approximately how long did that interview
with the defendant last?

A Approximately 30 minutes.

Q Ckay. Did you interview anybody else as part of your
investigation?
AA No ‘one under arrest. We talked to different people in

reference to what de you know about this case?
Q Ckay. Were you able to find any information to
corroborate the -defendant's version of the story that

actually‘Msi”Cynthia Nelsén was the aggresscr and had the

knife?
A No, sir: Not at alli
o] Okay. ~ CE

ASST. SOL. FERGUSON:{-I beg the Court's irdulgence just
one moment, Your HONor. .-
THE ‘COURT: Okay. boli® o
~ "ASST. SOL. FERGUSON:;:Thankiyou.

Q Thank you, Investigator, Litchfield, I have 'no further

gquestions for you. i, . o : P
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A Yes, sir, o
o o \ CROSS-EXAMINATION

ﬁY MR. HUGHES:

Q Det. Litchfield, when you say you had a conversation

with my client at the detention center, do you know how he

‘got to the detention center?

A He was arrested and transported there.
Q Didn'tihe .turn- himself in?:
A Yes.. He called, I believe, a detective at the time,

who worked for the Sheriff's Office.

Q And was I there that day?
A I don't remember. .
Q ' Was I in that room?
A Oh, no, sir.
Q- 80 he talked to you freely and voluntarily?
A Uh+huh {(affirmative).
THE COURT: Say "yes" for the record.
A Oh, I'm sorfy. 'Yes; sir.
Q Hé ‘had no ‘qualms about talking to’ you?
AT No, sir.
Q Opéﬁ'and'above'boérd'with you?
A Yes, sir.’
0 Do 'you' know if my client does know martial arts?
A Not personal knowledge, but I know his father and his

father is“a Black belt and:that he taught ‘lis ‘son some

130
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Q ngy. -pid:yoy‘pothe; to ;ake offT;he.handcuffs and
have him demonstrate exactly what happéned?

A No, sir.

Q Why net?

A He was under arrest for murder and I didn't think that
would be appropriate.

0 But you:were  investigating .a crime, weren't you?

A Correct.

Q And part of the investigation is to check all the
aspects of 1it?

A Correct.

o) So you didn't check that aspect of it?

A For officer safety, I did not.

Q I'm sorry. I'm not saying you handed him a knife, but
couldn't you have at least attempted to see if he knew what
he was talking about?

A I can do 'that with him having the handcuffs on, sir.

Q Most martial arts don't take place in handcuffs, do
they officer?

A - I've been trained with some that can.

Q Okay. But when he was talking to you, was he nervous
and scared or was he calm and relaxed?

A fle was-calm, but there was obviously a sense of

nervousness; I mean, it is a serious situation.
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And at the time you talked to him, was he under arrest

for murder?

A

Q

He was actually under arrest for attempted murder..

Tt was not until the interview was over that you

actually informed him that it was actually a murder

investigation?

A

About halfway through the interview I informed him that

she had passed away.

R S T = T L & R - w

Okay. Did he change his story at that time?
Nc.

Did he ask to see me?

Mo, sir.

Did he stop talking?

No, sir,

He cooperated fully with you?:

Yes, sir.

Did you interview Monique Chester?

I talked to her briefly while she was giving a

statement to Officer Langdale,

MR. HUGHES: HNo further questions, Your Honor.
THE COURT: Mr, Ferguson?
ASST. SO0L. FERGUSON: No redirect, Your Honor.

THE COURT: All right. You may step down, sir. Mr.

Ferquson, your next witness? ... .~

ASST. SOL: FERGUSON: .Yes, ma'am, but we may reach a
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point where our out Qf,£pwn witnesses will be arriving after
the lunch break. B |

THE COQURT: Okay. Ladies and gentlemen of the jury,
it's my understanding that the State has a couple of
witnesses who are coming from out of town. It's scheduled
for 2:00, and I think we're moving a little bit faster than
we anticipated. That just means, ladies and gentlemen, that
we're going.to have-a nice, long lunch. I'm going to go
ahead and send you all to lunch.

Again, I need to remind you that while you do go to
lunch, you are not to do any of your own independent
research. You are not to discuss this case with anyone you
may come in contact with or with each ‘other. Again, you
have not ‘heard all of the evidence in this case and it would
be inéppropriaté‘to do so. Ladies and gentlemen, I am
asking that yoﬁ be back in the jury room at 2:00 and we're
going to go ahead and continue the trial of this case.

Have a nice lunch, y'all.
'(WHEREUE_’ON THE JURY EXITS THE COURTROOM AND COURT IS IN

RECEESS FOR LUNCH.)

TYE COURT: All right. Is everyone ready to go?

ASST. SOL. FERGUSON: Yes, ma'am, Your- Honor.

MR. HUGHES: Yes, Your Honor.

THE COURT: Are your two witnesses here?

ASST. SOL. FERGUSON:. We Have, actually, three.
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THE COURT: Three? Okay.
AS3T. S0L. FERGUSON: And the next one is here and

ready. The second one is being escorted in by Ms. Cradle,

from Savannah. I've been told he's moments away. And our

third is here. So if we need to call them ocut of order, we
most certainly can.

THE COURT: All xight. Thank you. Bring the Jjury in,
please.

{2:15 P.M., WHEREUPON, THE JURY ENTERS THE COURTROOM
AND THE FOLLOWING IS HELD ON THE RECORD.}

THE COURT: Welcome back, Ladies and gentlemen. I
trust that y'all have had a nice lunch. At this time, we
are going to go ahead and continue with the trial of this
case. Mr. Ferguson, 1f you will call your next witness.

AL55T. 30L. FERGUSON: Thank ycu, Your Honor. The State
calls Shareema Behlin. ’

WHEREUPON, SHAREEMA BEHLIN, IS DULY SWORN.

THE COURT: I want you to adjust the microphone, Ms.
Behlin, and also,‘if you would, for my court reporter, spell
your first and last name for her, all right?

MS, BEHLIN: Yés.

THE COURT: Thank you, ma'am. I appreciate it.

MS. BEHLIN: My name is Shareema Behlin, $S~H-A-R-E-E-M-A
B-E-H-L-I1-N. |

THE COURT: Thank you, ma'am.
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DIRECT EXAMINATION
ASST. SOL. FERGUSON:
Good afternnon, Ms. Behlin.
Good afternoon.
Do you live at Baytree Apartments?

No.

Q
A
Q
A
Q Did you live at Baytree Apartments‘back in 2011?‘
A {WITNESS SHAKES HEAD.)

Q You need to say "yes™ or "no".

A Yes, I did.

Q Thank you, ma'am. You did. And what apartment was
that?

A 2-F.

Q Okay. And are you related to the defendant, Mr.
Antonio Scott?

A Yes, he's my brother.

Q Okay. &nd specifically, on March the  20th, 2011, do
you remembér that day?

A Yes, sir..

Q Did‘ you ‘Ssee Mr. Antonio Nelson strike Ms. Cynthia
Nelson 'én that day?

A  'Antonio Scott? VYes, I did see him strike her.

Q Ckay. Did yéu call 9-1-1 that day?

A Yes, 1 did.
Q

I have no further questions for you. Trank you, Ms.

135
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Behlin,
‘ | _ CROSS—,EX}_\MIN}\TION
BY MR. HUGHES:
Did you see anything in Antonio's hand?
No, I didn't.
Did you see an injury on Ms. Cynthia Nelson?
No, I didn't. I just saw the blocd pouring from her.

What did Antonio ‘do.once :Ms. Nelson was injured?

- o I o I L ©)

He ceme from the kitchen and he was like -~ because
BRkera stated, "Oh, it's sticking out of her neck." ZAnd when
he came, he was like, "Nothing is sticking out of her neck."
And then he pulled her jacket down and he jumped back and he
Jjumped uﬁ on the chair and grabbed his shirt and he was
holding'hér‘neck.'”

Q So he was —--

A Yéah; he was —-- he had His shirt in his hand and he was
applying pressure to her neck. |

Q Okay. 'What -did you do =- ‘did you attémpt to assist Ms.
Nelsoh?

A No, I just kept trying to ‘get Akera to the phone
because they were’ asking me' questions I didn't know.

Q ° "Were you inside or odutside? |

A~ I was inside the apartment: 'Then, I ran outside
because she ran outside ard I#was still trying to get her to

get on' the phone. AT
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@) But where was Antonio?
A He was inside the apartment applying pressure to her

neck, but yes, he did run outside, or whatever, once the

police was coming, or whatever, and she was behind him.
But Antonio did not leave until help got there?
Uh-huh (affirmative).

Say "yes" or "no", please,

0

A

Q

A Yes,
e Okay. And you.did not see Antonio with a weapon?

A No, never.

Q He did not have a knife before Akera got there?

A No. We weére sitting there and he had just come from
around the corner from my Aunt Elizabeth's house, because
her son had just passed, and she had come to my apartment
and got him from there between 11:30 and 12:00, 'and I asked
him, he was around here for at least probably four or five
hours, and when he came back, he asked me for something to
cat and we were sitting there. He asked me what was I
watching; and I had never let him watch that before, ‘and I

said, ""Yeah, I know, because you would never be back." AaAnd

‘Wwe were sitting there. He didn't have a knife in his hand.

We were eating. The plate was still thére even when I came
back from Augusta,"Géorgia;'dried out turkey burgers in the
oven and tlie movie we were watching was still in my DVD

player.
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Q And whyrgid akera‘come over there:that day?

A She barged through my door. She claims she came to
bring A.J., Antonio, Jr.

Q And what did Antonio do when A.J. was there?

A A.J. was on the chair in the living room, the long.
couch in the living room, and they were just in the kitchen
arguing back and forth, and then, next thing I know, Cynthia
is through my .door; -everybody's arguing. She falls. I
asked her if she was cokay. I thought she was having a
stroke or scmething, because she never moved. BAnd when she
shook her head "no" to me, that's when I saw all the blood
pouring down her shirt and I just grabbed my phone to call
911.

o) Who picked'hef up? - Or did she fall 'on the couch?

A  She fell on the couch, like, when he hit her-with the
inside of his hand. She fell on the couch and the way she
landed, or whatever, the blood wasn't pouring from where the
wound was, it was pouring from the opposite side because of
the way she landed on the couch, ‘and when she shook her
heard, I saw she had on a whité t-shirt, so'I saw all the
blood running down her shirt.

Q ' And Antonio was doing what, again?

A - He was in the kitchen arguing -- he and Akera was in
the kitéhen-arguing after that, or whatever, and then, like,

when she finally came out she was like, "Oh, it's sticking
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cut of he;,neck."_,
Q Did you =ee gpything sticking out of her neck?
A I didn’'t sée anything sticking out of her neck. I just
kept calling her name or whatever, because I know she was a
sickly person, or whatever, so I just kept caliing her name
and I was on the phone with 911.
Q Okay. Let me make sure I've got it right. Antonio went
to your place-and was eating supper? .

Uh-huh (affirmative). Yes, he was.

Akera comes in with A.J.?

Yes.
. Bkera and Zntonio had an argument? -

Yes.

Cynthia comes in tc your apartment?

Yes.

Cynthia has a wound somehow?

Yes,

Antonio takes his shirt and applies pressure to the

wound and stays there until help gets there?

A Uh-huh (affirmative).
Q Yes or no, please?
A Yes, sorry.

MR. HUGHES: WNo further questions, Your Henor.
THE COURT: ‘Any redirect?

REDIRECT EXAMINATION
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ASST. S0OL. FERGUSON:

Q Ms. Behlin, did you give a written statement that day?
A No, I didn't.

Q Were you asked to?

A I was asked to, but I didn't.

Q Okay. Thank you. No further questions.

MR. HUGHES: No re-cross.
THE COURT: .Any objection to her being excused?
ASST. S50L. FERGUSON: No, Your Hcnor.
MR. HEUGHES: None from the defense.
THE COURT: You are excused. Thank you. Call your
next witness.
ASST. SOL. FERGUSON: The State calls Dr. Lee Marie
Tormos.
(BRIEF PAUSE IN COURTROOM.)
THE COURT: We're looking for Dr. Tormos.
- ASST. SOL. FERGUSON: ' Well, actually, Your Honor, I see
my other doctor, if I could just call Dr. William McRae.
THE COURT: That's fine. Go ahead and bring Dr. McRae
in.
ASST. SOL. FERGUSON: Perfect.
WHEREUPON, DR. WILLIAM McRAE, IS DULY SWORN.
" DIRECT EXAMINATION
BY ASST. SOL. FERGUSON:

0 Good aftérnoon, Dr. McRae:
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Gopd afternoqn.‘

Who do you wo;k for?K
Memorial Hospital.

And what do you do for them?

I'm a Radiclogy Resident.

LG A o B B s

And what kind of education and training did you have to
underge in order to work for that hospital?

A After graduating college, I went to medical school for
four years. I did a Surgical residency for two years, and
then switched to Radieclogy.

Q and I want to ask you specifically about a patient that
came into' your hospital back on March the 20th of 2011. Do
you remember about that date?

2 Yes.

Q And specifically, Ms. Cynthia Nelson, did you see her

in your hospital on that day?

A I did.
Q Okay. And what was hér condition when you saw her?
A = She was transferred to us from an outside facility.

When she was transferreéd to us, she was intubated, that
means she was-on a mechanical ventilator.' We were told that
she was foﬁnd'ddﬁn,vand I*m not sure where, for an extended
period of time, and when the paramedics arrived to her at
the scene, from our report, we were told that she was in

something called "PDA™, which is pulseless electrical
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activity, whigh is a cardiacﬁrhythm,.which is uqsustgingble
with ;ife,lgo;they_began CPRR. They intqbaped her at the
scene, meaning they put a breathing tube down. They
transferred her from an outside hospital to our hospital, or
maybe they brought her directly; I'm not aware of that. I
cannot recall. When she came t¢ our facility, I saw her in
the trauma bay, and at that time she was intubated. She was
undergeing CPRR as :they brought her in. . She was-on a
medication that is known as a vaze (sic) suppressor that
sustains your cardiac output. Her blocod pressure was
extremely low and’ffom that poiﬁt,-you know, we continued to
resuscitate the patient and ‘ordered some additional tests.

0 ° And at any point, did you determine that Ms. Nelson was
brain dead? '

A ‘'Well, when she first arrived, on initial examination,
initial’clinical examination, her pﬁpiis,‘bilateral pupils
were fixed and dilated, which is certainly and ominous sign.
We sent her to the CT Scanner to obtain a CT scan of the
bidin, which ‘showed significant swelling of the brain. We
transferred her to"the intensive care unit. At that time,
we consulted Dr. Kevin Amar, who is a'ﬁeurdsurgeon}'to get
his professional opinion, Because from our opinion, she was
likely brain dead. ' From the scan that we had received, as’
well as from our physical examination, she had no gag

reflex, no central reflexes of the nervous 'system. She had
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a Glasgow coma score, which is basically an indicator of a
leve; of conspiousneSs_gfaa 3T, that?s‘thé lowest possible
score you can receive on a scale of 15; 3 is the lowest,
which is also a ﬁoor indicator of prognosis. So we
consulted a neurosurgeon and obtained additional studies,
including a nuclear medicine profusion study, which shows
profusion to the brain, basically blood flow to the brain,
which showed no.flow. Which at'that point, we were fairly -
- we made the diagnosis of brain death.

And did you actually pronounce her dead at some point?
Yes.

And what time was that and what date was that?

HO0 ¥ 0

I cannot recall. I have my doctor's notes here if I
can look at ---

Q- Yes, sir.

A ~—— and I can tell you exactly when. This is actually
the death summary that I dictated. March 21st, 2011, at
22:05 the patient was declared brain dead.

Q@  And by brain dead, now what is the difference between a
physical death and'a brain.death? Is there a difference?
A With bﬁain death, the central nervous system sustains
breathing, you know, your:cardiac output, your heart rate.
With brain death, you're unable to sustain the main"
functions of life. She reguired mechanical ventildtion. ’'She

was requiring three medications to be exact to-keep her
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blood pressure up to a point to profuse her organs to allow
them to receive oxygen. With prain death, you know, you do
not have the capabilities of breathing on your own,

supporting blood flow to your outside organs, and

incompatible with life, unless you are being supported by,

say, mechanical ventilation, or medicines to keep you alive.
Q Is that what's commonly called as life support?

A Exactly. - She‘was on life support.

g And was there ultimately a decision to remocve Ms.
Nelson from life suppoxt?

A Yes, and that was after discussing with her Family that
she was brain dead and they agreed to removing the life
support after we told Z- discussed with the family that she
was brain dead. And I believe the neurosurgeon ~- I don't
want to speak for him, but T believe he had also held that

conversation with the family.

a Is brain death an irreversible medical condition?
A Yes.
Q Okay. Thank you, Dr. McRae. Please answer any

questions that Mr. Hughes may have.
A Okay.

MR. HUGHES: No guestioris, Your Honor.

'THE COURT: - ALl right. Any objection to Dr. McRae
being excused?

MR. HUGHES: None from the defense.
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. ASST. SOL., FERGUSON: No, ma'am, Your Honor.

THE COURT: You are excused, sir. Thank you.

DR. MCRAE: Okay.

THE CCURT: Call your next witness.

ASST, SOL. FERGUSON: The State calls Dr. Lee Marie
Tormos.

WHEREUPON, DR. LEE MARIE TORMOS, IS DULY SWORHN,

THE CQURT: Dr. Tormos, come. around and adjust. the
microphene. TIf you would give your name to my court
reporter and spell your last name for her as well.

DR. TORMOS: My name is Lee Marie Tormos, T-O-R-"M"- as
in Mary;ous.

| DIRECT EXAMINATION

BY ASST. S0L. FERGUSON:

Good afternoon, Dr. Tormos.

Goocd afternoon.

Who do you work for?

I work for the Medical University of South Carsolina.
- And what 'do you do for them?

I am a Forensic Pathologist on staff.

And what is a Forensic Pathologist?

L O =T S B S

A Forensic Pathologist 15 a specialist. A medical
doctor that specializes in determining how injury affects
the body and helps determine the cause and manner of death.

0 Bnd what type of educaticn and tralning did you have to
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1 Jjundergo in order to become a Pathologist.

2 1A Okay. In order:to become a:Pathologist, first, you

3 |Jhave to beccme é doctér. So, after four years of a

4 JBachelors Degree, usually in Sciences, you go to medical

5 |school for an additional four years to obtain your M.D.

6 |degree. Then, after that, you have to do specialty training
7 (for an additional four years. Then, sub~specialty training
8 |as a Forensic Pathologist: for: an additional year; for a

0 ‘[total of 13 years after high school.

10 [ © And how long have you been a Pathologist?

11 |[& I've been a Pathologist for four years.

12 |0 Okay. Now, as part of your duties, do you perform

13 {autopsies?

14 [A I do.

15 |0 And what is an autopsy?

16 & An autopsy is considered a gold standard diagnostic
17 Jprocedure for determining how injury or disease works upon
18 |the body on contact:

19 {0 * Ahd how many autdpsies would 'you say you've performed
20 |in your career as a Pathologist?-

21 [& I've performed over 700 autopsies.

22 o And Dr. Tormés, have you ever testified in a Court of
23 |[law as an expert?

24 |A Yes, I have.

25 {0 ‘About - how many times?
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A Onge
Q All right. ‘ _ _

ASST. SOL. FERGUSON: Your Honor, at this point, I
would move to have Dr. Tormos deemed an expert in Forensic
Pathology.

THE COURT: Any objection?

MR. HUGHES: No objection, Your Honor.

.THE'COURT:“JLadIeS'and“gentlemen}“typicallyr a witness
cannot testify to opinion. We allow an exception for- that
for people that we deem experts. In this case, Dr. Tormos
is going to be qualified in the area of Forensic Pathology.
She caﬂigivé”you her opinion in that area, as well as her

reasons for the opinion. And of course, her testimony is to

|be used as you seé fit and appropriate, and certainly as

compared to other testimony you've heard in the case. All
right?

ASST. SOL. FERGUSON: Thank you.
Q Dr. Tormos, what is the'procedure of an autopsy; if you
could explain that for the jury. - ° " |
A  'An-autopsy starts with'an external éxamination where we
look ‘at the body. - First, as it arrives, we document all . the
finding on the body, including the clothing; pérsonal
effecti. 'We then’ éxamine the body closely for signs of
injuryfofwdiééasé; ‘Then proceed with an internal -

examination of évery organ leoking for’ any'evidefice of
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1 1njury or dlsease on. the 1n31de’of the body.};
2 Q . And dld you perform an. autopsy on a Cynthla Nelson in
3 fthis case on or abeout March the 24th of 20117
4 A Yes, I did.
5 10 And wheres was that autopsy performed?
6 A It was performed at the Medical University of Scuth
.7 lCarolina Forensic Department.
8 |0D And: did .you do, first; an:external -examination?
9 A Yes, I did..
10 1Q And what were your findings from that external
11 |[examination? ‘
12 A . We receivéd a body that was nude and was ‘an bbese'lady~
‘13 [who had a stab wound to the left'jéﬁline to be precise.
14 i0Q And Dr. Tormos, T want to show you what has already
15 been admitted into evidence as State's ExHibit Number Eight
16 }and Number Ten.
17 'ASST. ‘SOL. FERGUSON: Your Honor, may I approach the
18 |witness? | '
19 THE COURT: Yau nay.
20 |0 Dr. Tormos, do you récbgﬁiié what is'beihg‘shown in
21 jthose photas? PR
22 IA  Yes, I do. SR
23 10 And are they a fair ¥nd accurate depiction cf the
24 | findings of your externaliéxaminition of Ms. Cynthia Nelson?
25 A" Yes, they are, - “&.Em e
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ASST. SOL. FERGUSON: And Your Honor, if Dr. Tormos
could‘step_dpwnAapd explain what we're seeing in these
photographs.

THE COURT: Dr. Tormos, Yyou may step down.

Q And Dr. Teormos, we'll start with State's Exhibit Number
Eight. If yéu could show that where most of the jury could
see it and if you could explain what's being shown in it.

A State's Exhibit ‘Number Eight is the decedent, Cynthia
Nelson

THE COURT: Dr, Tormos, could you speak up for me,
please? Thank you. |
A And this is a picture of the left side of her head,

including the neck area. And as you can see, there is a

velcro strap, because she was intubated at the hospital, so

.she didn't have a breathing tube inserted. You can see her

ear and you can see underneath the ear there is a lesion
that when we examined it in the autopsy room was that of a
stab wound.

Q0  And Dr. Tormos, this is State's Exhibit Number Ten.

A State’s 'Exhibit Number Ten is a close-up picture of the
stab wound itself. Before being cleaned, as you can see,

there is hemorrhage or bleeding from the stab wound to the

Joutside of the body and this is located on the left jaw

line, juSt inferidr to the.left ear.

Q All right. Thank you, Dr. Tormos, if you would take
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1 Jyour seat at the witness stand again.

2 {DR. TORMDS RETURNS TO THE WITNESS STAND.})

3 10 Now, as part of your external examination, yoﬁ cbhserved
4 [the stab wound. Can. you tell us about it?

5 IA Yes. The stab wound measured .35 of an inch, or about
6 §1/3 of an inch in length, and 1/20th of an inch in width.

7 fAnd it was ohliquely oriented, meaning diagonally oriented

8 Jwith the blunt edge superiorly, or towards the back of the

9 {head, and the sharp edge inferiorly, or towards the front of

10 {the head.

11 10 And what does that tell you about the knife that was
12 [used to cause that injury?

13 A This is probabkly a single-edge knifs.

14 30 Thank you. T apologize, Dr. Tormos.

15 1A There is an associated contusion juat inferior to the
l6 |stab wound and this abrasion is actually rectangular and
17 |maybe from either the perpetrator's hand as it touched the
18 {face or it can be from the held, or the knife handle as it
19 lhit the skin on the outside.

20 |Q Now, Dr. Tormos, the internal’examination, could ysu
21 ldescribe what you'did during the autopsy of Ms. Nelson, to
22 ldo the internal examinatién?.

23 {A Okay. During the course of the autopsy, as we removed
24 jthe organ, we also examined the area of the neck very

25 Jcarefully, doing a plane by plane dissection, or
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egsentially, we examined every single muscle layer in the
neck. In the examination of the neck, we found that there
was a lot of bleeding into the soft tissues of the neck and
the artery that takes blcocod from the heart to the brain had
been cut, and that led to the bleeding beth to the outside
of the body and into the soft tissues of the neck.

Q Dr. Tormos, were you able to determine the pathway that
a knife traveled into Cynthia Nelson?

A We were able to determine that the pathway was
downwards, medial, meaning to the center, or towards the
spine, and to the back.

Q And in your medical opinion to a reasonable degree of

certainty, was this a mortal wound that Cynthia Nelson

suffered?
A Yes, 1t was.
Q and once again, Dr. Tormos, I'm going to ask you 1f you

would step down. We have a demonstrative piece of evidence,
and I'm going to ask that you would show us on this exactly
what we're talking about.

{ERIEF PAUSE WHILE MR. FERGUSON GETS THE DEMONSTRATIVE
EVIDENCE.}
Q Now, Dr. Tormos, I'm going to give yecu, this is just a
piece of wire and it will show us the trajectory, the
pathway, that this knife took.

A So the stab wound was located inferior to the left ear,
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right near the jawline, and it was angled downward,
medially, and posterially, like this. (DEMONSTRATING ON THE
MODEL. )

Q Okay. Thank you. .Now, what I would like for you to do
is hold this as if it were the knife, and I want to position
our demonstrative evidence, and I'm hoping to do this in a
way that everybody can see. But is this wound consistent
with someone having a knife in their right hand, striking
someone who they're facing?

A Yes.

Q Okay. ©Now, did you determine that this was -- in your
medical opinion, have you ever seen a wound like this that
was self-inflicted?

A No, I haven't.

Q Okay. Given that it is consistent with a person having
a knife in their right hand, striking the person that

they're facing, is it possible that this is a self-inflicted

wound?

A It is not possible that this could be a self-inflicted
wound.

Q Noﬁ, more importantly, is it probable?

A It is not probable.

Q Could you demonstrate for me, using this dummy, how a

person would have to move in order to inflict this wound

upon themselves?
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A Okay. So with the person holding a knife in tpeir
right hand -~ and I am going to put this paper so that the
sharp edge is medial. So the dummy will have to hold the
knife like this (DEMONSTRATES) turn the wrist so that it is
medial.
Q Well, I don't think that knife will bend, so let's see
if we can't ---
A Well, we don't know how long the knife is. Well;
right there, possibly. The bending of the wrist.
C Thank you. Dr. Tormos, if you weould take your seat
back on the witness stand.

{DR. TORMOS RESUMES THE STAND.])
¢ Now, Dr. Tormos, what do ﬁe mean by "cause of death”"?
1 The cause of death is the actual derangement, the

actual finding or event that precipitated a person's death.

Q And is that alsc called a2 medical reason for death?
A Yes.
) And what was your determination for the cause of death

in ‘this particular case? .

A We determined that the cause of death is hypobulimic
shock, which means-acute blood loss; and myocardial infarc,
or heart attack, due to the stab wound tc the face and neck.
C Dr. Tormos, what is iF when we talk about "manner of
death”™? A Okay. There are five manners of death. There 1is

natiral, in which illness simply precipitated a person's
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1 |death.. There ;s hqmici@e, and that simply means in medical
and leggl terms that a_perspn_inflicted someth;ng tgatﬂ_
eventuaily took this person's life. There is accident, and
you all know what accident is. There is suicide. "And then
thefe is undetermined.

Q@  Dr. Tormos, did you determine through your
investigation that this wound was the result of an accident?

A No, I did not.

o oo ~ (=) wn I (W3] ™o

Q All right. Did you determine through your

10 |investigation that this injury and death was a suicide?

11 {A No, it was not.

12 |Q Were your findings undetermined?

13 {A No, they weren't,

14 9O So what was the manner of death in this case?

15 |A The manner of death in this case was homicide.

16 |©Q Okay. And how did you come to that determination?
17 (A We came to that determination based on the

18 |investigation findings provided to us by the corcner.

19 |©Q Now, Dr. Tormos, does the nature of the injury -- did
20 |the nature of the injury also lead to your determination
21 jthat this case was a homicide?

22 {4 Yes.

23 {Q And is that because you've never seen this as a self-

24 |inflicted injury before?

25 (A Even though stab wounds may be self-inflicted, there
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are .usually other findings associated with a stab wound, and
in this case, it is a single stab wound to the neck and that

is inconsistent with a suicide.

Q And is it also inconsistent with an accident?
A It is inconsistent with an accident.
Q Thank you, Dr. Tormos, I have no further questions for

you. THE COURT: Mr. Hughes?
CROSS-EXAMINATION
BY MR. HUGHES:
Q Dr. Tormos, how deep was the wound?
A The wound was somewhere between 2.2 inches and 2.8
inches in depth.

Q Was it stopped by bone?

A Yes, it was.
O The wound, I believe, severed the carotid artery?
A We were unable to determine precisely which artery was

severed. There are several branches high up in the neck.

We did find a severed artery we believe it was the external
carotid artery, but we cannot exclude that there was also
injury to the wvertebral artery.

Q Were there any other wounds?

A Not on the body -- well, wounds, in terms of stab
wounds? No.

Q Okay. Are you familiar with what is called a defensive

wound?
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A Yes, 1 am.

Q Would you please explain that to the jury?

A Defensive wounds are wounds sustained when an attacker
is coming forward usually and a person holds up their hands,
forearms, or in a case where they are lying down, they hold
up their legs in self-defense. And they are usually on the
hands, on the forearms, cr in the case of somebody who is
lying down and the attacker is on top of them, they alsc may
be sustained on the legs.

Q And the reason for that i1s because pecple who are being
attacked with a knife try to defend themselves, correct?

A That is correct. |

Q Did you find any defensive wounds?

A We did not.

Q Have you done very many autopsies on people whe were
stabbed?

A Define "wvery many"”.

Q More than twenty?

A Somewhere between ten and twenty.

Q Have you ever done an autopsy on somebbdy who sustained

a single stab wound?
Yes.
Okay. Where was that wound to?

The chest.

L SR I o I

Were there any defensive wounds for that?
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A No.

MR. HUGHES:‘_Could I have the witness step down,

please?

THE COURT: You may.

MR. HUGHES: Come here, please, Doctor.
Q Remember to speak up so that everyone can hear you. 1
don't have anything fancy like that. I just have a piece of
tube that I cut the length of my househeld- knives. Could
you please hold that in your hand?

Uh~huh {(affirmative).

And let's call the yellow part the "blade™.

Uh-huh (affirmative}.

A
Q
A
Q Now, stab me like that person was stabbed.
A {WITNESS‘DEMONSTRATES.j

Q Okay. Do that again, please.

A (WITNESS DEMONSTRATES AGAIN.;

Q Okay. 5o it hit right in here, right below the ear,
and the blade was pointed down like that?

A Correct. '

Q Okay. Are you familiar with any self-defense? Do you
know any self-defense?

A No. -

Q Okay. What I'd 'like for you to do is attack me again

the same way coming that way. 2And I'm going to defend

myself.
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(WITNESS COMPLIES.)

Now, which way is the hand going?

Towards my left.

Would -- let's turn this way, please. Would this cause

any injury to you other than to your neck? Would there be

markings on either your wrist or your inner arm?

A

Q
stab
A

Q
ask,
your
A

o

A

Q

No.

Okay.  -Bo ‘then a:person who is attacking could actually
themselves in the neck?

Yes.

Okay. ‘Thank you. You may be seated. And again, I
would that move that I just did cause any markings on
person?

No.

Okay. "So that would not show up on an autopsy?

No.

And the wound that would have been generated to

yourself, that would have been consistent to the wounds that

thé ‘woman ‘had? -

A
o)
A

It 'is very possible,’ yes.

So this could have been an accident?:

Yes: '
'MR. HUGHES : No;further:questions, Your Honor.
THE COURT: Any: redirect?

ASST. SOL. FERGUSON: Just briefly, Your Honor.
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: REDIRECT EXAMINATION
BY ASST. SOL. FERGUSON:. .

A lot of things can happen; is that right, Dr. Tormos?

Q

A That is true.

Q Now, was it your findings that it was an accident?
A No. |

0 And again, why is that?

A Because the information provided by the scene

investigation, and the history provided by the coroner,
leads us to believe that this was a homicide, a witnessed
homicide.
Q And is it also the nature of that wound that led you to
that determinaticn?
A Yes.
Q Qkay.

ASST. SOL. FERGUSON: I beg the Court's indulgence for
just one moment, please.

(BRIEF PAUSE.)
Q  Dr. Tormos; I couldn't help but notice the interaction
between Mr. Hughes and yourself. It looked uncomfortable.
Was that a natural reaction to what was being done to you?
Did that feel natural to you?
A It was a bit uncomfortable.
0 And was there a point where your wrist angle was

actually manipulated to show the actuwal trajectory that you
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and I talked about on the dummy?
A I cannot answer that.
¥ Was the actual angle of the wrist, waslthat a variable
in that equation?
A The angle of the wrist is necessary in order to
reproduce the trajectory of the stab wound.
Q And in that demonstration, when you first did it,
wasn't it not the same trajectory, and then it moved up to
where it would be a demonstration of that same trajectory?
In other words, when you first went through the
demonstration with Mr. Hughes, wasn't the knife in the exact
same place that we just talked about with that dummy?
A We may have accommodated it.-
Q Thank you, Dr. Tormos.

THEE COURT: Anything further? Mr. Eughes?

RECROSS-EXAMINAT ION

BY MR. HUGHES:
] Doctor, did T move ybur wrist any?
A No, sir. -
Q And the movement that I did to you could have inflicted
the wound done to the victim?
A Yes, you did lift my forearm, but if you lift my
forearm, yes, I could -=--
Q Are you the same size as the victim?

A No, sir.
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Q Am I the same size as the defendant?
A I do not know. I've never seen the defendant.
Q Without the information provided to you from outside

source, but only based upon the autopsy, would this have
been called an accident or a homicide?

A We do not do autopsies in a vacuum. We have to take
into consideration all of the investigative findings, and as
such, it -is ‘the determination that it is a homicide, based
upecn the inveéfigafion.

Q So you're not there to determine if it's a homicide.
You're just there to determine if the facts match that of a
homicide?

A No. That is not what I am saying.

Q I apolegize. Please tell me.

A We are there to document the'iﬁjuries and findings and
put all of the findings, including toxiceclogy reports,
investigation réports, and police findings, and any other
matter which may'be’pertinéht to this case, in order to
arrive at 'a deétermination.

Q Okay. I hate to ask you to do this, but could you do
that again in English? A littie‘simpler; please, because I

1a Okay. - Part of the Forensic Pathologist's job is to

take all of the findingS‘ofithe‘casé, and that includes the

scene investigations from the coroner, or the police
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department, or any other investigative agency that.may be

involved in a case. We also look at toxicology. We look at
the autopsy findings. We look at medical records. And we
put everything together in order to come to a determinaticn.
We rarely do autopsies or come to a determination in a
vacuum, because there are circumstances. And just iike a
gunshot wound to the head may be self-inflicted and may be a
suicide, it ‘may be an accident in a hunting event, or it may
be a homicide} 80 éah‘a lot of.othér(things. So our manner
of death is usually a combination of all the facts in a case
put together to come to a determination.
Q Thank you, Doctor. So this could have been, based upon
what you said earlier, this could have been an accident?
A This could have been an accident if we were only
talking about the wound.
Q Okay. Thank you, Doctor,
° MR. HUGHES: No further gquestions, Your Honor.
' THE COURT: Okay. Anything further, Mr. Ferguson?
© p3ST. SOL. FERGUSON: Nothing further, Your Honor.

THE COURT: Any cbjection to Dr. Tormos being excused,
from anyone?

MR. HUGHES: Not at all.

ASST. SOL. FERGUSON: No, ma'am, Your ‘Honor,

THE COURT: Dr. Tormos, you may step down and you are

excused from the courtroom.
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Redirect Examination of Dr. Lee Marie Tormos by Asst. Sol. Ferguson 163
Recross-Examination of Dr. Lee Marie Tormos by Mr. Hughes

{DR‘(TORMQS EXITS THE COURTROQM.}' ' o ‘
A3ST. SOLf;FERGpSON: And Your Honor, if we may take a
brief break to make sure we have everything in line, that
would be appreciated.

THE COURT: Okay. Ladies and gentlemen of the jury, we
are going to take a brief break.- We will be back with you
éhortly. Again, do not discuss this case. It wouldn't be
approprilate to-de<so.: Thank -you.

(2:50 .M., WHEREUPON THE JURY EXITS THE COURTROOM AND
THE FOLLOWING IS HELD CN THE RECORD.}

THE COURT: All right. Let's make sure you have all of
your  evidence together.

ASST. SOL. FERGUSON: Thank you, Your Homor.

(BRIEF PAUSE IN COURTROOM.)

THE COURT: Why don't we go ahead and make the mpotions
that are applicable at this point. Let's talk about your
client's rights and if he wants to testify before we bring
the jury out.

Mr. Ferguson, Mr. Hughes has already éxpreésed‘his
desire that he would like to argué and charge tomorrow
morning. I remind you all that I cannot be here until
10:45, so if we did that it would mean that we would not
start and I would not have him back here until 11:00 in the
morning, beciuse 1 don't want him waiting on us. So you

have the pleasure, or any pesition, or are you here for the
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duration? o

ASST,_SOL..FERGUSON: Yes, ma'am, Your Honor, I'm here
for the duration or whatever Your Honor decides will be
fine,

THE COURT: Oka?. Do you have a preference?

ASST. S0OL. FERGUSON: No, ma'am, Your Honor.

THE COURT: Okay.

ASST. SOL. FERGUSON: I mean I would like to have gz
charge confererice and those type things. I do think we've
gone pretty guick and I don't want to give the impression
that this is not an important case. I think we do have the
luxury of time and so I do not object to arguing and
charging tomorrow if Your Honor is so inclined

THE COURT: Okay. I agree with you. All right. So
we'll do that. Sometimes it frustrates the jury to break at
3:00. So leﬁ's do this, let's go ahead, Mr. Hughes, and you
make your motion and then I'll go through your client's
rights with him and we'll figuré out if he ‘wants to testify
and then we'll have you both rest in front of the jury and
then we'll send-them home for the night. Then, we'll have a
charge ‘conference, okay?

MR. HUGHES: Your Honor, at this time, I would move for
directed verdict. The State has not met all of its burden
for murder. They have not shown any premeditation in this.

It has Deen testified that the defendant did not know that
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Ms. Cynthia Nelson was going to be there. The State made
statements in their opening that have not been shown. I do
not see this with malice. T do not see -- I don't even sea
heat of the moment, here, Your Honor. This may be
involuntary, but that would be the maximum I would say. I
would move to dismiss for failure to meet all of the
elements of murder. T would also, at this time, like to
renew all of my previous motions.

THE COURT: All right. Mr. Ferguson?

ASST. SOL. FERGUSON: Thank you, Your Honor. Very
rarely in a murder case do we get the luxury of express
malice, and I think that's exactly what we have here. WE
have '‘a statement from the defendant on the day that the
victim was kiliedSSaying "I'm going to kill that lady.”™ Not
only that, we ‘have the statement that he went to her
apaftment the érevious night to kill her. So the intent was
formed on the previous night and it was reaffirmed on the
20th and it continued up until this incident occurred. And
so I respectfully disagree with Mr. Hughes's analysis of
what evidence is in the'record and I think there is clear
malice aforethought and I ‘think the elements of murder are
met. I think we could aigue about charges, jury charges, at
THE COURT: 'All right. Well, respectfully, I do think

the allegation ‘that he threatenéd her life not once, but
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twice, withiﬁ.a 24-hour period of this incident does cross
the level of express malice and the jury can consider it if
believed it. 8o I'm going to deny your motion for a
directed verdict as to meeting all the elements of malice.

I do clearly think a voluntary manslaughter charge is
appropriate, and of course at the charge conference, we will
discuss whether or not a charge of involuntary manslaughter
is appropriate as well. So with that said, I'm denying your
motion at this time. Is now an appropriate time for me to
go through with your client whether or not he wishes to
testify?

MR. HUGHES: Yes, Your Honor. I have been talking with
him for the last six months about his testimony or his lack
thereof and he agrees that he understands all of his rights.

THE COURT: And have y'all discussed -- I have no idea
whether or not he has any prior convictions, what would be
used against him if he did take the stand?

'MR. HUGHES: Mr. Ferguson, I believe, has a small list
of things.

THE COURT: OkKay.

MR. HUGHES: ©So, yes, Your Honor, I have talked with
him about his prior record.

THE COURT: All right. Well, Mr. Scott, if you will go
ahead and stand up, sir. Ms. Bostick is going to swear you

in. Come on around, please, sir.
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WHEREUPON, MR. ANTéNIO SCoTT, IS DULY SWORN.

THE COURT: Mr. Scott, the State has rested its case
and we will bring the jury back in and formally do it in
front of them, but this is the time where you are entitled
to present your defense if you wish to. I'm going to
explain to you some rights and regards to that. Again, sir,
I want to make sure you understand and appreciate what I'm
saying. If at any time you don't understand or you can't
hear me, just ask me to repeat it or rephrase it and I'll be
happy to do so, sir.

What you need to understand is you have the right, it's
a right to claim the protections that are given to you by
the Fifth Amendment of the Constitution of thé United
States, which states in part that nolperson shall be
compelled in any criminal case to be a witness against
themselves. That means that no one can make you testify. .

However, sir, I want you also to know that you do have
the right to testify if you so choose, but sifr, whaf'you
need to uﬁdeistand'and'appreciate is that if you decide to
testify, you are going to be subject to the same rules that
all the other witnesses are subject to and you can be
examined and cross-examined on any and all relevant issues
that are in your case.

Additionally, sir, if you have any prior convictions

for dishonesty or a false statement or for any crimes
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-1 jpunishable by impriseonment for more than one year; and if T
were to determine that the probative value of thgsg crimes
outweigh any prejudicial value or effect to you, the
Solicitor will be able to introduce that or go into those,
sir. If you decide to testify, you need to understand that
this is a decision that only you can make. While I expect

you to talk to your lawyer and counsel with your lawyer,

o -1 O b b W -

again, this is a personal and independent decision and only

D

you can't invoke it.

10 I want you to know though that if you decide not to

11 jtestify in the case, I‘m going to tell the jury in my jury
12 {charge that that the fact that you didn't testify is not

13 Jeven to be discussed back there in a jury room. Again, a
14 |perscon has the right not to choose to speak and to invoke
15 lyour right and I just want to make sure you understand that
16 land appreciate that and ycur decision not to testify is

17 jyours and it's freely made.

18 " 8ir, do you know if you want to testify?

19 "MR. SCOTT: No, I don't, Your Honer.

20 THE COURT: You do not want to testify?

21 MR. SCOTT: No, ma'am.

22 ’ THE COURT: Have you had an opportunity to spéak‘with

23 Jyour lawyer about that, is that correct?
24 MR. SCOTT: Yes, Your Honor.

25 THE COURT: All right, sir. I appreciate that and I do
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find that you understand your rights and that you've chosen
not to te;tify. You cén go ahead and take a seat..

And what we are going to do y'all is I'm going to bring
the jury back out and we're going to have Mr. Ferguson rest
for the record and Mr. Hughes, you're going to go ahead and
rest for the record, and then you can renew your motion
again and then we will have a ¢harge conference, and I'm
going to bring them back at 11:00 tomorrow morning to go
ahead and argue and charge,

Any problem with that, Mr. Ferguson?

ASST. SOL. FERGUSON: No, ma'am, Your Honor.

THE COURT: Mr. Hughes?

MR. HUGHES: No, Your Honor,

THE COURT: All right. Let's bring the jury in.

{12-7-11, WHEREUPON THE JURY ENTERS THE COURTROOM AND
THE FOLLOWING IS5 HELD CN THE RECORD.}

THE COURT: Well, Ladies and gentlemen, welcome back.
Mr. Ferguson?

ASST. 'SOL, FERGUSON: Your Honor, at this point, the
State rests.

THE COURT: All right. Thank you, sif.

MR. HUGHES: Your Honor, at this point, the defense
rests,

THE COURT: Ladies and gentlemen, at this time both the

State and the defendant have rested their case. Based on
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the hour, there is some cother work I need to do with these
attorneys before we go ahead and argue, charge, and send
this case to you, and just based on the hour so that we
don't end up staying here late, I'm gding to go ahead and
send you all home for the night and let us do our business,
and we're going to start up in the morning when you all are
going to hear the arguments from thé attorneys, as well as
my charge on the law.

Ladies and gentlemen, I have another unavoidable
conflict in the morning, so we cannot begin until 11:00
tomorrow morning. So I am asking that you all return at
11:00 a.m. tomorrow morning again, where you all are going
to hear the closing arguments from the attorneys on this
case and you're going to hear my charge on the law and we're
going to. send this case to you.

Again, ladies and gentlemen, I look forward to seeing
you all at 11:00. We will be prompt if you're here as well.
Agaih, I"have to tell you that while you have heard all of
the evidence, you haven't heard the ‘arguments from all the
lawyers, nor my charge ‘on the case, and ‘it would be
inappropriate for you to discuss the case with anyone, to do
any independent research. .The only thing I ask, Ladies and
gentlemen, is go home and. get a éood:night'é sleep and come
back in the mornihg'prépared to listen and deliberate. All

right? Have a wonderful evening, y'all. See you'in the
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morning. o 7 V
{WHEREQPQN THE JUR¥ EXITS THE COURTROOM:AND THE
FOLLOWING IS HELD ON THE RECORD.}

THE COURT: All right. TI've already indicate& and told
y'all that I am not going to charge involuntary
manslaughter.

" This is where I have a problem with the inveluntary
manslaughter portion of the chafge. "To prove involuntary
manslaughter, the State must prove beyond a reasonable doubt
that the defendant unintentionally killed the victim without
malice, but while engaged in an unlawful activity not
naturally‘fending‘to cause death or‘great‘bodily harm, or
that the defeﬁdant'unihtentionally killed the victim without

malice while engaged in a lawful activity." Well, number:

one, the activity ‘was not lawful, clearly. Raving a kaife

in someone's hand, if you believe the State's version of the
facts, is not lawful.

‘Additionally, if it's an unlawful activity, then it
would have to bé one that's not naturally tending t& cause
death or great'bdaiiy'injﬁry‘ 'Well;‘if you have a %nife ‘and
it's tnlawful, it's‘kikely that it can cause great bodily
injuty or deétHL” That's ‘why I'm having a hard time finding
involuntary manslaughter &ppropriate to ‘this case; which is
why IT'm inviting any of ybu that if 'you want to pull ‘up-any

case law that would show #-="Mr, -Hughes?
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MR.LHUGHESQ ‘YourJHpngr,:I.really_p;gfer noF!tQ even
hafe vp}unta;y:ﬁanflaughter, .?he;teét;mony was from the
State's own witness that it was potentially an accident. I
would like the charge for accident. I would also like a
charge of self-defense, -because the State produced —---

THE COURT: Okay. Just so I'm clear, though -- see,
you jumped right over. You don't want a voluntary or a
involuntary charge; is that what you're asking?

MR. HUGHES: I would not object to both voluntary and
involuntary. I would object to simply voluntary. If I
had my druthers, I'd rather have-all four. I would
appreciate -=- |

THE COURT: ' All four of what? Where did wé get the
last one?

' 'MR. HUGHES: I'm sorry. Murder, voluntary manslaughter

THE COURT: And involuntary.

MR. HUGHES: Or not guilty.
THE COURT: - okay. Well, again, I can tell yol. what I'm
going to‘invite you to do, before you jump over to accident
and self-defense, let's first talk about -- I invite you

again tc find ‘any case law you can that you think parallels

the facts of this éasé'for a_involuntéry‘charge. I think

what'S‘aﬁpropriaté, and the appropriate law in this case, is

according tothe téstimony and of course it's what I'm
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charged_tprchargerisﬂll be;ievg, murder.and voluntary
manslaughter,. as it stands.

So ﬁow I think we need to go on to accident and self-
defense. Of course, I looked at that as well. I understand
why you're asking for it., I had it online. Let me just
look at the accident charge, again, very quickly.

(BRIEF PAUSE IN COURTROOM.)

THE COQOURT: Well,-if‘we charge accident, "an act may be
excused on the ground of accident if it is shown that the
act was unintentional, which I‘think under the facts you
could state that. That the defendant was acting lawfully,"
which I don't think you can argue that, "and that reasonable
care was used b& the defendant in the handling of the
weapon." Well, again, the defendant wasn't acting lawfully
if, in fact, he had a knife.

MR. HUGHES: Your Honor, the only person that puts him
with a knife is, I believe, Akera, and she does not identify
a knife in his possession at the time of the incident.

THE COURT: Then that's not an accident by him. That's
an accident by the victim.

MR. HUGHES: Yes, ma'am. But I don't know if the jury
would be confused since the pathologist did state that this
could have been an ‘accident. I would withdraw the motion
for an accident if the self-defense aspect was a charge of

self-defense.
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THE COURT: Okay. Say that again one more time.

MR. HUGHES: I would withdraw the request for the
accldent charge and if I can have the self-defense charge.

THE COURT: That would be putting the knife back in
your guy's hands.

MR. HUGHES: No, ma‘am. That would be putting the
knife in the wvictim's hand.

THE COURT: Then it wouldn't be his fauvlt at all.

MR. HUGHES: Through hils acticns when she told law
enforcement and law enforcement testified to and I
demonstrated possibility that she would have been attacking
him while he performed an act.

THE COURT: BAgain, though, that would still place her
being the aggressor. Her having the knife. There would be
no defense even feor him. It would be that she hurt herself.
I mean, I understand your allegation is that somehow they
tussled and she ended up getting stabbed with a knife that
she brought into the fight, correct?

MR. HUGHES: Law enforcement testified that he
demonstrated é move. I demonstrated toc the Forensic
Pathelogist that move was possible and that that move would
result -- would potentially result in that wound. I would
like the jury to understand that because of his self-defense
action and defending himself from an attack with the knife

that it is -~ that he was acting in self-defense that
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evening, Your Honor. Not that he was attacking in -- he
stabbed her, but he was acting in self-defense that caused
her to be stabbed.

THE COURT: Okay. Obviously, to establish self-
defense, he has to be without fault in bringing on the
difficulty.

MR. HUGHES: If he is at his sisters eating and the
victim comes in and attacks him, I would say that he is
without fault.

THE COURT: No one has asked for a mutual combat
charge, right?

MR. HUGHES: I did not even consider a mutual combat
charge, Your Honor; so I've not asked for it.

THE COURT: Does the State have a position on self-
defense?

'ASST. SOL. FERGUSON: Well, Your Honor, I mean, self-
defense is yes, I killed this person, but I was justified in
doing so. And so, what we have is a hybrid. It is, vyes, I
killed hér, but T used her own hand to do it. And so, it is
not an accidént in my opinion. It is an intentional self-
defense act that this defendant is alleging that he did it
that resulted in her death.--I. think that it is ludicrous,
quite frankly.

THE COURT: Well, I understand that, but it is

appropriate under his facts. of the case, which ‘I guess it
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1 yis. I mean, I can tell you right now, I can charge self-

2 |defense, but not accldent.

3 A ASST. SOL. FERGUSON: Yes, ma'am. I do think the

4 ‘defendant is not without fault in bringing this incident on.
5 {Akera Nelson testified that it was

6 THE CCOURT: Depends on whose version you beliéve, and
7 {that's the problem.

g ASST. SOL. FERGUSON: That's right. Yes, ma'am.

9 THE COURT: 5S¢ I want to be clear, Mr. Hughes, for the
10 {record. You want self-defense, but ycu do not want

11 laccident; is that correct?

12 'MR. HUGHES: The legal definition of accident, I do not
13 !see it as a case in this matter, Your Honor. Although the
14 | Forensic Pathologist did use the word accident in her

15 |identifying that this could have been an accident, but I

16 |[don't think she was using the legal definition.

17 THE COURT: Okay. Under his version of him doing some
18 - kind of techﬁique, or move, I could see self-defense. So
19 |again, vou are not requesting accidenrt. Do you want to go
20 |with self-defense?  For it to have been an accident, he

21 . {would have “had to have had the knife.

22 MR. HUGHES: Right.™

23 THE COURT:  And that just simply Is not the theory of
24 !the' case and never has been. -

25 . MR. HUGHES: None whatsoever. ‘-
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THE QQUR?;“‘Gotcha, Okay. Anything else besides self-
defensg and I think we're all going to look at involuntary
and see 1f we can find -- I'm having a hard time, Mr.
Hughes, with inveluntary. I'm just asking you and
suggesting to you that maybe you can find scme case law or
something that's factually close or similar.

MR. HUGHES: T will_be more than happy to spend the
evening locking, Your Henor.,

THE COQURT: All right. Other than the standard
reascnable doubt, presumption of innocence, you both have
heard my charge many times. Mr. Hughes, I know you'vé heard
it ad naudseum. '

:V‘MR. HUGHES: I would not say ad nailseum, Your Honor,
but I have definitely heard it enough times to know that I
trust it.

'THE''COURT:  That's okay. Anything else?

ASST. SOL. FERGUSON: Nothing, Your Honor.

- 'THE COURT: Let me just reread one more time the
involuntary charge so that I'm comfortable.

{BRIEF PAUSE IN COURTROOM.']

“THE COURT: ' I have & hard time, again, getting past,
Mr. Hughes, the engagiﬁg in wrongful activity, which I can
agree on, but one ﬁhat does not naturally tending'to cause
death or-great bodily injury. I“think if you've got a

knife, it does; or that the defenhdant unintentionally killed
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1 tthe victim without malice and while engaged in a lawful

2 factivity,  That's not it. It's either self-defenge or the

other. It just canft be both. I just don't think

4 [involuntary is appropriate.

5 MR. HUGHES: If I could have some time to review this
6 | Your Honor, and like I said, my biggest problem with giving
7 Jjthem the choice of murder, voluntary or not guilty is that

8 (nine times out of then they will simply go with the lesser
9 lincluded. I would ask that they be given a chance to give
10 jthem something to think about; not just go, "Well, we don't
11 {think it‘'s murder, but we're not really sure that he didn't
12 ldo something. So; let's just find him guilty of this.™

13 THE COURT: Well, they can believe your story, which is
14 Jthe self-defense that he was doing some kind of martial arts
15 {move and she ended up stabbing herself.

16 ' ME. HUGHES: ' Aga;n, I reguest until tomorrow morning.
17 |[Let me check and see what I can find for you.

18 THE COURT: Absolutely. And if you do find it and you
19 |want to e-mail it to me overnight, of course, copy Mr.

20 |{Ferguson and Ms. Bannon, but ‘I'd like to read ‘it ahead of

21 ftime if I can.

22 MR. HUGHES: - I will t%y.my best to, Your Honor.

23 | . THE COURT: All right, 'ylall. Anything else we need to
24 {put on the record for thiscase? And of course, Mr. Hughes,

25 {you need to renew your motions.again, and I apoclogize, but
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we'll go ahead and put it on the record.right now.

| MR. HUGHES: Your Hono;, at this time, I'd.like tol
renew my motion for directed verdict and my previous motions
at this time.

TﬂE COURT: Well, respectfully, I'm denying those both
on the same grounds as earlier. Anything else we need to
put on the record for tomorrow?

ASST. SOL. FERGUSON: No, Your Honor, not from the
State.

MR. HUGHES: Not from the defense.

'THE COURT: Both of you did a very short opening. I'm
assuming your closing is going to be probably not as short,
but neither one of you are long-winded; so am I anticipating
correctliy?

ASST. SOL. FERGUSON: That's correct, Your Honor.

MR. HUGHES: Yes, Your Honor, and can I get that in
writing, please?

THE 'COURT: Well, I guess I should have said it depends
on what you are doing, whether or not you're fast. All
right, y'all, we're going to turn back to non-jury matters.
Ms. Gentry, anything you want to do this afternoon?

"~ {(3:40 P.M., 12-6-11, WHEREUPON; THE COURT IS IN RECESS

4 IN THE TRIAL OF THIS CASE.)

(9:30 A.M., 12-7-11, WHEREUPON, COURT RESUMES IN THE

TRIAL OF THIS CASE AND THE FOLLOWING IS HELD ON THE RECORD.)




180

O O -1 v b B W R e

| % PR ] ) [\v] [\ ] (Y] P p— [ — —t o - ot [ —
ih = W. W i o O, oo =~ o Uh NN L) [ o] — <

180

THE COURT: I wanted to go back on the record and
discuss again about whether or not to charge involuntary
manslaughter., Mr, Hughes, I see that you gave my law clerk

the case of Casey v, State of Scouth Carolina, 409 SE 2d,

391, where, basically, the whole thing was evidence of a
struggle betwesen the defendant and victim over a weapon is
sufficient for submission of an involuntary manslaughter
instruction to the jury.

I'm still having a hard time in this case about that.

I honestly think that it has to be either murder or
volunfary manslaughter or self-défense. You know, based on
your entire -- your defense of this case, you state that
your client did some type of martial arts move to avoid
apparently being hit or himself hurt in some way?

MR. HUGHES: " Yes, Your Hoﬂor,

THE COURT: I don't see how he could be guilty, then;
of involuntary manslaughter. I mean, that's the problem.
That's the problem I have. I understand why you want it
charged, but again, I don't see -- if either what he did was
self-defense or ==~ -and you have to béliéve one way or the
other, either hé came with a knife or she came with a knife.
T mean, that's the problem I have with that. I don't see
how criminal negligence, what he did -~ I mean, I don't see
hoW ‘undér any of the circumstanceés he could be criminally

negligent.
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“MR.. HUGHES: :Well,#You; Honor, as.Detectivg Litg@field
testified, my client has martial arts training. I do not
know for sure if there were other moves he could have done
to disarm Ms. Nelson. The move that he did do, and that was
testified to, as described to under Detective Litchfield,
and I demonstréted with the forensic pathologist was
possible, directly caused Ms. Nelson's death. I would say
that any negligence would be —--

THE COURT: That would be purely self-defense, then.

MR, HUGHES: Okay. .

THE COURT: I'mean, he should be acquitted on that. If
that's truly what it was, if it's under what he was saying,
theri he should be acquitted then. If the jury believed
that, he shouldn't even be convicted of involuntary
manslaughter.

MR. HUGHES: Well, my biggest problem with voluntary
manslaughter is while I do: see that if the State was correct
that that would be a possible to charge to the jury, my
biggest worry is the jury;would no longer look at the facts,
but siﬁply 3piit the babyland go with that. I would request
then that“He simply be charged with murder’or ‘not guilty,
and not a charge of'self~@efehse;‘ |

THE COURT: I'm sorryi- /Give me oné second.

" MR. HUGHES: Yes, maYa:'" -

(0Off the record, briefly.):
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1 THE CQURT;_ vag pulled up -- my law clerk pulled up a
2 Jvery recent case, State vT‘Smith, where the Supreme Court

3 jfupheld a trial court after the Court of Appeals, of course,
4 Jreversed them. That it was not erreor to charge only murder

3 and not feor veoluntary or involuntary, based on the facts cf
6 |the case.

7 (BRIEF PAUSE IN THE COURT.}

8 THE CQURT: All right. I'm sorry. Mr. Ferguson, go

9 | ahead.

10 MR. FERGUSON: .Yes, ma'am. What would you like for me
11 jtc address ‘first, the involuntary maﬂslaughter%

12 THE COURT:™ The involuntary.

13 MR. FERGUSON: Okay. Yeah, what we have is there is no
14 }evidence of a struggle over a weapon. It is, if you believe
15 the defendant's story, it is an intentional act to f£ind the
16 lvictim, first. And then, second, a defensive act, an

17 |intentional defensive act by the defendant.

18 THE COURT: Which will be self-defense, which would be
19 ja complete offense.
20 MR, FERGUSON: That's correct. I don't see how you act
21 lin self-defense in a criminally negligent way, because it is
22 jan intentional act.
23 THE COURT: Right.
24 “MR. FERGUSON: I just don't think there's a precedent
75 |to negligeritly defend yolirself. So T égrée with the Court's
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initial asse;tion tﬁat|it is not épplicable_in this case.
Nowl‘volup;ary ménslaughte;, you know, the crux of that
charge is heat of passion and the appearance of an assault.

In cother words, if you take the defendant's wversicn of
the facts, that the victim somehow either was tying to stab
him or hit him, that is obviocusly the appearénca of an |
assault; words are not sufficient. The testimony about what
Ms. Nelson said upon entering that room, that that is not
sufficient legal provocation, but the appearance of an
assault is.

And s0 there again, if‘you‘believe his wversion ¢f the
story or even part of his version of the story, that would
suffice for sufficient legal provocation in order to create
the heat of passion. If she had the knife or she didn't
have the knife. If he felt like it was about to be a
struggle; or about to be an assault, that has been held to
warrant that charge. And, you know, it's up to the jury
what version they-believe or whether they believe a hybrid
of the two. =

And so, you know, unfortunately, it is not up to Wr,
Hughes to decide, based on his concerns of real life results
as té what to Chargé5the jury. It is 1f there are any facts
in evidence that support the charge. -And so, éplitting the
baby, 'you kndw,bit may be an astute obsérvation, given his

own professional experience, but it doesn't control what we
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chgrge a.juryti We havertowlook at whgt‘s‘in,evidence. And
I‘thipk that it is an appropriate charge, and Ilthink that
it should be part of Your Honor's charge.

THE COURT: Yes, sir?

MR. HUGHES: Your Honor, I find myself in a very
strange position against arguing against the les;er included
of the matter. I would object to a charge of voluntary
manslaughter in this case. If the State felt there was a

voluntary manslaughter charge in this case, they should have

.indicted him on a voluntary manslaughter charge. Asking for

the lesser included ---

THE COURT: It was charge with murder becausé of the
previous threat of "I'm going to kill you from the night
beforé;" which is in evidence as express mélice. That's why
he was charged with murder, I'm going to go ahead and
presume, not that I want to put words in the State's mouth;
but I believe you've already said that.

I-do think, though, that there is evidence in this case
in which this jury could find that this was voluntary
manslaughter.  If they didn't believe those words or ‘if they
didn't believe that he lied in wait and was going to do this
and when to kill her. I mean, quite frankly, the evidénce
that, you know, after it occurred; 'you know, he tried to use
his'sﬁirt to stop, you know, the bleeding shows something.

I don't know what exactly, but it shows something; at least
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it_dges:to me as the judge.

So I gnder;taqd; the problgm is that I am rgquired,.as
you understand -- and I know your dilemma. I understand why
you're asking only tec have murder charged, but I am duty-
bound to charge what is appropriate for the facts of this
case. I have to charge both murder and voluntary
manslaughter and, of course, self-defense, based on the
facts. And we have gone through them, and I can tell you
that I've looked at this every way I can. BAnd we all know,
it's a reversible error for me to incorrectly charge what's
applicable to the facts and we certainly all don't want to
do this again. I can tell you that I feel very comfortable
in coming to this decision, so ---

MR. HUGHES: Like I said, Your Honor, I find myself in
a position of arguing against something I would normally be
arguing for. But just for the record, I would object to a
charge of wvoluntary manslaughter,

'THE COURT: ' All right. I'm going to respectfully
decline that." I think'it's appropriate. Okay? Anything
else we need to bring up? Obviously, I don't have all my
jurors here, so' we're at ease for the moment.

MR. HUGHES: Could the State and I meet with you in
chambers, please?

THE COURT: Sure.

(Off the record, briefly.)
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1 THE COURT: Okayf My understanding iz that we have all
2 {my jurors here., Ladies and gentleman, for those of you that
3 Jare back in the courtroom, we're going to go ahead and start
4 Ythe closing statements in this case. I'm going teo ask that
5 {you please don't leave during those. In between that and my
6 1jury charge, if you do wish to leave the courtroom, you need
7 {to leave, because after that, no one moves and the doors

8 !will be locked. All right? Let's go ahead and bring them

G 'in.

10 {12:00 P.M., 1l2-7-11, WHEREUFON, THE JURY ENTERS THE

11 - COURTROOM AND THE FOLLOWING IS HELD ON THE RECORD.)

12 THE COURT: Ladies and gentlemen; good to see you~all
13 lback. At this time, ladies and gentlemen, what you are

14 !going to hear are the closing arguments from the attorneys.
15 {Then, I am going to charge yocu on the law that's applicable
16 Jto this case and we will send the case to you. All right?
17 |So if you would give your attention to the State, please.

18 ASST. SOL FERGUSON: May it pleéase the Court?

15 THE CQURT: Yes, sir.

20 CLOSING ARGUMENT
21 |BY ASST. SOL FERGUSON:
22 So that's how it's doing to be. You're going to let
23 Youi momma get in-between us. This is a case about a mother
24 !standing up for her child, about Cyhthia Nelscn standing up
25 |for Akera Nelson. What Antonio Scott did was murder Cynthia
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Nelson. Murder is the killing of another with méiice
aforgthought._-Thatﬂswtwo sepa;ate parts. . The killing 6f
another is a physical act. With malice aforethought, it's
the mental act.

First, the killing of another. Cynthia Nelson is dead.
When EMS got there, she had lost almost half the blood in
her body. She had very shallow pulse, almost zero
electrical activity. She was taken to Hardeeville,
transferred to Savannah where they found tHat she was brain
dead, an irreversible medical condition. She was only alive
by mechanical means, and she was in that condition because
the defendant, Antonio Scott, stabbed her in the face.

Akera Nelson, she testified that thé moment she walked
into that apartment, the defendant stood up with a knife in
his hand, the same knife that he had the night before when
he 'went to kill her. The same knife that he used to kill
her, and the same knife that was absolutely nowhere to be
found when he fled the séene that day.

" N6éw; she said sheé didn't seé what'he hit her with, but
that he hit heéf. ' Not that, you khow, that:CYnihia‘Nelson
took a swing at the defendant. Not that CYnfhia Nelson had
any type of weapon ‘on her, but'that she saw the defendant
strike her mother;, and that she grabbed the broomstick,
started-whaling oh him-in defense of her mother. ‘Nothing

about ‘a tangling of"arms, ‘a sophisticated, complicated,




188

W e -1 A W B Ly N

bha ] [ =] [ ] {7 [ %] — Ja— — (= [a— — p— . — [

188

intentiogal defepsive maneuver, like Mr. Hughes wanted‘to
demonstrate for us, She saw AQtoQio Scott hit Cynthia
Nelson. | |

Now, she said she didn't see what he hit her with. Was
that because he no longer had the knife that he had the
night before? Was it because he no longer had the knife that
he threatened her with just moments before that? Was it
because Cynthia had the knife? Or was it because he had the
knife‘concealed, so that no one could stop him this time
when he went to kill Cynthia Nelson, like Officer Kevin
Smith's testimony the night before, and he had to ‘ditch the
Knife and hide in the dumpsters.

So did she not see the knife because he had it
concealed, until he found that moment he was waiting on, the
moment that he could kill Cynthia Nelson and nobody get in
the way. He could take that knife and jab it.

Before Cynthia Nelson had a time to react, a time to
put’ her hands up, 'which would explain the lack of defensive
wounds' that Mr. Hlughes wanted to talk about so much with Dr.
Tormos. If you don't sée a knifé coming, you don't try to
block it.

It was not a complicated hand-to-hand combat maneuver
on the part of the defendant. - He did not perform this feat
with people two feet on either side’ of him that did not see

it. That's not what happened.
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If it were a self- defense smtuatlon, wouldn' t the knife
Stlll be sitting there be31de Cynthia Nelson as she lay
dying, with only her fingerprints on it? Would it be gone?
Would it be gone till this day? Wouldn't have Akera told 8-
1-1, "My mom and my boyfriend got in a fight. And they were
all tangled up in each other. She ended up getting
stabbed."” That's not what she told 9-1-1. She told %-1-1
that Antonic Scott hit her mother and that she was bleeding
out everywhere.

Now, there's testimony from Akera that the defendant
took his shirt-off aftéf‘shé‘stopped whaling on him with a
brooﬁstick, éﬁd"they‘looked down and saw Cynthia bleeding on
the couch, and did something -- did something to her. You
know, .whether it's applying pressure to the wound, we don't
know. "But what we do know is at that moment, he realized he
had messed up, that he had stabbed her in the neck and she
was dying. That's what he kﬁew, anid he knew he had to get
out of there, and get out' of there quick-before Officer
Kevin Smith showed up again.

He realized he had to get rid of that knife, like he
got rid- of it the nighﬁ'befdreg befdre jumping in the
dumpster. He couldn't ledve that knife sitting there. Or
could-he? If it-was self-défénse, why was the knife gone?
The ‘knife's QOne'because-itEWasnﬁt self-defense. It wasn't

ahythiﬁg on the part of Cynthia Nelson. 'He had to take that
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knife so that law enforcement wouldn't find it.

And where did he go? He ran bghind Baytree Apértments,
where there were 20 or so friends and family who saw no
evil, heard no evil. Told officer Rob HNelson to leave. So
is it too hard to imagine that he was able to hide the knife
after running back through that crewd? That he was able to
dispose of it amongst the friends and family who saw nothing
and heard nothing?

If it were as the defendant wants you to believe, if it
were to occur that way, why would he then ask Akera Nelson
to change her statement? lNot change it to tell her, you
know, T was just acting on, you know, defending myself, No.
Tell them that I was trying to stab you and that your mom
jumped in-between us. Yeah, that's it. That's what I want
you to say. That's not what he told her because that's not
what happened.“'What'happened is, he stabbed her and he did
it in a way that she didn't see the knife, she didn't see it
coming. - She got blind-sided.

Now, Shareema Behlin, the defendant's own sister, she
told you that she saw Antonio Scott hit Cynthia ‘Nelson. Not
that Cynthia Nelson came in with a knife. Not that Cynthia
Nelson even took a swing at the defendant, and especially
not that Cynthia Nelson and Artonio Scott were wrapped up in
some kind of awkward, uncomfortable jumble of hands like Mr.

Hughes demonstrated with Dr. Tormos, who said that was
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uncomfortable; that was unnatural.. You know, you saw that
demonstration. Nobody else saw that.

What Mr. Hughes did is not evidence. But what Akera
and what Shareema told 9-1-1 is evidence. You heard those
tapes. Shareema said "I saw my brother hit her with a --
you know, with a closed fist." Well, that's consistent with
him concealing that knife.

Of all the people that you heard from, would you not
expect the defendant's own sister to tell the same story
that he did? To, at least, if it were a defensive
situation, when she calls 911 to say, "Look, this lady tried
to stab my brother and he was able to defend himself, and
she died as a result. She got stabbed as a’' result." No.
That‘s not what she said moments after it occurred. It was
"Antonio Scott hit Cynthia Nelson and now she's bleeding out
of her neck arnd you need to hurry up because it's bad."

Dr. Tormos, in her expert opinion, told you this was a
homicide and she gave you two reasons for that. The first
being information from law enforcement. The second being
the nature of the wound itself. 1In her experience, she's
never seen a wound like that be self-inflicted.

Now, Dr. Tormos was also under oath. She had.to tell
the truth, just like all the other witnesses were supposed
to, and that's what she did. sShe told you that anything's

possible, anything's possible, no matter how probable, no
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matter how ludicrous, énything*s possible. To say anything
otherwise would be lying, and I don't think Dr. Tormos 1is
going to lie; She doesn't have a dog in this fight. She 1s
a sclentist; she is an expert. Her findings were that the
injuries that Cynthia Nelson suffered is consistent with a
homicide,

Information given by law enforcement, the nature of the
wound, the two together, not accldent, not suicide, not
self~ defense. If it were self-defense, do you nof think
that Dr, Tormos would have observed in her external
examination some type of bruising if it had occurred how Mr.
Hughes did it? Not a slow and planﬁed out, but quick. Do
you not think that there would be some indication on Cynthia
Nelson's dead body that would corroborate that story? Well,
there wasn't. The only thing she had was a stab wound. No
defensive wounds, because she didn't see it coming, because
the defendant concealed the knife,=like he concealed himself
in the dumpster the night before, like he coricealed that
knife when Keé threw it before he jumped in that dumpster,
like he concealed himself on the 20th when the cops were
coming. \NOt_when help arrived; when the cops came is when
he ran. And where is the knife? It is now concealed again.

Autopsies are not done 'in a vacuum. She told Vou that.
And that is because in order for her to form her opinion,

she has to take all the factors into consideration, just
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like you. You can't decide this case in a vacuum. You

can't decide'this‘case‘just"on a cut on her neckjor the lack
of defensive wounds. You have to think about all the
instances that led up to that event. What did the defendant
say? What did he do? And you have to come up with what
happened with what the facts are in this case. That is your
job. So just like autopsies are not performed in a vacuum,
neither are jury trials.

. Now, the killing of another, that is the physical part
of it. The mental part is malice aforethought; that is
hatred, ill-will. A depraved heart intent on doing wrong,
on killing, doing evil things. Now, that can either be
shown expressly, "I'm going to kill that lady. I went to
kill that lady last night." Or it can bé implied: I hid in
the dumpster:when the cops came and waited on them to leave.
I waited for my first opportunity to attack again; that
collld be implied.

So express, Mbhidde Chester overheard the defendant
bragging about what ‘he  intended to do; about the mental
element of this crime. "I went to go kill her last night
and the cops“came; "And T had to throw that knife down and
jump in the dumpster." That is express malice. We don't
have' to Use our context clues or our inference abilities, to
know what he did.

And what else did she tell you? She 'said, "I'm not the
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on;y ppe that heard it. Everybody heard it." Who's
everybody? Ts it the_ZU pecple that were behind Baytree?
Friends and family of the defendant? Is it the 20 people
now in this courtroom today behind the defendant that heard
no evil? That saw no evil? Monique.Chester did was she
thought was the right thing to do, so that you, ladies and
gentlemen, could have all the circumstances to decide this
case, not just in a vacuum, so that you knew what he was
going around saying about the previous night and about that
particular day, the day that he stabbed Cynthia Nelson.

You don't have to imply malice; it 'is expressed. "T
want to kill that lady. I'm going to kill her when I see
her.” Even made, you know, a gesture with a knife. Monique
Chester showed you that gesture that she observed. Now,
Monigue Chester also told you she had been told to mind her
business. You know, "Mind your business." Not "stop lying
about what he said.  He didn't say that." That's not what
she was being told. She ‘was being teold, "Mind your
business." She felt like it was thé'fight’thing to do, so
that-you would have all the information before you when you
make this very important decision, so that you don't have to
rely on infererices, on guesswork. You Xnow what was said
because she félt like it was the right thing to do, to come
in here and tell you what she overheard, because nobody else

would.




= = = T = S ¥ <Y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

195

195

Ladies and gantlemen, those two things put together
equal the offense of murder. The killing of another with
malice aforethought. If yvou hawve those two things, you have
murder. One without the other won't cut it. You got to
have a.physical act, coupled with the mental act. The
physical act, the act of Antonic Scott stabbing Cynthia
Nelscn. The mental part, "I'm going to Eill that lady. I
went to kill her last night. I'm going to kill her when I
see¢ her.”

All of the circumstances surrounding that; afterwards,
not findihg the knife, nobody saying anything about this
complicated tangle of arms that resulted in her death.
Nothing. ' Two people that saw it. Thfee, but one's dead.
The two pecple that are here, Antonio Scott hit Cynthia
Nelson on the side. We didn’t see what he hit her with
because she didn't ‘see it coming, so she didn't put her
hands up. He told'you what he went to do,‘he told you what
he was going to do, and then he did it.

‘Ladies and gentlemen, I told you at the bheginning that
I was going to stand up here after this trial and ask you to
find the defendant guilty of murder, and that's what I'm
doing now. This is a case about a”mbther'standing‘up for
her child; about Cynthia Nelson standing up for Akera Nelson
and getting stabbed because of it. So ladies and gentlemen,

take this important responsibhility, think very hard, talk
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amongst yourselves, and find the defendant guilty for. the
murder of Cynthig,Nei;on._ Thank you.

THE COURT: Thank you. "

MR. BUGHES: Please the Court?

THE COURT: Yes, sir.

CLOSING ARGUMENT
BY MR. HUGEES:

I made a promise to you, I'd come back before yéu to
tell you it was nothing like you ever saw on television, and
it wasn't. The State has made a wonderful argument and made
d mountain out of a molehill. Their whole case as far as
muirder is Conéerned'rests on one person, Monigque Chester.
Moniqué Cheéter, who lives at Baytree -- remember that; this
happenéd at Baytree. Monique lives at Baytree. She knows
all the people at Baytree. She is the one person that says
she overheard Antonio Scott. "I went there last night to
murder her. ‘I hid in the dumpster. I'm going to murder her
when I see her." I asked her a guestion, "Well, why didn't
you just call the cops?" That young woman said she didn't
have a cell phone.

‘Like i said, y'all have got 500-plus years of life
experienéeiand common’ sense. Who today ddées not have a cell
phone? All she -had to do was pick up the phone, call 9-1-1.
The ‘cops could-have been there, and if she was telling the

truth, "we wouldn't be here today.* But she is lying. She’
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liveg_gt Bayt;ee..Shg_saw the crowds. You saw the video.
Yoprsaw all_thqse,pepplg. nglknow she Walked‘dve; to find
out what was geing on. And when she heard thaﬁ Antonio
Scott had killed Cynthia Nelson, did she go, "Officer,
officer, I heard him this afternoon say he was going to kill
her"? No. She didn't do that. What did she do? She
waited four days to get in touch with law enforcement and
say just exactly what would need to be safe to get y'all
here today, "I heard Antonio Scott say that he was going to
kill Cynthia Nelson. That he was going to stab her, and he
was going to do this." '

Well, law enforcement was there that évening;“ Why
didn't she tell them then? Why didn't the other peéple tell
them? Mr. Ferguson would have you believe that everybody at
the party was a relative of Antonio Scott, but He's not had
anybody say that. 'He's not called anybody else that was at
that party to say either ves or no. All he's done is put
one woman who four days later in a statement she doesn't
even @arefenOugh'tO*sigh‘abbut;‘ﬁho'COmés in and for a
ﬁoﬁent-in the sun says, "Oh, I heard everything.  Antonio
Scott even told abolit the crime he did last night."

Now, about that érime last night. Yes, law enforcement
was there. But we didn't hear the 911 tape from Cynthia
Nelson, did we? We didn't hear that Antonio Scott was there

to murder. The only person that said Antonio Scott was
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1 }there to murder hexr that night was Monique Chester; . Monique
Chester, I want y’a;lvto think about -- y'all saw her
attitude. You saw how she was sitting. You saw how she
responded. She didn't want to be there. B5he saild she
didn't.

S50 if we don't take Monigue into account, let’s talk

b B e O ¥ - U TS B

about what happened at the apartment that evening, okay.

8 i{Antonlo Scott is at the party; everybody agrees on that. He
9 {goes over to his sister’s house to get something to eat. I
10 |believe his sister said turkey burgers.

11 Now, Akera comes over with A.J., Antonid, Junior. Now,
12 |they get into 'an argument, but Antonio Scott does not know
13 |that CYnthia Nelson is anywhere in the area. Akera said she
14 |didn't know sHe was going .to be there. Serena —— I have

15 Jproblems with that name; excuse me. His sister, Shareema,
16 }fdid not know she was going to be there. That takes

17 i{premeditation out of the picture. You can't plan to kill

18 | somebody you don't know is going to be there.

19 | ' okay. Akera says Cynthia comes in ‘smoking a’ cigarette.
20 |That cigarette bothers mé. Where was it? Now, I've smoked
21 |clgarettes and if 'you drop a cigarette on a white caipet,

22 |ydu're going to have major carpet damage. And nobody said
23 |anything about any cigarette on the floor after this was

24 | supposed to happen.

25 - Now, 'the only person that’ says she was smoking was
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Akera. Akera is in an argument with Antonio when her mother
coﬁes in, and she comes towa;d Antonio. Everybody agrees to
that. Akera said that Cynthia went toward Antonic. But
Shareema said Cynthia went toward Antonio. Even Antonio --
Detective Litchfield said that Cynthia got up in his face.

Now, the night from the night before, the only person
that says anything about a knife the night before is
Monigque. So what other knives are you going to while eating
your turkey burgers? There were kitchen knives found in
the kitchen. A knife was found in the trash can, but SLED
came back with not enough evidence or‘somethinﬁ. It was
sent out to SLED, but we don't xnow if those were the murder
weapons or not.

Okay. I asked Detective Litchfield what Antonio said
he did. Detective Litchfield demonstrated, while Antonio
was in handcuffs, did a move where he did like this and then
like this.

Now, Mr.‘Ferguson‘says that’'s a complicated move. If
you look at me, you can tell T don't do much exercise in
marshal arts. And just by watching what Mr. Litchfield
said, I was able to figure out what happeried. It's not that
hard.

Mr., Ferguson said there would be bruises on Cynthia
Nelson if that happened. I asked the forénsic pathologist

if that was done, would there be a bruise here. Did you
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find a bruise on Cynthia Nelson? No, . Would there be a
bruise? No. Would there be a bruise on the wrist? No. I
asked because I wanted to find out the truth. There was no
bruise because there it wouldn't have bruised her.

Now, we have a cigarette that disappears. We have a
knife that disappears, maybe in the kitchen, mayhe; who
knows? Wow, Mr. Ferguson wants you to think that Antonio
Scott was a cold-blooded killer, was planning to kill
Cynthia Nelson and he wants you to look at his actions.
Let's look at his actions after Cynthia Nelscon got wounded.

He helped -- she goes back on the sofa. He is the only
one that seems to understand this woman has been hurt. Now,
if he murders scmeone, he's going to'run, because there are
two witnesses to what he did. Does he run? BAkéra Nelson
says he took his shirt and put¥over the wound. Sherema says
he took his shirt and put over the wound.

Akera goes crazy. She goes for a mop. She deesn't go
to her mother. She then —- I'm not exactly sure what
happened, buft there was 1o testimony that she attacked
Anhtoniod. 'All it was, was she was-golng to get a mop to keep
Antonio away from her ﬁother, but she sees him holding his
shirt on the wound. And if you see in the video and in the
still pictures, ‘that's exactly what EMT’'s were going to do
when they got there. That package in the picture is a

press, to press over the wound,  to kéep the persoh from
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bleeding out. It's not as good as a shirt, but it's the
only thing he had.

What does Akera Nelson do? She runs out of the house.
She is doing everything; she's not calling 9-1-1; then, It's
Shareema who calls 9-1-1. &She is so panicked. She says she
blacks out. I'm not exactly sure what she meant with that.
I have a feeling it's'just stopped thinking, because we have
her mother with a wound that causes a lot of blood. We have
her boyfriend who is applying pressure, trying to save her
mother. We have his sister who is calling 911. Aﬁd Akera
Nelson runs outside, leaying her one~year-~old baby in the
house. That alone indicates that she is not worried about
Antonio. No mother leaves a child behind like that. Okay?

Akera said Antonio stayed there until the cops and help
arrived. Shareema says Antonio stayed there until cops and
help arrived. And then both agreéd that he ran away. Why
would a young black male who has got a woman who has got a
stab wound to her neck run away, even if it is self~defense
that she is doing that? Because he panicked. He ran. I
don't expect you to forgive him, but I expect you to
understand his emotional response to the situation. He
waited as long as he could, was trying to make sure Cynthia
Nelson did not die. That is not what a murderer does.

Now, did the cops catch him? No. He turns himself in

to law enforcement. Does he immediately clam up and take
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the Fifth Amendment? No. He talks to Detective Litchfieid
for 30 minutes. He explains everything. He talks tc him.
He answers their gquestions. He does exactly what a person
who hasn't done anything does. He's not scared. He did
what he was supposed to.

A woman comes at him. Everybody agrees; Cynthia Nelson
came at him., A woman is injured. Either she's attacking
him and he attacks back or she is attacking with a knife and
he defends himself. Any way you look at it, he has done:
nothing wraong in that department. He is not going at her;
he is not attacking her. She is attacking him. He defends
himself. He uses his marshal arts. Detective Litchfield
told you his father is a black belt. He trains his son.
Detective Litchfield said that. He knows what to do.

And if this is a murder and he is so mad at Cynthia
Nelson that he is going to concezl a knife in his hand and
stab her to kill her, why would he hit her cnly once? This
is not that big of a target. Cynthia Nelson was a very
large woman. No. He doesn't. There are no multiple stab
wounds. This is not "T am mad at you," or "I'm mad at you,"
or "I'm mad at you." This is self-defense. She's coming at
him. He defends himself using his marshal arts. The knife
goes back on Cynthla Nelson.

Now, the forensic pathologist told you, "We said it was

a homicide because of the wounds and because of what the
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police say. No autopsyris.done in a vacuum."

Now, what do you think the forensic pathologist would
have said ébouf the cause of death if they had been told
that the defendant has demonstrated a marshal arts move that
causes this to happen, would they have investigated? I
asked Detective Litchfield if he asked Antonio to
demonstrate. Did he take off the handcuffs? No. He didn't
because of officer safety. It makes sense if you're going -
- if you're going to hand a knife to a murder suspect, not
to take the handcuffs off. This is not a knife. This would
have been a great demonstration for Detective Litchfield to
use, but he didn't. Why? Because he felt he had the
suspect already. He was getting ready to arrest him for
murder. There's no need to look for another reason. I made
sure to ask. |

These are the facts that came out from both Akera and
Shareema. Did Antonio Scott know Cynthia Nelson was going
to be there? Both said "no." Did Cynthia Nelson come at
Antonio Scott? Both sald "yes." A person has a right to
defend themselves from an attack. Cynthia Nelson went at
Antonio Scott. What did Antonio Scott do after Cynthia
Nelson was injured? He is the one that tried to save her
life. He is the one that kept his head and applied pressure
to the wound, wﬁich is exactly what the EMT did when he got

there. Both agreed that Antonio Scott stayed with Cynthia
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Melson until help arrived. Then, he left.

Now, murder is the willful killing of another with

malice aforethought. The State has shown absolutely no

malice, other than what Monigue Chester said she heard him
say, which nobody else heard, even though there was a party
of 20 people there. And she was in the car and just
happened to be parked close enough to Antonio Scott, not
only teo hear everything, but tc see him acting out what he
was supposed to have done or was going to de, that she
didn't bother to tell anybody for four days.

Ladies and gentlemen, this is not murder. This is
self-defense. A person has the right teo defend themselves
from attackers. That is what this was. Cynthia Welson came
at Antonio Scott. He defended himself. Unfortunately, and
this is the biggest tragedy of all, Cynthia Nelscn died.
Neot becauée of what Antonio Scott did, but because of what
happened that night when she attacked Antonio Scott.

Ladies and gentlemen, you have to find my client not
gullty because the State has not proved murdér; they have
not shown malice. They have simply shown that Monigue
Chester wants some attention and Antonio Scott did the best
he could to'save Cynthia Nelson's life after she attacked
him. Thank you.

JURY CHARGE

THE COURT: Madame Foreperson, members of the jury, you
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have followed very patiently and listened very attentively
to the presentation of the evidence in this case, and I want
to thank you for that. And also the able arguments made Ey
Solicitor Robert Ferguscon on behalf of the State, and Mr.
Robert Hughes on behalf of the defendant.

Now, 1t is my duty as the trial judge under the
Constitution of this state to charge and Iinstruct you on the
law that is applicable to this case. And it's your duty as

turors to accept and apply the law as I will now state it to

.you.

As jurors, it is your sole, exclusive duty to declde
all the isszueg of fact in this case. You must determine the
effect, the wvalue, the weight, and the truth of the
evidence, Both the State and the defense have the right to
expect that you will carefully consider the evidence and
apply the law to that evidence. WNow, ladies and gentlemen,
by deing sc, the State of South Carolina and the defense
will receive a fair and impartial trial on this case.

Now, the State of South Carolina, by the bill of
indictment in this case charges the defendant, Antonio
Demazio Scott, with the offense of murder. And that
indictment reads as follows: That in Jasper County, on or
about March 20th, 2011, with malice aforethought, Antonio
Demazio Scott, did kill and murder Cynthia Nelson by means

of stabbing, and that Cynthia Nelson did die as a proximate
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result thereof on March 2lst of 2011.

Now, ladies and gentlemen, I remind you that the fact
the defendant was arrested and charged and indicted in this
case 1s not evidence in this case and cannot be considered
by you as evidence of guilt in this case, nor did it create
a presumption or inference of guilt. An indictment is
simply the formal written instrument which contains the
charges which are made against the defendant. It's the
formal document by which the case is brought into this
courtroom.

Now, ladies and gentlemen, the defendant, Mr. Scott in
this case, has pled not guilty to this indictment. And that
plea puts the burden on the State to prove the defendant
guilty beyond a reasonable doubt. A person charged with
committing a criminal offense in South Carolina is never
required to prove himself innocent. I charge you that it is
an important rule of law that the defendant, in a criminal
trial, no matter what the seriousness of the charge may be
will always' be presumed to be innocent for the crime of
which an indictment was issued, unless guilt has been proven
by evidence ‘satisfying you, the jury, of that guilt beyond a
reasonable doubt.

Ladies and géntlemen,'this présumption of inneccence
does not‘end when you begin your deliberations, but it

accompanies the defendant throughout the trial until you,
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again, the ju;y,:reach a verdict based_on gvidence
satisfying_you_of the defendant's guilt beyond a reasonable
doubt.

Ladies and gentlemen, this presumption of innocence is
like a robe of righteocusness that's placed about the
defendant and it remains with him until it's been stripped
from him by evidence satisfying you of his guilt beyond a
reasonable doubt. Ladies and gentlemen, the presumption of
innocence is not a mere legal theory. It's not just a legal
phrase we use. It's a substantial right to which every
defendant is entitled, unless you, the jury, are satisfied
from the evidence of the defendant's guilt beyond a
reascnable doubt.

Now, ladies and gentlemen, again, I told you that the
State has the-burden'of proving the defendant guilty beyond
a reasonable doubt. The term "reasonable doubt" must be
given its'plain and ordinary meaning. However, to the
éxtent that”I may define it for you, a reasonable doubt is
the kind of doubt that ‘would cause a reascnable person to-
hesitate to dct in the most important of their personal
decisions.

Ladies and gentlemén, the defendant is entitled to
every reasonable doubt arising in the case. ' If, upon any

issue of fact essential to conviction, you have a reasonable

doubt how that issue should be decided, you must resolve
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i thatﬁreasonablg doubt in favor of the defendant.

2 Now, la§ies,and gentlemen, some of you may have served
3 fas jurors in civil cases where you were told it was only

4 |necessary to prove that a fact is more than likely true than
5 [not true. Such as by what we call the greater weight or the
6 |preponderance of the evidence. 1In criminal cases, the

7 15tate’'s proeof must be more powerful than that. It must be

8 !'beyond a reascnable doubt.

9 Ladies and gentlemen, proof beyond a rzasonable doubt
10 |is proof that leaves you firmly convinced of the defendant's
11 guilt. Now, there are very few things in this world that we
12 Jkxnow with absolute certainty. And in criminal cases, the

13 |law does not require proaf that overcomes every possible

14 Jdoubt. 1If, based on your consideration of the evidence, you
15 jare firmly convinced that the defendant is guilty of the

16 {crime charged, you must find the defendant guilty. 1If, on
17 }the other hand, you think there is a real possibility that
18 f%the defendant is not guilty, you must give the defendant the
19 !benefit of the doubt and find him not guilty.

20 Now, I remind you, ladies and gentlemen, that you and I
21 |have certain duties to perform in this case. As the trial
22 |3judge, it is my responsibility to preside over the trial of
23 Jthe case, and I also have the duty to rule on the

24 ladmissibility of the evidence that's offered during the

25 {trial. "You are to consider only the competent evidence
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before you.  You are to consider only the testimony which
has been presented from the witness stand back here and any
other exhibits which have been made a part of the record.

I, ladies and‘gentlemen, have the additional duty to
charge you ﬁhe law that's applicable to this case. &As the
presiding judge, I'm the sole judge of the law. And it's
your duty, as jurors, to accept and apply the law as I now
state it to you. If you have any idea as to what the law is
or what the law ought to be, and it does hot agree with you,
that I now tell you the law is, you must abandon thig idea
because you are sworn to accept and apply the law exactly as
I state it to you.

Now, ladies and gentlemen, in every case tried in this
Court before a jury, the jury becomes the sole and exclusive
judge of all the facts. A trial judge cannot intimate,
state, comment on, or make any statement to a trial jury
about the facts in the case. 8Since you, the jury, are the
sole judge of the facts in this case, you are not to infer
from what ‘I've said during the progress of this trial in
ruling upon the admissibility of evidence, or otherwise, or
anything that I say now during the course of this
instruction to you, that I have an opinion about the facts
in this case. The law does not allow me to have an opinion
about the facts of this case. Again, ladies and gentlemen,

this is a matter solely for you, the jury, to determine.
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Now, there are typically two types of evidence which
are presented during a trial; that is direct evidence and
circumstantial evidence. Direct evidence is the testimony
of a person who claims to have actual knowledge of a fact,
such as an eyewitness, It is evidence which immediately
establishes the main fact to be proved.

Circumstantial evidence is a proof of a chain of facts
and circumstances indicating the existence of a fact. It is
evidence wWhich immediately establishes collateral facts from
which the main fact may be inferred. Circuﬁstantial
evidence is based on inference and not on personal knowledge
or information.

Ladies and gentlemen, the law makes absolutely no
distinction between the weight or wvalue to be given to
either direct or circumstantial evidence. Nor is a greater
degree of certainty required of circumstantial evidence than
direct evidence. You should weigh all the evidence in this
case. And after weighing all the evidence, if you are not
convinced of defendant’'s gquilt beyond a reasonable doubt,
you must find the defendant not guilty.

Now, again, ladies and gentlemen, it is your duty to
determine the credibility of the witnesses who have
testified in this case. Credibility simply means
believability. 1It's your duty as jurors to analyze and

evaluate the evidence and determine which evidence convinces
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you of its truth. Now, in determining the believability of
the witnesses who have testified in this case, you may
believe one witness over several witnesses, and you may
believe a part of the testimony of a witness and reject the
remaining part of the testimony of that same witness,

You may believe the testimony of a witness in its
entirety or reject the testimony of a witness in its
enfirety. You may consider whether any witness has
exhibited to you any interest, bias, prejudice, or other
motive in this case. And you can also consider the
appeafance and the manner of the witness while they are on
the witness stand.

Now, ladies and gentlemen, as I told you earlier, the
rules of evidence ofdinarily do not permit witnesses to
testify to opinions or conclusions. An exception to this
rule exists for witnesses we call expert witnesses. A
witness who by education and experience have become an
expert in some art, science or field or profession ‘may state
an opinion as to the relevance and material matter in which
the witness claims to be an expert in, and may also state
the reasons for the opinion.

You should consider any expert opinion recelved in
evidence in this case; and like any other evidence, give it

the weight you think it desérveés. TIf you décide that the

opinion of an expert witness is not based on sufficient
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education and experieﬁce, or if you conclude fhat the
reasons given in support of the opinions are not sound, or
that the opinicn is outweighed by other evidence, you may
disregard the opinion entirely. An expert witness'
testimony is to be given no greater weight than that of the
other witnesses, simply because the witness is an expert.
And further, ladies and gentlemen, you are not required to
accept an expert's opinion, even though it is not
contradicted.

Now, I instruct you, and emphasgize that the fact that
the defendarit did not testify in this case is not a factor
to be considered by you in any way in yvour deliberations and
in your consideration on the question of the guilt or
innocence of the defendant. It must not ke considered by
you in any manner whatsoever. A defendant haa the
constitutional right to remain silent, and the assertion of
this right must not be considered by you in your
deliberations.

I repeat, under your ocath, you are to draw no
conclusicon whatsoever from the fact that the defendant in
this case did not testify. The fact that the defendant did

not testify should not even be discussed in the jury room.

JThe burden of proof as I have stated to you is on the State.

The defendant 1s not required to prove his innocence.  And

the burden of proof remains on the State to prove guilt
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beyond a reasonable doubt.

Now, ladies and gentlemen, the indictment in this case
charges the offense of murder. Now, to prove murder, the
State must prowve beyond a reasonable doubt that the
defendant killed another with malice aforethought.

Now, ladies and gentlemen, malice is hatred or ill-will
or hostility towards another person. It is the intenticnal
doing of a wrongful act without just cause or excuse, and
with an intent to inflict an injury, or under circumstances,
the law will infer an evil intent.

Malice aforethought does not require that malice exist
for any particular time before the act is coemmitted, but
malice must exist in the mind of the defendant just before
and at the time the act is committed. Therefore, there must
be a combination of the previcus evil intent and the act.

Malice aforethought may be either express or inferred.
Now these terms "express" and "inferred” do not mean
different types of malice, but rather the manner in which
malice may Be shown to exist. That is, either by direct
evidence'dr‘by inference from the facts and circumstances
which are proved.

Ladies and gentlemen, express malice is shown when a
person speaks words which express hatred or ill-will for
another, or when the person prepared beforehand toc do the

act which was later accomplished. For example, 1lying in
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1 (wait for a person, or any other act of preparaticn, going to
2 |show that the deed was within the defendant's mind, would be
3 |express malice. Ladies and gentlemen, malice may be

4 ] inferred from conduct showing a total disregard for human

5 {l1ife.

6 Now, ladies and gentlemen, if you find that the State

7 |has failed to prove beyond a reasonable doubt that the

B |defendant committed murder, you may consider whether the

9 [State has proved beyond a reasonable doubt that the

10 Jdefendant committed voluntary manslaughter. To prove

11 }voluntary manslaughter, the State must prove beyond a

12 jreascnable doubt that the defendant took the life of another
13 }in the sudden heat of passion based on sufficient legal

14 jprovocation.

15 Now, ladies and gentlemen, both heat of passion and

16 |sufficient legal provocation must be present at the time of
17 {the killing to constitute voluntary manslaughter. Sudden

18 ]heat or passion may for a time affect a person's self-

19 |control and temporarily disturb a person's reason. The

20 | sudden heat' 6f passion must be the type that would make the
21 Jlordinary person unable to coclly reflect on his actions,

22 fthat would produce an uncontrollable impulse to be violent.
23 Sufficient legal provocation must be the type that

24 |would make a person of ordinary reason and caution to become
25 jenraged and to lose control temporarily. The provocation
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needed for voluntary manslaughter must come from scme act of
or relatgd to the victim. Now, words alone, howevgr vulgar
or insulting, are not enough to be legal provocation. Where
death is caused by the use of a deadly weapon, the words
must be accompanied by some overt threatening act which
could have produced the heat of passion.

Now, ladies and gentlemen, the exercise of a legal
right, no matter how offensive it is to another is never
sufficient legal provocation for voluntary manslaughter. If
the heat of passion has cooled, or if there was enough time
between the provocation, if any, and the killing, for the
passion of a reasonable person-to cool, the killing would
not be wvoluntary slaughter.

In describing whethexr a reasonable person would have
enough time to cool off, you should consider all the
circumstances surrounding the killing. You may consider the
nature of the provocation, if any, the defendant's mental
and physical state, and the circumstances and relationships
between the parties.

Now, ladies and gentlemen, the defendant has raised a
defense in this case of self-defense. Self-defense is a
complete defense and if it is established, you must find the
defendant not guilty. The State has the burden of
disproving self-defense by proof beyond a reasonable doubt.

If you have a reasonable doubt of the defendant's guilt
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after considering all the evidence, including the evidence
of self-defense, then you must find the defendant ngt
guilty. On the other hand, if you have no reasonable doubt
of the defendant's guilt after considering all the evidence,
including the evidence of self-defense, then you must find
the defendant guilty. |

Ladies and gentlemen, the following élements are
required to establish self-defense. First, the defendant
must be without cause in bringing on the difficulty. If the
defendant's conduct was the type which was reasocnably
calculated to and did provoke a deadly assault, the
defendant would be at fault in bringing on the difficulty
and would not be entitled to an acquittal based on self-
defense.’

‘'Ladies and gentlemen, self-defense is not available to
a person who uses 1anguage which is so contemptuous that a
reasonable person would expect it to bring on a physical
encounter, and which ‘did actually contribute to that
physical éncounter,

| The second elemént of self-defense is that the

defendant was actually in imminent 'danger of death, or
serious bodily injury, or that the defendant actually
believed he was in imminent danger of death or serious
bodily injury. If the defendant was actually in imminent

danger,iit‘must be shown that the circumstances would have
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warranted a person of,ordinary‘fi;mness_and courage to
strike the fatal blow to prevent death or seriqus bodily
injury. If the defendant believed he was in imminent danger
of death or serious bodily injury, it must be shown that a
reasonable and prudent person of ordinary firmness and
courage would have had that same belief.

Now, in deciding whether the defendant actually was, or
believed he was, in imminent danger of death or serious
bodily inﬁury, you should consider all the facts and
circumstances surrounding the crime, including the physical
condition and characteristics of the defendant and the
victim.

The defendant does not have to show that he was

actually in danger. It is enough if the defendant believed

fhe was in imminent danger and a'reasonably prudent person of

ordinary firmness and courage would have had that same
belief.

The defendant has the right to act on appearances, even
though the defendant's beliefs may be mistaken. It is for
yéu, the jury, to decide whether the defendant's fear of
immediate danger of death or serious bodily injury was
reasonable and would have been felt by an ordinary person in
the same situation.

Ladies and gentlemen, words accompanied by hostile acts

may, depending on the circumstances, establish Self-defense.
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Any evidence pf'pr;or.difficglty between the defendant and
the victim may be considered in deciding whether a threat
existed, whether the defendant had a reason to believe'a
threat existed, and how serious that threat was. The
relative sizes, ages, and weight of the defendant and the
victim may be considered in deciding the appearance or
actual need for force in self-defense and the amount of
force needed. Ladies and gentlemen, the threats made by the
victim may be considered in determining whether the
defendant actually was or believed he was in imminent
danger.'

No#, the final element of self-defense ig the defendant .
had no other probable way to avoid the danger of death or
serious bodily injury, than to act as the defendant did in
the particular instance. Ladies and gentlemen, if the
defendant was on the premises, the defendant héd ho daty to
retreat before acting in self-defense.

Additionally, ladies and gentlemen, & person cannot be
réqﬁired to make an exact calculation as to the degree or
amount of force which may be needed to avéid death or
serious bodily injury. Therefore, in self-defense, the
deferidant has the right to use the force needed to avoid
death or serious bodily harm. The force used in self-
defense does not have to be limited to the degree or amount

of force used by the victim. The defendant has the right to
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use so much force as appears to be necessary for complete

self protection, in which a person of qrdinary reason and

firmness would have believed he needed to prevent death or
serious bodily harm.

Madame Foreperson, and members of the jury, as you
retire to begin your deliberations in this case, I wish to
express the hope that each of you will understand and be
mindful of the importance of your duty here today. You're
not called upon very often to serve as jurors and that
proper performance of that duty reqguires that each of you
will reach the heights of freeing your mind of all improper
influences.

You've observed during the trial of this case the
presiding officer is always addressed as Your Honor. The
reason is that the Court is entrusted with the honor of this
community, the honor of this state, and the honor of this
country in seeing that every case tried here in this
courthouse receives fair and impartial justice. Now, you,
the jury, are taking into your care and keeping the honor of
this community, the honor of this state, and the honor of
this country.:

Now, ladies and gentlemen, please don't get the idea
that I;m trying to tell you or ‘intimate to you how I think
you should decide this case. As I've already told you,

under the laws of our state, ybu are the sole judge of all
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facts, and it would be highly }mproper for me to influence
you in that duty.

However, ladies and gentlemen, I am vitally concerned
that when a verdict's been reached, as the result of the
twelve of y’all going back there, and confining your
consideration to the evidence and the law that youfve heard
in this courtroom, when fairly and partially, which I have
every confidence you will. Ladies and gentlemen, everyone
is entitled to justice in this case, both the State and the
defense, and you owWe no support or sympathy to anyone. The
Court is of the copinion that whatever verdict you reach in
this case will represent truth and justice for all parties
concerned.

Now, Madame FKoreperson, I remind you, your verdict must

be unanimous. It must be the verdict of all 12 jurors. And
to that end, my law clerk has prepared a verdict form. It
has the case caption on it, The State of South Carolina,
County of Jasper, and it reads: The State of South Carolina
versus Antonio Demazio Scott. And it has two Questions.
The first is: We, the jury, unanimously find the following:
as to Indictment Number 2011-GS-27-192, the charge of
murder, we, the jury, unanimously find the defendant Antonio
Demazio Scott not guilty or guilty.

Ladies and gentlemen, pléase don't infer by the order

that I put "not guilty" or "guilty" on the verdict form has




e - = - N VY N S

| S T S TR % TR N TR % TN N, T TS S S T L . T T St S
LY T "L I o I =Y - T - - B [ » N 7, TR A VS B & A =

221

221

any significance. 1In each trial, I just reverse them.

Ladies and gentlemen, there goes on the question that
says, 1if you find the defendant is gullty of murder, you are
to stop your deliberations. Madame Foreperson, you would
sign the verdict form and knock on the door and we will
accept you in.

However, ladies and gentlemen, 1f yvou find the
defendant is not guilty of murder, you may then go on to
consider whether or not he has committed the lesser-included
offense of voluntary manslaughter. And it goes on to ask,
as to Indictment Number 2011-GS-27-192, the charge of
voluntary manslaughter, we, the jury, unanimously find the
defendant Antonic Demazio Scott, and again, either not
guilty or guilty. And I remind you, there is a place for
the foreperson to sign the verdict form and then date 1it.
Bgain, when you have reached a verdict, please knock on the
jury room door and we're going to accept you back here to
read your verdict.

Madame Foreperson, and members of the jury, for thé
very last time, I'm going to send you back to your jury room
and I'm going to ask you not to begin your deliberations.

If there's something further the attorneys would like me to
charge you on the law, I'm going to bring you back out here
and chérge you, If there is not, ladies and gentlemen, I'm

going to send the verdict form, along with any other
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evidence that's been entered into this case, and that will
be your signal to begin your deliberations. All right?

Ladies and gentlemen, I will also tell you that while
we have had a court reporter here during the entire trial of
this case, we do not have a transcript of the case. 8o, for
iﬁstance, you wanted to have a certain testimony repeated or
heard, what we can do is bring you in here and replay it for
you on the audio system; all right?

Additionally, if there's any portion or all of my
charges that you would further like to hear again, I will do
the same thing. Bring you back out here and I will re-read
it for you. All right?

Again, I'm going to send you back to your jury room. I
want to tell you how much I appreciate your attention.
Again, do not begin your deliberation until either we bring
you back here and further charge you or I send you the
verdict form and the evidence. All right? Thank you. You
are excused,

{1:00 P.M., 12-7-11, WHEREUPON, THE JURY EXITS THE
COURTROOM AND THE FOLLOWING PROCEEDINGS ARE HELD ON THE
RECORD.)

THE COURT: Any exceptions or additions to the charge
from the State?

ASST. SOL FERGUSON: No, ma'am, Your Honor.

THE COURT: From the defense?
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MR, HUGHES: No, Your Honor.

THE COURT: All right. You both have looked at and
agreed to the verdict form, I think it was back in chambers.
I just want to wverbally, for the record, reiterate that you
have no okjection, is that correct, Mr. Ferguson?

ASST. SOL. FERGUSON: HNo, ma'am, Your Honor.

MR. HUGHES: No, Your Honor.

THE COURT: All right., We'll go ahead, gentlemen.
Let's make sure we have the proper evidence that's going
back.

{(BRIEF PAUSE WHILE EXHIBITS ARE PUT IN ORDER AND
ACCOUNTED FOR. THE VERDICT FORM, ALONG WITH ALT, EXHIBITS
ARE TAKEN BACK TO THE JURY BY THE BAILIFF AND THEY ARE
INSTRUCTED TO BEGIN THEIR DELIBERATIONS.}

{THE COURT RELEASES THE ALTERNATE JURORS FROM THE TRIAL
IN THIS CASE AND FROM THE CQURTROQOM, )

{3:10 PM, 12-7-11, WHEREUPON THE COURT IS NOTIFIED THAT
THE JURY HAS REACHED A VERDICT AND THE FOLLOWING IS HELD ON
THE RECORD.)

THE COURT: Ladies and gentlemen, for those of you that
have been sitting through this trial, I'm going to bring the
jury out to read their verdict. If there is anyone in the
courtroom that cannot contain themselves when that verdict
is read, I'm going to ask you to excuse yourself at this

time. If there is any type of outburst whatscever, the
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1 |deputy is going to take you into custody and we'll re-visit
2 |the issue on Friday. All right? Let's bring them out.

3 THE COURT: Mr. Hughes, go get your client. Thank you.
4 (3:12 P.M., 12-7-11, WHEREUPON, THE JURY ENTERS THE

S CQURTROOM AND THE FOLLOWING IS HELD ON THE RECORD.)

6 THE COURT: All right. 1Is the State ready?

7 ASST. S0L FERGUSON: Yes, ma'am, Your Honor.

8 THE COURT: The defense now ready?

9. MR. HUGHES: Yes, ma'am.

10 THE COURT: Thank you.

11 MADAME CLERK: Madame Foreperson, have you reached a
12 |verdict?

13 MADAME FOREPERSON: Yes,_ma'am, we have.

14 THE COURT: If you will please publish the verdict.

15 MADAME CLERK: The State of South Carolina v. Antonio
16 |Demazio Scott, we, the jury, unanimously find the following
17 las to Indictment Number 2011-GS5-27-0192, the charge of

18 lmurder, we, the jury, unanimously find the defendant,

19 |Antonio Demazio Scott, guilty.

20 THE COURT: Ladies and gentlemen of the jury, if that
21 |was your verdict, will you please indicate by raising your
22 | right hand?

23 (ALL TWELVE JURORS RAISE THEIR HANDS.)

24 THE COURT: All right. Ladies and gentlemen, I'm going
25 |Jto go through and individually poll you. My guestion is
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going to be as follows. I'm going to ask you if this is

your verdict and if this is still your verdict. When your

name is called, just indicate by saying "yes"™ or "no". All

right?
MR.
THE
MR.
THE
MR.
THE
MR.
THE
MR.
THE
MR.
THE
MR.
THE
MR.
THE
MS.
THE
MS,
THE

MS.

GCODALL:
COURT:
GOODALL:
CCURT:
SHIPES:
COURT:
SHIPES:
COURT :
POSTON:
COURT:
POSTON:
COURT :
ILEWIS:
COURT:
LEWIS:
COURT:
GOMEZ:
COURT:
GOME?Z :
COURT:

WILSON:

Vaughn Goodall, is this your verdict?

Yes, ma'am.
Is it still your verdict?
Yes, ma'am.
David Shipes. Sir, is this your verdict?
Yes, ma'am.
Is it still your verdict?
Yes, ma'am.
Arinn Poston. Sir, is this your verdict?
Yes, ma'am.
Is it still your verdict?
Yes, ma'am.
Dometric Lewis. Sir, is this your verdict?
Yes.
Is it still your verdict?
Yes.
Abigail Gomez. Is this your verdict?
Yes.
Is it still your verdict?
Yes.
Rachael Wilson. Is this your verdict?

Yes.
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THE
MR.
THE
MR.

THE

THE

MR,

COURT:
WILSON:
COURT :
NEWTON :
COURT:
NEWTON:
COURT
NEWTON:
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RAYMOND

COURT:

RAYMOND:

COURT:
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Is it still your verdiet?
Yeasa.

Chester Newtcen.

Yes.

Is this your verdict?
Yes, Your Hoenor.,

Is it still your verdict?

Yes; Your Honor.

Kerry Raymond. Sir, is this your verdict?

Yes,
Is it still your verdict?
Yes,

Shirlayne Albergottie, is this your

ALBERGOTTIE: Yes, ma'am.

COURT:

Is it still your verdict?

ALBEERGOTTIE: Yes.

COURT:

ATKEN:

COURT:

ATIKEN:

COURT:

. BIKEN:

COURT :

SMITH:

Louls Aiken?

Yes.

Is this your verdict?

Yes.

Is it still your verdict?

Yes.

Zachary Smith. Six, is this your verdict?

Yes,
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THE CCURT: Is it still your verdict?

MR. SMITH: Yes. |

THE COURT: Robert Priester.

MR. PRIESTER: Yes.

THE CQURT: 1Is this your verdict, sir?

MR, PRIESTER: Yes.

THE COURT: And is it still your verdict?

MR. PRIESTER: Yes,

THE CCURT: Is anything further required of this jury
from the State?

ASST, S50L FERGUSGN: No, ma'am, Your Honor.

THE COURT: From the defense?

MR. HUGHES: WNo, Your Honor.

THE COURT: All right. Ladies and gentlemen of the
jury, I want to thank you for your hard work here this week.

These cases are

understand that

not easy to sit on, and I appreciate and

, particularly when there's a death involved.

But I know you-all have worked hard and you've been very

diligent and we

the defense, we

appreciate that. On behalf of the State and

are grateful for your service. You have

helped us not only resclve this case, but many others that

were on the docket
At this time,
your jury service.

S5cott’s sentencing

this week that are going to be hefore us.
I'm going to go ahead and excuse you from
If you would like to stay for Mr.

. You are welcome to, but, of course, you
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are not required to. Alsc, ladies and gentlemgn; at this
time, ycu are permitted to discuss this case, if you would
like. Sometimes the attorneys, or a witness, may ask you a
question of what you thought about something, and that is
permissible, but you do not have to speak about the case in
any way. If someone wants to ask you a questien and you are
not interested in talking about the case, simply say, "No,
thank you" and go on your way. If someone were to persist, .
I want you to call up to Ms. Bostick's office, give her
their name, and I will take care of them. All right?

So ladies and gentlemen, at this time, I'm going to go
ahead and excuse you. If you would like to leave, now is
the time to go. After that, if you would like, you can
remain and stay where you are. I will sentence Mr, Scott
and then I can excuse you after that as well. 'S0 1f aﬁyone
wants to leéve, again, now is the time to do it. All right?
Does anyone want to leave? Does anyone want to go? All
right.,  Very well. Well, you go ahéad and take a seat. And
if you want to come forward.

- ASST. SOL. FERGUSGN: We have the sentencing sheet
printing, Your Honor.

THE COURT: Thank you.

ASST. SOL. FERGUSON: 1It's in our back office and
coming right up. ‘

THE COURT: Thank you. Obviously, I've tried the case,




-~ R L kW N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

229

229

Mr. Ferguson. I don't think I need to hear too much more
from you.

ASST. SOL FERGUSON: Yes, ma'am.

THE COURT: I do need to know what Mr. Scott's prior
record 1s, though.

ASST. SOL FERGUSON: Yes, ma'am. 1998, minor
possession-of alcohol; 1999, simply assault and battery,
trespassing; 2004, assault and battery of a high and
aggravated nature; 2009, malicious injury to personal
property; 2010, criminal domestic violence, first; malicious
injury to personal property. Later in 2010, cfiminal

domestic violence, second offense. From 2000 in the State

lof New York, criminal possession of a controlled substance,

fifth, attempt to sell. I think that's fifth degree, not
fifth offense. And that is the extent of his criminal
record, Your Honor.

AGENT HERD: Your Honor, if it would please the Court,
he is &dlso presently under probation. 1I'll be serving him
with a citation for the new conviction and financial
arrears. Would you like me to sexrve that now?

THE COURT: If you'd like to serve it now.

AGENT HERD: Your Honor, he's been served with citation
cc27, 11, Numbexr 12. And I'm charging him with violating
condition six, the new conviction. B&and also with his

monetary arrearages at this time.
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THE COURT: All right. And the victim of tﬁe CDV that
het's on probation for, the CDV second, is that Akera Nelson?

AGENT HERD: It is, Your Honor. And she's the daughter
cf the victim in this case.

THE COURT: All right. Mr. Hughes?

ME. HUGHES: Your Honor, you've heard most of his
story. He's 32 years old, father of four. He is actually a
pretty good guy. I've spent a number of hours talking to
him. He has always felt somewhat responsible, even though
he still tells me that it was a‘selfwdefense matter, he did
feel responsible. That's the reason why I wanted the
involuntary, because he did feel responsible for her death;
even though he denies that he caused it, he felt responsible
for it.

Your Honor, we're asking that you show mercy to him. I

understand there is a long road ahead of him; there is in

any sentence. We're asking for the minimum in this matter,
Your Honor. This isn't like -- you heard the facts, he
didn't go searching for the victim; the victim came to him.
There was an altercation. The victim was the aggressor in
some matters. This is not someone who went searching for
his victim.

This is a horrible accident; a horrible mistake that
has taken someone from their family. And we're asking that

you show lenience to Mr. Scett, that you do give him the
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minimum in this. He is 32 years old. He will be an ¢ld man
before he's even eligible for parole, Your Honor.

THE COURT: Anything further from anyone?

AS55T. S50L. FERGUSON: No, ma'am, Ycur Honor.

THE CQURT: Mr. Scott, clearly you have a history of
¢riminal domestic violence and aggression issues with having
a previous ABHAN on the record. The only redemption that I
see in any of what I've heard during the trial of this case
is your attempt when you did realize that Ms. Nelson was
having a severe problem, you did attempt to stop the
bleeding with your shirt, and I do give you some credit for
that. BAgain, a jury's convicted you. Obviocusly, you've
been found guilty of murder. Do we have the sentencing
sheets?

ASST. S0L., FERGUSON: Yes, ma'am.

THE COURT: Indictment Number 2011-192, it is for
murder. The sentence of this Court, that you should be
committed to Department of Corrections for a peried of 30
years. Good luck to you, sir.

MR. HUGHES: Thank you, Your Honor.

AGENT HERD: Your Honor, on the prcobation matter, we
just terminate the probation case and then a civil judgment?

THE CQURT: Absolutely.

ASST. SOL. FERGUSON: Thank you, Your Honér.

MR. HUGHES: Thenk you, Your Honor.
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STATE. OF SOUTH CAROLINA )
) CERTIFICATE

COUNTY OF COLLETON :

I, REBECCA H. HILL, Officizl Court Repcrter for the
Judicial Department of the State of South Carclina, do
hereby certify that the foregcing is a true, accurate and
complete Transcript cof Record of the proceedings had in the
hearing of the captioned case, in the Court of General

T, ' thm'?th
Sessions for Jasper County, South Carolina, on the 5
day of Decemper 2011,

I do further certify that I am neither of kin, counsel,

fnor interest to any party hereto.

April 3, 2012

Rebe H. Hill, (ﬂMYkQQL“

Official Court Reporter,
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. STATE OF SOUTH CAROLINA )
COUNTY OF . Jasper ) 37 -
STATE = VS, )

i Antonio Demazio Scott )
Race: B Sex: M Age: 33 )
pop: I s+ N )
Address: [JiShadetree St )
City,State,Zip: idoeland, SC 29936-9132 )
DL#: SID#: )
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In disposition of the said indictment comes now the Defendant who was
TO: Murder / Murder
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235235
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_2C) State Department of Corrections, [] County Detention Center,
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and/or 1o pay a fine of T ; providedThat upon the service of ——  days/months/years and/or payment
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months/years and su%}gct to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probation, which are incorporated by reference.
] NCURRENT or [.] CONSECUTIVE to sentence on;

The Defendant is to be given credit for time served pursuant to 5.C. Code

by the State Depariment of Corrections.

"§724-13-40 10 be calculated and applied

] The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Codeti17-25-135.

Pursuant to 18 U.S.C Section 922.it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal

Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.
SPECIAL CONDITIONS:
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14-1-211¢(AX2) (DUI Surcharge) 3100 - .
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STATEMENT OF ISSUE ON APPEAL

Whether the trial court reversibly erred by failing to instruct the jury with
involuntary manslaughter where there was evidence in the record indicating the knife wound
to the deceased’s neck was unintentionally caused by Appellant’s defensive martial arts

maneuver while he was acting in self-defense?
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STATEMENT OF THE CASE

Appellant Antonio Scott was indicted on April 19, 2011 by the Jasper County grand
jury for murder. R. 28, lines 2-9; R. 202 (Indictment). His case proceeded to trial before the
Honorable Carmen T. Mullen and a jury from December 5th through 7th, 2011. R. 1.
Robert Hughes (Counsel) represented Appellant, while Robert Ferguson represented the
State. R. 1.

The jury found Appellant guilty as charged. R. 193, lines 15-23. The trial court

imposed a sentence of thirty years. R. 200, lines 16-19; R. 204 (Sentence sheet).
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STATEMENT OF THE FACTS

Appellant Antonio Scott was at the apartment of his sister, Shareema Behlin
(Behlin), on the evening of March 20, 2011. Specifically, he was waiting for his son’s
rhother, Akera Nelson (Akera), to drop his son off with him. R. 86, line 10—R. 87, line 13.
Unknown to Appellant or Behlin, Akera’s mother, Cynthia Nelson (Nelson), accompanied
Akera in her vehicle. Shortly after Akera arrived, Nelson’s mother entered Behlin’s
apartment uninvited, and began cursing Appellant. Speciﬁcally, Nelson told Appellant,
“mother fucker, I’'m tired of you beating on my daughter.” R. 87, line 20—R. 88, line 19; R.
92, lines 15-21; R. 93, lines 10-13. The two argued in the apartment while Akera, Belin,
and Child stood by. R. 108, lines 1-24.

According to Akera, Appellant struck Nelson on the right side, and neither Akera
nor Behlin saw a weapon in Appellant’s hands at that time.! R. 88, line 17—R. 89, line 23;
R. 106, lines 4-5; R. 107, lines 9-12; R. 107, line 21; R. 108, lines 15-16. According to
testimony from Investigator Daniel Litchfield (Litchfield), of the Ridgeland Police
Department, Appellant later confessed to him that Nelson pulled something shiny and silver
from her pocket during the argument, and came towards Appellant.? R. 99, line 12—R. 100,
line 1. Appellant stated he stepped to the side and performed a martial arts move, pushing

Nelson’s elbow up, which in turn caused Nelson to be stabbed in the throat.> R. 100, lines

! Although Akera stated she saw a knife in Appellant’s hand when she entered the
apartment, she did not see a knife when Appellant struck Nelson. Behlin testified that
Appellant hit Nelson with the inside of his hand. R. 88, lines 3-21; R. 108, lines 15-16.
Akera also testified that the apartment was not dark, but well lit. R. 89, line 24—R. 90,
line 3.

2 Appellant turned himself in to authorities. R. 102, lines 8-12.

3 Litchfield demonstrated this maneuver before the jury. R. 100, lines 4-21.
5
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1-3. Litchfield also testified on cross-examination that he knew Appellant’s father, who had
a black belt in martial arts, and that Appellant’s father taught Appellant. R. 102, line 23—R.
103, line 1.

Nelson fell to the couch in Behlin’s apartment, and Appellant used his own shirt to
apply pressure to the cut on the left side of Nelson’s neck at the jaw line. R. 91, lines 2-5; R.
106, lines 10-17; R. 108, lines 15—R. 109, line 22. When police arrived, Appellant left out
the back, and Akera followed after. R. 91, lines 6-9; R. 94, lines 3-9. Nelson was taken to
the hospital, and was declared brain dead at 10:05 pm on March 21, 2011. R. 113, lines 16-
1’8. |

Dr. Lee Marie Tormos (Dr. Tormos) was the forensic pathologist who autopsied
Nelson on March 24, 2011. R. 118, lines 2-7. She confirmed that Nelson died from blood
loss due to the single stab wound to the neck. R. 118, lines 12-13; R. 123, lines 20-22.
Although Dr. Tormos categorized the death as a homicide, she agreed the wound was
consistenf with accident as well. R. 125, line 4-5; R. 132, lines 12-15. Furthermore, on
cross-examination, Dr. Tormos confirmed that there were no defensive wounds on Nelson.
R. 126, lines 2-14. Finally, after demonstrating the martial arts maneuver with Counsel, Dr.
Tormos confirmed that the movement demonstrated could have accidentally inflicted the
wound to Nelson, and that there would be no marks on Nelson’s wrist or arm.* R. 127, line
2—R. 128, line 22.

During discussions regarding jury instructions, Counsel sought, infer alia,

instructions on self-defense and involuntary manslaughter. R. 146, line 1—R. 147, line 23;

4 Contrary to the State’s assertion at trial, Dr. Tormos also indicated that Counsel did not
move her wrist during the demonstration, but that the movement of her forearm by Counsel
could have resulted the wound to Nelson. R. 130, lines 18-23.

6
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R. 149, line 1—R. 151, line 25. The trial court ultimately charged self-defense and
voluntary manslaughter, yet refused to give an instruction on involuntary manslaughter. R.
153, line 12—R. 154, line 13; R. 183, line 6—R. 188, line 4. Specifically, the court
acknowledged that evidence of struggle over a weapon between the defendant and victim is
sufficient for submission of an involuntary manslaughter jury instruction to the jury. R. 149,
lines 1-8. The court interpreted the defense to be that Appellant performed a martial arts
- move to avoid being hit himself or hurt in some way. R. 147, lines 13-15; R. 149, lines 9-
14. Thus, the trial court stated the following:

I don’t see—if either what he did was self-defense or—and

you have to believe one way or the other, either he came

with a knife or she came with a knife. 1 mean, that’s the

problem I have with that. I don’t see how criminal

negligence, what he did—I mean, I don’t see how under any

circumstances he could be criminally negligent.
R. 149, lines 19-25 (emphasis added). The State then argued that it did not “see how you
could act in self-defense in a criminally negligent way, because it is an intentional act,”
to which the trial court agreed, “Right.” R. 151, lines 20-22 (emphasis added).

Counsel explained that Litchfield’s testimony regarding Appellant’s martial arts
move, which was also demonstrated with Dr. Tormos, not only was possible, but also was
what directly caused the death of Nelson. R. 150, lines 1-8. The trial court held “[t]hat
would be purely self-defense.” R. 150, line 9.

The jury found Appellant guilty of murder, and the trial court imposed a sentence of

thirty years. R. 193, lines 15-23; R. 200, lines 16-19; R. 204 (Sentence sheet).

This appeal follows.
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ARGUMENT
The trial court reversibly erred by failing to instruct the jury with involuntary
manslaughter where there was evidence in the record indicating the knife wound to
the deceased’s neck was unintentionally caused by Appellant’s defensive martial arts
maneuver while he was acting in self-defense.

The trial court erred by failing to charge involuntary manslaughter where
evidence was present indicating Appellant unintentionally caused Nelson’s death without
malice while engaged in the lawful activity of self-defense with reckless disregard for the
safety of others. Investigator Litchfield testified that Appellant was taught martial arts by
his father, who was a black belt, and that Appellant demonstrated the maneuver in
question for Litchfield when interviewed. Litchfield also demonstrated this move for the
jury, as did Dr. Tormos with the assistance of Counsel. Even with the knife in Nelson’s
hand rather than Appellant’s, the martial arts maneuver that Appellant executed on
Nelson could have unintentionally caused the fatal wound to the left side of Nelson’s
neck, consistent with a verdict of involuntary manslaughter.

The law to be charged is’ determined from the evidence presented at trial. State v.
Knoten, 347 S.C. 296, 302, 555 S.E.2d 391, 394 (2001). Reversible error is committed if
the trial court fails to give a requested charge on an issue raised by the evidence. State v.
Hill, 315 S.C. 260, 262, 433 S.E.2d 848, 849 (1993). Moreover, when determining
whether the evidence requires a charge on a lesser included offense, the court views the
facts in the light most favorable to the defendant. See Knoten, 347 S.C. at 302, 555
S.E.2d at 394 (providing a court must view the facts in the light most favorable to a

defendant when determining if evidence required a charge on the lesser included offense

of involuntary manslaughter).
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“Importantly, our courts have long emphasized that to warrant a court's
eliminating the offense of manslaughter, it should very clearly appear that there is no
evidence whatsoever tending to reduce the crime from murder to manslaughter.” State v.

Brayboy, 387 S.C. 174, 180, 691 S.E.2d 482, 486 (Ct. App. 2010); see also State v. Cole,

338 S.C. 97, 101, 525 S.E.2d 511, 513 (2000); State v. Burriss, 334 S.C. 256, 265, 513

S.E.2d 104, 109 (1999); Casey v. State, 305 S.C. 445, 447, 409 S.E.2d 391, 392 (1991j.
Thus, a request to charge a lesser-included offense is properly refused only when there is
no evidence that the defendant committed the lesser rather than thé greater offense.
Casey, 305 S.C. at 447, 409 S.E.2d at 392.

Involuntary manslaughter is the unintentional killing of another without malice,
but while engaged in an unlawful activity not naturally tending to cause death or great
bodily harm; or (2) the unintentional killing of another without malice, while engaged in

a lawful activity with reckless disregard for the safety of others. State v. Crosby, 355 S.C.

47, 51-2, 584 S.E.2d 110, 112 (2003); see also State v. Light, 378 S.C. 641, 648, 664

S.E.2d 465, 468 (2008); Burriss, 334 S.C. 256, 265, 513 S.E.2d 104, 109 (1999). Further,

evidence of a struggle over a weapon between a defendant and victim supports

submission of an involuntary manslaughter charge. Tisdale v. State, 378 S.C. 122, 125,

662 S.E.2d 410, 412 (2008) Casey, 305 S.C. at 447, 409 S.E.2d at 392.

Moreover, “a self-defense charge and an involuntary manslaughter charge are not
mutually exclusive, as long as there is any evidence to support both charges.” Light, 378
S.C. at 650, 664 S.E.2d at 470. Thus, “when there is a factual issue as to whether the

[killing] was committed intentionally in self-defense or was committed unintentionally, then
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the defendant is entitled to both charges as there is ‘any evidence’ to support each charge.”
Id. 378 S.C. at 651, 664 S.E.2d at 470.

In the case at bar, evidence is present in the record which, when viewed in the
light most favorable to Appellant, supports the charge of involuntary manslaughter. First,
the testimony of Litchfield and Dr. Tormos readily indicate that Nelson’s death may have
been unintentionally caused. Appellant’s statement to Litchfield indicated that Appellant
reacted to a knife attack by Nelson. R. 99, line 12—R. 100, line 1; R. 100, lines 1-3.
Litchfield also indicated that Appellant had martial arts training from his father, but was
not certain regarding the level of Appellant’s skill. R. 102, line 23—R. 103, line 1.

Additionally, Dr. Tormos testified that the wound to Nelson’s neck could have
been accidental. R. 125, line 4-5; R. 132, lines 12-15. More importantly, after going
through the in-court demonstration of the martial arts maneuver with Counsel, Dr.
Tormos indicated that it was indeed possible for the wound to Nelson’s neck to be
inadvertently caused by such a move. R. 127, line 2—R. 128, line 22.

Second, the record contains evidence that Appellant was engaged in the lawful

activity of self-defense at the time Nelson was unintentionally killed. See, e.g., Light,

378 S.C. at 649, 664 S.E.2d at 469 (explaining the elements of self-defense). As Akera
stated, Appellant did not know Nelson was coming with her to drop off Appellant’s son.
Also, Nelson unexpectedly entered Behlin’s apartment and began cursing and arguing
with Appellant. R. 87, line 20—R. 88, line 19; R. 92, lines 15-21; R. 93, lines 10-13. As
Litchfield indicated, Appellant stated he saw Nelson take out a shiny silver object from
her pocket and come at him with it. R. 99, line 12—R. 100, line 1. Therefore, under these

circumstances, Appellant was without difficulty bringing on the difficulty, and had the

10
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right to act on the appearances that he was being attacked by Nelson with a knife. See,

e.g., State v. Nichols, 325 S.C. 111, 117, 481 S.E.2d 118, 121 (1997) (citing State v.

Jackson, 227 S.C. 271, 87 S.E.2d 681 (1955), and State v. Rash, 182 S.C. 42, 188 S.E.2d
435 (1936). In response, Appellant performed a martial arts maneuver, apparently not
only intendéd to get out of the way of an attack, but also to counter attack. R. 100, lines
1-3. Accordingly, Appellant was engaged in the lawful activity of self-defense at the
time he caused Nelson to be stabbed in the neck.

Third, evidence is present in the record indicating Appellant’s martial arts move
was conducted with reckless disregard for the safety of others. Specifically, Dr. Tormos
confirmed that the movement ‘demonstrated could have inflicted the wound to Nelson, and
that the wound could have been accidental. R. 127, line 2—R. 128, line 22. Additionally,
pursuant to Appellant’s statement to Litchfield, the maneuver performed was in response to
a knife attack and specifically would have handled the forearm of Nelson’s knife-wielding
arm. R. 99, line 12—R. 100, line 1; R. 100, lines 1-3. As a re'sult, such testimony is
evidence of a physical struggle between Appellant and Nelson with the knife. Accordingly,
Appellant was entitled to a jury instruction on the lesser-included offense of involuntary

manslaughter, and the trial court reversibly erred by failing to do so. See, e.g., Tisdale,

378 S.C. at 125, 662 S.E.2d at 412; Casey, 305 S.C. at 447, 409 S.E.2d at 392.
Furthermore, the trial court’s concern that it could not charge both self-defense
and involuntary manslaughter under the circumstances of this case was also erroneous.
The South Carolina Supreme Court has already held that “a self-defense charge and an
involuntary manslaughter charge are not mutually exclusive, as long as there is any

evidence to support both charges.” Light, 378 S.C. at 650, 664 S.E.2d at 470. As indicated

11
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above, evidence was present in the record supporting both a self-defense charge—which the
trial court gave—and an involuntary manslaughter charge—which the court did not give.
Therefore Appellant was entitled to both charges of self-defense and involuntary
manslaughter because there was a factual issue for the jury to determine as to whether the
killing was committed intentionally in self-defense or was corhmitted unintentionally.” Id.
378 S.C. at 651, 664 S.E.2d at 470.

Finally, Appellant was prejudiced by the trial court’s failure to give an
involuntary manslaughter jury instruction. Appellant’s defense was not that his actions
did not result in Nelson’s death; rather, Appellant’s defense was that he was either
justified in killing her, or that his reckless actions unintentionally resulted in her death.
However, Appellant was denied the opportunity to have the jury consider a lesser-included
offense when deliberating his case. See, e.g., Hill, 315 S.C. at 262, 433 S.E.2d at 849
(stating reversible error is committed if the trial court fails to give a requested charge on
an issue raised by the evidence). Thus, Appellant was prejudiced by the trial court’s
refusal to charge involuntary manslaughter. As a result, Appellant seeks reversal of his

conviction, and a new trial granted.

12



249

CONCLUSION

For the foregoing reasons, Appellant Antonio Scott respectfully requests reversal of

his conviction, and remand for a new trial.

Respectfully submitted,

24N . Tt
14" Benjamin J. Tripp
Appellate Defender

ATTORNEY FOR APPELLANT

This 13th day of June 2013.
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APPELLANT’S STATEMENT OF ISSUE ON APPEAL

Whether the trial court reversibly erred by failing to instruct the jury with involuntary

manslaughter where there was evidence in the record indicating the knife wound to the victim’s

neck was unintentionally caused by appellant’s defensive martial arts maneuver while he was

acting in self-defense?

iv
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STATEMENT OF THE CASE

On March 20-21, 2011, appellant Antonio Scott murdered Cynthia Nelson in Ridgeland,
S.C. (R. pp. 28, 29, 193-97). Appellant was arrested on March 21, 2011 for Nelson’s murder.
(R. pp. 98-104). Appellant was subsequently indicted on April 11, 2011 by the Jasper County
grand jury for murder (2011-GS-27-216). (R. pp. 1, 28, 29, 33, 34). Appellant was represented
by Robert Hughes, Esquire. (R. p. 1). Appellant proceeded to trial December 5-7, 2011 before
the Honorable Carmen T. Mullen and a jury. (R. pp. 1, 193-200). At the conclusion of the trial,
the jury found appellant guilfy of murder. (R. pp. 193-97). Judge Mullen sentenced appellant to

thirty (30) years imprisonment for murder. (R. pp. 197-200).




RESPONDENT’S STATEMENT OF FACTS

On the night of March 19, 2011, the victim Cynthia Nelson (“Cynthia”) called police in
reference to appellant, Antonio Scott, her daughter’s boyfriend and the father of Cynthia’s
grandchild, being outside the front door of her apartment trying to break in. (Tr. pp. 98-99).
Cynthia was outside her home in her car when she witnessed appellant at the front door of her
apartment and called police using her cell phone. (R. pp. 17-23, 71-73). Ridgeland City Police
Officers Kevin Smith and Rob Nelson responded to the scene; however, by the time the officers
arrived appellant was gone. (R. pp. 71-72). When appellant realized the victim had called
police, he threw away the knife he was carrying and hid in a nearby garbage dumpster. (R. pp.
72, 75-85). At Cynthia’s request, Officer Smith searched her home to make sure appellant was
not in her home and it was safe for Cynthia to enter. (R. p. 72-73). Officer Smith eventually
talked to appellant on the phone, and appellant admitted he had called Cynthia. (R. p. 72).

The following day, March 20, 2011, Ms. Monique Chester, a resident of Baytree
Apartments, was attending a wake at a residence located behind Baytree Apartments. The wake
was for appellant’s cousin who had recently died. While there, Ms. Chester overheard appellant
talking about what had occurred the previous evening. Appellant told a fellow family member
that he had tried to kill Cynthia the night before, but she had called the police. Appellant stated
he had hid in a dumpster to avoid being arrested by police, and he had thrown the knife
somewhere. Appellant also stated that the next time he saw Cynthia he was going to stab her.
(R. pp. 75-85).

On the same date, March 20, 2011, the victim’s daughter, Akera Nelson (“Akera”) and

Cynthia drove to appellant’s sister’s (Shareema Behlin’s) apartment because appellant had
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requested that the victim’s daughter (Akera) bring their son to him at his sister Shareema’s
apartment. Shareema also lived in Baytree Apartments. Akera and the child entered Shareema’s
apartment. Cynthia remained in the vehicle. Cynthia’s daughter, Akera, saw a knife in
appellant’s hand when she entered Shareema’s apartment and appellant got up of the couch.
Appellant knew Cynthia was outside in the vehicle and stated to Akera with the knife in his
hand: “Is this how you wanna do things?” “You gonna let your mom come between us?” Akera
told appellant: “Its not that serious. Chill out.” Akera continued to try and calm appellant down
and while doing so put her son down on a chair. About one (1) minute later, Cynthia got out of
the car and entered the apartment where her daughter and grandson were, and Cynthia told
appellant she was not going to put up with him beating her daughter any more.1 (R. pp. 86-98,
105, 108, 115-25, 154-58, 160-161).

Appellant started arguing with Cynthia. At this point, Akera could no longer see the
knife in appellant’s hand. Akera then witnessed appellant strike Cynthia one (1) time in the
face/neck area with his fist. Appellant’s sister, Shareemé, testified at trial that appellant struck
the victim in the face/neck area with the open part of his hand. Neither woman saw appellant
and Cynthia wrestling or tussling before appellant struck Cynthia. They were just arguing. After
appellant struck Cynthia, Cynthia then staggered forward and collapsed on the couch in the
living room unable to speak. Blood was pouring from Cynthia’s neck It was subsequently
discovered that appellant had not just struck Cynthia with his fist but had actually stabbed her
with the knife. The knife wound penetrated Cynthia’s neck approximately two (2) and one half

(2) inches and was stopped by a bone in her neck. The knife wound severed an artery in

Appellant was on probation at the time of trial for CDV 2" Offense. Akera was the victim in that offense.




Cynthia’s neck resulting in a severe loss of blood, cardiac arrest, and eventual death.2 (Tr. pp.
114-26, 135, 138, 145-55, 85-89, 91-92).

Cynthia’s daughter, Akema, then went in the kitchen, obtained a mop handle and swung
it at appellant because he had attacked her mother. When Akera stopped swinging at appellant
with the handle, appellant took off his shirt and used it to try to stop the bleeding from Cynthia’s
neck. Appellant then fled the scene going behind Baytree Apartments in the direction of where
the wake had been the day before. Akera followed appellant but did not leave the scene. (R. pp.
86-98).

Appellant’s sister, Shareema, called 911. (State’s Ex. 1, 1¥ call, R. pp. 38-44). On the
911 tape, appellants’ sister can be heard telling someone to the effect “you better get out of
here.” (State’s Ex. 1, 1% call). Appellant’s sister was asked by the 911 operator what happened
to the victim and Sharema stated someone stabbed her in the neck. (State’s Ex. 1, 1% call).
When appellant’s sister was specifically asked who stabbed the victim, she did not answer. She
then stated she needed to walk outside the home. Sharema then became belligerent with the 911
operator. (State’s Ex. 1, 1% call).3

The victim’s daughter, Akema, then called 911. (State’s Ex. 1, 2™ call, R. pp. 38-44).
She informed the 911 operator her boyfriend, appellant Antonio Scott, had struck her mother

with his fist but she did not know what he had in his hand at the time. She informed the 911

2

The victim, Cyntia, was first taken by E.M.S. to a local hospital and then, because of her condition, she was
transported to a hospital in Savannah, Georgia. She died there on March 21, 2011 as a result of the stab wound to
her neck just below the ear. (Tr. pp. 72-86, 140-55).
3

When police responded one (1) of the officers was wearing a body camera that showed the jury exactly
what occurred when police arrived at the scene. (State’s Ex. 2, Video). Police attempted to interview appellant’s
sister Shareema but she was not cooperative in the initial investigation. The victim’s daughter, Akera, was present
at the scene and was cooperative and related to police how appellant had attacked her mother. (State’s Ex. 2,
Video).
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operator that her mother was bleeding profusely. She also gave police a description of appellant
and where he had run to. (State’s Ex. 1, 2" call). (R. pp. 86-98, 105, 108, 115-25, 154-58, 160-
61)

When police arrived at the scene, appellant had already fled behind the apartment.
Officer Rob Nelson went behind the apartment looking for appellant. When he approached a
gfoup of people behind the apartment complex [appellant’s family] asking if they had seen
appellant and where he had fled, the individuals told Officer Nelson to leave. The murder
weapon, the knife, was never found. (R. pp. 86-98, 105, 108, 115-25, 154-58, 160-61).4

Appellant was subsequently arrested on Mafch 21, 2011 and charged with attempted
murder.5 He was interviewed by police. Appellant claimed the victim, Cynthia, came to the
apartment with a knife and attempted to stab him, whereupon he used, for lack of a better word,
a martial arts move to block the attempted: stab, which resulted in the victim stabbing herself in
the face / neck with the knife. Appellant asserted that as the victim came at him with her knife,
he side-stepped her and pushed her elbow up and she stabbed herself with the knife still in her
hand. (R. pp. 95-104). Investigator Daniel Litchfield testified that appellant stated as follows:

He [appellant] told us he was there. He had an altercation, a verbal argument with

Cynthia Nelson. During this argument, he stated that Cynthia Nelson pulled something

shiny and silver out of her pocket, went towards him, and he stepped to the side and did a

- - for lack of a better term, a martial arts move, pushing her elbow up, causing her to

stab herself in the throat.

Q: Now, did he physically show you how this occurred?

A: Yes, sir.

4
Police interviewed the victim’s daughter, Akera, at the scene and she gave police a statement regarding
what had occurred. Appellant’s sister, Shareema, would not give police a statement. (State’s Ex. 2).
5
The victim died later that day and the charge was upgraded to murder. (R. pp. 95-104, 110-25).




OFFICER LITCHFIELD: Be okay, Judge?

THE COURT: Sure.

A: Now, mind you, he was handcuffed, but he said he was standing there. She reached
into her pocket, and when she went towards him, he said he did this and this. In other
words, her arm went by him and he pushed the arm and she stabbed herself in the neck.

That was his statement.

(R.p.99,1In.22 - p. 100, In. 15). Investigator Litchfield further testified appellant admitted he

and the victim exchanged words before she was killed. (R. p. 100). And, appellarit was

confronted with what Ms. Chester had related he had said at the wake the day before Cynthia’s
murder. Investigator Litchfield related appellant denied he had ever threatened the victim
before, but admitted that he and the victim had argued before and they did not like each other.
(R. p. 101). Investigator Litchfield further testified that police interviewed others regarding
Cynthia’s death but they were unable to find anyone to corroborate his claim that Cynthia was
the aggressor in the incident. (R. p. 101).6

At the close of the trial, based on the evidence, Judge Mullen charged the jury on the
crimes of murder and the lesser included offense of voluntary manslaughter. The trial judge also
charged the jury on the complete defense of self-defense. Judge Mullen also instructed the jury
that they could return a verdict of not guilty if the State failed to meet their burden of proof. The
trial judge did not charge the jury on the offense of involuntary manslaughter or the defense of

accident finding they were not applicable under either the factual scenario testified to by the

6

Appellant did not testify at trial. After the State rested, appellant presented no evidence. (R. p. 138).
Akera also testified appellant, prior to trial, attempted to persuade her give false testimony that he was trying to stab
her, Akera, and her mother jumped between them and was accidentally stabbed. Akera refused to testify falsely for
appellant.
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State or appellant’s version of events. (R. pp. 134-36, 138-54).7 On appeal, appellant only
challenges the trial judge’s declining to instruct the jury on involuntary manslaughter.
ARGUMENT

Judge Mullen did net err in declining to charge involuntary

manslaughter, where taking the evidence in the light most

favorable to the defendant, the victim always had the knife in

her possession and appellant was acting in self-defense when he

blocked the victim’s knife with a defensive move causing the

victim to stab herself with the knife that was always in her

hand.

At trial, given the evidence in the record, Judge Mullen appropriately charged the jury on
the defense of self-defense. Appellant asserts on appeal that Judge Mullen erred in refusing to
charge the jury on involuntary manslaughter. Appellant is wrong. Judge Mullen did not err in
refusing to instruct the jury on involuntary manslaughter.

What Occurred Below

The charge conference took place over the last two (2) days of trial. (R. pp. 134-36, 138-
54). Appellant requested a charge of involuntary manslaughter arguing the jury could find he
acted recklessly or negligently while acting in self-defense.8 Appellant’s counsel eventually
admitted his request for an involuntary manslaughter instruction was based on the fact that the

trial judge was going to instruct the jury on murder, voluntary manslaughter, and not guilty

(based on self-defense) and counsel believed the jury would compromise on voluntary

7

Appellant admitted below the defense of accident was not applicable to the facts of this case and withdrew
his request for a charge on the defense of accident. (R. p. 145, 1l. 9-25).
8

Appellant’s counsel argued, although he did not know, there might have been a different defensive move
his client could have used rather than the one described by appellant to police; therefore, he was recklessly acting in
self-defense and was entitled to an involuntary manslaughter charge. (R. p. 150, 11. 1-8). However, there was no
testimony at trial that there was some alternative defensive move or maneuver appellant could have used. (R. pp.
134-200). Further, there was no testimony appellant had any formal training or was an expert in martial arts. In
fact, the only testimony was his father, who was a black belt, had taught him some martial arts moves.




manslaughter if they were not given a 4th option of involuntary manslaughter as well. (R. p. 147,
1. 5-12, R. p. 150, 11. 16-22). The Solicitor pointed out to the Court that jury instructions must be
based on the evidence in the record and not on defense counsel’s strategic concerns about what
the jury might or might not do with only three (3) choices. (R. p. 152, In. 20 - p. 153, In. 3).
Judge Mullen even recessed overnight so she could study the matter further and so counsel could
provide her with any authority supporting a charge on involuntary manslaughter. The following
day, after receiving authority, reviewing the same, conducting further research, and hearing
further argument on the issue, Judge Mullen determined charging involuntary manslaughter on
this record would not be approﬁriate. (R. pp. 148-54). Judge Mullen thereafter instructed the
jury on murder, voluntary manslaughter, and self-defense. As previously stated, the jury
convicted appellant of murder.
The Lack of Merit of this Issue
Standard of Review

The conduct of a criminal trial is left largely to the discretion of the trial judge, and this
Court will not interfere unless the rights of the appellant were prejudiced. Sta_tqy._Bg_i_c_lg@, 278
S.C. 447, 448,298 S.E.2d 212, 212 (1982). Therefore, this Court reviews errors of law only and

is bound by the trial court’s factual determinations unless they are clearly erroneous. State v.

Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). In criminal cases, the appellate court sits

to review errors of law only. State v. Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). A

trial court’s decision regarding jury charges will not be reversed where the charges, as a whole,
properly charged the law to be applied. State v. Rye, 375 S.C. 119, 123, 651 S.E.2d 321, 323

(2007). If the instructions given to the jury afford the proper test for determining the issues, the
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failure to give one side’s requested instructions is not prejudicial. State v. Hughey, 339 S. C. 439,

452, 529 S.E.2, 721, 728 (2000).
Jury Charges
“The law to be charged must be determined from the evidence presented at trial.;’ State
v. Cole, 338 S.C. 97, 101, 525 S.E.2d 511, 512 (2000). In determining whether the evidence
réquires a charge of manslaughter, the Court views the facts in the light most favorable to the’
defendant. State v. Byrd, 323 S.C. 319, 321, 474 S.E.2d 430, 431 (1996). For a court to refuse
to charge a jury on manslaughter, there must be no evidence in the record tending to reduce the

crime from murder to manslaughter. State v. Dickey, 380 S.C. 384, 669 S.E.2d 917 (Ct. App.

2008). However, “[a]n instruction should not be given unless it is justified by the evidence.”
State v. Moultrie, 273 S.C. 532, 534, 257 S.E.2d 730, 731 (1979). “Only the law applicable to

the case should be charged to the jury.” State v. Blurton, 352 S.C. 203, 208, 573 S.E.2d 802, 804

(2002). “If a jury instruction is provided that does not fit the facts of the case, it may confuse the
jury.” Id. Furthermore, a trial judge must be cautious in charging a lesser included offense. If a
trial judge improperly charges the jury on a lesser included offense that is not supported by the
facts, and the jury returns a verdict of guilty on the lesser included offense, then upon reversal of
the conviction of the lesser included offense, the Double Jeopardy clause prevents retrial of the
defendant on the greater offense. See Price v. Georgia, 398 U.S. 323 (1970); Gill v. State, 346
S.C. 209, 552 S.E.2d 26 (2001)( discussing fact that prosecution on retrial of greater offense than
that for which defendant was convicted would constitute a violation of the Double Jeopardy

Clause); Bozeman v. State, 307 S.C. 172, 414 S.E.2d 144 (1992)(finding trial counsel ineffective

for falsely informing defendant he could be convicted of murder on retrial if he appealed and




succeeded in vacating his manslaughter conviction). This Court will not reverse the trial court’s
ruling regarding jury instructions unless the trial court abused its discretion. State v. Williams,
367 S.C. 192, 195, 624 S.E.2d 443, 445 (Ct. App. 2005). When the record contains no evidence
to suioport a lesser included offense, a charge on the lesser included offense should not be given.

See State v. Smith, 363 S.C. 111, 609 S.E.2d 528 (Ct. App. 2005), referencing State v. Cooley,

342 S.C. 63, 67-68, 536 S.E.2d 666, 668-69 (2000).

| At trial, there were two (2) versions of what occurred between the appellant and the
victim. The State’s version was appellant had threatened the victim the night before, had stalked
her, and on the date in question, appellant stabbed her one (1) time in the face/neck area with the
knife he had in his possession when the victim and her daughter arrived at his sister’s residence.
Appellant’s version was that the victim brought the knife to his sister’s apartment, tried to stab
him with it, and he used a defensive move and blocked the knife thrust resulting in the victim
stabbing herself with the knife she always possessed. In the State’s version of how the crime
occurred, appellant always had the knife and stabbed the victim intentionally with it. In
appellant’s version of what occurred, the victim always had the knife, and he blocked it while
acting in self-defense, and she stabbed herself. As a result, appellant was not entitled to a charge
of involuntary manslaughter.

While self-defense and involuntary manslaughter are not mutually exclusive, as Judge
Mullen correctly found, the facts of this case did not entitle appellant to an instruction on
involuntary manslaughter. According to the State’s evidence, appellant was guilty of murder.
According to appellant’s version of events, appellant was entitled to an acquittal under the theory

of self-defense. However, under neither version of events was appellant entitled to an instruction

10
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on involuntary manslaughter.
These facts would not entitle appellant to an instruction on involuntary manslaughter
under South Carolina law and only supported murder, voluntary manslaughter, or self-defense.

State v. Wharton, 381 S.C. 209, 672 S.E.2d 786 (2009); State v. Reese, 370 S.C. 31, 36, 633

S.E.2d 898, 900-01 (2006), overruled on other grounds by State v. Belcher, 385 S.C. 597, 685

S.E2d 802 (2009); State v. Cabrera-Pena, 361 S.C. 372, 381, 605 S.E.2d 522, 526-27
(2004)(finding defendant is not entitled to a charge on involuntary manslaughter where no
evidence exists to support the charge). Under South Carolina law, involuntary manslaughter is
the killing of another without malice and unintentionally while engaged in either: (1) an unlawful
act not amounting to a felony and not naturally tending to cause death or great bodily harm; or
(2) a lawful act with reckless disregard for the safety of others. State v. Smith, 391 S.C. 408,
706 S.E.2d 12 (2011); State v. Tucker, 324 S.C. 155, 478 S.E.2d 260 (1996). There is nothing in
the record which would have entitled Appellant to an instruction on involuntary manslaughter
because he does not fit in either of these two (2) categories.

First, under the State’s version, appellant intentionally stabbed the victim with a knife
that he had in his possession when the victim and her daughter arrived at the apartment. State v.
Pittman, 373 S.C. 527, 647 S.E.2d 144 (2007)(defendant not entitled to invoiuntary manslaughter
instruction where after altercation with his grandfather he obtained shotgun, returned to his
grandparents room and shot them, even though he claimed involuntary intoxication from Zoloft);
Cabrera-Pena, 361 S.C. at 381, 605 S.E.2d at 526 (involuntary manslaughter instruction not

warranted where accused was “engaged in unlawful, felonious and harmful conduct” at the time

11




of the incident);9 State v. Smith, 315 S.C. 547, 446 S.E.2d 411 (1994)(trial court did not err in

refusing to instruct on involuntary manslaughter where defendant wielded knife in an intentional

manner, because the intentional use of a dangerous instrumentality does not support the

allegation of mere criminal negligence); Bozeman v. State, 307 S.C. 172, 177, 414 S.E.2d 144,
147 (1992)(no evidence of mere criminal negligence in use of a dangerous instrumentality

because the defendant intentionally fired his weapon);10 Gibson v. State, 390 S.C. 347, 701

S.E.2d 766 (Ct. App. 2010), cert. granted March 22, 2012 (“the essence of involuntary
manslaughter is the involuntary nature of the killing” and because co-defendant admitted he
voluntarily and intentionally fired his weapon, the trial court properly denied the instruction on

involuntary manslaughter to accomplice defendant); State v. Pickens, 320 S.C. 528, 466 S.E.2d

364 (1996)(holding where defendant admitted he intentionally shot his gun, contending he was
acting recklessly but lawfully in self-defense, involuntary manslaughter charge was not

warrahted); State v. Morris, 307 S.C. 480, 483-84, 415 S.E.2d 819, 821-22 (Ct. App.

1991)(noting that under involuntary manslaughter, the act must be unintentional and defendant
intentionally shot his gun though he claimed self-defense); State v. Light, 378 S.C. 641, 664

S.E.2d 465 (2008)(finding defendant had lawfully armed himself in self defense and was entitled

9

See also State v. Cooney, 320 S.C. 107, 112, 463 S.E.2d 597, 600 (1995)(“no error in refusal to charge
involuntary manslaughter when the defendant admitted intentionally firing the gun, but claimed only he meant to
shoot over the victim’s head”); Harris v. State, 354 S.C. 382, 581 S.E.2d 154 (2003)(PCR Court erred in granting
relief because defendant was not entitled to involuntary manslaughter instruction where he admitted he intentionally
fired gun, but meant to only fire warning shots); State v. Craig, 267 S.C. 262, 269, 227 S.E.2d 306, 310 (1976)
(involuntary manslaughter charge not warranted where defendant intentionally fired his shotgun but claimed he
meant to shoot over the victim’s head); Douglas v. State, 322 S.C. 67, 74, 504 S.E.2d 307, 310 (1998)(involuntary
manslaughter charge not warranted where defendant admitted he intentionally fired gun into a crowd in self-defense
despite testimony that defendant had been rushed by a group of people during a fight).
10

Under South Carolina law, a deadly weapon is generally defined as any article, instrument, or substance
which is likely to produce death or great bodily harm. State v. Davis, 374 S.C. 581, 649 S.E.2d 132 (Ct. App. 2007),
referencing State v. Bennett, 328 S.C. 251, 262, 493 S.E.2d 845, 850-51 (1997). A knife is a deadly weapon or
dangerous instrumentality. State v. Smith, 315 S.C. 647, 446 S.E.2d 411 (1994).

12
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to instruction on involuntary manslaughter where there was evidence the gun unintentionally

discharged); State v. Brayboy, 387 S.C. at 181-82, 691 S.E.2d at 486 (holding although unlawful

to point and present a firearm, when defendant lawfully armed himself in self defense his failure
to immediately disarm himself when the threat subsided did not amount to uniawful pointing and
presenting a firearm and evidence suggesting gun accidentally discharged was sufficient to
Warrant instruction on involuntary manslaughter). See also State v. Tyler, 348 S.C. 526, 560
S.E.2d 888 (2002)(“An unintentional killing resulting from an unlawful assault and battery, not
of a character of itself to cause death, is involuntary manslaughter...”) quoting State v.
Chatman, 336 S.C. 149, 152-53, 519 S.E.2d 100, 101 (1999), citing C.J.S. Homicide Section 40
(1991), other citations omitted (emphasis added).11 State v. Davis, 374 S.C. 581, 649 S.E.2d
132 (Ct. App. 2007)(defendant was not entitled to a jury instruction on involuntary manslaughter
where striking someone in the head with a five-pound sledgehammer would naturally tend to
cause death or great bodily injury and there was no evidence defendant handled sledgehammer
with reckless disregard for the safety of others but intentionally struck the victim on the head
with the weapon). Under the State’s version of what occurred, appellant would not be entitled to
an instruction on involuntary manslaughter.

Nor was appellant entitled to an involuntary manslaughter instruction under his version of
events. Under appellant’s version of events, the victim brought the knife with her to the

apartment, she removed the knife from her pocket, she attempted to stab him with the knife, and

11

See also Smith v. Padula, 444 F.Supp. 531 (D.S.C. 2006)(habeas corpus petitioner failed to show S.C.
Supreme Court unreasonably applied United States Supreme Court precedent in reversing PCR Court’s grant of
relief on ineffective assistance of counsel for failing to preserve trial judge’s refusal to charge involuntary
manslaughter where S.C. Supreme Court determined Petitioner was not entitled to involuntary manslaughter
instruction under S.C. law).

13




he blocked her stabbing thrust with his hand, resulting in the victim accidentally stabbing herself
in the neck with the knife that was still in her hand.12 Under appellant’s version of events, he
was not acting recklessly but in self-defense. If the jury believed appellant’s version of events,
He was entitled to an acquittal but would not have been entitled to be convicted of the offense of
involuntary manslaughter.13 As a result, appellant was entitled to an instruction on the absolute
defense of self-defense, which he received, but not a jury instruction on involuntary
manslaughter.
CONCLUSION
For the above stated reasons, appellant’s conviction and sentence must be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

12

Contrary to Appellant’s assertion on appeal, the record reveals there was no struggle over the knife.
According to appellant’s version of events, the victim always had the knife in her hand and in her complete
possession. Appellant simply sidestepped the victim and blocked her stabbing thrust by pushing her arm resulting in
the victim stabbing herself. If appellant’s version is true, he should not be subject to three (3) years in prison for
such lawful and non-reckless conduct. Further, those cases cited by appellant on appeal are not apposite to the facts
of this case. Tisdale v. State, 378 S.C.122, 125, 662 S.E.2d 410 (2008) and Casey v. State, 305 S.C. 445, 447, 409
S.E.2d 391 (1991) both involve the struggle over a firearm that allegedly accidentally discharged. Further, a case
not cited by appellant, State v. Gorey, 235 S.C. 301, 111 S.E.2d 560 (1959), is not apposite or helpful to appellant.
In Gorey, the Court found involuntary manslaughter was warranted where the testimony showed the defendant was
negligent in voluntarily engaging in a friendly tussle with a friend while he, the defendant, had an open pocket knife
in his, the defendant’s, hand which ultimately ended up causing the victim’s death. Further, Gorey was under the
old law in which one could be convicted of involuntary manslaughter based on simple negligence not recklessness.
And, in State v. Light, the appellant had taken a gun away from his girlfriend, stumbled backwards with the firearm
in his hand, and he claimed it accidentally discharged killing her. The facts of this case are simply not the same.
13

Another way to appropriately analyze this issue is to imagine the State had requested an involuntary
manslaughter instruction, appellant had objected, the jury was instructed on the same, the jury had returned a verdict
of involuntary manslaughter, and appellant had been sentenced to prison. On appeal, appellant would have been
entitled to vacation of his conviction of involuntary manslaughter because under his version of what occurred he was
acting in complete self-defense and was not acting with recklessness by sidestepping and blocking a knife thrust by
the victim resulting in her stabbing herself with her own knife. This appellate ground must be dismissed.

14
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FEW, C.J.: A jury convicted Antonio Scott for the murder of Cynthia Nelson.
Scott asserts the trial court erred by not charging involuntary manslaughter because
under his version of the facts, he unintentionally caused Nelson's death when he
lawfully but recklessly performed a martial arts move in self-defense. We find no



276

basis to conclude Scott acted recklessly in defending himself because the
circumstances Scott alleges to be reckless are the same circumstances that justified
his use of force. We affirm.

l. Facts and Procedural History

On March 20, 2011, first responders from Jasper County Fire and Rescue arrived at
the home of Scott's sister to investigate a "possible stabbing." They found Nelson
"slumped over" on the couch with "a significant amount of blood on her clothing,
emanating from her neck.” Upon inspecting the wound, one of the first responders
concluded "an object or some type of weapon was . . . put into [the left side of] her
neck." Paramedics transported Nelson to Coastal Carolina Medical Center, where
she later died due to blood loss.

The State indicted Scott for murder. At trial, the State's witnesses established the
events leading up to Nelson's death. Nelson and her daughter Akera—who has a
child with Scott—drove to Scott's sister's apartment to drop off the child. Nelson
remained in the car while Akera took the child inside. When Akera walked in, she
and Scott began arguing. "A minute later," Nelson walked into the apartment and
began yelling at Scott.

Under the State's version of events, Scott had a knife in his hand when Akera
walked in, and during the argument with Nelson, he stabbed Nelson in the neck
with the knife. Scott's statement to police, however, described a different version
of events.! Investigator Daniel Litchfield testified to what Scott told the police:

[Scott] had an altercation, a verbal argument, with
Cynthia Nelson. During this argument, he stated that
Cynthia Nelson pulled something shiny and silver out of
her pocket, went towards him, and he stepped to the side
and did a -- for lack of a better term, a martial arts move,
pushing her elbow up, causing her to stab herself in the
throat.

Dr. Lee Tormos, a forensic pathologist, performed Nelson's autopsy and testified to
his findings. Initially, Dr. Tormos stated Nelson's stab wound was not "the result
of an accident™ and was "consistent with someone having a knife in their hand

! Scott did not testify at trial.
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[and] striking someone.” He further testified he had never “seen a wound like this
that was self-inflicted,” and stated, "It is not possible that this could be a self-
inflicted wound.™ On cross-examination, however, Scott's attorney demonstrated a
martial arts move similar to what Scott allegedly performed and asked Dr. Tormos
whether this move could cause a person holding a knife to stab herself in the neck.
Dr. Tormos admitted the stabbing "could have been an accident,” and
acknowledged "[i]t is very possible" Nelson's wounds were caused by a self-
inflicted stab wound.

Scott requested the trial court charge self-defense and involuntary manslaughter.
The court agreed to charge self-defense but expressed concerns with charging
involuntary manslaughter. The court explained, "I honestly think that it has to be
either murder or voluntary manslaughter or self-defense™ because "I don't see how
... under any of the circumstances he could be criminally negligent” in defending
himself. Scott argued the martial arts move could be considered negligent, to
which the court responded, "[t]hat would be purely self-defense,” and "[Scott]
should be acquitted” and not "convicted of involuntary manslaughter.” The State
agreed with the court's position, arguing a person cannot "act in self-defense in a
criminally negligent way, because it is an intentional act."

The court instructed the jury on murder, voluntary manslaughter, and self-defense.
The jury found Scott guilty of murder, and the court sentenced him to thirty years
in prison.

I1.  Involuntary Manslaughter

Involuntary manslaughter is defined as the unintentional killing of another without
malice while engaged in (1) an unlawful activity not naturally tending to cause
death or great bodily harm or (2) a lawful activity with reckless disregard for the
safety of others. State v. Smith, 391 S.C. 408, 414, 706 S.E.2d 12, 15 (2011).

Scott argues the trial court erred by not charging involuntary manslaughter because
there was evidence he unintentionally caused Nelson's death while engaged in the
lawful activity of self-defense with reckless disregard for her safety.> We find no

2 Scott asserts only that his conduct falls under the second definition of involuntary
manslaughter. Thus, we do not address whether Scott was engaged in "an unlawful
activity not naturally tending to cause death or great bodily harm" for the purposes

of determining whether he was entitled to an involuntary manslaughter charge. See
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basis to conclude Scott acted recklessly because if he was justified in defending
himself with the martial arts move, there is no ground on which to find he did so
recklessly. See State v. Gibson, 390 S.C. 347, 355-56, 701 S.E.2d 766, 770 (Ct.
App. 2010) ("The evidence presented at trial determines the law to be

charged ....").

Scott premises his argument—that performing the martial arts move was
reckless—on his belief that the "shiny and silver" object Nelson pulled from her
pocket was a knife. He argues he exceeded the amount of justifiable force because
the combination of his action and the presence of the knife created a danger to
Nelson that could support a jury finding that he consciously disregarded the risk
his conduct created. See State v. Brayboy, 387 S.C. 174, 180, 691 S.E.2d 482, 485
(Ct. App. 2010) ("Recklessness is a state of mind in which the actor is aware of his
or her conduct, yet consciously disregards a risk which his or her conduct is
creating." (citation omitted)). The argument is counterintuitive. If Nelson
approached Scott in a manner that gave him a reasonable fear of imminent bodily
harm, but she had no knife, Scott would be entitled to use a reasonable amount of
force to defend himself. See generally State v. Dickey, 394 S.C. 491, 499, 716
S.E.2d 97, 101 (2011) (providing a person may use reasonable force in defending
himself when he "believed he was in imminent danger" and "a reasonable prudent
man . . . would have entertained the same belief" (citation omitted)). However,
under Scott's version of the facts, in which Nelson approached Scott with a knife,
the degree of force Scott was entitled to use increased, not decreased, based on the
heightened threat posed by the knife. See Douglas v. State, 332 S.C. 67, 72, 504
S.E.2d 307, 309 (1998) (stating the law allows a defendant "the right to use as
much force as required for his complete protection from loss of life or serious
bodily harm" (citation omitted)). Thus, the circumstance Scott relies on to argue
he recklessly exceeded justifiable force—Nelson's possession of a knife—actually
justifies the use of more force. This is the basis on which the trial court refused to
charge involuntary manslaughter, and we agree with the trial court's reasoning.

I11. Statev. Light
Scott cites State v. Light, 378 S.C. 641, 651, 664 S.E.2d 465, 470 (2008), to

support his argument. We find Light is inapplicable to this case because the
supreme court's ruling in Light depended on the existence of evidence showing the

id. (addressing only the second definition of involuntary manslaughter when the
defendant did not seek a charge under the first definition).
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defendant acted unintentionally. From that evidence, the court found the jury
could infer the defendant acted recklessly. Id. Here, there is no evidence Scott
acted unintentionally. Therefore, Scott's argument that we may find evidence of
recklessness based on the reasoning of Light is misplaced.

In Light, the victim pulled a gun on the defendant. 378 S.C. at 645-46, 664 S.E.2d
at 467. When the defendant "jerked the weapon out of [the victim's] hand, . . . it
fired." 378 S.C. at 646, 664 S.E.2d at 467. The defendant admitted he had
possession of the gun "when it went off," 378 S.C. at 644, 664 S.E.2d at 466, but
claimed "it was not intentional[]." 378 S.C. at 646, 664 S.E.2d at 467. The
supreme court found there was evidence that the defendant “recklessly handled the
gun because . . . it fired almost immediately after he took possession of it." 378
S.C. at 648, 664 S.E.2d at 469.

The Light court's discussion of State v. Pickens, 320 S.C. 528, 466 S.E.2d 364
(1996), indicates the Light court relied on evidence that the defendant
unintentionally fired the gun to find the defendant's conduct was reckless. In
Pickens, the court held the defendant was not entitled to a charge of involuntary
manslaughter when he "admit[ted] he intentionally shot his gun, but that he did so
while acting lawfully but recklessly in defending himself." Light, 378 S.C. at 650,
664 S.E.2d at 470. The Light court clarified its holding in Pickens, stating,

[A] self-defense charge and an involuntary manslaughter
charge are not mutually exclusive, as long as there is any
evidence to support both charges. When there is a factual
issue as to whether the shooting was committed
intentionally in self-defense or was committed
unintentionally, then the defendant is entitled to both
charges as there is "any evidence" to support each charge.

378 S.C. at 650-51, 664 S.E.2d at 470 (internal citations omitted).

The evidence in Light that distinguished the case from Pickens was evidence that
the defendant did not intentionally fire the gun.® Light, 378 S.C. at 648, 664

3 See also State v. Burriss, 334 S.C. 256, 265 n.10, 513 S.E.2d 104, 109 n.10
(1999) ("Pickens may be distinguished from this case because there we based our
decision on the fact [the] defendant admitted he shot intentionally. Here,
Appellant claimed the shooting was not intentional.” (internal citation omitted)).
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S.E.2d at 468-69. Thus, the Light court held an involuntary manslaughter charge
was warranted because there was a factual issue as to whether the defendant fired
the gun intentionally in self-defense, or unintentionally in the course of a struggle.
378 S.C. at 651, 664 S.E.2d at 470. Here, there is no evidence Scott acted
unintentionally. Therefore, we find Light is inapplicable.

IVV. Conclusion

We find the trial court correctly refused to charge involuntary manslaughter. The
decision of the trial court is AFFIRMED.

KONDUROQOS, J., concurs.
PIEPER, J., dissenting.

| respectfully dissent and would find the evidence in the record warrants an
involuntary manslaughter charge. See State v. Wharton, 381 S.C. 209, 216, 672
S.E.2d 786, 789 (2009) ("If there is any evidence warranting a charge on
involuntary manslaughter, then the charge must be given."). Accordingly, | would
find the trial court erred by failing to charge involuntary manslaughter, and | would
reverse and remand for a new trial.
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CHIEF JUSTICE TOAL: Petitioner Antonio Scott was convicted of murder. On
appeal, Scott argues that the court of appeals erred in finding that the evidence did
not support a jury instruction on involuntary manslaughter, and thus, in upholding
the trial court's failure to charge involuntary manslaughter. State v. Scott, 408 S.C.
21,757 S.E.2d 533 (Ct. App. 2014). We affirm.

FACTS/PROCEDURAL BACKGROUND

On March 19, 2011, Cynthia Nelson called the police and reported that Scott
tried to break into her apartment. Scott was allegedly resentful of Cynthia's
disapproval of Scott's relationship with her daughter, Akera. Scott departed
Cynthia's apartment before the police arrived.

The following day, Scott attended a wake for his cousin in Ridgeland, South
Carolina. At the wake, Scott told several people that he used a knife to threaten
Cynthia's life the previous night. Scott stated that he was going to kill Cynthia the
next time he saw her.

Later that day, Akera and Cynthia arrived at Scott's sister's apartment in
Ridgeland to drop off Akera and Scott's child. Akera took the child into the
apartment while Cynthia waited outside. When Akera walked inside, Scott stood
with a knife in his hand and asked her, "Is this how you wanna [sic] do things?"
and "You gonna [sic] let your mom come between us?" A short time later, Cynthia
walked in and told Scott, "I'm tired of you beating on my daughter."' Cynthia and
Scott then engaged in a physical altercation, during which Cynthia was stabbed in
the neck.

Scott's sister called 911, and Scott initially attempted to apply pressure to
Cynthia's wound. However, Scott fled when the police arrived, and the officers
were unsuccessful in their attempts to locate Scott in the apartment complex.
Cynthia later died from the wound.

Eventually, Scott contacted a detective in the Ridgeland Police Department
and surrendered himself. Investigator Daniel Litchfield interviewed Scott at the
police station. Scott told Investigator Litchfield that he engaged in a verbal
altercation with Cynthia, during which Cynthia pulled "something shiny and silver
out of her pocket" and stepped towards Scott. Scott stated that he then executed a

! At the time of the altercation, Scott was on probation for criminal domestic
violence, second offense, and Akera was the victim.
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"martial arts move, pushing her elbow up, [and] causing her to stab herself in the
throat." Investigator Litchfield interviewed several other people in connection with
the case and was not able to locate anyone who could corroborate Scott's story.’

Scott was indicted and tried for murder. At trial, Scott did not testify and
rested without presenting any evidence. After excusing the jury, the trial judge
indicated that she would instruct the jury on murder, voluntary manslaughter, and
self-defense. However, the trial judge denied Scott's request to charge involuntary
manslaughter.

Scott's counsel candidly admitted that he desired the involuntary
manslaughter charge so as to avoid a compromise verdict of voluntary
manslaughter. At no point during the charge conference did Scott's counsel ever
specifically articulate what evidence supported an involuntary manslaughter
charge, instead reiterating his fears of a compromise verdict.

After closing arguments, the trial court charged the jury on the law. The
jury deliberated for a short time and found Scott guilty of murder. During
sentencing, the State informed the trial court that Scott had a very extensive
criminal history and was on probation for criminal domestic violence. The trial
court noted Scott's history of violent crime and sentenced him to thirty years'
imprisonment.

Scott appealed, contending that the trial court erred by failing to charge
involuntary manslaughter. The court of appeals affirmed, Scort, 408 S.C. at 27,
757 S.E.2d at 536, and we granted Scott's petition for a writ of certiorari to review
the court of appeals' decision.

STANDARD OF REVIEW

"In criminal cases, this Court sits to review errors of law only and is bound
by factual findings of the trial court unless an abuse of discretion is shown." State
v. Laney, 367 S.C. 639, 643, 627 S.E.2d 726, 729 (2006) (citing State v. Wilson,
3458.C. 1, 5, 545 S.E.2d 827, 829 (2001)). "An abuse of discretion occurs when

% The closest any eyewitness came to corroborating Scott's story was Scott's sister.
She testified that she was present when the altercation occurred, and did not see a
knife before or after the struggle. Rather, she stated that she saw Scott strike
Cynthia, saw Cynthia fall to the couch, and saw blood pouring down the front of
Cynthia's body. Scott's sister did not describe Scott making a martial arts move.
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the conclusions of the trial court either lack evidentiary support or are controlled
by an error of law." Id. at 643—44, 627 S.E.2d at 729 (citing State v. McDonald,
343 S.C. 319, 325, 540 S.E.2d 464, 467 (2000)). "The refusal to grant a requested
jury charge that states a sound principle of law applicable to the case at hand is an
error of law." State v. Pittman, 373 S.C. 527, 570, 647 S.E.2d 144, 167 (2007)
(citing Clark v. Cantrell, 339 S.C. 369, 390, 529 S.E.2d 528, 539 (2000)).

ANALYSIS

Scott contends the court of appeals erred in determining there was no
evidence to support a charge of involuntary manslaughter. We disagree.

"'"The law to be charged to the jury is determined by the evidence presented
at trial.'"" State v. Sams, 410 S.C. 303, 308, 764 S.E.2d 511, 513 (2014) (quoting
State v. Hill, 315 S.C. 260, 262, 433 S.E.2d 848, 849 (1993)). "The trial court is
required to charge a jury on a lesser-included offense if there is evidence from
which it could be inferred that the defendant committed the lesser, rather than the
greater, offense." Id. (citations omitted). In determining whether the evidence
requires a charge on a lesser-included offense, courts view the facts in the light
most favorable to the defendant. Id. (citing State v. Cole, 338 S.C. 97, 101, 525
S.E.2d 511, 512-13 (2000)).

Involuntary manslaughter is a lesser-included offense of murder, and "is
defined as the unintentional killing of another without malice while engaged in
either (1) the commission of some unlawful act not amounting to a felony and not
naturally tending to cause death or great bodily harm, or (2) the doing of a lawful
act with a reckless disregard for the safety of others." Id. at 309, 764 S.E.2d at 514
(citation omitted). Involuntary manslaughter requires a showing of criminal
negligence, which "is defined as the reckless disregard of the safety of others."
S.C. Code Ann. § 16-3-60 (2003). "'Recklessness is a state of mind in which the
actor is aware of his or her conduct, yet consciously disregards a risk which his or
her conduct is creating."" State v. Brayboy, 387 S.C. 174, 180, 691 S.E.2d 482, 485
(Ct. App. 2010) (quoting Pittman, 373 S.C. at 571, 647 S.E.2d at 167).

Here, Scott asserts that his conduct falls under the second definition of
involuntary manslaughter, claiming the evidence demonstrates that he
unintentionally killed Cynthia while executing a martial arts move, and therefore
that he must have recklessly disregarded the safety of others. However, the only
evidence presented at trial that supports Scott's version of the facts is Investigator
Litchfield's testimony that Scott told him Cynthia charged at him with a "shiny []
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silver" object, at which point he executed a "martial arts move, pushing her elbow
up, [and] causing her to stab herself in the throat." Scott did not testify, nor did he
offer any evidence that he was criminally negligent in executing the martial arts
move. To the contrary, Investigator Litchfield testified that Scott's father had a
black belt in martial arts, and that he trained Scott. Thus, the only testimony
regarding Scott's martial arts background suggests that his actions were anything
but reckless, and that he intentionally caused Cynthia's death.

We acknowledge that under Scott's version of the facts, the evidence
supported a self-defense instruction, which he received. However, on appeal, Scott
attempts to argue that he was also entitled to an involuntary manslaughter
instruction because the jury could have inferred that he acted recklessly in self-
defense.® We recently rejected this argument in State v. Sams, wherein the
defendant "argue[d] that he acted lawfully in self-defense, but that he perhaps acted
excessively and recklessly in doing so." 410 S.C. at 314, 764 S.E.2d at 517. We
found that argument "tantamount to imperfect self-defense," which is a doctrine
that "South Carolina has not expressly adopted." Id. at 315, 764 S.E.2d at 517
(citations omitted). Moreover, we noted that "even if this Court were to accept the
doctrine of imperfect self-defense, it is of no consequence to [the defendant's]
proceeding as it would, at most, entitle him to an instruction on voluntary
manslaughter, which he already received."* Id. at 316, 764 S.E.2d at 517 (citations
omitted).

Simply put, Scott has not presented any evidence that he acted with reckless
disregard for the safety of others. As the trial court noted, if the jury accepted
Scott's version of the facts as true, he would be entitled to acquittal because the
killing would have been justified. See Robinson v. State, 308 S.C. 74, 79, 417
S.E.2d 88, 91 (1992) ("Self-defense is a complete defense; if established, a jury
must find that the defendant is not guilty." (citing State v. Davis, 282 S.C. 45, 46,
317 S.E.2d 452, 453 (1984) (per curiam))). Thus, we hold that the evidence did
not warrant an involuntary manslaughter charge. See State v. Smith, 315 S.C. 547,
549, 446 S.E.2d 411, 413—14 (1994) ("The trial court may and should refuse to
charge on a lesser-included offense where there is no evidence that the defendant

3 See State v. Light, 378 S.C. 641, 650, 664 S.E.2d 465, 470 (2008) ("[A] self-

~ defense charge and an involuntary manslaughter charge are not mutually exclusive,

as long as there is any evidence to support both charges." (citations omitted)).

* Scott also received a jury instruction on voluntary manslaughter.
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committed the lesser rather than the greater offense." (citation omitted)).
CONCLUSION
For the foregoing reasons, we affirm the court of appeals' decision.

AFFIRMED.

BEATTY, HEARN, JJ., and Acting Justice Alison Renee Lee, concur.
PLEICONES, J., dissenting in a separate opinion.



287

JUSTICE PLEICONES: I respectfully dissent and would reverse the decision of
the Court of Appeals because I find, viewing the evidence in the light most
favorable to petitioner, that there is "evidence from which it could be inferred that
[he] committed" involuntary manslaughter. State v. Sams, 410 S.C. 303, 308, 764
S.E.2d 511, 513 (2014). Unlike the majority, I would not require that a defendant
testify or present evidence that he acted in a criminally negligent manner in order
to obtain such a charge but rather would review the evidence, including that
presented by the State, to determine whether a charge was warranted. Here, there
is evidence from which a jury could find that petitioner acted intentionally in
moving to deflect the perceived threat, but with reckless disregard of the possible
consequences. That petitioner is an experienced martial arts practitioner goes to
his intent when acting and to the skill with which he executed the move, not to his
reasoned consideration of the possibility that the consequence could be that the
victim would stab herself in the neck.

I would reverse the decision of the Court of Appeals and order a new trial.
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' SOUTH CAROLINA DEPARTMENT OF CORRECTIONS ﬁﬁﬂ /4
Divigion of Inmate Services i
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IR S e R SRR e s

Postage
Tape

Elettronic chalr

Sub-Total:

** Jnrnate is not required to have the funds in his/her account to pay for the materials; howover, his/lier account must
be debited for all malerials she sjects o receive,
Tobecomplesed by =~ ... .-
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rosagd | 30) S5

A5 on C&f ? , Sub-Tosal:

** Inmate sy be requined W have funds in hlsfher accmmt Scf. SCI)C Procedure GA-01.03(OP), “Inmate Access to'the
Courte.” to determine i inmate may receive copies withfwithout funds,
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The Supreme Court of South Carolina

PATRICIA A, HOWARD POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA
20211
BRENDA F. SHEALY 1231 GERVAIS STREET
CHIEF DEPUTY CLERK COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
WWW,.SCCOUFts.org

September 15, 202! 83

The Honorable Margaret Bostic
Clerk of Court, Jasper County e
PO box 248 .
Ridgeland, SC 29936-0248 e

Pear Ms, Bostic: N

Enclosed is correspondence received from Mr. Antonio Scott. As you will see, Mr.
Scott asserts he filed an post-conviction relief application in Jasper County in 2016
and amended application in January 2020. He indicates his inquiries to your office
about this post-conviction relief application have gone unanswered.'

I am sure that you will want to respond to Mr. Scott's latest correspondence, and
provide him with the status of any post-conviction relief application he may have
filed with your office. I do ask that your please provide this office with a copy of
any response which may send to Mr. Scott.

Very truly yours,

Enclosure

! A review of the public case index for Jasper County fails to indicate that Mr. Scott
has filed any post-convictien case.
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cc:  Office of the Attorney General (with enclosure)
Mr. Antonio Scott, #320475
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OGZZS'/JBI" Goomgyx Glerds (of‘ Gowrt

£.0, BOX 248« ADGELAND, SOUTH CARDLINA 25816

PHONE: 726-7710

MARGARET BOSTICK
(=15}

September 30, 2021
NIF. Antonio Scott
MC i F1- 186
386 Redernption Way
McCormick ,SC 29899

Dear Sir:

Please be advised that we have researched our records and we do not have a PCR application on file for
you. Qur records do not indicate that one was ever received or filed.

if you would please resubmit your application and send it to my attention | will make sure that itis
processed in a tmely manner,

I am enciosing a PCR application for you to complete.

Thanking you in advance for your cooperation.
Margaret Bosct(ﬁ‘

cc: Supreme Court of South Carolina

Office of the attorney General
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FORM §
STATE OF SOUTH CAROLINA }
O_. PER :raia ) IN THE COURT OF COMMON PLEAS
County of AS 5 ; ﬁ\.{' o \ LD {:IF_T“ -4‘—‘-‘—1-
{]ﬂfm;ﬂ Demazio SWOTT )
Full name and prison number (if any) of Applicant )
)
V. )
) APPLICATION FOR =
) = 5
State of South Carolina ) POST-CONVICTION RELIEF
)
)
)

2 Hd

IN UCTI -RE FULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

I the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

I Place of detention M@mﬂ_@m@dwm

-MY ok, S 9899

2. Name and location of Court which imposed sentence M
Fourteenth Circuit, Jaspir County General Session Ridgeland,S

3. Name(s) of co-defendant(s) (if any) ___quI_H;

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(a) @H"Q\S"A?"@’qux" MURC]F:R

(b)
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(c)
The date upon which sentence was imposed and the terms of the sentence:
(@) (2-7-201l 30yrs

(b)
(c)
Check whether a finding of guilty was made:
(a)  after a plea of guilty
(b)  after a plea of not guilty e 5,008
(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Ves

If you answered “yes” to (7), list:

(a)  the name of each Court to which you appealed:

L _SUPREME (o mL_adh_@mlmﬁuﬂ_LﬁéF 3 g, of Rprenls

i SUPREME ( ourt of S.C.Pedidion fue Egbgggmg (oueT oF Apry

i, ; E£S.C ‘ ; lORA R
(b) the result in each such Court to which you appealed:

i. ﬁfE;ngD

i Denitep

111.

(c) the date of each such result:

i. Feb !QJ, 2014
i, mny 2, 2014

iii.

(d)  if known, citations of any written opinion or orders entered pursuant to such

results;

L Slade VST 0p Mo 6199(sc. chpp.Eiled Feb 19,2014

ii.

iii.

If you answered “no” to (7), state your reasons for not so appealing:
(a)

(®)
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11.

12.

13.
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(c)

State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:

@ v a oF Counsgl

® Prady_Vislation

© V}btﬁqlt on  Due Process

State concisely and in the same order the facts which support each of the grounds set out
in(10):

(a) quns.e[ WA I‘MEEE-‘E*‘%T! ve for J&llﬂtn} +o ;ng;:_hgaﬂ-e
(b) \ & : '

© Conns
s SRS

(a) any petition in a State Court under South Carolina Law? \{g:)

S.E.2d¥

Prior fo n have you filed with respect to this conviction:

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? N (8]
(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? NO

(d)  any other petitions, motions or applications in this or any other Court? ﬂ O
If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:

(a) the specific nature thereof:

. Dedibion Loo Rehenrne

i. Wit ofF Cerliorani

iii.

iv,

(b) the name and location of the Court in which each was filed:

. .C. SuprE F

0
i S.C. Sugreme CoweT 0F Southt Cacoling

iii.
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14

15.

(c)

iii.

iv.

(d)

iv.

the disposition thereof:

DENIED
AFFIRMED

the date of each such disposition:

May 2, 2014
Sept q, 2015

if known, citations of any written opinions or orders entered pursuant to each such
disposition:
SEE copy 0F ORDER PAGE 8 OF this
; E E E"‘ -

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

NO

If you answered “yes” to (14) identify:

(a)
.

ii.

iii.

(b)

iii.

which grounds have been presented:

Nlg

the proceedings in which each ground was raised:

NIA

Revised 3/2003
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17.

18.
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[f any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

@ This Ts THE firsT oPPorhuity The APPlicANT
® ARS HAVE To PRESENT THESE TLSSUES,

(c)
Were you represented by an attorney at any time during the course of:

(a)  your arraignment and plea? NES
(b)  your trial, if any? YES
(¢)  your sentencing? YEs

(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence? Yés
(e)  preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?
Y&s

If you answered "yes” to one or more parts of (17), list:
(a)  the name and address of each attorney who represented you:
i. ¢ JJE

Otfice  Hampton SC.
i, Breen R STavens Apeellate Defenoin, S-C. Cominmssion

ON TNDIGENT DEFEWNSE

BenTamin T Trip Apeeliate DEFENOER, S.C Commissrin
oN InOIGENT DEEFENSE

(b)  the proceedings at which each such attorney represented you:

. Trial

i. DirecT HoPen |
DirecT Aepen! -« Rebhearing

i. WerT o0f CERTIORART

- i st s

Revised 3/2003
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19.  State clearly the relief you seek in filing this application:
CHNVICH S N

ﬁ
OVEE .

20.  Are you now under sentence from any other court that you have not challenged?

NO

STATE OF SOUTH CAROLINA )
) VERIFICATION
County of M(CGRJ'\"I O k )

L Emm&m_m being duly sworn

upon my oath, depose and say that [ have subscribed to the foregoing application; that I know the
contents thereof: that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. T ;

SWORN subscribed before me this %'H"‘

day o loexr” , -
.-,,_"III"I‘;”
M (LS) S ",
Notary Public U & o2 %fs.
R Y oy A
My Commission Expires: _ ()| !13 !50 3 n:%} Q’ i‘ﬁ 'ii B
=¥ =
= D33 ° -."5 oz
% o F
N NS
lf’f;d }" “\\
T L
Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1, _Qﬂ_‘l[}n[ 0 DW?{O SC;LIT %O“J?S‘ , hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1) [ am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty [ am unable to pay the costs of said proceeding or give

security thereof. )j ; g

Applicant

g,

Revised 3/2003
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STATE OF S50UIlH CARULLINA LN LdE COURT QF CUMMUN PLEAS

COUNTY vf JASPER

_z'-.'l _\.‘/ ‘_,-—1 . .

ANTUNLIO D. SCOTT,#3404/5 ! c/a Noi_OM “'\_' (I _".h]_f\__.g]_l I
Fecliilioner, ) 3
V8., } AMENDMENT 10 PCR APPLICALAON

STATE OF SuJdlH CARULLNA

Hesgondentc

Comes now Petitioner in Lhe above caplloned FPUR Case awend nis
LOSL CoAvicLion agplication |(PUR) pursdant Lo Rule 13 0L CLhe
Soutn Caroliina Hules oL Clvil Procedure.

The PeCliloner would Llike LO Show.

i. Counsel was inelileclive dUurLliy the amendment OL Che indiclment
Lor his L[allure LO Wove Lo qyuash OF QD eCL LO Lhe Laldal delecCclL 14
Che wurder Andictiment reilefrClily LO Lhe plaCe OL dedll-

L. Counsel was lNelleclive Dy Ldllilily LO QD eCcl O Lilile WwoLion Lo
Lhe Lacl Lhe COJEL Lallied L0 chacrgyed LChe jJufy o0 e elelent

GLCLCLiblilddl Lil.l:-:i_l:_ LIl vWioidlLlon 9L vile Uue FLoddss widuos Wi ella

L4Lh Amendwent OL Che UnlLed SLales CONSLLLUClON-

J. The 2501l1CLLOC COMMALLLEd 4 crady V1i0lallol-

4. Counsel was lnellecilve LOC Lalliiily LO Nlrfe 4ain exgerll LO LeDul
e« Lee M. TOormos CesCimany Chal LChe Case wWds a4 NoWiclde dida

Les3timony Chal Che wWound wad 1LUCOoNsSlsCenl Wil 440 d4cCluagiac orc

Sell lLnLllCLed a3 Lhe LDelendainlt SLaled.
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5. Counsel was lnellecClive LOC NLS Ldallucfe LO Jregdle We L0
Lestily and demonstrate 1N CLhis case 1lnstead OL hiw CLying LO do
AL himselr.

. LCounsel was Llnelfecllve LOCL Lalllng LO L1LNLOoLWm we OL Cthe glea
OLLer LOC Len yedrs.

{. COunsel was lnelleCllve LOCL Ldlilly LO OD @CL LU Lhe voucnlily

Dy Clie odllicliol GJULiily Lile Cidolily digdillellcs

o Do 0.8

ANLONLD D. oCcOCL
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i Counsel was ineffective during the amendment of the indictment
for failure to move to guash or ob,ect to the fatal defect i1n0 the
murder indictment referring to the place of deach of the victim.
In a posat-coaviction relief proceediny. the Applicant beara
the burden of proving the allegjationa in cheir application.
Butler v. State, 286 S.C.. 44l, 334 S.B.2d 813 (1985). Where
ineffective assistance of counsel is alleyed a3 gyround £for
relief, the Applicant must prove that “counsel's coaduct so
undermined the grogper functioning of Che adversarial process thac
the trial cannot be relied uypon as heving produced a just fesulc.

Strickiand v. Washington, 460 U.S5. o8, 104 S.Ct. 2052, 2004

(4984).

A  CWo-prony CLest 18 used 1n evalualing allegyeations of
ineffective assistance oL counsel. Firsct, the Apglicant wsust
pfove that counsel's performance vas deficlent. Under this gprony
attorney performance is measured by 1iCs “"reasonableness under
professional norms." Cherry 300 S.C. at 117, 386 S.BE.2d at 625,
citing Strickland. Second, counsel's deficient performance musat
have ?chudici the Apyplicant such that "“there 18 a reasonabie
probably cthat, but for counsel's unprofessional errors, the

result of the proceediny would have been different." Checrry 300

SGC- at ll?‘"lul 33& EtE-Zd at &25-
ASS5T. SOL. FERGUSON: And Your Honor, finally, Mr. Huyes

vOolnted out thas moralng CLhat On the 1ndiciwent AL does read CLhac

Cynthia pNelson died in Jasper County as a pLOLlddle result of
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Stabbing. Well, in ([act, she vas declared dead and vas
transferred to Savannah, 50 1 would ask Your HoOnor o ,ust
basically scratch out "in Jasper County" 43 & scribner error on
the indictment.

The Court: Okay Any ob,ections

Mr. Hug4es: bo, Your Honoc-

The Court: ¥Y"all, do have that indictmenct? On, Okay, l've jot
it right here. Okay. 1 will 40 ahead and strike Chal oul and makxe
the changye on the indictment. Tr. p. 54 to end p. 33, lines l-o.

FACTS

Here defense counsel aid not ob,ect to the amendiny OL Lhe
murder indiccment changing the place of murder from Jasger County
to Savannah nor did he filed motion Lo uash Che Wwurder
indictment.

MEMORANDUM OF LAW

It is absolutely essential in an indictment fOor wurder that
the place of death of the party kill should be allejyed therein.
and in the absence of such allegjyatlions such i1ndictlwent 1s Lacally
defective and should De quash on WMOCL1ION Wade. Furtherwore, such «
defective i1ndictment 13 beyond CLhe reach of amenduent as Lo sucn

essential allegyations. State v Blakeney 33 5.C. 1l, LllS.E. o3

(5.C. L890).

FACTS
In cChe case not only did defense cCcounsel Dbrougyht Lo Che
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Solicitor atctention that there Was an ercor 1in the place 0L dealn
of cChe victlm in the murder indictment, counsel L[ailed Lo Liled
motion to 4UBRsh g fatally defective indictment. 1 am pre,udice
by defense counsel's periormance asd caunsel degrived me oL Due

Process Lo be tried by an valid indictament.

¥ g

Counsel was inelfectlive Dy Lailing LO Ob,ect oOr Lile WwolLion co

the fact the court failed to charyed Cto Lhe ,Lury ‘o0 chse @lementc
of criminal iacenc in violatlion oL che Due process Clause oL the

l4ch Amendment of the United States Conatitution.

Inscructions chat ailow a jury LO Convict WlLNoWutL Linding every

element ©L cthe crime viclates Ln He Winsnlg®s rCegyulcLement., Cnal

every Lact neceaary Lo CONstitute Lhe Criwe Wust bDe proven beyjond

4 reasonable doubt. Ln Re Wansnig 39/ U.35. 308, Jod, IV S-CL.

lUgd (1l9VU). Due Process [rLegyudlres cfiwminal convicition Lo rest
UgOll & ULy decer@iueallion Lhal Lhe defendant 13 quUlliLy 9L evely
glement 9oL Che Crime wilh which he 13 Cchalyed Deyond - CeasClabDlie

doubt. United Scales v. Gaudin 213 U.o-. GUEs 94V LlD S.CL- L2310

(L9920 .
Thereilore, <0 1LO3SCcJdCclion that relleves Lhe atdle QL Che LDWUidell

oflpLoving mens-rea Deyond a reasonable doublL constredicts the
Jresumptlion OL 1lnnocence and luvades Lne runclion oL the ucs.

LherebDy vioklalfliny Wue Frocess.
Sa

*ne macLer pgresented Delow for review Lls ol o Challeige Lo Fnd_dQuEL'é

enecal Jrant oL aulnority Lo ﬂﬁ_ _:uu;.‘- deCergine case. Lnal aulhocliy La
Cightiully granted oy oul ConSLiCUCLOn, oStale v. GenLLy, OLU S.Le.dd 99
(4UUS ), and willi NOL Oe i3sue hece.
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fne 4th Clrcull made clear, CLhe JdeLlinilicn OOwW Localed in

Title Lo=3-lU “1n no wise allecis lagfedienls wnhich arle NeCess4ary
Lo constilitute MmMurder DOul Jleaves Lhew exXxaClly and 10 every

PeLClculdr a3 Lhey SL00d 4L Common law. GLlLlen v3 Marcins /oo

F.2d Lll72 (4cth Cir. 1980)(4uoting Stale v. Judgye, LUB S-c. 44/,

BU5, 48 S5.E.2a0 flos Jl9 (l940) consegyuedlliy, Che el=u=nl oL

CLlidllilal Lncenc Lol <adlglie Lhougll 0oL diluded &0 tne TitCie

Lo=3=-4iU, SCill 13 10 50uthn Cearoline &40 essenlCli«al eleclienc QL Lhe

crime oL murder. MacCil Supfe (WUOLiny oSLete vV TNLaliKidl /3 S.0-

3l4, 3.8, 53 5.E. 486 (ivvo)l--."Criminal inCeils..ls an elewecnl

Al every CQouuon law CLlie-

The Couct L[alled LO charge CrLlwinallicenC 1n ACsS chefged Lo

Lhe Jury wiicn violales Due Process and Checelore PeLilioner wad
conviciea oL iess Chan grool oL eval y gleligll Oecedddl L
con3atitule CLhe Crime OL murder. ‘lne Fecitioner's convicLicon anda

Sentence WUSL De vacCaled.

3. The S0LICLLOr COWMMlICCLed 4 Bready violaLlion.

The Solicitor wiilhhelid evidence LCNdlL wds Sdlelleal. Ll Lhis
CONLeAL WaLerlsdal means Lhere 158 a4 CeasOiiable pLoDaDly LChal, Nad
the evidence bDeen disclosed Lo Lhe deleinse, Lhe Cesdll OL Che
pLoCeedingsd would nave Deen dJdillerent- Ilne ¢FelClilioner will

fEOdUCe LWo Wililness oL Lhe evidence. «40d will Jrove LNaC LChege

18 4 [edS0ilable proDAD1lllCy Che OQOUuLCOuWe OL Lhe C(Lfial would bDe

dillersnt.

* SLale Lee—Gllygy, 049 S.E.dU 4l (S.0. Aghpa AUV ) NOW, CLLMLIEL Lillelll io 4
ecCessal y elellenl oL edoll Ccrlme CLhdl WSt De SLoved Ly Lhe olale Leyond a
Cedsonable JOuDl, Ccriminal intenc 1s dlwdys a Waller hdl WS Do deferillived
Dy ChNe JELy LEom Lhe ClicunsCance ﬂurrﬂlﬂml“, Lhe S1lCUalicoil. Lle 15 o wa
(o] Hfﬂfﬂ Crliknal iLnCent co d.l]“ alelallical ﬁ#rhﬂl“ﬂ‘jv

-w o

Q.
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4. Coungsel wWas Lhoeliecllve Lo Lallilily LO Nlfe all <eigerll Lo
Cebul Dr. Lee M. lOorfwds LesClloiy Lhdl Che Cadse wWas 4 NOWLClde
dild Ces3Ciwony LChel Che Would wdd LOCONSl3Lenl WiALN an accidentc

OC Sell=lnLllicied as bDeleldall sCaled.

Apgllcant nas gpefltloned Lne CodrL L[Of aAuLhori<daLlon OL exgerct

Lunds anad af (Clidal COdigel dl1d 0L V1Ig4O0C0odsSly CLOSS eLadliae LOe

State's wiLlness.

CONCLUSION
Appllcant prays Che COoUrL Wikl sfail NLS WOCLOWN LOL eagerlk

LUndg -

3. Counsel was MneblbecCive L[Or NLS Lallure L0 prepdace we Lo

L@dllly did deWdnalodle Ll Llls caoe Llilabgad L Ol QO /lilyg Lo do

LL Nimgell .

G. Counsel was LneLleCilve LOL Lalllily LU LOLOLW We OL Lhe plea

QLLerl LOCr Cen y2dls.

{a Counsel wWas lnelleCllve LOC Ldidlily CO QO eClL LO Lhe

vouching Dy CLhe 50L1C1LOr dUClhy CLOS1Ng4 AL yulenc.

#*

S50y CLhe law Says Lhal cridanal 10Lent ddy oe lolerced LOOlm Che CllcllsCdices
SNown Lo Nave Deel 1N @XlSkdnCe Or Nave exlsCed al Che Clik 10 guesClon. This

13 NowW Lhe Uy dhake d del2lilliallion oL wWiellel Or NoC Che el OL Crlilial
Antent as regdired wads Jgesenc. Crlddial inlenc 15 o Stale Ol dund  whiicn
Operales OLOCLy WwiLh an acC 10 Lhe COMNILSS100 QL a Crliuke, Criulnal intent i3
4 heiilal SCale, 4 COMSCLOWS WLOIly dOLlig. 99 1L 13 Uy Lo you Lhe jucy Lo

deleciilile wial e delaiddaill Luteided Lo Jo-
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A Soliclitor Wway QoL vouch L[Or GChe Ccrediblllity oL a State's
Witness based on pecrsonal knowledgye Or olLner inforwatlon oQucside

the record. 5tate v. Kelly 240 S.E.2d 851 (2uul) In kelly the

soliciteor 1mpermissioy bolstered Che acate's WiLNess LesClmony-
Vouchiny constltules an assurance oy Che prosecutiny attocney oL
the credibility of a Government witneas LChrough perscnal
knowliedye or by other 1niormacion outside ©L Che LesSCliony Delore
che Lury .... A prosecutor vouchiny for Che credibalafy OL e
Jovernment witness ralses (WO concerns. (lL)5uch cComment can
convey the 1mpression that evidence not presented Lo Lhe ,ury but
knovwn (=] the prosecdtlion. SUugJorit Lne cCchacrged agelisl Chie
defendant and can Chus jeopeardlize Lhe defendanc's right Lo bDe
tried soley on the basis oL the evidence pgresenlted (O CLhe _ury
and (2) the prosecutor's oOylnion carries wath it Che ld@pLllatuc
of the Governwent and ®may 1nduce GChe Lury in CLrust Lhece
Government's ,udyment rather than 1cC own view OL CLhe evidence.

Kelly (quotiny United Scaces v. Wailker 155 F.3d i18U (3ra Circ.

1998) the Court of Apgealils for cthe Third Circuit discussing

general the concegt OL vouching.
FACTS

Dr. TOormwos, in her expert oOpinion, COLd you this vas a& nomicide

and she yave jyou LWO reasons Lor Lhat. The L[irsc Delny

information from lavw enforcement. The second Delngy the nature oL

the wound itself. In her experience, she never sSeen a4 Wound like

that be self-infiicted. 1L- p. LlYl, liles Li-<l.
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Now, Dr. Tormos wWwas als0 under ocath. She nNad Lo Cell Che Coulh,
,ust like all Che witnesses were sSupplOsed L0, a«nd LhaL's whal sne
did. She teold you that anything's possible, anything's possible,
S0 matter how probable, nNno watter how 4udicrous, angjlhling's
gossible. To say anything otherwise would bDe lying, and I doa'c
thaink Dr. Tormos 18 491ngy Lo lie. She doesn't have & doy M0 Che
fight. She 15 a sclentlst, sShe 15 an exypert. Her lindingy were
Lhal Che 1n_ uries Lhat Cynthia Nelson Sullered 1S Conslsient wilkh
d nomicide. L pe LPh:s LiNeS £i-4£0s p- LF4, LlNeS L-0.

Mo where 1n the record can this vouchlng DUL exicused 4nd s0 cLhe
S0Ll1ClLOr VOuchlng 15 a rCeversible error and lL.,w pre udice DOy

counsel perforwmance Lo allow Che S50liciCLor Lo vouch Lor scace's

wililhness.

JatLed ) E E
Jeryr &2 2021 M“J 4 JJ

Antonio D. STl
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CERTIFICATE OF SERVICE

The und-:lignedlhif-hf certify that hi mail the forejyoiny poat
conviction application and an amendment tO Margaret Bostick.
Clerk of Court, Jasper County this g:" day fo Uqdyt - 202/ by
depositing same in the U.S. mail postaye prepaid.

0.

- Antomio D. Scott
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

—

COUNTY OF JASPER FOR THE FOURTEENTH JUDICIAL ClRCgIT
Antonio Demazio Scott, SCDC #320475, Case No.: 2021-CP-27-00444 g
D

RETURN TO THE APPLICATION
FOR POST-CONVICTION RELIEF.:
AND MOTION TO DISMISS

Applicant,
V.

State of South Carolina,

N N Nt Nt Nt Nt ' ' ' -

Respondent.

In response to the application for post-conviction relief filed by Applicant Antonio
Demazio Scott on October 12, 2021, Respondent the State of South Carolina makes this return’
and moves to dismiss the application as untimely pursuant to Section 17-27-45 of the South
Carolina Code. Respondent respectfully offers the following in support of its return and motion to
dismiss:

I. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections. During
its April 2011 term, the Jasper County Grand Jury indicted Applicant for one count of murder
(2011-GS-27-00192). Robert Hughes, Esquire, represented Applicant on the charge. Robert

Ferguson of the Fourteenth Circuit Solicitor’s Office prosecuted the case. Applicant proceeded to

! Respondent’s return was due to be filed within ninety days of receipt. See Rule 12(a), SCRCP (*[T]he
State of South Carolina shall answer or otherwisc respond to an application for post-conviction relief within
60 days after service of the application, if it arises out of a guilty plea, and 90 days if it arises out of a trial.™)
Now, having completed the rctum required in this matter, and in light of no demonstrable prejudice to
Applicant as a consequence of the delay, Respondent respectfully asks this Court to accept this return as
timely filed. See S.C. Code Ann, § 17-27-70(a) (establishing that the Court may fix the time in which the
State must respond and that “respondent shall file with its answer the record or portions thereof that are
material to the questions raiscd in the application.™); Guinyard v. State, 260 S.C. 220, 195 S.E.2d 392(1973)
(holding the trial court may extend the time for filing and that the time limit prescribed by the statute is not
mandatory, but discretionary with the trial court.).

Page 1 of 11

\

(Appointment of Counsel NOT Reques.c’nd) 3
w

T
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a jury trial before the Honorable Carmen T. Mullen from December 5 to December 7, 2011, and
was found guilty as indicted. Judge Mullen sentenced Applicant to thirty years for murder.

Applicant filed a timely notice of appeal, which was perfected by Breen Richard Stevens,
Esquire, of the South Carolina Commission on Indigent Defense — Division of Appellate
Defense. On appeal, Applicant raised one issue:

Whether the trial court reversibly erred by failing to instruct the jury with

involuntary manslaughter where there was as evidence in the record indicating the

knife wound to the deceased’s neck was unintentionally caused by [Applicant’s]

defensive martial arts maneuver while he was acting in self-defense?

On February 19, 2014, the Court of Appeals affirmed Applicant’s conviction and sentence.
State v. Scort, 408 S.C. 21, 757 S.E.2d 533 (Ct. App. 2014). On March 6, 2014, Applicant filed a
petition for rehearing?, which was denied by the Court of Appeals on May 2, 2014,

Applicant then petitioned the Supreme Court of South Carolina for a writ of certioran and
was represented by Benjamin Tripp, Esquire, of the South Carolina Commission on Indigent
Defense — Division of Appellate Defense. On September 11, 2014, the Supreme Court granted the
Petition for Certiorari.

In Applicant’s Brief of Petitioner, Applicant raised the following issue:

Whether the trial court reversibly erred by failing to instruct the jury on involuntary

manslaughter where [Applicant] defended himself from an attack by an older,

heavyset, and sickly woman wielding a small, knife-like weapon; where Petitioner

told police he deflected her thrust towards him by manipulating her arm using a

martial arts maneuver; where the woman died from a single, pocket-knife sized

puncture wound to the side of her neck; and where eyewitness testimony showed

he was surprised by the woman’s wound and quickly attempted to treat it.

On September 9, 2015, the Supreme Court affirmed Applicant’s conviction and sentence.

State v. Scott, 414 S.C. 482, 779 S.E.2d 529 (2015). On September 18, 2015, filed a petition for

? The remittitur was issued on March 7, 2014, The Court of Appealsissued an Order Recalling Remittitur
on March 10, 2014,

Page 2 of 11
2021-CP-27-00444
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rehearing, which was denied by the Supreme Court on December 16, 2015. The case was remitted
back to the circuit court on December 16, 2015. The instant application for post-conviction relief
was filed on October 12, 2021.3
11. Summary of Testimonv Adduced at Trial

On the night of March 19, 2011, the victim Cynthia Nelson (Cynthia) called police in
reference to Applicant, her daughter’s boyfriend and the father of Cynthia’s grandchild, being
outside the front door of her apartment trying to break in. (R. 71-72). Cynthia was outside her
home in her car when she witncssed Applicant at the front door of her apartment and called police
using her cell phone. (R. 17-23, 71-73). Ridgeland City Police Officers Kevin Smith and Rob
Nelson responded to the scene; however, by the time the officers arrived Applicant was gone. (R.
71-72). When Applicant realized the victim had called police, he threw away the knife he was
carrying and hid in a ncarby garbage dumpster. (R. 72, 75-85). At Cynthia's request, Officer Smith
searched her home to make sure Applicant was not in her home and it was safe for Cynthia to
cnter. (R. 72-73). Officer Smith eventually talked to Applicant on the phone, and Applicant
admitted only that he had called Cynthia. (R. 72).

The following day, March 20, 2011, Ms. Monique Chester, an elderly resident of Baytree
Apartments, was attending a wake at a residence located behind Baytree Apartments. The wake

was for Applicant’s cousin who had recently died. While there, Ms. Chester overheard Applicant

3 Applicant sent a letter to the Supreme Court of South Carolina, received on September 13, 2021, requesting
a copy of his PCR application. In that letter Applicant claims he mailed a copy of his application to the
Jasper County Clerk of Court in January 2016. Applicant further contends he sent amendments to that
application in April 2016. In the letter, Applicant states he has not received any replies to letters he has
mailed to the Jasper County Clerk of Court. Upon receipt of Applicant’s letter, the Supreme Court
forwarded it to the Jasper County Clerk of Court on September 15, 2021. By letter dated September 30,
2021, the Jasper County Clerk of Court responded to Applicant and advised him their office had reviewed
their records; however, their records did not indicate any application was ever received by or filed with the
Jasper County Clerk of Court.

Page 3 of 11
2021-CP-27-00444
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talking about what had occurred the previous evening. Applicant told a fellow family member that
he had tried to kill Cynthia the night before, but she had called the police. Applicant stated he had
hid in a dumpster to avoid being arrested and had thrown the knife somewhere. Applicant also
stated that the next time he saw Cynthia he was going to stab her. (R. 75-85).

On the same date, March 20, 2011, the victim’s daughter, Akera Nelson (Akera) and
Cynthia drove to Applicant’s sister’s (Shareema) apartment because Applicant had requested that
the victim’s daughter [ Akera] bring their son to him. Sharcema also lived in Baytree Apartments.
(R. 86-98, 105, 108, 115-25, 154-58, 160-61).

Akera and the child entered Shareema’s apartment while Cynthia remained in the vehicle.
Cynthia’s daughter, Akera, saw a knife in Applicant’s hand when she entered Shareema’s
apartment and Applicant got up off the couch. Applicant knew Cynthia was outside in the vehicle
and stated to Akera with the knife in his hand: *'Is this how you wanna do things?" “You gonna let
your mom come between us?" Akera told Applicant: “It’s not that serious. Chill out.”” Akera
continued to try and calm Applicant down. About onc minute later, Cynthia got out of the car and
entered the apartment where her daughter and grandson were. Cynthia told Applicant she was not
going to put up with him beating her daughter any more.* (R. 86-98, 105, 108, 115-25, 154-58,
160-61).

Applicant started arguing with Cynthia. At that point, Akera could no longer sec the knife
in Applicant’s hand. Akera then witnessed Applicant strike Cynthia onc time in the face/neck area
with his fist. Applicant’s sister, Shareema. testified at trial that Applicant struck the victim in the
face/ncck area with the open part of his hand. Neither Akera nor Sharcema saw Applicant and

Cynthia wrestling or tussling beforc Applicant struck Cynthia. After Applicant struck Cynthia,

“Applicant was on probation at the time of trial for CDV 2™ Offense. Akera was the victim in that offense.

Page 4 of 11
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Cynthia staggered forward and collapsed on the couch in the living room unable to speak. Blood
was pouring from Cynthia’s neck. It was subsequently discovered that Applicant had not just
struck Cynthia with his fist but had actually stabbed her with the knife. The knife wound penetrated
Cynthia’s neck approximately two and onc half inches and was stopped by a bone in her neck. The
wound was downward and toward the spinal column. The knife wound severed an artery in
Cynthia’s neck resulting in a severe loss of blood, cardiac arrest, and eventual death.® (R. 86-98,
105, 108, 115-25, 58-62, 64-65).

Cynthia’s daughter, Akera. then went to the kitchen, obtained a mop handle, and swung it
at Applicant because he had attacked her mother. When Akera stopped swinging at Applicant with
the handle, Applicant took off his shirt and used it to try to stop the bleeding from Cynthia’s neck.
Applicant then fled the scene going behind Baytree Apartments in the direction of where the wake
had been. Akera followed Applicant briefly but did not lcave the scene. (R. 86-98).

Applicant’s sister, Sharcema, called 911. (R. 38-44). Applicant’s sister was asked by the
911 operator what happened to the victim, and Sharecma stated someone stabbed her in the neck.
(State’s Ex. 1, 1* call). When Applicant’s sister was specifically asked who stabbed the victim,
Shareema did not answer. She then stated she needed to walk outside her home.

The victim’s daughter, Akera, then called 911. (R. 38-44). She informed the 911 operator
her boyfriend, Applicant Antonio Scott, had struck her mother with his fist but she did not know
what he had in his hand at the time. She informed the 911 operator that her mother was bleeding
profusely. She also gave police a description of Applicant and where he had run to. (R. 86-98, 105,

108, 115-25, 154-58, 160-61).

*The victim, Cynthia, was first taken by E.M.S. to a local hospital and then, because of her condition, she
was transported to a hospital in Savannah, Georgia. She died there on March 21, 2011, as a result of the
stab wound to her neck just below the car at the jaw line. (R. 44-59, 110-25).
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When police aimved at the scene, Applicant had already fled. Officer Rob Nelson went
behind the apartment to look for Applicant. When he approached a group of people behind the
apartment complex [Applicant’s tamily] he asked if they had seen Applicant and where he had
fled. The individuals told Officer Nelson to leave. The murder weapon, the knife, was never found.
(R. 86-98, 105, 108, 115-25, 154-58, 160-61).

Applicant was subsequently arrested on March 21, 2011, and charged with attempted
murder.® He was interviewed by police. Applicant claimed the victim, Cynthia, came to the
apartment with a knife and attempted to stab him, whereupon he used a martial arts move to block
the attempted stab, which resulted in the victim stabbing herself in the face/neck with the knifc.
Applicant asserted that as the victim came at him with her knife. he side-stepped her and pushed
her elbow up and she stabbed herself with the knife still in her hand. (R. 95-104). Investigator
Danicl Litchficld testificd that Applicant stated as follows:

He [Applicant] told us he was there. He had an altercation, a verbal argument with
Cynthia Nelson. During this argument, he stated that Cynthia Nclson pulled
something shiny and silver out of her pocket, went towards him, and he stepped to
the side and did a - - for lack of a better term, a martial arts move, pushing her
clbow up, causing her to stab herself in the throat.

Q: Now, did he physically show you how this occurred?

A: Yes, sir.

OFFICER LITCHFIELD: Be okay, Judge?

THE COURT: Sure.

A: Now, mind you, he was handcuffed, but he said he was standing there. She
reached into her pocket, and when she went towards him, he said he did this and
this. In other words, her arm went by him and he pushed the atm and she stabbed
herself in the neck.

That was his statement.

(R.99,1n.22 - p. 100, In. 15).
Investigator Litchfield further testified Applicant admitted he and the victim exchanged

words before she was killed. (R. 100). And, Applicant was confronted with what Ms. Chester had

*The victim died later that day and the charge was upgraded 1o murder. (R. 95-104, 110-25).
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related he had said at the wake before Cynthia’s murder. Investigator Litchficld testified Applicant
denied he had ever threatened the victim before, but admitted that he and the victim had argued
before and they did not like each other. (R. 101). Investigator Litchfield further testified that police
interviewed others regarding Cynthia’s death, but they were unable to find anyone to corroborate
Applicant’s claim that Cynthia was the aggressor in the incident. (R. 101).

1I1. Allegations Raised and Relief Sought in Post-Conviction Relief Action

In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully based on the following:

1. Ineffective assistance of counsel;

a. “Counsel was ineffective for failing to investigate this case by failing to
interview potential witnesses™;

b. “Counsel was ineffective during the amendment of the indictment for his failure
to move to quash or object to the fatal defect in the murder indictment referring
to the place of death™;

c. "Counsel was ineffective by failing to object or file motion to the fact the court
failed to charge the jury on the clement of criminal intent in violation of the Due
Process Clause of the 14™ Amendment of the United States Constitution™;

d. “Counscl was ineffective for failing to hire an expert to rebut Dr. Lce M. Tormos
testimony that the case was a homicide and testimony that the wound was
inconsistent with an accident or self-inflicted as the [ Applicant] stated™;

e. "Counsel was incffective for his failure to prepare [Applicant] to testify and
demonstrate in this case instead of [Counsel] trying to do it himself”,

f. *“Counsel was ineffective for failing to inform [Applicant] of the plea offer for
ten years';

g. “"Counsel was ineffective for failing to object to the vouching by the Solicitor
during the closing argument™;

2. Brady violation;
a. “The Solicitor withheld evidence that was material” and
3. Violation due process.

As relief, Applicant requests: “reverse conviction and sentence and remand for a new trial, and
any othcr relicf this court deem just and proper™.

Attached to this return and incorporated by reference are the jasper County Clerk of Court
records regarding the subject convictions; Applicant’s records from the South Carolina

Department of Corrections; the records from Applicant’s direct appeal, including the trial
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transcript; and the records of the current PCR action. The State reserves the right to amend this
return upon receipt of any relevant materials.
1V. Motion to Dismiss

The State moves for summary dismissal pursuant to scction 17-27-70 of the South Carolina
Code on thc basis that there is no genuine issue of material fact which would necessitatc an
evidentiary hearing. See Welch v. MacDougall. 246 S.C. 258, 260, 143 S.E.2d 455, 456 (1965)
(requiring a PCR applicant to make a prima facie showing he is entitled to relief before the court
will hold an evidentiary hearing). Because this application is procedurally barred, the State
requests this Court issue a conditional order of dismissal indicating the Court's intent to dismiss
the application and its reasons for so doing.” See S.C. Code Ann. § 17-27-70(b) (establishing
procedure for summary disposition of PCR applications); Leanion v. State, 363 S.C. 432, 434, 611
S.E.2d 494, 495 (2005) (summary disposition appropriate when there is no nced to develop facts
and the applicant is not entitled to relief); Sution v. State, 361 S.C. 644, 647, 606 S.E.2d 779, 780
(2004) (A PCR action is a civil action generally subject to rules and statutes that apply in civil
proceedings™), abrogated on other grounds by Bray v. State, 366 S.C. 137, 620 S.E.2d 743 (2005);
see also Re: Appointment of Counsel in Post-Conviction Relief Cases before the Circuit Couri,
(S.C. Sup. Ct. Order filed Oct. 6, 2008); Rule 71.1(d), SCRCP (providing for appointment of
counscl only wherc there is a question of law or fact which necessitates a hearing). In making its
return in support of thc motion for summary judgment, the State would respectfully show this

Court:

? A proposed conditional order of dismissal consistent with this return and motion to dismiss is concurrently
submitted for the Court’s consideration.
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Summary Dismissal Based on Statute of Limitations
Respondent submits this application should be summarily dismissed for failure to comply
with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-
27-10 to -160. Specifically, the Act requires as follows:

(A)  An application for relief filed pursuant to this chapter must
be filed within one year after the entry of a judgment of
conviction or within one year after the sending of the
remittitur to the lower court from an appeal or the filing of
the final decision upon an appcal, whichever is later.

(B)  When a court whose decisions are binding upon the Supreme
Court of this State or the Supreme Court of this State holds
that the Constitution of the United States or the Constitution
of South Carolina, or both, impose upon statc criminal
proceedings a substantive standard not previously
recognized or a right not in existence at the time of the state
court trial, and if the standard or right is intended to be
applied retroactively, an application under this chapter may
be filed not later than one year after the date on which the
standard or right was detcrmined to exist.

(C)  If the applicant contends that there is evidence of matenal
facts not previously presented and heard that requires
vacation of the conviction or sentence, the application must
be filed under this chapter within one year after the date of
actual discovery of the facts by the applicant or after the date

when the facts could have been ascertained by the exercise
of reasonable diligence.

S.C. Code Ann. § 17-27-45(A - C).

Our Supreme Court has held that the statute of limitations shall apply to all applications
filed after July 1, 1996. Peloguin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). A motion for
summary judgment may properly be used to raise the defense of statute of limitations. McDonnell
v, Consol. Sch. Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). Additionally, section 17-27-
70(c) authorizes this Court to “'grant a motion by either party for summary disposition of [an]

application when it appears from the pleadings . . . there is no genuine issue of material fact and
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the moving party is entitled to judgment as a matter of law.” See Leamon, 363 S.C. at 435, 611
S.E.2d at 49 (“Ignorance of the statute of limitations is not an excuse for late filing . . ."); Sutton,
361 S.C. at 648, 606 S.E.2d at 781 (dcclining “to imposc a duty on trial or appellate counsel to
inform a convicted defendant of the availability of PCR or the one-year deadline to file an
application™).

In the present case, Applicant was sentenced on December 7, 201 1, and the remittitur from
the subsequent appeal was issued December 16, 2015. Pursuant to Section 17-27-45(A), Applicant
had until December 16, 2016, to timely file his application for post-conviction relief challenging
his convictions. Applicant did not file his present application until October 12, 2021 —more than
Jowr years after the requisite filing period expired. Applicant failed to comply with the filing
requirements under Scction 17-27-45(A).

Moreover, Applicant has not alleged any claims based on a change of law or statute or
alleged any newly discovered evidence. Therefore, Applicant has failed to comply with the filing
requirements under Section 17-27-45(B-C). Accordingly, this application is untimely pursuant to
Section 17-27-45 and should be dismissecd for failure to file within the time mandated by Uniform
Post-Conviction Procedure Act.

V. Any and All Other Claims
Each and every allegation contained within the application not expressly admitted,

qualified, or explained in this return is hereby denied.
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V1. Conclusion
WHEREFORE, having made its return, the State moves to summarily dismiss the
application because it was filed after the statute of limitations had expired.

Respectfully submitted,

ALAN WILSON
Attomey General

W.JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attommey General

SAMANTHA J. WEIDAUER
Assistant Attormey General

By{?&éﬂﬂw

ATTORNEYS FOR THE STATE
Office of the Attorney Gceneral
P.O. Box 11549
Columbia, S.C. 29211

January 20, 2022
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF JASPER

2021-CP-27-00444

)
)
)
)
)
ANTONIO DEMAZIO SCOTT. #320475 )
)
)
)
)
)

Applicant, -

)
v. CERTIFICATE OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA, ) ’
) N

Respondent, ) w

1. [ am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.

3. [ have this day scrved a copy of the Return and Motion to Dismiss in the above-captioned

matter on the following person by depositing same in the United States mail, postage prepaid:

Antonio Demazio Scott #320475 (U10-0111-A)
Tvger River Correctional Institution

200 Prison Road

Enoree, SC 29335-9308

DATED this 20" day of January, 2022.

For Respondent
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STATE OF SOUTH CAROLINA
COUNTY OF JASPER

IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT
Antonio Demazio Scott, SCDC #32047S. Case No.: 2021-CP-27-00444

CONDITIONAL ORDER OF DISMISSAL
[ X5

Applicant,
V.
State of South Carolina,

Respondent.

S A e

o
This matter comes before the Court by way of post-conviction relief application filed by

Applicant Antonio Demazio Scott on October 12, 2021. In response., Respondent the State of South
Carolina filed its return® and moved to dismiss the application as untimely pursuant to Section 17-
27-45 of the South Carolina Code.

I. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections. During
its April 2011 term, the Jasper County Grand Jury indicted Applicant for onc count of murder
(2011-GS-27-00192). Robert Hughes. Esquire, represented Applicant on the charge. Robert
Ferguson of the Fourteenth Circuit Solicitor's Office prosecuted the case. Applicant procceded to
a jury trial before the Honorable Carmen T. Mullen from December S to December 7, 2011, and

was found guilty as indicted. Judge Mullen sentenced Applicant to thirty years for murder.

! Respondent’s return was duc to be filed within ninety days of receipt. See Rule 12(a), SCRCP (*[T]he
State of South Carolina shall answer or otherwise respond to an application for post-conviction relief within
60 days after scrvice of the application, if it arises out of a guilty plea, and 90 days if it arises out of a trial.”)
However, having completed the return required in this matter, and in light of no demonstrable prejudice to
Applicant as a consequence of the delay. this Court grants the State’s request and accepts this retum as
timely filed. See S.C. Code Ann. § 17-27-70(a) (establishing that the Court may fix the time in which the
State must respond and that “respondent shall file with its answer the record or portions thereof that are
material to the questions raised in the application.™); Guinvard v. State, 260 S.C. 220, 195 S.E.2d 392(1973)
(holding the trial court may extend the time for filing and that the time limit prescribed by the statute is not
mandatory, but discretionary with the trial court.)
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Applicant filed a timely notice of appeal, which was perfected by Breen Richard Stevens,
Esquire, of the South Carolina Commission on Indigent Defense — Division of Appellate
Defense. On appeal, Applicant raised one issue:

Whether the trial court reversibly erred by failing to instruct the jury with

involuntary manslaughter where there was as evidence in the record indicating the

knife wound to the deceased’s neck was unintentionally caused by [Applicant’s]

defensive martial arts maneuver while he was acting in self-defcnse?

On February 19, 2014, the Court of Appeals affirmed Applicant’s conviction and sentence.
State v. Scort, 408 S.C. 21, 757 S.E.2d 533 (Ct. App. 2014). On March 6, 2014, Applicant filed a
petition for rehearing?, which was denied by the Court of Appeals on May 2, 2014.

Applicant then petitioned the Supreme Court of South Carolina for a writ of certiorari and
was represented by Benjamin Tripp, Esquire, of the South Carolina Commission on Indigent
Defcnse — Division of Appellate Defense. On September 11, 2014, the Supreme Court granted the
Petition for Certiorari.

In Applicant’s Brief of Petitioner, Applicant raised the following issue:

Whether the trial court reversibly erred by failing to instruct the jury on involuntary

manslaughter where [Applicant] defended himself from an attack by an older,

heavyset, and sickly woman wielding a small, knife-like weapon; where Petitioner

told police he deflected her thrust towards him by manipulating her arm using a

martial arts maneuver; where the woman died from a single, pocket-knifc sized

puncture wound to the side of her neck; and where eyewitness testimony showed

he was surprised by the woman's wound and quickly attempted to treat it.

On September 9, 2015, the Supreme Court affirmed Applicant’s conviction and sentence.

State v. Scott, 414 S.C. 482, 779 S.E.2d 529 (2015). On September 18, 2015, filed a petition for

rehearing, which was denied by the Supreme Court on December 16, 2015. The case was remitted

? The remittitur was issued on March 7, 2014. The Court of Appeals issued an Order Recalling Remittitur
on March 10, 2014.
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back to the circuit court on December 16, 2015. The instant application for post-conviction relief
was filed on October 12, 2021.°

II. Summary of Testimony Adduced at Trial

On the night of March 19, 2011, the victim Cynthia Nelson (Cynthia) called police in
reference to Applicant, her daughter’s boyfriend and the father of Cynthia’s grandchild, being
outside the front door of her apartment trying to break in. (R. 71-72). Cynthia was outside her
home in her car when she witnessed Applicant at the front door of her apartment and called police
using her cell phone. (R. 17-23, 71-73). Ridgeland City Police Officers Kevin Smith and Rob
Nclson responded to the scene; howevcr, by the time the officers arrived Applicant was gone. (R.
71-72). When Applicant realized the victim had called police, he threw away the knife he was
carrying and hid in a nearby garbage dumpster. (R. 72, 75-85). At Cynthia’s request, Officer Smith
scarched her home to make sure Applicant was not in her home and it was safe for Cynthia to
enter. (R. 72-73). Officer Smith eventually talked to Applicant on the phone, and Applicant
admitted only that he had called Cynthia. (R. 72).

The following day, March 20, 201 1. Ms. Monique Chester, an elderly resident of Baytrce
Apartments, was attending a wake at a residence located bechind Baytree Apartments. The wake
was for Applicant’s cousin who had recently died. While there, Ms. Chester overheard Applicant

talking about what had occurred the previous evening. Applicant told a fellow family member that

? Applicant sent aletter 10 the Supreme Court of South Carolina, reccived on September 13, 2021, requesting
a copy of his PCR application. In that letter Applicant claims he mailed a copy of his application to the
Jasper County Clerk of Court in January 2016. Applicant further contends he sent amendments to that
application in April 2016. In the lctter. Applicant states he has not received any replies to letters he has
mailed to the Jasper County Clerk of Court. Upon receipt of Applicant's letter, thc Supreme Court
forwarded it to the Jasper County Clerk of Court on September 15, 2021. By letter dated Septcmber 30,
2021, the Jasper County Clerk of Court responded to Applicant and advised him their office had reviewed
their records; however, their records did not indicate any application was ever rcceived by or filed with the
Jasper County Clerk of Court.
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he had tricd to kill Cynthia the night before, but she had called the police. Applicant stated he had
hid in a dumpster to avoid being arrested and had thrown the knife somewhere. Applicant also
stated that the next time he saw Cynthia he was going to stab her. (R. 75-85).

On the same date, March 20, 2011, thc victim's daughter, Akera Nelson (Akera) and
Cynthia drove to Applicant’s sister’s (Shareema) apartment because Applicant had requested that
the victim’s daughter [Akera] bring their son to him. Shareema also lived in Baytree Apartments.
(R. 86-98, 105, 108, 115-25, 154-58, 160-61).

Akcra and the child entered Shareema’s apartment while Cynthia remained in the vehicle.
Cynthia’s daughter, Akcra, saw a knife in Applicant's hand when she entered Shareema's
apartment and Applicant got up of the couch. Applicant knew Cynthia was outside in the vehicle
and stated to Akera with the knife in his hand: *Is this how you wanna do things?” *You gonna let
your mom come between us?" Akera told Applicant: “It’s not that serious. Chill out.” Akera
continued to try and calm Applicant down. About one minute later, Cynthia got out of the car and
entered the apartment where her daughter and grandson were. Cynthia told Applicant she was not
going to put up with him beating her daughter any more.* (R. 86-98, 105, 108, 115-25, 154-58,
160-61).

Applicant started arguing with Cynthia. At that point, Akera could no longer see the knife
in Applicant’s hand. Akcra then witnessed Applicant strike Cynthia one time in the face/neck area
with his fist. Applicant’s sister, Shareema, testified at trial that Applicant struck the victim in the
face/neck area with the open part of his hand. Neither Akera nor Sharcema saw Applicant and
Cynthia wrestling or tussling beforc Applicant struck Cynthia. After Applicant struck Cynthia,

Cynthia staggered forward and collapsed on the couch in the living room unable to speak. Blood

‘Applicant was on probation at the time of trial for CDV 2™ Offense. Akera was the victim in that offense.
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was pouring from Cynthia’s neck. It was subsequently discovercd that Applicant had not just
struck Cynthia with his fist but had actually stabbed her with the knifc. The knife wound penetrated
Cynthia’s neck approximately two and onc half inches and was stopped by a bone in her neck. The
wound was downward and toward thc spinal column. The knife wound severed an artery in
Cynthia’s neck resulting in a severe loss of blood, cardiac arrest, and cventual death.® (R. 86-98,
105, 108, 115-25, 58-62, 64-65).

Cynthia’s daughter, Akcra, then went to the kitchen, obtained a mop handle, and swung it
at Applicant becausc he had attacked her mother. When Akera stopped swinging at Applicant with
the handle, Applicant took off his shirt and used it to try to stop the bleeding from Cynthia's neck.
Applicant then fled the scenc going behind Baytrec Apartments in the dircction of where the wake
had been. Akera followed Applicant briefly but did not leave the scene. (R. 86-98).

Applicant’s sister, Shareema, called 911. (R. 38-44). Applicant’s sister was asked by the
911 opcrator what happencd to the victim, and Sharcema stated semeone stabbed her in the neck.
(State's Ex. 1, 1% call). When Applicant's sister was specifically asked who stabbed the victim,
Shareema did not answer. She then statcd she needed to walk outside her home.

The victim's daughter, Akera, then called 911. (R. 38-44). She informed the 911 operator
her boyfriend, Applicant Antonio Scott, had struck her mother with his fist but she did not know
what hc had in his hand at the time. She informed the 911 operator that her mother was bleeding
profuscly. She also gave police a description of Applicant and where he had run to. (R. 86-98, 105,

108, 115-25, 154-58, 160-61).

“The victim, Cynthia, was first taken by E.M.S. to a local hospital and then, because of her condition, she
was transported to a hospital in Savannah, Georgia. She died there on March 21, 2011, as a result of the
stab wound to her neck just below the car at the jaw line. (R. 44-59, 110-25).
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When police amived at the scene, Applicant had already fled. Officer Rob Nelson went
behind the apartment to look for Applicant. When he approached a group of people behind the
apartment complex [Applicant’s family] he asked if they had scen Applicant and where he had
fled. The individuals told Officer Nelson to leave. The murder weapon, the knife, was never found.
(R. 86-98, 105, 108, 115-25, 154-58, 160-61).

Applicant was subsequently arrested on March 21, 2011, and charged with attempted
murder.® He was interviewed by police. Applicant claimed the victim, Cynthia, came to the
apartment with a knifc and attempted to stab him, whereupon hc used a martial arts move to block
the attempted stab, which resulted in the victim stabbing herself in the face/neck with the knife.
Applicant asscrted that as the victim came at him with her knife, he sidc-stepped her and pushed
her elbow up and she stabbed herself with the knife still in her hand. (R. 95-104). Investigator
Daniel Litchfield testified that Applicant stated as follows:

He [Applicant] told us hc was there. He had an altercation, a verbal argument with

Cynthia Nelson. During this argument, he stated that Cynthia Nelson pulled

something shiny and silver out of her pocket, went towards him, and he stepped to

the side and did a - - for lack of a better term, a martial arts move, pushing her

clbow up, causing her to stab herself in the throat.

Q: Now, did he physically show you how this occurred?

A: Yes, sir.

OFFICER LITCHFIELD: Be okay, Judge?

THE COURT: Sure.

A: Now, mind you, he was handcufted, but he said he was standing there. She

reached into her pocket, and when she went towards him, he said he did this and

this. In other words, her arm went by him and he pushed the arm and she stabbed

hersclf in the neck.

That was his statement.

(R.99,1n. 22 - p. 100, In. 15).

Investigator Litchfield further testified Applicant admitted he and the victim exchanged

words before she was killed. (R. 100). And, Applicant was confronted with what Ms. Chester had

*The victim dicd later that day and the charge was upgraded to murder. (R. 95-104, 110-25).
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related he had said at the wake before Cynthia’s murder. Investigator Litchfield testified Applicant
denied he had ever threatened the victim before, but admitted that he and the victim had argued
before and they did not like cach other. (R. 101). Investigator Litchficld further testified that police
interviewed others regarding Cynthia’s death, but they were unable to find anyone to corroborate
Applicant’s claim that Cynthia was the aggressor in the incident. (R. 101).

I1l.  Allegations Raised and Relief Sought in Post-Conviction Relief Action

In his application for post-conviction relicf, Applicant alleges he is being held in custody

unlawfully based on the following:

1. Ineffective assistance of counsel;

a. “Counsel was incffective for failing to investigate this case by failing to
interview potential witnesses'’;

b. “Counsel was ineffective during thc amendment of the indictment for his failure
to move to quash or object to the fatal defect in the murder indictment referring
to the place of death™;

c. “Counsel was ineffective by failing to object or file motion to the fact the court
failed to charge the jury on the element of criminal intent in violation of the Duc
Process Clause of the 14" Amendment of the United States Constitution™;

d. “Counsel was incffective for failing to hire an expert to rebut Dr. Lee M. Tormos
testimony that the case was a homicide and testimony that the wound was
inconsistent with an accident or self-inflicted as the [ Applicant] stated™;

e. “Counscl was ineffective for his failure to prepare [Applicant] to testify and
demonstrate in this case instead of [Counsel] trying to do it himself™;

f. *“Counsel was ineffective for failing to inform [Applicant] of the pleca offer for
ten years™;

g “Counsel was ineffective for failing to object to the vouching by the Solicitor
during the closing argument™;

2. Brady violation;
a. “The Solicitor withheld cvidence that was material™ and
3. Violation due process.

As relicf, Applicant requests: “‘reverse conviction and sentence and remand for a new trial, and
any other relief this court deem just and proper™.
Before this Court are the Jasper County Clerk of Court records regarding the subject

convictions; Applicant’s records from the South Carolina Department of Corrections; the records

Page 7 of 10
2021-CP-27-00444



333

from Applicant’s dircct appeal, including the trial transcript; and the records of the current PCR

action including Respondent’s rctum and motion to dismiss.

IV. Findings of Fact and Conclusions of Law

This Court has reviewed thc pleadings, the records submitted to it by the partics, and the

applicable law. This Court finds there is no genuine issue of material fact which would necessitate

an evidentiary hearing. See S.C. Code Ann. § 17-27-70(b) (establishing procedure for summary

disposition of PCR applications); Leamon v. State, 363 S.C. 432, 434, 611 S.E.2d 494, 495 (2005)

(summary disposition appropriatc when therc is no need to develop facts and the applicant is not

cntitled to relief). Pursuant to South Carolina Code Annotated Sections 17-27-70 and -80, this

Court informs the partics of'its intent to dismiss the application bascd upon the following findings:

Summary Dismissal Based on Statute of Limitations

This Court finds this application should be summarily dismissed for failure to comply with

the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-27-10

to -160. Specifically, the Act requires as follows:

(A)

(B)

)

An application for relief filed pursuant to this chapter must
be filed within one year after the entry of a judgment of
conviction or within onc ycar after thc sending of the
remittitur to the lower court from an appcal or the filing of
the final decision upon an appeal, whichcver is later.

When a court whose decisions are binding upon the Supreme
Court of this State or the Supreme Court of this Statc holds
that the Constitution of the United States or the Constitution
of South Carolina, or both, imposc upon statc criminal
proccedings a substantive standard not previously
recognized or a right not in existence at the time of the statc
court trial, and if the standard or right is intended to bc
applicd retroactively, an application under this chapter may
be filed not later than onc ycar after the date on which the
standard or right was detcrmined to cxist.

If the applicant contends that there is evidence of material

Page 8 of 10

2021-CP-27-00444



334

facts not previously presented and heard that requires
vacation of the conviction or sentence, the application must
be filed under this chapter within onc year after the date of
actual discovery of the facts by the applicant or after the date
when the facts could have been ascertained by the cxercise
of reasonablc diligence.

S.C.Code Ann. § 17-27-45(A - C).

Our Supreme Court has held that the statute of limitations shall apply to all applications
filed afler July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). A motion for
summary judgment may properly be used to raise the defense of statutc of limitations. McDonnell
v. Consol. Sch. Dist. of Aiken, 315 S.C. 487. 445 S.E.2d 638 (1994). Additionally, section 17-27-
70(c) authorizes this Court to “grant a motion by either party for summary disposition of [an]
application when it appears from the pleadings . . . there is no genuinc issue of material fact and
the moving party is entitled to judgment as a matter of law.” See Leamon, 363 S.C. at 435, 611
S.E.2d at 49 (“lgnorance of the statute of limitations is not an excuse for late filing. . .”"); Sutton,
361 S.C. at 648, 606 S.E.2d at 781 (declining “'to impose a duty on trial or appellate counscl to
inform a convicted defendant of the availability of PCR or the onc-ycar deadline to file an
application™).

In the present case, Applicant was sentenced on December 7, 2011, and the remittitur from
the subsequent appeal was issued December 16, 2015. Pursuant to Section 17-27-45(A), Applicant
had until December 16, 2016, to timely file his application for post-conviction relief challenging
his convictions. Applicant did not file his present application until October 12, 202 1—more than
Sfour years afler the requisite filing period cxpired. Applicant failed to comply with the filing
requircments under Scction 17-27-45(A).

Moreover, Applicant has not alleged any claims based on a change of law or statute or

alleged any newly discovered cvidence. Therefore, Applicant has failed to comply with the filing

Page 9 of 10
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requirements under Section 17-27-45(B-C). Accordingly, this application is untimely pursuant to
Section 17-27-45 and this Court intends to dismiss it for failure to file within the time mandated
by Uniform Post-Conviction Procedure Act.
V. Conclusion
Pursuant to S.C. Code Ann. § 17-27-70(b), this Court intends to dismiss this application
with prejudice unless Applicant provides specific reasons, factual or legal, why the application
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the Jasper County Clerk of Court and shall serve opposing
counsel at the following address:
Office of the Attorney General
Samantha J. Weidauer
Post-Conviction Relief Division — 14™ Circuit
Post Office Box 11549
Columbia. South Carolina 29211
Applicant is cautioned that his response to this order must be actually received by the Jasper

County Clerk of Court and opposing counsel within twenty (20) days, and this Court will not

consider any issues raised in his response if not so timely filed and served.

— /
AND IT IS SO ORDERED this day of ]/g/rw-/ , 2022,

ENTLEY PRICE

Chief Administrative Jadge — Common Pleas
Fourteenth Judifial frcuit

%!/'Dé// , South Carolina

v r
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a

Arax WiLsoN

Fcbruary 16, 2022

The Honorabte Margaret Bostick
Jasper County Clerk of Court
Post @ttice Box 248

Ridgceland. South Carolina 29936

Re: Antonio Demazio Scott, #320475 v. State of South Carolina
Case No.: 2021-CP-27-00444

Dear Ms. Bostick:

Enclosed please find the original Conditional Order of Dismissal signed by the Honorable
Bentley Price, in the above-captioned case. for tiling in vour oftice. In addition. please forward
proof of service and a time stamped copy back to our office for our file.

Sincerely.

Samantha J. Weidauer
Assistant Attorney General

SIWvh s

o
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& SourH ch
ALAN WiLsen
ATTORNEY GENFRAL

January 20, 2022

The Honorable Bentley D. Price

[Fourteenth Circuit Chiet Administrative Judge
100 Broad Street. Suite 432

Charleston, SC 29401

Re:  Antonio DDemazio Scott, #32047S v. State of South Carolina
Case No.: 2021-CP-27-00444

Dear Judge Price:

Enclosed please tind the proposed Conditional Order of Dismissal in the above-captioned
case, Respondent's return and motion to dismiss has also been sent to your chambers for your
consideration. 1f this proposed order meets your approval. please sign and forward to the Jasper
County Clerk of Court for filing with the enclosed stamped cnvelope.

It vou have any questions, please do not hesitate o contact me.
Sincerely. )
Samantha I. Weidauer
Assistant Attorney General

&
SIW/ivh >
Enclosure(s)
cc: Antonio Demazio Scott, #3204735.

MAILED
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Margaret Bostick, Claerk Wy I
Jaaper County Qlerk of Court - Lt
f:0, Box 248 e

Ridgeland, &C 29936

RE: Antonioc D. Scott, # 320475 v. State of South Carclina

Case NO; 2021~CP-27-00444

Dear Ms Bostick:

Bncloﬂe& for filing would you please find wotion for lweave

to amend and attachment and purpose anendment Lhat ia served upon
YOU.

Sincerely,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

" .-. it :‘:’:‘?irh;“
Case NOj; 2021-CP-2 7ﬂqﬁ44% iy ?Ug
ﬁpplicant ¢ ) i By <1

Aptonin D. ScotL. # 320475

Ve ) PURPOSED AMENDMENT

STATE OF SOUTH CAROLINA |

gl Ki T2
L

Respondent .

1. Counsel was ineffective by nis failure to file motion or bring
tc the Court's attention that the indictwent was drawn on an
. ill-legal grand jury. and the Court lacked jurisdiction to tey

¥

‘Antonio D. Scott.

LAMW
A criminal gefendant has a constitutional ana ataft{futorf right to
have the indictwent issuved by a legally constituted grand jucy.

See @y,

te v Means Op No. 26105 (SC Supreme Court filea
.E‘ehn;napg‘. 6y 2006}, ree 5:C. Congtitution Act. 1 § 1} ana *rt. v,
$ 22, S.C. Code Ann. §14-9-210.

In State y Hann 125 S.E. 2d 720 {S.C. 1940), the Court said, We

‘adhere fully to the deécision of this Court rendered by ME.

@nﬁtiﬁé Woods, in the cuse of State V. Lezaus &5 S.E. 270; 271,

'when the court held that the law reguires the présentment of a
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grana jury as a condition precedant to the trial of a crime, the
grand jury being a constituke pact of the Court and without it

p;gaﬁnﬁ%ﬁﬂﬁ'thﬁ-c@urt has no jurisdiction of the cause. Kence: an

appelliate court will declere vouid a conviction obtained in such
case without the presentment of & yrans jury. for lack of

Jurisdiction of the subject wmatter in the trial court.

in this case the Applicant has produced a term of court record

for F¥w{f 16il, and the grand jury did not mee¢t ip Aprii 2011 and

the foreman's name is what I'c alleying is fraud upon the Court.
CORCLUS 10N

Agcordingly., and for the reascns shown above, this Court should

'{rﬁleasé‘tﬁéﬁﬂﬂtition&r frow £he custody of the Respondent.

Sntorio D. Sewtt
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STATE OF SOUSH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF JASPER FOR ‘THE ldth‘JUDICIhL,GiRE%J
) S

Antomnic D. 3cott, § 320475 Case No. 2021~CP-27-00444 75

Applicant, )

w92

v. . | ) MOTION FOR LEAVE TO AMERD =

12

STATE GOF SOUTH CAROLINA ) :

Respondent. )

This cause is before this court for motion for leave to amend

‘poat ccnwittiab relief application on the ground that the grana

jury indictmsent was issued by a ill-legally grand jury.. Rule l15.
aaﬁéﬁi*that_ﬁho-nﬁunﬂwent is freely given as justice so reguires

and Mangal v Scate, 421 5.C. BS, 805 S.B,2d 568 (S.C. 2017)

quoting Simpson where Simpson did not apecifically raiae it in
his PCR application. The Court held, Simpson shoula have been
peruitted te amend his PCR application to confirmsto the evidence
presented. 367 S.C. at 559, 627 $.B.2d at 708. Rule 15(b}. SCRCP.
atates pleading may be amendment, even after judgment, to cﬁnﬁprm

Lto lssues tried By express or implied consent. but aot raised in

the original pleading. Moreover: a party mig amend his pleading

& . .
onee as a watter of course at any time before or within 30 days
after a responsive pleading is served.... Otherwise a party uay
amend his pleading only be Ivave of court or by written consent

of the adverse party. Love v State: 428 S.C. 231, 834 S.E.2d 196

{s.¢. ﬂoigi}qyahinqinulo.lﬁiand 15{b), SCRCP.
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'In this mattexr applicant has made a showingy ¢f a ill-legal fora
yrand jury. See Attachments. And he reyuested an evidentiacy

-héaring on the matter. Sae purpose aiendment

CONCLUSION )

applicant prays this Court wonld grant leavé to amend.

A. Y{f"'

ﬁnhénxo ﬂ. Bcott,

Submitted

4/ 1] /2022
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CERTIFICATE OF SERYICE

The undersigned hereby certify that he mailed motion for leave Lo
agmend and purposed amendment with attachments toc Jasper Counly
¢lerk of Court,Margaret Boptick, Clerks p.0. Bux 248, Ridyeland,
By 29930 @1‘3‘ to. The Oyrfice of the Attorney General,, Samantha
J. Weidauec, Esquu‘e B.G. Box 11549, Columbia SC 29211 this
] __day of April 2022 by depositing sawe in the U.$. mail,

hntonic D Scott |

W

e
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Attachments

South Cavoling Court Adminigtration
“outh Carolina Bupreme Court
Columbia, South Carolina

£220 SENATE GTREEY, BUITE 200
COLUMEIA, SOUTH.GAROLINA 28201

April 1, 2022.
Antonio D). Scott #320475
Tyger River Correctional Institution
200 Prison Road
Enorée, SC 29335
Please find enclosed a courtesy-copy the information that you requested from this office.

Sincerely, |
Court Setvices Section

{MF
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[April
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[Search |

Terms of Circuit and Family Court

;(’ﬁcmmi Sessions

agper
Buekaer, Persy

NO CR NERDED 22

Fwernl Sessions

April 2011 |
Circuit Number 4/4/2011 /1173011 _ 4182010 | 42512011
14 Commion Pleas {Common Pless Non-Jury kﬁommun Pleas Non-  iCommon Pleds
Beaufort Kipard, J. Jury/PCR hﬂeﬁdﬂe
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IBROWH
EVERETT cross 1§, 19, 20,21 lvouna 25, 26, 27-

NG CR NEEDRED 28, 29

h(}t:txe:mi Sessions

hﬂpi:!famta.W@landlrfdlpﬁ;:;;éﬁgfncﬁn

Miillen, Carmeén Collston Beanfoit
: MiLL 11, 12, 13 Buckner, Pefry Maddox, .
lhnz 0 CR NEEDED I4
LY, 15 ﬁm Eﬁt}mm 25, 26, 27, 2%
0 CR NSEDED 29
Common Pleas Cotnmon Pleas
eanfort *Bcaufort' |Gengral Sessions
ullen, Caymen Mullen, Carmen Beaufort
» Mullen; Carnen
EVERETT |BVERETT 18, 19 am
' NO CR NEBDED 19 pm  [gveReiT 25, 26, 27, 28
. [BVERETT 20, 21,22 InO CRNEEDED 29 i
/




_ “aEg
Amp 18 40 vosedasn !

351

owomﬁ:,m *wlmm .ou.puxu PR
: N 0200-E0- 9t ..Qw:. 0 m_, cmnau S

WRIAN [ 18RI
: 40§ BRI

WEPUBLBG

k VHMG v

BUIE GRERISQ OjUGHEY

N AENF (NVHD 20 NOILOY

“BA

SLVLS ML

o L0 Wiiay juty mwm&na Eﬁmﬂawﬁmﬁ
10 ugIsIpUE HiLea eyt 03 Ayinb-peaid pue S : :
uosiad radod -umo Aur upseadde E&&I SNOISSIS TYHINTD 50 LHN0D

i

Jadsepr jo Ayunos

Ay pueisy - BUHOIED 1IN0 10 M| SUL

By 0) WawuesaId oAEm AGRIBY | Bl A Gdb - USOWIOW D
|  S3ISSANLUM

1eBey 4w oy se pesiape Ainy Buisq reyy
TELODLEBDLILE ‘oz__wmmuom_




352

FN ol "

STATE OF SOUTH CARCLINA) " JJNDICTMENT
COUNTY OF JASPER ; ‘ 2011652700192

At & Court of General Sessions, cunvened};an{AQri! 139, 2011, the Grand Jurors of
Jasper County present upon their oath:

BMurder / Murder

That in Jasper County on or about March 20, 2011, with malice aforethought,
Antonio Demazio Scott did kill and murder Cynthia Nelson by means of stabbing,
and that Cynthia Nelson did die in Jasper County as a proximate result thereof on
Ma-rc:h:i, 2{}1.1;} in violation of Section 16-3-10 of the South Carolina Code of

) ‘i,aws (1976), as amended.

Agninst the peace and-dignity of he State, and contrary to the statue in such case made and provided.

Eolicitar
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Margacret Bostick, Clerk
Jaaper County Clerk of Court:

fiC. Box 248
Ridgwland, 8C 29936

RE: Antonio D. Scott, ¥ 320475 v. State of South Carolina

Case NO; 2021-CP-27-00444
Déar Ms Boatihk:

o Enalbaed for filiny would you please find motion for leave
to amend and attachment and purpose awendwent that is served upon

you.

Sincerely,

F
181 AUB =1 P 1222



359

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF JASPER FOR. 2HE l4th JUDICIAL CIRCUIT
Antonio D. Scott, # 320475 | Cage NO; 2021-CP-27-00444
Applicant, ) . B o
ve ) PURPOSED AMENDNENT 2
STATE OF SOUTH CAROLINA !

Respondent .

i i-

1. Gounael was ineffective by his failure to file motion or bring
to the Court's attention that the indictument was drawn ©on an
ill~legal grand jJury. and. the Court lacked jurisdiction to try

ﬂﬁtqnio D. Scotts

LaW
A eriminal defendant has a comatitutivnal aﬁd.stuyuﬁarg-right to
have the indictment issvned by & legally constituted grand Juby.

See e.g. §k§§gﬁgwﬂaagﬁ Op No. 26105 (s¢ Supreme Court tilea

February 6, 2006}. :ee $.C. Constitutiom Art. I § i1 and 3rt. v,
§ 22. 5.C. Code ann. §14-9-210.

Injﬁtafﬁ;§ Haﬂn_l&5 S.«E. 2d ‘720 {S.C. 1940}y the Court said, We
adhere fully to the decision of this Court .rendered by WM.
Justice Woods, in the case of State V. Lazau, 65 S.8. 270, 271,

when the court held that the law reguires the presegtmeént of a
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yrand jury as a condition precedant to the trial of & crime, the
grand jury being a constitute part of the Court and without it
presentment the cougt nas no jurisdiction of the cause. Hence, an
appellate court will declare void a conviction obtdined in such
case without the presentment of & yrano guég; tor lack of

Jurisdiction of the subject matter in the trial court.. .

sn this cdse the Applicant has produced a terni of court recocd

for pvgf{ lall, and the grand jury did not aeet in April 2011 and

the foreman's name is what I'm alleying is fraud upon the Court.
CONCLUSION

Accbrdingly{ and for the reasons shown above, this Court should

"% srelease the Betitioner from the custody of the Respotdent.

Dated

&/ /.;7\ /2022

Antonio D. Scott
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STATE OF SOUTH CAROLINA J IN THE COURT OF COMMON PLEAS
'COUNTY OF JASPER FOR THE 14th JUDICIAL CIRCUIT

Aritonic D. Scott., # 320475 Cage Nos 202)-CP=27-0Q444

Applicant,
V.
STATE OF SOUTH CAROLINA )

Respondent . )

Thib cause is before this court for motion for leave to amend
‘post convictieb relief application on the ground that the grand
Jucy’ indictient was issued by a ill~legally grand jury.. Rule 15.

3¢SdﬁﬁPf"bha: the amendment is freely given as justice so reguires

and Mangal v State, 421 S.C. 85, 805 S.E+2d 568 (5.C. 2017)

quoting Simpson where Simpaon Aaid not specifically raise it in

his PCR application. The Court held, Simpson should have been
permitted to amend his PCR application to confirmyto the evidence
presented. 367 S.C. at 559, 627 §.E.2d at 708. Rule 15{b); SCRCP,
states pleading may be amendment., even after judgment, to conform
to issues tried by express or implied consehit. but ndt raised in
the original pleading. Moreover, a party way awmend his pleading
once as a matter of course at any time before or within 30 days
after a responsive pleading is served.... Otherwise & pacty nay
amend his pleading only be leave of court ox by wsritten congent

of the adverse pacrty. Love v State, 428 5.C. 231, 834 S.E.2d 196

{5.C. 2019)})quoting Rule 1% and 15(bj), SCRCPE.
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In this matter applicant has made a showiny of a ill~legal form
grand Jury. See Attachwents. And he reyuested an evigentiarcy

hearing on the matter. See purpose amendment
CONCLUSION

hpplicant prays this Court would grant leave to amend:

‘Submitted

P/ L2 12022

"ﬁﬁtcn1o D} SCotE,

2.
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IN THE COURT OF COMMON PLEAS
FOR THLE FOURTEENTH JUDICIAL CIRCUTT

STATE OF SOUTH CAROLINA
COUNTY OF JASPER

Antonio Demazio Scott, SCDC #320475, Case No.: 2021-CP-27-00444

Applicant, FINAL ORDER OF DISMISSAL

RECEIVED & &5
JUL 26 2023 = Jsh

S.C. SUPREME COURT 7 ==~

—

State of South Carolina.

)
)
)
)
)
)
)
)
)
)
)
Respondent. )
)

This matter comes betore the Court by way of post-conviction relief application tiled by
Applicant Antonio Demazio Scott on October 12, 2021. In response. the State of South Carolina
made its return and moved to summarily dismiss the action as procedurally barred pursuant to the
Uniform Post-Conviction Procedures Act. located at section 17 27-10 1o - 160 of the South Carolina
Code.

After review of the record and pleadings. this Court agreed this application should be
summuarily dismissed and provisionally dismissed the action by way ot a Conditional Order of
Dismissal filed on February 23, 2022, giving Applicant twenty days tfrom the date of service of
said Order to show why the dismissal should not become final. Attached to this Final Order and
incorporated herein by reference is an Affidavit of Service indicating Applicant was served the
Conditional Order of Dismissal on July 20. 2022.

On February 8, 2022, Applicant tiled a Motion to Dismiss the Conditional Order of

Dismissal. asserting he had attempted to tile a PCR application in 2016, and he believed—based

on a letter he received from the Jasper County Clerk of Court—that “it he refiled the PCR
TRUE COPY
MARGARET BOSTICK
™ . CLERK OF COURT
Pal-c. 1of3 F wnso
DATE: \{J

s
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application it would be accepted and timey filed.”" On April 25, 2022, Applicant filed a Motion
10 Amend and a Proposed Amendment asserting “counsel was ineflfective for failing to file a
motion or bring to the Court’s attention that the indictment was drawn on an ill-legal grand jury.
and the Court lacked jurisdiction to try [Applicant].” On August 1. 2022, Applicant filed (1) an
Objection to the Conditional Order of Dismissal. again asserting he had previously attempted to
file a PCR in 2016:; (2) a Motion to Dismiss the Conditional Order of Dismissal, reiterating the
argument in his February 2022 Motion to Dismiss the Conditional Order of Dismissal; and (3) a
Motion to Amend and a Proposed Amendment raising the same argument in his April 2022
Proposed Amendment. This Court construes these filings as responses to the Conditional Order
of Dismissal. This Cournt further finds Applicant has not made a prima facie showing that he is
entitled to an evidentiary hearing. As this Court previously found. the Clerk of Court reviewed its
records and did not have any record of receiving or ftiling a prior PCR application. Further,
Applicant’s proposed amendment does not raise an 1ssue warranting a hearing. See S.C, Code

Ann. §§ 14-5-910 10 -940 (allowing for terms of court not provided for by law): State v, Jeftcoat.

26 S.C. 114, 1 S.E. 440, 441 (1887) ("[MJerely changing the time for holding the court did not
make the grand jury illegal.”); Pringle v, State, 287 S.C. 409, 411, 339 S.E.2d 127, 128 (1986).
(providing a presumption of rcgularity attaches to proceedings in the Court of General Sessions);

State v. James. 321 S.C. 75,472 S.E.2d 38. 40 (Ct. App. 1996) (providing courts must presume a

As noted in the Conditional Order of Dismissal, Applicant sent a letter to the Supreme Court ot South
Carolina. received on September 13, 2021, requesting a copy of his PCR application. In that letter Applicant
claims he mailed a copy of his application to the Jasper County Clerk of Court in January 2016. Applicant
further contends he sent amendments to that application in April 2016. In the letter. Applicant states he has
not received any replies to letters he has mailed to the Jasper County Clerk of Court. Upon receipt of
Applicant’s letter. the Supreme Court forwarded it 1o the Jasper County Clerk of Court on September 15.
2021, By letter dated September 30, 2021, the Jasper County Clerk of Count responded to Applicant angd
advised him their office hid reviewed their records: however. the  records did not indicate any application
was ever received by or filed with the Jasper County Clerk of Court.

Page 2 of 3

2021-CP-27-00444

e N
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properly returned indictment is valid absent evidence to the contrary): Swte v. Gentry, 363 S.C.

93. 101, 610 S.E.2d 494, 499 (2003) ("[S]ubject matter jurisdiction of the circuit court and the
sufticiency of the indictment are two distinct concepts and the blending of these concepts serves
only to contuse the issue. Circuit courts obviously have subject matter jurisdiction to try criminal
matters.”).

IT IS THEREFORE ORDERED that for the reasons set forth in the Court’s Conditional
Order of Dismissal. this application tor post-conviction relief is hereby DENIED AND
DISMISSED WITH PREJUDICE.

Should Applicant wish to procure appellate review. he must file and serve a notice of appeal
within thirty days ot this Order. See Rule 203. SCACR. Applicant’s attention is directed to Rule

243, SCACR. for the procedures following the filing and service of the notice of appeal.

AND IT IS SO ORDERED this lC( day of _QUISY . 2023.

CARMEN T. MULLEN
Chief Administrative Judge - Common Pleas
Fourteenth Judicial Circuit

V"'O b 6\1(\5() . South Carolina

Page 3 of 3
2021-CP-27-00444
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F .0
JATF LT Q”QHTY
EL Eix%} Gé‘ COURT

Margaret Bostick., Clerk : - _ v
Jasper County Clerk of Court 0 M-S A8
P.O. Box 248 .

Ridyaland, 8¢ 29938 °

RE: Antonio Scokt. # 32041S v State
C/R WOT 2021~CP-~27-D0A4A4

Dear Clerk:

Enclosed for filing would fou please find ob,ection to the
progased final order of AdAismissal. please return stam,,a filed wopy
o me and plaase served the Honorable Beéntley D. Price.

Sincerelja
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STATE OF SOUTH CAROLTNA ] i EY¥ THE COURT OF COMMO' PLEAS

3%3‘2;?‘ i,?

COURTY OF JASPER ' CLER ME l4th JUDICIAL CIRCUTT

Antenie Demazio Scott. §320475: iﬂ%’i‘ ,»U{_ S A 0 38
Applicant, C/A Ro: 2021-~CP-27-<00444
V. )
State of Seuth Carelina OBJECTION TO THE PROPOSED
Respndent PINAL ORDER OF DISMISSAL

The aggl.igant cbjects to the proposed final order of dismissal
based ¢n the ground he has not had one ‘bite ar the apple. See
Odom v State, 523 SB 24 753 (SC 1999} the court éxplajined. under
the PCR rules. an applicant is entitled to a full adjudication on

"the merit of the original petition. or gne the ag

bite at 1e.
 second. the indictment as a fatal defect in‘it as to the place of
death. See p. 5 W.l: #Whigh Bkated Fhe victim, Cynthia wvas first
taken by EMS to a local heqpitai and then. because of her
cendition: ashe was transported Lo & hospl kal in Savannah,
Georgia. She died there on March 21, 2011, as a result of the
atdb wound to her neck just Belov the ear at the jaw line. (R
A4-B%, 3 2 B The indicthment does net satisfy the notice
tequitpmént Far -indizement. fes OshBEy end 510 S.2793 494, an
Andtetment is a Hotice document. see alao Poasgy

Lyalnes ¥ et 2104 461 %-€.2d 39% (Court of Apeals

2008) . The proper yreocediore for ralsiny lacked of subject matter
,urisdiction grior to trial is to file motion to dismisg pursuvant

e pule 12 (WHTY rather than a motion for summary judyment

1.
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pucrsuant to rule 56, SCRCP. 1f a party files a rule 56 motion for
aummary judgment on the ground of lack of subh,ect matter
surisdiction, trial court should treat the moktien as if it were
12(8Y{1} motion to diamiss. In speaking of lacked of
Jurisdiction, in the second eor (b} of the allegyation he is beiny
held in custody unlawful apgyplicant alleyes:

(h) Counsel was ineffecrive during the amendment £ the indictment
for his failure to move Lo yuash or chyect to the fatal defect in
tha murder indictment referring o the place of death.

#en considering the Staxe’'s motion for summary dismissal. where
ne evidentiary hearing has heen held, Lthe PCR udye, must asgsume

facts presented by the appliicant are rrue and view those facts in

the 1light most favorable %o the applicant MeCoy v _State, 737
5.8.2d4 623, 626 (2013). Similarly. wen revieviny the gropriety of
& Adismissal, this court must view the facts in the same fashion.

The indictment in this case is fatally defective and cannot he

cured by amendments. State v Platt, 151 S.R. 206 (§.C. 19307,

§§ﬁ,§ B \F- Blﬂ‘lene{ ¥ 11 5- E * 63‘? {s - C . Iqq{)} L

Tn the ,urisdictional matter of the court it appears the
indicement for murder must he dismissed and a new {ndictment
issued. In dealinyg with the Adiscovery cvule 17-27-45{(c}) a heariny
is necessary to determine if a2 yenuine issue of material facé: as
o whather this petition 1s harred by atartute of limitations and

whather eguitable tolling is available ko Applicant.
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CONCLUSTION

WHEREPORE.: having ob,ected to the proposed final order of
diamimsal., #pplicant prays this court ﬁouid consider the facts

and dismissed Respondent final order of dismissatl.

DATED

June A8 2023
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CERTIFICATE OF SERVICE

The undersigned hereby certify that he mail Objections to the
Pinal Order of Dismissal to t'he Jasper Countyy Clerk of Court

Margaret Boatickl’ iSouth Carolina Attorney Gensral‘s officae.
Danislle DIXDM. ZEaguire and to Honserable Carmen T. Mullen
thisd® day of June 2023 by depesiting samw in the U.8- MALL,
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RECEIVED

STATE OF SOUTH CAROLINA AUG 07 203

IN THE SUPREME COURT S-C. SUPREME coygr

Appeal From Jasper County Court of Common Pleas
Chief Administrative Judge, Carmen T. Mullen
C/A NO 2021-CP-27-00444

State of South Carolinac.sccaceeaeinineneninannn. R ipondent

Antonio Demazino Scott, # 320475 ccceeecerecnns A ellant

243 EXPLANATION

This cause is before this court pursuant to Rule 243, SCACR, to

explain why the rulinyg of the lower court was wroper. In this
matter the Respondent alleges that Petitioner': filing procedure
does not comply with the Uniform Post Conviction Act., and

Petitioner filed his application to late to be properly filed. 1In
this case Petitioner was never appointed counsel and he was never
| en a chance to present his claims to the PCRCOULI:. oOdom Vv

State, 337 S.C. 256, 523 S.E.2d 753 S.C. 1999).
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Petitioner filed his PCR January 15. 2016, and v en he did not
hear anything from the PCR court. he wrote the Sv~-reme Court of
South Carolina on September 13, 2021. In that le! er he mention
that he wrote a letter inquiring about his PCR  plication any
amended Return was January 24, 2020. Petitioner no 24 he received
absolutely no reply from the Clerk of Court. Peti .oner said, he
mailed another PCR Application on September 9, 2021, reguesting a
copy just for the record. By reqguest of the clerk of court the
PCR application was resubmited and sent to the Cle_x's attention,
he she said she would make sure it was proces 1in a timely
manner. See Letter dated Seprtember 30, 2021.

This court was also sent a copy. There exist a genuine issue of
material fact whether Petitioner's first PCR that he sent to the
Clerk was misplaced and never filed and d4id the c¢ 2rk letter and
stating resubmit meant, she _Just did not filed the first
Application. Summary dismissal of a PCR applic .ion without a
hearing 1is approgriate only when (1) it is apparent on the face
of the application that there is no need for a he ing to develop
any tacts ané¢ (2) the applicant is not entit ed » relief. S.C.

Code Ann. §17-27-70(»)}. Pelzer v. Stat:. 378 S.C. 16, 662 S.E.24

618 ((Coukt df appeal 2008) quotiny Leamon v _Stat. 363 S.C. 432,

611 S.E.24 494 (2005). When considering the Sta 2's motion for

summary dismissal of an application for PCR 3 3 Ige wmust assume

facts presented by an applicant are true and view thos faéts in
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Jasper County

Honorable Carmen T. Mullen, Circuit Court Judge

ANTONIO SCOTT,
PETITIONER
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO. 2023-001186

PETITION FOR WRIT OF CERTIORARI

KATHRINE H. HUDGINS
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR PETITIONER
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INDEX
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ARGUMENT

CONCLUSION

The PCR judge who signed the final order of dismissal erred in
failing to recuse herself when she was the trial judge and both
judges, the judge who signed the conditional order oof
dismissal and the judge who signed the final order of dismissal,
erred in dismissing the application for post-conviction relief as
being filed outside the one-year statute of limitations without
appointing counsel and without conducting a hearing when
there is evidence im the record that Petitioner, an
unrepresented indigent party, mailed the application from the
South Carolina Department of Corrections to the Jasper
County Clerk of Court, at the correct address, presenting
issues of law and fact that entitle Petitioner to the appointment
of counsel and an evidentiary hearing om the statute of
limitations issue as well as ineffective assistance of counsel

LIS oo ecces ittt s s staiis st easessesasssetseseernssssssaasnnsosestrasaeenssnsannnresnres nnntbrrreensnanrs

......................................................................................................................
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ISSUE PRESENTED

Did the PCR judge who signed the final order of dismissal erred in failing to recuse
herself when she was the trial judge and did both judges, the judge who signed the conditional
order oof dismissal and the judge who signed the final order of dismissal, court err in dismissing
the application for post-conviction relief as being filed outside the one-year statute of limitations
without appointing counsel and without conducting a hearing when there is evidence in the
record that Petitioner, an unrepresented indigent party, mailed the application from the South
Carolina Department of Corrections to the Jasper County Clerk of Court, at the correct address,
presenting questions of law and fact that entitle Petitioner to the appointment of counsel and an
evidentiary hearing on the statute of limitations issue as well as ineffective assistance of counsel

claims?
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STATEMENT

In April of 2011, the Jasper County Grand Jury indicted Petitioner, Antonio Scott, for
murder, indictment #2011-GS-27-00216. (App. pp. 233-234). On December 5, 2011, Petitioner
proceeded to jury trial before the Honorable Carmen T. Mullen. Robert Hughes represented
Petitioner at trial. Robert Ferguson prosecuted the case. The jury found Petitioner guilty. Judge
Mullen sentenced Petitioner to thirty (30) years in prison. (App. p. 235). A timely notice of
intent to appeal was filed and the direct appeal perfected. On February 19, 2014, the South
Carolina Court of Appeals affirmed the conviction and sentence. State v. Scott, 408 8.C. 21, 757
S.E.2d 533 (Ct.App. 2014). (App. pp. 275-280). A timely petition for rehearing was filed and
then denied on May 2, 2014,

On May 20, 2014, Petitioner filed a petition for writ of certiorari with the South Carolina
Supreme Court. On September 11, 2014, the South Carolina Supreme Court granted the petition
for writ of certiorari. After hearing argument, the Court affirmed. State v. Scott, 414 S.C. 482,
779 S.E.2d 529 (2015). (App. pp. 281-287). A timely petition for rehearing was filed and then
denied on December 16, 2015. The remittitur issued on December 16, 2015.

In a letter to the Clerk of the South Carolina Supreme Court dated September 9, 2021,
Petitioner wrote that he filed an application for post-conviction relief [PCR] with the Jasper
County Clerk of Court on January 15, 2016. (App. pp. 288-292). Petitioner wrote that he filed
an amended application in April of 2016. (App. p. 288). Petitioner also stated that he had not
received responses from the Jasper County Clerk of Court. (App. p. 289). The Appendix
includes an inmate receipt for postage for legal matters dated January 15, 2016. (App. p. 292).
In a letter dated September 15, 2021, the Clerk of the South Carolina Supreme Court forwarded

Petitioner’s letter to the Jasper County Clerk of Court. (App. p. 293). In a letier dated
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September 30, 2021, the Jasper County Clerk of Court wrote to Petitioner and advised that her
office did not have a PCR application on file. (App. p. 295). The clerk advised Petitioner to
resubmit the application and included a blank PCR application. (App. p. 295). On October 12,
2021, Petitioner filed a PCR application and amendment. (App. pp. 296-313).

On January 25, 2022, the State filed a return and motion to dismiss. (App. pp. 314-325).
The State did not request the appointment of counsel. (App. p. 314). On February 8, 2022,
Petitioner filed a pro se motion to dismiss conditional order of dismissal. (App. pp. 338-341).
On February 11, 2022, the Honorable Bentley Price signed a conditional order of dismissal.
(App. pp. 326-337). On April 25, 2022, Petitioner filed a pro se proposed amendment. (App.
pp. 343-345). Additionally on April 25, 2022, Petitioner filed a pro se motion for leave to
amend. (App. pp. 346-348). On August 1, 2022, Petitioner filed a pro se objection to the
conditional order of dismissal, a pro se proposed amendment, a pro se motion to dismiss
conditional order of dismissal by the Respondent, and a pro se motion for leave to amend. (App-
pp. 353-365).

On June 19, 2023, the Honorable Carmen T. Mullen signed the final order of dismissal
without appointing counsel and without conducting a heaﬁng. (App. pp. 366-368). Judge
Mullen was also the trial judge. (App. p. 1). On July 5, 2023, Petitioner filed a pro se objection
to the proposed final order of dismissal. (App. pp. 369-373). On July 26, 2023, Petitioner filed a
timely pro se notice of intent to appeal. (App. p. 374). On August 7, 2023, Petitioner filed a pro

se Rule 243 explanation. (App. pp. 375-377). This petition for writ of certiorari follows.
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ARGUMENT

The PCR judge who signed the final order of dismissal erred in failing to recuse
herself when she was the trial judge and both judges, the judge who signed the conditional
order oof dismissal and the judge who signed the final order of dismissal, erred in
dismissing the application for post-conviction relief as being filed outside the one-year
statute of limitations without appointing counsel and without conducting a hearing when
there is evidence in the record that Petitioner, an unrepresented indigent party, mailed the
application from the South Carolina Department of Corrections to the Jasper County
Clerk of Court, at the correct address, presenting issues of law and fact that entitle
Petitioner to the appointment of counsel and an evidentiary hearing on the statute of
limitations issue as well as ineffective assistance of counsel claims.

Petitioner’s PCR application was dismissed without an attorney being appointed and
without a hearing. The judge who signed the final order of dismissal also presided over
Petitioner’s trial. (App. p. 1, p. 368). First, the judge who signed the final order of dismissal
should have recused herself. In Floyd v. State, 303 S.C. 298, 299, 400 S.E.2d 145, 146 (1991),
the South Carolina Supreme Court wrote, “Accordingly, in all post-conviction relief hearings
held after the date of this opinion, a judge shall, upon motion, recuse himself if he was the judge
who presided at the guilty plea, criminal trial, or probation revocation proceeding for which
relief is being sought. While Petitioner did not move for the judge to recuse herself, Petitioner
was acling pro se, an attorney was never appointed to represent Petitioner and no hearing was
held. The final order of dismissal omits reference to the trial judge’s name but purports to rely
on the conditional order of dismissal which clearly notes the trial judge’s name.

Second, Petitioner wrote in his letter to the Clerk of the South Carolina Supreme Court
dated September 9, 2021, that he timely mailed his PCR application to the Jasper County Clerk
of Court on January 15, 2016. (App. pp. 288-290). The remittitur issued on December 16, 2015.
Petitioner additionally stated that he filed an amended application in April of 2016. (App. p.

288). In the letter Petitioner additionally provided the address where he sent his application and

amendment, the correct address for the Jasper County Clerk of Court. (App. p. 290). The



384

Appendix includes an inmate receipt, with Petitioner’s name and SCDC number, for postage for
legal matters dated January 15, 2016, the same date he states that he sent the application. (App.
p. 292). Petitioner presented material questions of law and fact regarding the statute of
limitations.

In response to Petitioner’s pro se PCR application, the State moved to dismiss as
untimely pursuant to S.C. Code §17-27-45. (App. p. 314). In the caption of the return the State
noted that appointment of counsel was NOT requested. (App. p. 314). In the conditional order
of dismissal the PCR judge wrote:

This Court has reviewed the pleadings, the records submitted by the parties, and

the applicable law. This Court finds there is no genuine issue of material fact

which would necessitate an evidentiary hearing. See § 17-27-70(b) (establishing

procedure for summary disposition of PCR applications); Leamorn v. State, 363

S.C. 432, 434, 611 S.E.2d 494, 495 (2005) (summary disposition appropriate

when there is no need to develop facts and the applicant is not entitled to relief.

Pursuant to South Carolina Code Annotated Sections 17-27-70 and -80, this Court

informs the parties of its intent to dismiss the application based upon the

following findings:
(App. p. 333). The order goes on to discuss the statute of limitations. (App. pp. 333-335). In
footnote #3 of the conditional order, the PCR judge acknowledged Petitioner’s letter to the Clerk
of the South Carolina Supreme Court in which he states he mailed a copy of his PCR application
to the Jasper County Clerk of Court in January of 2016. (App. p. 328). The order also lists
seven allegations of ineffective assistance of counsel, a Brady violation and a Due Process
violation that were all included in Petitioner’s pro se PCR application. (App. p. 332).

The final order of dismissal acknowledges Petitioner’s numerous pro se responses to the
conditional order of dismissal. (App. p. 367). The PCR judge who signed the final order of

dismissal denied relief and dismissed with prejudice “for the reasons set forth in the Court’s

Conditional Order of Dismissal . .. ” (App. p. 368). Both PCR judges erred in dismissing the
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application without appointing counsel and conducting a hearing when there were material issues
of law and fact presented with regard to the statute of limitations.
In Mose v. State, 420 S.C. 500, 505-06, 803 S.E.2d 718, 720 (2017), the South Carolina

Supreme Court wrote:

“Summary dismissal of a PCR application without a hearing is appropriate only
when (1) it is apparent on the face of the application that there is no need for a
hearing to develop any facts and (2) the applicant is not entitled to relief.”
Leamon v. State, 363 S.C. 432, 434, 611 S.E.2d 494, 495 (2005); S.C. Code Ann.
§ 17-27-70(b), (c) (2014). When considering the State's motion for summary
dismissal of an application, where no evidentiary hearing has been held, the PCR
judge must assume facts presented by the applicant are true and view those facts
in the light most favorable to the applicant. Leamon, 363 S.C. at 434, 611 S.E.2d
at 495. When reviewing the propriety of a dismissal, an appellate court must view
the facts in the same fashion, Id.

The PCR judges erred in summarily dismissing the application without appointing counsel and
conducting a hearing.  Petitioner presented material issues of law and fact that required a
hearing. The PCR judges failed to assume that the facts presented by Petitioner were true and
failed to view those facts in the light most favorable to Petitioner. Petitioner’s statement that he
timely filed his PCR application is additionally supported by the record showing a receipt for
postage on the date he mailed his application. Additionally, it is not apparent on the face of the
application that Petitioner was not entitled to relief. The pro se PCR application alleges seven
instances of ineffective assistance of counsel, a Brady violation and a Due Process violation.
(App. p. **).

In Gary v, State, 347 S.C. 627, 630, 557 S.E.2d 662, 664 (2001), Petitioner, an indigent
unrepresented party, told the judge during the hearing that he timely filed his PCR application
but filed it in the wrong place. On appeal Petitioner argued that the appellate court should allow

equitable tolling of the statute of limitations. The South Carolina Supreme Court found that the
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issue was not raised below and not properly before the appellate court. The Court, however,
citing Rule 71.1, SCRCP, found that the hearing was inadequate and remanded for the

appointment of counsel.

Rule 71.1(d) provides that:

If, after the State has filed its return, the application presents questions of law or
fact which will require a hearing, the court shall promptly appoint counsel to
assist the applicant if he is indigent. Counsel shall be given a reasonable time to
confer with the applicant. Counsel shall insure that all available grounds for relief
are included in the application and shall amend the application if necessary.

The Court in Gary wrote, “Further, in the interest of fairness, we find counsel should be
appointed under Rule 71.1(d) when the State moves for dismissal under § 17-27—45(A) and the
PCR applicant raises an issue of material fact regarding the applicability of the one-year
limitation.” 347 S.C. at 630, 557 S.E.2d at 664.

In the present case Petitioner presented questions of law and fact with regard to the
statute of limitations. Petitioner, however, was not given a hearing and was not appointed
counsel. This Court should remand the case for appointment of counsel and an evidentiary

hearing as the Court did in Gary.



387

CONCLUSION

Based on the above argument, this Court should grant the petition for writ of certiorari

and remand for the appointment of counsel and an evidentiary hearing.

Katggine H. Hu&gins :

Appellate Defender
ATTORNEY FOR PETITIONER

This 21* day of February, 2024.
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Jasper County

Honorable Carmen T. Mullen, Circuit Court Judge

ANTONIO SCOTT,
PETITIONER
W
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO. 2023-001186

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Petition for Writ of Certiorari and Appendix in the above-referenced case has
been served upon Danielle E Dixon, Esquire, at the primary e-mail address listed in the Attorney
Information System (AIS), this 21% day of February, 2024.

Kathrine H. Huggins 5

Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR PETITIONER
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On Petition for Writ of Certiorari
to Jasper County
Bentley D. Price, First PCR Judge
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Appellate Case No. 2023-001186

ANTONIO DEMAZIO SCOTT,
PETITIONER,

V.

STATE OF SOUTH CAROLINA,
RESPONDENT.
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FOR A WRIT OF CERTIORARI

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

DANIELLE DIXON
Assistant Attorney General
S.C. Bar No. 73999

Post Office Box 11549
Columbia, SC 29211
(803) 734-3737
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QUESTIONS PRESENTED

Did the PCR judge who signed the final order of dismissal err in failing to recuse herself when she
was the trial judge and did both judges, the judge who signed the conditional order of dismissal
and the judge who signed the final order of dismissal, err in dismissing the application for post-
conviction relief as being filed outside the one-year statute of limitations without appointing
counsel and without conducting a hearing when there is evidence in the record that Petitioner, an
unrepresented indigent party, mailed the application from the South Carolina Department of
Corrections to the Jasper County Clerk of Court, at the correct address, presenting questions of
law and fact that entitle Petitioner to the appointment of counsel and an evidentiary hearing on the
statute of limitations issue as well as ineffective assistance of counsel claim?

[s Petitioner entitled to a hearing on the narrow issue of whether the statute of limitations should
be equitably tolled?
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STATEMENT OF THE CASE

Petitioner is presently confined in the South Carolina Department of Corrections serving a
thirty-year-sentence. In April 2011, the Jasper County Grand Jury indicted Petitioner for murder
(2011-GS-27-00192). On December 5-7, 2011, Petitioner proceeded to a jury trial before the
Honorable Carmen T. Mullen. Public Defender Robert Hughes represented Petitioner, and
Assistant Solicitor Robert Ferguson prosecuted the case. The jury convicted Petitioner of murder,
and Judge Mullen sentenced him to thirty years’ imprisonment.

Petitioner filed a direct appeal, which was perfected by Appellate Defender Benjamin J.
Tripp, who filed a brief arguing the trial court erred in failing to instruct the jury on involuntary
manslaughter. The Court of Appeals affirmed on the merits. Petitioner filed a petition for a writ of
certiorari in the South Carolina Supreme Court, which was granted. On September 9, 2015, the
Supreme Codrt issued an opinion affirming. The remittitur was sent December 16, 2015.

On October 12, 2021, Petitioner filed an application for post-conviction relief (PCR)
alleging ineffective assistance of counsel, Brady violation, and due process violation. The State
filed a return and motion to summarily dismiss the application based on the statute of limitations.
On February 23, 2022, the court issued a Conditional Order of Dismissal.! Applicant filed
responses to the Conditional Order of Dismissal on February 8, 2022, and August 1, 2022, again
asserting he had attempted to file a PCR application in 2016. On June 27, 2023, the Court issued

a Final Order of Dismissal. This Petition for a Writ of Certiorari followed.

! Pertinently, the Conditional Order of Dismissal noted that Petitioner sent a letter to the Supreme Court of
South Carolina on September 9, 2021, asserting he mailed a PCR application to Jasper County Clerk of
Court on January 15, 2015, and an amendment in April 2016, but he had not received a clocked copy of his
application or amendment. The Order further noted the Supreme Court forwarded the letter to the Jasper
County Clerk of Court on September 15, 2021, and the Japer County Clerk of Court sent Petitioner a letter
on September 30, 2021, indicating it did not have a PCR application filed for Petitioner or any record that
an application was ever received or filed.
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STANDARD OF REVIEW
The standard of review for post-conviction relief depends on the specific issue before the

appellate court. Smalls v. State, 422 S.C. 174, 810 S.E.2d 836, 839 (2018). When reviewing

factual findings, appellate courts defer to the PCR court’s factual findings and will uphold them if
any probative evidence in the record supports them. Buckson v. State, 423 S.C. 313, 320, 815
S.E.2d 436, 440 (2018); Smalls, 422 S.C. at 180-81, 810 S.E.2d at 839-40. However, pure
questions of law will be reviewed de novo without deference to the PCR court. Id. Appellate
courts will reverse the decision of the PCR court when it is controlled by an error of law. Goins

v. State, 397 S.C. 568, 573, 726 S.E.2d 1, 3 (2012).
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ARGUMENT

Respondent concedes Petitioner is entitled to a hearing on the narrow issue of

whether the statute of limitations for this PCR action should be equitably

tolled.

Petitioner asserts the PCR court erred in summarily dismissing his PCR application when
he presented a question of fact as to whether the statute of limitations should be equitably tolled.
Respondent concedes Petitioner is entitled to a hearing on the narrow issue of whether the statute
of limitations for this PCR action should be equitably tolled.

“Summary dismissal of a PCR application without a hearing is appropriate only when (1)
it is apparent on the face of the application that there is no need for a hearing to develop any facts
and (2) the applicant is not entitled to relief.” Pelzer v. State, 378 S.C. 516, 519, 662 S.E.2d 618,
619 (Ct. App. 2008). “When considering the State's motion for summary dismissal of an
application for PCR, a judge must assume facts presented by an applicant are true and view those
facts in the light most favorable to the applicant.” Id. at 519, 662 S.E.2d at 619.

| “[S]tatutes of limitations are not simply technicalities, but are fundamental to a
well-ordered judicial system.” Id. at 520, 662 S.E.2d at 620. “Equitable tolling is a doctrine rarely
applied in South Carolina to stop the running of statutes of limitations.” Id. “The time requirements
in lawsuits between private litigants are customarily subject to equitable tolling if such tolling is
necessary to prevent unfairness to a diligent plaintiff.” Id. at 521, 662 S.E.2d at 620. However,
“equitable tolling . . . is typically available only if the claimant was prevented in some
extraordinary way from exercising his or her rights, or, in other words, if the relevant facts present
sufficiently rare and exceptional circumstances that would warrant application of the doctrine.” Id.

For PCR actions, equitable tolling has been applied when the applicant timely notarized

his application and alleged a warden confirmed it was mailed before the expiration of the statute
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of limitations. Mose v. State, 420 S.C. 500, 511-12, 803 S.E.2d 718, 723 (2017). However,
“[t]olling the statute of limitations in circumstances in which an applicant demonstrates the failure
to timely file for PCR was due to no fault of his own does not create an exception by which
incarcerated litigants may avoid time restrictions.” Id. at 510, 803 S.E.2d at 723 (internal
quotations omitted).

“[I]f a PCR applicant raises the doctrine of equitable tolling as a defense to the statute of
limitations, the judge should make the fact-specific determination of whether equitable tolling is
justified.” Id. at 511, 803 S.E.2d at 723. “As part of this determination, the judge should consider
any reasonably verifiable evidence of the date the document was purportedly in the possession of
prison authorities for purposes of mailing.” Id. “[I]f the circumstances warrant, the statute of
limitations shall be tolled from receipt of the document by the prison until formally filed with the
clerk's office, provided that the applicant can verify by competent evidence the date prison
authorities received the document for mailing.” Id. (emphasis added).

Here, Petitioner sent a letter to the Supreme Court of South Carolina in September 2021,
asserting he attempted to mail a PCR application to the Jasper County Clerk of Court in January
2016. Although mailing itself does not constitute filing for purposes of a PCR application,?
Respondent concedes Petitioner has alleged facts that, if true, could support equitable tolling. Thus,
Respondent concedes Petitioner is entitled to a hearing on the narrow issue of whether the statute
of limitations should be equitably tolled. At the hearing, the PCR court can assess Petitioner’s
credibility and review any evidence submitted by the parties on this issue.

Respondent further contends Petitioner’s request for an evidentiary hearing on the merits

of his PCR allegations is premature; the proper procedure here is a remand appointment of counsel

2 See Mose, 420 S.C. at 507, 803 S.E.2d at 721 (“[M]ailing does not constitute filing of a PCR application for statute
of limitations purposes.”).
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and a hearing on the State’s motion to dismiss. Should the PCR court find Petitioner is entitled to
equitable tolling, Petitioner would then be entitled to an evidentiary hearing on the merits of his
PCR allegations.?

CONCLUSION

Based on the foregoing, Respondent requests this Court grant certiorari, dispense with
further briefing, and remand this matter to the PCR court to consider the narrow issue of whether

the statute of limitations should be equitably tolled.

Respectfully Submitted,

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

DANIELLE DIXON
Assistant Attorney General

T AD—

Danielle Dixon
Assistant Attorney General

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
803-734-3737
DanielleDixon@scag.gov

This 8" day of July, 2024

3 Respondent does NOT concede that Petitioner is entitled to an evidentiary hearing on the merits of his PCR
allegations, but rather that Petitioner is entitled to a hearing on the narrow issue of whether the statute of limitations
should be equitable tolled. Respondent reserves the right to continue to assert the statute of limitations.

6
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The Supreme Court of South Carolina

Antonio Demazio Scott, Petitioner,
V.
State of South Carolina, Respondent.

Appellate Case No. 2023-001186

ORDER

Petitioner seeks a writ of certiorari from the summary dismissal of his application
for post-conviction relief (PCR). The State concedes Petitioner is entitled to a
hearing on its motion to dismiss the application to determine whether there is any
merit to Petitioner's claim of equitable tolling of the statute of limitations. We,
therefore, grant the petition for a writ of certiorari, dispense with briefing, and
remand this matter to the PCR court to hold a hearing on the State's motion to

dismiss. o
W udttepe .,

\/ FOR THE COURT

Columbia, South Carolina
August % , 2024

cc:
Danielle Dixon
Kathrine Haggard Hudgins
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STATE Ol SOUTII CAR®I.INA
COUNTY OF JASPLR

Antomo Scott, #320475.

Applicant.
V.
State of South Carolina.
Respondent.

Counsel, submits the following:

defense.

IN THL COURT OF COMMON PILLEAS
FOR THE FOURTLEENTH JUDICTAL CIRCUILT

Case No.: 2021-CP-27-00444 s

APPLICANT'S AMENDED APPLICATION © 3

NOW COMES Applicant. Antonio Scoll, amending his application filed October 12,

2021, In addition to the allcpations raised in his initial application. Mr. Scott, through PCR

L. Ineffective assistance of counsel for:
a. lailure o meet with Applicant enough and sufficienity communicate with
Applicant enough pror to tnal.
b. Failure to communicate plea olfer.
¢. Failure to review discovery with Applicant.
d. Failure 10 develop a trial strategy.
c. Tailure to elfectively meve for a directed verdict.
f. Failure 1o effectively ohject to hearsay statements.
i. Counse) shouid have objected to statements Monique attributed 1o
Applicant while wsnifying.
g. lailure to challenge the indiciments.
h. Failure to effectively cross-examine witnesses.
i. Failure 1o request immunity hearing.

j.  Erroneously advising Applicant not to testify in substantiating his sel{-delense
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Conclusion
Bascd upon the above, Mr. Scatt requests that this Court grant relief. vacate the

convictions. and remand the casc to the court of general sessions for a ncw trial.

Chelscy I, Marto
Attorney at Law
S.C. Bar No. #10419]

The Law Office of Chelsey F. Marto, LLC
P.O. Box 8795
Columbia. SC, 29201

(864)-404-5583
infe/@.chelscymarto.com

For Applicant Antonio Scott

September 19, 2025
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STATL OF SOUTH CAROI.INA )y IN THE COURT OF COMMON PLEAS
COUNTY OF JASPER ) TFOR THE FOURTEENTH JUDICIAL CIRCUIT
)
)
Antonio Scott. #320975, ) Case No.: 2021-CP-27-00444
Applicant. )
V. ) Attidavit of Scrvice by Mail
Siate of South Carolina. )
Respondent. )
)

1. 1 am the atorney for Applicant in the above-captioned mattcr.

2. Repular communication by mail exists throughout the suate of South Carolina and this is a
proper circumstance of service by mail.

3. 1 have this day served a copy of the Amended Application en the above-captioned matler
on the following person by their AIS email address:

Office of the Attorney Gencral
Attn: Kylee Kunealey, Esquirc
KvireKanealevig <cap gov

Attorney for Apphicant
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF JASPER 2055 AUG 20 PH % 4| IN THE FOURTEENTH JUIHCIAL CIRCUIT
Antonio D. Scott, SCDC #3104_'?5, Case No.: 2021-CP-27-00444

AMENDED RETURN AND PARTIAL
MOTION TO DISMISS

DLl
Applicant,

v,
(Counsel Already Appointed)
State of South Carolina,

iy

oL YTOH

)

)

)

)

)

)
Respondent. )

)

In response to the Application for post-conviction relief (PCR) filed by Antomo D, Scott

{ Applicant) on Respondent makes the following amended return and partial motion to dismiss:'
PROCEDURAL HISTORY

Applicant is presently confined in the South Carclina Department of Corrections serving
an aclive thirty-year sentence. In April 2011, the Jasper Couniy Grand Jury indicted Applicant for
murder (2011-GS-27-00192). Rober Hughes, Esquire, represented Applicant. Robert Ferguson of
the Fourteenth Circuit Solicitor’s Office prosecuted the case. Applicant proceeded to a jury trial
hefore the Honorable Carmen T. Mullen trom December 5 to Decemnber 7, 2011, and was found
guilty as indicted. Judge Mullen sentenced Applicant to thirty years’ imprisonment.

Applicant filed a timely notice of appeal, which was perfected by Breen Richard Stevens,
Esquire, of the South Carolina Commission on Indigent Defense — Division of Appellate Defense.
Oin appeal, Applicant raised one issue:

Whether the trial court teversibly emred by failing to instruct the jury with
inveluntary manslaughter where there was as evidence in the record indicating the

! Respondent initially filed a retum and morion w0 dismiss, asserting the application was barred by the statate of
limitations. On April 15, 2023, a hearing convened on the State’s motion to dismiss before the IHonorable Frank R,
Addy Ir. Qo May 7, 2025, Judpe Addy ivsued an order finding the statute of imilations should be equitably tolled and
denving Respondent™s motion to dismiss.
Page 1 0f7
Antonio D. Scott Beturn and Partial Motion Lo Dismiss | 2021-CP-27-00444
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knife wound to the deceased’s neck was unintentionally caused by [Applicant’s]
defensive martial arts mancuver while he was acting in self-defense?

On February 19, 2014, the Court of Appeals affirmed Applicant’s conviction and sentence.
State v. Scott, 408 §.C. 21, 757 5.E.2d 533 {Ct. App. 2014). On March &, 2014, Applicant filed a
petition for rehearing?, which was denied by the Court of Appeals on May 2. 2014,

Applicant then petitioned the Supreme Court of South Carolina for a writ of certiorari and
was represented by Benjanun Tripp. Esquire, of the South Carolina Commussion on Indigeni
Defense — Division of Appellate Defense. On September 11, 2014, the Supreme Court granted the
Petition for Certiorar.

In Applicant’s Bricf of Petitioner, Applicant raised the following issuc:

Whether the trial court reversibly crred by failing to instruct the jury on involuntary

manslaughter where [Applicant] defended himself from an atlack by an older,

heavyset, and sickly woman wielding a small, knife-like weapon, where Petitioner

told pohce he deflected her thrust lowards haim by mampulating her arm using a

martial arts maneuver; where the woman died from a single, pocket-knife sized

puncture wound to the side of her neck; and where evewitness testimony showed

he was surprised by the woeman's wound and quickly attempted to treat it.

On September 9, 2015, the Supreme Court affinmed Applicant’s conviction and sentence.
State v. Scott, 414 5.C. 482, 779 5.E.2d 329 (2015). Om September 18, 2015, filed a petition for
rchearing, which was denied by the Supreme Court on December 16, 2015, The case was remifted

on December 16, 2015,

CURRENT APPLICATION

On October 12, 2021, Applicant filed this PCR application alleging:

I. lIneffective assistance of counsel;
a. “Counsecl was inctfective for failing to investigate this casc by
failing to interview potential witnesses™;

? The remittitur was issued on March 7, 2014. The Court of Appeals issued an Order Recalling Remittitur
on March 10, 2014,
Pape 2 of 7
Antonic D Scoll Reolum and Partial Motion (o Dismiss 202 1-CP-27-00444
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b, *Counsel was ineftective dunng the amendment of the indictment
for his failure to mave to quash or object to the fatal defect in the
murder indictment referring to the place of death™;

¢. “Counsel was incffective by failing to object or file motion to the
facl the court failed to charge the jury on the element of criminal
intent in viclation of the Due Process Clause of the 14%
Amendment of the Umited States Constitution™;

d. “Counsel was ineftective for failing to hire an expert to rebut Dr.
Lee M. Tormos testimony that the case was a homicide and
testimony that the wound was inconsistent with an accident or self-
inflicted as the [Applicant] stated™,

e. “Counsel was ineffectivc for his tailure to prepare [Applicant] 1o
testify and demonstrale in this case msiead of [Counsel] trying to
do it himself™:

f. “Counsel was ineffective for failing to inform [Applicant] of the
plea offer for ten years";

g. “Counsel was ineffective for failing to object to the vouching by
the Solicitor during the closing argument’™;

2. Brady violation;
a. “The Solicitor withheld evidence that was matetial™;
3. Violation of dug process.

As relief, Applicant requesis: “reverse conviction and sentence and remand for a new trial,
and any other relief this court deem just and proper™.

Attached to this returm and incorporated by reference are the Jasper County Clerk of Court
records regarding the subject convictions; Applicant’s records from the South Carclina
Department of Corrections; the records from Applicant’s direct appeal, including the trial
transcript; and the records of the current PCR action. The 5tate reserves the right to amend this
return upon receipt of any relevant materials.

PARTIAL MOTION TO IHSMISS

Respondent moves to dismiss Applicant’s claim of violation of due process. Specifically,
such claim conld have been raised at trial or, if necessary, on dircet appeal, and thus 15 not an
appropriale claim for PCR. See 5.C. Code Ann. § 17-27-20(B) (providing the PCR Act “is not a

substitute for nor does it affect any remedy incident 10 the proceedings in the trial court, or of direct

Page 3 of 7
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review of the sentence or conviction™); Dravton v, Evatt, 312 5.C. 4,9, 430 8. E.2d 517, 520 (1993)

{(*Tssues that could have heen raised at trial or on direct appeal cannot be asserted in an applicahon
for post-conviction relief absent a claim of ineffective avyistance of counsel” (emphasis added)).
Applicant does not provide any facts to support this allegation. Further—and critically—
Applicant’s claim of ineffective assistance of counsel is broad enough to encompass all his claims
and is the proper lens for analyzing this issue, Respondent thus moves to dismiss as a stand-alone
claim Applicant’'s allegation of violation of due process.

INEFFECTIVE ASSISTANCE OF COUNSEL

Respondent requests an cvidentiary hearing in response to Applicant's allegations of
ingffective aswistance of counsel. In a PCR action, Applicani bears the burden of proving the
allegations in his application. Butler v. State, 286 5.C. 447, 334 5 E.2d 813 {1985). Wherze the
application alleges ineffective assistance of counsel as a ground for relief, Applicant must prove
that "counscl's conduct 50 undermined the proper functioning of the adversarial process that [it]

cannol be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668

{1934); Butler, 286 5.C. at 442, 334 5.E.2d at 814.
In cvaluating allegations of ineffective assistance of counsel, the reviewing court applics
the two-pronged test outlined in Strickland v. Washinaton, 466 U.8. 668, First, Applicant must

prove thal counscl's performances was deficient. 1d.. Cherry v. State, 300 S.C. .I115. 117, 386

S.E.2d 624, 625 (1989}, Under this prong, the court measures an attorney's performance by its
"reasonableness under prevailing professional norms.” Cherry, 300 §.C at 117, 386 S.E. 2d al 635
{guoting Strickland, 366 U S, at 690). The proper measure of performances is whether the attormey
provided representation within the range of competence required in cnminad cases. Butler, 286

S.C. At 442, 334 SE.2d at 814, "Counsel is strongly presumed to have rendered adequate

Pape 4 of 7
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assistance and made all significant decisions in the exercise of reasonable professional judgment.”
1d. (citing Strckland, 466 U.S. at 630). The Applicant must overcome this presumphion o receive
relief. Cherry, 300 §.C. at 118, 386 5.E.2d at 625. Second, counsel's deficient perfonnance must
have prejudiced the Apphicant such that "there is reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been differem.” Cherry, 300 S.C at
117-18, 386 S.E.2d at 625.

Here, the record likely does nol retule or disprove Applicant’s claims; therefore,

Respondent requests an evidentiary hearing. Seg Sharper v. State, 279 5.C. at 265, 305 5.E.2d at

248 (providing an evidentiary hearing shall be held when a PCR zpplication "alleges specific
instances of ineffective assistance of counsel which are not conclusively refinted by the record”).

PROSECUTORIAL MISCONDUCT

Respondent reguests an evidenhiary hearing in response to Applicant’s allegation of
prosecutorial misconduct. It is Applicant's burden to prove actual prosecutorial misconduct.
Alabama v. Smith, 490 U.S. 794 {1989}, Applicant allepes the solicitor withheld material evidence
in violation of Brady.” Brady requires the State to disclose evidence in its possession favorable to
the accused and material to guilt or punishment. Clark v, State, 315 5.C. 385, 388, 434 5.E.2d 266,
268 {1993}, A Brady claim is based upon the requirement of due process. Such a claim is complete
if the accused can demonstrate (1) the evidence was favorable to the accused, (2) it was in the
possession of or known to the prosecution, (3) it was suppressed by the prosecution, and (4) it was

material te guilt or punishment, Gibson v, State, 334 S.C. 515, 524, 514 S.E.2d 320, 324 (1999),

[mpecachment or exculpatory evidence is material only if there is a reasonable probability that, had

' Brady v. Marvland, 373 U5, 83, 83 5.CL 1194, 10 LEE2d 215 (1963),
Page Sof 7
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the evidence heen disclosed to the defense, the result of the proceeding would have been different.

Clark. 315 5.C. at 388, 434 5 E.2d at 268 {citing LS. v. Bagley, 473 U.5. 667 {1985)).

This allegation raises a question of fict that 1s not conclusively refuted by the record.
Accordingly, Respondent requests an evidentiary heanng on this greund for relief.

ANY FUTURE AMENDMENTS AND INVOCATION OF DISCOVERY

Respondent requests Applicant specity any claims he intends to raise in advance of the
hearing. Respondent reserves the right to request a continuance based upon any amendments
withheld until the last minute. Respondent further requests all potential exhibits and matenals used
to produce potentizl cxpert witness testimony be sent to Respondent before the hearing. Likewise,
Respondent requests all potential evidence and a witness list be sent to Respondent before the
hearing. Respondent reserves the nght to request a continuance and oppose witness testimony and
exhibits that result in undue prejudice to the State.

ALL OTHER ALLEGATIONS

Any allegation not expressly admitted, qualified, or explained is hereby denied.

FCONCLUSION AND SIGNATURE PAGE FOLLOWS)
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CONCLLSION

WHEREFORE, Respondent respectfully requesis this Court grant its partial motion to

dismiss with respect to the stand-alone due process allegation. Respondent requests an evidentiary

on Applicant's claims of ineffective assistance of counsel and prosccutorial misconduct.

August 18, 2025

By:

Respectfully Submitied,

ALAN WILSON
Attomey General

DONALD ). ZELENKA
Deputy Attorney General

D. RUSSELL BARLOW, [1
Senior Assistant Deputy Attorney General

DANIELLE DIXON
Aszislant Attorney General

KYLEE KANEALEY
Assistant Attomey General

Lyt [Cnealiey—

Kylée Kanealey, Bar No. 107060

ATTORNEYS FOR RESPONDENT
Office of the Attorney General

Post Office Box 11544

Columbia, 5C 29211

303-734-3737
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{(The proceeding commenced at 1:10 p.m.)

M5, KANEALEY: May it please the Court?

THE COURT: Yes, ma'am.

MS. KANEALEY: Kylee Kanealey on behalf of the State.
This is the post-conviction relief matter of Antonio Scott
versus the State, case number 2021-CP-27-00444 out of
Jasper County. Applicant is presently confined to the
South Carolina Department of Corrections serving an active
30-year sentence. In April 2011, the Jasper County
Grand Jury indicted Applicant for murder. That's
2011-GS-25-00192 [sic]. Robert Hughes, Esquire, represented
Applicant. Robert Ferguson of the 14th Circuit Solicitor's
Office prosecuted the case.

Applicant preceded to a jury trial before the
Honorable Carmen T. Mullen from December 5th to
December 7th, 2011, and was found guilty as indicted.
Judge Mullen sentenced Applicant to 30 years imprisonment.
Applicant filed a timely notice of appeal which was
perfected by Breen Richard Stevens of the South Carclina
Commission on Indigent Defense. And on October 19, 2014,
the Court of Appeals affirmed Applicant's conviction and
sentence. On march 6, 2014, Applicant filed a petition for
rehearing which was denied by the Court of Appeals on
May 2, 2014. Applicant then petitioned the Supreme Court

of South Carolina for a writ certiorari and was represented

Transcript of Record: A. Scott v, State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms. Marto

by Benjamin Tripp. And September 11, 2014, the

Supreme Court granted the petition for certiorari; and on
September 9, 2015, the Supreme Court affirmed Applicant's
conviction and sentence.

On September 18, 2015, he filed a petition for a
rehearing which was denied by the Supreme Court on
December 16, 2015. The case was remitted on December 16,
2015, And on October 12, 2021, Applicant filed this PCR
application. I'll turn it over to opposing counsel.

MS. MARTO: Judge, we're proceeding forward on the
allegations listed in the amended application. 2And with
that, we call Mr. Sceott to the stand.

THE COURT: Very good. Mr. Scott.

(Whereupon, the witness, ANTONIO SCOTT, first being

duly sworn, testified as follows:)

DIRECT EXAMINATION

BY MS., MARTO:

Q. Good afterncon, sir. Mr. Scott, what were you charged
with?

A, Murder.

Q. Who were you represented by?

A. Mr. Robert Hughes.

Q. And did you take this case to trial?

A. Ma'am?

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr, Scott by Ms. Marto 5
Q. You tock the case to trial?

A. Mr. Hughes took it to trial.

IIQ. And what was the outcome at that trial? Were you found

guilty or not guilty?

A, I was found guilty.

Q. And you got a 30-yesar sentence?

A. Yes, ma'am.

Q. You understand that to go forward today, 1f you were

granted relief, you'd be sent back to General Sessions
Court, and you would be able to plead or go to trial then,
but you'd still be facing 30 to life? You understand that?
A. Yes, ma'am.

Q. So you understand that if you were to go back to
General Sessions Court you could very well get more time
than you already got?

Yes, ma'am.

And you still want to go forward?

Yes, ma'am.

How do you feel like Mr. Hughes did representing you?
Thank you, ma'am. Thank you, Your Honor.

Do you think he did well or not well?

P o » 0 » 0 P

It was a nightmare. It was a nightmare, ma'am. This
is my first time that I actually get to say my truth. And I
just want to thank the Court, too, for having me here today.

It's been a long time.

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms. Marto 6
Q. So how do you feel like counsel did communicating with
you prior to the trial? Did he do well?

A. It was awful, ma'am. Maybe saw him about once, twice,
maybe three times at the most. That was it. And then he
was like we're going to trial. And he was very rude and

everything. Very disrespectful.

Q. So do you feel like you were able to work well together
or not?

A. No, ma'am.

Q. Did he explain to what was gonna happen at trial?

A, He instruct -- Mr. Hughes instructed me on -- when I

first saw him, he said it was 90 percent my way and

10 percent the State's way. And then, like I say, ma'am,
about the second, maybe the third time at the most, I saw
him, tops. It was just chaotic. It was shocking to me. I
never saw him acting like that before. It was awful.

Q. Did you get a chance to review the discovery?

A, No, ma'am. Like I shared with you earlier, about a
week and a half ago, I didn't see it until, like, the last
day of trial. I didn't know what that was about either. I
didn't have time to talk to him about anything. It was just
real awful, ma'am.

Q. What was your defense at trial?

A, Trial counsel defense, Mr. Hughes, he moved for a

directed verdict as you can see, trial transcript 164.

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms. Marto

Q. ‘Sir. Sir, if you can answer the gquestions I'm asking.
So what was gonna be your defense that would cause the jury
to find you not guilty? What was your argument?

A. Well, my argument was self-defense.

Q. And do you feel like counsel did a good job putting
forth the self-defense argqument?

A, No, ma'am.

Q. Now, did you talk to counsel about an immunity hearing
in this case?

A. To ke honest, ma'am, like I say, everything was new and
it was moving so fast. I didn't ask him because I didn't
understand 1t and he didn't share -- he didn't share
anything with me either.

Q. And did you testify at trial?

A, He instructed me that I didn't have to. He instructed
me he —-- simply, he say, "Mr. Scott, you didn't went to look
for the trouble or bring on the difficulty. This was

90 percent your way, 10 percent the State's way." So I did
what counsel asked me to do, the way he instructed me. I
did everything he instructed me.

Q. So he said you'd be Zound not guilty if you didan't
testify?

A. Yes.

Q. And what was your telling of what happened that day?

Like, what happened the makes you think it was self-defense?

Transcript of Record: A, Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms. Marto 8
A. Well, when I explained to Mr. Hughes as well as the
detective -- which it's on video and cassette. I shared it
with the detective and I shared it with Mr. Hughes, also.
And I said all I heard was a bunch of cursing. Before I
could realize, I kind of side-stepped to get out of the way,
but it was too late. Where as the swing, as I saw a shiny
object coming toward me, I swung and I ducked and like
pretty much a martial art move to get out of the way off-of
instance as well. BAnd I told him exactly the same thing I
told the homicide detective.

Q. S0, basically, she was coming at you, you ducked, and
she got herself?

A. Right. As me side-stepping, moving out of the way, and
I'm pushing her arm. 2And once my son's mom geot to yelling
saying something was sticking ocut of her neck, I immediately

took my shirt off and applied CPR until the authority got

there.
Q. S50 did you have any weapons in your hands?
A. I never had a weapon in my hand at all, ma'am.

Q. So you stated that you felt there was a plea offer in

this case. Is that correct?
A. He said that, but it wasn't clear. Like I said, it was
real messy, ma'am. It was chaotic. I never felt -- and

like I said, I never saw him like that before either. So

the weight of what's happening and everything, I

Transcript of Record: A. Scott v. State - 5/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms. Marto 9
couldn't - everything happered so fast, and my head wasn't
in the right place. And they appointed Mr. Hughes to me.
And like I say, he instructed me on just 20 perxcent my way,
10 percent the State’s way. Aand like I said, I only saw him
like two times, maybke three, tops. And I jumped the line in
front of thousands of people.

You know, my parents even asked me, like, what's going
on. I just told my mom, I said, Mom, I don't even know
what's going on. I'm just -- you know, I'm being
disrespected. You know, my legal mail being open without me
signing for it like I shared with you and asked you about
just to verify. I haven't been signing for no legal mail or
anything or ncthing. So I just tell my mom, I said, you
know what, I'm gonna do what he instructs me. I'm not gonna
say nothing because I don't know too much. I'm just might
go up this rcad and come back and learn a little bit as I
go.

Q. Going back to the plea offer. So you're stating that
there was a plea offer but you were unsure what it was?

A, Yes. Yes, ma'am. One of the State's witnesses
informed me that the solicitor and Mr. Hughes told him that
they took me to trial because I didn't want to take the
ten-year offer. That never came to me at all.

MS. KANEALEY: Your Honeor, we object to hearsay.

THE COURT: Ms. Marto, what is your position on that?

Transcript of Record: A. Scott v. State - 5/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms. Marto 10

MS, MARTO: I can tell him not to say what other people
said.

THE COURT: Okay.

THE WITNESS: I apclogize.

THE COURT: That's all right. That's all right.

MS. MARTO: Yeah. Without saying exactly ---

THE COURT: Tt's okay. Just hold on a minute. Sir,
it's okay. I don't expect you to know all the rules of how
this operates. Go ahead, Ms. Marto.

BY MS. MARTO:

Q. Just be careful about holding other people and saying
what they said. But it came toc you later on that there was
a ten-year plea offer?

A. But actually it was the State -- one of the State's
withesses, Carrie Nelson. Carrie Nelson informed of that.
And T apologize, again, for that. It was one of the State's
witnesses. And she was wanting to speak with me. 8o when I
reached out, she was at one of my relatives, and she asked
to speak with me. 8he asked me why haven't I tock the
ten-year plea thing the solicitor and ---

MS. KANEALEY: Your Honor, we just would object again
on the same basis.

THE COURT: Yeah. I understand. And you're right
about that, Ms. Kanealey.

Sir, again, we're getting into something somebody told

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Scoit by Ms. Marto 11
you. It's okay for you to tell what happened or what your
understanding was. Okay?

THE WITNESS: Yes, sir.

MS. KANEALEY: Your Honor, we Jjust move to strike his
answer from the record.

THE COURT: We'll do that, yes.
BY MS. MARTO:
Q. Yeah, be careful about not saying what other people
said. But you found out through a state witness?
A, Yes, ma'am.
Q. About an offer?
A. Yes, ma'am.
Q. And when did you find out about an offer? Was it
before or after trial?
A, It was way after trial.
Q. And you think that counsel should have better moved for
a directed verdict. Is that true?
A Yes, ma'am.
Q. And what do you think counsel should have argued
instead or should've argued more thoroughly that would have
led to you winning on directed wverdict?
A. I mean, trial counsel did ask for a directed verdict.
But the trial court erred in refusing the defendant's motion
for a directed verdict of not guilty at thé close of the

argument of the State's testimony. That error being that

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms. Marto . 12
the evidence was entirely circumstantial and did not meet
the requirements of the law as to the conviction upon the
circumstantial evidence in that it did not point
conclusively to the applicant's guilt of murder as to
preclude any other reasonable hypothesis, manslaughter or
self-defense, and beyond a reasonable doubt, and did not
point to applicant's te a moral certainty.
Q. So, I could be misunderstanding what you're saying.
But you're attacking the trial court in that, right? You're
saying the trial court erred?

When it comes to PCR, we need to raise an
ineffectiveness of counsel claim.
A. Right.
Q. So concerning the directed verdict, what should counsel
have done that would have led to a different outcome, if
anything?
A. Yes. He should have cross-examined the witness. He

should have cross-—-examined the witness at trial.

Q. What witnesses?

A Both Monigque and Officer Smith.

Q. And what should he have cross-examined Monigque about?
A He should have crossed Monique -- he should have

crossed Monique's statement that what she heard that the
applicant supposed to have said; and Officer Kevin about the

night before, a possible break-in, where he never reached

Transcript of Record: A, Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms, Marto 13
out to the applicant tb find out where the applicant's
whereabouts was.

Q. Okay. So Monigue -- you wanted counsel to
cross—examine Monique about statements she said you said?

A. Right.

Q. And what did you want him to cross-examine her on, Jjust
to see if that was true or not?

A. Right. To see if it was -- to see if it was true. And
Mr. Smith about the applicant's whereabouts the night before
can infer an express intent to murder.

Q. What would cross—-examining Monigue have done for you?
How would that have helped your case?

A. It would have showed that she was a credibility. She
wasn't credible.

Q. And how would that have happened 1f you just asked
about the statement she already said? I'm not trying to

trip you up, I'm just trying to understand.

A. No. Because she waited. She waited and then she said
on the record that it was supposed to be -- what's the term
she said? -- confidentiality. She said the information that

she gave was supposed to be in confidentiality. It's in the
record, ma'am.

Q. So you wanted counsel to cross-examine her about why
she didn't say you said certain things until the day of

trial? 1Is that what you're saying?

Transcript of Record; A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr, Scott by Ms. Marto . 14
a. Right.
Q. Okay. And that would've been prior inconsistent

statements. - Is that what you're saying?

A. Yes, ma'am.

Q. Ckay. And then Officer Smith, you wanted counsel to
ask him about where you were the night before. If counsel
asked those questions, what answers do you think would have
been provided? Does that make sense? What do you think the
officer would've said in response?

A. He would have spoked the truth. He did when he got
called and he came ocut and checked and see that whoever was
supposed to be there, me or whoever was supposed to be
there, wasn't there. And then if my name was called, he's
supposed to find out where I was and see where my
whereabouts was. And that would'wve created the error, I
felt like.

Q. So are you saying that -- why is the night before
relevant, I guess, is my gquestion? Because you went into
the house that day and you said that "Momma came out kinda
crazy, took a knife, and went like that," right?

A, The Momma entered somewhere that -- I was at my
sister's. And Mamma wasn't welcome. Mamma was pretty

much considering and took matters in her hands for whatever
reason. And the State took one incident and used it, the

incident that occurred. Two totally separate incidents.

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Scott by Ms. Marto 15

Q. So was there an altercation between you and the mamma

Ilthe night before?

A No, ma'am. That's why I'm saying about Officer Kevin
and‘when he got the call and he went out there and checked.
It's 1lit up. There's video cameras all around the area. So
not once -- once he say he checked and it was clear, he not
once checked to see where I was at the time. He didn't
check to see where my whereabouts was. And they just went
off of him, just what he just say, how he went out there and
checked around and everything was clear and everything.

That was it.

Q. And when it comes to Monique, you also wanted counsel
to object to hearsay statements. Is that correct? And
you're saying the hearsay is statements you said. Is that
correct? Does that make sense?

A. Say that again.

Q. You wanted counsel to object to statements that Monigue
said about things that you said, right?

A. Yes.

Q. And what do you think the outcome would've been had
counsel done that?

A. Well, we couldn't really say what the outcome would've
been. But the State -- as you can see clearly, the State
went off of these two —-- these two hearsay from Monigque and

Officer Smith. I just know had I -- the way I was
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Direct Examination of Mr, Scott by Ms, Marto : 16
instructed, had I been instructed, you know, the right way,
then I would've been able to testify myself as well. That's
pretty much --- |

Q. That's your main issue?

A, Yeah. I didn't get the right to testify myself.

Q. Is anything there else you would've said in testifying
besides the fact that the mamma came at you and you ducked
and she kinda slit her own throat?

A. Yes. Like, I'm saying my truth now.

Q. Yeah.

A. I would have said the truth when I got up there. I
have nothing to hide.

Q. But is there anything else you would want to add to
your testimony?

A, Yes.

Q. Okay. Just about, like, what happened that night?

Like the facts that led up to what happened?

A, Yes. I would've said what happened, like I shared on
the record and on video camera. And I weculd've spoke about,
also, what they used in the situation. I had two CDVs,
right. But me not knowing the law, Ms. Chelsey, instead of
sitting there, right, as you can go and check any time of
the day, there was no charge being pressed. 8o being that I
didn't know that, I accepted that. That was my fault. Now

that I understand, I would'we never took that because I

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Hughes by Ms. Marto 17
never expected to be in a situatidn like this. And that's
what the State used against me, Toc. They made it seem like
this was the reason for that, and it wasn't. I pled to
something that never expected this situaticn, of me to be in
this situation right now. B&nd I definitely would've spoke
on that that day at trial, too.
Q. If you had known about the plea offer of ten years,
would you have taken it?
A. Yes, ma'am.
Q. Are there any other issues you wished to raise today?
A, That's pretty much -- that pretty much clears it up.
I'm not tryving to point the finger or say Mr. Hughes is a
bad guy. I just like to say this was the first I actually
got to say this. So if I had the opportunity to say this, I
would've got on the stand. So we pretty much cleared
everything -- touch bases to everything today.
Q. Thank you, sir.

MS. MARTO: No further questions.

MS. KANEALEY: Nothing from the State, Your EHonor.

THE COURT: Mr. Scott, you may step down.

THE WITNESS: Yes, sir. Thank you very much.

MS. MARTO: We call Robert Hughes.

{Whereupon, the witness, ROBERT HUGEES, first being

duly sworn, testified as follows:)
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Direct Examination of Mr. Hughes by Ms. Marto : 18
DIRECT EXAMINATION

BY MS. MARTO:

Q. Good afterncon, sir.

A, Sorry?

Q. I just said good afternoon.
A. Good afternoon.

Q You represented Mr. Scott?

A. Yes, I did.

Q And how long did you have the case? Do you recall,
roughly?

A. I'm sorry?

Q. Roughly, how long did you have the case for?

A. I got it probably shortly after he was indicted until
trial, which would've been -- I don't remember. The case
||notes in this are gone.

Q. Do you remember 1f it was a couple of months, az couple

of years, somewhere in between?

A, It had to been months. I mean, they never brought
anything to trial fast. But I den't remember it being
years.

Q. And what did Mr. Scott tell you about what happened
that day? What type of defense was there?

||A. He had a self-defense argument that he —-- she had swung
at him with something. He identified it as a knife. He put

up an arm. Eer swing caused it To come back -- it caught in
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Direct Examination of Mr. Hughes by Ms. Marto 19
the crook of the arm -- come back to hif her in the neck. I
demonstrated that with the patholegist and a fake knife,
which I had procured.

Q. Did you ever consider pursuing an immunity hearing in
this case?

A. No.

Q. Why not?

A. There was nothing for immunity to do. He never gave me
any indication that that would have been a valid option.

Q. Did you believe he had a self-defense claim or no?

A. I had questions and was glad it was going to be
answered by a jury. But I put everything I could out to the
jury.

Q. Is there a reason why -- let me back up. Did y'all
have discussions about the decision to testify?

A. Oh, constantly. I've always maintained that it is
their right to testify. And that if they want to tell their
side of the story, they're more than welcome to.

Q. And what was Mr. Scott's conclusion about testifying?
A. I don't have my notes. But he didn't want to testify.
Q. Do you specifically recall him saying he didn't want to
testify or is that just not based on ---

A. If he wanted to testify, I would've put him on. I
mean, I make sure that they are fully informed of

everything. And it's his choice. Matter of fact, the judge
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Direct Examination of Mr, Hughes by Ms. Marto ) 20

even asked him if he wants to testify or not.

Q. Did you see anything wrong with the indictments?

A. No.

Q. Do you recall if there was any plea offers in this
case?

A. I don't recall any plea offers. I've heard him mention

a ten-year offer. That would've had to have been a lesser
included. And I would have begged the solicitor for a
lesser included. I generally had a number of murder trials
or murder cases at one time. 2aAnd if I had somecne make an
offer of a lesser included with a ten-year cap, I would've
jumped on that in a heartbeat and been at the jail within

30 minutes. But I always, with every offer, make sure they
understood that they would have to admit to guilt before
even accepting the offer. BAnd I wasn't there when it
happened, and they were. And if they felt anything like
guilt, this is the best offer they're ever going to see in
their life.

Q. But, again, you don't specifically recall whether there
was one or not?

A, I don't recall. But I know how I would've reacted to
something like that.

Q. Do you recall, rcughly, how many times you met with him
and discussed the case with him prior to trial?

A. I had a long-standing policy of go to the jail once a
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Direct Examination of Mr. Hughes by Ms. Marto 21
month, in the morning, with a list of every oﬁe of my
clients at the detention center and talk to them as long as
they wanted to talk. I usually don't get home until after
dark. I would've met with him at least once a month. And I

would try to make sure that he understoecd all we talked

about.

Q. Do you specifically recall reviewing the discovery with
him?

A. No. But I would definitely have done so.

Q. That was your general practice?

A. Beg your pardon?

Q. That was your general practice?

A. Oh, yves. It's his case. He's the one that has to do

the time. So I make sure that they know exactly what we're
decing.

Q. Mr. Scott is claiming that you were ineffective for
failure to object to hearsay statements that came out
through Monigque about things that he said?

A. That's part of —- I mean, I'm not about to call hearsay
on something which wasn't hearsay and would basically go to
a jury, y'all need to hear this. No. I'm not going to
point out to them something which would come in anyway.

Q. Now, do you recall whether or not you tried on cross to
bring out the fact that she was coming out with statements

that were maybe not previously disclosed in the discovery?

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Hughes by Ms. Marto 22
A. No. A lot of times the State's witness says things
that may come as a surprise but don't hurt, and sometimes it
helps. And I will save that later for closing. But I don't
point out things that hurt me.
Q. And you'd agree that the transcript is the best
reflection of what happened at trial at this point, right?
A. Oh, yes.
Q. Now, I think my client also argued that he wanted you
to cross—examine Officer Smith about his whereabouts the
night before the incident?
A. A prior bad act, it shouldn't have ever come in anyway.
And 1f it did, I don't know why he would want me to cross
for a negative. I mean, I don't know what he was wanting.
And that trial was abcocut the murder. It was not about
whatever happened the night before.

MS. MARTO: One moment, Your Honor.

THE COURT: Sure.

(Brief pause.)
BY MS. MARTO:
Q. My client mentioned how there was maybe an edit made to
the indictment after the grand jury found him -- found that
he should be indicted for murder, and that he believes that
any scrivener's error that's corrected should go back to the
grand jury all over again. Did you ever consider requesting

that? Does that make sense?

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing
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Direct Examination of Mr. Hughes by Ms, Marto 23
THE COURT: 1I'd like te hear it again. I'm nof sure he

deces, but I would. Say it again.

Q. My client's question is there was an indictment that

was initially signed off on by the grand jury. There was a

scrivener's error that was corrected. And there's a

question as to why that indictment with the corrected

scrivener's error wasn't sent back to the jury all over

again.
A, What was the scrivener's error?
Q. It was a difference in date. Wrong place cf death.

A. It didn't hurt and could readily be blamed on a
scrivener's error. There's no reascon to prolong something
simply that would be -- that was unnecessary.

Q. So you feel like the Court could've corrected it
without sending it back to the grand jury?

A, It would depend upon whether -- when it was caught. If
the judge read the indictment to the pctential jurors and
gave a wrong location, that might be one situation. But if
it was caught prior to the trial and the judge read the
correct indictment then there would've been nc cause for any
objection.

Q. Do you believe that he met the elements of self-defense
in his narrative of what happened?

A. In his narrative of what happened, yes. B2And I tried to

sell that to the jury.
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Cross-Examination of Mr. Hughes by Ms. Kanealey 24
Q. Do you think that you could've sold it to the judge in
I'an immunity hearing?
A. I'm sorry?
Q. Do you think that you could have sold it to the judge
in a Stand Your Ground or immunity hearing?
A. No. May I expand upon that?
Q. Yezh.
A, In an immunity hearing, in a Stand Your Ground hearing,
that has a greater burden on me, I did not think we could
meet that burden. I did not really care to try to meet that
||burden. I figured we would fail at meeting that burden.
And by doing so, I would have alerted the solicitor, big
time, to what was potentially a selling point to at least
one or two members of the jury in giving him reasonable
doubt and giving at least, at best, a hung jury.

MS. MARTO: Nothing further, Your Honor.

THE COURT: Ms. Kanealey?
II MS. KANEALEY: Just briefly, Your Honor.

CROSS-EXAMINATION

BY MS. KANEALEY:
Q. S0 regarding the indictment, you felt the indictment
was sufficient to put him on notice and it didn't impact
your trial prep in any way?

la  x.
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MS. KANEALEY: No further questions, Your Honor.

MS. MARTO: Nothing further, Your Honor.

THE COURT: Thank you, sir. You can step down.
Appreciate you being here.

THE WITNESS: Not a problem.

THE COURT: Ms. Marto?

MS. MARTO: Judge, I don't believe we have anymore
witnesses.

MS, KANEALEY: No further witnesses, Your Honor.

THE COURT: 1I'm sorry. Ms. Marto, you don't have
anymore?

MS. MARTO: I do not.

THE COURT: You already said that. I'm sorry. DNothing
from the State?

MS. KANEALEY: Nothing from the State, Your Honor.

THE COURT: Okay. Very well. All right. Did you
attorneys wish to make some brief comments in summary? Or
leave it up to you.

MS. MARTO: We'll just rest on the record, Judge.

THE COURT: Very well.

MS. KANEALEY: Same, Your Honor.

THE COURT: Same. Okay.

2ll right. I would like to have some time to review
this matter further. I'll look at all the notes. There's

quite a few notes here. And I will look at those notes and

Transcript of Record: A. Scott v. State - 9/24/2025 PCR Hearing

435




436

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

look back at some of the things in the record. Just double
check some things. And as soon as I've had a chance to do
that, and I'll do it as promptly as I can, I will let y'all
Xnow.

Ms. Marto, he's got a question.

APPLICANY: If it's okay, Your Honor, 1'd like to say
something to the Court.

MS. MARTO: Okay.

APPLICANT: There's something I would like to share
with you, Your Honor. I would like for you to see that I
took initiative to do in my time ---

THE COURT: VYes, sir.

APPLICANT: ~~-- incarcerated to further my career and
my integrity, Ycur Honor.

MS. MARTO: He can't consider what -- I think he wants
to show you like GED, some grade reports, things of that
nature.

APPLICANT: Some stuff that I've accomplished since
I've been now incarcerated, Your Honor.

THE COURT: Mr. Scott, that's not something I can take
a look at from this proceeding today because it doesn't
touch on the issues that I must decide on. But I will say
to you, sir ---

APPLICANT: Yes, sir.

THE COURT: If there's anything that you can do to
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THE COURT:

MS. MARTO:

THE COURT:

27

prove yourself, is to do well, is worth your time. Keep on
deing the best you can. It has nothing to do with what I
decide in this matter today. It doesn't tcuch upon it. But
I would encourage you to continue to do the things you can

Ilin a positive fashion. 21l right?

Yes, sir. Appreciate it.
Anything further from anyone?
I don't believe so, Your Honor.

Qkay. Thank yTall. Appreciate it.

(The proceeding cocncluded at 1:54 p.m.)
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STATE OF SOUTH CAROLINA )
) CERTIFICATE OF REPORTER
COUNTY OF COQLLETON )

I, HEATHER R. LANDRY, Court Reporter for the
Judicial Department of the State of Scuth Caroclina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had in the
hearing of the captioned case, in the Court of Common Pleas
for Jasper County, South Carclina, on the 24th day(s)of
September 2021.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.
March 11, 2026

QJMW/\

Heather R. Landry, CV
Official Court Reporter
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Antonio D. Scott, SCDC #320475, Case No. 2021-CP-27-00444 DR
—y
W 1=
Applicant, ORDER OF DISMISSAL z 4
C 3
L

Y.
State of South Carolina.

Respondent.

This matter comes before the Court by way of Antonio D. Scott's application for post-
conviction reliel {PCR) filed on October 12,2021 On September 24, 2025, an evidentiary hearing
was held at the Beaufort County Courthouse hefore the Honorable Eugene P. Wart, Jr. Applicant
was present and represented by Chelsey Marto, Esquire. Assistanl Attorncy General Kylee
Kanealey represented Respondent. Applicant proceeded forward on the allegations in his amended
application. In support of these claims Applicant testified on his own behal [, Respondent presented
the testimony of Robert Hughes, Esquire.

Following a thorough review of the record, along with the testimony and evidence
presented at the hearing, this Courl tinds Applicant has failed 10 establish any constittional
violatiuns or deprivations entitling him to relief and, accordingly, denies and dismisses this action
with prejudice.

ProCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections serving

an active thirty-year sentence. In April 2011, the Jasper County Grand Jury indicted Applicant for

murder (2011-GS-27-00192). Robert Hughes, Esquire, represented Applicant. Robert Ferguson of

the Fourteenth Cireuit Solicitor’s Office prosecuted the case. Applicant proceeded to a jury trial
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hefore the Honorable Carmen T. Mullen from December 3 to December 7, 2011, and was found
guilty as indicted. Judge Mullen sentenced Applicant to thirty years® imprisonment.
Applicant filed a timely notice of appeal, which was perfected by Breen Richard
Stevens, Esquire, of the South Carolina Commission on Indigent Defense — Division of Appellate
Defense. On appeal, Applicant raised one issue:
Whether the trial court reversibly erred by failing to instruct the jury with
imvoluntary manslaughter where there was as evidence in the record indicating the

knife wound to the deceased’s neck was unintentionally caused by [Applicant’s]

defensive martial arts maneuver while he was acting in self-defense?

On February 19, 2014, the Court of Appeals affirmed Applicant’s conviction and sentence
on the merits. State v. Scoul, 408 S.C. 21, 757 S.E.2d 533 (Cu. App. 2014). On March 6, 2014,
Applicant filed a petition for rehearing', which was denied by the Court of Appeals on May 2,
2014.

Applicant then petitioned the Supreme Court of South Carolina for a writ of certiorari and
was represented by Benjamin Tripp, Esquire, of the South Carolina Commission on Indigent
Defense — Division of Appellate Defense. On September 11, 2014, the Supreme Court granted the
Petition for Certiorari.

In Applicant’s Bricf of Penitioner, Applicant raised the following issue:

Whether the trial court reversibly erred by failing to instruct the jury on
involuntary manslaughter where [Applicant] defended bimself from an attack by

an older, heavyset, and sickly woman wielding a small, knife-like weapon; where

Petitioner tald police he deflected her thrust towards him by manipulating her arm

using a martial arts maneuver; where the woman dicd from a single, pocket-knife

sized puncture wound to the side of her neck; and where eyewitness testimony
showed he was surprised by the woman's wound and quickly attempted to treat it.

! The remittitur was issued on March 7, 2014. The Court of Appeals issued an Order
Recalling Remittitur on March 10, 2014,

Page 2 of 11 9: /
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On September 9, 2015, the Supreme Court aflirmed Applicant’s conviction and sentence.
State v. Scott, 414 8.C. 482, 779 S.E.2d 529 (2015). On September 18, 2015, filed a petition lor
rehearing, which was denied by the Supreme Court on December 16, 2015, The case was remitted

on December 16, 2015.
CURRENT APPLICATION
On October 12, 2021, Applicant filed this PCR application alleging:

1. lneffective assistance of counsel;

a “Counsel was ineffective for lailing to investigate this case by
failing to interview polential witnesses™;

b. “Counsel was ineffective during the amendment of the indictment
for his failure to move to gquash or object 10 the fatal defect in the
murder indictment referting to the place of death™

¢, “Counsel was ineffective by failing to object or file motion to the
fact the court failed to charge the jury on the ¢lement of criminal
intent in violation of the Due Process Clause of the 14t
Amendment of the United States Constitution™,

d. “Counsel was ineffective for lailing to hire an expert 1o rebut Dr.
Lee M. Tormos testimony thal the case was a homicide and
testimony that the wound was inconsistent with an accident or self-
inflicted as the |Applicant] stated™;

e. “Counscl was ineffective for his failure to prepare [Applicant] to
testify and demonstrate in this case instead of [Counsel] trying to
do it himself™;

£ “Counsel was ineffective for failing to inform [Applicant] of the
plea offer for ten years™,;

g. “Counsel was ineffcetive for failing to object 1o the vouching by
the Salicitor during the closing argument™;

2. Brady violation;
a. “The Solicitor withheid evidence thal was material™;
3. Violation of due process.

As relierl, Applicant requests: “reverse conviction and sentence and remand for a new trial,
and any other relief this court deem just and propet™.?

On September 22, 2025, Applicant filed an amended application alleging:

2 The Stale moved to dismiss this application as barred by the statute of limitations.
Following a hearing on May 7, 2025, Judge Addy granted gquitable tolling.
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1. Ineftective assistance ol vounsel for:

a. Failure to meet with Applicant enough and sufficiently communicate with
Applicant enough priot to trial;

Failure to communicate plea offer;

Failure to review discovery with Applicant;

Failure to develop a trial strateg@y;

Failure to effectively move for a directed verdict;

Failure 1o effectively abject to hearsay statements Monique attributed to
Applican while testifying,

Failure 1o challenge the indictments;

Failure to effectively ¢ross examine witnesses;

Failure to request immunity heanng;

Frroneously advising Applicant not to testifv in substantianing his self-defense
defense.

-~/ o o

e

As relief, Applicant requests the court vacate the convictions, and remand the case to the
court of general sessions for a new (rial. At the hearing, Applicant proceeded forward on the
allegations in his amended application.

FINDINGS OF FACT AND CONCLUSIONS OF LAw

This Court has had the opportunity to review the records before it, including the Jusper
County Clerk of Court records of the underlying conviction, Applicant’s records from the South
Carolina Department of Corrections, the trial transcript, Applicant’s appellate records, and the
records from this PCR action. This Court has further had the opportunity to observe the witnesses
presented at the hearing, closely pass upon their credibility, and weigh their testimony accordingly.
After a careful review based on the Strickland standard set forth below, this Court finds Applicant
has failed to carry his burden of preof. Below are the Court’s findings of fact and conclusions of
law as required by section 17-27-80 of the South Carolina Code (2017).

Ineffective Assistance of Counsel

In a PCR action, an applicant bears the burden of proving the allcgations in his application.

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1983). To prove inelfective assistance of counsel,

the applicant must show counsel was deficient, and the deficicncy prejudice applicant. Strickland
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v, Washinglon, 466 1.5, 668 (1984). When evaluating deficiency, courts measure an attorney’s
performance by its “reasonableness under prevailing professional norms.” Cherry, 300 SCatll?,
386 $.F. 2d at 635 (queting Strickland, 366 U.S. at 620). "Counsel is strongly presumed to have
rendered adequate assistance and made all sigmficant decisions in the exercise of reasonable
professional judgment.” Butler, 286 5.C. at 442, 334 S.E.2d at 814 {citing Strickland, 466 U.S. at
690). The applicant must overcome this presumption to teceived relief. Cherry, 300 5.C. at 1 18,
386 S.E.2d at 625, To prove prejudice, an applicant must prove counsel’s deficient performance
prejudiced the applicant such that “there is a reasonable probability that, but for counsel’s
unprotessional errors, the result of the procceding would have been diflerent. Id. at 117-18, 386
$.E.2d at 625.

Failure to Communicate and Review Discovery”

Applicant alleged counsel was ineffective for failing to meet with Applicant enough and
sutficiently communicate and review discovery with him prior to trial. The court finds Applicant
failed to prove this allegation.

Federal case law holds that there is no constitutional minimum number of meetings
between attorneys and their clients to satisfy competency. Campbell v. Polk, 447 F.3d 270, 279
.2 (4™ Cir, 2006). “Brevity of ime spent in consultation, without mere, does not establish that
counsel was ineffective,” Easter v. Estelle, 609 F.2d 756, 759 {51 Cir. 1980) {holding that it is not
enough to merely show that counsel only met with his client twice before 1rial as long as counse!
devoted sufficient time 10 ensure an adequate defense and to become thoroughly familiae with the
facts of (he case and the law applicable to the casc, and holding the record revealed thal counsel

was 50 prepared. ).

3 This section addresses allegations 1{a} and 1(c) as set forth above. g
-
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At the PCR hearing, counsel testified that it is his general practice to meet with his clients
once a month. Counse! testified that he would stay and talk to his clients as long as they wanted to
talk. Counsel testified he would have reviewed discovery with Applicant and that 11 was his general
practice to do so. This Court finds counsel’s foregoing testimony credibde. This court finds that
counsel adequately met with Applicant, reviewed the discovery, and communicated with Applicant
regarding his case. This Court finds Applicant has failed to prove deficiency.

Further, this Court finds Applicant failed to prove prejudice. This Court has reviewed the
records and finds counsel was fully prepared, and Applicant failed to show how additional
mectings with Applicant would have resulted in a ditferent oulcome at trial. Applicant has
provided no evidence that any additional meeting time or further review of the discovery would
had a reasonable probability on changing the cutcome of the trial and thus failed to prove prejudice.
Therefore, this claim is denied.

Failed to Communicate Plea Offer

Applicant alleged counsel was ineffective for failing to communicate a plea offer. This
Court finds Applicant failed to prove this alicgation. Applicant testified that there was a ten-year
plea ofler not communicated to him. The Court finds Applicant’s testimony nof credible. Applicant
provided no evidence of this alleged ten-year plea ofter. Counsel testified he does not recall a plea
offer and that he would have begged for a ten-vear plea offer. Counsel testified if there was a ten-
vear plea offer, he would have becn at that jail within thirty minutes to commuaicate to Applicant
the plea offer. This Court finds counsel’s testimony crecdible. This Court finds Applicant has failed
to prove deficiency and prejudice, this claim 1s denied.

Fuailure to Develop a Trial Strategy

Applicant alleged counsel was ineffective for failing to develop a trial strategy. This Court

finds Applicant failed to prove this allegation. Applicant testified that his delense was self-defense,
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i but counsel did not do a good job putting up the sell~defense defense. Counsel testified he believed
Applicant's narrative fit self-defense, and he tried (o sell that to the jury. This Count finds counsel's
testimony credible. Applicant did not provide whal more counsel should have done differently in
presenting selt-defense. Based on a review of the trial transcript, this Court finds counsel presented
a vigorous defense al trial and was not deficient. Further, Applicant did not testfy to what counsel
should have done differently in his defense or what strategy counsel should have pursued that
would have resulted in a different cutcome at trial. This Court finds Applicant failed 1o prove
prejudice. Therefore, this Court finds Applicant has failed to prove deficiency and prejudice, this
claim is demed.

Faiture to Effectively Move for a Directed Verdict

Applicant slleged counsel was ineftective for failing to effectively move for a directed
verdict. This Court finds Applicant failed to prove this allegation. The record reflects that counsel
did move lor a directed verdict, (Tr. 164 — 165). Applicant even 1estified that counsel did move lor
a directed verdict. Applicant did not provide what counsel was suppescd to further argue in his
directed verdict motion. Therefore, this Court finds Applicant has failed to prove deficiency and
prejudice, this claim is demed.

Failure to Ohject to Flearsay

Applicant alleged counsel was ineffective for failing to object 1o hearsay statements
Monique attributed to Applicant while testifying. This Court finds Applicant failed to prove this
allegalion. A statement is nol hearsay if the statement is oflered against a party and it is the party’s
own staternent in either an individual or representative capacity...” SCRE Rule 801.

The statements that Applicant alleges should have been objecied to were statements made

by a State's witness about what the Applicant had said and therefore wete not hearsay. Counsel

1estified that he did not object because the statements made by Monique about what Applicant had
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said were not hearsay. (Tr. 105, 106). This finds that any hearsay objection have been non-
metitorious. See Miller v. Keeney, 882 F.2d 1428, 1434 {9th Cir. 1989) (noting that if a petitioner
challenges a futile objection, he fails both Strickland prongs), LS. ex rel, Link v. Lane, 811 F.2d
1166, 1170 (7th Cir. 1987) (finding there is no prejudice from the failure to object unless there is
a legally supportable argument for exclusion of the evidence). Therefore, this Courl (inds
Applicant has failed to prove deficiency and prejudice, this claim is denied.

Faiture to Challenge ithe Indictments

Applicant alleged counsel was incffective for failing to challenge the indictments. This
Court finds Applicant failed to prove this allegation. Counsel testified the 1ssue with the indictment
was a scrivener's error regarding the wrong place of death. (Tr. 54, 55). Counsel testified that this
did not hurt Applicant, and it was readily explained by a scrivener’s error and did not need to go
back to the grand jury. Counsel testified if this error was caught and corrected prior to trial, there
was no reason to object. Counsel testified that he fell the indictment was sufficienl 1o put Applicant
on notice and did not impact his trial preparation in any way. Applicant did not allege any orounds
at the evidentiary hearing on which the indictments could have been dismissed. This Court finds
counsel was not deficient in his performance with regard (o this allegation because there was no
meriterious ground to challenge the indictments. This Court finds Applicant has failed to prove
deficiency and prejudice and thus, this claim is denicd.

Failure to Effectively Cross-Examine Witnesses

Applicant alleged counsel was ineflective for failing to effectively cross-examine the
witnesses Officer Smith and Monique Chester. This Court finds Applicant failed to prove this
allegation. Initially, this Court has reviewed counsel’s cross examination of Officer Smith and

Monique Chester and finds it was reasonable under prevailing professional norms. Further,

Applicant has not set forth what more counsel should have crossed the witnesses about that had a

& for
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reasonable probability of a different outcome at trial.

Applicant testified that counsel should have cross-examined Officer Smith about
Applicant’s whereabouts the night before the stabbing. Applicant testified that counsel should have
cross-examined Monique Chester about how she waited to make a statement to law enforcement
and how she wanted her statemenmt to be confidential. Counsel testified regarding his cross
examination of Officer Smith and explained that Applicant’s prier bad act did not come in, and he
did not know why Applicant would want him t¢ cross a witness about a negative. The record
reflects that counsel thoroughly cross-examined Monique Smith about waiting (o0 make a statement
and her wanting the statement to be confidential. (Tr. 109 = 112). Applicant did not allege what
more counsel should have cross-examined this witness about. This Court finds cross-examination
is a matter of trial strategy, and Applicant has failed to overcome the presumption that Trial
Counse! “rendered adequate assistance and made all significant decisions in the exercise of
reasonable protessional judgment.” Butler, 286 S.C. at 442, 334 8.E.2d at 814 (citing Strickland,
466 11.8. at 690). Trial Counsel articulated a very valid trial strategy in not asking additional
questions from Officer Smith, and the record shows counsel cross-examined Monique Chester on
the exact things Applicant testified he wished counsel cross-examined her on. Based on the
testimony from the hearing and the record this Court linds Counsel was not deficient. Further,
Applicant did not prove how further cross-examination of these witnesses had a reasonable
likelihood on changing the outcome of his trial and thus, failed to prove prejudice. Se¢ Cherry at
117-18, 386 5.E.2d at 625. This Court linds Applicant has failed to prove deficiency and prejudice
and thus, this claim is denied.

Failure to Request Immunity Hearing

Applicant alleged counsel was ineffective for failing to request an immumty hearing. This

Court finds Applicant failed to prove this allegation. Counsel testified that he believed Applicant’s
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narrative fit self-defense and he tried to sell that to the jury. Counsel testified he did not think he
could have sold that (o the judge at an immunity hearing with the burden on Applicant. Counsel
wstified he does not think they could have met that burden at an immunity hearing. Counsel
testified that by having an immunity hearing he aiso would have alerted the solicitor to the potential
selling point that could have led 1o a hung jury. This Court finds counsel articulated a valid strategic
reason for not requesting an immunity hearing. This Court finds Applicant has failed to prove
counsel was deficient. Further, Applicant failed (o prove there is a reasonable probability the circuil
court would have granted him immunity had counsel requested a hearing. See Cherry supra. Thus,
Applicant has failed 10 prove prejudice and this claim is denicd.
Advising Applicant Not ta Tesiify

Applicant alleged counsel was ineffective for erroneously advising Applicant not 1o testify
in substantiating his self-defense defense. This Court finds Applicant failed to prove this
allegation. Counsel testified he constantly discussed testifying with Applicant. Counse] testified
that if Applicant wanted to testify, he would have put him up to testify and he made sure that
Applicant was fully informed of that right and that it was his choice. Counsel testified Applicant
did not want to testify. This Court finds counsel’s testimony credible. Based on the record and
counsel’s testimony, this Court linds counsel was not deficient. Further, Applicant has failed 1o
show a reasonable probability that the outcome of the trial would have been diilerent had he
testified. See Cherry supra. Specifically, Applicant did not offer any testimony at the PCR heanng
that was different than what the jury considered. This Court finds Applicant has latled to prove

deficiency and prejudice and thus, this claim is denied.
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CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court 1o grant his
application. Therefore, this application for post—cenviction relief is DENIED and DISMISSED
WITH PREJUDICE.

Should Applicant wish 1o secure appellate review, he must file and serve a notice of appeal
within thiny days of receipt by counsel of written notice of entry of judgment. See Rule 203,
SCACR. Pursuant to Austin v. State, 305 §.C. 433, 409 S.E.2d 395 (1991}, an Applicant has a
right to an appellate counsel’s assistance in seeking review of the denial of PCR. Rule 71.1(g),
SCRCP, provides that PCR counsel must serve and file a Notice of Appeal on the Applicant’s
behalf if the Applicant wishes to seek appellate review. Attention is directed to South Carolina
Appellate Court Rule 243 for appropriate procedures for appeal.

IT 1S THEREFORE ORDERED:

1. The Application for Post—Conviction Relief 1s denied and dismissed with
prejudice; and

2. Applicant shall be remanded to and remain in the custody ol the South Carclina
Depariment of Corrections.

AND IT IS SO ORDERED this 7 A day of M"f%éﬁ}; , 2025,

Y

THE HONCRABLE ELGENE P. WARR, JR.
Presiding Judge
Fourteenth Judicial Circuit

&M‘é}»ﬁhulh Carolina
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