THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM GREENVILLE COUNTY

2012-CP-23-2386

Court of Common Pleas ' RE CEI VED |
Edward W. Miller, Circuit Court Judge DEC 23 2013
S.C. Supreme Coyrt -

Kenneth W. Workman, .......c............. Appellant,
V.
The State, ...c.cccoevvvvniniinene Respondent.
NOTICE OF APPEAL

Kenneth W. Workman appeals the Honorable Edward W. Miller’s Order of Dismissal filed on
November 26, 2013.

This _/i day OMB.

,//VM{/ Qf
Susannah Ross, Afomey atLaw

330 East Coffee St.

Greenville, South Carolina 29601
(864) 242-0029 '
Attorney for Appellant

Other Counsel of Record:

Karen Ratigan, Assistant Attorney General
P.O. Box 11549 '
Columbia, SC 29211

(803) 734-3970

Attorney for Respondent



PROOF OF SERVICE OF NOTICE OF APPEAL
THE STATE OF SOUTH CAROLINA

In The Supreme Court

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

‘Edward W. Miller, Circuit Couﬁ Judge RECEEVEE

2012-CP-23-2386 DEC 2.3 2013
' 8.C. Supreme Court
Kenneth W. Workman, .............. s Appellant,
V.
The State, ....ooovvevereerrerences Respondent.
PROOF OF SERVICE

[ certify that I have served the Notice of Appeal on The State of South Carolina by
depositing a copy of it in the United States Mail, postage prepaid, on December 18, 2013,
addressed to Attorney General of South Carolina, Attn: Karen Ratigan, P.O. Box 11549
Columbia, SC 29211.

~This 18 day of December  , 2013. o
gﬁsahnah Ross, Attorney at Law
330 East Coffee St.

Greenville, South Carolina 29601

(864) 242-0029
Attorney for Appellant




?

ROSS AND ENDERLIN, PA
ATTORNEYS AT LAW

RECEIVED,
December 18, 2013 ' DEC 23 2013

S.C. Supreme Court

Mr. Daniel E. Shearouse

Clerk, The S.C. Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Re: Kenneth W. Workman v. State
Dear Mr. Shearouse:
Enclosed you will find the original Notice-of Appeal in the above matter along with Proof
of Service upon the Respondent and the Order of Dismissal. The Notice has also been
filed with the Greenville County Clerk of Court.
These matters are being referred to the Office of Appellate Defense in that we were

participating as Court appointed counsel.

Sincerely,

Susannah Ross £ N~
Attorney at Law

enclosure -

cc: Paul Wickensimer, Clerk
Office of the Attorney General
Office of Appellate Defense

330 E. COFFEE ST..° GREENVILLE/SC ¢ 29601
PHONE: (864) 242-0029
E-MAIL: SUSANNAH@ROSSENDERLIN.COM



STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

-
= - —
COUNTY OF GREENVILLE CASE NO: 2012CP2302386 <> = % -
= Mmoo
IN THE COURT OF COMMON PLEAS E oy
~o : << ;'_!
D =y
. Y e 2
Kenneth M Workman vs. South Carolina State o X m Z
it —
CHECK ONE: = ‘:3:; g :1)
N —
5 w O
[(J JURY VERDICT. This action came before the court for a trial by jury. The issues have bee&gied;axrgd{gvé‘pdict
rendered. w X 2
(] DECISION BY THE COURT.

This action came to trial or hearing before the court. The issues have been tried or heard and
a decision rendered.

[J ACTION DISMISSED (CHECK REASON):
SCRCP (Vol. Nonsuit);

(7 Rule 12b), SCRCP;
[J Rule 43(k), SCRCP (Settled);

[(J ACTION STRICKEN (CHECK REASON):

(] Rule 41(a),
(] Other:

(] Rule 40(j) SCRCP; (] Bankruptcy:
[ ] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;
[J Other:

DISPOSITION OF APPEAL TO THE CIRCUIT COURT
[] Affirmed,; [ Reversed:;

[] Other:

(CHECK APPLICABLE BOX):
] Remanded:;

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT

RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED:

(] See attached order; [ statement of Judgment by the Court;
Dated at Greenville, South Carolina, this 26th day of November, 2013.

Court Reporter:

PRESIDING JUDGE - Edward W Miller

This judgment was entered on the 26th day of November, 2

013, and a copy mailed first class this 26th day of
November, 2013,

to attorneys of record or to parties (when appearing pro se) as follows:

Susannah Conyers Ross 330 East Coffee St. Karen Christine Ratigan PO Box 11549 Columbia,
Greenville, SC 29601

SC 29211
ATTORNEY(S) FOR THE PLAINTIFF(S)

ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk Of Court
- Clerk of Court

CPFORM4M
SCCA SCRCP Form 4 Revised 06/2008



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) C.A. No. 2012-CP-23-2386 ~
COUNTY OF GREENVILLE ) s L
) = &2h
z S3m
Kenneth Workman, ) IS
S.C.D.C. No. 332705, ) o 22
o =I5
) R g
Applicant, ) = P m 2z
) ORDER OF DISMISSAL Z8m
v. ) AT
) S 05
State of South Carolina, ) =1
)
Respondent. )
)

This matter comes before the Court by way of an application for post-conyiction relief
(PCR) filed April 5, 2012. The Respondent made its return on August 13, 2012. An evidentiary
hearing into the matter was convened on October 23, 2013 at the Greenville County Courthouse.
The Applicant was present at the hearing and represented by Susannah C. Ross, Esquire. Karen

C. Ratigan, Esquire of the South Carolina Office of the Attorney General represented the

Respondent.
The Applicant testified on his own behalf at the PCR hearing. Also testifying was the

Applicant’s trial counsel, Scott D. Robinson, Esquire. The Court had before it the trial transcript,
the Greenville County Clerk of Court records, the Applicant’s South Carolina Department of

Corrections records, the PCR application, the return, the appellate records, and the Applicant’s

Exhibits 1-4.
PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment from the Greenville County Clerk of Court. The Applicant was indicted

at the August 2008 term of the Greenville County Grand Jury for assault and battery of a high
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and aggravated nature (2008-GS-23-5528), conspiracy (2008-GS-23-5529), armed robbery
(2008-GS-23-5530, count 1), and possession of a weapon during the commission of a violent
crime (2008-GS-23-5530, count 2). Scott D. Robinson, Esquire represented the Applicant.

After the State called the case to trial, the Applicant was found guilty. On January 15,
2009, the Honorable C. Victor Pyle, Jr. sentenced the Applicant to concurrent terms of thirty
days for simple assault, five years for conspiracy, twenty-five years for armed robbery, and five
years for possession of a weapon during commission of a violent crime.

A notice of appeal was filed at the South Carolina Court of Appeals. LaNelle C. DuRant,
Esquire of the South Carolina Commission on Indigent Defense perfected the appeal in the form

of an Anders' brief. The Court of Appeals dismissed the appeal. State v. Workman, Op. No.

2012-UP-0438 (S.C. Ct. App. filed Jan. 25, 2012).

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the
following reasons:

1. Ineffective assistance of trial counsel:
a. Failed to investigate.
b Failed to object to the jury instructions on armed robbery.
C. Failed to object pre-trial to Brady violations.
d Failed to object to indictments being obtained through false

affidavits.
2. Ineffective assistance of appellate counsel:
a. Failed to present all preserved issues.
3. Due process and Equal protection violations.
4. Insufficient evidence.

In an “Application Addendum™ filed by PCR counsel on June 20, 2013, the following
issues were alleged:

1. Ineffective assistance of trial counsel:

' Anders v. California, 386 U.S. 738,87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967).
2
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a. Failure to join in the co-defendant’s motion to fully cross-examine
the State’s witness on the incentives he was given in exchange for
his testimony.

b. Failure to object to the Allen charge.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon their
credibility. This Court has weighed the testimony accordingly.

Set forth below are the relevant findings of fact and conclusions of law as required by
S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Trial Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[t]he burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasier v. State, 351 S.C. 385,389,570 S.E.2d 172, 174 (2002).

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under
prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant
must show “there is a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different.” Cherry v. State, 300 S.C. 115, 117-18, 386

S.E.2d 624, 625 (1989). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735
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(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

The Applicant stated trial counsevl represented him at both of his trials (the first of which
was a mistrial). The Applicant stated he met with trial counsel once or twice before each trial.
The Applicant stated they reviewed the evidence and his version of events. The Applicant stated
trial counsel did not investigate the case. The Applicant stated that, while the jury heard about
the height and weight differences regarding the suspect description, trial counsel failed to argue
it with specificity. The Applicant stated trial counsel failed to argue the following things in
closing argument: Timothy Wright’s deal with the State, the lack of evidence, and the height and
weight discrepancies. The Applicant stated trial counsel should have objected to the Allen?
charge.

Trial counsel testified he was retained in this matter and represented the Applicant at both
the first trial (that ended in a mistrial) and the trial at issue in this case. Trial counsel testified he
filed discovery materials and reviewed the evidence with the Applicant. Trial counsel testified
the Applicant had a joint trial with his co-defendant. Trial counsel testified he did not move to
quash the indictments under Rule 3(c), SCRCrimP. Trial counsel confirmed there was a
discrepancy between the victim’s description of the susbect and the Applicant’s description in
the supplemental report. Trial counsel testified he made a pre-trial motion to suppress the
identification because a news story included the Applicant’s name and picture. Trial counsel
stated he did not renew his oﬁjection when the victim identified the Applicant at trial. Trial
counsel testified he did not join the co-defendant’s motion to reveal to the jury the full extent of
Wright’s deal with the State. Trial counsel testified he did not address the height and weight

discrepancies during his closing argument and instead focused on what he thought was important

? Allen v. Uniled States, 164 U.S. 492, 17 S. Ct. 154, 41 L. Ed. 528 (1896).
4
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in the case. Trial counsel testified he did not object to the Allen charge.
This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to the indictment under Rule 3(c), SCRCrimP. This Court finds the late

indictments in this case did not nullify the Applicant’s prosecution. See State v. Culbreath, 282

S.C. 38, 40, 316 S.E.2d 681, 681 (1984) (“[T]he failure of the solicitor to act upon a warrant
within ninety (90) days . . . does not within itself invalidate a warrant or prevent subsequent
prosecution.”).  Further, this Court finds the Applicant failed to provide evidence of any

prejudice that resulted from the delay. See, e.g., State v. Pittman, 373 S.C. 527, 647 S.E.2d 144

(2007) (noting one must prove prejudice in order to prevail on an allegation that one’s speedy
trial rights were violated).

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have specifically pointed out discrepancies to the jury. The Applicant argues the victim’s
identification of the gunman was drastically different from the Applicant description at the time
of his arrest. This Court finds the Applicant cannot prove any prejudice on this issue, as the co--
defendant’s attorney pointed out these discrepancies during his cross-examination of the victim.

(Trial transcript, pp.98-99). See Cherry v. State, 300 S.C. at 117-18, 386 S.E.2d at 625. This

information was before the jury, who weighed it in their deliberations. See State v. Pipkin, 359
S.C. 322, 327, 597 S.E.2d 831, 833 (Ct. App. 2004) (noting the jury is “the finder of fact and
weigher of credibility”).

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to when the victim identified the Applicant. Before trial, the trial counsel argued

the identification should be suppressed because the victim identified the Applicant after a news




story included the name and photograph of him. The trial judge denied the motion. (Trial
transcript, pp.10-19). While trial counsel did not object when the victim identified the Applicant
at trial, this Court finds there was no prejudice. The issue about the news story was brought up
to the victim on cross-examination, presented to the jury and referenced by both trial counsel and
the co-defendant’s attorney in closing arguments. This Court finds there is no reasonable
probability the result of the trial would have been different if the objection had been made. See

Johnson v. State, 325 S.C. at 186, 480 S.E.2d at 735.

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have joined the co-defendant’s motion to reveal Wright’s deal. At the start of trial, the co-
defendant’s attorney moved “to have the State reveal to me any deals that have been made
between the State and Mr. Timothy Wright.” (Trial transcript, pp.9-10). The co-defendant’s
attorney asked to be able to mention that Wright had charges dismissed and the State was
offering a twenty-year recommendation. (Trial transcript, p.24). The trial judge ruled that
Wright could be questioned about negotiations but not the sentence recommendation. (Trial
transcript, p.24). This Court finds there was no prejudice resulting from the fact that trial
counsel did not join this motion because the Court of Appeals affirmed the trial judge’s ruling in

the co-defendant’s direct appeal. State v. Robinson, Op. No. 12-UP-042 (S.C. Ct. App. filed Jan.

25, 2012).

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have made different points during his closing argument. While the Applicant argued trial
counsel should have made more specific mention of the height and weight discrepancies and
Wright’s deal with the State, trial counsel testified he focused his closing argument upon what he

believed were the important points. This Court notes information about both the discrepancies
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and Wright’s deal were before the jury. This Court also notes co-defendant’s attorney addressed -
these issues in his closing argument. Therefore, there was no prejudice from trial counsel’s

decision not to argue these points with specificity in his closing argument. See Cherry v. State,

300 S.C. at 117-18, 386 S.E.2d at 625.

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to the Allen charge. The trial judge issued an Allen charge in this case. (Trial
transcript, pp.252-56). The Applicant argues the charge improperly spoke to the minority. (Trial
transcript, p.254). This Court finds the trial judge’s statement to the jury did not involve the type
of language usually seen in an improper Allen charge. This Court finds the trial judge’s

statement cannot be considered to be unduly coercive in nature. Cf. Tucker v. Catoe, 346 S.C.

483, 552 S.E.2d 712 (2001) (granting habeas relief after finding a defendant’s due process rights
were violated by an unduly coercive Allen charge).

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that trial counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that trial counsel committed either errors or omissions in his representation of the Applicant.
This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
was prejudiced by trial counsel’s performance. This Court concludes the Applicant has not met
his burden of proving counsel failed to render reasonably effective assistance. See Frasier v.

State, 351 S.C. at 389, 570 S.E.2d at 174.

Ineffective Assistance of Appellate Counsel

This Court finds the Applicant’s allegation that appellate counsel was ineffective is

without merit. The Applicant appeared to argue that his appellate counsel should not have filed

7
‘(Zc/(



an Anders brief. A defendant is constitutionally entitled to effective assistance of appellate

counsel. Evitts v. Lucey, 469 U.S. 387, 105 S. Ct. 830 (1985). In analyzing a claim of

ineffective assistance of appellate counsel, the Court applies the Strickland test just as it would

when analyzing a claim of ineffective assistance of trial counsel. See Bennett v. State, 383 S.C.

303, 309, 680 S.E.2d 273, 276 (2009); Southerland v. State, 337 S.C. 610, 616, 524 S.E.2d 833,

836 (1999). Appellate counsel, however, is not required to raise every non-frivolous claim, but
instead may select among them in order to maximize the likelihood of a favorable outcome.

Smith v. Robbins, 528 U.S. 259, 288, 120 S. Ct. 746, 765 (2000). This Court finds all preserved

issues were reviewed pursuant to the Anders procedure and the Applicant has failed to

demonstrate that counsel was deficient in perfecting the appeal pursuant to Anders. See State v.

McKennedy, 348 S.C. 270, 279, 559 S.E.2d 850, 855 (2002) (“The purpose of filing a brief
under Anders is to ensure the merits of the appeal are not overlooked. The court has to conclude
independently, regardless of counsel’s conclusion, whether or not the appeal has merit before it
can dismiss the appeal.”).

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argument, or evidence at the hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations before or during his trial and sentencing

proceedings. Counsel was not deficient and the Applicant was not prejudiced by counsel’s
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representation. Therefore, this PCR application must be denied and dismissed with prejudice.
This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate procedures to follow after notice of intent to appeal has been timely filed.
IT IS THEREFORE ORDERED:

1. That the application for post-conviction reilief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this </ day of \oo-(o— , 2013.

=20 W

Edward W. Miller
Presiding Judge
Thirteenth Judicial Circuit

Y
\4&%% , South Carolina.
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