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James Gardner - Cross-examination
By Ms. Dixon

Q. Okay.

A. I can't hear at all.

Q. All right.  Nothing further.

Thank you.

THE COURT:  All right.  Any follow-up?

MS. MARTO:  No, Your Honor.

THE COURT:  Okay.  All right.  You can step down.

All right.  Go ahead and call your next witness.

MS. MARTO:  We call Cory Fleming.

THE COURT:  All right.  Mr. Fleming, can you hear us

all right?

(WHEREUPON, there was no response.)

THE COURT:  Mr., Mr. Fleming, can you hear us?

MR. FLEMING:  Yes, sir.

THE COURT:  All right.  Thank you very much.  I'm

gonna have the clerk swear you in.  

Okay?  

THE CLERK:  Sir, if you would---

MR. FLEMING:  Yes, sir.

THE CLERK:  If you would, please raise your

right-hand.

                    CORY FLEMING, being first duly

sworn, testified as follows:

THE CLERK:  And, if you would, please state your

first and last name and spell both for the record.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

501



    20

Cory Fleming - Direct examination
By Ms. Marto

THE WITNESS:  Cory Fleming.  C-O-R-Y.  F-L-E-M-I-N-G.

DIRECT EXAMINATION  

BY MS. MARTO:   

Q. Good morning, sir.  

Can you hear me okay?

A. Yes, ma'am.  Let me see if I can't turn that down

just a little bit.  It's a little bit distorted.

(Pause.)

Okay.  Go ahead please.

Q. Yes, sir.

So you represented Mr. Gardner, correct?

A. Yes, I did.

Q. And do you recall roughly how long you represented

him for?

A. I do not.

Q. Do you know how many times you talked to him?

A. I don't have any -- it's been a very long time.  I

don't have any specific recollection of how many times I

talked to him but it was numerous.

Q. Were there any plea offers on this case?

A. I believe there was.  I don't have any specific

recollection of it.  But I've read some transcripts of

testimony and it refers to a plea offer.

Q. Well, did -- but you don't recall the specifics

behind what it was?
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Cory Fleming - Direct examination
By Ms. Marto

A. I do not.

Q. Did you request lesser included offense jury

instructions in this case?  

Do you recall?

A. Again, if I can add that I believe this trial was 10

years ago and much of that memory has faded and I am

unclear as to what I remember versus what I have read in

the various transcripts.

And so, out of an ab -- out of an abundance of

caution, I would like to say that, upon reviewing the

documents that were provided to me, the transcripts, it ap

-- I did not request lesser included offense.

Q. Okay.  Do you recall why you wouldn't of done that?

A. Well, I looked at my previous testimony that

refreshed my recollection and what it appeared to me from

that information was that, based on the situation in the

case, a lesser included offense would have created the

possibility or even the likelihood of a compromised

verdict.  And that compromised verdict would have carried

a penalty or sentence far and above what the existing

offer -- plea offer on the table was.

And so, in order to satisfy Mr. Gardner's wishes of a

sentence far below what the offer -- what the plea offer

was, we would have to approach it under an all or nothing

where a jury was going to have to either find that he
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Cory Fleming - Direct examination
By Ms. Marto

intended to murder or that there was no such intent

leaving the only remaining verdict of not guilty.  And

that was -- appeared to be, as I'm reading the transcripts

and, and whatever memory I do have, that appears to me to

be the strategy that we employed.

Q. But you'd agree that a compromised verdict, as you

said, is better than what he actually received, correct?

A. I'm sorry?

Q. Would you agree that the compromised verdict would of

been a better outcome than what he actually received?

A. Well, that's a lot of supposition.  I don't know what

the compromised verdict would of resulted in.  But it, it

would not have resulted in the sentence that he got.  I

think that's very clear.

Q. Do you recall if you went to school with

Mr. Gardner's stepson?

A. Pardon me?

Q. Do you recall if you went to high school with

Mr. Gardner's stepson?

A. I don't know Mr. Gardner's stepson and I went to

school -- I went to high school in Savannah, Georgia.  I

graduated in 1986 from Benedictine Military Academy.  I --

unless he went to Benedictine Military Academy and was

from Savannah, I am certain I did not go to high school

with him.
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Cory Fleming - Direct examination
By Ms. Marto

Q. Did you personally see anything wrong with the

indictments?

A. Pardon me?

Q. Did you personally see anything wrong with the

indictments in this case?

A. I don't, I don't recall.  I, I would of -- I would

think that, if I did, I would of raised it.

Q. Do you recall -- looking at Page 174 of the trial

transcript, there was mention of the relationship with a

Mr. Gardner and one of the victims as being abusive.

Do you---

A. May I refer to that line?

Q. Yes, sir.

A. I have a copy with me.  I'm, I'm happy to do it here.

Q. Okay.

A. And this is -- is it 174?  

Okay.  I have it before me.  Yes, I see that line.

Line 6 are you relating to?

Q. Yes, sir.

A. I don't specifically recall that.  But, of course, I

can -- I've read the transcript now that you have directed

me to.

Q. Do you recall if there's a reason why you didn't ask

for a curative instruction or anything of that extent?

A. I -- well, I see -- it looks as though there was a
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Cory Fleming - Direct examination
By Ms. Marto

bench conference.  I do not remember the bench conference.

I suspect that I did request some relief because there was

obviously -- I actually -- I mean it says -- the

transcript says I have a matter of law to take up outside

the presence and then the judge cut me off and said

counsel approach and then I do not remember the bench

conference.

So, I do not know what I requested from the judge at

that point and I do not know what the judge told me nor do

I know what counsel for the State said.

Q. Do you recall if Mr. Gardner ever mentioned that the

victim was the prosecutor's school teacher in this case?

A. That, that who?

Q. The pros -- the victim -- one of the victims was the

prosecutor's school teacher.

Did Mr. Gardner---

A. I don't---

Q. ---ever mention that to you?

A. Oh, that's -- I'm sorry.

Q. I was just asking did Mr. Gardner ever mention that

to you?

A. I don't recall that, no.

Q. And then looking at Page 100 of the trial transcript,

it looks like, starting around Line 12, their search for

the truth line would be raised.
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Cory Fleming - Direct examination
By Ms. Marto

Is there a specific reason why you didn't object to

that?

A. Give me a moment so I can get to that page please.

Okay.  What line are you talking about?

Q. Starting with Line 12.

A. And I told --. 

THE COURT:  What page was that?

A. So---

MS. MARTO:  One hundred.

THE COURT:  One hundred.

All right.  

Q. Yeah, Page 100 starting Line 12.

A. And who is -- I, I would have to go back to determine

who the speaker was.  

Who is this person?  

Oh, this is the Court.

Okay.  I don't specifically remember the, the Court's

instructions.

MS. MARTO:  Okay.  One moment, Your Honor.

(Pause.)

MS. MARTO:  Nothing further.

THE COURT:  Cross-examination.

MS. DIXON:  May it please the Court?

CROSS-EXAMINATION 

BY MS. DIXON: 
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Cory Fleming - Cross-examination
By Ms. Dixon

Q. Let me come up here.  I think the microphone's over

here. 

Is that correct?  

Okay.  May it please the Court.

How are you today, Mr. Fleming?

A. I'm well.  Thank you.  I hope you are.

Q. Thank you.  I am.  

And can you tell us briefly how you got involved in

Mr. Gather's case -- Gardner's case?

A. I actually don't remember specifically.

Q. Uh-huh.  (Affirmative).  

A. I just remember representing James.  But I don't

remember how I got involved.

Q. Okay.  

A. I know I was hired.  I don't -- I was not appointed.

Q. Okay.  And I think you said on direct that you spoke

with him numerous times.

Did you, did you feel like you had sufficient time to

talk to him?

A. Yes, I did.

Q. And did you have sufficient time to review the

discovery with him?

A. Yes, I did.

Q. And do you recall some of the State's evidence that

was presented at trial?
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Cory Fleming - Cross-examination
By Ms. Dixon

A. As I would say to you that I, I said previously -- 

Q. Uh-huh.  (Affirmative).  

A. -- it's very difficult for me to determine what I

recall of my own recollection -- 

Q. Uh-huh.  (Affirmative).  

A. -- and what I call -- can recall as a result of

reading the transcript.

Q. Uh-huh.  (Affirmative).  

A. So, I do recall some of the evidence now.  I just

don't know where I recall it from.

Q. Okay.  What was some of the evidence?

A. Well, I -- obviously the, the eye witness

testimony -- 

Q. Uh-huh.  (Affirmative).  

A. -- was available.  I re -- I recall that.  And, and,

of course, the, the videotape of the confession in this

case I believe.  The physical evidence itself I don't

really have any recollection of although I don't recall it

being particularly helpful for the defense.

Q. In terms of the victims, do you recall if they had

any type of relationship, if they knew Mr. Gardner, what,

what that situation was?

A. Yes, I under -- understood it they were -- one was

the partner/girlfriend of some sort.

Q. Uh-huh.  (Affirmative).  
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Cory Fleming - Cross-examination
By Ms. Dixon

A. Another was the sibling of that, that person.

Q. Okay.

A. And then, of course, the law enforcement that were

involved were -- their roles --

Q. Uh-huh.  (Affirmative).  

A. -- were solely as law enforcement officers.

Q. And do you recall the testimony was that, when law

enforcement responded, he came -- started shooting or I

guess started aiming towards them as well?

A. Yes.  But I -- again, and that, that would only be

what I remember from the transcript but yes.

Q. And then there was a confession that he gave as well,

correct?

A. Yes, that, that -- that's true.

Q. And what do you recall about the confession?

A. I actually have a specific memory of that -- 

Q. Uh-huh.  (Affirmative).  

A. -- because of the unusual nature of the confession --

Q. Uh-huh.  (Affirmative).

A. -- and, and because it was videotaped.

Now, I, I -- I just seem to recall that Chief Tyrone

Smith and the way he conducted the, the interrogation was

very -- was sort of an open thing.  He just -- he almost

was attempting to lead James in a certain direction -- 

Q. Uh-huh.  (Affirmative).  
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Cory Fleming - Cross-examination
By Ms. Dixon

A. -- how he was talking.  It was just an unusual -- I

think it speaks for itself but it was just unusual.

There wasn't a lot of probing questions.  It was

simply you tell me what happened kind of thing and, and I

just remember -- I remember drawing some conclusions about

how persuasive it was.

Q. And when you say lead him in a certain direction, do

you think he was trying to lead him to a false confession

or do you think he was trying to lead him in a way that

would be helpful to Mr. Gardner?

A. My, my interpretation was that he was trying to, to

get James to, to say that he did not -- he did not intend

to kill anybody -- 

Q. Okay.  And what was his---

A. ---and that, that wasn't James' intent.

Q. And what was his response?

A. And I think he said something to the effect -- I'm

sorry.  I'm talking over you.

Q. No, I don't---

A. I apologize.

Q. I'm sorry.

What was his response -- 

A. Um.

Q. -- in the video?

A. Well, when -- oh, I'm sorry.  I'm not in control of
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Cory Fleming - Cross-examination
By Ms. Dixon

this room.  And so I can't -- I don't know that I can do

anything about that phone ringing.

James -- so, when, when the chief, Tyrone Smith, said

something to the effect that he didn't, you know,

something about James not wanting to kill somebody, and I

think James contradicted him and said oh, no, I really

did -- 

Q. Okay.

A. -- or something.  I mean I don't know what the quotes

are but --

Q. Right.  Right.

A. -- it just seemed to me very profound -- 

Q. Uh-huh.  (Affirmative).  

A. -- and very problematic.

Q. Okay.  And going into your trial, what was your kind

of strategy to the best of your memory and I guess based

on -- you have -- you've had a chance to read your closing

argument, correct?

A. That's correct.

Q. And do you think your closing---

A. As I, as I said a little bit earlier, I didn't --

there wasn't any real hope of, of denying the, the factual

allegations with regard to shooting and using the weapon

and those things and identity and all of that.

And my -- so, it's clear, from, from the combination
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Cory Fleming - Cross-examination
By Ms. Dixon

of memory and looking at the transcript, that what the

approach would be is that, first, that James was

intoxicated, that he had drank an inordinate amount of

alcohol, and, and while -- we, we all know that

involuntary intoxication is not a defense.  It is an

explanation and it can be a form of mitigation with the

jury with regard to what your intent is.

Q. Uh-huh.  (Affirmative).  

A. And so I felt like that both -- we could both

challenge the government's position on intent by his

intoxication and additionally challenge his own voracity

in his confession by, by talking about the fact that he

was intoxicated and it sounded sort of like a little bit

of drunk talk -- 

Q. Uh-huh.  (Affirmative).  

A. -- if you will.  And, furthermore, you know,

obviously challenging the admissibility of the confession

but really I didn't think that was gonna work.  

But, but I -- but I still thought it was important to

raise and then, and then, ultimately, the, the -- using

the facts and circumstances as the government presented to

show that, had James really intended to kill anybody, he

had ample opportunity.  

Q. Uh-huh.  (Affirmative).  

A. He had the ability and there was nothing standing in
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Cory Fleming - Cross-examination
By Ms. Dixon

his way from, from doing that.  He could of killed, killed

multiple people had he wanted to and simply did not act

that way and, therefore, there would be no intent.  I mean

there was no actual attempt to kill.

Now, there was certainly an attempt to harm and it

was terribly reckless, et cetera.  But that was not intent

to kill and, therefore, without that intent to kill being

an element of the offense that he was charged with -- 

Q. Uh-huh.  (Affirmative).  

A. -- it would leave the jury with only one choice and

that would be to find him not guilty of that particular

charge.

Q. Uh-huh.  (Affirmative).  

And do you recall what types of guns he had?  

Were they pistols?  

Were they long gauge?  

What kinds of guns were they?

A. I, I believe it was a rifle.  But, again, I -- no, I

don't remember but I believe it was a rifle.

Q. And do you recall the victim that -- who was shot in

the leg, did they sat -- did the um -- did they testify

that was a short range, long range?  

Did they testify as to how far away he would of been

standing from her when---

A. Very close.
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Cory Fleming - Cross-examination
By Ms. Dixon

Q. Very close.  

Okay.  And did you use that in your closing argument

to show lack of intent?

Do you recall?

A. I believe I did, yes.

Q. Okay.

A. Yes.

Q. Okay.  And then going back to some of the specific

questions you were asked, and, on Page 174, you were asked

about an objection that you made, a bench conference.

If you'll go to Page 175 and 176?

Do you see where the judge comes back on the record

and discusses kind of what happened at that bench

conference?

A. Yes, if you'll give me a moment so I can refresh my

recollection.

(Pause.)

A. Oh, yes, it says that objected to the fact that he

did not want the solicitor, on redirect, to bring up any

more questions concerning the witnesses observation, the

degree of sobriety.

Okay.  Yeah.  And I, I -- we obviously had

discussed -- this, this indicates we obviously had

discussed a curative instruction --

Q. Uh-huh.  (Affirmative).
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Cory Fleming - Cross-examination
By Ms. Dixon

A. -- and that I ultimately decided to withdraw that.

Q. Uh-huh.  (Affirmative).  

And what would be a reason that you wouldn't want the

Court to issue a curative instruction?

A. Well, that was a strategic thing I'm sure and I, I

would like to say this.  I don't specifically remember.

Q. Uh-huh.  (Affirmative).

A. All I can testify to is what my thought process is as

I, I look at these documents right here in front of me.  

But it would of been my practice to evaluate the

efficacy of a curative instruction because, often times,

the curative instruction serves only to highlight the, the

information that the witness testified to -- 

Q. Uh-huh.  (Affirmative).  

A. -- and that the jury would not listen to the curative

instruction and only focus on the statement that was made

by the witness.  Thereby, making -- compounding it, making

it worse.

And so I'm sure that what I would of done in this --

I'm not sure -- I would -- I believed that what I would of

done in this circumstance is made the, the calculated sort

of guess, if you will, that it, it would of been worse -- 

Q. Uh-huh.  (Affirmative).  

A. -- to have the curative instruction than, than to

have it.  And so that's probably why I withdrew it.
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Cory Fleming - Cross-examination
By Ms. Dixon

Q. Okay.  Let's see.  They've raised some allegations

that you went to high school with the victim's stepson.  I

think you testified on direct that you went to high school

in Savannah.  

Is that correct?

A. That, that is correct.  And I, I don't know this,

this person that they're talking about.

Q. Uh-huh.  (Affirmative).  

A. I'm -- I mean I, I don't know the name.

Q. Uh-huh.  (Affirmative).  

A. I, I mean I don't -- I've never been given a name.

Q. Did you ever---

A. So, I don't know.

But all I can say is that if the person did not go to

high school in, in Benedictine in Savannah, Georgia, then

I would not have gone to high school with him --

Q. Did you ever---

A. -- cause that's where I went to high school.

Q. Did you ever go to school at all in Hampton County?

A. I did not.

Q. Okay.  And when did you live in Hampton?

A. After law school.  I was a lawyer when I moved to

Hampton.

Q. Okay.  And how many years were you there?

A. A couple years.
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Cory Fleming - Cross-examination
By Ms. Dixon

Q. Just about two.  

Okay.  Let's see.  And then I think you testified on

direct that you do recall there was maybe a plea deal that

he didn't want and you couldn't remember the specifics of

that?

A. Other than what it said, said, there was some

testimony I think from a previous PCR hearing -- 

Q. Uh-huh.  (Affirmative).  

A. -- maybe about what the plea deal was and, at that

time, I remembered it was, I think, nine years.

Q. Okay.  And do you have any reason today to think

that, that, at that time, you were not testifying

truthfully?

A. Oh no.  That -- if I -- if that's what my memory was

then, then I, I would of assumed that's what the plea,

plea deal was.

Q. Okay.  And so, he had rejected a nine year plea

offer.  

Is that kind of what you remember based on the

transcript and, and sitting here today?

A. Yes.

Q. And then tell us about your relationship, your

working relationship, with the solicitor in this case?  

Did you -- is she someone you worked with regularly?  

Is she someone that you were able to negotiate with?  
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Cory Fleming - Cross-examination
By Ms. Dixon

What was that relationship like?

A. I would, I would consider it a very good, healthy,

cordial working relationship.

Q. Uh-huh.  (Affirmative).  

A. I respected her.  I respected Ms. Legette's

integrity.

Q. Uh-huh.  (Affirmative).

A. I trusted what she told me and we had worked on I

mean countless cases over the years, serious cases like

this one, cases that were difficult to negotiate, cases

that had -- that were serious injuries to victims, you

know, and I knew -- you know, I, I had confidence when she

told me that that was the best she was gonna do, that was

the best she was gonna do, and she would stand by that.  

And so I, I mean I -- I, I, I think she's a -- she's

a very trustworthy human being.

Q. And so you feel like you got the best offer you were

gonna get from her on this case?

A. I do, yes.

Q. All right.  And then you, of course, relayed that to

Mr. Gardner, told him about it?

A. Yes, I did.

Q. Okay.  And he turned---

A. I did.

Q. And he turned it down?
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Cory Fleming - Cross-examination
By Ms. Dixon

A. He, he did, yes.  

Q. And I think you---

A. Obviously.

Q. And I think you testified on direct that that was

some -- that part of -- that sort of helped your strategy

in terms of an all or nothing, that if he had turned down

a nine year plea offer, it wouldn't really do him much

good to have a conviction on a lesser included.

Is that consistent with what you testified with?

A. Yes, that is.

Q. And do you think he would of gotten a conviction on a

lesser -- well, let's put it this way.  

If it had just been an ABHAN hanging out, you think

he would of been convicted of an ABHAN removing the

attempted murder?

A. I mean -- you know, it, it sort of -- sort of playing

Monday morning quarterback.  But the -- I mean clearly

the, the jury won't -- felt like there was sufficient

evidence to find him guilty.

Would it have been a compromised verdict?  

Potentially.

I, I don't -- I don't recall the length of

deliberation.  I don't recall if there were questions, you

know, that sort of give you the tea leaves about what

jury's are thinking.
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Cory Fleming - Cross-examination
By Ms. Dixon

Q. Uh-huh.  (Affirmative).  

A. I don't recall having any conversations about -- with

jurors following the verdict.

So, I really don't know exactly what they would do.

But I, I believe that, under the circumstances of the

verdict that we did receive -- 

Q. Uh-huh.  (Affirmative).  

A. -- it's very clear to me he would of at least gotten

convicted of that.

Q. Okay.  Now, Mr. Gardner, on direct exam, testified

that he believed the jury foreman was related to the

victim.  

Did you have any knowledge or indication that that

was the case?

A. I do not recall that at all.  I feel like, had that

been relayed to me, I would of, of made some sort of

inquiry---

Q. Okay.

A. ---at, at a bare minimum.

Q. And you've had the chance to review the indictments

relatively recently, recently.

Is that correct?

A. Yes.

Q. And do you see---

A. Yes, ma'am.
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Cory Fleming - Cross-examination
By Ms. Dixon

Q. ---any basis that you should of objected to the

indictments?

A. Not, not the ones that -- not the ones that

ultimately were presented to the jury.

Q. Uh-huh.  (Affirmative).  

A. There were some indictments that were dismissed in

the process of the trial -- 

Q. Uh-huh.  (Affirmative).  

A. -- based on some testimony provided by one of the

witnesses -- 

Q. Uh-huh.  (Affirmative).  

A. -- that I believe that compelled the solicitor to

dismiss those.  So, they didn't have to be addressed.

Q. Okay.

A. I think -- I don't see anything else regarding the

remainder of the indictments.

Q. Okay.  And to be clear, each of the three attempted

murder indictments deals with a different victim, correct?

A. It does appear that way, yes.

Q. Okay.  And then I think this will be my last

question.  Mr. Gardner had testified on direct that no one

checked him about how much alcohol he had been drinking.

Do you recall making that a theme throughout trial

that he was intoxicated during his confession?

A. Yes.
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Cory Fleming - Cross-examination
By Ms. Dixon

Q. And do you recall questioning---

A. I did.

Q. Do you recall questioning law enforcement about

whether they smelled alcohol or saw al -- or noticed signs

of intoxication?

A. I, I, I, I saw it in the transcript.  Yes, I, I did

that.

Q. And do you recall there was an empty Crown Royal

bottle that you brought out before the jury?

A. I don't have any memory of that.  But it sounds like

something I might do.

Q. Okay.  Okay.  I, I -- all right.  I think that's all.

Thank you for your time.

THE COURT:  Thank you.

THE WITNESS:  Thank you very much.

THE COURT:  All right.  Ms. Marto, any, any

follow-up?

MS. MARTO:  No redirect and no further witnesses.

THE COURT:  All right.  All right.  Thank you,

Mr. Fleming.

THE WITNESS:  Thank you, sir.

THE COURT:  All right.  You can, you can be excused.

I'm not sure how that would, would take place.

Do we have any other witnesses?

MS. DIXON:  Your Honor, the State calls Tameaka
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Tameaka Legette - Direct examination
By Ms. Dixon

Legette.  I see she's on there.  Let me get this---

THE COURT:  All right.  So the---

MS. DIXON:  Turn on her camera.

THE COURT:  So, the applicant has, has rested?  

There's no further---

MS. MARTO:  Yeah, this is your---

THE COURT:  ---witnesses? 

(Pause.)

THE COURT:  Ms. Marto?  

Ms. Marto, you've, you've rested?

No further---

MS. MARTO:  Yes, Your Honor.

THE COURT:  Okay.  Thank you.

All right.  All right.  I'll hear from the State.

MS. DIXON:  May it please the Court.

The State calls Tameaka Legette.

THE CLERK:  Ms. Legette, if you would, please raise

your right-hand.

                   TAMEAKA LEGETTE, being first duly

sworn, testified as follows:

THE CLERK:  And, if you would, please state your

first and last name and spell both for the record please.

THE WITNESS:  Yes, good morning.  

My name is Tameaka Legette.  Tameaka, T-A-M-E-A-K-A.

Last name Legette, L-E-G-E-T-T-E.
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Tameaka Legette - Direct examination
By Ms. Dixon

DIRECT EXAMINATION  

BY MS. DIXON: 

Q. Ms. Legette, how are you today?

A. I'm doing well, ma'am.  

How are you?

Q. Good.  Good.  Thank you.

And can you tell us about your involvement in this

case?

A. Yes, ma'am.

I work for the Solicitor's Office in the Fourteenth

Circuit, and, at the time of this case, this case was

reassigned to me after one of our other prosecutors,

Kelvin Wright, had previously had the case and I think he

may of left the office by this time.

Oh, he may of been still working here.  It may of

been on I think a -- maybe a military furlough.  But the

case was reassigned to me after he had the case.  And so I

became the prosecutor responsible for trying the case.

Q. And did you make any plea offers in this case or

would that have been --?

A. I don't, I don't -- I don't recall making any.  There

may have been some that were made prior to me getting

involved in the case.

I, I remember -- and I didn't -- this is -- my, my

recollection is that, by the time I got involved with the
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Tameaka Legette - Direct examination
By Ms. Dixon

case, whatever plea offers there were had already been

previously extended.  And by the time I got involved with

the case, there was a -- an LWOP notice that had been

filed, life without parole notice, that had been filed.

Now, me, me and Mr. Fleming may of discussed some

plea offers while we were talking.  I don't have any, any

real recollection of myself making any plea offers.

However, Kelvin Wright may of made some.  And if

Mr. Fleming testified earlier that there was a nine year

plea offer, then I would go along with what he says

because I, I did trust Mr. Fleming in what he would tell

me, yes.

Q. Okay.  Now, I think, in this case, there's been some

allegations that you may have been taught by the victims.  

Where -- did you grow up in Hampton County?

A. No, I did not.

Q. Did you go to school in Hampton County?

A. No, I did not.

Q. Do you recall any of the victims in this case ever

being a teacher of yours?

A. No, they were not.

Q. Okay.  And let's see.

Did you know them before you became a solicitor?

A. I did not know Ms., Ms. Walden.  I did not know Ms.

Walden.  I had never met Ms. Walden.  I did have -- I did
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Tameaka Legette - Direct examination
By Ms. Dixon

know Ms. -- I can't think of her last name, Montooth

(phonetic).  

Q. Uh-huh.  (Affirmative).  

A. I had met her before.  

Q. Uh-huh.  (Affirmative).  

A. But we were not friends.  I, I had met her before -- 

Q. Uh-huh.  (Affirmative).  

A. -- but that's it---

Q. And do you recall---

A. And I'm not even really sure -- go ahead.  I'm sorry.

Q. No, go ahead.

Do you recall if the judge asked the jury panel if

anyone was a close personal friend or relative of yours?

A. Yes, those were his standard questions.  He would

always ask those, yes, ma'am.

Q. And, in that same vein, if any of the members of the

jury panel had been a close personal friend or relative of

yours, what would you have done?

A. I would of made Mr. Fleming aware of it as well as

the Court.

Q. Okay.  Okay.  So, that's not something you would of

hidden from the Court or him?

A. No.  No, and I would not of allowed them on the jury

either.

Q. Okay.  
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Tameaka Legette - Direct examination
By Ms. Dixon

A. If I -- even if I had to strike them, I would of had

to strike them.

Q. Okay.  I think that's all.  Thank you for being here

today.

THE COURT:  All right.  Any cross---

A. Yes, ma'am.

THE COURT:  Any cross-examination?

MS. MARTO:  Nothing, Your Honor.

THE COURT:  All right.  Thank you, Ms. Legette.

Any objection---

THE WITNESS:  Thank you.  

THE COURT:  ---to this witness being excused?

MS. MARTO:  No, Your Honor.

MS. DIXON:  None from the State.

THE COURT:  Thank you.

MS. DIXON:  Thank you.

THE WITNESS:  Thank you, Your Honor.

THE COURT:  All right.  Any further witnesses for the

State?  

MS. DIXON:  No further witnesses, Your Honor.

THE COURT:  Okay.  All right.  Let me, let me hear

from you.  

Ms. Marto.

MS. MARTO:  Yes, Your Honor.

We would just request that this Court consider

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

528



    47

granting relief in this case and give Mr. Gardner an

opportunity to go back to General Sessions Court for a new

plea or trial.

We're certainly not abandoning any of the issues we

raised today.  But I would just highlight specifically

that I think that there was evidence to support that

Mr. Gardner committed a lesser included offense as opposed

to an attempted murder.

I, I don't think that the reasoning that he should of

gotten less or he would of gotten more time through that

versus pleading is reasonable given the fact that he

received a substantial sentence that would exceed whatever

would of been given if he was found guilty of ABHAN or

first degree instead.

THE COURT:  All right.  Go ahead.

MS. MARTO:  And we would also highlight that a

curative instruction should of been given concerning a

relationship being abused if that was the case.  

Again, not abandoning any other issues.  But based

upon those specifically, we would just request relief.

Thank you.

THE COURT:  All right.  Thank you.

MS. DIXON:  May it please the Court, Your Honor.

As Your Honor---

THE COURT:  Please.
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MS. DIXON:  ---is aware, the standard here is, of

course, Strickland v. Washington.  It is a standard that

requires them to show both deficiency and prejudice and

the burden is on him and there's a presumption of

effectiveness that is embedded in Strickland that the

defendant has to or that the applicant has to overcome to

obtain relief in addition to showing deficiency, which is

measured by reasonableness under prevailing professional

norms.  

He must also show prejudice, which is a reasonable

probability the outcome would of been different but for

any alleged deficiency and the State would submit he has

not met his burden today.  

 I do have a couple of cases related to the truth

seeking language.  

I would point the Court first to State v. Aleksey, I

can never get that right, Aleksey.  That is cite number

343 S.C. 20 and 538 SE2d 248.  It is a 2000 South Carolina

Supreme Court case considering a situation where the judge

charged truth language in -- within the -- I believe it

was part of the circumstantial doubt charge and the issue

they were faced with on appeal was whether that

unconstitutionally shifted the burden of proof and the

Court there said, you know, the jury charge has to be

considered as a whole, and, here, where that truth
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language was not charged in conjunction with the

reasonable doubt charge or the circumstantial evidence

charge but was rather charged in conjunction with the

credibility of a witness charge, that it was -- it did not

unconstitutionally shift the burden of proof.  And so they

affirmed in State v. Aleksey.  

I think, as a matter of law, here where these

statements weren't even given in the jury charge, but were

rather preliminary statements to the jury, it could not

have unconstitutionally shifted the burden of proof.  

We would also cite the State v. Beatty and that is a

2019 case which I know came out after Mr. Gardner's trial.  

So, at that time, of course, trial counsel couldn't

have known what the Supreme Court was gonna do four years

later.  But it does note that this was a standard thing in

the bench books at that time and that's in Footnote 2 and

this is State v. Beatty, 423 S.C. 26, 813 SE2d 502, and

that's a 2018 Supreme Court's case.  

So, they do note that that was a standard thing in

the bench book.  But State v. Beatty's actually more in

line in -- with what happened here I believe cause, in

that case, the statements were given preliminarily at the

start of the trial and they found that that -- it was, it

was a harm -- it wasn't -- they basically cited back to

Aleksey and found that it was not reversible error in that
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case.  So, I would say, as a matter of law, that claim

fails.

Looking on, they've talked about the curative

instruction.  I think he articulated a very valid reason,

of course, telling the jury, you know, disregard the

statement about the abuse is going to do nothing but

highlight to the jury oh, wait, you know, there was a

statement about abuse.  Whereas, if you sometimes just let

things lie, people tend to forget them more.  So, he did

articulate what is a valid trial strategy there.

The lesser included, I think he articulated his trial

strategy and I will say, if you review the transcript, and

especially his closing argument I think really hits on

what his trial strategy was, and I would note specifically

Pages 350 to 352 of his closing argument.  He really goes

in on how Mr. Gardner did not intend to kill these people,

that this was a close range shot.  If he had intended to

kill them, he would have not, you know, missed that poorly

at close range with a rifle.

So, I think that his, his trial strategy is very

evident in his closing statements as well as throughout

the trial itself and consistent with what he articulated

today and, of course, when you are a lawyer, you get the

facts you get.  You can't change the facts.  

The confession is the confession.  The witnesses'
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testimony is the witnesses' testimony.  You take what you

get and you work with it and you do the best you can.

But we would submit that -- make sure that I'm

not missing -- in terms of prosecutorial misconduct and

the conflict of interest, I don't think he's presented any

credible evidence today that any of these people knew

the -- any of the jurors or had any kind of relationship

with the victims that would of precluded them from doing

their jobs in this case.  And I think he did testify that

there was a nine year plea offer that Mr. Gardner

rejected.

So, we would submit that he hasn't met his burden of

proof.

THE COURT:  All right.  All right.  Thank you.

All right.  All right.  I'm gonna, I'm gonna take the

matter under advisement.  I'm gonna review and thank y'all

for the presentation today.

I, I, I did have the opportunity to review the

materials prior to today's hearing.  So, I was familiar

with where your, where your arguments were headed.

But now that you've highlighted some very important

points, I'm gonna review those records and consider

testimony today as well as the arguments that y'all've

made.  I'll reach out to one or both of y'all with my

decision and a request to assist with the preparation of
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an order as quickly as I can.

Okay?

MS. DIXON:  Thank you, Your Honor. 

MS. MARTO:  Thank you, judge.

THE COURT:  All right.  Thank you.

Good luck to you, Mr. Gardner.

* * *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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C E R T I F I C A T E 

I, Pamela E. Green, Official Court Reporter for the

State of South Carolina, do hereby certify that the

foregoing is a true, accurate and complete Transcript of

Record of the proceedings had and evidence introduced in

the trial of the captioned case, relative to appeal, in

the Court of Common Pleas Nonjury for Hampton County,

South Carolina, on the 13th day of November, 2025.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

                           April 27th, 2026

                     ________________________________

                      PAMELA E. GREEN, Court Reporter
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STATE OF SOUTH CAROLINA) 

) 
COUNTY OF HAMPTON ) 

INDICTMENT 

2013-GS-25-00073 

----At a Court of General Sessions, conve~ned on October 30, 2014, the Grand 
Jurors of Hampton County present upon their oath: ··•r ...... ,_~: !: • • • • 

Attempted Murder 

That in Hampton County, South Carolina, on or about January 26, 20~·3, the Defenpa~t,. 
. . . 

James Gardner, with the intent to kill, did attempt to kill the victim, Major Bobby 

Anderson, with malice aforethought either express or implied, to wit: the Defendant did 

shoot at the victim with a firearm; all in violation of Section 16-23-0029 of the Code of 

Laws of South Carolina (1976, as amended). 

Against the peace and dignity of the State, and contrary to Lhe statute in such case made and provided. 

Isaac M. Stone, m 
Solicitor, 14111 Judicial Circuit 
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STATE OF SOUTH CAROLINA} 
) 

COUNTY OF HAMPTON ) 

( 

INDICTMENT 

2013-GS-25-00075 

u.:. 
At a Court of General Sessions, convened on October 30, 20·14, the Grand 

Jurors of Hampton County present upon their oath: 

Attempted Murder 

That in Hampton County, South Carolina, on or about January 26, 2013, the Defendant, 

James Gardner, with the intent to kill, did attempt to kill the victim, Mariam Walden, with 

malice aforethought either express or implied, to wit: the Defendant did shoot at the 

victim with a firearm, striking her in the upper leg; all in violation of Section 16-23-0029 

of the Code of Laws of South Carolina (1976, as amended). 

AgainsL lhc rcace and digni1y nf the Slate. and conlrary to 1he slalutc in such case madc anJ provided. 

Isaac M. Stone, JTI 
Solicitor, 141

" .Judkial Circuit 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF HAMPTON ) 

) 

INDICTMENT 

2013-GS-25-00079 

At a Court of General Sessions, convened on October 30, 2014, the Grand 
Jurors of Hampton County present upon their oath: 

Attempted Murder 

That in Hampton County, South Carolina, on or about January 26, 2013, the Defendant, 

James Gardner, with the intent to kill, did attempt to kill the victim, Mary Etta Montouth, 

with malice aforethought either express or implied, to wit: ~he Defendant did shoot at the 

victim with a firearm; all in violation of Section 16-23-0029 of the Code of Laws of South 

Carolina (1976, as amended). 

Against Lhe peace and dignity of the State, and contrary to the statute in such case made and provided. 

lU 
(°-
'-· 
-~-: 
._.i, ~: 

Isaac M. Stone, III 
So1icitor, 141

h Judicial Circuit 
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Officer Michael Smith 
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Amended Indictment 

The State of South Carolina 
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October Term 2014 

THE STATE 
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Indictment for 
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if not also sentenced to life without parole or 

death 

SC Code: 16-23-0490 
CDR Code:0549 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF HAMPTON ) 

INDICTMENT 

2013-GS-25-00080 

At a Court of General Sessions, convened on October 30, 2014, the Grand 
Jurors of Hampton County present upon their oath: 

Weapons/ Poss. weapon during violent crime, if not also sentenced to life 

Thal in Hamplon County, South Carolina, on or about January 26, 2013, the Defendant, James Gardner, diq possess 

a firearm or did visibly display what appeared to be a firearm during the commission of or attempted con1mission of 

a violent crime, to wit: altempted murder, a violent crime for which he is convicted of commilling or attempting lo 

commit; in violation of Section 16-23-490, Code of Laws of South Carolina, (1976, as amended). 

Against Lhe peace and dignity of the Slate, and conlrary lo the statute in such case made and provided_. 

Isaac M. Stone, III 
Solicitor, 14th Judicial Circuit 
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