From: Solange Feliz

To: Court Of Appeals Filings

Cc: sarah@timmonsbrogdon.com

Subject: Re: Appellate Case No. 2025-002429 — Amended Record on Appeal and Corrected Final Brief of Appellant
Date: Friday, July 24, 2026 10:34:10 AM

Attachments: Amended Record on Appeal Part 1 of 2.pdf.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Clerk of Court and Ms. Timmons:

Pursuant to the Court’s instructions, attached is Part 1 of 2 of the Amended Record on Appeal.
Part 2 of 2 will be transmitted in a separate email immediately following this message.
Respectfully submitted,

Jestis Concepcion
Appellant, pro se

El El vie, jul 24, 2026 a la(s) 9:05 a.m., Court Of Appeals Filings <ctappfilings@sccourts.org>
escribio:

The Court has received your filing. A stamped copy is attached for your records.

Thank you!

From: Solange Feliz <solangefeliz07 @gmail.com>

Sent: Friday, July 24, 2026 12:43 AM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>; sarah@timmonsbrogdon.com

Subject: Appellate Case No. 2025-002429 — Amended Record on Appeal and Corrected Final Brief
of Appellant
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas
Honorable Perry H. Gravely, Circuit Court Judge

Appellate Case No.: 2025-002429
Lower Court Case No.: 2022-CP-23-00240

DiscoverFresh Foods, Inc., Respondent,

V.
Jesus Concepcion, Kendry S. Tavarez a.k.a. Kendry Solange Feliz, and National Risk
Solutions, LLC, Defendants, of which Jesus Concepcion is the Appellant.

AMENDED RECORD ON APPEAL

Jesus Concepcion, 524137-A5-38, pro se
Spartanburg County Detention Center

950 California Avenue

Spartanburg, South Carolina 29303

Beau Bagnal Brogdon, Esquire

Sarah Anderson Timmons, Esquire

Timmons Brogdon Law Firm, LLC

25 Delano Drive, Suite E

Greenville, South Carolina 29601

Telephone: (864) 906-0289

Counsel for Respondent DiscoverFresh Foods, Inc.
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT

DiscoverFresh Foods, Inc., Civil Action No. 2022-CP-23-00240

Plaintiff,
Vs.

Jesus Concepcion, Kendry S. Tavarez a.k.a

Kendry Solange Feliz, National Risk

)
)
)
)
)
) ENTRY OF DEFAULT
)
)
Solutions, LLC, and Jeffrey L. Mahon, )
)

Defendants.

Plaintiff DiscoverFresh Foods, Inc. requests that the Court enter default against Defendant Jesus
Concepcion pursuant to Rule 55(a) of the South Carolina Rules of Civil Procedure. It appearing from
the record that Defendant Jesus Concepcion has failed to appear, plead or otherwise defend, the default
of Defendant Jesus Concepcion is hereby entered pursuant to Rule 55(a) of the South Carolina Rules of
Civil Procedure.

IT IS SO ORDERED.

Dated this day of October, 2022

The Honorable Letitia H. Verdin
Chief Administrative Judge
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Greenville Common Pleas

Case Caption: DiscoverFresh Foods Inc vs. Jesus Concepcion , defendant, et al
Case Number: 2022CP2300240

Type: Order/Entry of Default

So Ordered

s/Letitia H. Verdin, SC Judge 2162

Electronically signed on 2022-10-25 11:39:34  page 2 of 2
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT

DiscoverFresh Foods, Inc., Civil Action No. 2022-CP-23-00240

Plaintiff,
Vs.

Jesus Concepcion, Kendry S. Tavarez a.k.a

Kendry Solange Feliz, National Risk

)
)
)
)
)
) ENTRY OF DEFAULT
)
)
Solutions, LLC, and Jeffrey L. Mahon, )
)

Defendants.

Plaintiff DiscoverFresh Foods, Inc. requests that the Court enter default against Defendants
Kendry S. Tavarez a.k.a. Kendry Solange Feliz and National Risk Solutions, LLC pursuant to Rule 55(a)
of the South Carolina Rules of Civil Procedure. It appearing from the record that Defendants Kendry S.
Tavarez a.k.a. Kendry Solange Feliz, and National Risk Solutions, LLC have failed to appear, plead or
otherwise defend, the default of Defendants Kendry S. Tavarez a.k.a. Kendry Solange Feliz, and National
Risk Solutions, LLC is hereby entered pursuant to Rule 55(a) of the South Carolina Rules of Civil
Procedure.

IT IS SO ORDERED.

Dated this day of October, 2022

The Honorable Letitia H. Verdin
Chief Administrative Judge
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Greenville Common Pleas

Case Caption: DiscoverFresh Foods Inc vs. Jesus Concepcion , defendant, et al
Case Number: 2022CP2300240

Type: Order/Entry of Default

So Ordered

s/Letitia H. Verdin, SC Judge 2162

Electronically signed on 2022-10-25 11:40:45 page 2 of 2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE
Case No. 2022-CP-23-00240
DiscoverFresh Foods, Inc.,

Plaintiff,
V. ORDER

Jesus Concepcion, Kendry S. Tavarez a.k.a
Kendry Solange Feliz, and National Risk
Solutions, LLC,

Defendants.

This matter came before the Court on Plaintiff’s Motion for Default Judgment
against Defendants Jesus Concepcion (“Concepcion”), Kendry S. Tavarez a.k.a Kendry
Solange Feliz (“Tavarez”), National Risk Solutions, LLC (“NRS”) (collectively “Default
Defendants™). Having considered the motion, the record in this case, and being otherwise
advised in the premises, IT IS HEREBY ORDERED:

Statement of Facts

1. Plaintiff filed its Complaint on January 18, 2022.

2. DiscoverFresh served the Summons and Complaint on Defendant Tavarez
and NRS, on February 14, 2022 via process server.

3. DiscoverFresh served the Summons and Complaint on Defendant
Concepcion at MDC, Brooklyn on March 9, 2022 by Deputy Sheriff R. Garcia of the City
and State of New York, which is the only means to serve inmates there due to COVID-19
protocol.

4. Defendants Tavarez, NRS, and Concepcion failed to file a timely response
to the Complaint.

5. As of today, Defendants Tavarez, NRS, and Concepcion have not

responded to the Complaint.
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6. On October 19, 2022, Plaintiff filed Motions for Entry of Default against
Defendants Tavarez, NRS, and Concepcion.

7. On October 25, 2022, Chief Administrative Judge the Honorable Letitia H.
Verdin entered default against Defendants Tavarez, NRS, and Concepcion pursuant to Rule
55(a) of the South Carolina Rules of Civil Procedure.

8. On September 19, 2024, Plaintiff moved for a default judgment with an
Affidavit of Damages for a sum certain in the amount of Six Million Five Hundred Twenty-
Three Thousand Five Hundred Thirty-Seven Dollars and Sixty-Four Cents
($6,523,537.64).

0. Accordingly, Plaintiff’s motion for default judgment is hereby GRANTED.
The Clerk of Court is instructed to enter FINAL DEFAULT JUDGMENT against
Defendants Tavarez, NRS, and Concepcion, and in favor of Plaintiff, in the amount of Six
Million Five Hundred Twenty-Three Thousand Five Hundred Thirty-Seven Dollars and
Sixty-Four Cents ($6,523,537.64).

IT IS SO ORDERED.

Circuit Court Judge
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

IN THE COURT OF COMMON PLEAS

DiscoverFresh Foods, Inc.

FORM 4
JUDGMENT IN A CIVIL CASE

CASE NO. 2022-CP-23-00240

Jesus Concepcion, Kendry S. Tavarez
ak.a Kendry Solange Feliz, and
National Risk Solutions, LLC

PLAINTIFF(S)

DEFENDANT(S)

Submitted by: Sarah Timmons

Attorney for : [X] Plaintiff
or
[] Self-Represented Litigant

[ ] Defendan

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues

]
have been tried and a verdict rendered.
X
information.
]
]
arbitration award; [_] Other
|:| STAYED DUE TO BANKRUPTCY
]

BOX):

[] Affirmed; [] Reversed; [_] Remanded; [_] Other

NOTE:

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_| See Page 2 for additional

ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [_| Other

ACTION STRICKEN (CHECK REASON): [_] Rule 40(j), SCRCP; [_] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE

ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X] See attached order [_] Statement of Judgment by the Court:
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ORDER INFORMATION

This order [X] ends [_] does not end the case.

Additional Information for the Clerk

Defendant Jeffrey L. Mahon timely responded to the Complaint and is
not in default.

below.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any
amount should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes

Judgment in Favor of
(List name(s) below)

Judgment Against
(List name(s) below)

Judgment Amount To be
Enrolled
(List amount(s) below)

DiscoverFresh Foods, Inc.

Jesus Concepcion, Kendry
S. Tavarez a.k.a Kendry
Solange Feliz, and
National Risk Solutions,
LLC

$6.523.537.64






$

If applicable, describe the property, including tax map information and address,
referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained

in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed

such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic
signature page.

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

Sarah Timmons

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the
Electronic File Stamp and the clerk's entering of the date of judgment above is not required in those counties.
The clerk will mail a copy of the judgement to parties who are not E-Filers or who are appearing pro se. See
Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED
ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision
rendered.
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Greenville Common Pleas

Case Caption: DiscoverFresh Foods Inc , plaintiff, et al vs. Jesus Concepcion ,
defendant, et al

Case Number: 2022CP2300240

Type: Order/Judgment by Default and Form 4

So Ordered

G.D. Morgan Jr.

Electronically signed on 2024-10-01 14:51:11  page 6 of 6
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STATE OF SOUTH CAROLINA
)  IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVLLE ) THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., )
) Civil Action No. 2022-CP-23-00240
Plaintiff, )
)
vs. )
) TRANSCRIPT OF JUDGMENT
Jesus Concepcion, Kendry S. Tavarez a.k.a. Kendry )
Solange Feliz, and National Risk Solutions, LLC, )
)
Defendants. )
)

NOTICE IS HEREBY GIVEN that in the above-captioned proceeding, filed in the Court
of Common Pleas of the State and County aforesaid, judgment was entered against Jesus
Concepcion, Kendry S. Tavarez a.k.a. Kendry Solange Feliz, and National Risk Solutions, LLC
(collectively the “Default Defendants”) in the action, on the 2nd day of October, 2024. Attorneys
of record are Sarah Timmons and Beau Brogdon, representing the Plaintiff, and the Default
Defendants are in default and are representing themselves pro se.

FURTHER, NOTICE IS GIVEN that interest will accrue pursuant to § 34-31-20 (B) (2020)
and Chief Justice Donald Beatty’s January 4, 2024 Order regarding Interest Rate on Money
Decrees and Judgments, from the date of entry of judgment in the amount of 12.50%, compounded
annually.

Total Amount of Judgment: $6,523,537.64

I CERTIFY that the foregoing is a correct transcript from the Docket of Judgments kept in my
office.

Clerk of Court of Greenville County

Greenville, South Carolina
October 21, 2024
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Common Pleas

Case Caption: DiscoverFresh Foods Inc , plaintiff, et al vs. Jesus Concepcion ,
defendant, et al
Case Number: 2022CP2300240

Type: Transcript/Request for Transcript of Judgment

Attest to:

s/Brice Garrett, Clerk of Court
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS CASE NO. 2022CP2300240
DiscoverFresh Foods Inc Jesus Concepcion et al
PLAINTIFF(S) DEFENDANT(S)

[l

[
[l

10

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP;[ | Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) |¢/| Statement of Judgment

by the Court:

This matter comes before the Court upon the Motion to Stay Default Judgment filed by Defendant Jesus
Concepcion. From review of the record, it appears that a Default Judgment was issued on October 2, 2024.
The Order for Default Judgment did not address Defendant Concepcion's Motion to Stay filed before the
October 2, 2024 Order in which he raised issues of service and other grounds for relief. Further, it does not
appear that a hearing was held with proper notice to this defendant who had made an appearance.
Therefore, the Court directs that a hearing be scheduled to address Mr. Concepcion's Motion. Mr.
Concepcion may appear by way of WebEXx since he is currently incarcerated. Itis so Ordered.

ORDER INFORMATION

This order I:l ends does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 04/18/2025 .

Kendry Solange Feliz

Kendry S Tavarez

National Risk Solutions LLC

Jesus Concepcion for Jesus Concepcion
Jesus Concepcion for Jesus Concepcion

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Greenville Common Pleas

Case Caption: DiscoverFresh Foods Inc , plaintiff, et al vs. Jesus Concepcion ,
defendant, et al
Case Number: 2022CP2300240

Type: Order/Electronic Form 4

So Ordered

Hon Perry H. Gravely, Chief Administrative
Judge-Civil

Electronically signed on 2025-04-18 13:10:15 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Greenville
IN THE COURT OF COMMON PLEAS CASE NO. 2022CP2300240
DiscoverFresh Foods Inc Jesus Concepcion et al
PLAINTIFF(S) DEFENDANT(S)
DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
] ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP;[ | Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);
|:| Other
|:| ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,
I:' Other
|:| STAYED DUE TO BANKRUPTCY
|:| DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) |¢/| Statement of Judgment

by the Court:

The Defendant Jesus Concepcion's Motion to Stay and Vacate Default Judgment were
scheduled for July 21, 2025. Prior to the hearing, the Court was notified by the Spartanburg
County Detention Center, where defendant is currently housed, that this Defendant would
not be available for a hearing without a Writ from Federal Court since he is currently a
Federal inmate. Therefore, the hearing was continued until a Writ can be issued and the
matter rescheduled.

ORDER INFORMATION

This order I:l ends does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 07/21/2025 .

Kendry Solange Feliz

Kendry S Tavarez

National Risk Solutions LLC

Jesus Concepcion for Jesus Concepcion
Jesus Concepcion for Jesus Concepcion

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Greenville Common Pleas

Case Caption: DiscoverFresh Foods Inc , plaintiff, et al vs. Jesus Concepcion ,
defendant, et al

Case Number: 2022CP2300240

Type: Order/Electronic Form 4

So Ordered

s/ Honorable Perry H. Gravely, #2755
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE
DiscoverFresh Foods, Inc., ORDER DENYING DEFENDANT’S
MOTION TO STAY, MOTION TO
Plaintiff, VACATE, MOTION TO SET ASIDE
DEFAULT JUDGMENT, MOTION FOR
v. DISMISSAL, AND MOTION FOR
APPOINTMENT OF GUARDIAN AD
Jesus Concepcion, Kendry S. Tavarez a.k.a. LITEM

Kendry Solange Feliz, and National Risk
Solutions, LLC,

C.A. No.: 2022-CP-23-00240
Defendant.

This matter came before the Court on October 6, 2025, for a hearing on a Motion to Stay

and Vacate Default Judgment filed on February 11, 2025, a Motion for Appointment of Guardian
Ad Litem filed on April 1, 2025, and a Motion to Set Aside Default Judgment, Final Judgment,
and Dismiss filed on August 27, 2025, by Defendant Jesus Concepcion (“Mr. Concepcion”).
Appearing at the hearing were Mr. Concepcion, unrepresented, and Sarah Timmons, Esquire on
behalf of Plaintiff.

Having reviewed the pleadings, the Motion, the briefs and exhibits submitted by the parties,
and the record, and after considering and reflecting upon the arguments of the parties,
the Motions are DENIED.

PROCEDURAL HISTORY

A Summons and Complaint was filed for this matter on January 18, 2022, and the
Summons and Complaint was served on Mr. Concepcion on March 9, 2022. Plaintiff filed an

Affidavit of Default and Motion for Default on October 19, 2022. An Order of Default was then
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issued by the Honorable Letitia Verdin on October 25, 2022. Default Judgment was entered against
Mr. Concepcion and other Defendants by the Honorable G. D. Morgan on October 2, 2024.

Mr. Concepcion has filed the following Motions in this matter: 1) a Motion to Stay on June
7,2023, after default was entered but before the Default Judgment was entered; 2) a Second Motion
to Stay on October 23, 2023; 3) a Third Motion to Stay and Vacate Default Judgment on February
11, 2025; 4) a Motion for Appointment of Guardian Ad Litem on April 1, 2025; and 5) a Motion
to Set Aside Default and Dismiss the Complaint on August 27, 2025. Because no hearing had been
afforded to Mr. Concepcion on any of these Motions, the Court ordered on April 21, 2025, that an
in-person hearing be scheduled to address all these issues.

ANALYSIS

First, the Court will address Mr. Concepcion’s various Motions to Stay. The grounds for
these Motions are generally that the action and execution on the Judgment should be stayed
because of his initial incarceration in New York and subsequent transfer to South Carolina and he
had retained counsel to file an Answer. Upon careful review of the record, Mr. Concepcion does
not establish a basis for a Stay of the proceedings and cites no authority for such a stay.

Next, the Court will address Mr. Concepcion’s Motion to Vacate and Motion to Set Aside
Default Judgment. The record establishes that Mr. Concepcion was properly served through the
New York prison system on March 9, 2022. In the hearing, Mr. Concepcion conceded that he was
properly served and that he had no issues with that service. Nonetheless, Mr. Concepcion failed
to file an Answer for over seven months before Default was entered against him. Mr. Concepcion
argued that he had retained an attorney to file an Answer but the attorney failed to do so. As an
exhibit to his Motion filed on February 11, 2025, Mr. Concepcion presented a Representation

Agreement which he had entered with the Law offices of John M. Mussetto, LLC to represent him
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in this matter. There was no indication that the firm ever filed a Notice of Appearance with the
Court nor requested an extension to Answer. The Court finds that this does not rise to the level
necessary to set aside the default judgment. Rule 55(c), SCRCP, requires that a party must
establish “good cause” to set aside the entry of default. However, once judgment is entered, default
judgment may only be set aside according to the provisions of Rule 60(b). Because judgment had
been entered when these motions were filed, Rule 60(b), and not Rule 55(¢), is applicable. When
applying Rule 60(b), Mr. Concepcion has failed to establish “mistake, inadvertence, surprise or
excusable neglect;” new discovered evidence; fraud, misrepresentation, etc. by an adverse party;
void judgment; or that the judgment was satisfied, discharged, etc. SCRCP 60(b)(1-5). Mr.
Concepcion argues that during incarceration he did not have access to the law library, had limited
access to a telephone and relied on his purported counsel. None of these mitigating factors fall
within the categories listed in Rule 60(b). Further, Mr. Concepcion clearly had access to the Court
system as shown by his filing numerous motions over more than a 2-year period. Similarly, under
the same analysis, even if Rule 55(c) was applicable, Mr. Concepcion has also failed to establish
“good cause.” Therefore, the Court finds that Mr. Concepcion has failed to establish a basis for
setting aside the entry of Default under Rule 55(c) or Default Judgment under Rule 60(b).

In his last Motion filed on August 27, 2025, Mr. Concepcion seeks a dismissal of the action
based on alleged fraud committed by the Plaintiff during his deposition on July 9, 2024, and again
reiterates his incarceration in both New York and South Carolina. The deposition in question was
taken after Mr. Concepcion had been held in default. Mr. Concepcion fails to establish a basis for
dismissing the action, especially in light of the Court’s ruling validating the Default Judgment

against him. Thus, this Motion is denied as well.
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Finally, the Court will address Mr. Concepcion’s Motion for Appointment of Guardian Ad
Litem (“GAL”). Mr. Concepcion not only asserts that a GAL should be appointed, but that this is
also a basis for setting aside the Default and Default Judgment for the failure of the Court to appoint
one. Rule 17(c), SCRCP, requires the following:

A person imprisoned outside this State shall appear by guardian ad litem in an

action by or against him; but if imprisoned in this State, and not a minor or

incompetent, the court may, in its discretion appoint a guardian ad litem ...

A GAL can be appointed upon application of “relative or friend” or by “any party to the
action” within 30 days after being served. SCRCP 17(d)(4,6), none of which occurred here. As
confirmed by Mr. Concepcion, at the time of filing his Motion on April 1, 2025, he was imprisoned
in this State and being housed at the Spartanburg Detention Center awaiting sentencing on federal

charges. Based on the holding in McCuen v. McCuen, 348 S.C. 179 (2002), Rule 17 does not

impose a mandatory requirement for the appointment of a GAL. Although McCuen was an appeal
from Family Court, the ruling of the Court is very germane to the issue before this Court: “While
the language of Rule 17(c) does not expressly so provide, it is clear from applicable case law that
the right to appearance by guardian ad litem is not absolute.” McCuen at 182. The Courts have
found that there is a distinction between a party that is limited by infancy or mental deficiency and
the “physical restraint of imprisonment,” which allows for an imprisoned party to “waive the

appointment of a guardian ad litem.” Id. (quoting In the Matter of Bishop, 272 S.C. 306, 309

(1979). This possibility of a waiver by an imprisoned party is not limited by the use of the word

“shall” in SCRCP Rule 17. Id. at 184. In Green v. Boney, 233 S.C. 49, 66, the Supreme Court held

that a defendant in a civil suit waived his right to appointment of a GAL by filing pleadings with

the Court and failing to raise the issue of the appointment of GAL until the case was called to trial.
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In the case before the Court, Mr. Concepcion was not restrained from availing himself of
the Court system as evidenced by his filing of a Motion to Stay prior to the Default Judgment being
issued, and two additional Motions before filing his Motion for Appointment of a GAL thirty-
seven months after he had been served with the Summons and Complaint and six months after
final judgment had been entered against him. Therefore, the Court finds that Mr. Concepcion
waived his right to the appointment of a GAL during his incarceration in New York and
subsequently in South Carolina. No Motion was filed by Mr. Concepcion nor anyone on his behalf,
until after the Default Judgment was entered, so this would not be a basis for setting aside or
vacating the Default Judgment.

Therefore, Concepcion’s Motions are respectfully denied, and the Court affirms the Default
Judgment filed on October 2, 2024.

IT IS SO ORDERED.

E-Signature of Judge Gravely to follow
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS CASE NO. 2022CP2300240
DiscoverFresh Foods Inc Jesus Concepcion et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

] ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow) |v/| Statement of Judgment
by the Court:

10

Please see page 2.

ORDER INFORMATION
This order ends |:| does not end the case. See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 10/29/2025 .

Kendry Solange Feliz

Kendry S Tavarez

National Risk Solutions LLC

Jesus Concepcion for Jesus Concepcion
Jesus Concepcion for Jesus Concepcion

NAMES OF TRADITIONAL FILERS SERVED BY MAIL
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

This matter comes before the Court by way of Defendant Concepcion's Motion for
Reconsideration ("the Motion") of the Order filed on October 14, 2025. The Motion was
filed on October 21, 2025. After review of the record and consideration of the arguments
presented in Defendant’s Motion, the Court finds that no basis has been presented to
Alter or Amend the October 14, 2025 Order as all matters that were raised in the Motion
were considered in the October 14, 2025 Order. Therefore, Defendant’s Motion is
denied. Further, the Court has determined that no additional hearing or oral argument
was needed to address this Motion.

It Is So Ordered.
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Greenville Common Pleas

Case Caption: DiscoverFresh Foods Inc , plaintiff, et al vs. Jesus Concepcion ,
defendant, et al
Case Number: 2022CP2300240

Type: Order/Electronic Form 4

So Ordered

s/ Honorable Perry H. Gravely, #2755
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
DiscoverFresh Foods, Inc., )
)
Plaintiff, ) LIS PENDENS

VS. )
)
Jesus Concepcion, )
)
Defendant. )
)

NOTICE IS HEREBY GIVEN that an action will be commenced in Court upon
Complaint of the above-named Plaintiff DiscoverFresh Foods, Inc. against the above-named
Defendant Jesus Concepcion (“Defendant”) for a dispute regarding a scheme to defraud Plaintiff
and to establish a constructive trust of the following real property, in whole or in part, as proceeds
of ill-gotten gains. The premises covered and affected by said Dispute, at the time of filing of
this notice, is described as follows:

All that certain piece, parcel or lot of land, together with improvements thereon,

situate lying and being in the County of Greenville, State of South Carolina, being

shown and designated as Lot 50 on a plat of Kingsbridge, Phase II, prepared by

Fant Engineering & Surveying Co., Inc., dated October 4, 1996 and recorded in the

Office of the Register of Deeds for Greenville County in Plat Book 34-C at Page

96, being more particularly shown and delineated on a plat prepared for Susan Rae

and Joseph Rae by Freeland & Associates, Inc. dated June 28, 2006 and recorded

in Plat 1012 at Page 97. Reference to said plat is made for a more complete and

accurate description. Be all measurements a little more or less.

This being the same property conveyed to Scott M. Geiger, Sr. and Angela M.

Geiger by deed of John-Eric Anderson and Diane M. Anderson, dated 8/11/2017

and recorded 8/30/17 in Deed Book 2520 at Page 1954.

Greenville County Tax Map# 0531030110900

Grantee’s Mailing Address: 5 Mitchell Spring Court, Simpsonville, SC 29681

Property Address: S Mitchell Spring Court, Simpsonville, SC 29681
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TIMMONS LAW FIRM, LLC

By: /s/Sarah Anderson Timmons
Sarah Anderson Timmons
SC Bar No. 100007
25 Delano Drive, Suite E
Greenville, SC 29601
(864) 906-0289
E-Mail: sarah@thetimmonslawfirm.com

Attorney for Plaintiff

Greenville, South Carolina
December 29, 2021
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
DiscoverFresh Foods, Inc., )
)
Plaintiff, ) LIS PENDENS

VS. )
)
Jesus Concepcion, )
)
Defendant. )
)

NOTICE IS HEREBY GIVEN that an action will be commenced in court upon
Complaint of the above-named Plaintiff DiscoverFresh Foods, Inc. against the above-named
Defendant Jesus Concepcion (“Defendant”) for a dispute regarding a scheme to defraud Plaintiff
and to establish a constructive trust of the following real property, in whole or in part, as proceeds
of ill-gotten gains. The premises covered and affected by said Dispute, at the time of filing of
this notice, is described as follows:

All that certain piece, parcel or lot of land situate, lying and being in the State of

South Carolina, County of Greenville, being shown and designated as Lot 16 on a

plat entitled “Cameron Creek”, dated January 14, 2013, prepared by 3D Land

Surveying and recorded in the ROD Office for Greenville County, SC in Plat Book

1152, Page 52. Reference to said plat is hereby made for a more complete

description thereof.

This being the same property conveyed to Douglas Hill by deed of S.C. Pillon

Homes, Inc. a South Carolina Corporation dated March 14, 2014 and recorded April

2, 2014 in the ROD Office for Greenville County, SC in Book 2441, Page 4952.

Greenville County Tax Map# 0300030101600

Grantee’s Mailing Address: 10 Howden Place, Simpsonville, SC 29681

Property Address: 10 Howden Place, Simpsonville, SC 29681

Signature Block Next Page
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TIMMONS LAW FIRM, LLC

By: /s/Sarah Anderson Timmons
Sarah Anderson Timmons
SC Bar No. 100007
25 Delano Drive, Suite E
Greenville, SC 29601
(864) 906-0289
E-Mail: sarah@thetimmonslawfirm.com

Attorney for Plaintiff

Greenville, South Carolina
December 29, 2021
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., )  Civil Action No. 2022-CP-23-
)
Plaintiff, )
)
VS. )
) SUMMONS
Jesus Concepcion, Kendry S. Tavarez a.k.a )
Kendry Solange Feliz, National Risk ) (Jury Trial Requested)
Solutions, LLC, and Jeffrey L. Mahon, )
)

Defendants.

TO THE DEFENDANTS ABOVE NAMED:
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,

a copy of which is herewith served upon you, and to serve a copy of your Answer to the Complaint
upon the subscriber at the offices of TIMMONS LAW FIRM, LLC, 25 DELANO DRIVE, SUITE
E, GREENVILLE, SC 29601, within thirty (30) days after the service hereof, exclusive of the day
of such service. If you fail to answer the Summons and Complaint within the time aforesaid,
judgment by default will be rendered against you for the relief demanded in the Summons and
Complaint.

TIMMONS LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)

25 Delano Drive, Suite E

Greenville, South Carolina 29601

PH: (864) 906-0289
sarah@thetimmonslawfirm.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

January 18, 2022
Greenville, South Carolina

Page 1 of 33
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT

DiscoverFresh Foods, Inc., C.A. No. 2022-CP-23-

Plaintiff,
VERIFIED COMPLAINT

Vs.
(Jury Trial Demanded)
Jesus Concepcion, Kendry S. Tavarez a.k.a
Kendry Solange Feliz, National Risk
Solutions, LLC, and Jeffrey L. Mahon,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW Plaintiff DiscoverFresh Foods, Inc. (hereinafter “DiscoverFresh”), by and
through its undersigned counsel, and complaining of the Defendants Jesus Concepcion, Kendry S.
Tavarez a.k.a Kendry Solange Feliz, National Risk Solutions, LLC, and Jeffrey L. Mahon would
respectfully show unto this Honorable Court as follows:

INTRODUCTION

1. DiscoverFresh employed Defendants Jesus Concepcion and Jeffrey L. Mahon from
early 2018 until August 2021. During that time, Defendants Jesus Concepcion, Jeffrey L. Mahon,
Kendry S. Tavarez a.k.a Kendry Solange Feliz, and National Risk Solutions, LLC (collectively
“Defendants”) engaged in a conspiracy of fraud and negligence to convert over Four Million
Dollars ($4,000,000) of DiscoverFresh’s company funds to Defendants’ use.

2. Defendants’ fraud scheme against DiscoverFresh was three-fold and primarily
consisted of Defendant Concepcion and Defendant Mahon authorizing, directing and overseeing
DiscoverFresh: (i) making payments to Defendant National Risk Solutions, LLC, which is owned
by Defendant Concepcion’s wife - Defendant Tavarez, for recruitment and background check

services that were never performed; (ii) paying payroll for “phantom” employees who never

Page 2 of 33
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worked at DiscoverFresh, including Defendant Tavarez; and (iii) making unauthorized increases
in salaries and bonuses to various employees, including Defendants Concepcion and Mahon, and
“phantom” employees. Consequently, and as set forth in greater detail herein, Defendants are
jointly and severally liable for DiscoverFresh’s damages caused as the direct and proximate result
of Defendants’ actions and/or omissions.

3. Alternatively, and in addition to the foregoing, Defendants breached a number of
fiduciary duties owed to DiscoverFresh and/or acted negligently and therefore, are liable for the
damages caused by such breaches and negligence, as set forth in greater detail herein.

4, In connection with this action, and in addition to other forms of affirmative relief
requested herein, Plaintiff requests from this Court a temporary restraining order, preliminary
injunction, prejudgment attachment of funds, embargo and imposition of a constructive trust, and
other relief requesting that the Court enjoin Defendants from transferring or selling all monies and
property belonging to DiscoverFresh, as well as any real property, including the Subject Properties,
that Defendants have purchased or improved, in whole or part, with the ill-gotten gains, in order
to prevent Defendants from using the proceeds of a crime to evade prosecution or flee.

PARTIES, JURISDICTION & VENUE

5. Plaintiff DiscoverFresh Foods, Inc. (formerly known as Duke Sandwich
Productions Inc., doing business as “Duke Foods” or “Duke Brands™) is a corporation organized
and existing under the laws of the State of South Carolina, and maintains its principal place of
business within Greenville County.

6. Upon information and belief, Defendant Jesus Concepcion (hereinafter “Defendant

Concepcion”) is a citizen of the State of South Carolina, a resident of Greenville County, the

Page 3 of 33
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husband of Defendant Tavarez, and was until recently the Director of Human Resources and Chief
of Staff for DiscoverFresh.

7. Upon information and belief, Defendant Kendry S. Tavarez a.k.a Kendry Solange
Feliz (hereinafter “Defendant Tavarez”) is a citizen and resident of the State of South Carolina in
Greenville County and is the wife of Defendant Concepcion and sole member of Defendant
National Risk Solutions.

8. Upon information and belief, Defendant National Risk Solutions, LLC (hereinafter
“Defendant National Risk Solutions”) is a corporation organized and existing under the laws of
the State of New Jersey and maintains its principal place of business within Bergen County, New
Jersey.

0. Upon information and belief, the sole member of Defendant National Risk
Solutions is Defendant Tavarez.

10. Upon information and belief, Defendant Jeffrey L. Mahon (hereinafter “Defendant
Mahon”) is a citizen of the State of South Carolina, a resident of Greenville County, and was until
recently Chief Financial Officer (“CFO”) of DiscoverFresh.

1. The real properties located at 10 Howden Place, Simpsonville, South Carolina
29681 (hereinafter “Howden Place”) and 5 Mitchell Spring Court, Simpsonville, South Carolina
29681 (hereinafter “Mitchell Spring Court”) (collectively the “Subject Properties”) that are the
subject of this matter are owned by Defendant Concepcion and located in Greenville County, South
Carolina, and were purchased, in whole or in part, with the ill-gotten gains of Defendants’ fraud
scheme.

12.  Howden Place was purchased by Defendant Concepcion on June 26, 2018.

13.  Mitchell Spring Court was purchased by Defendant Concepcion on April 1, 2019.

Page 4 of 33
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14.  The most substantial part of the tortious conduct by Defendants that is complained
of herein was committed in Greenville County, South Carolina.

15.  This Court is vested with subject matter jurisdiction with regard to this dispute by
virtue of the South Carolina Constitution, Article V, § 11, as enabled through South Carolina Code
§ 14-5-10 et seq.

16.  This Court is vested with personal jurisdiction with regard to Defendant by virtue
of South Carolina Code § 36-2-802 and/or § 36-2-803.

17.  Venue in this Court is proper as provided by South Carolina Code § 15-7-30.

ALLEGATIONS OF FACT

L BACKGROUND

18.  DiscoverFresh is a leading manufacturer of ready-to-eat appetizers and bakery
items for retail grocers, food service providers and wholesale stores across the country.

19.  Defendant Concepcion was employed by DiscoverFresh as the Director of Human
Resources and Chief of Staff from February 4, 2018, until his termination on or about August 10,
2021.

20.  In Defendant Concepcion’s position as Director of Human Resources, he was
responsible for overseeing the recruitment, hiring and employee relations of DiscoverFresh,
including recruitment, conducting background checks for existing and potential employees, setting
employee payroll and bonuses (except for executive-level employees, such as Defendants
Concepcion and Mahon, which required approval by DiscoverFresh’s President). Additionally, as
Chief of Staff, Defendant Concepcion was an authorized signor on the accounts of DiscoverFresh
and had the responsibility to communicate with the heads of the various departments within

DiscoverFresh including Defendant Mahon, the Chief Financial Officer (“CFO”).
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21. On August 7, 2021, Defendant Concepcion was arrested in Charlotte, North
Carolina on federal criminal charges unrelated to his position with DiscoverFresh. Based on this
event and concerns raised by employees of DiscoverFresh, DiscoverFresh engaged the services of
Forensic Research Group, Inc. and its Principal, Mr. Michael O’Shea, who conducted an initial
forensic accounting review and prepared an Affidavit related to this matter. (See O’Shea Affid.,
Exhibit A.)

22.  Plaintiff has verified the veracity of the allegations contained herein. Additionally,
Mr. O’Shea is submitting an affidavit providing his findings and attesting to the veracity of the
allegations of this Complaint. (See Verification; O’Shea Affid., §9.)

23.  Defendant Mahon, a Certified Public Accountant with many years of experience as
a CFO, was employed by DiscoverFresh as the CFO from on or about January 30, 2018, until on
or about August 24, 2021.

24.  In Defendant Mahon’s position as CFO, he was responsible for implementing the
overall policies and procedures of DiscoverFresh. As such, his responsibilities included financial
planning and oversight of company expenses, including payroll, employee reimbursable expenses,
and vendors; maintenance of DiscoverFresh’s relationships with financial institutions, auditors and
vendors; as well as day to day responsibility for the approval of Company receivables and payables
and in particular the approval and signing of all checks in excess of $10,000.00. Additionally,
Defendant Mahon had a fiduciary duty to DiscoverFresh to oversee and ensure that any and all
transactions that affect the finances and assets of DiscoverFresh are conducted in the best interests
of DiscoverFresh and are properly recorded.

25.  Defendant Concepcion, as the Director of Human Resources, would regularly

submit requests for payment of expenses to Defendant Mahon, who regularly requested that the
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Accounts Payable Department issue checks for these expenses and, on multiple occasions,
Defendant Mahon personally signed these checks, including checks payable to Defendant National
Risk Solutions, LLC.

I1. NATIONAL RISK SOLUTIONS, LL.C

26. DiscoverFresh has learned that Defendant National Risk Solutions was formed in
New Jersey on March 11, 2018, with the registered address of 1558 Center Ave. Apt 7C, Fort Lee,
New Jersey 07024, and Defendant Tavarez, Defendant Concepcion’s wife, is named as the
registered sole member. (See O’Shea Affid.,§ 5, Exhibit A.)

27.  Defendant National Risk Solutions’ invoices listed its company address as 1558
Center Ave. Apt 7C, Fort Lee, New Jersey 07024, which is the address of Defendant Concepcion’s
sister, Ereializ Concepcion Castillo. (See id.)

28. From on or about April 25, 2018, to on or about June 29, 2021, Defendant
Concepcion and Defendant Mahon authorized payments totaling at least $1,830,264 from
Defendant National Risk Solutions to Discover Fresh, for background check services or
recruitment services. (See id.)

29.  These payments were authorized with either a fraudulent invoice, which lacked the
detail to support the expense, or with no invoice to support the expense or justify the payment.
(See id.)

30.  DiscoverFresh has learned that these services were in fact never provided by
Defendant National Risk Solutions, despite the payments being approved by Defendant
Concepcion, as the Director of Human Resources, and Defendant Mahon, as the CFO. (See id.)

31.  The payments to Defendant National Risk Solutions that were authorized by

Defendant Concepcion and Defendant Mahon, were either paid by company check, which
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Defendant Mahon signed, or Defendant Concepcion often ordered be delivered to his office for
signature, or payments were made by Defendant Concepcion, using his Company issued Capitol
One credit card ending “7996”, to either a Square account or a PayPal account. (See id.)

32.  Despite Defendant National Risk Solutions being a New Jersey company with an
address of 1558 Center Avenue, Apt. 7C, Fort Lee, New Jersey 07024, the checks issued by
DiscoverFresh to Defendant National Risk Solutions were deposited into Defendant National Risk
Solution’s Account No. 8871 at the TD Bank branch located at Woodruff Road, Greenville, South
Carolina. (See id.)

33. DiscoverFresh has learned that Defendant National Risk Solution’s Account No.
8871 was opened by Defendant Tavarez on or about March 15, 2018.

34. Defendant Concepcion had his payroll deposited into Defendants Concepcion and
Tavarez’s joint account at TD Bank (Account No. 8162). (See id.)

35.  DiscoverFresh has confirmed there were significant transfers of funds from
Defendant National Risk Solutions’ Account No. 8871 to Defendants Concepcion and Tavarez’s
Account No. 8162. (See id.)

36.  The amount fraudulent payments from DiscoverFresh to Defendant National Risk
Solutions totals at least $1,830,264 ($877,873.01 in check payments and $952,391.00 in credit
card payments). (See id.)

I11. PHANTOM EMPLOYEES

37.  DiscoverFresh has learned that, under the direction and oversight of Defendant

Concepcion, there were at least twenty (20) “phantom employees” listed on the payroll records for

DiscoverFresh, who received payroll, but never worked at DiscoverFresh. (See id. at 9 6.)
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38.  Upon investigation, DiscoverFresh has recently learned that five of the “phantom
employees” payroll records listed a common address of 10 Howden Place, Simpsonville, South
Carolina 29681, which is a property owned by Defendant Concepcion since June 26, 2018. (See
id.)

39. Additionally, four of the five employees with an address at 10 Howden Place had
their pay direct deposited into accounts at MetaBank, a South Dakota based bank with retail offices
in South Dakota and Iowa, but also offers virtual banking through ATM locations, including one
operated by Cardtronics inside Rite Aid Pharmacy in Simpsonville, South Carolina. (See id.)

40.  The remaining employee of 10 Howden Place had her payroll deposited into
Municipal FCU in New York City. (See id.)

41.  Upon review of the twenty (20) identified “phantom employees,” DiscoverFresh
has learned that, upon information and belief, the majority of them are related to Defendant
Concepcion and are residents of New York, New Jersey, and Florida. (See id.)

42.  Defendant Concepcion’s wife, Defendant Tavarez, has never worked for
DiscoverFresh, but was listed in its payroll records as “employed” by DiscoverFresh since
September 16, 2019, as Director of International Sales, with an annual salary of $150,000. (See
id. atq5.)

43.  The total amount paid by DiscoverFresh to the “phantom employees” at the
direction and under the supervision of Defendant Concepcion totals at least $2,695,516, excluding
employer contributed taxes and benefits. (See id. at 4 6.)

44.  Additionally, DiscoverFresh has learned that both Defendant Concepcion and

Defendant Mahon permitted unauthorized salary increases and bonuses for each other, other
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employees, and the phantom employees during their employment at DiscoverFresh, which they
did not notify or seek the requisite approval from the President of DiscoverFresh. (See id. at  8.)

45.  Defendant Mahon, in addition to Defendant Concepcion, would or should have had
knowledge of, or at a minimum, questioned the transactions to Defendant National Risk Solutions
and payroll expenses (both unauthorized salary increases and bonuses) to employees and “phantom
employees.”

46.  DiscoverFresh has recently learned that, as early as the summer of 2021, Defendant
Mahon, on several occasions, was questioned about increases in payroll costs by officers of the
Financial Institution providing credit facilities to DiscoverFresh, which he failed to accurately
respond to and failed to disclose to DiscoverFresh.

47. Based on the foregoing, and as set forth in greater detail herein, as a direct and
proximate result of Defendants’ actions and omissions, DiscoverFresh has suffered damages of at
least $4,525,780 for which Defendants are jointly and severally liable.

FOR A FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS
(FRAUD)

48.  The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.

49. Defendant Concepcion, as the Director of Human Resources and Chief of Staff,
was responsible for overseeing the recruitment, hiring and employee relations of DiscoverFresh,
including recruitment, conducting background checks for existing and potential employees, setting
employee payroll and bonuses (except for executive-level employees, like Defendants Concepcion
and Mahon, which required approval by DiscoverFresh’s President).

50.  In Defendant Mahon’s position as CFO, he was responsible for implementing the

overall policies and procedures of DiscoverFresh. As such, his responsibilities included financial
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planning and oversight of company expenses, including payroll, employee reimbursable expenses,
and vendors; maintenance of DiscoverFresh’s relationships with financial institutions, auditors and
vendors; as well as day to day responsibility for the approval of Company receivables and payables
and in particular the approval and signing of all checks in excess of $10,000.00.

51.  Defendants Concepcion and Mahon were in positions of authority and had the
fiduciary duty to make accurate, truthful representations to DiscoverFresh.

52. Defendant National Risk Solutions, and Defendant Tavarez as its sole member,
entered into contracts with DiscoverFresh to perform background checks and recruiting services
and had the duty to accurately represent to DiscoverFresh the services that they performed were
true and correct and that they were entitled to the invoices they submitted to DiscoverFresh for
payment.

53.  Defendants made certain representations to DiscoverFresh that Defendant National
Risk Solutions was a legitimate company, had performed certain background check and recruiting
services, and that the payments to Defendant National Risk Solutions were for legitimate expenses.

54.  Additionally, Defendant Concepcion, as the Director of Human Resources and
Chief of Staff, and Defendant Mahon, as the CFO, were responsible for oversight of and made
certain representations to DiscoverFresh that its payroll, including employee salaries and bonuses,
were valid, authorized, and entitled to be paid.

55. Defendant Concepcion and Defendant Mahon, and others, made representations to
DiscoverFresh that all employees were legitimate, actual employees of DiscoverFresh and were
entitled to payment of their salary and bonuses.

56.  Defendants’ representations were false and misleading.
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57.  Defendants knew the representations they made to DiscoverFresh were false and

misleading and had a pecuniary interest in misleading DiscoverFresh.

58.  Defendants took steps to conceal their false representations and fraud from
DiscoverFresh.
59.  Defendants knew or recklessly disregarded the falsity of their representations made

to DiscoverFresh.

60. In making the above-identified false representations, Defendants intended for
DiscoverFresh to rely on upon their erroneous and false representations and to pay: (i) for
fraudulent expenses to Defendant National Risk Solutions, when no services were performed; (ii)
payroll for phantom employees who did not work at DiscoverFresh; and (iii) unauthorized salary
increases and bonuses for employees and “phantom employees.”

61.  DiscoverFresh, as the employer of Defendants Concepcion and Mahon, and as the
customer of Defendant National Risk Solutions, had the right to, and did reasonably and justifiably
rely upon the truth of the representations of Defendants to its detriment.

62.  If Defendants had been truthful in their representations, DiscoverFresh would never
have paid for the fraudulent expenses to Defendant National Risk Solutions, the payroll to the
phantom employees, or the unauthorized salaries and bonuses.

63. DiscoverFresh has suffered substantial damages of at least $4,525,780 as the direct
and proximate result of its reliance on Defendants’ false representations and fraudulent conduct.

64.  Asadirect and proximate cause of Defendants’ fraud, they are jointly and severally
liable for all amounts of damages cognizable under law, to include actual, direct, incidental,
consequential, and punitive damages, attorneys’ fees, costs, interest, and all other relief that the

Court deems just and proper.
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FOR A SECOND CAUSE OF ACTION AGAINST DEFENDANT CONCEPCION AND
DEFENDANT MAHON
(BREACH OF FIDUCIARY DUTY/BREACH OF DUTY OF LOYALTY)

65.  The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.
66.  Defendant Concepcion, as the Director of Human Resources and Chief of Staff,

owed fiduciary duties to his employer DiscoverFresh.

67.  Defendant Mahon, as Chief Financial Officer, owed fiduciary duties to his
employer DiscoverFresh.

68. In addition, while employed at DiscoverFresh, Defendants Concepcion and Mahon
owed DiscoverFresh the duties of good faith and loyalty, which required them to further their
employer’s interests even at the expense of their own.

69.  Defendant Concepcion breached his fiduciary duties, as well as his duties of good
faith and loyalty, in numerous ways, including but not limited to the following:

a. Failing to disclose to DiscoverFresh that Defendant National Risk Solutions
was a company owned by his wife, Defendant Tavarez, established for the
purpose of perpetuating fraud;

b. Submitting to DiscoverFresh and approving payment of Defendant National
Risk Solutions’ fraudulent invoices for background checks and recruiting
totaling over $1,830,264, when he knew that the services had not been

performed and the company was not legitimate;
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c. Authorizing payments from DiscoverFresh to Defendant National Risk
Solutions, which were purportedly for background check services or
recruitment services, without any invoice to support the expense or justify the
payment.

d. Establishing approximately twenty (20) “phantom employees” and approving
their payroll at DiscoverFresh totaling over $2,695,516, when he knew the
employees did not exist and should not have been approved for payment;

e. Approving salary increases and bonuses for himself, Defendants Mahon, other
employees, and “phantom employees,” including Defendant Tavarez, when he
knew he not obtained proper authorization from the President of DiscoverFresh,
and the payments were for his personal financial gain;

f. Failing to fulfill his responsibilities as Director of Human Resources and Chief
of Staff to properly oversee and manage staffing, payroll, and recruitment, and
engaging in self-dealing;

g. Breaching the duties of loyalty and good faith and elevating his personal

financial interests above his employer, DiscoverFresh; and

0¥200€2d0cc0c#3SVYO - SY3Td NOWINOD - ITIIANIIHD - INd 0S:6 81 Uel* ¢c0c - d311d AT1VIOINOHLO3 14

h. Failing to communicate accurate and truthful information to his employer
DiscoverFresh about the false invoices, payroll to phantom employees, and
unauthorized salary increases and bonus payments to employees and phantom
employees.

70.  Defendant Mahon breached his fiduciary duties, as well as his duties of good faith

and loyalty, in numerous ways, including but not limited to the following:
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Failing to confirm the legitimacy of and approving payment to Defendant
National Risk Solutions for fraudulent expenses for background checks and
recruiting totaling at least $1,830,264, when he knew, or reasonably should
have known, that the services had not been performed and the company was not
legitimate;

. Approving payroll of approximately twenty (20) “phantom employees” at
DiscoverFresh totaling at least $2,695,516, when he knew, or reasonably should
have known, the employees had never worked at DiscoverFresh and should not
have been approved for payment;

Approving salary increases and bonuses for himself, Defendant Concepcion,
other employees, and “phantom employees,” including Defendant Tavarez,
when he knew, or reasonably should have known, the payments were not
legitimate or authorized by the President of DiscoverFresh and were for his
personal financial gain;

Failing to fulfill his responsibilities as Chief Financial Officer to properly
conduct financial planning and oversight of company expenses, including
payroll, employee reimbursable expenses, and vendors; maintain
DiscoverFresh’s relationships with financial institutions, auditors and vendors;
and oversee Company receivables and payables and in particular the approval
and signing of all checks in excess of $10,000.00.

Concealing or making misrepresentations in communications between
DiscoverFresh and its Financial Institution(s) when concerns were raised over

heightened payroll or other expenses, when he knew, or in the exercise of
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reasonable diligence, should have known, the expenses were not legitimate and
the result of Defendants’ fraudulent scheme;

f. Breaching the duties of loyalty and good faith and elevating his personal
financial interests above his employer, DiscoverFresh; and

g. Failing to communicate accurate and truthful information to his employer
DiscoverFresh about the financial actions of DiscoverFresh, including payment
of fraudulent invoices, phantom employees and unauthorized payroll.

71.  As a direct and proximate cause of Defendant Concepcion’s and Defendant
Mahon’s breaches of fiduciary duties to DiscoverFresh, they are jointly and severally liable for all
amounts of damages cognizable under law, to include actual, direct, incidental, consequential, and
punitive damages attorneys’ fees, costs, interest, and all other relief that the Court deems just and
proper.

FOR A THIRD CAUSE OF ACTION AGAINST ALL DEFENDANTS
(AIDING & ABETTING BREACH OF FIDUCIARY DUTY)

72.  The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.

73.  As described above in the preceding cause of action, Defendants Concepcion and
Mahon owed fiduciary duties to DiscoverFresh, and further, breached those fiduciary duties.

74.  Defendant National Risk Solutions was formed by Defendant Tavarez, its sole
member and registered agent, who is also Defendant Concepcion’s wife.

75. Defendant National Risk Solutions and Defendant Tavarez knew, or in the exercise
of reasonable diligence should have known, that their actions participated, aided, and abetted
Defendant Concepcion and Defendant Mahon in the breach of their fiduciary duties to

DiscoverFresh.
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76.  Additionally, to the extent Defendant Concepcion or Defendant Mahon were not
directly breaching their own respective fiduciary duties to DiscoverFresh, they knew, or in the
exercise of reasonable diligence should have known, that their actions participated, aided, and
abetted in the other’s breach of his fiduciary duty.

77. Consequently, as a direct and proximate cause of Defendants aiding and abetting
Defendant Concepcion’s and/or Defendant Mahon’s breaches of fiduciary duties to
DiscoverFresh, Defendants are jointly and severally liable for all amounts of damages cognizable
under law, to include actual, direct, incidental, consequential, and punitive damages, attorneys’
fees, costs, interest, and all other relief that the Court deems just and proper.

FIRST NOTA BENE

78.  Plaintiff’s investigation with respect to the scope and participants of Defendants’
aiding and abetting Defendant Concepcion’s and/or Defendant Mahon’s breaches of fiduciary
duties continues. Accordingly, Plaintiff DiscoverFresh reserves the right to amend this Complaint
to include additional aiders and abettors to Defendant Concepcion’s and/or Defendant Mahon’s
breach of fiduciary duty as the matter proceeds.

FOR A FOURTH CAUSE OF ACTION AGAINST ALL DEFENDANTS
(UNJUST ENRICHMENT & CONSTRUCTIVE TRUST)

79. The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.
80.  DiscoverFresh conferred a benefit upon Defendants when it, in reliance on the false

representations of Defendants paid for: (i) fraudulent expenses to Defendant National Risk
Solutions when Defendants knew, or reasonable should have known, that no background check or
recruiting services had been performed and insufficient invoices, or no invoices, were submitted

to justify approval of same; (ii) payroll to “phantom employees”, including Defendant Tavarez,
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(which benefit ultimately reached Defendants); and (iii) unauthorized salary increases and bonuses
to certain DiscoverFresh employees, including Defendants Concepcion, Mahon, and also to
“phantom employees,” including Defendant Tavarez.

81.  Upon information and belief, these benefits were also ultimately received by other
third parties presently unknown to DiscoverFresh, and DiscoverFresh reserves the right to add
these parties as defendants to this case as this case proceeds.

82.  Defendants realized the benefit by accepting and retaining the payments of funds
from DiscoverFresh in reliance on Defendants’ false representations.

83.  Under these circumstances, which are alleged in greater detail above, it would be
unjust for Defendants to retain the benefit and DiscoverFresh has suffered, and will continue to
suffer, damages by virtue of Defendants’ conduct.

84.  Defendants have been unjustly enriched and should pay restitution such that
DiscoverFresh is returned to the status quo.

85.  Additionally, DiscoverFresh requests entry of judgment and all available equitable
relief, including a temporary restraining order, preliminary injunction, prejudgment attachment of
funds, imposition of constructive trust, and other relief requesting that the Court enjoin Defendants
from transferring or selling all monies and property belonging to DiscoverFresh, as well as any
real property, including the Subject Properties, that Defendants have purchased or improved, in
whole or part, with the ill-gotten gains, in order to prevent Defendants from using the proceeds of
a crime to evade prosecution or flee.

SECOND NOTA BENE

86.  Plaintiff DiscoverFresh’s investigation with respect to the scope and participants

who received an unjust benefit and should be listed as Defendants in DiscoverFresh’s claim
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continues. Accordingly, Plaintiff DiscoverFresh reserves the right to amend this Complaint to

include additional defendants as the matter proceeds.

FOR A FIFTH CAUSE OF ACTION AGAINST DEFENDANT CONCEPCION
(CONSTRUCTIVE TRUST, TEMPORARY RESTRAINING ORDER & PRELIMINARY INJUNCTION)

87. The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.
88.  As alleged in greater detail herein, Defendant Concepcion wrongfully obtained

monies as the direct and proximate result of their actions and/or omissions of fraud, civil
conspiracy, conversion, bad faith, abuse of confidence, violation of a fiduciary duty, and
negligence, including the following:
a. Failing to disclose to DiscoverFresh that Defendant National Risk Solutions
was a company owned by his wife Defendant Tavarez;
b. Submitting to DiscoverFresh and approving payment of Defendant National
Risk Solutions’ fraudulent invoices, or approving payment with no invoice, for
background checks and recruiting totaling $1,830,264.01, when he knew that
the services had not been performed and the company was not legitimate; and
c. Approving salary increases and bonuses for himself and other employees and
“phantom employees” when he knew the expenses were not authorized or
legitimate and the payments were for his personal financial gain; and
d. Approving payments by DiscoverFresh for salary and bonuses to his wife,
Defendant Tavarez, totaling $654,836.08, when he knew she was one of the

“phantom employees” and did not work at DiscoverFresh.
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89.  The payments ordered by Defendant Concepcion for Defendant National Risk
Solutions were either paid by company check, or made by Defendant Concepcion, using his
company issued Capitol One credit card, to either a Square account or a PayPal account.

90.  Defendant National Risk Solution’s TD Bank Account No. 8871 was opened by
Defendant Concepcion’s wife, Defendant Tavarez on March 15, 2018.

91.  Despite Defendant National Risk Solutions being a New Jersey company, the
checks issued by DiscoverFresh to Defendant National Risk Solutions were deposited at TD Bank,
located at Woodruff Road, Greenville, South Carolina into Defendant National Risk Solution’s
TD Bank Account No. 8871. (See Exhibit D.)

92.  As a direct and proximate result of Defendant Concepcion’s actions and/or
omissions, which included and constituted fraud, bad faith, abuse of confidence, conversion, civil
conspiracy, and violation of a fiduciary duty, DiscoverFresh’s made payments to Defendant
National Risk Solutions totaling at least $1,830,264.01 ($877,873.01 in check payments and
$952,391.00 in credit card payments).

93.  As described above, Defendant Concepcion and Defendant Tavarez (who was a
“phantom employee”) received payments for salary and bonuses from DiscoverFresh, as a result
of their fraud, bad faith, abuse of confidence, conversion, civil conspiracy and violation of a
fiduciary duty, which were deposited into Defendants Concepcion and Tavarez’s TD Bank
Account No. 8162.

94.  DiscoverFresh has confirmed there were significant transfers of funds from
Defendant National Risk Solutions’ Account No. 8871 to Defendants Concepcion and Tavarez’s

Personal Account No. 8162.
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95.  Defendant Concepcion purchased the Subject Properties: Howden Place and
Mitchell Spring Court, in whole or part, with stolen funds wrongfully taken from DiscoverFresh.
Therefore, the Subject Properties constitute the proceeds of ill-gotten gains, resulting from fraud,
bad faith, abuse of confidence, conversion, civil conspiracy and violation of a fiduciary duty.
Consequently, DiscoverFresh requests the Court impose a constructive trust over the Subject
Properties and an injunction barring Defendant Concepcion from selling or damaging the Subject
Properties.

96.  As a result of Defendant Concepcion’s actions, DiscoverFresh is entitled to
imposition of a constructive trust and title to the Subject Properties, in whole or in part, and seeks
to be declared the owner of the Subject Properties, in whole or in part.

97.  Additionally, DiscoverFresh seeks a prejudgment attachment, embargo and/or
injunction attaching to the funds in the following bank accounts which hold the proceeds of ill-
gotten gains barring Defendants from transferring any monies out:

a. Defendant National Risk Solutions’ TD Bank Account No. 8871; and
b. Defendants Concepcion and Tavarez’s Joint TD Bank Account No. 8162.

THIRD NOTA BENE

98.  DiscoverFresh’s investigation with respect to bank accounts, properties, real
properties purchased with proceeds of ill-gotten gains from all Defendants continues and unknown
defendants. Accordingly, DiscoverFresh reserves the right to amend this Complaint to include
additional properties, accounts, and additional defendants as the matter proceeds.

IN THE ALTERNATIVE, AND IN ADDITION TO THE FOREGOING, FOR A SIXTH
CAUSE OF ACTION AGAINST DEFENDANT CONCEPCION AND DEFENDANT

MAHON
(NEGLIGENCE/NEGLIGENT MISREPRESENTATION/GROSS NEGLIGENCE)
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99.  The preceding Paragraphs, not inconsistent herewith, are realleged as if they were

stated fully herein.

100. Defendant Concepcion, as the Director of Human Resources and Chief of Staff,

and Defendant Mahon, as the CFO, were in positions of authority and owed a fiduciary duty, duty

of care, and duty of loyalty and good faith to DiscoverFresh.

101. Defendant Concepcion and Defendant Mahon negligently and/or recklessly

breached their duties to DiscoverFresh, including but not limited to the following:

a.

Making certain false representations to DiscoverFresh that Defendant
National Risk Solutions was a legitimate company, had performed certain
background check and recruiting services, and was entitled to payment for
the submitted fraudulent invoices or for expenses where no invoice was
submitted;

Making certain false representations to DiscoverFresh related to
approximately twenty (20) “phantom employees” that all employees
approved for payroll were legitimate, actual employees of DiscoverFresh
and entitled to payment of their salary;

Making certain false representations to DiscoverFresh that the payroll and
bonuses paid to employees were authorized and legitimate;

Failing to make full disclosure to DiscoverFresh of their knowledge of the
facts relating to the Defendant National Risk Solutions, specifically, that
Defendant National Risk Solutions: (i) was not a legitimate company; (ii)
was owned by Defendant Concepcion’s wife, Defendant Tavarez; (iii) did

not perform any background check or recruiting services for which they
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were invoicing DiscoverFresh; and (iv) was sending DiscoverFresh
fraudulent invoices which were authorized by Defendant Concepcion and
Defendant Mahon, but were illegitimate and should not have been paid; and

e. Failing to make full disclosure to DiscoverFresh of their knowledge of the
facts relating to the “phantom employees” and unauthorized bonuses and
salary payments to existing employees and “phantom employees.”

102.  Defendant Concepcion and Defendant Mahon had a pecuniary interest in breaching
their duties and benefited financially from DiscoverFresh’s reliance thereon.

103. DiscoverFresh justifiably relied upon Defendant Concepcion and Defendant
Mahon’s representations to its detriment.

104. Therefore, in the alternative, and in addition thereto, as a direct and proximate cause
of the negligent and reckless conduct of Defendant Concepcion and Defendant Mahon,
DiscoverFresh has sustained substantial damages by making payments to Defendants and other
third parties which were not legitimate and should not have been authorized or paid. Said damages
were the foreseeable result of Defendant Concepcion and Defendant Mahon’s actions. Therefore,
Defendant Concepcion and Defendant Mahon are jointly and severally liable for all amounts of
damages cognizable under law, to include actual, direct, incidental, consequential, and punitive
damages.

INTHE ALTERNATIVE, AND IN ADDITION TO THE FOREGOING, FOR A
SEVENTH CAUSE OF ACTION AGAINST DEFENDANT NATIONAL RISK

SOLUTIONS AND DEFENDANT TAVAREZ
(NEGLIGENCE/NEGLIGENT MISREPRESENTATION/GROSS NEGLIGENCE)

105. The preceding Paragraphs, not inconsistent herewith, are realleged as if they were

stated fully herein.
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106. Defendant National Risk Solutions, and Defendant Tavarez as its sole member,
entered into contracts with DiscoverFresh to perform background checks and recruiting services.

107. These agreements constituted valid, enforceable and binding contracts.

108. Defendant National Risk Solutions and Defendant Tavarez had the duty of good
faith and fair dealing and the duty of care to accurately represent to DiscoverFresh what services
they performed and to accurately invoice for those services.

109. As described above, Defendant National Risk Solutions and Defendant Tavarez
negligently and/or recklessly breached their duties, including by submitting invoices and receiving
payment for services that were never performed and for amounts that were not owed.

110. Additionally, Defendant Tavarez breached her duty by negligently or recklessly
falsely representing that she was an employee of DiscoverFresh and receiving salary payments
from DiscoverFresh, when she was not an employee and never worked for DiscoverFresh.

111. Defendant National Risk Solutions and Defendant Tavarez had a pecuniary interest
in making false representations and benefited financially from making the false representations.

112.  DiscoverFresh justifiably relied upon Defendant National Risk Solutions and
Defendant Tavarez’s false representations to its detriment.

113.  Therefore, in the alternative, and in addition thereto, as a direct and proximate cause
of the negligent and reckless conduct of Defendant National Risk Solutions and Defendant
Tavarez, DiscoverFresh has sustained substantial damages by making payments to Defendants and
other third parties which were not legitimate and should not have been authorized or paid. Said
damages were the foreseeable result of Defendant National Risk Solutions and Defendant

Tavarez’s actions.
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114.  Consequently, Defendant National Risk Solutions and Defendant Tavarez are
jointly and severally liable for all amounts of damages cognizable under law, to include actual,
incidental, consequential, and punitive damages, in an amount to be proven at trial, together with
accrued interest, attorneys’ fees, and costs due to Defendant National Risk Solutions and
Defendant Tavarez’s negligence. In addition to the above damages, DiscoverFresh requests such
other and further relief as the Court deems just and proper.

FOR AN EIGHTH CAUSE OF ACTION AGAINST ALL DEFENDANTS
(VIOLATION OF THE SOUTH CAROLINA UNFAIR TRADE PRACTICES ACT)

115.  The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.

116. Defendants have engaged in unfair and deceptive acts in the conduct of trade or
commerce within the State, including falsely representing to DiscoverFresh that: (i) Defendant
National Risk Solutions was a legitimate company, had performed certain background checks and
recruiting services, and was entitled to payment for the submitted invoices totaling at least
$1,830,264.01; (ii) that certain “phantom employees” of DiscoverFresh were legitimate and
entitled to payment of their payroll totaling at least $2,695,516, excluding employer contributed
taxes and benefits; and (iii) that DiscoverFresh’s payroll, including Defendants Concepcion,
Mahon, and other employees’ and phantom employees’ salaries and bonuses were valid,
authorized, and entitled to be paid.

117.  Defendants unfair and deceptive acts have an adverse impact on the public interest
and an unfair trade practice in violation of S.C. Code Section 39-5-10, ef seq.

118. Defendants’ actions are capable of repetition and constitute a violation of the South
Carolina Unfair Trade Practices Act (“SCUTPA”), S.C. Code § 39-5-10 et segq., including willful

or knowing violations of S.C. Code § 39-5-20 as evidenced by, among other things, Defendants
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false representations and authorization of payments for illegitimate expenses, as described above,
for the false, fraudulent invoices from National Risk Solutions and unauthorized salaries and
bonuses to existing employees and “phantom employees”.

119. Defendants’ actions are willful, and Defendants knew or should have known that
their actions violated S.C. Code § 39-5-20.

120.  DiscoverFresh has suffered substantial damages as the direct and proximate result
of Defendants’ violation of the SCUTPA.

121.  Due to Defendants’ willful and knowing violation of SCUTPA, DiscoverFresh is
entitled to all relief available under SCUTPA, including but not limited to, an injunction, actual
damages, treble damages, attorneys’ fees, interest, costs, and such other and further relief as the
Court deems just and proper.

FOR A NINETH CAUSE OF ACTION AGAINST ALL DEFENDANTS
(MONEY HAD AND RECEIVED)

122.  The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.

123.  Defendants hold money.

124.  As alleged in greater detail herein, in equity and good conscience, the money held
belongs to DiscoverFresh.

125.  Therefore, DiscoverFresh respectfully requests an Order that all monies obtained
by Defendants belonging to DiscoverFresh or otherwise intended for DiscoverFresh be returned

and Defendants pay prejudgment and post judgment interest thereon.

FOR A TENTH CAUSE OF ACTION AGAINST DEFENDANTS
(CONVERSION)
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126. The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.

127. DiscoverFresh has an ownership interest in and is entitled to possession of all
corporate funds, property and intellectual property, in whatever form, related to its business.

128. Defendants wrongfully converted discrete corporate funds and other corporate
property.

129. Additionally, Defendant Concepcion wrongfully converted a laptop and the
electronic files, data, trade secrets, and intellectual property therein.

130. Defendants’ actions constitute conversion.

131. DiscoverFresh has suffered actual damages as a direct and proximate result of
Defendants’ actions.

132.  Therefore, DiscoverFresh requests return of its property and entry of judgment
against Defendants on its claim for conversion in an amount to be determined at trial, including
actual, consequential, compensatory, and punitive damages, interest, attorneys’ fees, costs and
expenses, as well as any other relief to which DiscoverFresh is entitled.

FOR AN ELEVENTH CAUSE OF ACTION AGAINST ALL DEFENDANTS
(C1vIL CONSPIRACY)

133.  The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.

134.  As described more fully above, Defendants met, conspired, schemed, planned, and
committed with others to defraud and cause harm to DiscoverFresh by falsely representing to
DiscoverFresh that (i) Defendant National Risk Solutions was a legitimate company, had
performed certain background checks and recruiting services, and was entitled to payment for the

submitted invoices totaling at least $1,830,264.01; (ii) that certain “phantom employees”,
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including Defendant Tavarez, were legitimate, actual employees of DiscoverFresh and entitled to

payment of their “salary” totaling at least $2,695,516; and (iii) that DiscoverFresh’s payroll,

including its employee salaries and bonuses, were valid, authorized, and entitled to be paid.

135. Defendants’ actions constitute a combination of two or more persons who

committed an unlawful act or a lawful act by unlawful means.

136. Defendants committed overt acts of misrepresentation and deception in furtherance

of their agreement and conspiracy to defraud, including but not limited to the following:

a.

Defendants made certain false representations to DiscoverFresh that Defendant
National Risk Solutions was a legitimate company, had performed certain
background check and recruiting services, and was entitled to payment for the
submitted invoices.

Defendants fraudulently or recklessly concealed to DiscoverFresh that
Defendant National Risk Solutions was owned by Defendant Tavarez
(Defendant Concepcion’s wife), was not a legitimate company, had never
performed any background checks and recruiting services, and was not entitled
to payment.

Defendant National Risk Solutions and Defendant Tavarez submitted
fraudulent invoices to DiscoverFresh for background check and recruiting
services that were never performed.

Defendants Concepcion and Mahon approved and authorized payment by
DiscoverFresh to Defendant National Risk Solutions for background check and
recruiting services that were never performed and payments should never have

been made.
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e. Defendant Concepcion, as the Director of Human Resources and Chief of Staff,
and Defendant Mahon, as the Chief Financial Officer, made certain false
representations to DiscoverFresh that its payroll, including its employee salaries
and bonuses, were valid, authorized, and entitled to be paid.

f. Defendant Concepcion and Defendant Mahon, and others, made representations
to DiscoverFresh that all employees were legitimate, actual employees of
DiscoverFresh and entitled to payment of their “salary.”

g. Defendant Concepcion and Defendant Mahon wrongfully increased their own
and other employees’ salaries and bonuses without authorization and concealed
their actions from DiscoverFresh.

h. Defendant Concepcion and Defendant Mahon authorized salaries and bonuses
paid by DiscoverFresh to “phantom employees”, including Defendant Tavarez
(Defendant Concepcion’s wife), when they knew the “phantom employees” did
not work for DiscoverFresh and should never have been paid.

137. Defendants knew the representations they made to DiscoverFresh were false and
misleading and had a pecuniary interest in defrauding and misleading DiscoverFresh.

138.  Defendants new or recklessly disregarded the falsity of their representations made
to DiscoverFresh and took steps to conceal their false representations.

139. In making the above-identified false representations, Defendants intended for
DiscoverFresh to rely on upon their erroneous and false representations and to pay the false
invoices to Defendant National Risk Solutions, payroll to phantom employees, and unauthorized

salary increases and bonuses to employees and phantom employees.
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140. DiscoverFresh, as the employer of Defendant Concepcion and Defendant Mahon,
and as the customer of Defendant National Risk Solutions, had the right to rely upon the truth of
the representations of Defendants. DiscoverFresh did reasonably and justifiably rely on
Defendants’ representations to its detriment.

141. DiscoverFresh has suffered substantial damages as the direct and proximate result
of Defendants’ civil conspiracy totaling at least $4,525,780.

142. As a direct and proximate cause of Defendants civil conspiracy against
DiscoverFresh, Defendants are jointly and severally liable for all amounts of damages cognizable
under law, to include actual, direct, incidental, consequential, and punitive damages, attorneys’
fees, costs, interest, and all other relief that the Court deems just and proper.

FORA TWELFTH CAUSE OF ACTION AGAINST ALL DEFENDANTS
(PIERCING THE CORPORATE VEIL)

143.  The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.

144. As alleged herein, Defendant National Risk Solutions is a New Jersey limited
liability company whose sole member is Defendant Tavarez, Defendant Concepcion’s wife.

145. Defendant National Risk Solutions was not a legitimate company, was grossly
undercapitalized, and operated as a mere fagade for Defendants’ fraud, bad faith, abuse of
confidence, and violation of a fiduciary duties against DiscoverFresh, which involved Defendant
National Risk Solutions and/or Defendant Tavarez submitting false invoicing to DiscoverFresh for
background checks and recruiting services that were never performed.

146. Defendant Concepcion and Defendant Mahon knew Defendant National Risk
Solutions’ invoices were fraudulent and approved payment for their own pecuniary gain in the

fraud scheme.
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147.  Upon information and belief, Defendant National Risk Solutions is not operational
and does not have corporate records.

148.  Upon information and belief, Defendant National Risk Solutions failed to observe
corporate formalities and Defendants Concepcion and Tavarez siphoned funds from the
corporation, such that the corporation is insolvent.

149. Upon information and belief, Defendants knew that upon DiscoverFresh’s
discovery of their conduct, DiscoverFresh would have a claim against Defendant National Risk
Solutions and thereafter, acted in a self-serving manner to hide their fraudulent conduct, in part,
behind the corporate entity while leaving the entity insolvent.

150. As a result of Defendants’ fraudulent conduct, DiscoverFresh paid at least
$1,830,264 to Defendant National Risk Solutions for fraudulent invoices, a significant portion of
which has been siphoned off by Defendants Concepcion and Tavarez.

151. DiscoverFresh has confirmed there were significant transfers of funds from
Defendant National Risk Solutions’ Account No. 8871 to Defendants Concepcion and Tavarez’s
Account No. 8162.

152. Therefore, due to injustice and fundamental unfairness which would result if the
corporate entity was recognized, the only conclusion would be for the Court to disregard the
corporate entity and the acts of the corporation be regarded as acts of the individual Defendants.

FOR A THIRTEENTH CAUSE OF ACTION AGAINST DEFENDANTS
(TRESPASS TO CHATTELS)

153. The preceding Paragraphs, not inconsistent herewith, are realleged as if they were
stated fully herein.
154. Defendants have trespassed as to DiscoverFresh’s property in a manner that has

reduced their value or otherwise deprived DiscoverFresh of their use.
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155.

Therefore, DiscoverFresh requests an entry of judgment against Defendants in an

amount to be determined at trial but that should include actual, consequential, compensatory, and

punitive damages, as well as all other relief to which DiscoverFresh is entitled including, but not

limited to, costs and expenses as well as prejudgment and post-judgment interest.

PRAYER FOR RELIEF

WHEREFORE, having fully set forth its Complaint, the Plaintiff DiscoverFresh Foods, Inc.

prays for:

(1)

(ii)

(iii)

such actual, direct, incidental, consequential, and punitive damages, and all other relief
that the Court deems just and proper, in an amount to be proven at trial, together with
reasonable attorneys’ fees, interest, costs;

in addition to other forms of affirmative relief requested herein, Plaintiff requests from
this Court a temporary restraining order, preliminary injunction, prejudgment
attachment of funds, embargo and imposition of a constructive trust, and other relief
requesting that the Court enjoin Defendants from transferring or selling all monies and
property belonging to DiscoverFresh, as well as any real property, including the Subject
Properties, that Defendants have purchased or improved, in whole or part, with the ill-
gotten gains, in order to prevent Defendants from using the proceeds of a crime to evade
prosecution or flee;

and such other further relief as this Court deems just and proper.

Signature Block Next Page
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Respectfully submitted,
TIMMONS LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@thetimmonslawfirm.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

January 18, 2022
Greenville, South Carolina
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Affidavit

State of South Carolina

County of Greenville

[, Michael F. O’Shea, do herby swear under penalty that;

1.

| am over 18 years of age and competent to testify as to my knowledge of the facts
stated herein.

| am a forensic accountant, licensed private investigator and a Principal at Forensic
Research Group, Inc. 110 Renaissance Circle Mauldin, SC 29662. During my 25+
years of financial investigative experience | have worked closely with such agencies
as the Federal Deposit Insurance Corporation, Resolution Trust Corporation, Office
of the Controller of the Currency, the FBI, US Secret Service and ATF. | have
testified in Federal Court in New Jersey, New York, Texas, South Carolina, and
Kansas as well as State Court in New York, New Jersey, Florida, Texas, South
Carolina, and Pennsylvania. | have been admitted in numerous jurisdictions as a
forensic examiner and have served as a court appointed receiver. | am a member of
The Association of Certified Fraud Examiners, the American College of Forensic
Examiners (Certified Homeland Security Level Ill, Accounting & Security),
Association of Legal and Medical Investigative Experts (Past Treasurer), The
Association of British Investigators and the Institute of Directors in the UK. | have
authored several articles on fraud investigation and risk management and have
appeared on television on several occasions as an advisor on reports concerning
financial investigations. | have attached a copy of my CV to this Affidavit.

| was initially retained, in August 2021, as a Forensic Accountant / Investigator, to
review various books and records relating to a fraud perpetrated on DiscoverFresh
Foods, Inc. (f/k/a Duke Sandwich Productions Inc., doing business as “Duke Foods”
or “Duke Brands”) (the “Company” or “DiscoverFresh”)) by Mr. Jesus Concepcion
and related individuals and entities and to quantify the loss to DiscoverFresh.

. During the course of my investigation, | reviewed thousands of emails, detailed bank

documents, accounting records and employee files. | also conducted numerous
interviews of current and former employees of DiscoverFresh. As my work
progressed, | prepared additional reports to in support of insurance claims, bank
reviews and lender reviews. Highlights of these reviews include the following.

National Risk Solutions, LLC — My review of the general ledger of the Company
indicates that this entity received $1,830,264.01 in payments for either background
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checks or recruitment services. My interviews with management and staff indicate
that all recruitment functions are handled in-house and that, even though they were
told that background reports were being ordered by Jesus Concepcion, none of
those interviewed ever saw a background check. Interviews also indicated that
Jesus Concepcion would instruct staff to deliver the check payments to him and he
would mail them. Of the total $1,830,264.01 paid by DiscoverFresh, $877,873.01
was paid by checks, and the balance of $952,391.00 was paid, by Jesus
Concepcion to PayPal and Square accounts using his Company Capital One credit
card ending “7996”.

| reviewed copies of the National Risk Solutions invoices and found that the invoices
listed the company address as 1558 Center Ave. Apt 7C, Fort Lee, NJ 07024. My
review indicated that the actual current resident of this apartment is Ereializ
Concepcion Castillo, believed to be the sister of Jesus Concepcion.

| retrieved documents from the State of New Jersey indicating that National Risk
Solutions, LLC was formed, in New Jersey, on 11 March 2018. At the time of
formation, the registered address was listed as 1558 Center Ave. Apt 7C, Fort Lee,
NJ 07024, and Kendry S. Tavarez was listed as the registered agent and sole
member. Further investigation reveals that Kendry Tavarez is also known Kendry
Solange Feliz. | also found that Kendry Solange Feliz is also the wife of Jesus
Concepcion. | then reviewed a listing of questionable employees and found that
Kendry S. Feliz has been employed by the Company since 16 September 2019 as
Director of International Sales, with an annual salary of $150,000 per year.

| then reviewed copies of the front and back of checks issued to National Risk
Solutions, LLC and found that the checks issued to National Risk Solutions, LLC
1558 Center Ave. Apt 7C, Fort Lee, NJ 07024, appeared to have been deposited
into an account at TD Bank on Woodruff Road in Greenville, SC. | also reviewed the
direct deposit records of the Company and found that Mr. Concepcion also had his
direct deposit payroll deposited to a TD Bank account.

Based on the foregoing | can state, with a reasonable degree of accounting and
investigative certainty, that Jesus Concepcion and his wife, Kendry Solange Feliz,
through this one aspect of the entire fraud, converted $1,830,264.01 of Company
funds to their own use.

. Phantom Employees - In interviewing employees | learned that there were a number
of “employees” listed on payroll records of the Company but who were never seen in
Company facilities. | worked with staff to compile an initial list of these “employees”
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and found that, of the 20 initially identified, five of them listed a common address of
10 Howden Place Simpsonville, SC. A search of Greenville County records indicate
that this residence is owned by Jesus Concepcion. | further found, by reviewing
“employee” direct deposit payroll records, that four of these five had their pay direct
deposited into accounts at MetaBank. This bank is a South Dakota based bank with
retail offices in South Dakota and lowa but also offers virtual banking through ATM
machines in various locations including one operated by Cardtronics inside Rite Aid
in Simpsonville. The other “employee” and occupant of 10 Howden Place has her
payroll deposited into Municipal FCU in New York City. My staff conducted
background reviews of these 20 individuals and found that most, if not all, currently
appear to reside in New York, New Jersey, and Florida.

Based on the foregoing, my staff reviewed all employee records with plant and office
personnel to confirm the identity of the phantom employees and then reviewed their
payroll and W-2 records and determined that the total amount paid to “phantom
employees”, all at the direction and supervision of Jesus Concepcion, totaled at least
$2,695,516. This amount does not include any employer contributed taxes and
benefits.

. Employee Knowledge / Participation — Based on my investigation thus far | believe
that, in addition to Jesus Concepcion, Jeffrey Mahon, former CFO, would or should
have had knowledge of, or at a minimum, questioned the transactions. Additionally,
certain employees were aware but were instructed by their superior, Jesus
Concepcion, to complete various transactions without question as directed by him.

. Ongoing Investigation — My investigation continues and includes such items review
of credit card statements, unauthorized salary increases, unauthorized bonuses and
suspected interference in the day-to-day operations of the Company as well as
possible involvement of other staff members. That said, | can state that my review
thus far indicates that the Company has suffered a loss, by employee theft, of at
least $4,525,780.00. However, | reserve the right to update my findings as my
investigation proceeds.

. Verification of DiscoverFresh Complaint — | have reviewed the foregoing Verified
Complaint filed by the Company on January 18, 2022 and find the allegations
contained therein to be true and correct to the best of my knowledge, and as to
those matters alleged, on information and belief, | believe them to be true and
accurate, all of which are consistent with my findings as of the date of this Affidavit.
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IN WITNESS WHEREOF, | have hereunto set my hand and seal on this 18" day of
January 2022.

Affiant

Before me, the undersigned authority in and for Greenville County, South Carolina
personally appeared Michael F. O’'Shea who is known to me and who Sworn to and
subscribed before me this 18" day of January 2022.

@{ARY PUBLIC

¢/ \trary pUBLIC

State of South Carolina
My Commission Expires August 21, 2022

éMy Commission Expire$
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Michael F. O’Shea

110 Renaissance Circle
Mauldin, SC 29662

Curriculum Vitae
General:

| am a forensic accountant and a licensed private investigator. During my years
as a forensic accountant / investigator | have worked closely with such agencies
as the Federal Deposit Insurance Corporation, Resolution Trust Corporation,
Office of the Controller of the Currency, FBI, US Secret Service and ATF. | have
testified in Federal Court in New Jersey, New York, Texas, South Carolina, and
Kansas as well as State Court in New York, New Jersey, Florida, Texas, South
Carolina and Pennsylvania. | have also testified in Middlesex Crown Court in the
UK on financial matters. | have been admitted, on numerous occasions, as an
expert in forensic accounting and accounting in both Federal and State court as
well as foreign jurisdictions. | have been appointed as a Receiver by the State
Courts in South Carolina.

| have traveled extensively servicing clients in the US, UK, France, Germany,
Denmark, Switzerland, Italy, Columbia, Dubai, and China.

Professional Experience:
1999 — Present — Forensic Research Group, Inc. — Director

Responsible for implementing and supervising forensic accounting, financial
investigation, and corporate due diligence programs. Clients include law firms,
financial institutions, and corporate entities. In addition to financial investigations
this firm has extensive experience corporate and individual due diligence and
litigation support.
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1999 — 2000 - Countdown USA, Inc. — President

In late 1998 IRG (predecessor of FRG) was retained by Transmedia Europe,
Ltd., a UK based holding company, to aid in the recovery of approximately seven
million dollars that it had advanced against the purchase of a service company in
the US. After successfully completing that assignment, | accepted a two-year
contract to run that company for Transmedia. During that period | negotiated the
sale of Transmedia’s MonsterBook subsidiary, worked with lenders and creditors
to close seven unprofitable retail locations for the Company’s DBS Direct
subsidiary in Seattle and ultimately worked with management to close the DBS
operation.
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1985 — 1998 - Investigative Research Group, Inc. — Director of Investigations

Responsible for the overall management of operations and client relations. This
firm specialized in corporate due diligence, asset searches, bankruptcy review
and loan recovery. From 1988 to 1991 the firm held a contract to provide security
and investigative services to the Federal Deposit Insurance Corporation. During
this period IRG participated in the closing and investigation of more than 40
insolvent institutions. In 1992 the firm was approved by the Resolution Trust
Company to provide fraud investigation and asset recovery services. IRG
normally carried a caseload in excess of 400 matters and counted numerous
banks, state and federal agencies and law firms as clients. These clients
included Bank of New York, Chemical Bank, Summit Bancorp, National State
Bank, and the New Jersey Economic Development Authority.

1981 — 1985 - OSS Services, Inc. — President

This firm provided physical security, investigative and background due diligence
services to major corporate accounts including Virgin Atlantic Airways, El Al, and
New York Telephone.

1976 — 1981 -Deere & Company — Regional Credit Manager

Served as the New York Area Credit Manager for the Construction Equipment
Division. Responsible for dealer floor plan financing as well as credit and
collection activities.

1972 — 1976 -Allied Chemical Corp. - Credit Analyst

Responsible for credit decisions and collection activities in the southeast region
for the Plastics Division.

Education:
Union College — Business Administration

Fairleigh Dickinson University — Business Administration/ Management
Accounting
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Affiliations:
Association of Certified Fraud Examiners

American College of Forensic Examiners;
Certified - Homeland Security Level Ill, Accounting & Security

A.L.M.L.E. (Association of Legal, Medical and Investigative Experts) in New York
(Past Treasurer)

Association of British Investigators
Institute of Directors (UK)
Greenville County — Court Appointed Guardian ad Litem.

Court Testimony:

Federal Court -

2004 — US District Court, Anderson, SC; Judge G. Ross Anderson HomeGold / Carolina
Investors; Various hearings; Admitted as an expert — Forensic Accounting

2005 —US District Court — Spartanburg; Judge Henry Floyd; BASF v Crown Metro - Admitted as
an expert — Forensic Accounting

2007 — US Bankruptcy Court — Columbia — Judge Duncan; W. Ryan Hovis, As Trustee for the
Estate of John Ducate, Sr. v. Anne Ducate - Admitted as an expert — Forensic Accounting.

2008 — US Bankruptcy Court — Charleston — Chapter 7; Derivium Capital, LLC - Appointed
Forensic Examiner

2009 — US Bankruptcy Court — Spartanburg; Chapter 7; International Payment Group - Appointed
Forensic Accountant / Examiner.

2011 — US Bankruptcy Court — Spartanburg; Chapter 7; SD Trust - Appointed Forensic
Accountant / Examiner.

State Court —
2005 — State of South Carolina, Greenville County, Theisen v. BB&T.

2005 — State of South Carolina, Calhoun County, Wolf v. Wolf - Admitted as an expert — Forensic
Accounting.

2013 — State of South Carolina, Greenville County, Matusz v. Foothills et al - Admitted as an
expert — Forensic Accounting.

2015 — State of South Carolina, Greenville County, Barrier v. Motive Power & Equipment -
Admitted as an expert — Forensic Accounting.
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2017 - State of South Carolina, Oconee County, Community First Bank v. Dr. Aimee Duffy —
Appointed as Forensic Accountant.

2021 — State of South Carolina, Spartanburg County, Wave Investments, LLC v. Wear Active,
LLC et al. Court appointed forensic accounting review; pending receiver appointment.

Receiver Appointment

2014 — State of South Carolina, Greenville County, Warpath Development, Inc. - Appointed as
Receiver.

2016 — State of South Carolina, Spartanburg County, Kars Are Us, LLC & Accepted Credit, LLC —
Appointed as Receiver.

2018 — State of South Carolina, Greenville County, Sialmas Restaurants — Appointed as
Receiver.

2021 State of South Carolina, Greenville County, Wilson v. BackFit Holdings et al — Appointed as
Receiver in two separate matters.

2021 State of South Carolina, Oconee County, Wilson v. BackFit Holdings et al — Appointed as
Receiver in additional related but separate matter.

Other Trial -

2003 — Middlesex Crown Court, London England. Crown Prosecution v. Rapaport, Reiss et al.
Arbitration / Mediation —

2003 — Greenville Cardiology v. Anderson — Expert Witness — Forensic Accounting.
2004 — PSA v. Sanders — Forensic Accounting

2012 — Spectrum v. Blue Fire Grill — Forensic Accounting / Litigation Support

2012 — Staiger v. Sunbelt Management — Forensic Accounting

2013 — Overland, LLC v. ADP — Forensic Accounting / Litigation Support

2014 — PRM Realty v. Yacht Haven Marina — Forensic Accounting / Litigation Support
2015 — Pharmaceutical Associates — Internal accounting review

Fraud Review / Forensic Accounting —

2003 - Advance America v. Carpenter — Investigation / Forensic Accounting

2004 - Lube USA v. Revard — Forensic Accounting / Loss Statement

2007 - American Leasing v. Manning — Fraud Review / Loss Statement

2008 - Hawkins v. Batts — Insurance Fraud Review / Forensic Accounting

2009 - Springbrook Behavioral Health — Fraud Review / Audit Manager

2010 - Overland, LLC v. Nance — Forensic Accounting / Loss Statement
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2010 - First National Bank of the South — Fraud Review / Loan Workout

2010 - OrthAlliance v. McConnell — Expert Witness

2011 — Trustee for Capital Investment Funding — Asset Recovery / Bank Review

2011 — 7 Oaks Pharmaceutical v. HS Pharma — Forensic Accounting / Litigation Support

2012 — Long v. Kiawah et al — Forensic Accounting

2012 — New York Commercial Bank - Fraud Review / Loan workout

2013 — Anthony v. Urbana et al — Forensic Accounting

2013 — Overland v. Bank of America et al — Forensic Accounting / Litigation Support

2014 — Blackstone et al v. Littleton - Forensic Accounting / Litigation Support

2014 — State of South Carolina v. Gibson et al — Forensic Accounting / Litigation Support
2014 — Ballard v. Warpath Development et al — Forensic Accounting / Expert Witness

2015 — Pelham Links Family Dentistry v. Renaud — Forensic Accounting / Litigation Support
2017 — Libyan Investment Authority v. Societe Generale et al — Financial Investigations

2018 — State of South Carolina Fifth Judicial Solicitor's Office — Forensic Accounting Review.
Complied accounting reports used by the US Attorney to obtain prosecution of 5 Circuit Solicitor.

2019 — USA v. Grant — Litigation Support / Forensic Accounting — Defense.

2020 — Bailey v. Laser Spine Institute et al - Litigation Support / Forensic Accounting. $400 million
litigation in multiple jurisdictions.

Risk Assessment / Internal Control Consulting —

Land Rover Carolinas - Risk assessment review and ongoing accounting / internal control review;
Automotive

rPeptide — Fraud review and ongoing accounting / internal control review; Biotech
Pelham Links Dental - ongoing accounting / internal control review; Medical
Asymmetric Combat Institute - accounting / internal control review; Government Consulting

Gibson Automotive - ongoing accounting / internal control review; Automotive
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., ) Civil Action No. 2022-CP-23-00240
)
Plaintiff, )
) PLAINTIFF’S MOTION FOR
VS. ) ENTRY OF DEFAULT DEFENDANT
) JESUS CONCEPCION
Jesus Concepcion, Kendry S. Tavarez a.k.a )
Kendry Solange Feliz, National Risk )
Solutions, LLC, and Jeffrey L. Mahon, )
)

Defendants.

Plaintiff DiscoverFresh Foods, Inc. requests that the clerk of court enter default against
Defendant Jesus Concepcion pursuant to Rule 55(a) of the South Carolina Rules of Civil Procedure. In
support of this request, Plaintiff relies upon the record in this case and the affidavit submitted herewith.

Defendant Concepcion is an inmate located at Metropolitan Detention Center, Brooklyn (“MDC
Brooklyn™) due to pending federal criminal charges. (See Inmate Information, Exhibit A.) Defendant
Concepcion was served with the Summons and Verified Complaint along with other motions on March
9, 2022 at MDC Brooklyn by Deputy Sheriff R. Garcia of the City and State of New York, which is the
only means to serve inmates there due to COVID protocol. Rule 4(g) of the South Carolina Rules of
Civil Procedure provides that “If served by the sheriff or his deputy, he shall make proof of service by
his certificate.” SCRCP 4(g). In accordance with Rule 4(g), Deputy Sheriff R. Garcia served Defendant
Concepcion and issued proof of service by his certificate, which was filed on March 29, 2022. (See
Certificate of Service, Exhibit B.)

Therefore, Plaintiff requests the Court order entry of default against Defendant Concepcion.

[SIGNATURE BLOCK NEXT PAGE]
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Respectfully submitted,

TIMMONS LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@thetimmonslawfirm.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

October 19, 2022
Greenville, South Carolina
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CERTIFICATE OF SERVICE
I certify that on October 19, 2022, I electronically filed PLAINTIFF’S MOTION FOR ENTRY
OF DEFAULT to be served on all counsel of record by means of the Court’s Notice of Electronic
Filing and on Defendant Jesus Concepcion by U.S. Mail and Sheriff or Deputy in accordance with

Rule 4(g) of the South Carolina Rules of Civil Procedure.

Respectfully submitted,

TIMMONS LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@thetimmonslawfirm.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

October 19, 2022
Greenville, South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., ) Civil Action No. 2022-CP-23-00240
)
Plaintiff, )
)
VS. )
) AFFIDAVIT IN SUPPORT OF
Jesus Concepcion, Kendry S. Tavarez a.k.a ) PLAINTIFF’S MOTION FOR
Kendry Solange Feliz, National Risk ) ENTRY OF DEFAULT
Solutions, LLC, and Jeffrey L. Mahon, )
)

Defendants.

I, Sarah A. Timmons, being duly sworn, state as follows:
1. Tam counsel for Plaintiff DiscoverFresh Foods, Inc. in the above-captioned matter.
2. I am familiar with the file, records, and pleadings in this matter.

3. The Summons and Complaint were filed on January 18, 2022.

4. Defendant Concepcion is an inmate located at Metropolitan Detention Center, Brooklyn (“MDC

Brooklyn™) due to pending federal criminal charges. (See Inmate Information, Exhibit A.)

5. Defendant Jesus Concepcion was personally served with a filed copy of the Summons and
Verified Complaint on March 9, 2022 at MDC Brooklyn by Deputy Sheriff R. Garcia of the

City and State of New York, which is the only means to serve inmates there due to COVID

protocol.

6. Rule 4(g) of the South Carolina Rules of Civil Procedure provides that “If served by the sheriff
or his deputy, he shall make proof of service by his certificate.” SCRCP 4(g). In accordance
with Rule 4(g), Deputy Sheriff R. Garcia served Defendant Concepcion and issued proof of

service by his certificate, which was filed on March 29, 2022. (See Certificate of Service, Exhibit

B.)
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7. Defendant Jesus Concepcion’s answer or other responsive pleading was due on April 8
2022.

8. Defendant Jesus Concepcion failed to appear, plead, or otherwise respond to the Complaint
within the time allowed and, therefore, is now in default.

9. To my best information and belief, Defendant Jesus Concepcion is not a minor or
incompetent person.

10. To my best information and belief, Defendant Jesus Concepcion is not currently in active
military service.

11. Plaintiff DiscoverFresh Foods, Inc. requests that the court enter default judgment against

Defendant Jesus Concepcion.

TIMMONS LAW FIRM, LLC

By: XWA/L\CT;W

Sarah A. Timmons (SC Bar No. 100007)
25 Delano Drive, Suite E

Greenville, SC 29601

(864) 906-0289

E-Mail: sarah@thetimmonslawfirm.com

_SWORN to before me this
| D"~day of October 2022

Madu Basdg

Nbtary\Public of South Ca-(zgf:
My Commission Expires: 2 -2.7 - 0
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Inmate Locator 10/18/22, 4:27 PM

EXHIBIT A
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m
A-Z Topics  Site Map FQA

| Home | About Us Inmates | Locations | Careers | Business | Resources | Contact U

Find an inmate.

Locate the whereabouts of a federal inmate incarcerated from 1982 to the present. Due to the First Step Act, sentences are
being reviewed and recalculated to address pending Federal Time Credit changes. As a result, an inmate's release date may
not be up-to-date. Website visitors should continue to check back periodically to see if any changes have occurred.

Find By Number ‘ Find By Name ’

First Middle Last Race Age Sex

Jesus Concepcion l #1 E
1 Result for search Jesus concepcion U Clear Form
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. H 1
Register Number: 58984-509 Related Links o
>
Facility Information w0
Age: 49 Call y | g
. all or emal
Race: White Send mail/oack B
ena mail/package
Sex: Male P 9 N
Send money I(\_J)
Located at: Brooklyn MDC Visit g
Voice a concern w
Release Date: UNKNOWN S
N
N
o
About the inmate locator & record availability
About Us Inmates Locations Careers Business Resources Resources For ...
About Our Agency Find an Inmate List of our Facilities Life at the BOP Acquisitions Policy & Forms Victims & Witnesses
About Our Facilities First Step Act Map of our Locations Explore Opportunities Solicitations & Awards News Stories Employees
Historical Information Communications Search for a Facility Current Openings Reentry Contracting Press Releases Volunteering
Statistics Custody & Care Application Process Publications Former Inmates
Visiting Our Hiring Process Research & Reports Media Reps
Voice a Concern
Contact Us | FOIA | No FEAR Act | Privacy Policy | Information Quality | Website Feedback
https://www.bop.gov/inmateloc/ Page 1 of 2
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USA.gov | Justice.gov | Open Government
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EXHIBIT B

SHERIFF’S CERTIFICATE OF SERVICE
PERSONAL DELIVERY

Civil Action # 2022-CP-23-00240
COURT OF COMMON PLEAS,

STATE OF SOUTH CAROLINA

GREENVILLE COUNTY Sheriff’s Case # 22005858

DISCOVERFRESH FOODS INC,
PLAINTIFF/PETITIONER,

VS

JESUS CONCEPCION,

DEFENDANT/RESPONDENT.

STATE OF NEW YORK }
KINGS COUNTY } SS:

I, R. GARCIA, Deputy Sheriff of the City and State of New York, authorized pursuant to my special duties to serve
process, hereby certify that: | am not a party to this action or proceeding and over 18 years of age. | further certify that
on 3/9/2022, at approximately 11:25 AM at MDC 80 29TH STREET in the borough of BROOKLYN, County of KINGS,
| served the annexed: ORDER, LIS PENDENS, SUMMONS, VERIFIED COMPLAINT, PLAINTIFF’S MOTION FOR
TEMPORARY RESTRAING ORDER & PREJUDGMENT ATTACHMENT AND PLAINTIFF’'S MOTION FOR
TEMPORARY INJUNCTION PREJUDGMENT ATTACHMENT & EMERGENCY HEARING upon JESUS
CONCEPCION, in the following manner:

[X] PERSONAL DELIVERY

By delivering to and leaving with JESUS CONCEPCION personally a true copy thereof, said person being known as
the mentioned and described herein.

[X] DESCRIPTION:

017200€2dIcc0c#ASVI - SVA1d NOWNOO - ITIIANIIHO - Nd t2-¢ 64 18 ¢c0¢ - 3114 ATIVOINOH LD 13

Skin Complexion: LIGHT, Gender: Male, Approx. Age: 50 years old,

Height: 5’8”, Weight: 190 Ibs, Hair Color: WHITE.

| understand that false statements made herein are punishable as a class A misdemeanor pursuant to Penal Law
§210.45.

SHERIFF OF THE CITY OF NEW YORK
JOSEPH FUCITO

Dated: 3/10/2022 W
BY: -

R. GARCIA
DEPUTY SHERIFF
SHIELD # 476

OFFICE OF THE SHERIFF OF THE CITY OF NEW YORK
210 JORALEMON STREET - ROOM 909 R.p. 84
BROOKLYN, NY 11201 T





STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., ) Civil Action No. 2022-CP-23-00240

)

Plaintiff, )
) PLAINTIFF’S MOTION FOR
Vs. ) ENTRY OF DEFAULT

) DEFENDANTS KENDRY S.
Jesus Concepcion, Kendry S. Tavarez a.k.a ) TAVAREZ a.k.a. KENDRY
Kendry Solange Feliz, National Risk ) SOLANGE FELIZ AND NATIONAL
Solutions, LLC, and Jeffrey L. Mahon, ) RISK SOLUTIONS, LLC

)

Defendants.

Plaintiff DiscoverFresh Foods, Inc. requests that the clerk of court enter default against
Defendants Kendry S. Tavarez a.k.a. Kendry Solange Feliz, and National Risk Solutions, LLC pursuant
to Rule 55(a) of the South Carolina Rules of Civil Procedure. In support of this request, Plaintiff relies

upon the record in this case and the affidavit submitted herewith.

Respectfully submitted,

TIMMONS LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@thetimmonslawfirm.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

October 19, 2022
Greenville, South Carolina
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CERTIFICATE OF SERVICE
I certify that on October 19, 2022, I electronically filed PLAINTIFF’S MOTION FOR ENTRY
OF DEFAULT to be served on all counsel of record by means of the Court’s Notice of Electronic
Filing and on Defendants Kendry S. Tavarez a.k.a. Kendry Solange Feliz, and National Risk Solutions,

LLC by U.S. Mail and process server.

Respectfully submitted,

TIMMONS LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@thetimmonslawfirm.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

October 19, 2022
Greenville, South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., ) Civil Action No. 2022-CP-23-00240
)
Plaintiff, )
)
VS. )
) AFFIDAVIT IN SUPPORT OF
Jesus Concepcion, Kendry S. Tavarez a.k.a ) PLAINTIFF’S MOTION FOR
Kendry Solange Feliz, National Risk ) ENTRY OF DEFAULT
Solutions, LLC, and Jeffrey L. Mahon, )
)

Defendants.

I, Sarah A. Timmons, being duly sworn, state as follows:

1. Tam counsel for Plaintiff DiscoverFresh Foods, Inc. in the above-captioned matter.

2. I am familiar with the file, records, and pleadings in this matter.

3. The Summons and Complaint were filed on January 18, 2022.

4. Defendants Kendry S. Tavarez a.k.a Kendry Solange Feliz and National Risk Solutions,
LLC were personally served with a filed copy of the Summons and Complaint on February
14, 2022. (See Affids. Of Service, Exhibit A.)

5. Defendants Kendry S. Tavarez a.k.a Kendry Solange Feliz and National Risk Solutions,

0¥200€2d02cc0c#34SVYO - SY3T1d NOWWNOD - ITNANIIHD - Nd 81:¢ 61 100 ¢¢0¢ - d3T1d ATTVOINOYLO3 13

LLC’s answers or other responsive pleading were due on March 16, 2022.

6. Defendants Kendry S. Tavarez a.k.a Kendry Solange Feliz and National Risk Solutions,
LLC have failed to appear, plead, or otherwise respond to the Complaint within the time
allowed and, therefore, are now in default.

7. To my best information and belief, Defendants Kendry S. Tavarez a.k.a Kendry Solange

Feliz and National Risk Solutions, LLC are not a minor or incompetent person.

R.p. 87





8. To my best information and belief, Defendants Kendry S. Tavarez a.k.a Kendry Solange
Feliz and National Risk Solutions, LLC are not currently in active military service.
9. Plaintiff DiscoverFresh Foods, Inc. requests that the court enter default judgment against

Defendants Kendry S. Tavarez a.k.a Kendry Solange Feliz and National Risk Solutions,

LLC.
TIMMONS LAW FIRM, LLC
BYIM %"
Sarah A. Timmons (SC Bar No. 100007)
25 Delano Drive, Suite E
Greenville, SC 29601
(864) 906-0289
E-Mail: sarah@thetimmonslawfirm.com
SWORN to before me this
| 5”“&7 of October 2022
L ndun Roadn—
Notary Public of South Carplina

My Commission Expires: & -7 -2030)
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EXHIBIT A

AFFIDAVIT OF SERVICE

Case: Court: County: Job:
2022-CP-2300240, Greenville County Greenville, SC 6692150
2021-LP-2300478, Court of Common Pleas

2021-LP-2300479

Plaintiff / Petitioner: Defendant / Respondent:

DiscoverFresh Foods, Inc. Jesus Concepcion, Kendry S. Tavarez a.k.a. Kendry Solang

Feliz, National Risk Solutions, LLC, and
Jeffrey L. Mahon

Received by: For:

Absolute Results & Investigations Timmons Law Firm

To be served upon:
Kendry S. Tavarez a.k.a. Kendry Solange Feliz - National Risk Solutions, LLC

I, Donna Maranto, being duly sworn, depose and say: | am over the age of 18 years and not a party to this action, and
that within the boundaries of the state where service was effected, | was authorized by law to make service of the
documents and informed said person of the contents herein

Recipient Name / Address: Kendry S. Tavarez a.k.a. Kendry Solange Feliz - National Risk Solutions, LLC,
Home: 5 Mitchell Spring Ct, Simpsonville, SC 29681

Manner of Service: Registered Agent, Feb 14, 2022, 5:59 pm EST

Documents: Attorney Letter dated 02-14-2022 from Timmons Law Firm, Notice Of Hearing,
Lis Pendens - Case # 2021-LP-2300478, Lis Pendens - Case # 2021-LP-2300479, Summons
(Jury Trial Requested), Verified Complaint (Jury Trial Demanded), Exhibit A, Plaintiff's Motio
For Temporary Restraining Order & Prejudgment Attachment, Affidavit of Michael F. O'She ;

Order, Plaintiff's Motion For Temporary Injunction, Prejudgment Attachment & Emergen
Hearing

- ITIANIIYD - W 82:6 51 §=Q 2202 - AT T4 ATIVOINOHLOT A
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Additional Comments:

1) Successful Attempt: Feb 14, 2022, 5:59 pm EST at Home: 5 Mitchell Spring Ct, Simpsonville, SC 29681

Received by Kendry S. Tavarez a.k.a. Kendry Solange Feliz - National Risk Solutions, LLC.
Service to the Registered Agent of the business.

Ayﬁwgﬁ%ﬁ%ﬁ% A,

“ Date

0V200£2d02202#ASVY

Subscribed and sworn to before me by the affiant who is

Donna Maranto ‘
Pl License # D0003706

cho‘Mnto, SC Notary Public
242D
Date My Commission Expires

February 26, 2023
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AFFIDAVIT OF SERVICE

Case: Court: County: Job:
2022-CP-2300240 Greenville County Greenville, SC 6692132
2021-LP-2300478 Court of Common Pleas

2021-LP-2300479

Plaintiff / Petitioner: Defendant / Respondent:

DiscoverFresh Foods, Inc. Jesus Concepcion, Kendry S. Tavarez a.k.a. Kendry Solang

Feliz, National Risk Solutions, LLC,
and Jeffrey L. Mahon

Received by: For:

Absolute Results & Investigations Timmons Law Firm

220¢ - @34 ATIVOINOYLOT 3

To be served upon:
Kendry S. Tavarez a.k.a. Kendry Solange Feliz

—@93: 51

Lis Pendens - Case # 2021-LP-2300478; Lis Pendens - Case # 2021 -LP-2300479,
Summons (Jury Trial Requested), Verified Complaint (Jury Trial Demanded), Exhibit A,
Plaintiff's Motion For Temporary Restraining Order & Prejudgment Attachment, Affidavit o

Michael F. O'Shea, Order, Plaintiff's Motion For Temporary Injunction, Prejudgment
Attachment & Emergency Hearing

I, Donna Maranto, being duly sworn, depose and say: | am over the age of 18 years and not a party to this action, and %
that within the boundaries of the state where service was effected, | was authorized by law to make service of the m
documents and informed said person of the contents herein E
Recipient Name / Address: Kendry S. Tavarez ak.a. Kendry Solange Feliz ,ﬁ
Home: 5 Mitchell Spring Ct, Simpsonville, SC 29681 8

Manner of Service: Personal/Individual, Feb 14, 2022, 5:59 pm EST E
Documents: Attorney Letter dated 02-14-2022 from Timmons Law Firm, Notice Of Hearing, %
T

4

Additional Comments:

1) Successful Attempt: Feb 14, 2022, 5:59 pm EST at Home: 5 Mitchell Spring Ct, Simpsonville, SC 29681
Received by Kendry S. Tavarez a.k.a. Kendry Solange Feliz.  Served Personally

5 7 Subscribed and sworn to before me by the affiant who is
/// % A personally known to me % -
LY M 1 {4%/{%/ B4 e _~ .

 Donna Maranto Date
Pl License # D0003706

0¥200€2dD¢c0c#ASVO

Date My Commission Expires
February 26, 2023
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., ) Civil Action No. 2022-CP-23-00240
)
Plaintiff, )
)
VS. )
) PLAINTIFF’S MOTION FOR
Jesus Concepcion, Kendry S. Tavarez a.k.a ) DEFAULT JUDGMENT
Kendry Solange Feliz, National Risk )
Solutions, LLC, and Jeffrey L. Mahon, )
)
Defendants. )

COMES NOW Plaintiff DiscoverFresh Foods, Inc. (“Plaintiff” of “DiscoverFresh”), by and
through its undersigned counsel, and for its Motion for Default Judgment pursuant to Rule 55(b) of the
South Carolina Rules of Civil Procedure against Defendants Jesus Concepcion (“Concepcion’), Kendry
S. Tavarez a.k.a Kendry Solange Feliz (“Tavarez”), National Risk Solutions, LLC (“NRS”)
(collectively “Default Defendants™)! states as follows:

Statement of Facts

1. DiscoverFresh employed Defendants Jeffrey L. Mahon (“Mahon”) and Concepcion
from early 2018 until August 2021. During that time, Defendants Concepcion, Mahon, Tavarez,
and NRS (collectively “Defendants”) engaged in a conspiracy of fraud and negligence to convert
over Four Million Dollars ($4,000,000) of DiscoverFresh’s company funds to Defendants’ use.

2. Defendants’ fraud scheme against DiscoverFresh was three-fold and primarily
consisted of Defendant Concepcion and Defendant Mahon authorizing, directing and overseeing
DiscoverFresh: (i) making payments to NRS totaling at least $1,830,264.01, which is owned by

Defendant Concepcion’s wife - Defendant Tavarez, for recruitment and background check services

! Defendant Jeffrey L. Mahon timely responded to Plaintiff’s Complaint and is not in default.
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that were never performed; (ii) paying payroll for “phantom” employees who never worked at
DiscoverFresh, including Defendant Tavarez totaling at least $2,695,516.00; and (iii) making
unauthorized increases in salaries and bonuses to various employees, including Defendants
Concepcion and Mahon, and “phantom” employees. Consequently, and as set forth in greater detail
in the originally filed Summons and Complaint, Defendants are jointly and severally liable for

DiscoverFresh’s damages caused as the direct and proximate result of Defendants’ actions and/or

omissions.
Procedural History
3. On January 18, 2022 DiscoverFresh filed its Complaint against Defendants.
4. DiscoverFresh served the Summons and Complaint on Defendant Tavarez and

NRS, on February 14, 2022 via process server.

5. Defendants Tavarez and NRS’s answers or other responsive pleading were due on
March 16, 2022.

6. Defendant Concepcion is an inmate located at Metropolitan Detention Center,
Brooklyn (“MDC Brooklyn”) due to pending federal criminal charges unrelated to the instant case.

7. DiscoverFresh served the Summons and Complaint on Defendant Concepcion at
MDC, Brooklyn on March 9, 2022 by Deputy Sheriff R. Garcia of the City and State of New York,
which is the only means to serve inmates there due to COVID-19 protocol.

8. Defendant Concepcion’s answer or other responsive pleading was due on April 8,
2022.

9. On October 19, 2022, Plaintiff filed a Motion for Entry of Default against
Defendants Tavarez and NRS with an Affidavit in Support of Plaintiff’s Motion for Entry of

Default and Affidavits of Service.
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10. On October 19, 2022, Plaintiff also filed a Motion for Entry of Default against
Defendants Concepcion with an Affidavit in Support of Plaintiff’s Motion for Entry of Default
and a Certificate of Service, as Defendant Concepcion in accordance with Rule 4(g) of the South
Carolina Rules of Civil Procedure.

11. On October 25, 2022, Chief Administrative Judge the Honorable Letitia H. Verdin
entered default against Defendants Tavarez, NRS, and Concepcion pursuant to Rule 55(a) of the
South Carolina Rules of Civil Procedure.

Argument

12. “[Bly suffering a default, the defaulting party is deemed to have admitted the truth
of the plaintiff's allegations and to have conceded liability.” Limehouse v. Hulsey, 744 S.E.2d 566,
579 (S.C. 2013) (quoting Roche v. Young Bros., Inc., of Florence, 332 S.C. 75, 81, 504 S.E.2d
311, 314 (1999)).

13. Rule 55(b)(1) of the South Carolina Rules of Civil Procedure says: “When the claim
of a party seeking judgment by default is for a liquidated amount, a sum certain or a sum which
can by computation be made certain, the judge, upon motion or application of the party seeking
default, and upon affidavit of the amount due, shall enter judgment for that amount and costs
against the party against whom judgment by default is sought, if that party has been defaulted for
failure to appear and if such party is not a minor or incompetent person.”

14. Defendants Tavarez, NRS, and Concepcion defaulted by failing to timely respond
to the Complaint and are deemed to have admitted the allegations.

15. DiscoverFresh provided sufficient information for this Court to determine damages

by submitting an affidavit. (See Affidavit of Damages, Exhibit A.)
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16. As shown in the Affidavit of Damages, these damages “can by computation be
made certain.”

THEREFORE, DiscoverFresh asks this Court to enter default judgment against Defendants
Kendry S. Tavarez a.k.a Kendry Solange Feliz, National Risk Solutions, LLC, and Jesus

Concepcion in a form substantially similar to the proposed order.

Respectfully submitted,
TIMMONS LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@thetimmonslawfirm.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

February 9, 2023
Greenville, South Carolina
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CERTIFICATE OF SERVICE
I certify that on February 9, 2023, I electronically filed PLAINTIFF’S MOTION FOR DEFAULT
JUDGMENT to be served on all counsel of record by means of the Court’s Notice of Electronic
Filing and on Defendants Jesus Concepcion, Kendry S. Tavarez a.k.a. Kendry Solange Feliz, and

National Risk Solutions, LLC by process server.

Respectfully submitted,
TIMMONS LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@thetimmonslawfirm.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

February 9, 2023
Greenville, South Carolina

07200£2d0cc0c#3ASVYO - SY3Td NOWINOD - ITIIANIIHD - INd 81:¥ 60 994 €20¢ - d3711d AT1VOINOHLO3 13

R.p. 95





STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., ) Civil Action No. 2022-CP-23-00240
)
Plaintiff, )
)
Vs. )
) AMENDED AFFIDAVIT OF
Jesus Concepcion, Kendry S. Tavarez a.k.a ) DAMAGES
Kendry Solange Feliz, National Risk )
Solutions, LLC, and Jeffrey L. Mahon, )
)
Defendants.
1. I am Andrew Smart. I am over the age of eighteen years and I make this affidavit

of my own personal knowledge, except for those fact asserted upon information and belief. In
those cases, I believe the statements to be true and accurate.

2. I am President and Chief Executive Officer of DiscoverFresh Foods, Inc.
(“Plaintiff” or “DiscoverFresh”), the Plaintiff in this matter.

3. DiscoverFresh employed Defendants Jesus Concepcion and Jeffrey L. Mahon from
early 2018 until August 2021. During that time, Defendants Jesus Concepcion, Jeffrey L. Mahon,
Kendry S. Tavarez a.k.a Kendry Solange Feliz, and National Risk Solutions, LLC (collectively
“Defendants™) engaged in a conspiracy of fraud and negligence to convert at least Six Million Five
Hundred Ninety Thousand Two Hundred Four Dollars and Twenty-Six Cents ($6,590,204.26) of
DiscoverFresh’s company funds to Defendants’ use.

4. Defendants’ fraud scheme against DiscoverFresh was three-fold and primarily
consisted of Defendant Concepcion and Defendant Mahon authorizing, directing and overseeing
DiscoverFresh: (i) making payments to Defendant National Risk Solutions, LLC, which is owned

by Defendant Concepcion’s wife - Defendant Tavarez, for recruitment and background check
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services that were never performed; (ii) paying payroll for “phantom” employees who never
worked at DiscoverFresh, including Defendant Tavarez; and (iii) making unauthorized increases
in salaries and bonuses to various employees, including Defendants Concepcion and Mahon, and
“phantom” employees.

5. This Court entered an Entry of Default against Defendants Concepcion, Tavarez,
and National Risk Solutions in this case on October 25, 2022. Consequently, and as set forth in
greater detail herein as well as Plaintiff’s Verified Complaint, Defendants Concepcion, Tavarez,
and National Risk Solutions are jointly and severally liable for DiscoverFresh’s damages caused
as the direct and proximate result of Defendants’ actions and/or omissions.

6. Defendant Mahon did not default on his answer and is not subject to Plaintiff’s
Motion for Default Judgment.

PAYMENTS TO NATIONAL RISK SOLUTIONS, LLC

7. From on or about April 25, 2018, to on or about June 29, 2021, Defendant
Concepcion and Defendant Mahon authorized fraudulent payments totaling $1,830,264.01 from
Discover Fresh to Defendant National Risk Solutions, for background check services or
recruitment services. (See O’Shea Affid.,§ 5; Exhibit A.)

8. These payments were authorized with either a fraudulent invoice, which lacked the
detail to support the expense, or with no invoice to support the expense or justify the payment.
(See id.)

9. The amount fraudulent payments from DiscoverFresh to Defendant National Risk
Solutions totals at least $1,830,264.01 ($877,873.01 in check payments and $952,391.00 in credit

card payments). (See id.)
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PHANTOM EMPLOYEES

10. Under the direction and oversight of Defendant Concepcion, there were at least
twenty (20) “phantom employees” listed on the payroll records for DiscoverFresh, who received
payroll, but never worked at DiscoverFresh. (See O’Shea Affid..§ 6; Exhibit A.)

1. Upon investigation, DiscoverFresh has recently learned that five of the “phantom
employees” payroll records listed a common address of 10 Howden Place, Simpsonville, South
Carolina 29681, which is a property owned by Defendant Concepcion since June 26, 2018. (See
id.)

12. Additionally, four of the five employees with an address at 10 Howden Place had
their pay direct deposited into accounts at MetaBank, a South Dakota based bank with retail offices
in South Dakota and lowa, but also offers virtual banking through ATM locations, including one
operated by Cardtronics inside Rite Aid Pharmacy in Simpsonville, South Carolina. (See id.)

13. The remaining employee of 10 Howden Place had her payroll deposited into
Municipal FCU in New York City. (See id.)

14. Upon review of the twenty (20) identified “phantom employees,” DiscoverFresh
has learned that, upon information and belief, the majority of them are related to Defendant
Concepcion and are residents of New York, New Jersey, and Florida. (See id.)

15. Defendant Concepcion’s wife, Defendant Tavarez, has never worked for
DiscoverFresh, but was listed in its payroll records as “employed” by DiscoverFresh since
September 16, 2019, as Director of International Sales, with an annual salary of $150,000. (See

id. at 9 5.)
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16. Defendant Concepcion wrongfully approved payments to Defendant Tavarez
totaling $654,836.08, when he knew she was one of the “phantom employees™ and did not work
at DiscoverFresh.

17. The total amount paid by DiscoverFresh to the “phantom employees,” including
Defendant Tavarez, at the direction and under the supervision of Defendants Concepcion and
Mabhon totals at least $2,695,516, excluding employer contributed taxes and benefits. (See id. at
6.)

18. Additionally, DiscoverFresh has learned that both Defendant Concepcion and
Defendant Mahon permitted unauthorized salary increases and bonuses for each other, other
employees, and the phantom employees during their employment at DiscoverFresh, which they
did not notify or seek the requisite approval from the President of DiscoverFresh. (See id. at 9 7,
9)

19. DiscoverFresh has learned that as part of the fraud scheme, Jesus Concepcion was
improperly paid a total of $1,423,918.28 in unauthorized salary increases and bonuses from 2018
until his termination in August 2021. (See id.) Similarly, Jeff Mahon was improperly paid a total
of $640,505.98 in unauthorized salary increases and bonuses from 2018 until his termination in
August 2021. (See id.) This amount does not include any employer contributed taxes and benefits.
(See id.)

20. Based on the foregoing, and as set forth in greater detail herein, as a direct and
proximate result of Defendants’ actions and omissions, DiscoverFresh has suffered damages of at
least $6,590,204.26 for which Defendants are jointly and severally liable. (See id. §9.)

21. Defendants met, conspired, schemed, planned, and committed with others to

defraud and cause harm to DiscoverFresh by falsely representing to DiscoverFresh that (i)
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Defendant National Risk Solutions was a legitimate company, had performed certain background
checks and recruiting services, and was entitled to payment for the submitted invoices totaling at
least $1,830,264.01; (ii) that certain “phantom employees”, including Defendant Tavarez, were
legitimate, actual employees of DiscoverFresh and entitled to payment of their “salary” totaling at
least $2,695,516; and (iii) that DiscoverFresh’s payroll, including its employee salaries and
bonuses, were valid, authorized, and entitled to be paid.

22, DiscoverFresh, as the employer of Defendant Concepcion and Defendant Mahon,
and as the customer of Defendant National Risk Solutions, had the right to rely upon the truth of
the representations of Defendants. DiscoverFresh did reasonably and justifiably rely on
Defendants’ representations to its detriment.

23. DiscoverFresh has suffered substantial damages as the direct and proximate result
of Defendants’ civil conspiracy totaling at least $6,590,204.26. (See id.)

24, Defendants Concepcion, Tavarez and National Risk Solution are in default and
should be held jointly and severally liable for the damages sustained by DiscoverFresh Foods in
the amount of $6,590,204.26. (See id.)

FURTHER AFFIANT SAYETH NAUGHT.
I certify that the foregoing statements made by me are true. I am aware that if any of the

foregoing statements made by me are willfully false, I am subject to punishment by contempt.

[SIGNATURE BLOCK NEXT PAGE]
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Andrew Smait
SWORN and subscribed before me this \\\\\‘?:{;ENBROG’
13" day of TloUard— 2023 SIGRYe 0o,

Notary Public of Sputh Carolina

9\/ 4 ::5 { /W
Mn Saddin Rf S
My Commission Expires: 2 -7 -=243() E’c,%
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Affidavit

State of South Carolina

County of Greenville

I, Michael F. O'Shea, do herby swear under penalty that;

1.

2.

I am over 18 years of age and competent to testify as to my knowledge of the facts
stated herein.

| am a forensic accountant, licensed private investigator and a Principal at Forensic
Research Group, Inc. 110 Renaissance Circle Mauldin, SC 29662. During my 25+
years of financial investigative experience | have worked closely with such agencies
as the Federal Deposit Insurance Corporation, Resolution Trust Corporation, Office
of the Controller of the Currency, the FBI, US Secret Service and ATF. | have
testified in Federal Court in New Jersey, New York, Texas, South Carolina, and
Kansas as well as State Court in New York, New Jersey, Florida, Texas, South
Carolina, and Pennsylvania. | have been admitted in numerous jurisdictions as a
forensic examiner and have served as a court appointed receiver. | am a member of
The Association of Certified Fraud Examiners, the American College of Forensic
Examiners (Certified Homeland Security Level lll, Accounting & Security),
Association of Legal and Medical Investigative Experts (Past Treasurer), The
Association of British Investigators and the Institute of Directors in the UK. | have
authored several articles on fraud investigation and risk management and have
appeared on television on several occasions as an advisor on reports concerning
financial investigations. | have attached a copy of my CV to this Affidavit.

| was initially retained, in August 2021, as a Forensic Accountant / Investigator, to
review various books and records relating to a fraud perpetrated on DiscoverFresh
Foods, Inc. (f/k/a Duke Sandwich Productions Inc., doing business as “Duke Foods”
or “Duke Brands”) (the “Company” or “DiscoverFresh”) by Mr. Jesus Concepcion
and related individuals and entities and to quantify the loss to DiscoverFresh.

During the course of my investigation, | reviewed thousands of emails, detailed bank
documents, accounting records and employee files. | also conducted numerous
interviews of current and former employees of DiscoverFresh. As my work
progressed, | prepared additional reports to in support of insurance claims, bank
reviews and lender reviews. Highlights of these reviews include the following.
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5. National Risk Solutions, LLC — My review of the general ledger of the Company
indicates that this entity received $1,830,264.01 in payments for either background
checks or recruitment services. My interviews with management and staff indicate
that all recruitment functions are handled in-house and that, even though they were
told that background reports were being ordered by Jesus Concepcion, none of
those interviewed ever saw a background check. Interviews also indicated that
Jesus Concepcion would instruct staff to deliver the check payments to him and he
would mail them. Of the total $1,830,264.01 paid by DiscoverFresh, $877,873.01
was paid by checks, and the balance of $952,391.00 was paid, by Jesus
Concepcion to PayPal and Square accounts using his Company Capital One credit
card ending “7996".

| reviewed copies of the National Risk Solutions invoices and found that the invoices
listed the company address as 1558 Center Ave. Apt 7C, Fort Lee, NJ 07024. My
review indicated that the actual current resident of this apartment is Ereializ
Concepcion Castillo, believed to be the sister of Jesus Concepcion.

| retrieved documents from the State of New Jersey indicating that National Risk
Solutions, LLC was formed, in New Jersey, on 11 March 2018. At the time of
formation, the registered address was listed as 1558 Center Ave. Apt 7C, Fort Lee,
NJ 07024, and Kendry S. Tavarez was listed as the registered agent and sole
member. Further investigation reveals that Kendry Tavarez is also known Kendry
Solange Feliz. | also found that Kendry Solange Feliz is also the wife of Jesus
Concepcion. | then reviewed a listing of questionable employees and found that
Kendry S. Feliz has been employed by the Company since 16 September 2019 as
Director of International Sales, with an annual salary of $150,000 per year.

| then reviewed copies of the front and back of checks issued to National Risk
Solutions, LLC and found that the checks issued to National Risk Solutions, LLC
1558 Center Ave. Apt 7C, Fort Lee, NJ 07024, appeared to have been deposited
into an account at TD Bank on Woodruff Road in Greenville, SC. | also reviewed the
direct deposit records of the Company and found that Mr. Concepcion also had his
direct deposit payroll deposited to a TD Bank account.
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investigative certainty, that Jesus Concepcion and his wife, Kendry Solange Feliz,
through this one aspect of the entire fraud, converted $1,830,264.01 of Company
funds to their own use.
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6. Phantom Employees — In interviewing employees | learned that there were a number
of “employees” listed on payroll records of the Company but who were never seen in
Company facilities. | worked with staff to compile an initial list of these “employees”
and found that, of the 20 initially identified, five of them listed a common address of
10 Howden Place Simpsonville, SC. A search of Greenville County records indicate
that this residence is owned by Jesus Concepcion. | further found, by reviewing
“employee” direct deposit payroll records, that four of these five had their pay direct
deposited into accounts at MetaBank. This bank is a South Dakota based bank with
retail offices in South Dakota and lowa but also offers virtual banking through ATM
machines in various locations including one operated by Cardtronics inside Rite Aid
in Simpsonville. The other “employee” and occupant of 10 Howden Place has her
payroll deposited into Municipal FCU in New York City. My staff conducted
background reviews of these 20 individuals and found that most, if not all, currently
appear to reside in New York, New Jersey, and Florida.

Based on the foregoing, my staff reviewed all employee records with plant and office
personnel to confirm the identity of the phantom employees and then reviewed their
payroll and W-2 records and determined that the total amount paid to “phantom
employees”, all at the direction and supervision of Jesus Concepcion, totaled at least
$2,695,516. This amount does not include any employer contributed taxes and
benefits.

7. Unauthorized Increases in Salaries and Bonuses — Based on my investigation thus
far including a review of payroll records and in interviewing witnesses, | have
concluded that several actual employees received increases in salaries and bonuses,
which were not authorized by the President of DiscoverFresh Foods and constitute
part of the fraud scheme. To date, | have found that Jesus Concepcion was improperly
paid a total of $1,423,918.28 in unauthorized salary increases and bonuses from 2018
until his termination in August 2021. | have also concluded that Jeff Mahon was
improperly paid a total of $640,505.98 in unauthorized salary increases and bonuses
from 2018 until his termination in August 2021. This amount does not include any
employer contributed taxes and benefits. These amounts were calculated as follows:
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Calculation of Actual Agreed Salary per Company Records !
Name | 2018 Agreed 2019 Agreed | 2020 Agreed 2021 Agreed |
: : : | |
Jesus Concepcion | 02/04/18 90,000.00 | 150,(1)0.001 ; 150,000.00: 150,000.00, 540,000.00:
Actual ! 166,346.11; f 541,550.51; 804,929.50: 451,092 16, 1,963,918.28
Excess ' 76,346.11 | 391,550.51} 654,929.50 | 301,092.1 1,423,918.28]
i [ i i i |
1 . i | H ‘ E
Jeff Mahon 01/30/18 200,000.00’ 250,000.00 250,000.00 ! 166,666.70. 866,666.70:
Actual 1 201,923.00. | 386,018.88 592,307.71 | 326,923.09'1,507,172.68
‘Excess 1,923.00 - . 136,018.88 | 342,307.71 160,256.39 | 640,505.98 |
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8. Employee Knowledge / Participation — Based on my investigation thus far | believe
that, in addition to Jesus Concepcion, Jeffrey Mahon, former CFO, would or should
have had knowledge of, or at a minimum, questioned the transactions. Additionally,
certain employees were aware but were instructed by their superior, Jesus
Concepcion, to complete various transactions without question as directed by him.

9. Ongoing Investigation — My investigation continues and includes such items review
of credit card statements, unauthorized salary increases, unauthorized bonuses and
suspected interference in the day-to-day operations of the Company as well as
possible involvement of other staff members. That said, | can state that my review
thus far indicates that the Company has suffered a loss, by employee theft, of at
least $6,590,204.26. However, | reserve the right to update my findings as my
investigation proceeds.

10. Verification of DiscoverFresh Foods’ Affidavit of Damages— | have reviewed the
foregoing Affidavit of Damages filed by the Company on February 8, 2022 and
certify that the amount of damages claimed and allegations contained therein to be
true and correct to the best of my knowledge, and as to those matters alleged, on
information and belief, | believe them to be true and accurate, all of which are
consistent with my findings as of the date of this Affidavit.

IN WITNESS WHEREOF, | have hereunto set my hand and seal on this 8" day of
February 2023. j

7

Affiant
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Before me, the undersigned authority in and for Greenville County, South Carolina
personally appeared Michael F. O’'Shea who is known to me and who Sworn to and
subscribed before me this 8" day of February 2023.
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STATE OF SOUTH CAROLINA,
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE
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Attention: Greenville County Clerk of Court

From: Jesus Concepcion, Kendry Tavarez, National Risk Solutions Inc., LLC/Defendants

Regarding: 2022CP2300240

Attached please find my Motion requesting a Stay in regards to the Default and the ab, captioned

matter due to the following reasons:
-Current Criminal Investigation being conducted on this matter in Greenville South Carolina

-Jesus Concepcion has been detained in MDC Brooklyn since August of 2021 and can not be present
for a defense

-Cannot afford legal representation on this matter and | would like to present evidence and present a
counter claim.

Yours in Service,
Jesus Concepcion
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TRULINCS 58984509 - CONCEPCION, JESUS - Unit: BRO-K-B

FROM: 58984509

TO: Tavarez, Kendry

SUBJECT: Greenville County Clerk
DATE: 05/04/2023 12:17:23 PM

April 27, 2023

Greenville County Clerk of Court
305 E. North St., Suite 202
Greenville, SC 29601

VIA USPA

RE: Lift OF Default and grant a STAY - DiscoverFresh Foods, Inc. v Jesus Concepcion, Kendry S. Tavarez, a.k.a Kendry
Solange Feliz, National Risk Solutions, LLC, and Jeffrey L. Mahon - Civil Action No. 2022-CP-23-00240

Dear Honorable Judge,

| am respectfully requesting for a Lift of the Default Judgment filed on February 9, 2023 and grant a STAY on the above
mentioned Civil Action and request the court for help on getting legal representation. We would like to challenge this Civil
complaint, submit a counter claim and present our evidence.

Procedural History:

On March 9th, 2022 | was served with the Civil Action. On April 12, 2023 via USPA | received the Default notice from the
plaintiff's attorney. The week of April 16th, 2023 | was served with a package of documents including the Default order and a
Certificate OF Service from the plaintiff's attorney stating that on 10-19-2022 they electronically filed a PLANTIFF'S MOTION
FOR ENTRY OF DEFUALT. The PLIANTIFF'S AFFIDAVIT IN SUPPORT OF PLAINTIFF'S MOTION FOR ENTRY OF
DEFAULT states on line 7 that my response was due on April 8th, 2022.

| have been detained since August 8, 2021. | have been at the MDC Brooklyn Detention Center since early September of 2021.
Because of the lockdowns due to COVID protocols, shortage of staff and safety issues in the facility, | had limited phone and
email access. If the court googles MDC Brooklyn the court will get a better picture of the conditions in this institution. On or
about March 16, 2022 | was able to reach a friend who practices immigration law in South Carolina. He was able to recommend
Mr. John Mussetto. On March 17, 2022 my wife signed a retainer agreement with Mr. Mussetto for limited representation, she
paid $5,000 to respond to the Civil Action and request for a STAY. With no luck on many occasions my wife and | tired to reach
Mr. Mussetto to request a copy and answer from the court to the Motion. | reached out to my friend who recommended Mr.
Mussetto and he told us on multiple occasions Mr. Mussetto would email us his response to us. On April 28, 2023 | was finally
able to reach Mr. Mussetto through my friend on a three way call. On this day Mr. Mussetto expressed he decided not to
formerly respond to the motion due to the short notice when he was retained. Mr. Missetto stated he reached out directly to the
plaintiff's attorney Sarah Timmons and unfortunately the plaintiff did not want to accommodate his request. This is the first of us
hearing Mr. Mussetto never formally responded to the court on the Motion. | found out | was in DEFAULT when | received the
notice on April 12, 2023. | understand that Mr. Mussetto stipulated in his retainer no guarantees on getting us the STAY. |
would have at least expected a response from him notifying my wife and | the results of his efforts, and inform us we will be
getting a DEFUALT JUDGEMENT.

Conclusion:

| would like to respectfully ask the court to consider my request to LIFT THE DEFAULT and grant a STAY due to the following
reasons:

Current Criminal Investigation on this matter in Greenville SC

My inability to defend myself due to my detention

Inability to afford representation to defend my wife and myself on this matter
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
7 . ) /3 JUDICIAL CIRCUIT
COUNTY OF éf/c’e‘ﬂ z////z )
) CASENO..Jgzz -CP-23 - 00 290
N )
D/j Covrr ﬁ/f é fﬂﬂ/// //7[ . ) MOTION AND ORDER INFORMATIO
7 Plaintiff, ) FORM AND COVERSHEET
S: }
L Loipevn ket )
tses Cidlpe en kg‘,,/n, S Twnves )
Nateacs Kok Silvt gy L Defendant. )
Plaintiff’s Attprney: Defendant’s Attorney:
L—/ﬂ—é JMmen ¢ , Bar No. /ppp0 7 /Zruj IALLpl. e , Bar No
Address: _ Address: /
5 /)4/&”& Dr.ve, ff///g £ ; bl S0 29" f/" Broatlyn MY L3
Phone: g¢y- #¢ -22¢94 Fax Phone: ’ Fax /
E-mail: Other: E-mail: - Other:

[ JMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
FIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and HI)

SECTION I: Hearing Information
Nature of Motion:

Estimated Time Needed: Court Reporter Needed: DYES/I:I NO
SECTION II: Motion/Order Type

IZ[Written motion attached

[ JForm Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.

jﬂw’ gwmﬂ/ | 7 /3 i) 2023

Signature of Attorny for [_] Plaintiff A Defendant Datd submitted

» SECTION III: Motion Fee
APAID-AMOUNT: $_ 25" " . -
[ ] EXEMPT: [ ] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect

[ ]Indigent Status  [_| State Agency v. Indigent Party

] Sexually Violent Predator Act [ Post-Conviction Relief

[] Motion for Stay in Bankruptcy

[ ] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)
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HOAACTY 2002340

PRO-SE WRITTEN MOTION

s
Your Honor, = kA
:';:Im
| was recently indicted in 6:23-cr-00818-DCC, USA v. Concepcion et al, in the South Carolina % pa
. A
District Court. g T
1. 1believe that this civil case at-hand should be stayed pending disposition of the g
underlying pending criminal prosecution, as the issues discussed in both are identical. v
2. My responsive pleadings in this action could interfere with my constitutional rights as
they relate to my criminal prosecution.
3. Additionally, | believe that this civil case at-hand should be stayed because | have not
received a complete set of pleadings associated with the case, and | am not able to
defend my interests if | do not even know what pleadings have been filed against me.
4. |am being punished, sanctioned, or penalized, for things that | have been unable to
respond to due to lack of knowledge of the documents due to inadequate service of
process.
5. | can not access the South Carolina Docket online, because | am incarcerated.
6. The only way that | am aware of what is going on in this case is by the pleadings | receive
via US Mail.
7. If 1 do not receive the pleading, | do not know what is going on.
8. I can not respond to something that | do not know is going on.
9. Ishould not be penalized for not responding to something | have no idea is happening.
10. | ask that you Order all Counsel on this matter to re-serve me with the pleadings that

should have been served already.

Thank you for your time.
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O’CONNOR LAW FIRM, LLP

2100 SOUTHBRIDGE PARKWAY, SUITE 650
BIRMINGHAM, ALABAMA 35209
516-504-8398

_F MY ATTORAER 1 OORECATEY  PrpyTie

October 19, 2023

CONFIDENTIAL AND PRIVILEGED
Re:  2022CP2300240
To Whom It May Concern,

My name is Kevin O’Connor, and I am a Partner at the O’Connor Law Firm, based out of
Birmingham Alabama. I currently provide pro-bono legal services for Jesus Concepcion, an
inmate detained in federal custody, pursuant to 22 NYCRR § 522.8, in matters unrelated to the
above-referenced action.

It has been brought to my attention that Mr. Concepcion is a Defendant in a civil action pending
in your jurisdiction. As per Mr. Concepcion, he has not received a complete set of documents
associated with this case. Documents that should have been served upon Mr. Concepcion were
allegedly not served. Mr. Concepcion is not able to access the public docket, due to his status as
an incarcerated Defendant. Mr. Concepcion is not able to follow along with the case,
nonetheless, protect his interests, due to not having access to the necessary Court documents.

Mr. Concepcion requests that Plaintiff’s Counsel serve him a complete set of pleadings and other
documents associated with the above-referenced action. Further, Mr. Concepcion would like a
90 day stay on all proceedings so that he can review the record in its entirety, and potentially
seek the assistance of local counsel.

Mr. Concepcion has authorized me to receive a complete set of pleadings and other related
documents on his behalf and said documents can be mailed to: Box 86, East Meadow, NY
11554. Upon receipt, I will personally deliver the documents to MDC Brooklyn. Please keep in
mind that MDC requires all legal mail to be screened, and recently said screening has averaged
5-7 business days.

[ will not be representing Mr. Concepcion in this matter, as I am not barred in South Carolina.
Mr. Concepcion’s position is that, as South Carolina Attorney’s and Officer’s of the Court, each
of you have a duty to notify the Court of Mr. Concepcion’s assertion that he not received proper
service of process throughout the course of this litigation, and thus any and all injunctions and
Jjudgements, if any, entered against Mr. Concepcion by means of default, must be immediately
vacated due to his lack of service.
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O’CONNOR LAW FIRM, LLP
2100 SOUTHBRIDGE PARKWAY, SUITE 650
BIRMINGHAM, ALABAMA 35209
516-504-8398

Upon information and belief, Mr. Concepcion is willing to sign an affidavit stating same. A
copy of this letter will be provided to the Court by Mr. Concepcion.

Best,

Kevin O’Connor
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., ) Civil Action No. 2022-CP-23-00240
)
Plaintiff, )
)
VS. )
) PLAINTIFF’S MOTION FOR
Jesus Concepcion, Kendry S. Tavarez a.k.a ) DEFAULT JUDGMENT
Kendry Solange Feliz, and National Risk )
Solutions, LLC, )
)
Defendants. )

COMES NOW Plaintiff DiscoverFresh Foods, Inc. (“Plaintiff” of “DiscoverFresh”), by and
through its undersigned counsel, and for its Motion for Default Judgment pursuant to Rule 55(b) of the
South Carolina Rules of Civil Procedure against Defendants Jesus Concepcion (“Concepcion’), Kendry
S. Tavarez a.k.a Kendry Solange Feliz (“Tavarez”), National Risk Solutions, LLC (“NRS”)
(collectively “Default Defendants™)! states as follows:

Statement of Facts

1. DiscoverFresh employed Defendant Concepcion from early 2018 until August
2021. During that time, Default Defendants and others engaged in a conspiracy of fraud to convert
over Six Million Five Hundred Thousand Ninety Thousand Two Hundred Four Dollars and
Twenty-Six Cents ($6,590,204.26) of DiscoverFresh’s company funds to Default Defendants’ use.
2. Default Defendants’ fraud scheme against DiscoverFresh was three-fold and
primarily consisted of Defendant Concepcion and others authorizing, directing and overseeing

DiscoverFresh: (i) making payments to NRS, which is owned by Defendant Concepcion’s wife -

! Defendant Jeffrey L. Mahon (“Mahon”) timely responded to Plaintiff’s Complaint and was not in default. Plaintiff
has settled its claims with Mahon and the parties filed a Stipulation of Dismissal as to those claims with prejudice,
which does not affect Plaintift’s claims against Concepcion, Tavarez, and NRS.
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Defendant Tavarez, for fraudulent recruitment and background check services that were never
performed; (i1) paying payroll for “phantom” employees who never worked at DiscoverFresh; and
(ii1) making unauthorized increases in salaries and bonuses to various employees, including
Defendants Concepcion and others, and “phantom” employees. Consequently, and as set forth in
greater detail in the originally filed Summons and Complaint, Default Defendants are jointly and
severally liable for DiscoverFresh’s damages caused as the direct and proximate result of Default
Defendants’ actions and/or omissions.

Procedural History

3. On January 18, 2022 DiscoverFresh filed its Complaint against Default Defendants.

4. DiscoverFresh served the Summons and Complaint on Defendant Tavarez and
NRS, on February 14, 2022 via process server.

5. Defendants Tavarez and NRS’s answers or other responsive pleading were due on
March 16, 2022.

6. Defendant Concepcion is an inmate located at Metropolitan Detention Center,
Brooklyn (“MDC Brooklyn™) due to federal criminal charges unrelated to the instant case.

7. DiscoverFresh served the Summons and Complaint on Defendant Concepcion at
MDC, Brooklyn on March 9, 2022 by Deputy Sheriff R. Garcia of the City and State of New York,
which is the only means to serve inmates there due to COVID-19 protocol.

8. Defendant Concepcion’s answer or other responsive pleading was due on April 8,
2022.

9. On October 19, 2022, Plaintiff filed a Motion for Entry of Default against
Defendants Tavarez and NRS with an Affidavit in Support of Plaintiff’s Motion for Entry of

Default and Affidavits of Service.
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10. On October 19, 2022, Plaintiff also filed a Motion for Entry of Default against
Defendants Concepcion with an Affidavit in Support of Plaintiff’s Motion for Entry of Default
and a Certificate of Service, as Defendant Concepcion in accordance with Rule 4(g) of the South
Carolina Rules of Civil Procedure.

11. On October 25, 2022, Chief Administrative Judge the Honorable Letitia H. Verdin
entered default against Default Defendants pursuant to Rule 55(a) of the South Carolina Rules of
Civil Procedure.

12. On February 9, 2023, DiscoverFresh filed a Motion for Default Judgment seeking
the court enter Judgment against Default Defendants.

13. On February 14, 2024, the Court declined to enter default judgment because, at that
time, Plaintiff also had pending claims also against Defendant Jeffrey Mahon, which were joint
and several with Default Defendants.

14. DiscoverFresh subsequently settled its claims with Mahon. DiscoverFresh and
Mabhon filed a Stipulation of Dismissal on August 30, 2024 as to the claims by DiscoverFresh
against Mahon, the claims by Mahon against DiscoverFresh and Third-Party Defendant Andrew
Smart (“Smart”), and the claims by Smart against Mahon all with prejudice (the “Stipulation of
Dismissal’’), which resulted in the dismissal of Mahon and Smart from this case.

15. The Stipulation of Dismissal in no way affected any of the proceedings or claims
by DiscoverFresh against Default Defendants.

16. DiscoverFresh now seeks the Court enter default judgment against the Default

Defendants as provided herein.
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Argument

17. “[Bly suffering a default, the defaulting party is deemed to have admitted the truth
of the plaintiff's allegations and to have conceded liability.” Limehouse v. Hulsey, 744 S.E.2d 566,
579 (S.C. 2013) (quoting Roche v. Young Bros., Inc., of Florence, 332 S.C. 75, 81, 504 S.E.2d
311, 314 (1998)).

18. Rule 55(b)(1) of the South Carolina Rules of Civil Procedure says: “When the claim
of a party seeking judgment by default is for a liquidated amount, a sum certain or a sum which
can by computation be made certain, the judge, upon motion or application of the party seeking
default, and upon affidavit of the amount due, shall enter judgment for that amount and costs
against the party against whom judgment by default is sought, if that party has been defaulted for
failure to appear and if such party is not a minor or incompetent person.”

19. Default Defendants Tavarez, NRS, and Concepcion defaulted by failing to timely
respond to the Complaint and are deemed to have admitted the allegations.

20. DiscoverFresh provided sufficient information for this Court to determine damages
by submitting an Affidavit of Damages establishing Plaintiff’s damages totaling Six Million Five
Hundred Twenty-Three Thousand Five Hundred Thirty-Seven Dollars and Sixty-Four Cents
($6,523,537.64). (See Affidavit of Damages, Exhibit A.)

21. As shown in the Affidavit of Damages, these damages “can by computation be
made certain.”

THEREFORE, DiscoverFresh asks this Court to enter default judgment against Defendants
Kendry S. Tavarez a.k.a Kendry Solange Feliz, National Risk Solutions, LLC, and Jesus

Concepcion and award Plaintiff damages in the amount of Six Million Five Hundred Twenty-
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Three Thousand Five Hundred Thirty-Seven Dollars and Sixty-Four Cents ($6,523,537.64) in a

form substantially similar to the proposed order.

Respectfully submitted,
TIMMONS BROGDON LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@timmonsbrogdon.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

September 19, 2024
Greenville, South Carolina
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CERTIFICATE OF SERVICE
I certify that on September 19, 2024, I electronically filed PLAINTIFF’S MOTION FOR
DEFAULT JUDGMENT to be served on all counsel of record by means of the Court’s Notice of
Electronic Filing and on Defendants Jesus Concepcion, Kendry S. Tavarez a.k.a. Kendry Solange

Feliz, and National Risk Solutions, LLC by process server.

Respectfully submitted,
TIMMONS BROGDON LAW FIRM, LLC

s/ Sarah Timmons

Sarah Timmons (SC Bar #100007)
25 Delano Drive, Suite E
Greenville, South Carolina 29601
PH: (864) 906-0289
sarah@timmonsbrogdon.com

Attorney for Plaintiff DiscoverFresh Foods, Inc.

September 19, 2024
Greenville, South Carolina
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STATE OF SOUTH CAROLINA )
} IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
DiscoverFresh Foods, Inc., ) Civil Action No. 2022-CP-23-00240
)
Plaintiff, )
)
VS. )
) AFFIDAVIT OF DAMAGES
Jesus Concepcion, Kendry S. Tavarez a.k.a )
Kendry Solange Feliz, and National Risk )
Solutions, LLC, )
)
Defendants.
1. I am Andrew Smart. I am over the age of eighteen years and I make this affidavit

of my own personal knowledge, except for those fact asserted upon information and belief. In
those cases, I believe the statements to be true and accurate.

2. I am President and Chief Executive Officer of DiscoverFresh Foods, Inc.
(“Plaintiff” or “DiscoverFresh”), the Plaintiff in this matter.

3. DiscoverFresh employed Defendants Jesus Concepcion from early 2018 until
August 2021. During that time, Defendants Jesus Concepcion (“Concepcion”), Kendry S. Tavarez
a.k.a Kendry Solange Feliz (“Tavarez”), and National Risk Solutions, LLC (“NRS”) and others
engaged in a conspiracy of fraud and negligence to convert at least Six Million Five Hundred
Ninety Thousand Two Hundred Four Dollars and Twenty-Six Cents ($6,590,204.26) of
DiscoverFresh’s company funds to their use.

4. Defendants’ fraud scheme against DiscoverFresh was three-fold and primarily
consisted of Defendant Concepcion and others authorizing, directing and overseeing
DiscoverFresh: (i) making payments to Defendant National Risk Solutions, LLC, which is owned

by Defendant Concepcion’s wife - Defendant Tavarez, for recruitment and background check
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services that were never perfoﬁned; (ii) paying payroll for “phantom” employees who never
worked at DiscoverFresh; and (iii) making unauthorized increases in salaries and bonuses to
various employees, including Defendant Concepcion and others, and “phantom” employees.

5. This Court entered an Entry of Default against Defendants Concepcion, Tavarez,
and NRS (collectively the “Default Defendants™) in this case on October 25, 2022. Consequently,
and as set forth in greater detail herein as well as Plaintiff’s Verified Complaint, Default
Defendants are jointly and severally liable for DiscoverFresh’s damages caused as the direct and
proximate result of Default Defendants’ actions and/or omissions.

6. Defendant Mahon did not default on his answer and is not subject to Plaintiff’s
Motion for Default Judgment.

7. On February 14, 2024, the Court declined to enter default judgment because, at that
time, Plaintiff also had pending claims also against Jeffrey Mahon (“Mahon”), which were joint
and several with Default Defendants.

8. Plamtiff has settled its claims with Mahon. DiscoverFresh and Mahon filed a
Stipulation of Dismissal on August 30, 2024, as to the claims by DiscoverFresh against Mahon,
the claims by Mahon against DiscoverFresh and Andrew Smart (“Smart”), and the claims by Smart
against Mahon all with prejudice (the “Stipulation of Dismissal”), which resulted in the dismissal
of Mahon and Smart from this case.

9. The Stipulation of Dismissal in no way affected any of the proceedings or claims
by DiscoverFresh against Default Defendants.

PAYMENTS TO NATIONAL RISK SoLuTtions, LLC
10. From on or about April 25, 2018, to on or about June 29, 2021, Defendant

Concepcion and others authorized fraudulent payments totaling $1,830,264.01 from Discover
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Fresh to Defendant National Risk Solutions, for background check services or recruitment
services. (See O’Shea Affid.,{ 5; Exhibit A.)

11. These payments were authorized with either a fraudulent invoice, which lacked the
detail to support the expense, or with no invoice to support the expense or justify the payment.
(See id.)

12. The amount fraudulent payments from DiscoverFresh to Defendant National Risk
Solutions totals $1,830,264.01 ($877,873.01 in check payments and $952,391.00 in credit card
payments). (See id.)

PHANTOM EMPLOYEES

13. Under the direction and oversight of Defendant Concepcion, there were at least
twenty (20) “phantom employees” listed on the payroll records for DiscoverFresh, who received
payroll for work that was not performed for DiscoverFresh. (See O’Shea Affid.,{ 6; Exhibit A.)

14. Upon review of the twenty (20) identified “phantom employees,” DiscoverFresh
has learned that, upon information and belief, the majority of them are related to Defendant

Concepcion and are residents of New York, New J ersey, and Florida. (See id.)

15. The total amount paid by DiscoverFresh to the “phantom employees” at the
direction and under the supervision of Defendant Concepcion and others totals at least $2,495.51 6,
excluding employer contributed taxes and benefits. (See id. at 9§ 6.)

16. Additionally, DiscoverFresh has learned that both Defendant Concepcion and
others permitted unauthorized salary increases and bonuses for each other, other employees, and
the phantom employees during their employment at DiscoverFresh, which they did not notify or

seek the requisite approval from the President of DiscoverFresh. (See id. at M7,9.)

0%200€2d02202#3SVYD - SYA1d NOWWNOD - ITIIANIIHD - INd 6%:2 61 doS 202 - A3 114 ATTVOINOH L0313

R.p. 124





17. DiscoverFresh has learned that as part of the fraud scheme, Jesus Concepcion was
improperly paid a total of $1,423,918.28 in unauthorized salary increases and bonuses from 2018
until his termination in August 2021. (See id.) Similarly, Jeff Mahon was improperly paid a total
of $773,839.35 in unauthorized salary increases and bonuses from 2018 until his termination in
August 2021. (See id.) This amount does not include any employer contributed taxes and benefits.
(See id.)

18. Based on the foregoing, and as set forth in greater detail herein, as a direct and
proximate result of Default Defendants’ actions and omissions, DiscoverFresh has suffered

damages of $6,523,537.64 for which Default Defendants are jointly and severally liable. (See id.
910)

FURTHER AFFIANT SAYETH NAUGHT.

I certify that the foregoing statements made by me are true. I am aware that if any of the

foregoing statements made by me are willfully false, [ am subject to punishment by contempt.

[SIGNATURE BLOCK NEXT PAGE]
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Affidavit

State of South Carolina

County of Greenville

I, Michael F. O’Shea, do herby swear under penalty that;

1.

| am over 18 years of age and competent to testify as to my knowledge of the facts
stated herein.

| am a forensic accountant, licensed private investigator and a Principal at Forensic
Research Group, Inc. 110 Renaissance Circle Mauldin, SC 29662. During my 25+
years of financial investigative experience | have worked closely with such agencies
as the Federal Deposit Insurance Corporation, Resolution Trust Corporation, Office
of the Controller of the Currency, the FBI, US Secret Service and ATF. | have
testified in Federal Court in New Jersey, New York, Texas, South Carolina, and
Kansas as well as State Court in New York, New Jersey, Florida, Texas, South
Carolina, and Pennsylvania. | have been admitted in numerous jurisdictions as a
forensic examiner and have served as a court appointed receiver. | am a member of
The Association of Certified Fraud Examiners, the American College of Forensic
Examiners (Certified Homeland Security Level lll, Accounting & Security),
Association of Legal and Medical Investigative Experts (Past Treasurer), The
Association of British Investigators and the Institute of Directors in the UK. | have
authored several articles on fraud investigation and risk management and have
appeared on television on several occasions as an advisor on reports concerning
financial investigations. | have attached a copy of my CV to this Affidavit.

| was initially retained, in August 2021, as a Forensic Accountant / Investigator, to
review various books and records relating to a fraud perpetrated on DiscoverFresh
Foods, Inc. (f/k/a Duke Sandwich Productions Inc., doing business as “Duke Foods”
or “Duke Brands”) (the “Company” or “DiscoverFresh”) by Mr. Jesus Concepcion
and related individuals and entities and to quantify the loss to DiscoverFresh.

During the course of my investigation, | reviewed thousands of emails, detailed bank
documents, accounting records and employee files. | also conducted numerous
interviews of current and former employees of DiscoverFresh. As my work
progressed, | prepared additional reports to in support of insurance claims, bank
reviews and lender reviews. Highlights of these reviews include the following.
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5. National Risk Solutions, LLC — My review of the general ledger of the Company
indicates that this entity received $1,830,264.01 in payments for either background
checks or recruitment services. My interviews with management and staff indicate
that all recruitment functions are handled in-house and that, even though they were
told that background reports were being ordered by Jesus Concepcion, none of
those interviewed ever saw a background check. Interviews also indicated that
Jesus Concepcion would instruct staff to deliver the check payments to him and he
would mail them. Of the total $1,830,264.01 paid by DiscoverFresh, $877,873.01
was paid by checks, and the balance of $952,391.00 was paid, by Jesus
Concepcion to PayPal and Square accounts using his Company Capital One credit
card ending “7996".

| reviewed copies of the National Risk Solutions invoices and found that the invoices
listed the company address as 1558 Center Ave. Apt 7C, Fort Lee, NJ 07024. My
review indicated that the actual current resident of this apartment is Ereializ
Concepcion Castillo, believed to be the sister of Jesus Concepcion.

| retrieved documents from the State of New Jersey indicating that National Risk
Solutions, LLC was formed, in New Jersey, on 11 March 2018. At the time of
formation, the registered address was listed as 1558 Center Ave. Apt 7C, Fort Lee,
NJ 07024, and Kendry S. Tavarez was listed as the registered agent and sole
member. Further investigation reveals that Kendry Tavarez is also known Kendry
Solange Feliz. | also found that Kendry Solange Feliz is also the wife of Jesus
Concepcion.

| then reviewed copies of the front and back of checks issued to National Risk
Solutions, LLC and found that the checks issued to National Risk Solutions, LLC
1558 Center Ave. Apt 7C, Fort Lee, NJ 07024, appeared to have been deposited
into an account at TD Bank on Woodruff Road in Greenville, SC. | also reviewed the
direct deposit records of the Company and found that Mr. Concepcion also had his
direct deposit payroll deposited to a TD Bank account.

0%200€2d02202#3SVYD - SYA1d NOWWOD - ITIIANIIHD - INd 6%: 61 doS 202 - A3 114 ATTVOINOH L0313

Based on the foregoing | can state, with a reasonable degree of accounting and
investigative certainty, that Jesus Concepcion and his wife, Kendry Solange Feliz,
through this one aspect of the entire fraud, converted $1,830,264.01 of Company
funds to their own use.

R.p. 129





6. Phantom Employees — In interviewing employees | learned that there were a number
of “employees” listed on payroll records of the Company but who were never seen in
Company facilities. | worked with staff to compile an initial list of these “employees”
and found that, of the 20 initially identified, five of them listed a common address of
10 Howden Place Simpsonville, SC. A search of Greenville County records indicate
that this residence is owned by Jesus Concepcion. | further found, by reviewing
“employee” direct deposit payroll records, that four of these five had their pay direct
deposited into accounts at MetaBank. This bank is a South Dakota based bank with
retail offices in South Dakota and lowa but also offers virtual banking through ATM
machines in various locations including one operated by Cardtronics inside Rite Aid
in Simpsonville. The other “employee” and occupant of 10 Howden Place has her
payroll deposited into Municipal FCU in New York City. My staff conducted
background reviews of these 20 individuals and found that most, if not all, currently
appear to reside in New York, New Jersey, and Florida.

Based on the foregoing, my staff reviewed all employee records with plant and office
personnel to confirm the identity of the phantom employees and then reviewed their
payroll and W-2 records and determined that the total amount paid to “phantom
employees”, all at the direction and supervision of Jesus Concepcion, totaled at least
$2,495,516. This amount does not include any employer contributed taxes and
benefits.

7. Unauthorized Increases in Salaries and Bonuses — Based on my investigation thus
far including a review of payroll records and in interviewing witnesses, | have
concluded that several actual employees received increases in salaries and bonuses,
which were not authorized by the President of DiscoverFresh Foods and constitute
part of the fraud scheme. To date, | have found that Jesus Concepcion was improperly
paid a total of $1,423,918.28 in unauthorized salary increases and bonuses from 2018
until his termination in August 2021. | have also concluded that Jeff Mahon was
improperly paid a total of $773,839.35 in unauthorized salary increases and bonuses
from 2018 until his termination in August 2021. This amount does not include any
employer contributed taxes and benefits. These amounts were calculated as follows:
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Name 2018 Agreed 2019 Agreed 2020 Agreed 2021 Agreed

Jesus Concepcion 02/04/18 90,000.00 150,000.00 150,000.00 150,000.00 " 540,000.00
Actual 166,346.11 541,550.51 804,929.50 451,092.16 1,963,918.28

Excess 76,346.11 391,550.51 654,929.50 301,092.16| 1,423,918.28
Jeff Mahon 01/30/18 200,000.00 200,000.00 200,000.00 133,333.33" 733,333.33
Actual 201,923.00 386,018.88 592,307.71 326,923.09 1,507,172.68
Excess 1,923.00 186,018.88 392,307.71 193,589.76 | 773,839.35
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8.

Employee Knowledge / Participation — Based on my investigation thus far | believe
that, in addition to Jesus Concepcion, Jeffrey Mahon, former CFO, would or should
have had knowledge of, or at a minimum, questioned the transactions. Additionally,
certain employees were aware but were instructed by their superior, Jesus
Concepcion, to complete various transactions without question as directed by him.

Amended Authorized Salary Statement — Upon further review of Jeff Mahon's
employe file, | observed an unsigned Change of Status Form increasing his salary to
$250,000 per year. |interviewed corporate management about the unsigned form
and confirmed that it was not authorized, and corporate management was unaware
of this increase in salary. Accordingly, | have revised my excess income calculation
in Paragraph 7 and the total damages calculation in Paragraph 10 to reflect his
actual authorized salary of $200,000 per year.

10.0ngoing Investigation — My investigation continues and includes such items review

11

of credit card statements, unauthorized salary increases, unauthorized bonuses and
suspected interference in the day-to-day operations of the Company as well as
possible involvement of other staff members. That said, | can state that my review
thus far indicates that the Company has suffered a loss, by employee theft, of at
least $6,523,537.64. However, | reserve the right to update my findings as my
investigation proceeds.

.Verification of DiscoverFresh Foods’ Affidavit of Damages— | have reviewed the

foregoing Affidavit of Damages filed by the Company on February 8, 2022 and
certify that the amount of damages claimed and allegations contained therein to be
true and correct to the best of my knowledge, and as to those matters alleged, on
information and belief, | believe them to be true and accurate, all of which are
consistent with my findings as of the date of this Affidavit.
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IN WITNESS WHEREOF, | have hereunto set my hand and seal on this 19" day of
September 2024.

Affiant

Before me, the undersigned authority in and for Greenville County, South Carolina
personally appeared Michael F. O’Shea who is known to me and who Sworn to and
subscribed before me this 19" day of September 2024.

_NOTARY PUBLIC

=
a s _-"-.'
My Commission Expires§ _{ = WOTAg, %k
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STATE OF SOUTH CAROLINA ) -
) REPRESENTATION AGREEMENT

COUNTY OF GREENVILLE )

The firm The Law Offices of John M. Mussetio. LLC does hereby agree 1o represent
vou. in the following action:
2021-CP- 23-00246 —
For legal consultation for case # ____ for the next 30 davs in anticipation (no
guarantee) getting an extension in filing an Answer with the court

]

In consideration. _agrees to pay The Law Offices of John M. Mussetio. LLC. anon-
refundable flat fee of $5.000.00.

The flat fee is the entire payment for the specified legal work to be performed by our
firm regardless of the amount of time that it takes to perform the legal work.

The flat fee will be earned by our firm immediately upon payment and will be
deposited in our firm’s business account rather than a client trust account.

When our representation ends. regardless of outcome. vou will not be entitled to a
refund of any portion of the flat fee.

You acknowledge that the flat tee will not be retunded to vou because we will have
made ourselves available to vou. will have been precluded from representing  and therefore,
will have earned this fee.

Your adversary. the opposing attorney. or others may engage in activities beyond our
control that require time that was not originally contemplated. You will receive bills which set
forth an itemized hourly statement for services rendered. Currently our rates are as tollows:

(A)  $250.00 Dollars per hour for the services of John M. Mussetto: and
(By  $90.00 Dollars per hour for the services of law clerk paralegal.

In some cases. the court will order the adversary to pay part or all of vour fee and out-
of-pocket costs. If this is done in your case. you are still primarily liable for the payment of
the total fees. suit money. and costs. Amounts received pursuant to court order will be
credited toward vour account. The court award of tees. suit money. or costs. if any. does not
setor limit our fee in any way or your liability to us for fees. suit money. and costs. The
pursuit of fees. suit money. and costs against your adverse party is an additional service we
perform on your behalf. and you will be expected to pay us fees on the same basis as is set
forth in this agreement for performing other services. Furthermore. if the court does assess
fees. suit money. or costs. against the adverse party to apply on account of that which you
owe to us. the collection of such award from the adverse party by way of contempt or any
other proceeding shall also be considered as further services on vour behalf, Accordingly. vou
shall be expected to pay for the cost of collection. In the event vou discharge us as vour
attorneys at any time. or we withdraw as yvour attorneys. it shall be understood that we shall
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of tees. suit money. and costs due us. Please understand. however. that you are at all times
primarily liable to us for all fees. suit money. and costs. and any pursuit thereof against the
adverse party is on vour behalt and as an additional service to you.

Pursuant to Rule 407(1.5(f)) of the South Carolina / \ppcllatc Court Rules. a lawver
may charge an advance fee. which may be paid in whole or in in part in advance of the lawyer
prov iding these services. and treat the tee as immediately carned if the lawver and client agree
in advance in a written fee agreement which notifies the client:

(1) of the nature of the fee agreement and the scope of services to be provided:
(2) of the total amount of the tee and the terms of pavment:
t3) that the fee will not be held in a trust account until carned:

(4) that the client has the right to terminate the lawyer-client relationship and
discharge lawver: and

(5) that the client MAY be entitled to a retund of all or a portion of the fee it the
agreed-upon legal services are not provided.

We have the right to withdraw trom the case it you do not make payments required by
this agreement. if you have misrepresented or tailed to disclose material tacts to us. or
i you fail to follow our advice. In any of these events. you will execute such necessary
documents will permit us to withdraw.

Should you receive any cash property settlements as part of vour case. you agree to
have this money deposited into our escrow account and give us the authorm 10 pay any
balance due us out of this money before transferring the balance to vou. unless otherwise
agreed in writing prior to the receipt of the tunds.

You understand and agree that this agreement provides for services through trial on
the merits of vour casﬂou turther understand and agree that should additional services by
The Law Offices of JotmT M. Mussetio. L1C. be necessary after issuance of a Final Order in
this case. including an appeal by either party or motions for moditications. these services shall
be considered a separate and individual case. and the fee arrangement therefore shall be
determined by a separate agreement between vou and the firm.

You expressly agree that representation in an appeal by cither party shall be separate
from this action and not included as a part of this contract.

In the event it is necessary to institute proceedings against vou for the collection of

fees and advances due to us by vou. vou will pay. in addition to any adjudication for such fees
and advance. all costs and expenses necessitated thereby. including reasonable attorney's fees.
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You acknowledge that we have made no guarantee regarding the disposition of any
phase of your case. All our expressions relative 1o your casc are only our opinion.

Any modification. continuation or reinstatement of this agreement shall be made in
writing. signed by a representative of the firm and vou. and the same shall be attached hereto.

You further acknowledge. by execution hereof. that the toregoing contractual
agreement has been tully explained to you. that you tully understand the same and that you
execute this contractual agreement freely and voluntarily.

FEE RECEIVED BY AGENT. COLON LAW FIRM:

Amount; $

By signing your name below. you acknowledge that vou have received a copy of this
agreement.

Dated this #Matter-OpenBates

The Law Offices of John M. Musseto, LLC

Representative
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‘7. JOHN M.
MUSSETTO

4C1 Petugru Street tel: (864) 283-C040
Greenville, SC 29601 fax: (864) 283-0080C

www.mussettolaw.com john@mussettolaw.com

- Criminal Defense - D.U L. - Family Law -
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OK, el Abogado la espera.
mar 17, 2022, 3:16 p.m.
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Siempre, estamos aqui para servirle.

mar 18, 2022, 6:14 a.m.
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+1(973) 943-8833

mar 21, 2022,

Buenos dias, le mande su
comunicacion a Mussetto. E le

mandara a ustedes |3 confirmacién a:

Kiconesy

mar 21, 2022, 1::40 4.,

mar 28, 2022, 1

9:27 a.am.
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2021@qgmail.com
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Que gente... Dale mi numero de
cellular a Jesus Para que el me llame.

Dile que pregunte por una linea

privada para llamar 3 su Abogado Ken
Colon.

John Mussetto

John@imy,

£ A e g
A1e)
w il "h 24 &

v.com

Trespuesiy

Que gente... Dale mj numera de cellulir 3 Jesyg para
que e! me laine.

Proteccion a que o de quien?

e
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Attached are the Amended Record on Appeal and the corrected, paginated Final Brief of
Appellant, whose citations correspond to the Amended Record on Appeal.

Once the bound copies have been completed and shipped, I will provide a separate email
with the shipping confirmation and proof of delivery.

Thank you for your attention to this matter.
Respectfully submitted,

Jestiis Concepcion
Appellant, pro se

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee
and may contain information that is confidential. If you are not the intended recipient, do not
read, copy, retain, or disseminate this message or any attachment. If you have received this
message in error, please contact the sender immediately and delete all copies of the message
and any attachments.



