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You will please take notice that, pursuant to SCACR 221, the Appellant, FM Haynie,

petitions the court for a rehearing of this matter. It seems in the Christmas rush the court has

rendered an affirmation of expediency (note the opinion was filed 12/23 and mailed 12/27).
The 19" century US Navy oceanographer Matthew Fontaine rightly exho{rted us that “where
principle is involved, be deaf to expediency.” In the instant opinion the interest of expediency
has taken the place of common sense in that it appears not an ounce of weight was given to

any of Haynie’s argument, testimony, evidence or average insight. To affirm required no effort:

1. The court’s inference that a sum certain contract for $35,000 existed is in fact a
reformation of the existing contract. By definition reformation isthe correction or
change of an existing document by court order upon petition of one of the parties to the
document. Reformation will be ordered if there is proof that the parties did not intend
the language as written or there was an omission due to mistake/or misunderstanding.
Reformation is a remedy that is granted at the discretion of the court only where the
facts and circumstances of a particular case warrant it. It will not/be granted where an
entirely new agreement would result between the parties or where unwarranted
hardships would be imposed upon them. Only an individual wholhas acted in Good
Faith can apply to the court to have an instrument reformed. Reformation requires
"clear and convincing" evidence of the parties' true intentions. The courts inference
transforming a cost plus to a sum certain contract is refuted by the first billing
statement presented the same day Cash, Respondent, accepted the cost plus contract

by payment of the $6,000 consideration, 4 days after the offer. [That billing statement

and every succeeding billing statement was formatted as cost plus, in compliance with
the only contract that ever existed. “Any modification of a written contract must satisfy
all fundamental elements of a valid contract in order for it to be|enforceable, including a
meeting of the minds between the parties with regard to all essential terms of the

agreement. Player v. Chandler, 299 S.C. 101, 104-05, 382 S.E.2d 891, 893 (1989). Thus,

"while a written contract can be orally modified, there must be a meeting of the minds

as to the modification." First Union Mortgage Corp. v. Thomas, 317 S.C. 63, 70, 451




S.E.2d 907,912 (Ct.App.1994).” US Bank Trust Nat. Ass&apos:nlv. Bell, 684 SE 2d 199

- SC: Court of Appeals 2009 - Google Scholar. There is no evidence of any discussions,

negotiations or change orders much less any implied meeting ofithe minds. When
interpreting an oral contract, a court must give effect to the intentions of the
parties. Keith v. River Consulting, Inc., 365 S.C. 500, 506, 618 S.E.2d 302, 305
(Ct.App.2005) (citing Columbia E. Assoc. v. Bi-Lo, Inc., 299 S.C. 51

261 (1989)). The determination of the parties' intent is a questior

5,519, 386 S.E.2d 259,

1 of fact. S. Atl. Fin.
Servs., Inc. v. Middleton, 349 S.C. 77, 81, 562 S.E.2d 482, 485 (Ct.App.2002). To give

effect to the parties' intentions, the court will endeavor to determine the situation of

the parties and their purposes at the time the contract was entered. Keith, 365 S.C. at

506, 618 S.E.2d at 305 (quoting Columbia E. Assoc., 299 S.C. at 519, 386 S.E.2d at 261).

At the time of the contract agreement the scope and design of the project were

undecided, a moving target impossible to attach a fixed price to.| There is nothing that

suggests anything other than an intent to proceed based solely on the existing cost plus
contract. Relative to the court's referenced "any evidence" standard of review, a far cry

from clear & convincing, there is no evidence whatsoever other than Haynie’s incidental

erroneous palm pilot notation, “contract,” that was included wh

spreadsheet was created in February 2007 (parol evidence), befc

contract was offered the next month. That notation was never

referenced in any document, correspondence or conversation. T

printouts and receipts given with each billing were supporting dc

obvious from the context that the notation was irrelevant. The J

statement presented when the project was approximately 60% ¢

en the his job cost

yre the Cost plus

again used or

‘he spreadsheet
ycuments only and it is
une 10, 2007 billing

omplete was for

$51,571 making that fact crystal clear. As set forth in the appellate brief, it is
inconsistent with the law to reform an express contract to an implied contract designed
by the court for expediency. Extrinsic evidence giving the contract a different meaning

from that indicated by its plain terms is inadmissible. Maners, 199 S.E. (2d) at 722.

Perhaps an equitable standard of review would be more approp‘riate in the interest of

justice.




The construction of a clear and unambiguous contract presents

a question of law for

the court. Ward v. West Qil Co., 379 S.C. 225, 238, 665 S.E.2d 618, 625

(Ct.App.2008); see also Pruitt v. S.C. Med. Malpractice Liab. Joint

Underwriting

Ass'n, 343 S.C. 335, 339, 540 S.E.2d 843, 845 (2001). We are with

an unambiguous contract by construction or to make new contra

parties. CA.N. Enters., Inc. v. S.C. Health & Human Servs. Fin. Con

out authority to alter
cts for the

1m'n, 296 S.C. 373, 378,

373 S.E.2d 584, 587 (1988). "A court must enforce an unambiguo

to its terms regardless of its wisdom or folly, apparent unreasona

us contract according

bleness, or the parties'

failure to guard their rights carefully." S.C. Dept. of Transp. v. M & T Enters. of Mt.

Pleasant, LLC, 379 S.C. 645, 655, 667 S.E.2d 7, 13 (Ct.App.2008).

affirmation of the Master’s inferences for which not one piece of
evidence was presented by the respondent, the court has passed
implies that Haynie, a contractor of 40 years, is ignorant having
to build a house for $50 per square foot.

Notwithstanding the aforesaid, the appellant has no need for t
construing the contract because it is unambiguous. Common ser
the leading touch-stones of construction of the provisions of a cc

construction makes the provisions unusual or extraordinary and

From this court’s
contemporaneous

down an opinion that

entered into a contract

he court’s help in
1se and good faith are
yntract; where one

another construction

which is equally consistent with the language employed, would make it reasonable, fair

Co., 265 S.C. 356, 360

and just, the latter construction must prevail. Farr v. Duke Powe
218 S.E. (2d) 431, 434 (1975). In construing terms in contracts, th
at the language of the contract to determine the intentions of th

Automobile Insurance Co. v. Maners, 261 S.C. 257, 263, 199 S.E.

is Court must first look

e parties. Superior

2d) 719, 722 (1973).

An express contract is one in which all elements of a contract ar
(offer, acceptance, consideration), and the terms are stated, as ¢
"implied" contract in which the existence of the contract is assu
circumstances. It is illogical for the court to imply a contract exis

transform it to an “express contract” for the purpose of denying

e specifically stated

ompared to an

med by the

ted (argument 1) then

recovery under




(O8]

quantum meruit. The point of the Supreme Court’s decision in Earthscapes Unlimited v.

Ulbrich was to establish that either Mechanic’s Lien Law or quantum meruit were viable

remedies for contractors adding permanent value to the propert
proof of a benefit conferred is concerned, if the court chooses to

recognized authority on cost of construction, Craftsman 2008 Na

y of another. As far as
dispute a nationally

tional Building Cost

Manual {which has nothing to do with use), may we instead review the only evidence of

any consequence offered by the respondent which was a competing bid for the project

(Record p.4111.23-p.419 1.5) for a 14x28 (392sf) shed by Palmett
$39,483. Palmetto offered a true “shed” 40% smaller than the st

o Construction for

ructure Haynie

provided that was a single story with a low pitched simple roof without vaulting; there

was no interior finish (exposed framing); minimal electrical servic
HVAC; no bathroom; no wet bar; no cable or network connection

loft, stairs, expensive glass entry or 100sf tool shed as built by Ha

e; no plumbing; no
; and no workbench,

ynie for the

respondent. As previously stated, common sense dictates the respondent unjustly

retained a benefit well in excess of Haynie’s quantum meruit clai

If the appellant has not gotten the courts attention yet, the coun

moot.

It is impossible to raise this issue before the ruling since the rulin

the issue before the Master would be an insult to the court. In ]

m.

ter to this opinion is

gis theissue. To bring

W Morton Builders v.

Von Buedingen, 450 SE 2d 87 - SC: Court of Appeals 1994 - Goo

e Scholar, a very similar

er, 374 S.C. 208, 648

cost plus contract case (but much more complex), Skiba v. Gessn

S.E.2d 605 (2007), & Earthscapes Unlimited, Inc. v. Ulbrich, 703 SE 2d 221 - SC: Supreme

Court 2010 - Google Scholar, All were tried by a Master in Equity and a judgment

rendered within weeks or days of the trial. In the instant case the Master handed down

a decision, by simply striking through the date and adding his signature to the

defendants proposed order 6 months after the trial. Itis quite p

ossible (and apparent at

the 15 minute post trial hearing/meeting) that the Master simple could not recall

details of the trial since he did not have benefit of the transcript

and took few notes at




trial. Perhaps the court could provide some sort of standard to guard against plaintiffs

falling out of sight & mind.

PECTFULLY SUBMITTED,

%
hY
F.M. Haynie

1469 Florawood Dr.
Columbia, SC 29204

803-238-0757
DocWild@Liaison.to

January 6, 2013
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F.M. Haynie v. Paul and Carole Cash

MR. TRUSLOW:

THE COURT:

QA:

Your Honor, I was not o
truth of the matter asserted.
offering this to show what
gotten a bid for a job to build

square foot a 392 square fo

far it was more than what n
for 390 square feet, with far 1
it had plywood floors. It had
the florescent lights, shop

unpainted the inside wasn't
completed, no sheetrock and that
I was I was gbing to‘..; so

for the truth of the matter a
Rule 803, I'm offering it to sh?
man got a bid, that was more tha
originally bid, for far less.
.. again, we have a quéntum me
So that's the purpose.

Objection overruled.

You've heard what my argument 1is.

bid from Palmetto Construction £

exterior garage?

ffering this for the
What I'm doing is
that Mr. Cash had
approximately -a 390
5t building that was
1y client had quoted
ess 1in it. Such as
hanging down using
lights. It had
going to be at all
sorf of thing. ‘And
I'm not offering it
sserted. And uﬁder
ow the impact. This
n what my client had
And to-question him

2ruit claim in here.

Didn't you get a

or a 390 square foot

A: ‘-I'doh'tlknow if it says 390 square feet. . I did get
a bid from Palmetto. |
Q: Okay. You got: a bid‘frdm
411
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F.M. Haynie v. Paul and Carole Cash

A: Yes, sir.

Q: And was it for a building approximately 28 times 147 -

A: If that's what it says on thefe. I don't have it in
front of me, sir.

Q: All right. Does it say 28 feet by 147

A: It says 28 by 14. Yes, sir.

Q: All right. We can multiply that and come out to
392, can't we? You would agree with that?

A: Yeah. |

Q: And this was gdiﬁg to have a ... just ... 1t wasn't
going to have the ‘fancy sidewalls,- as shown in

Plaintiff's Exhibit Number One.

to have concrete bricks on the si

A:.‘ Well, but it was going to have

Q: And a plywood floor.

THE COURT: Hold on a second, Mr. Trusl
MR. TRUSLOW: Okay.

THE COURT: Mr.

A:  Yes, sir. I-did. One. of the

contractors had to address was .t

His solution to the moisture g

traditional
MRuiTRUSLOW: Your Honor,.that's not
| guestion.
concrete use just cinder'bloﬁk;

It was just going

de.

OowW.

Cash, you were about to say something?

things that all the

he moisture problem.

roblem was to do a

in response to my

My questioh was  whether it was to put

Official Court Reporter
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F.M. Haynie v. Paul and Carole Ca,

sh

‘A

THE COURT:

MR. TRUSLOW:

You said fancy ;..
Hold on one second. I dog
-about to say, so
My question was, was yol

for just concrete cinder block.

1't know what he was

hr bid from Palmetto

Cinder block, if

you will.

THE COURT: All right. So let him| finish his answer,
please.

A: Ail right. To address his issue, he was going to
use cinder block and then brick| up on the oﬁtside,
similar to what the house is where you do cinder
block foundation. You have to do bfick up to a
certain point, and then he was going to use
Hardiplank wood from up there.

Q: 'And were you rather than having - having a
- scored concrete floor that [looked 1like tile,
»architecturally painted, was he simply-éoing to put

plywood'or particle board flooring down?

A: They were going to ha&e to fréme up a floor.

Qﬁw Is your answer yes or no?

A: - They were going to have to framejup the floor, yes.

Q: s your answer yes or no? |

A:; Yes, sir.

Q: Were you going to use simple plywood?

A{, Yoﬁ wefe going to have plywood -1 yes.

413
- Official Court Reporter
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F.M. Haynie v. Paul and Carole Cash

o r 0

-doesn't it

-typical roof system,

It was going to have one set of

" And was it going to have four,

~going to have florescent ‘lights.

And it was going to have a fypic
a vaulted ceiling, but a typical
It was going to

isn't that correct?

al roof system. Not

roof ceiling

It was asked to have a vaulted ceiling.

No. What read what's here.
say that it
system? Typical, where 1I've
Vaulting would be a ceiling.

system was the A-frame.

had done or the magazine that
Was it to have, on the front was
double exterior door?

and a singie door, yes, sir.
florescent lights?

It was over the shop part

And it wasn't going to be elect

comput

and for a c;able TV,

was for a

Doesn't it say
typical roof

got it checked. A

not a vaulted?
‘But the typical roof

He had thhe same drawing.

”Okay;' Now, do you have the drawing?
It’s what ended up hére. But I don't think I have
my ... I don't think I have my pencil drawing that I

it to have only one
double exterior door
tube

and only four,

it was

, yes, sir,

rical work for cable

cer capabilities, it

Official Court Reportei
Master in Equity, Richland Cour,
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F.M. Haynie v. Paul and Carole Cash

o r O ¥ O P

wasn't going to have that,
I have Etherﬁet, so I don't need
Pardon me?

I have the Ethernet thing

I couldn't hear you.

I have Ethernet.
Okay. The back
wasn't
insulation and exposed walls with
No, sir, it was'going to have
have sheetrock or a T-111. |
if you can

All right. Well,

where I have a check, the inte

unfinished; isn't that correct?
That's what it says there, yes, s
All right. And that bid from Pa
| was more than .$40,000°?

It was $39,0b0.

I'm sorry, $39,843! More than
Haynie, for an interior tha
unpainted, correct?

For what that says, yes, sir.
Okay. And what Mr. Haynie
insulation, and it had sheetroc
‘for your ... for a cable TV, corr

was itl?

the interior,

it going to be unfinished, no

cable for

I don't need cable for Internet.

the whole inside,
it was
out sheetrock?

it waslgoing to

look at your report

>rior was to remain

ir.

lmetto was more than

more than Mr.

t was unfinished,

provided you had
k, and it had room

ect?

Official Court Reporter
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F.M. Haynie v. Paul and Carole Cash

Well, you had

Would -you agree that it was diffil

: if ... I don't know.

The cable TV was not even. a par

But it's in there, isn't it?
There's cable in there but it
yes, there is cable.
there.

And you were going to have on
what you
and move on.
lot nicerAthan_what was being pr
money?

It was somewhat nicer, and I p
money than what was done, what-w
for.

I'm going to

t of his quote. He

doesn't work. But,

But we don't have any TV in

instead of having

let me see if I can cut to the éhase

Wasn't what you got from Mr. Haynie al.

oposed here for more

hid Mr. Haynie more

as originally quoted].

argue with you now.

You had extra work done because you had, I think ..

by my count you had at least four trees taken out,

one of which was a large hackbern
Yes, sir. |

Would you agree that the hackbe
16-ton item?

I don't know what the weight of t

I mean, he got it out with the B

I'm not

y?
rry was more than a

hat was.
cult to get out?
obcat. I don't know

a tree person, so I

416
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F.M. Haynie v. Paul and Carole Cash

.vaulted ceiling?

attorney .

don't know what the difficulty is.

And you would agree‘with me th

Palmetto doesn't say anywhere
He was given the same list as

that proposal it doesn't say it.
It does not say Vaultedvceiling?
I'd have to read it again, but

for it. |
Read it. Read .it and_tell me

and see 1if that ever says vaulte

dt this proposal by

anything about a
everybody else. In
Yes, sir.

I'm taking your word

you can look here

>d ceiling. I don't

think you'll find it, but you can go ahead and try.

Does it say vaulted ceiling?
I'm not a speed reader, so give

I'll read the thing.

I know you're not a speed reader.

sure she's been over this with you before.

not the first time you've seen if.

vaulted ceiling?

It doesn;t say vaulted ceiling,
two céiling fans, so.

Does .it say bathroom?

No. He did not quote a bathroom|

Okay.  "So you got at least

me a few minutes and

I'm sure your

you have a very good attorney. I'm

This 1is

Does it ever say

but it says install

that I know.

you ... whether you

Official Court Reportei
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© » O » O

like it or not,

©c o 0 »P O ¥

‘bill either?

It was more money,

S F o » o ¥

-least got a bathroom in there.

bathroom.

. or whether itf's

finished, you at

- Plumbed for a

And he said he was able to do thdt for his quote.

And this is not in here, is it?
That is correct.

A wet bar is not in here, is it?

Never was quoted by him or in there, yeé, sir.

Okay. Well, I'm going to come ¢
And what's ended up being a to

your photographs, that wasn't qu

That 1is correct.
Stairs going up to the loft wasn'’
That 1is correct.

Stair railing wasn't quoted?

That is correct.

0 that in a mihute.
ol bench in one of

oted in the Palmetto

t quoted?

So really.whatAyou‘ended up with Mr. Haynie was a

It was what he guoted to be able
But it was more money? |

It was what he quoted to be able
correct? Yes

What was more money?

Palmetto was quoting more money

lot nicer than the Palmetto quote for more money?

to do the job, sir.

to do the job.

or no?

for something not as

418
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O o 9 o

!935193510

Yes, sir.

not as good
I think about $1000 more. .Yes; sir.
For not as good?
I don't know if I would say not as good, because the
product never got built.
Let me go on to something else and see you
talked about some changes that were made, and a‘lot

of that was verbal, wasn't it,
Haynie?

Yes, sir. Verbal agreement.
In fact, if I understand you, a
verbal? | |
He would éall me up. I was
couldn't just run home.

So a lot of it
Yes, sir.

Almost all of it waé verbal?

Okay. " Now,

positive and see if you can agree with me.

heard Mr. Haynie testify that he

a cost plus.

thought that you had a sum certlain.

assessment?

Yes, sir.

between YOu and Mr.

Imost all of it

busy at wofk, so I

was a lot of it

I want to move on to something more

You've

thought that he had

And I think I heard you say that you

Is that a fair

Official Court Reporter

419

_ Master in Equity, Richland County
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