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APPLICATION TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDA VlT 

....... _ .. ir SUPPORT THEREOF 

[, Leslie TWyDan #234787 , hereby apply for leave to proceed in this action without prepayment of fees or costs or security therefor. ln support of my application I declare under penalty of perjury that the following facts are true: 

(l) I am the applicant in this action and I believe [ am entitled to redress. 

(2) Because of my poverty l am unable to pay the costs of said proceeding or give security thereof. u, ~N 
Applicant 

sf ;; 
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Answer to question 10(b) 

PUrsuant to Prutt v. state, 310 s.c. 254 (1992) I believe that I 

am entitled to raise any issue that was filed at my first FCR hearing and 

wem not included in the Order of Dismissal. 

Answer to 11 (a) 

My first Pm oounsel failed to file my 59(e) and an appeal. See Exhibit 

- A. 

Answer to 11 (b) 

'lhe Older of Disni.ssal failed to rule upoo the issues raised at my la 

~- see Ex A,B1, B21 C, and D 
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ST ATE OF SOUTH CAROLINA ) 
) AFFIDAVIT OF TRISTAN M. SHAFFER 

COUNTY OF GREENWOOD ) 

---------------) 
I, Tristan M. Shaffer, after having been duly sworn hereby attests that the following is true: 

1. I was appointed to represent Leslie Twyman for his post-conviction relief (PCR) case 
2014-CP-15-0127 (hereinafter the PCR). 

2. An evidentiary hearing was scheduled on October 29, 2014. 

3. It appears that an Order of Dismissal was filed on December 21, 2015. 

4. The State has indicated that is served me with the Order of Dismissal on March 21, 2016. 

S. Although I do not recall receiving the Order of Dismissal, I have located a copy of the 
Order of Dismissal in my office. Therefore, I believe that I received the Order of 
Dismissal in 2016. 

6. I inadvertently failed to file a motion to alter or amend and a notice of appeal. 

7. This mistake came to my attention on May 20, 2019. 

8. Counsel believes that the Order of Dismissal in this case is invalid as it did not make 
adequate findings of fact or conclusions of law. See Pruitt v. State, 310 S.C. 254, 423 
S.E.2d 127 ( 1992). 

9. I believe Mr. Twyman never knowingly and intelligently waived his right to appeal. 

By signing below, I hereby affinn that the statements made in this affidavit are true. 

....., 
~ 

~ ; 
SWORN TO AND SUBSCRIBED BEFORE ME 

~~~~~~·2ofl l ~ 
N -= 
!E 
Q 
.cs 
N 

-~ 
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ALANWJLSON 
ATTORNEYGENnAl 

C· 

The Honorable Patricia C. Grant 
Clerk of Court, Colleton County 
PO Box 620 • 
Walterboro, SC 29488-0028 

~Tro 

ft 
Oll~~l§ ·--~,, . 

"!fl 
----,I-

Sotrn1 

December 16, 2015 

Re: Leslie Twyman #34S787 v. State of South Carolina 
2014-CP·IS-0127 

Dear Ms. Grant: 

Enclosed please find the signed original Order of Dismissal in the above captioned case 
for filing in your office. If you have any questions or concerns, please contact me at (803) 734-
3737. 

Sincerely .. 

.,,vr.J. RutJcdg~ Johnson 
Assistant Deputy Attorney General 

JJU/cm 

cc: Tristan M. Shaffer, Esq. 

t: 

I 
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STATE OF SOUTH CAROLINA 
COUNTY OF COLLETON 

Leslie Twyman, #345787, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOURTEENTH JUDICIAL CIRCUIT 

20l4-CP-15-0127 

ORDER OF DISMISSAL 

This matter comes before the Court by way of an Applicati9n for Post-Conviction Relief filed 
February 11, 2014. Respondent made its Return on August 21, 2014. An evidentiacy hearing into 
the matter was convened on October 29, 2014~ at the Beaufort County Courthouse. Tristan M. 
Shaffer9 Esquire represented the Applicant. Ashleigh Wilson, Esquire, of the South Carolina 
Attorney General's Office, represented the Respondent. 

. . 

At the hearing, Applicant testified on his own behalf. Susan Hackett, Esquire and Harris 
Beach, Esquire also testified. This Court had before it a copy of the records of the Colleton County 
Clerk of Court, records from the South Carolina Department of Corrections, and the trial transcript. 

PROCEDURAL HISTORY 

The Applicant is presently confined in the South Carqlina Department of Conections 
pursuant to orders of commitment of the Colleton County Clerk of Court. The Applicant was 
indicted at the October 2010 and January 2011 terms of the Colleton County Grand Jwy for criminal 
sexual conduct- first degree (201 0-GS--15-0849 Count 1) and criminal sexual conduct- third degree 
(2010-GS-l S...0849 Count 2). The Applicant was represented by Harris Beach, Esquire. 

Pagelof5 £---
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( 

The Applicant proceeded to trial and was convicted. On April 20, 2011, the Applicant was 

sentenced by the Honorable Perry M. Buckner to confinement for a period of twenty .. five (25) years 

for criminal sexual conduct- first degree and ten ( 10) years for criminal sexual conduct- third degree. 

The sentences are to be served concurrently. 

The Applicant filed a timely Notice of Appeal. His appeal was perfected by Elimbeth 

Franklin-Best, Esquire, and Susan Hackett, Esquire, of the South Carolina Office of Appellate 

Defense. The Applicant's convictions and sentences were affinned by the Court of Appeals. State v. 

TVfl'Jll81l, No. 2013-UP .. 325 (S.C. Ct. App. July 17, 2013). The Remittiturwas issued on August 9, 

2013. 

In his Application, the Applicant alleges that he is being held in custody uµlawfully for the 

following reasons: • 

1. Ineffective.assistance of counsel. 

a. Counsel only renewed motion for directed verdict on CSC 3rd and not CSC 1st. 

b. Counsel should have objected to solicitor leading of witness. 

2. Ineffective assistance of appellate counsel. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This· Court has had the opportunity to review the record in its entirety and has heard the 

testimony at the post-conviction relief hearing. This Court has further had the opportunity to observe 

the witnesses presented at the hearing, closely pass upon their credibility and weigh ·their testimony 

accordingly. Set forth below are the relevant findings of facts and conclusions of law as required 

pursuant to S.C. Code Ann. § 17-27-80 (2003). 

Page2of5~ 
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C' . 

Ineffective Assistance of Counsel 

The Applicant alleges he received ineffective assistance of counsel. In a PCR action, "[t]he 
burden of proof is on the applicant to prove his allegations by a preponderance of the evidence.,, 

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.l(e), SCRCP). 
Where ineffective assistance of counsel is alleged as a ground for relief. the Applicant must prove 
that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial 
cannot be relied upon as having produced a just result.1' Strickland v. Washington, 466 U.S. 668, 
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State, 286 S.C. 441,334 S.E.2d 813 
(1985). 

The proper measure of performance is whether the attorney provided repr~ntation within 
the range of competence required in criminal cases. Courts presume that courisel rendered adequate 
• assistance and made all significant decisions in the exercise of reasonable professional judgment. 
Butler, ht The Applicant must overcome this presumption to receive relief. Cheny v. State. 300 
S.C. 11 S, 386 S.E.2d 624 (1989). 

First, the Applicant must prove that counsel's perfonnance was deficient. Under this prong, 
attorney performance is measured by its "reasonableness under professional norms." Cheror. 300 
S.C. at 117, 385 S.E.2d at 625, citing Strickland. Second, counsel's deficient perfonnance must have 
prejudiced the Applicant such that "there is a reasonable probability that, but for counsers 
unprofessional errors, the result of the proceeding would have been different." Cherry. 300 S.C. at 
117-18, 386 S.E.2d at 625. • 

This Court had the opportunity to observe the witnesses on the witness stand and heard their 
testimony. This Court had a copy of the Clerk's records and has read the trial transcript, all of which 

Page3of5'V 
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assists the Court in judging the witnesses' credibility. 

# ,. 

The Court finds that Applicant has failed to meet his burden of proof in establishing 

ineffective assistance of counsel.' De Applicant was appropriately charged and indicted, and 

ultimately convicted, for CSC I st and CSC 3rd based on the allegations that he lured the mentally 

handicapped victim ftom her residence under false pretenses and committed a sexual battery against :, ... . 

her. Additionally, this Court finds trial cowisel's testimony credible and does not find Applicant's 

testimony credible. Trial co\lllSel's pre-trial investigation and discussions with Applicant were 

reasonable in the circumstances, and did not fall below professional norms. The Court finds that 

collllSCI competently advised Applicant of the charges and possible sentences. The Court finds that 

counsel's perfonnance did not fall below professional standards of reasonableness with regard to the 

manner in which he conducted his defense. 

CONCLUSION 

Based on all the foregoing, this Court finds and concludes that Applicant has not established 

any constitutional violations or deprivations that would require this court to grant his application. 

Therefore, this application for post-conviction relief must be denied and dismissed with prejudice. 

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty 

(30) days from the receipt by counsel of written notice of entry of judgment to secure the appropriate 

appellate review. See Rule 203, SCACR. Pursuant to Austin v, Stam, 305 S.C. 453 (1991), an 

Applicant has a right to an appellate counsel's assistance in seeking review of the denial of PCR. 

Rule 71.l(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel 

must serve and file a Notice of Appeal on Applicant's behalf. Applicant's attention is directed to 

South Carolina Appellate Court Rule 243 for appropriate procedures for appeal. 

Page4of5 ~ 
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. . 

IT IS THEREFORE ORDERED: 

That the Application for Post-Conviction Relief must be denied and 
dismissed with prejudice; and 

2. The Applicant must be remanded to the custody of the Respondent. 

AND IT IS SO ORDERED! 

.w&E=!'.f~11ije.""~~~~--'' South Carolina 

Edgar W. Dickson 
Presiding Circuit Court Judge 
Fourteenth Judicial Circuit 
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STATE-OF SOUTH CAROLINA) 
) 

COUNTY OF COLLETON ) 

Leslie Twyman, #345787, ) 
) 

Applicant, ) 
) 
) 

vs. ) 
) 
) 

state of south carolina, ) 
) 

Respondent. ) 
) 
) 

IN THE COURT OF COMMON PLEAS 

FOURTEEN·rH JUDICIAL CIRCUIT 

Case No.: 2014-CP-15-0127 

RULE 59(e) MOTION TO ALTER 

OR AMEND 

NOW COMES the Applicant in the above-captioned action, 
submitting his pro-se Motion to Alter or Amend this Court's 
order of Dismissal dated December 15, 2015, an(L.filed December 
21, 2015. The Applicant received written notice of entry of 
the order of Dismissal on Saturday, May 11, 2019. Pursuant 
to Rule 59(e), SCRCP, the Applicant now asks this court to 
reconsider its Order of Dismissal because it does not 
specifically addresses-the issues raised in the PCR application 
and at the hearing. The Applicant submits that the Order of 
Dismissal is erroneous for the following reasons: 

The Order of Dismissal did not make any specific findings 
of fact and conclusions of law as required by s.c. Code·Ann. 
§17-27-80, to whether trial counsel was ineffective for: 
1) Making a statement to Mr. Twyman regarding the plea bargain 
of six (6) years, where trial counsel stated that if Applicant 
didn't take the six years and went to trial and lose, that once 
the higher courts got it the case would be thrown out. 

, 
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2) The order of Dismissal failed to address why counsel failed 
to object Ms. Wilder's statement about seeing semen in her 
daughter•s vagina, where Ms. Wilaer was not qualified to make 
a factual statement on such an issue. 

3) The order of Dismissal did not address why trial counsel· 
withdrew the critical question to Ms. Wilder about her daughter 
and her problem telling the truth? Counsel knew this qµestion 
should have been answered because it went towards the credibility 
of the victim. tr. trans., pg. 109, line 24 ·- pg. 110, lines 
1-10. 

4) The order of Dismissal failed to address why tri~l cou~sel 
failed to object Officer Craven's testimony that the victim 
didn't make eye contact because she was ashamed which is common. 

5) The Order of Dismissal failed to address why trial counsel 
failed to object to the prosecution eliciting from Ms. Jodi 
Taylor information concerning Mr. TWyman's refusal ·to give a 
statement to police. 

6) The·Order of Dismissal failed to address why trial counsel 
ineffectively moved for a directed verdict on the lesser offense 
of csc 3rd but f~iled to move for a directed verdict on the 
greater offense of csc first. tr. trans., pg. 259, line 21-25 
- pg. 260, lines 1-6. 

2 

511



7) The order of Dismissal faileQ to adQress why trial 
counsel to present the ''Narrative summary of Abuse" DVD 
to the Jury when asked by the Applicant, knowing that 
it would given different statement than the one the alleged 
victim made prior to trial. 

CONCLUSION 

For all of the foregoing reasons, the Applicant noa 
ask this Honorable Court to reconsider i~s prior decision . ..,.:.;. 
to deny the Applicant's request for post-conviction relief. 
Pursuant to Rule 59(e), SCRCP, the Applicant asks that 
this Court alter or amend its previous Order, reverse 
the Applicant's judgments and sentences and grant him 
a new trial. 

This pro-se pleading was prepared by the Applicant 
and filed for the Court's consideration by the Applicant's 
court-appointed counsel. 

Respectfully submitted, 

Tr1stanM.Safer 
Attorney at Law 
225 Columbia Ave. 
Chapin, SC 29036 

Attorney for Applicant 

3 
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LESLIE TWYMAN #$45187 

McCI F-4 f83-A 
316 Re.dempuo,i Wa.y 

McColUILi.ck, Sou.th. Ca.1toU114 29199 

1 a.nu.aA.y 21 , 2 0 1 6 

Twtan M. sna.,&M, E4qLWLe. 
Sht1~6eJL LaJ.t1 Fhun 
P.O. Box 1161 
IJtmo, SC 29063 

RE, 'ONA AppUc4t.,ion 
L.u.Ue. Twyma.n, AppUco.n-t u. St.ate. 06 Sou.th CaJtO.UM, Ruponde.n.t 
C44e. Na.: 2014-CP-15·00121 

Pta1t M1t.Sha.66tur.: 

Cong11.a.t.uta.tlon on you.JI. moue. to yowr. own lAJIJ '"J&m, I hope. you. do we.U. 
The. 1te.tUon 601t th.i4 le..ttelt U. i:D .i.nqc.LVLe. 06 you. 44 t.o whe.the.t 01t not you. ha.vt 
11.e.cuue.d ;the. c.opy a, de. DNA AppUCJLUon tha.t I mai.te.d to yow,, pll.J..o1t adcutu6 
.i.n ChMtu.ton ~ou.uy, I ILt.cuued a lute.It .in 11,upo,we. a.dv.u.ing me. tha.t gou.'ve. 
move.cl to 4no.theJL oU.lce. 4Kd yowr. new a.ddlteH wa4 pJtov.idu, I Wtl..6 aL.\o «dv..i.4e.d 
thAt tke. copy 06 .the. ONA AppUca.tion wa-6 4W bl yow,. o6~ce. ,alt 6iUng wU.h 
the. Cle.Ilk'~ 06&ice. be.CAU4e. you.' 11.e. the. a.:Uoll.M.y tU.6i9ne.d .to my CtUe.. • 

I wou.l.d Uke. ta ta.lie. th.ii, oppa"'1uLity to a.\ll you. .to ple.a.Ae. be. 6Ulle. tha.t 
C1U. :the. impoltta.nt .U4CLU Jr.Wed at my PCR he.cvLi.ng and bl my PCR a.ppU.ca.tion 
Me. ttdcbtu1ae.d .in the. 01tde.11. 06 'D.l6m.lHa.l whe.n .th.e. judge. de.el.du to ..u1auu w 
OJtdtlf. deJlfl.lng me. PCR. I' aU .the. .UlaU.U a/Le. not adc£tu~u.t# pl.e,LH. 6,[.Le a Rule. 
59 (e.J mouon <Uk.ing ~e. PCR cocvd to a.cld.1tu6 41tJJ oni.tte.d. .u,ue. 44\ 40 tha.t 
.u1aue. can be. p,a.eHJtue.d 6oJL a.ppe.Ua,te. ,ie.u.l.ew. 

16 you ha.ve. Jte.celue.d the. tJNA AppUCAUon, ple.tue 6Ue. U amt 6011Wa1td me. a. 
c.foc.k.e.d c\tampe.d COP!/• Good luck to you. a yaw,. new o~6.i.ci a.nd Z a.pp11.e.w;te. 
a.ny a.nd all .the. cuc\.u.tance. tha.t you 1te.nde.Jt .in tku ve.1ty hnpoua.nt ma.UM. 
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LESLIE TWYMAN #'3145787 

McCI F-lt 283-A 
386 REDEMPTION IIAY 

ltcCORHICK.1 SOUTH CAROLINA 29899 

NovataER 4 ., 2016 

THE HONORABLE DANIELE. SNEAROUSE, Ct.£• 
SOUTH CAROLINA SuPRENE COURT 
Post OFFICE Box 11330 
CoLUMBJA.,· SC 29211 

1£: LESLIE TWYMAN v. STATE OF SouTH CAROLINA 
Post-CONVICTION RELIEF CASE No.: 2014-cP-15-00127 
f lNAL DECISION 

To THE HoNoRABLE DANIELE. SttEAROUSE~ 

$11., 1 'M WRITINli THIS LETTER IN REFERENCE TO TH£ ABOVE ENTITLED MATTER IN 
HOPES Of YOU ASSISTING ME IN RECEIVING A FINAL DECISION IN MY POST-CONVICTION 
RELi Ef ACT ION. 

J FILED "y INITIAL APPLICATION FOR POST-CONVICTION RELIEF DATED fEBRUARV 
71 2014 IN THE COURT OF COMMON PLEAS IN COLLETON CouNTY. Aft EVIDENT I ARY 
HEARING W-'5 HELD ON OCTOBER 29., 2014 IN BEAUFORT COUNJY. 

FOLLOWING TICE P.C.R. HEARJN6 I CONTACTED MY PCR ATTORNEY., TRISTAN"· 
SitAFF£R1 ESQUIRE, VIA 1H£ UNITED STATES MJL., ASKING HOW LONG IT WOULD BE 
BEFORE THE COURT MAKES A DECISION IN HY CASE. ATTORNEY REspQNjE., IN A LEffER 
DATED SEPTEMBER ll, 2015~ WAS THAT •n APPEARS THAT 1H£ JUDGE 1s GOING m RULE 
AGAINST us• AND THAT •n MAY TAKE A COUPLE OF MONTHS.. IT HAS NOW BEEN OVER 
TWO (2) YEARS SINCE MY P .C.R. HEARING AND I 'VE NOT GOTTEN A RULING ON THE 
ISSUES RAISED IN MY APPLJCAT~_ON AND AT TH~ HEAR,NG. 

I'VE ATTEKPTED RECENTLY TO CONTACT THE ATTORNEY GENERAL'S OFFICE AND NY 
P.C.R. ATTORNEYJ BUT HY EFFORTS WERE TO NO AVAIL, J DID NOT GET A RESPONSE 
FROM EITHER OFFlCE. 

( NEED AN ORDER ISSUED IN THIS MATTER AS SO J CAN PROCEED TO THE NEXT 
STEP IN NY LEGAL CASE, IT DOESN'T MATTER WHETHER TH£ DECISION JS FAVORABLE OR 
ADVERSE., I NEED TH£ P.C.R. JUDGE TO ISSUE HIS ORDER. 
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~be ~upreme <!Court of ~outb (!Carolina 
DANIELE. SHEAROUSE 

ClERK OF COURT 

BRENDA F. SHEALY 
CHIEF DEPUTY CLER)( 

Tristan Michael Shaffer, Esquire 
225 Columbia Avenue 
Chapin, SC 29026 

Re: Leslie Twyman #345787 

Dear Mr. Shaffer: 

November 15, 2016 

POST OFFICE BOX 11330 
COLUMBIA, sount CAROLINA 29211 

TELEPHONE: (803) 734-1080 
FAX: (803)734-1499 

This will acknowledge a letter from Mr. Twyman dated November 4, 2016. 
Since you are counsel of record for Mr. Twyman, we are forwarding you a copy of 
his letter for any assistance you may be able to give him. 

Very truly yours, 

n~ ~-~ M. ~ 
CLERK 

lbs 

Enclosure 

CC: Mr. Leslie Twyman #345787 

.. 
· .. 
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ST A TE OF SOUTH CAROLINA 
COUNTY OF COLLETON 

Leslie Twyman, SCDC# 345787, 
Applicant, 

V. 

State of South Carolina, 
Respondent. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FOURTEENTH JUDICIAL Cll!CUIT 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 2019-CP-15-0484 

RETURN TO THE APPLICATION 
FOR POST-CONVICTION RELIEF 

(Counsel Already Appointed) 

In response to the post-conviction relief application filed June 24, 2019 by Applicant 

Leslie Twyman, Respondent the State of South Carolina would show this Court: 

I. Procedural History 

Applicant is presently confined in the South Carolina Department of Corrections. On 

August 21, 2010, Applicant lured an eighteen-year-old woman with an IQ of 55 and 

developmental delays into a residence in Walterboro under false pretenses and proceeded to rape 

her. He was arrested shortly thereafter. The Colleton County Grand Jury subsequently indicted 

Applicant for first-degree criminal sexual conduct and third-degree criminal sexual conduct 

(mental defect, mental; incapability, etc.) (201 0-GS-15-00849, Count 1 and Count 2). Harris S. 

Beach of the Colleton County Pqblic Defender's Office represented Applicant. Assistant 

Solicitor Ben Shelton of the Fourteenth Circuit Solicitor's Office prosecuted the case. 

On April 18, 2011, Applicant proceeded to a jury trial before the Honorable Perry M. 

Buckner, III, circuit court judge. The jury convicted Applicant as indicted, and on April 20, 

2011, Judge Buckner sentenced Applicant to imprisonment for twenty-five years for first-degree 

criminal sexual conduct and for ten years for third-degree criminal sexual conduct, with both 

sentences to be served concurrently. 

1 of7 
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Applicant's Direct Appeal 

Applicant pursued a direct appeal and was represented on appeal by Appellate Defenders 

Elizabeth Franklin-Best and Susan B. Hackett from the South Carolina Commission on Indigent 

Defense-Office of Appellate Defense. On appeal, Applicant raised the following instances of 

trial court error: 

I. The trial court judge erred when he did not grant appellant's motion for a 
directed verdict for criminal sexual conduct, 3rd degree because the language in 
the body of the indictment indicated that the state was proceeding under a theory 
that appellant "forcibly" penetrated the accuser which negated the aggravated 
component of the CSC 3rd statute which also proscribes sexual conduct against 
persons who are "mentally incapacitated."; and 

II. The trial court judge erred in not granting appellant's motion for a directed 
verdict because the accuser was not mentally defective or incapacitated as defined 
under S.C. Code Ann.§ 16-J=65l(e) or (t). 

Following briefing and oral argument, the South Carolina Court of Appeals affirmed Applicant's 

convictions and sentences in an unpublished opinion. State v. Leslie Twyman, Unpub. Op. No. 

20 l 3-UP-325 (S.C. Ct. App. filed July 17, 2013). The remittitur was returned to the circuit court 

on August 9, 2013. 

Applicant's Initial Post-Conviction Relief Action (2014-CP-15-0127) 

Applicant filed his first application for post-conviction relief on February 11, 2014. In 

that application, Applicant alleged he was being held in custody unlawfully based on: 

1. Ineffective Assistance of Trial Counsel; 
a. Trial Counsel only renewed motion for directed verdict on 

third-degree criminal sexual conduct and not first-degree 
criminal sexua_l conduct 

b. Trial counsel should have objected to Solicitor leading the 
witnesses 

2. Ineffective Assistance of Appellate Counsel; 
a. On third-degree criminal sexual conduct, more to be 

amended later. 

2 of7 
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As requested relief, Applicant stated he was seeking a vacation or his conviction and sentences 

and/or a new trial and/or resentencing. 

Respondent made its return on August 20, 2014, requesting an evidentiary hearing be 

held. An evidentiary hearing was held on October 29, 2014, before the Honorable Edgar W. 

Dickson, circuit court judge. Applicant was represented by Tristan Shaffer, Esquire. Trial 

counsel and appellate counsel Hackett both testified at the evidentiary hearing, as did Applicant. 

Following the evidentiary hearing, Judge Dickson denied and dismissed the application with 

prejudice. The order was filed on December 21, 2015, and served on counsel for Applicant on 

March 1, 2016. Applicant did not file an appeal. 

II. Current Application 

In his second and current application for post-conviction relief, Applicant alleges he is 

entitled to belated appellate review of his initial post-conviction relief action pursuant to Austin 

v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). He also states he is entitled to raise any issues not 

adequately addressed in the order denying his first PCR and that his prior PCR counsel failed to 

file any necessary motions pursuant ~o Rule 59(e), SCRCP. Applicant attaches several exhibits to 

his post-conviction relief application, including unfiled prose motion to alter or amend the order 

denying his first application, correspondence he sent prior PCR counsel Shaffer, an affidavit 

from prior PCR counsel Shaffer acknowledging that Shaffer failed to file any post-trial motions 

or appeals on Applicant's behalf, a letter Applicant sent the South Carolina Supreme Court, and 

the response from the Court. 

Attached to this Return and incorporated by reference are the records of the Colleton 

County Clerk of Court regarding the subject convictions, Applicant's records from the South 

Carolina Department of Corrections, the transcript from Applicant's trial, Applicant's appellate 
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records, the records from Applic~nt's first post-conviction relief matter, and this current 

application. Respondent reserves the right to amend this Return upon receipt of any relevant 

materials. 

III. Response to Allegations Raised 

Successive applications such as the one before this court are disfavored. S.C. Code Ann. 

§ 17-27-90. However, here Applicant alleges that he was denied the right to appeal the dismissal 

of his previous post-conviction relief application. Inherent in this allegation is a claim that 

former post-conviction relief counsel was ineffective. The Sixth Amendment right to effective 

assistance of counsel does not extend to state post-conviction relief actions. Coleman v. 

Thompson, 501 U.S. 722, (1991). Therefore, "the contention that prior PCR counsel was 

ineffective is not per se a 'sufficient reason' warranting a successive PCR application under 

[S.C. Code Ann.]§ 17-27-90." Aice v. State, 305 S.C. 448,451,409 S.E.2d 392,394 (1991). 

The only recognized exception to the rule barring claims of ineffective assistance of post­

conviction relief counsel is found in Austin v. State. Austin provides for a belated appellate 

review of an initial post-conviction relief action where prior post-conviction relief counsel fails 

to timely appeal the denial of the application. Id. at 454, 409 S.E.2d at 396; see S.C. Code Ann. 

§ 17-27-100 (right to appeal final judgment by post-conviction relief court). But Austin "is 

limited to its particular factual situation." Aice, 305 S.C. at 452, 409 S.E.2d at 394. 1 Pursuant to 

Austin, an evidentiary hearing may be conducted in regards to a successive post-conviction relief 

application "on the issue of whether in fact the petitioner requested and was denied an 

opportunity to seek appellate review." Austin, 305 S.C. at 454, 409 S.E.2d at 396. "If the circuit 

1 Aice was issued in conjunction with Austin, limiting the reach of Austin and holding "that once 
a PCR applicant obtains a complete adjudication on the merits of his original application, 
including an appeal, he may not make successive applications based on ineffective assistance of 
prior PCR counsel." 305 S.C. at 454 n. l, 409 S.E.2d at 396 n. l. 

4 of7 

519



court finds that the petitioner never in fact sought discretionary review, the petitioner may appeal 

that finding." Id. at 455, 409 S.E.2d at 396. Austin. therefore, allows an applicant to petition the 

Supreme Court for discretionary review of the dismissal of his initial post-conviction relief 

application, and may do so outside of the ordinary time limits for bringing such an appeal. 

In the present case, Applicant asserts prior PCR counsel failed to file an appeal on his 

behalf and has presented an affidavit_ from prior PCR counsel stating such. Respondent therefore 

agrees Applicant is entitled to belated appellate review of the denial of his initial post-conviction 

relief action pursuant to Austin. 

However, Applicant also asserts that prior PCR counsel was ineffective for failing to 

properly ensure all issues raised in his prior post-conviction relief action were properly addressed 

in the order of dismissal. Recently, in Fishburne v. State, our Supreme Court remanded a matter 

back to the post-conviction relief court when it determined PCR counsel failed to ensure all 

issued were adequately addressed in the order of dismissal. Fishburne v. State, 427 S.C. 505, 

516, 832 S.E.2d 584, 589-90 (2019), reh'g denied (Sept. 27, 2019) ("However, because the 

United States Constitution's Sixth Amendment guarantee to a defendant's right to effective 

assistance of counsel is engrained- in PCR cases, we cannot continue to permit a part"s 

procedural shortcoming-such as the failure to file a Rule 59( e) motion-to prevent this Court 

from remanding claims of ineffective assistance of counsel when the PCR court's order does not 

comply with section 17-27-80 ... We remand to the PCR court for the issuance of a supplemental 

order setting forth findings of fact and conclusions of law on the PCR ground that was not 

addressed in the original order.") 

At the present time, Respondent lacks sufficient information to admit or deny the 

allegation raised in this successive post-conviction relief action pertaining to whether the prior 
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order addresses all claims and whether PCR counsel appropriately filed any requested motions 

on Applicant's behalf. Accordingly, and in light of Fishburne, Respondent requests an 

evidentiary hearing on this ground for relief. 

IV. Any Future Amendments and Invocation of Discovery Process 

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. All 

claims should be made well in advance of the evidentiary hearing. Because Applicant has been 

appointed an attorney, the attorney, and not Applicant, is the only individual authorized to file 

amendments to this application. See Rule 11, SCRCP. Pro se filings will not be considered at the 

PCR hearing. The State reserves the right to request that any amendments withheld until the last 

minute be stricken because of undue prejudice to the State pursuant to Love v. State, 428 

S/C?23 l. 834 S.E.2d 196 (2019), or, alternatively, the State will request a continuance in the 

matter. See Love (Kittredge, J ., dissent) ("If, however, the proposed amendment ... would truly 

prejudice the State, the better course of action would be to continue the matter and thus remove 

any possibility of prejudice resulting from the belated amendments."). 

If Applicant fails to file a timely and responsive amended application setting forth 

specific allegations for relief, the State reserves the right to move to dismiss this allegation or 

claim. S.C. Code Ann. §§ 17-27-10 to -160; Rule 71.1, SCRCP. See also Rules 15(a)-(b), 

SCRCP. The State reserves the right to request that any amendments withheld until the last 

minute be stricken because of undue prejudice to the State. See Rule 15(a), SCRCP. 

Pursuant to S.C. Code Ann. § 17-27-150, Applicant may not invoke formal discovery 

processes to issue subpoenas or otherwise obtain discovery materials unless granted leave from 

the Court upon a showing of good cause. Furthermore, the State requests that all potential 

exhibits and materials used to produce potential expert witness testimony be sent to the State 
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well in advance of the evidentiary hearing. The State reserves the right to request a continuance 

and oppose witness testimony and exhibits that are withheld until the last minute resulting in 

undue prejudice to the State. 

V. General Denial 

Each and every allegation contained within the application not expressly admitted, 

qualified, or explained in this return is hereby denied. 

VI. Conclusion 

WHEREFORE, the State respectfully requests this Court convene an evidentiary hearing 

to determine whether Applicant is entitled to Austin review and any other relief proper. 

July 1, 2020. 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

W. JEFFREY YOUNG 

Chief Deputy Attorney General 

MEGAN HARRIGAN JAMESON 
Senior Assistant Deputy Attorney General 

By: s/Megan Harrigan Jameson 
ATTORNEYS FOR THE STATE 

Office of the Attorney General 

P.O. Box 11549 
Columbia, S.C. 29211 
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STATE OF SOUTH CAROLINA 
COUNTY Of- COLLETON 

Leslie Twyman, # 345787 

Applicant, 

V. 

State o[ South Carolina 

Respondent, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE FOURTEENTH JUDICIAL CIRCUIT 

Case No.: 20 19-CP-1 5-0484 . 

Certifi cate of Service by Mail 

I . I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carol ina and that thi s 
is a proper circumstance of service by mail. 

3. I have this day served a copy of the Return to the Application for Post-Conviction 
Relief in the above-captioned matter on the fol lowing person by depositing same in the Uni ted 
States mail, postage prepaid: 

James Kristian Falk, Esquire 
Fa lk Law Firm, LLC 
PO Box 1058 
Charleston, SC 29402 

DATED thi s I s1 Day of July, 2020. 

Legal Assistant for Respondent 

523



STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF COLLETON 

Leslie Twyman, 

Petitioner, 

vs. Transcript of Record
2019-CP-15-00484

State of South Carolina, 

Respondent.

July 20, 2022 
Walterboro, South Carolina 

B E F O R E: 

The HONORABLE KRISTI F. CURTIS 

A P P E A R A N C E S: 

James Falk, Representing the Petitioner 

Lauren Mims, Representing the Respondent

SHARON G. HARDOON, CSR
Official Circuit Court Reporter, III 
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MS. MIMS:  May it please the Court?

THE COURT:  Yes, ma'am.  

MS. MIMS:  I'm Lauren Mims here on behalf 

the State of South Carolina.  This is the 

post-conviction relief matter of Leslie Twyman 

pursuant to Austin v. State.  The Colleton County 

Grand jury indicted applicant for first degree 

criminal sexual conduct and third degree criminal 

sexual.  Harris Beach of the Colleton County 

Public Defender's Office represented applicant.  

Assistant solicitor Ben Shelton of the 14th 

Circuit Solicitor's Office prosecuted the case. 

On April 18, 2011, applicant proceeded to 

a jury trial before the Honorable Perry M. 

Buckner, Circuit Court judge.  The jury convicted 

applicant as indicted on April 20th.  Judge 

Buckner sentenced applicant to imprisonment for 25 

years for the first degree criminal sexual 

conduct, 10 years for the third degree criminal 

sexual conduct with both sentences to be served 

concurrently.  

Applicant proceeded to appeal and was 

represented by appellant defendant Elizabeth 

Franklin Best on behalf of the South Carolina 

Commission of Indigent Defense, office the 
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appellate defense. 

Following brief oral argument, the South 

Carolina Court of Appeals affirmed applicant's 

conviction of the sentences and in unpublished 

opinion.  Remittitur was returned to the circuit 

court on August 9, 2013. 

Applicant filed his first application for 

post-conviction relief on February 11, 2014.  In 

that application, applicant alleged he was being 

held in custody based upon ineffectiveness of 

trial counsel and ineffectiveness of appellate 

counsel. 

As a request of relief, applicant stated 

he was seeking vacation of his conviction and 

sentences or a new trial and/or sentencing.  

Respondent made its return August 20, 

2014 and requested an evidentiary hearing.  An 

evidentiary hearing was held on October 29, 2014, 

before the Honorable Edgar Dickson, Circuit Court 

judge.  Applicant was represented by Tristan 

Shaffer, Esquire. 

Trial counsel and appellate counsel both 

testified at the evidentiary hearing, as did 

applicant.  Following the evidentiary hearing, 

Judge Dickson denied and dismissed the application 
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with prejudice.  The order was filed on        

December 21, 2015, and sent to counsel and 

forwarded to applicant March 1, 2016.  Applicant 

did not file an appeal. 

It is our understanding today that the 

applicant will only be going forward on the Austin 

claim.  

THE COURT:  Is that correct, Mr. Falk?  

MR. FALK:  Yes, Your Honor.  The problem 

is that my client is really in a situation where 

has no remedy for what happened.  That he wanted a 

Rule 59(e) motion to have been filed after the PCR 

hearing.  It's my client's position that the 

rule -- the order from the court was insufficient.  

It doesn't cover all the issues.  And he doesn't 

want to be put in the situation if the case goes 

up on appeal, you know, appellate defense wants to 

argue things and they'll say that it's not covered 

by the order. 

Mr. Shaffer will testify or show that the 

order that was prepared in this case is almost -- 

paragraph by paragraph is very similar to the 

actual order in Fishburne, which was the case 

where -- you know, they said in these cases you 

needed more adequate findings of fact. 

4
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

527



My client is, I think, entitled to Austin 

relief, and there's actually an affidavit in the 

file here where Mr. Shaffer said he's also waiting 

for it.  But we're still in the situation that 

he's going to go up with an order on appeal which 

is insufficient because his lawyer did not file a 

59(e) motion after the order from the PCR court 

was entered.  

THE COURT:  Okay.  And what's the State's 

position on his entitlement to an appeal from the 

denial of the PCR?  

MS. MIMS:  The State, we would consent to 

applicant being entitled to a belated appeal 

pursuant you Austin.  However, we don't believe 

that it would be proper for the PCR court, Your 

Honor, to allow the order in the other PCR case to 

be redone based upon this PCR.  I don't think that 

Your Honor has the jurisdiction to be able do so. 

So we consent to an Austin on any other 

issue outside, including the issue of -- upon the 

59(e), we don't think it's proper.  

THE COURT:  So, in other words, I can't 

send it back for a -- I can't send it back to 

Judge -- Dickson, was it?  

MS. MIMS:  Yes.  
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THE COURT:  For him to rule on anything 

that was not addressed in the motion.  

MS. MIMS:  Right. 

THE COURT:  I think you're right about 

that, that all I can do is grant the appeal and 

let it go up. 

Is that your understanding as well,        

Mr. Falk?  

MR. FALK:  Yeah.  But you understand it's 

my client's argument that we're going to up on a 

defective order, that he wanted his counsel to, 

you know, ameliorate it somewhat by filing a 59(e) 

motion and make sure that all the issues that he 

felt were raised at the hearing would be covered 

on appeal. 

I mean, as I said, this case will look 

just like Fishburne.  It will not have the finding 

of fact, the conclusions of law in the order, and 

it did not address all the issue that were raised 

at the PCR hearing. 

But I'm just saying -- I mean, I don't 

disagree that you don't have the authority to do 

anything with Judge Dickson's order.  I doubt you 

even have the authority to allow him to file a 

belated 59(e) because I don't know if that exists. 
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But you understand my client's concern is 

that, you know, he's gone this far and he still 

might not get the remedy that he needs because 

we're going to get a deficient order on appeal.  

MS. MIMS:  And, correct me if I'm wrong, 

Mr. Falk, but, in Fishburne, I believe that the 

appellate court allowed -- remanded it back so an 

order could be filed, correct?  

MR. FALK:  That's right.  I mean, it did 

do that, but, you know, we have to -- 

THE COURT:  You have to jump through the 

hoops first.  

MR. FALK:  You got to jump through hoops.  

THE COURT:  And my feeling is that 

they're doing that more and more often, and have 

been pretty adamant that if it doesn't -- if an 

order doesn't address every issue raised, that 

they're going to send it back.  And they're not 

going to sift through it themselves.  They're 

going to send it right back.  It seems like an 

increasing frustration. 

So, again, I am fine to sign an order 

that he is entitled to the appeal of            

Judge Dickson's order denying PCR.  I just don't 

think that there's any further relief that you can 
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get at this point regarding a 59(e) motion. 

MR. FALK:  What's that?  

THE COURT:  Regarding a 59(e) motion.  

I understand there's an affidavit in the 

file. 

MR. FALK:  He's here. 

MS. MIMS:  Yes, we can put him on the 

stand, Your Honor.  

THE COURT:  Yes, that's perfectly fine.  

Come on up Mr. Shaffer. 

THE CLERK:  Raise your right hand.  Do 

you solemnly swear or affirm the testimony you 

give to this Court will be the truth so help you 

God?  

THE WITNESS:  Yes.  

THE CLERK:  Thank you.  State your name 

and spell your last name for the record.  Speak 

directly into the microphone.  

THE WITNESS:  Tristan Shaffer, 

S-h-a-f-f-e-r. 

WHEREUPON:  

TRISTAN SHAFFER, 

after having been sworn, testified as follows:

DIRECT EXAMINATION

BY MR. FALK:
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Q Mr. Shaffer, did you represent Mr. Twyman at the 

PCR hearing?  

A Yes, sir, I did.  

Q Was there any discussion about appealing that 

decision?  

A I don't have any recollection of it, but I'm 

certain that he wanted an appeal.  

Q And that's kind of a normal practice, isn't it?  

A Yes, sir.  

Q Was there a discussion about a 59(e) motion?  

A I don't recall any discussion at the time of 

the actual PCR.  I do recall a discussion after we 

got the order in.  After we got the order in, 

which -- I don't recall -- the attorney's general 

office indicated that they served me with the 

order.  I am not doubting that they did.  I was 

not aware of that until we acquired it a good bit 

of time later. 

Whenever I did become aware of it, I went to 

go see Mr. Twyman at the prison and I told him the 

issue.  I told him that his order was similar to a 

case of Fishburne, which I was the attorney on at the 

time.  I was doing the Fishburne order or Fishburne 

appeal at the time that we found this out.  I said, 

well, there's this issue that it may actually give you 
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some relief.  He said -- he took the position that it 

wouldn't give him any relief because I didn't file the 

59(e) at that time, but -- yeah. 

I mean, he did ask me, whenever I went to go 

see him, I do definitely recall him saying that there 

was a problem with not filing a 59(e) but that was 

after I had received the order and after the 

timeliness, based off the attorney general's office -- 

it would have been untimely to do an appeal at that 

point.  

Q Is Fishburne your case?  

A Yes.  

Q Okay.  So, the order that was issued in this case, 

do you think it -- I'm sure you're the foremost 

authority in this state on Fishburne orders, I guess.  

A Yeah.  It is very, very similar.  I have 

created one that is -- essentially, I underlined 

everything in the findings of fact and conclusion 

of law section that is essentially word for word 

what was in the Fishburne order. 

And it's basically -- outside of the last 

three or four sentences, maybe five or six sentences, 

it is word for word from Fishburne. 

There is a couple of comments in there.  

Those comments, I think, are pretty conclusionary at 
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the end in those last three or four sentences.  I 

don't think that they qualify as specific findings of 

fact. 

Q And they're going back.  But you would agree it's 

common practice to file appeals after PCR hearings. 

A Oh, yes.  Unless someone specifically tell 

you not to, you pretty much always file an 

appeal.  

Q You also started your testimony by saying you were 

pretty sure that you thought that he wanted to file 

appeal.  

A Yeah.  I mean, I have absolutely no doubt 

that he wanted to file an appeal.  

Q It's just that you don't have a specific 

recollection of the conversation.  

A That's correct.  

Q Okay. 

MR. FALK:  No further questions.  

THE COURT:  Miss Mims.  

MS. MIMS:  No further questions.  

THE COURT:  Thank you, sir.  You can step 

down.  

THE WITNESS:  Thank you. 

MR. FALK:  I'd like to call Mr. Twyman.  

THE COURT:  Okay.  
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THE CLERK:  Raise your right hand.  Do 

you solemnly swear or affirm the testimony you 

give to this Court will be truth so help you God?  

THE WITNESS:  Yes, ma'am.

THE CLERK:  Thank you.  If you could 

please speak directly into the microphone and 

state your name and spell your last name for the 

record.  

THE WITNESS:  Leslie Twyman, T-w-y-m-a-n. 

WHEREUPON:  

LESLIE TWYMAN, 

after having been sworn, testified as follows:

DIRECT EXAMINATION

BY MR. FALK:

Q Mr. Twyman, when this hearing started, I was, sort 

of, articulating what I thought the problem was, that 

you, sort of, are left without a remedy.  But, you 

know, those are my words.  So I want you to tell me, 

what are your concerns with about going forward with 

just Austin relief at this time?  

A My concerns is my -- 

Q You're going to have to speak up.  

A My concerns is my issues that I found on PCR, 

when we went to my PCR, going to the next court, 

that the court ain't going to listen to them 
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because there wasn't a 59(e) filed.  

Q So you're saying there were issues that were 

raised that weren't addressed in the order?  

A Yeah.  There was plenty of issues that were 

raised. 

Q So it's not that you're trying to add anything 

new.  It's just you think the order did not cover all 

the issues that were raised at the hearing?  

A No, it didn't.  

MS. MIMS:  Your Honor, may we pause and 

approach?  

THE COURT:  Sure.  

(Bench conference off the record.)

BY MR. FALK:  

Q I can't remember what the last question I asked 

you was, but what I was asking you, though, is that 

you thought that there were issues that were raised at 

the PCR hearing that were not addressed in the order.  

A Yes.  

Q And you had a conversation with Mr. Shaffer, 

right?  

A Yes.  

Q And you had asked him at that time to file a 

59(e); is that right? 

A That was after.  But I also wrote him, but he 
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never -- 

Q You got to get closer to the mic. 

A That was after, but I also wrote him.  

Q Okay. 

A And I called him on several occasions.  

There's no contact.  When I got -- when I wrote to 

the Supreme Court, I wrote them a letter, and they 

send him a copy of the letter that I wrote about 

the 59(e). 

Q Okay.

A There still was no response.  

Q All right.  What are the -- just give me an idea 

of some of the issues that you felt should have been 

covered in the order?  

A Like the summary judgment of the statement 

that she made when they asked her in the court.  

She made a tape saying that I was outside talking 

to two people.  And when she got to court, she 

lied and said she don't remember nothing like 

that.  And I've been trying to get that DVD for 

the longest, but the State never had give it to 

me.  

Q Are there other issues that you felt were -- 

A Just that would have helped me because that 

was two witness.  Even Mr. Beach too, you know 
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what I'm saying.  He never even went to go get 

them.  They lived right across from where the 

incident happened, that they said it happened.  

Q And those are issues that you were trying to raise 

in your PCR?  

A Yes.  Those issues I was trying to raised in 

my PCR.  It would have showed a different 

outcome.  

MR. FALK:  No further questions.  

THE COURT:  Miss Mims.  

MS. MIMS:  Yes, Your Honor.  

CROSS-EXAMINATION

BY MS. MIMS:

Q The issues that you spoke about briefly here, were 

those issues that were actually raised at the PCR 

hearing?  

A Yes.  It was mentioned in summary judgement 

that the DVD would show a different statement, 

yes.  

Q And you spoke about those issues with Mr. Shaffer? 

A Yes.  

Q Okay.  And this was?

A That was at the PCR hearing. 

Q Okay.  And you said you wrote him about filing a 

59(e) motion, correct? 
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A Yes, I did.  

Q And this was before he had given you the order? 

A This is before I got the order of dismissal.  

I wrote the Supreme -- I wrote him and then I 

wrote the Supreme Court because he never answer in 

months.  

Q So did you know that the court had denied your 

application? 

A No, I didn't know until the order.  When the 

order came in, everything was over with.  Then 

Shaffer came and told me about Fishburne and stuff 

like that.  And I asked him, did he file a 59(e), 

and he admitted that he didn't file a 59(e).  He 

even gave me a statement that he didn't file a 

59(e). 

Q Would you want him to file a 59(e) before you even 

knew if your order was dismissed?  

A I would tell him to file an 59(e) if they 

dismissed my order. 

Q Okay.

A That's what's in the letter specifically.  

Q Okay.  

MS. MIMS:  No further questions, Your 

Honor.  

THE COURT:  If this is the one I'm 
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remembering, it seems like there was a good bit of 

delay between the time of the hearing and the time 

the order came out.  And I think, in that interim, 

I saw that there was a letter from Supreme Court 

saying, basically, that he has written to inquire 

about the status of the order.  I can't remember 

who the letter went to saying, you know, what can 

you do help them gentleman?  I think that was this 

case.  Am I making that up?  

It looks like a letter to Daniel 

Shearhouse at the Supreme Court in November of 

2016.  And then on November 15, 2016, a letter 

from the Daniel Shearhouse to Mr. Shaffer.  I 

think, at that time, the order had still not been 

issued.  But it may be that the judge had maybe 

indicated what the ruling was going to be because, 

"It appears that the judge is going to rule 

against us, but it may take a little while."  And 

then I think there was a protracted period of time 

before the order actually came out. 

MS. MIMS:  Yes, Your Honor.  

THE COURT:  That was the feeling that I 

got.  

Anything else, Mr. Falk?  

MR. FALK:  No, Your Honor.  
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THE COURT:  You can step down, sir.  

THE WITNESS:  Thank you, ma'am.  

THE COURT:  Anything further from either 

party?  

MR. FALK:  No, Your Honor.  

THE COURT:  So I think he's entitled to 

the belated appeal and that's all I can really do 

at this point. 

The State is in agreement that he is 

entitled to the appeal, that's my understanding. 

MS. MIMS:  Yes, Your Honor.  

THE COURT:  And you-all are going to 

prepared an order to that effect?  

MS. MIMS:  We can, Your Honor.  

MR. FALK:  Can the order just address 

his -- saying that this Court has no jurisdiction 

to grant a belated 59(e) appeal -- I mean, 59(e) 

motion.  

THE COURT:  I don't have any problem with 

that.  Miss Mims is going to circulate the order 

to you at the same time she sends it to me, or 

before.  And so if there's any wording that you 

would like to add, you can certainly address it if 

it's not in the order and I'll take it up.  

MR. FALK:  Thank you.  
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THE COURT:  Okay.  Thank you.  

(The hearing was concluded.)
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            I, SHARON G. HARDOON, Official Circuit 
Court Reporter, III for the State of South Carolina at 
Large, do hereby certify that the foregoing is a true, 
accurate and complete Transcript of Record of the 
proceedings had and evidence introduced in the hearing 
of the captioned case, relative to appeal, in the 
Court of Common Pleas for Colleton County, South 
Carolina.

I do further certify that I am neither kin, 
counsel, nor interest to any party hereto. 

October 18, 2024 
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Sharon G. Hardoon, CSR
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STATE OF SOUTH CAROLINA 
COUNTY OF COLLETON 

Leslie Twyman, SCDC# 345787, 
Applicant, 

State ofSouth Carolina, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

__________ ) 

IN Tiffi COURT OF COMMON PLEAS 
FOURTEENTII JUDICIAL CIRCUIT 

Case No.: 2019-CP-15-0484 

" '.i'-: 
ORDER GRANTING RELIEF , ~ 
PURSUANT TO AUSTIN V. STATE!•= 
AND DENYING ALL OTHER ·., ,, ' 
GROUNDS 

This matter comes before the Court by way of an application for post-conviction relief filed 

by Applicant Leslie Twyman on June 24, 2019, asserting: he was denied the right to appeal the 

denial of his initial post-conviction relief action and he was entitled to further proceedings to 

address issues not ruled upon in the prior action. Respondent, the State of South Carolina made its 

Retnm and Partial Motion to Dismiss on July 1, 2020. An evidentiary hearing was convened on 

Jnly 20, 2022, at the Beaufort County Courthouse. Applicant was present at the hearing and 

represented by James F. Falk, Esquire. Assistant Attorney General Lauren Mims of South Carolina 

Attorney General's Office represented the Stat_e. Applicant testified on his own behalf, and called 

former post-conviction relief counsel,'Tristan M. Shaffer. 

This Court had before it a copy of the Colleton County"Clcrk of Court's records regarding 

the subject convictions, Applicant's records from the South Carolina Department of Corrections, 

Applicant's former post-conviction relief records, the current post-conviction relief application, 

Respondent's return, the trial transcript and appellate records. After a review of the evidence 

presented and the State's concession that Applicant is entiiled to a belated appellate review of the 

denial of his first-post conviction relief action, this Court grants Applicant the right to seek belated 

1 Austin v. Stale, 305 S.C. 453, 409 S.E. 2d 395 (1991) 

Page I of 10 

544



appellate review pursuant to Aus/in. However, this Court denies and dismisses the application on 

all remaining grounds. 

J. P1t0CEDURA..L HISTORY 

The records before this Court establish Applicant is presently confmed in the South 

Carolina Department of Corrections. The Colleton County Grand Jury indicted Applicant for first­

degree criminal sexual conduct and !bird-degree criminal sexual conduct (mental defect, mental; 

incapability~ etc.) (2010-GS-15-00849,_ Count I and Count 2). Harris S. Beach of the Colleton 

County Public Defender's Office represented Applicant. Assistant Solicitor Ben Shelton of the 

Fourteenth Circuit Solicitor's Office prosecuted the case. 

On April 18, 2011, Applicant proceeded ID a jury trial before the Honorable Perry M. 

Buckner, III, circuit court judge. The jury convicted Applicant as indicted, and on April 20, 2011, 

Judge Buckner sentenced Applicant to imprisonment for twenty-five years for first-degree criminal 

sexnal conduct and for ten years for third-degree criminal sexual conduct, with the sentences to be 

served concurrently. 

Applica11t':s Direct Appeal 

Applicant pur,ued a direct appeal, represented by Appellate Defenders Elizabelh Frnnklin-

Best and Susan B. Hackett from the South Carolina Comi:i:ii~sion on Indigent Defen_se-Office of 

Appellate Defense. On appeal, Applicant raised the following instances of trial court error: 

L The trial court judge erred when he did not grant appellant's motiOn for a directed 
verdict for criminal sexual conduct, 3'" degree because the language in the body of 
the indictment indicated that the state was proceeding under a theory that appellant 
"forcibly'' penetrated the accuser which negated the aggrava!(:d component of the 
CSC 3rd statute which also proscribes sexual conduct against persons who arc 
"mentally incapacitated."; and 

II. The trial court judge erred in not granting appellant's motion for a directed 
verdict because the accuser was not mentally defeciive or.incapacitated as defined 
under S.C. Code Ann. § \6-3-65l(e) or (f). 
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Following briefing and oral argument, the South Carolina Court of Appeals affirmed Applic;int's 

convictions and senfrnces ill an unpublished opinion. Stale v. Leslie Twyman, Unpub .. Op. No. 

2013-UP-325 (S.C_. Ct. App. filed July 17, 2013). The remittitur was returned to the circuit court 

on August 9,'2013. 

Applicant's Initial Post-Conviction Relief Actkm (2014-CP-15-0127) 

Applicant filed his first applicalion for post-conviction relief on February 11, 2014. In that 

application, Applicant alleged his imprisonment was nnlaw:ful based on; 

1. Ineffective Assistance of Trial Counsel; 
a. Trial Counsel only renewed motion for djrectcd verdict on 

third-degree criminal sexual conduct and not lirst-degree 
criminal sexual conduct 

b. Trial counsel should have objected to Solicitor leadiiig the 
witnesses 

2. Ineffective Assistance of Appellate Connsel; 
a. On third-degree criminal sexual conduct, more to be 

amended later. 

As requested relief, Applicant stated he was seeking to have his conviction and sentences vacated, 

a new !rial, or resentencing. 

Respondent made its return on August 20, 2014, requesting an evidentiary hearing, which 

was convened on October 29, 2014, before the Honorable Edgar W. Dickson. Applicant ,,ras 

represented by Tristan Shaffcr--Esquire. Trial connsel'and appellate counsel H;1cketl both teslilied 

al the evidentiary heariiig, as did Applicant. Following the evidcntiary hearing, Judge Dickson 

denied and dismissed the application with prejudice. The order was filed on December 21, 2015, 

and served on counsel for Applicant on March I, 2016. Applicant did not file an appeal. 

II. FACTS GIVING RISE TO TIIE CHARGES 

Jessie Mae Gooding was the State's first witness. She met Applicant through her 

church's outreach program and allowed Applicant and his wife to stay with her after they lost 
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their home. Applicant was staying at Gooding's home at the time of the incl dent. Gooding's 

son Conrad is a disabled, bedridden veteran also Jiving in the home. Victim lived down the 

street from Gooding, and would sometimes come to the house to sit with Conrad. Gooding 

got permission from Victim's mother before each visit, Gooding and would bring Victim 

back and forth from her house. ROA. pp. 40-43. Victim has anl.Q. of55 and is emotionally 

developed attheequivalenttoasixorscvcnycar old. ROA. p. 119, p. 121. 

On Aub'USt 212 2010, Gooding was away while Applicant 'was ho_me with Conrad. 

Applicant called Gooding on theed! phone and said a friend was picking him up at the house 

and he would have Victim sit with Conrad. Later, Victim's mother called Gooding and 

consequently, Gooding called Applicant and said Victim had made an accusation against 

him. Applicant denied theaccU5ation. Gooding went to Victim's house, where police were 

already interviewing Victim. Victim was upset and said she was feeling pain. ROA. pp. 44-

50. 

Victim's stepfather (Stepfather) testified that he was outside in the yard when Victim 

came running to the house and said "Marn ma, Mmnma, something happened to me down the 

street, this man attacked me." ROA. p. 65. Victim'~ Mother (Mother) testified Victim came 

home disturbed and too upset lo speak clearly - it took her ten minutes to cahn down. 

Stepfather called 911. Mother took Victim to the bathroom and saw white semen in her 

underwear. ROA. pp. 76-81. 

Victim testified that she was at home watching television when Applicant knocked on 

the door and asked her to watch Gooding's son. She went to Geoding's house and was 

watching a cartoon. Applicant said he wanted her to be a model. ·Then he unzipped Victim's 

pants and took a picture of her privates with a cell phone. Victim testified that Applicant put 
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his penis in her mouth, in her butt two times, and then in her "private part." Applicant 

threatened Victim bytellinghershecould go to jail ifshetold anyone what happened. Victim 

ran out the back door ail er Applicant blocked her from going out of the front door. She ran 

home and told her mother what happened. ROA. pp. 164-177. 

Applicant testified on his own behalf. He testified he was staying with Gooding 

because he and his wife had a bad drug habit. His i.vife went to jail because they had a 

domestic violence incident, and then they lost their apartment. Applicant confirmed that he 

called Gooding to let her know he was going to have Victim watch her son, but denied 

assaulting her. In his version of events; when he went to ask Victim to sit with Conrad, 

Stepfather answered the door. Victim's sister walked Victim half-way to Gooding's house 

and Applicant took her the rest of the way. According to Applicant, while they both smoked, 

they had a conversation about school, Victim said she was going to college. Applicant 

testified Victim complemented Applicant on a soil he wore previously. Applicant claimed 

Victim asked Applicant about his wife and their relationship. Applicant testified, "we was 

just talking cool, regular and stuff." ROA. pp. 259-260 (direct quote: ROA. p. 259, lines 20-

21). Applicant also testified that Victiin said she had inlerconrsc with her stepfather. ROA. 

p. 261, lines 1-4. 

III. CURRENT APPLICATION 

In his second and current application for post-conviction relief, Applicant claims 

entitlement to belated appellate review of his initial post-conviction relief action pursuant to Aus/in 

v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). He also claims entitlement to raise any issues not 

adequately addressed in the order denying his first PCR, alleging th& his prior PCR counsel failed 
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to file any necessary motions pursuant to Rule 59(e), SCRCP. Applicant attaches several exhibits 

to his post-conviction relief upplicmion, including an unfilcdpro se motio°' to alter or umend !he 

order denying his first application, corresp<Jndence he sent prior PCR counsel Shaffer, an affidavit 

from prior PCR counsel Shaffer acknowledging that Shaffer failed to file any post-trial mo lions or 

uppeals on Applicant's behalf, a letter Applicant sent the South Carolina Supreme Court, !lfld the 

response from the Court 

IV. Fll',"DINGSOFFACT A~D CONCLL'SIONS IWLAW 

This Court has had the opportunity to review the record in its entirely, and listen to !he 

testimony of witnesses and pass on their credibility. Sc! for!h below are !he relevant findings of 

facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 {1985). 

Belated Appeal pursuant to Austill v. Staie 

Successive applications such as tho one before this Court are disfavored. S.C. Code Ann. 

§ 17-27-90. However, Applicant alleges he was denied the right to appeal the dismissal of his 

previous post-conviction relief application. Inherent in this allegation is a claim that former post­

conviction relief counsel was ineffective. The Sixth Amendment right to effective assistance of 

counsel does not extend to state post-conviction relief actions. Coleman v. Thompson, 501 U.S. 

722_, {19Jl). Therefore, "the contention that prior PCR counsel was ineffectiVe 'is not per se a 

'sufficient reason' warranting a successive PCR'application under [S.C. Cocle Ann.]§ 17-27-90." 

Aice v. Stale, 305 S.C. 448, 451, 409 S.E.2d 392, 394 (1991). 

The only recognized exception to the rule barring claims of ineffective assistance ofpost­

conviction relief counsel is found in Aus/in v. Stale, 305 S.C. 453, 454, 409 SE. 2d 395,396 

(1991). Aus/in provides for a belated appeal where prior post-conviction relief counsel fails to 

timely appeal the denial of the application. Id at 454,409 S.E.2d at 396; see S.C. Code Ann.§ 
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17-27-100 (right to appeal final judgment by post -conviction relief court). But Aus/in "is limited 

to its particular factual situation." Aice, 305 S.C. at 452, 409 S.E.2d at 394} Pursuant to Austin, 

an evidentiary hearing may be conducted in regards to a successive post-conviction relief 

application "on the issue of whether in fact the petitioner requested and was denied an opportunit)' 

to seek appellate review." Ausrin, 305 S,C. al 454, 409 S.E.2d at 396. "If the circuit court finds 

that the petitioner never in fact sought discretionary revie,y, !he petitioneimay appeal that finding.'' 

Id. al 455,409 S.E.2d at 396. Ausrin,,thereforc, allows an applicant to petition the Supreme Court 

of South Carolina for discretionary review of the dismissal of his initial post-conviction relief 

application, and may do so outside of the ordinary time limits for bringing such au appeal. 

In the present case, it is apparent from the record and testimony before this Court that 

Applicant desired appellate review from the denial of his initial post-conviction relief action. 

Accordingly, this Court finds Applicant is entitled to file a notice of appeal seeking belated 

appellate review of the denial of his initial post-conviction relief action pursuant to Austin. 

Failure to File a 59(e) Motfrm and Sufficiency of Prior Order 

Applicant also alleges that priot post-conviction relief counsel was ineffective for foiling 

to file a Ruic 59(c) motion, and asks !his Court to addre~s allega_!ions that he maintains were not 

answered \lr were improperly addressed in the Ordcr'dismissing his first post-conviction relief 

action. In supp\lrt of this argwnent, Applicant relied upon Fishburne v. Srate,, 427 S.C. 505, 516, 

832 S.E.2d 584, 589-90 (2019), arguing that the lower court order of his first post-conviction relief 

' Alce was issued in conjunction with Aus/in, limiting !he reach of Austin and holding ''that \lnce a 
PCR applicant obtains a complete adjudication on the merits of his original application, including 
an appeal, he may not make successive applications based on ineffective assistance of prior PCR 
counsel." 305 S.C. at 454 n.1, 409 S.E.2d at 396 n.l. 
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action did not adequately address the al!egatiOns first raised al !he hearing ... This Court denies 

relief on this claim and declines to address sufficiency of the initial post-conviction relief court's 

order issued by a separate circuit court judge. 

As noted above, the Sixth Amendment right to effective assistance of counsel does not 

extend to state post-conviction relief actions. Coleman v. Thompson. 501 U.S. 722, (1991). 

Therefore, "the contention that prior PCR cotmSel was ineffective is not per sea 'sufficient reason' 

warranting a successive PCRapplica!ion under [S.C. Code Ann.]§ 17-27-90." Aice v. Stale, 305 

S.C. 448,451, 409 S.E.2d 392, 394 (1991). Accordingly, this Court denies relief on the allegation 

(hat prior PCR counsel was ineffective for failing to file a proper 59(e) motion, as this is not a 

cogni7.able claim upon which relief can be sought. 

However, In Fishburne v. Slate, our Supreme Court remanded a matter back to the post­

conviction relief court when it determined PCRcouru.el failed to ensure al\ issued were adequately 

addressed in the order of dismissal. Fishburne v. State, 427 S.C. 505, 516, 832 S.E.2d 584, 589-

90 (2019), reh'g denied (Sept. 27, 2019) ("IIoWever, because the United States Constitution's 

Sixth Amendment guarantee to a defendant's right to effective assistance of counsel is engraiiied 

in PCR cases, we cannot continue to permit a party's procedural shortcoming----such as the failure 

to file a Rule 59(e) molion---to prevent this Coirrt from remanding claims ofineffectiVe assistance 

of cowisel when the PCR court's order docs not comply with section 17-27-80 ... We remand to 

the PCR court for the issuance of a supplemental order setting forth findings of fact and 

conclusions of laW on the PCR ground that was not addressed in the original order."). However, 

the Supreme Court did not extend the right lo remand based on an incomplete order or lo address 

insufficiency in a piior post-conviction relief to circuit court judges who are reviewing a successive 

post-conviction relief action. In Fishburne, the South Carolina Supreme Court remanded the post-
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conviction relief action back to the original post-conviction relief judge for a sufficient order. Here, 

Applicant is seeking lo have one circuit court judge determine whether the work of another circuit 

court judge is proper while seeking the order be overruled, which is wholly improper. Accordi°iigly, 

the claim ofinsufficiency of the order cannot be before this Court as this Court does not have the 

authority to set aside the order of anoU!er circuit court judge. See Cook v. 'Taylor, 272 S.C. 536, 

252 S.E.2d 923 (1979); Enoree Baptist Churt:h v. Fletcher, 287 S.C. 602,604,340 S.E.2d 546, 

547 (1986).'Therefore, this court will not address ;my claims of insufficiency of Applicant's prior 

post-conviction relief order. 
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V. CONCLUSIO:'. 

Based on all !he foregoing, this Court fmds Applicant is entitled to seek belated appellate 

review of the denial of his initial post-conviction relief action pursuant to Austin, but denies relief 

for any other allegations. Applicant's current PCR co wise! is instructed to file a Notice of Appeal 

with the South Carolina Supreme Court pursuant to Rule 243, SCA CR, 

Tliis Court notes Applicant must file and serve a notice of appeal ·within thirty days from 

!he receipt of this order by cowisel ofrecord to secure the appropriate appellate review. See Rule 

203, SCACR. Rule 71.l(g), SCRCP, provides if the applicant wishes to seek appellate revieW, 

post-conviction relief cowisel must serve and file a Notice of Appeal on the Applicant's behalf. 

Applicant is directed to South Carolina Appellate Court Ruic 243 for appropriate procedures for 

appeal. 

IT IS THEREFORE ORDERED: 

I. Applicant remain in the custody of the South Carolina Department of Corrections; and 

2. Applicant is'granted the right to seek a belated appellate review of the denial of his 
initial post-conviction relief action (2014-CP-15-00127) pursuant to Aus/in. 

AND IT JS SO ORDERED this dayof M 
l~C,,.J;:.. 

ICR!ST!F:CURTIS 
Presiding Judge 
Third Judicial Circuit 
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ISSUES PRESENTED 

1. 

Whether the PCR court correctly found petitioner was entitled to a belated PCR appeal 

pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), where defense counsel 

candidly admitted petitioner wanted him to file an appeal, he neglected to file that appeal, and 

the state conceded petitioner was entitled to Austin relief? 

2. 

Whether this Court should remand petitioner's case to the PCR court where the circuit 

court determined it did not have the authority to order the remand where former PCR counsel 

admitted his deficiency in failing to a Rule 59( e) motion to reconsider even though the PCR 

order failed to make specific findings of fact and conclusions of law in accordance with S.C. 

Code Ann. § 17-27-80 since a remand is proper in these circumstances pursuant to Fishburne v. 

State, 427 S.C. 505,515,832 S.E.2d 584,589 (2019)? 
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STATEMENT 

Petitioner was indicted at the April 14, 2011 term of the Colleton County grand jury for 

the offenses of criminal sexual conduct in the first-degree and criminal sexual conduct in the 

third-degree. Both counts pertained to the same alleged adult victim, J.F., for an alleged sexual 

assault that occurred on August 31, 2010. App. 523-524. 

The first-degree criminal sexual conduct indictment alleged petitioner committed a sexual 

battery while luring the mentally challenged victim into his home under false pretenses while 

kidnapping her. The third-degree criminal sexual conduct charge alleged that petitioner 

committed a sexual battery upon the same victim while knowing, or where he should have 

known, the victim was mentally "defective" in violation of S.C. Code Ann. § 16-3-654 (1 )(b ). 

App. 523-524. 

The trial 

Petitioner's case was called to trial on April 18, 2011, before the Honorable Perry M. 

Buckner, III, and a jury. Harris Beach of the Colleton County public defender's office 

represented petitioner. Ben Shelton was the assistant solicitor prosecuting the case. App. 1. 

Jesse Mae Gooding was an elder at the New Beginnings World Ministry church. 

Gooding testified that they did "outreach" to help people who were homeless. Gooding lived 

with her son, Conrad, who was a disabled veteran with brain damage. One of her neighbors was 

the alleged victim in this case - J.F. App. 68, I. 3 - 70, I. 10. Gooding said it was common for 

her to have "children and other people" come and sit with her disabled son, Comad at her house. 

App. 70, II. 11-14. 

Petitioner and his wife came to live with Gooding for a time in 2010. Gooding offered 

that petitioner's marriage was "on the rocks." Gooding remembered that petitioner would drive 

2 

557



the van to church and that J.F. would ride with them. Gooding maintained that one on occasion 

petitioner asked her how old J.F. was, and "I told him she was eighteen." App. 71, I. 23 - 72, I. 

4. 

On August 21, 2010, Gooding was not at home while petitioner stayed there with Conrad. 

Later that day, Gooding testified that J.F.'s mother called her and told her of the accusation J.F. 

had made against petitioner. Gooding called petitioner to tell him about the accusation: "You're 

being accused of messing with J." Petitioner responded: "I didn't do anything." App. 72, I. 18 -

75, I. 25. 

Gooding said she then drove to the house where J .F. lived, and the police were already 

there. Gooding recalled J .F. being upset, and she went to the hospital in Charleston with J.F. and 

her family so J.F. could be examined. App. 76, I. 3 - 77, I. 23. 

J.F.'s mother, Caroline, testified that after she learned of the accusation that "I told her

that she carmot take no (sic) shower or a bath. So that whatever happened, you know, evidence 

would be leave (sic) right there." App. 108, II. 107, I. 15 - 108, I. 9. Caroline claimed she saw 

"white semen" . . . "in her vagina," and she told Ms. Gooding to "save the clothes." App. 108, 

II. 12-25.

J.F., was found competent by the trial judge to testify at trial. App. 185, I. 20 - 190, I. 9.

Then, in the presence of the jury, J.F. testified and said petitioner asked her "to watch Ms. 

Gooding's son" that day. She went to Ms. Gooding's house and she claimed petitioner told he 

wanted her to "model" for him, and he took photographs on his phone of her "private part," and 

"my butt." J.F. also maintained that petitioner then had oral and anal sex with her. J.F. testified 

petitioner then tried to stop her from leaving but she got out of the house through the back door 

and ran home. App. 195, I. 4 - 203, I. 24. 
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There was no DNA evidence implicating petitioner in the crime. App. 170, L 5 - 178, L 

20; 179, L 17 - 180, L 6. The nurse at the hospital, Maria Flynn, testified J.F.'s injuries were 

consistent with a sexual assault and "some sort of blunt force trauma." App. 266, L 5 - 267, L 

16. 

The state offered Carol Marks, a special education teacher of the alleged victim, J .F ., 

without objection as an expert in special education/special needs education. App. 143, L 18 -

147, L I. Marks then testified J.P. had an IQ between 50 and 70. Marks said J.F.'s "overall IQ is 

about a 55." App. 147, IL 5-17. 

Detective Jodi Taylor of the Colleton County Sherriffs Department testified she tried to 

interview petitioner about the accusation. The solicitor then asked Taylor about whether 

appellant gave her a statement after she gave him Miranda warnings, and Taylor responded, 

without objection, "He would not - he refused to sign and waive his rights and make a 

statement." App. 221, IL 4-13. 

In moving for a directed verdict, defense counsel Beach argued the state had failed to 

provide evidence that J.P. was a mentally deficient person within the meaning of the statute. 

"They have gone to great lengths to try to portray this as a non-consensual act with someone who 

is mentally deficient" and that the third-degree CSC charge seemed to allege a "consensual sex 

[act] with a person who is mentally deficient." Defense counsel asked the judge to direct a 

verdict "in regard to CSC in the third-degree." The judge denied the motion. App. 269, I. 21 -

276, L 10. 

Petitioner testified in his own defense. Petitioner said that he called Gooding to let her 

know that he was going to have J .F watch her son Conrad. Petitioner testified that when he went 

to ask J.P. to sit with Conrad, her stepfather answered the door. Petitioner said everything was 

4 
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normal with the stepfather and J.F. apart from J.F. asking him about his relationship with his 

wife. During this same conversation she told petitioner that she had been having sex since she 

was sixteen, and that she had sex with her stepfather. Petitioner did not believe J.F., and he 

testified that he told her that he was "cool" with his wife. Petitioner denied ever touching J.F. in 

a sexual manner or having sex with her. App. 286, I. 6 - 289, I. 5. 

In his closing argument, defense counsel Beach told the jurors: "There's evidence that J. 

had sexual intercourse with someone that day. She is eighteen years old. She obviously had 

sexual relations with someone. Was it coerced? The lady from MUSC said they could not 

conclusively say that it was coerced or it wasn't coerced. They could say that there was some 

discoloration, but they can't even say it was coerced." App. 313, II. 7-17. Beach reminded the 

jury that petitioner testified he did not sexually assault J.F. and that there was no DNA match to 

petitioner. App. 308, I. 10- 309, I. 21. 

The solicitor argued that petitioner "lured" J.F. under false pretenses to Gooding's house, 

and that he forcefully had sex with her. The solicitor reminded the jury that J.F. 's mother said 

she found semen in her underwear. 9-1-1 was called, and the solicitor claimed the evidence 

showed that J.F. was mentally defective and that petitioner having sex with her was in violation 

of the law/ App. 316, I. 24-324, I. 15. 

The jury convicted petitioner of criminal sexual conduct in the first-degree and criminal 

sexual conduct in the third-degree. App. 348, I. 24 - 349, I. 7. Judge Buckner sentenced 

petitioner to twenty-five years' imprisonment for criminal sexual conduct in the first-degree and 

ten years' concurrent for criminal sexual conduct in the third-degree. App. 366, II. 1-14. 

Petitioner was represented on direct appeal by appellate defender Elizabeth Franklin-Best 

and then by appellate defender Susan Barber Hackett after counsel Franklin-Best left the Office 
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of Appellate Defense. The Court of Appeals affirmed petitioner's convictions on direct appeal. 

App. 368-370. 

PCR 

Petitioner then filed an application for post-conviction relief on February 11, 2014. App. 

371-376. The state filed a return dated August 21, 2014. App. 377-382.

An evidentiary hearing was then convened on October 29, 2014, before the Honorable 

Edward W. Dickson. Tristan Shaffer represented petitioner, and Ashleigh R. Wilson was the 

assistant attorney general. App. 384. 

At the beginning of the PCR hearing, counsel Shaffer told the judge that petitioner was 

alleging ineffective assistance of appellate counsel for failing to brief that a directed verdict 

should have been granted on the charge of criminal sexual conduct in the first-degree. Counsel 

argued that there was no evidence that the alleged victim was inveigled by petitioner into coming 

to the Gooding home or that petitioner kidnapped her. App. 388, I. 5 -396, I. 19. 

PCR counsel also said that trial counsel was ineffective for giving deficient legal advice 

as to the plea offer prior to trial by telling petitioner that the "CSC first will likely get thrown out 

later on." Petitioner relied on that advice to his detriment. App. 388, I. 5 - 396, I. 19. 

In addition, PCR counsel argued trial counsel was ineffective for failing to object to the 

alleged victim's mother's testimony that she thought semen was present in the alleged victim's 

underwear, and for failing to argue that the alleged victim's avoidance of eye contact was 

consistent with her not telling the truth. App. 388, I. 5 -396, I. 19. 

Susan Hackett then testified that she took over petitioner's appeal from former appellate 

defender Elizabeth Franklin-Best. Hackett was only on the case after it was briefed, and she 

testified that she had no ability to modify or change the issues raised by prior appellate counsel. 
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ARGUMENT 

1. 

The PCR court correctly found petitioner was entitled to a belated PCR appeal pursuant 

to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), where defense counsel candidly 

admitted petitioner wanted him to file an appeal, he neglected to file that appeal, and the state 

conceded petitioner was entitled to Austin relief. 

As seen, PCR counsel Shaffer signed an affidavit, and he testified at the PCR hearing 

that petitioner wanted him to file a notice of intent to appeal from the order denying him PCR 

relief. Shaffer candidly admitted that he neglected to file a Rule 59(e) motion that was necessary 

given the inadequate PCR order denying relief, and he also failed to file a notice of intent to 

appeal the order of dismissal as requested by petitioner. 

Petitioner is respectfully entitled to a belated PCR appeal pursuant to Austin v. State, 

305 S.C. 453, 409 S.E.2d 395 (1991), under these circumstances. The PCR court in this case 

correctly granted petitioner Austin relief, particularly since the state consented to it. 
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which was the subject of appellate counsel's brief at the Court of Appeals. Thus, even if 

appellate counsel won petitioner's appeal, it would not have done petitioner any practical good. 

Further, it was brought out during the PCR hearing through former appellate counsel that 

trial counsel should have argued during his directed verdict motion that there was no evidence 

the alleged victim submitted to a sexual assault because of being kidnapped or confined. This 

directed verdict motion should have been made at trial, and again on appeal if it was 

unsuccessful at trial. 

The order of dismissal in this case did not contain any specific findings of fact and 

conclusions of law as to several viable PCR issues as seen supra. These findings of fact and 

conclusions of law were mandated by the PCR statute, South Carolina Code Section 17-27-80.l 

In Fishburne v. State, 427 S.C. 505, 512, 832 S.E.2d 584, 587 (2019) and Simmons v. 

State, 416 S.C. 584, 592, 488 S.E.2d 220, 225 (2016), this Court still found extraordinary 

circumstances could warrant a remand for specific findings of fact and conclusions of law even 

where PCR counsel did not file a Rule 59(e), SCRCP motion to alter or amend the defective PCR 

order. 

This Court noted in Fishburne that: 

[W]e acknowledge our prior decisions have been somewhat
inconsistent as to whether a Rule 59( e) is required to preserve an
applicant's request to remand to the PCR court for the
consideration of particular issues in which the PCR court failed to
make sufficient findings of fact and conclusions of law. . .
[b ]ecause the United States Constitution Sixth Amendment
guarantee to a defendant's right to effective assistance of counsel
is ingrained in PCR cases, we cannot continue to permit a party's

In Marlar v. State, 375 S.C. 407, 408, 653 S.E.2d 266, 267 (2007), decided prior to petitioner's 
PCR hearing, but before the present appeal, this Court held that where an order of dismissal did 
not contain adequate or specific findings of fact and conclusions of law, defense counsel had a 
duty to review the order and to file a Rule 59( e ), SCRCP motion to alter or amend under those 
circumstances. 

14 

569



procedural shortcomings-such as the failure to file a Rule 58(e) 
motion-to prevent this Court from remanding claims of 
ineffective assistance of counsel where the PCR court's order does 
not comply with section 17-27-80. 

Fishburne v. State, 427 S.C. at 515-16, 832 S.E.2d at 589. 

Since the initial PCR order in this case was wholly lacking as to specific findings of fact 

and conclusions of law as mandated by the statute, and since petitioner has done his due 

diligence throughout in pointing out specific post-conviction relief issues that had been raised 

but not ruled upon, petitioner respectfully submits the interests of justice dictate that petitioner's 

case should be remanded to the post-conviction court with instructions for that court to make 

specific findings of fact and conclusions of law as mandated by S.C. Code § 17-27-80. See 

Fishburne v. State, 427 S.C. at 515-16, 832 S.E.2d at 589 (2019). 
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CONCLUSION 

This Court should grant the Petition for Writ of Certiorari and remand petitioner's case to 

the PCR court for specific findings of fact and conclusions of law on the PCR issues raised 

during the 2014 PCR hearing. In the alternative, if a remand is not practicable, petitioner 

respectfully requests that this Court grant him a new PCR hearing. 

This 21st day of March, 2025. 
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INDICTMENTSTATE OF SOUTH CAROLINA)

' ' ' 1
• p

I2010GS1 500849COUNTY OF Colleton )
;

At a Court of General Sessions, convened on April 14, 201 1 , the Grand Jurors of
Colleton County present upon their oath: •

i-

;COUNT 1:

Criminal sexual conduct - First degree

\
That in Colleton County, South Carolina, on or about August 21, 2010, the Defendant, Leslie Twyman, did commit

a sexual battery upon the victim, Jessica Fredericks, and that the Defendant committed the sexual battery upon the

Victim while the Defendant did also kidnap forcibly confine, rob, extort, burglarize or commit any other similar

offense or act upon the victim, to wit; the Defendant did lure the mentally challenged victim into his home by false

pretense and/or did forcibly prevent her from leaving; all in violation of Section 15-3-652, Code of Laws of South

Carolina, (1976), as amended.

i.

r

I
I

r

COUNT 2:

r

Criminal sexual conduct - Third degree: Mental Defect. Mental Incapability. Etc. f.
I
!

sThat in Colleton County, South Carolina, on or about August 21, 2010, the Defendant, Leslie Twyman, did commit

I
a sexual battery upon the victim, Jessica Fredericks, with knowledge or reason to have knowledge that the victim \

was mentally defective, mentally incapacitated or physically helpless, to wit: the Defendant did force sexual I
r-

f
intercourse upon the mentally disabled victim; all in violation of Section 16-03-654(1Xb), Code of Laws of South

Carolina, (1976), as amended.
r
I
i;

i
Against the peace and dignity of the Jtate, and contrary to thd Statute in such case made and provided.

0r /
t

Isaa< M. Stone, III

Solicitor
y

i

-//
?:> ta

/•
// LU

C

I
t

I:
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DOCKET NO. 2010GS1 500849
WITNESSES

J. Taylor

The State of South Carolina

County of Colleton

COURT OF GENERAL SESSIONS

April Term 2011

k
ARREST WARRANT NUMBER

M 103371

THE STATE
\

August 27, 2010
VS.J.

ACTION OF GRAND JURY
p
n

TRUE BILL mn
too

Js-r:

Leslie Twyman

o
TO m

togIndictment for
« CO

si
	

:

h/ao/h
a. 	VW/

s «"=COUNT 1:

Sex / Criminal sexual conduct • First Degree o—*
cn °*<
<n jo

*•

cr

SC Code: 16-03-0652
CDR Code:0160

COUNT 2:
Sex / Criminal sexual conduct - Third Degree

(Mental Defect, Mental Incapacity, Etc.)
SC Code: 16-03-0654(1 )(b)

CDR Code: 0162
Amended Indictment: April 14, 2011	

INDICT
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I

STATE OF SOUTH CAROLINA)?^ $ ju* **3filDICTMENT
)

s10QS1500849COUNTY OF Colleton )
r

'

At a Court of General Sessions, convened on January 24, 2011, the Grand
Jurors of Colleton County present upon their oath:

Sex / Criminal sexual conduct - First degree

I

i

;That in Colleton County, South Carolina, on or about August 21, 2010, the Defendant, Leslie Twyman, did commit I-
i

a sexual battery upon the victim, Jessica Fredericks, and the victim did submit to sexual battery while also the victim i,

!
of forcible confinement, kidnapping, robbery, extortion, burglary or any other similar offense or act, to wit; the

Defendant did lure the mentally challenged victim into his home by false pretense and did prevent her from leaving;

all in violation of Section 16-3-652, Code of Laws of South Carolina, (1976), as amended.

I

5-.

f

'

t

I
'

I

t

i
I

I
1
r

;;
:

i
Against the peace and dignity of the State, and contrary to the^tatute in such case made and provided.

:r

t;

i
Isaa< M. Stone

Solicitor
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r
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DOCKET NO. 2010GS1 500849
WITNESSES

J. Taylor

The State of South Carolina

County of Colleton
f

t

COURT OF GENERAL SESSIONS

January Term 2011

i
ARREST WARRANT NUMBE

M103371

m.THE STATE

% 91August 27, 2010
VS.

s;

ACTION OF GRAND JURY

13
TRUE Leslie Twyman

•r
£

Date:

VERDICT Indictment for

Sex / Criminal sexual conduct - First degree

SC Code: 16-03-0652
CDR Code:0160

Foreperson ofPetit Jury
Date:

INDICT

mnpw
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INDICTMENTSTATE OF SOUTH CAROLINA)

COUNTY OF Colleton
)

I-2010pS 1500849) h

S:
..

At a Court of General Sessions, convened on October 28, 2010, the Grand
Jurors of Colleton County present upon their oath: :

?Sex / Criminal sexual conduct - Thfrd degree

i
That in Colleton County, South Carolina, on or about August 21, 2010, the Defendant, Leslie Twyman, did commit

a sexual battery upon the victim, Jessica Fredericks, with knowledge or reason to have knowledge that the victim

was mentally defective, mentally incapacitated or physically helpless where aggravated force or aggravated coercion

was not used, to wit: the Defendant did forcefully penetrate the victim with his penis; all in violation of Section 16

03-654, Code of Laws of South Carolina, (1976), as amended.

:

I

I
L
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r

i
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f
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:

\

I

i-

Against the peace and dignity of the Slate, and contrary to the statute in such case made and provided.
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Solicitor
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