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    CASE HISTORY 4

P R O C E E D I N G S

  (Whereupon, the following proceedings started at 9:44 a.m.)  

     THE COURT:  This is the State of South Carolina versus

Mark Hamilton, 1992-GS-10-1680.  

(Court and clerk confer regarding video feed.)

     THE COURT:   All right.  He was convicted on the offense

of murder --  

(Pause.)  

     THE COURT:  -- on June 16th of 1993, and sentenced to

life.  He had successive appeals, which were affirmed, as well

as post-conviction relief action that was affirmed and denied

back in -- around 1998.  He made a pro se request for re-

sentencing, which was filed December 3rd of 2019.  And he saw

that pursuant to Aiken V. Byars.  

(Pause.)  

     THE COURT:  And on August 22nd of 2023, Judge Price

appointed Ms. Blazer to represent Mr. Hamilton.  Ms. Shealy is

appearing for the State.  

This -- 

     MS. SHEALY:  Your Honor --  

     THE COURT:  I'm sorry.  

     MS. SHEALY:  I'm just going to point out for the Court,

Will Hampton is here, and he'll actually be doing the

presentation, but I'm here with him.  

     THE COURT:  And Mr. Hampton is with --  
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    CASE HISTORY 5

     MS. SHEALY:  The Solicitor's Office.  

     THE COURT:  Okay.  

     MS. SHEALY:  He's one  of our newer attorneys.  

     THE COURT:  Okay.  Thank you.  

     MR. HAMPTON:  Good morning, Your Honor.  

     THE COURT:  Good morning.  

Ms. Blazer, is there anyone assisting you?  

     MS. BLAZER:  No, ma'am, Your Honor.  Thank you.  

     THE COURT:  You're welcome.  

(Pause.)  

     THE COURT:  Originally, Judge Price was assigned to hear

this case by Justice Beatty on June 27th of 2023.  The case

was subsequently assigned to this Court on March 1st of 2024. 

(Pause.)  

     THE COURT:  And the State filed this response to the

defendant's motion and requested re-sentencing on March 12th

of 2025.  And the Defense filed its response on April 3rd of

2025.  

(Pause.)  

     THE COURT:  At the time of Mr. Hamilton's conviction, he

was 17 years old.  He was indicted on March 2nd of 1992.  And,

again, he was sentenced June 16th of 1993, by Circuit Judge,

at that time, Luke M. Brown.  

(Pause.)  

     THE COURT:  And he's had two Post-conviction Relief
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    CASE HISTORY 6

Actions, both of which were denied in 1998 and 2004.  

(Pause.)  

     THE COURT:  It is State's position, based on their filing

of 3/12/25, that Mr. Hamilton is not entitled to an Aiken

hearing, because under the sentencing scheme when he was

convicted and sentenced there was a possibility for parole in

South Carolina.  It was not as the current statute, which has

been amended, which is life without parole.  And that he was

eligible for parole after a period of 20 years.  And they're

seeking a dismissal.  

In Response, which was filed on April 3rd of 2025 --  

(Pause.)  

     THE COURT:  And I don't think I'm reading anything in the

defendant's response that contests the applicability of the

statute.  

Am I incorrect, Ms. Blazer?  You're arguing that he

should just be released because of a host of factors that have

taken place, subsequent to his conviction?  

     MS. BLAZER:  Well, I think the argument, Your Honor, is

that -- you're right, in terms of how Aiken V. Byars is

framed, and how the statute, as of 1991 was framed, he is

parole eligible.  And so the State's argument appears on its

face to have merit.  

With that said, my argument rests on the notion of what a

de facto life sentence is, and the --  
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    7

     THE COURT:  Because -- has he had parole hearings?  

     MS. BLAZER:  Yes, ma'am.  He's had seven.  

     THE COURT:  How many --  

He has had seven?  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  When was his last parole hearing?  

     MS. BLAZER:  March 12th.  

     THE COURT:  And has the Parole Board in any way ruled

that he's ineligible for parole?  Or have they -- has his

parole simply been denied based on --  

     MS. BLAZER:  There is --  

     THE COURT:  -- the factors that they apply?  

     MS. BLAZER:  So there is a pro forma response that each

parolee receives, and there is no mechanism for the Parole

Board to say you are not eligible.  They simply reject or

accept the parole.  

     THE COURT:  Uh-huh.  

     MS. BLAZER:  They -- he's certainly been given the parole

hearings, which reflects a belief by the lawyer at parole that

he is eligible to have a hearing.  

     THE COURT:  Well, I think that, you know, laws cannot be

retroactive in their application if they enhance a penalty. 

So they would have to apply the law that was in place at the

time he was convicted; correct?  

     MS. BLAZER:  Right.  Yes, ma'am.  
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  MR. HAMPTON 8

     THE COURT:  Which made him parole eligible?  

     MS. BLAZER:  That's right.  

     THE COURT:  Okay.  And so when is his next parole

hearing?  

     MS. BLAZER:  Two years from this most recent one.  

     THE COURT:  And so when was his most recent one?  

     MS. BLAZER:  March 12th of this year.  

     THE COURT:  So he had a parole hearing March 12th?  

     MS. BLAZER:  Yes, ma'am. 

     THE COURT:  And that was denied?  

     MS. BLAZER:  Yes, ma'am.  

(Pause.)  

     THE COURT:  And he has been continuously incarcerated

since his conviction?  

     MS. BLAZER:  Yes, ma'am.  That's just shy of 34 years.  

     THE COURT:  Okay.  So I think from a procedural

standpoint, I need to hear from the State on their motion --  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  -- to dismiss, and then I'll allow you to

respond.  

Yes, sir. 

     MR. HAMPTON:  Good morning, Your Honor.  

     THE COURT:  Good morning.  

     MR. HAMPTON:  May I approach?  I have a copy of our

motion, as well as all of the case law that we have.  
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  MR. HAMPTON 9

     THE COURT:  I have it.  

     MR. HAMPTON:  Okay.  Thank you.  

Your Honor --  

     THE COURT:  Yeah.  I have it -- you mean -- you're

referring to your memo, correct?  

     MS. BLAZER:  Yes.  I just have a copy of all the case

laws.  

     THE COURT:  Yeah.  I have your memo.  Yeah.  

     MR. HAMPTON:  Okay.  Good morning.  

This is a -- this is regarding a murder which occurred in

1991.  Mark Hamilton, along with three other co-defendants,

attacked the victim as he was walking in his own neighborhood

to his friend's house.  And trial testimony in 1993 shows that

Mark Hamilton was an instigator in the incident.  

As Your Honor has already previously stated, the Statute

in 1991 states a person who was convicted of or pleads guilty

to murder must be punished by death or by imprisonment for

life.  It is not eligible for parole until the service of 20

years.  As Your Honor stated previously, again, that penalty

has changed, however, the 1991 statute applies in this matter. 

The defendant's Motion for Re-sentencing comprises from

his two filings in 2019 and 2023 on the basis of case law from

Miller versus Alabama and Aiken V. Byars.  And these provided

protections for juvenile offenders and any possible violations

of the Eighth Amendment.  And the Supreme Court of South
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  MR. HAMPTON 10

Carolina in Aiken laid out a five-factors test which could be

determined and see if their transient immaturity should be

considered to a sentence of life without the possibility of

parole.  Aiken versus Byars also made the determination this

applied retroactively as well.  Miller versus Alabama, from

the Supreme Court of the United States, was ruled in 2012;

Aiken versus Byars in 2014.  

And then, subsequently, in 2016, Montgomery versus

Louisiana extended the analysis of Miller and has been upheld

in case law in the South Carolina Court of Appeals.  

Your Honor, I would like to read a quote from Montgomery

versus Louisiana, which states:  

"Giving Miller retroactive effect, moreover, does not

require states to relitigate sentences, let alone convictions. 

In every case where a juvenile offender received mandatory

life without parole, the State may remedy a Miller violation

by permitting juvenile homicide offenders to be considered for

parole, rather than by re-sentencing them.  Allowing those

offenders to be considered for parole ensures that juveniles

who crimes reflected only transient immaturity and who have

since matured, will not be forced to serve a disproportionate

sentence in violation of the Eighth Amendment.  Extending

parole eligibility to juvenile offenders does not impose an

onerous burden on the states, nor does it disturb the finality

of state convictions.  Those prisoners who have shown an
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  MR. HAMPTON 11

inability to reform will continue to serve life sentences. 

The opportunity --"  

     THE COURT:  But that's not the position South Carolina

has taken; is it?  They've taken the position that everyone

who was convicted under the new version of the statute is

entitled to an Aiken versus Byars hearing.  

     MR. HAMPTON:  That's correct, Your Honor.  

     THE COURT:  Uh-huh.  

     MR. HAMPTON:  And I was just reading that quote in

reference to defendants who were sentenced with life without

parole hearings and if they are given the opportunity for

parole, then it could be --  

     THE COURT:  I think from a procedural standpoint and

common parlance, that boat has sailed.  South Carolina Supreme

Court has made a decision:  Everybody who was sentenced as a

juvenile to life without parole is entitled to an Aiken versus

Byars hearing.  

     MR. HAMPTON:  That's correct.  And it's -- it would be a

mandatory life without parole hearing.  

The ruling from Montgomery has been applied by the courts

in South Carolina with some distinctions.  And the Court of

Appeals in South Carolina ruled in State V. Finley that

although Finley received a mandatory life sentence for murder

as a juvenile offender, the circuit court sentence afforded

Finley parole eligibility after the service of 30 years
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  MR. HAMPTON 12

imprisonment.  They were citing the 1992 Statute, which only

differs from the 1991 with a mitigating circumstance unrelated

to this motion.  

Again, quoting Finley, "This sentence differs

significantly from those at issues in Graham, Miller, and

Byars, in which the juvenile offenders receive sentences of

life imprisonment without the possibility of parole."  

In addition, Your Honor, South Carolina cases outlined in

the State's brief which include State V. Spartan in which Your

Honor's ruling was upheld, cited State V. Finley, the Court of

Appeals of South Carolina affirmed Your Honor's ruling.  These

cases reach the same logical nexus, and that is, if a

defendant receives parole eligibility after a certain number

of years, then the defendant is not entitled to an Aiken

hearing.  

As outlined in our State's motion to dismiss, Honor,

there are two major issues, really, regarding the defendant's

case today, in regards to the case law.  Per the South

Carolina punishment for murder statute in 1991, the defendant

did not receive a mandatory life without parole sentence,

which does not make him eligible for an Aiken hearing.  And

this is, of course, consistent with case law in the United

States and the Supreme Court of the United States.  And even

if this motion was entertained that this defendant -- even if

the notion was entertained that this defendant received a
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    MS. BLAZER 13

mandatory life without parole sentence, the defendant has been

given multiple opportunities in front of the Parole Board to

be considered for his release.  

As defense counsel stated, the defendant has been given

seven parole hearings upon his parole eligibility, which began

in 2012, and with the last parole hearing, of course, taking

place on March 12th, which is the same date of the State

filing this Motion to Dismiss.  

It's my belief that the South Carolina Department of

Probation has complied with the requirements of the law and

used the factors given to them to make a determination of the

defendant's potential release at each hearing.  

Your Honor, just to summarize, it's the State's position

that even if the case law and the State's Motion to Dismiss

existed at the time that the defendant committed this crime,

the 1991 statute and sentencing scheme mandates the punishment

of murder -- the mandates of punishment would not afford the

defendant an Aiken hearing.  Thank you.  

     THE COURT:  You're welcome.  

Ms. Blazer?  

     MS. BLAZER:  Thank you, Your Honor.  

     THE COURT:  You're welcome.  

     MS. BLAZER:  May it please the Court.  

I think that the State -- I don't actually disagree with

a lot of the things that the State said, but I think that the
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    MS. BLAZER 14

State is failing to engage with what I think is the central

question here, which is whether South Carolina's parole system

remedied the Miller issues, as contemplated by Montgomery,

which was decided two years after Aiken versus Byars.  

So Aiken versus Byars was, you know, sort of progressive

from the State of South Carolina, because they did not wait

for the United States Supreme Court to determine the question

of retroactivity.  The South Carolina Supreme Court said,

"It's clearly retroactive, and we need to get moving on this." 

Later, Miller versus Montgomery was decided by the United

States Supreme Court and was responding to other states'

failure to make the recognition that Aiken versus Byars had

made.  And I agree with the State that Montgomery's central

premise is that there are ways other than a complete

resentencing to give life to the premise of Miller versus

Alabama, and one of those ways is parole eligibility.  

And on its face, it would appear that South Carolina has

a remedy for all of these people who were sentenced as

children to life with -- to life in prison, because they are

parole eligible if they were sentenced prior to truth in

sentencing.  But the reality is, that the South Carolina PPP

itself has told courts of this -- the Court of Appeals as

recently as 2023, that they are not obligated to give life to

Miller versus Alabama.  That's a sentencing issue.  

And that is why my motion -- or my Response to the
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    MS. BLAZER 15

State's Motion -- relies heavily on Buchanan versus State

Department of Probation, 442 S.C. 393.  Mr. Buchanan sought

ALC review of his denial of parole.  I believe that Mr.

Buchanan was up for his 18th time being considered for parole

at the time that he sought ALC review.  ALC review is

constrained by the Rules of Administrative Law, and the ALC

court found that the Parole Board, acting under the

regulations applicable to the Parole Board, had done its job,

had given life to the regulations and the rules set forth by

the South Carolina Department of Probation Pardon and Parole

and was therefore not subject to reversal.  The South Carolina

Court of Appeals, when confronted with the -- Buchanan's

appeal from the ALC ,agreed but held -- or I don't guess this

isn't exactly a holding, but an observation that they made.  

We are concerned regarding the perfunctory manner in

which Buchanan's request for parole was denied.  Although

Buchanan and other juveniles similarly situated are

technically eligible for parole, the continual denial of

parole based on the same factors, all unchangeable and related

to their offenses, gives no guidance to these inmates about

what can be done to improve their chances of parole, and is,

in essence, equivalent to being ineligible for parole.  

Additionally, I think it's important -- and I'll grant

that the State did quote the whole portion of Montgomery, that

I think is important, but I want to highlight that Montgomery
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    MS. BLAZER 16

says that a parole system that allows a person sentenced to

life in prison as a juvenile to be eligible for release based

on evidence that they have escaped the transient immaturity of

youth, is not a premise contained in the principles that the

Parole Board in South Carolina is governed by.  Those

principles are repeated on pages six and seven of my Motion,

and nowhere within the factors that the Board may consider in

determining whether to grant parole is anything related to the

transient immaturity of youth.  

And so while we do not contest that Mr. Hamilton has been

afforded seven hearings to establish whether he can be

released, our contention is that those hearings, by definition

of the Parole Board's applicable standard, cannot -- provide

the Parole Board no opportunity to consider exactly those

issues that Miller versus Alabama said were so important.  

     THE COURT:  But wouldn't he have to challenge that to the

administrative law court?  

     MS. BLAZER:  Well, we --  

     THE COURT:  Isn't there a mechanism for that?  

     THE COURT:  No.  No.  I don't believe that the --  I

mean, because I think Buchanan shows that you can't challenge

the way that the -- through ALC, the way that the PPP

regulations are set forth.  You know, that's the sort of

premise of administrative law, is that you've got to trust the

administrative board to do their jobs effectively.  And I
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    MS. BLAZER 17

think what the issue is, is if you look at the statutes

governing the Parole Board, PPP has done what they're supposed

to do because they've given life to what the statutes say

they're supposed to do.  And that's where this donut hole that

Mr. Hamilton falls into is created.  PPP is not-- the Parole

Board is not acting in opposition to its own statute that

creates it.  But South Carolina, by having that as the

standard for PPP, has created only the illusion of a parole

system that would solve --  

     THE COURT:  But there are people who have gotten parole

from murder sentences.  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  Lots of them.  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  Uh-huh.  

     MS. BLAZER:  Yes, ma'am.  And --  

     THE COURT:  But that would seem to preempt your argument

that parole under these -- this instance, is simply

perfunctory, it's just going through the motions.  I don't

think that's what the Parole Board does.  I think they have a

charge that's been given to them by the legislature.  And when

I say "charge," I mean responsibility.  

     MS. BLAZER:  Uh-huh.  

     THE COURT:  They have a set of guidelines that they

follow, and I think they take that responsibility very
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    MS. BLAZER 18

seriously.  And I'm aware -- because they send me notices.  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  There are people that they parole from --  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  -- what we would consider significant,

serious, violent offenses.  So people get parole, you know,

all the time, from murder sentences who were convicted under

the old version of the statute.  Because the way the old

statute was written was there was no -- you know, when the

statute was modified, it created a base of 30 years up to

life, with discretion in between that range.  The old statute

was life or death.  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  There was no in-between.  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  But it did give you the possibility of parole

after 20 years.  

I guess my -- what authority does this Court have over

Parole Board or any -- to consider the constitutionality,

because that's basically what you're raising --  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  -- of the parameters of the actions of a

Parole Board?  Isn't there another mechanism for that to be

challenged?  I don't know that this Court has the authority to

look at what a Parole Board does or the parameters of their
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decisions or the factors they employ.  And I have to admit,

I'm remiss as to exactly every category they consider, but I

would imagine that many of the factors that we would find in

Aiken versus Byars and this progeny are considered by a Parole

Board.  Maybe not in the same verbiage, but I'm certain they

probably consider it.  

     MS. BLAZER:  I mean, I have all the -- 16 of them listed

in my brief -- 

     THE COURT:  You do.  

     MS. BLAZER:  -- and I don't think that they align with

Aiken V. Byars or Miller versus Alabama.  

But to answer your question about this Court's authority

over the Parole Board, I agree with you.  You do not have the

authority, I don't believe, to direct PPP to change its --  

     THE COURT:  And does he have a procedural mechanism to

challenge that?  Can't you appeal -- I mean, like if you're

denied parole, what is the next --  

     MS. BLAZER:  That would be the ALC.  And that was the --  

     THE COURT:  That's what I thought.  

     MS. BLAZER:  Yes, ma'am.  And that was the mechanism that

Buchanan sought to use in the Court of Appeals.  And the Court

of Appeals found that it was constrained by the limitations of

administrative law to say, we can't give you any relief, but

we're really concerned about what's happening here.  

     THE COURT:  So the remedy would be with the legislature,
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who promulgates the regulations?  

     MS. BLAZER:  Well --   

     THE COURT:  Or does the legislature delegate that

authority to SCDPPS?  

     MS. BLAZER:  I believe that's delegated to DPPS.  

     THE COURT:  But there's a mechanism to --  

     MS. BLAZER:  Right.  But --  

     THE COURT:  -- challenge that, right?  

     MS. BLAZER:  The -- no --  

     THE COURT:  And has exercised that?  

     MS. BLAZER:  An ALC challenge?  

     THE COURT:  Uh-huh.  

     MS. BLAZER:  No, ma'am.  

     THE COURT:  And, why?  I'm curious.  

     MS. BLAZER:  Because Buchanan would suggest that it's 

for -- closed and was decided in 2023 right before his most

recent parole.  

I agree with you that the legislature could solve this

problem tomorrow.  I think when the legislature has chosen not

to solve the problem, this Court does have the authority to

recognize that there is a constitutional deficit here.  It

does not require the Court to direct PPP to change its

approach, it simply -- the Constitution and this Court's

inherent authority allows you to recognize that the systems in

place --  
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     THE COURT:  Why wouldn't number 7 embrace the Aiken

factors, which is the inmate's physical, mental, and emotional

health?  

     MS. BLAZER:  Because they don't reflect the question of

the inmate's physical, mental and emotional health or --  

     THE COURT:  "The inmate's understanding of the cause of

his or her past criminal conduct."  

     MS. BLAZER:  None of that goes to what his -- the   

state -- his state of existence and being were, as of 1991 as

a child, which is what Aiken V. Byars and Aiken V. Byars'

Resentencing is focused on.  They don't focus on -- they

certainly -- a factor at sentencing, when somebody is

resentenced, 20, 30, 40 years after their initial prosecution,

there is no doubt that a court weighs --  

     THE COURT:  Why wouldn't number 15 embrace that, which is

the Actuarial Risk and Needs Assessment outlined in Section

2421-10(f)(1), which evaluates based on criminal involvement,

relationships/lifestyle, personality/attitudes, family, social

exclusion, and mental health.  Would that not be --  

     MS. BLAZER:  I -- 

     THE COURT:  a retroactive look at --  

     MS. BLAZER:  No, ma'am.  

     THE COURT:  Because when you're looking at an actuarial

table, you're looking at propensity basis.  

     MS. BLAZER:  Right.  But that's forward-looking
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propensity, not going back to 1991 and asking --  

     THE COURT:  Well, he couldn't have criminal involvement

post-actively; he's been in jail.  So why would that not

encompass --  

     MS. BLAZER:  But it is a prospective look at what his

actuarial risk of committing new crime is based on these other

factors, as they exist today, not as they existed in 1991.  

It -- as I mentioned in my brief --  

     THE COURT:   And then it has a catch-all:  "Other factors

considered relevant in a particular case by the board."  

So why wouldn't that catch-all be encompassed --  

     MS. BLAZER:  We have no idea.  

     THE COURT:  -- any of the Aiken factors?  

     MS. BLAZER:  We have no idea what was -- I mean --  

     THE COURT:  But he's free to argue that, isn't he, to

them, that -- 

     MS. BLAZER:  And --  

     THE COURT:  That at the time of my conviction, I was

particular age, and --  

     MS. BLAZER:  Yes.  

     THE COURT:  -- this falls under the catch-all.  And I

would, you know --  

     MS. BLAZER:  Yes.  

     THE COURT:  -- and basically --  

     MS. BLAZER:  And 17 --  
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     THE COURT:  -- fall on my sword and ask you to consider

these factors.  

     MS. BLAZER:  Yes.  And seven times, the Parole Board has

said that the underlying offense is the number one reason that

they're rejecting his application.  There's a -- again,

there's a -- as I mentioned in my Response, there's -- I

believe that I'm correct that there are six potential factors

that the -- or choices that the Parole Board has to choose

from in this form letter that they send out to people when

they are denied parole, and -- or granted it, I suppose -- and

of those six, my argument is that at least three of them   

are -- make reference -- and this is found on page 8 of my

briefing -- make reference to factors that are immutable as of

the time of the crime.  So the nature and seriousness of the

current offense, the indication of violence in this or a

previous offense, and the use of a deadly weapon in this or a

previous offense.  

     THE COURT:  You said page 8 of your Response?  

     MS. BLAZER:  Yes, ma'am.  Bottom of the second -- the

first paragraph on page 8.  

(Pause.)  

     THE COURT:  But the fact that they selected that doesn't

necessarily mean that they did not give weight to the other

catch-all factors you all argued in balancing their decision. 

That doesn't --  
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     MS. BLAZER:  It doesn't mean that they didn't, but we

have no evidence that they did.  

     THE COURT:  But, I mean -- but they don't have to

articulate that.  I --  

     MS. BLAZER:  But if they --  

     THE COURT:  It would seem to me, if you argued something,

that they considered it.  

     MS. BLAZER:  I don't know, though.  

     THE COURT:  And whatever they -- whatever decision they

made, they felt that those factors were outweighed by the

others.  

     MS. BLAZER:  I don't -- you know, I don't believe that

you can assume that because I said that they should think

about something that they did.  I wish that that were true,

but I don't think that it is.  

     THE COURT:  I find them -- you know, and I don't -- can't

say that I know any members personally.  I've known people in

the past, in my -- before I was on the Court -- that served on

the Parole Board, and I found them to be very thoughtful

individuals who really took their responsibility very

seriously and did not act in what we would consider a knee-

jerk way.  I don't think they perceive their duty as

perfunctory.  And I found that none of them were swayed by

public opinion.  But again, this was before I was on the

bench.  I can't say that I've known anybody, you know, since
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then or that I've had any interaction.  Like I said, I just

get notices --  

     MS. BLAZER:  Right.  

     THE COURT:  -- that people are up for parole, and they

ask if I have an opinion or -- and I never do.  

     MS. BLAZER:  And --  

     THE COURT:  Because I feel like that's their function,

and I just don't take a position on it.  I feel like that --  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  -- in most instances, the jury's already

spoken, or if it's a guilty plea, I've already done what I

think is appropriate.  And -- well, in both cases, I've

already done what I think is appropriate, based on the

totality of what's been presented to the Court.  And then it's

in their --  

     MS. BLAZER:  Right.  And --   

     THE COURT:  -- court, so to speak, to, you know, look at

all the other factors and make those decisions.  

     MS. BLAZER:  And as I said earlier, I am not suggesting

that the Board acted outside of the boundaries of the

regulations set for them by PPP.  In fact, what I am arguing

is that the Board's own lawyer, who argued Buchanan to the

Court of Appeals, argued, "The change in the law as it relates

to juvenile sentencing has not been extended beyond sentencing

in South Carolina," beyond sentencing, "maintaining Miller and
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Aiken require the factors of youth be considered only by the

sentencing court, not by the Board."  

And I think you -- the Court is -- needs to --  

     THE COURT:  Did you actually go to his last parole --  

     MS. BLAZER:  Yes, ma'am.  I was present.  

     THE COURT:  And you argued under the catch-all his age at

the time of the offense?  

     MS. BLAZER:  I did.  

     THE COURT:  What else did you argue to them?  

     MS. BLAZER:  I argued all of those -- the same Miller

juvenility factors that I argued in this Motion.  

     THE COURT:  And they didn't tell you it wasn't

applicable, and they didn't --  

     MS. BLAZER:  No, ma'am. 

     THE COURT:  -- have to consider it, and you couldn't

argue on his behalf?  

     MS. BLAZER:  No.  And in fairness, again, to the Board,

the structure of parole hearings is not like this.  It is not

a completely open hearing.  Victims are sequestered from

defendants.  And the portion of the event where the Board

discusses their choice is not something that we're privy to,

the portion of --  

     THE COURT:  Well, that's no different than a jury. 

You're not --  

     MS. BLAZER:  Right.  
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     THE COURT:  privy --  

     MS. BLAZER:  Right.  

     THE COURT:  -- I mean, and you're not privy to what the

Court's thinking either.  

     MS. BLAZER:  Right.  But all I'm saying is that, to the

extent that there wasn't -- would be any way of knowing what

the board's thinking was, that is not something that a

defendant is privy to when they appear before the Parole

Board.  

And I will confess I've only attended three parole

hearings, so I am not a parole expert.  But in all of those

cases, my experience is, you're sort of in a little black hole

talking to a group of people.  You're not even in the same

room with them.  You're excused, and then sometime later, you

receive a pro forma piece of paper that tells you what the

outcome of that hearing has been.  

     THE COURT:  Has that been since COVID that that's been

like that?  

     MS. BLAZER:  No.  Before that.  

     THE COURT:  Oh.  Okay.  

     MS. BLAZER:  Yeah.  Like, the only one pre-COVID that I

went to was done up off of Grey --  

     THE COURT:  Greystone.  

     MS. BLAZER:  Is it Greystoke?  Uh-huh.  Greystone. 

Greystoke is the -- Tarzan.  
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     THE COURT:  Greystone Boulevard.  

     MS. BLAZER:  Greystone Boulevard.  Yes, ma'am.  

So the only one like that that I went to -- yes, there

were sequestered rooms.  We appeared -- and, I believe, via a

closed-circuit television, we spoke to the Parole Board.  And

it used to be that the defendant had -- if you -- if the

defendant was going to be represented by counsel, counsel had

had to actually travel to the prison facility where the person

was and appear closed-circuit there.  They stopped -- they

slowly stopped doing that and allowed us to appear in -- at

Greystone.  And then post-COVID, they've allowed us to do it

in this WebEx format.  

But again, with no -- I'm not criticizing the Parole

Board --  

     THE COURT:  No.  I didn't take it that way.  

     MS. BLAZER:  -- members.  

     THE COURT:  What I'm -- my inquiry is more about the

opportunity under the catch-all to -- because I think all

statutes have catch-alls -- well, statutes that have catch-

alls, they have them for a reason.  That means, in other

words, all other stuff we haven't thought about, here's your

opportunity to present anything else you think could be

relevant to our determination.  

And I'm not certain that I'm convinced that, because they

don't mention it, that they didn't consider it, and that he
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didn't have the opportunity to present it.  Because I know

you're a zealous advocate.  And I'm certain that you presented

all that to them.  

     MS. BLAZER:  And the --  

     THE COURT:  And just because they made a decision that

was, sort of, not the desired result --  

     MS. BLAZER:  Sure.  

     THE COURT:  -- I don't think that means that they didn't

consider it.  

     MS. BLAZER:  I agree that it doesn't mean that they

didn't.  I -- you and I are in agreement about that.  And, I

guess -- I did not brief this, but I'll say that, you know, 

in -- as you know, I spent some time as a Federal Public

Defender.  And there -- one key difference about sentencing

law in federal court is that, in federal court, we were

governed by 18 U.S.C. Section 3553(a).  

     THE COURT:  Yeah.  The guidelines.  

     MS. BLAZER:  Yeah.  Well, not so much the guidelines. 

The part that I'm focused on is 3553(a), which sets forth the

factors that every sentencing judge is required to consider,

and not only to consider, but to express on the record how

they considered.  And the purpose of that is to ensure that

everybody knows why something happened.  And so, again, it's

not the fault of the Parole Board that that is not how they

are structured.  But in the absence --  
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     THE COURT:  But is any parole board structured that way?  

     MS. BLAZER:  Oh, I don't know.  I've not done any 50-

state analysis of what other Parole Boards do, but I think in

the absence of a -- either a set of factors that mimic clearly

the Miller factors, or some greater transparency about what is

considered and either accepted or rejected as an argument in

favor of parole, this Court is empowered to determine that

this system, as it presently exists, has not met Mr.

Hamilton's constitutionally promised right of a fair

opportunity to be treated as the juvenile he was in 1991.  

     THE COURT:  What happened with the other three -- his

other three co-defendants?  

     MS. BLAZER:  Yes, ma'am.  Mr. Zellers was 14 at the time

of the offense.  He was waived up by Judge Mallard, I believe,

as was -- not Mr. Sampson.  

What was your --  

     THE DEFENDANT:  Darrell Edwards.  

So Mr. Edwards and Mr. Zellers were 14 and 16,

respectively. Mr. Hamilton was 17, and Mr. Sampson was 19. 

Mr. Zellers and Mr. Edwards were waved up.  Mr. Zellers was

ultimately found not guilty.  Mr. Edwards was permitted to

plead to voluntary manslaughter and has since been released

from prison.  

     THE COURT:  What was his sentence?  

     THE DEFENDANT:  Thirty.  
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     MS. BLAZER:  It -- I believe it was 30.  Yes, ma'am.  

     THE COURT:  And so he's already maxed out --  

     MS. BLAZER:  Yes, ma'am. 

     THE COURT:  -- and he's been released?  

     MS. BLAZER:  Yes, ma'am.  

And then Mr. Sampson had been -- both Mr. Edwards and Mr.

Sampson had been threatened with the death penalty, and both

pled.  

     THE COURT:  Well, that's --  

     MS. BLAZER:  No.  

     THE COURT:  That happens.  

     MS. BLAZER:  It's just as a fact for the record.  

     THE COURT:  Well, it's not a threat.  It's just reality. 

This is what we're going to -- and under the under the laws

that existed then, there certainly were statutory, aggravating

circumstances --  

     MS. BLAZER:  Right.  

     THE COURT:  -- which, they could have pursued it.  

     MS. BLAZER:  Right.  You know, what would have been

terribly unfortunate for them, is that it would be another --

I don't know, 16 years before the United --  

     THE COURT:  Or 20.  

     MS. BLAZER:  -- States Supreme Court had determined that

that was unconstitutional, as to both -- as to, at least, Mr.

Edwards.  
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     THE COURT:  But it probably would have happened.  I mean,

as we know, life sentences -- I mean, not life sentences -- 

executions in South Carolina take at least 20 years.  

     MS. BLAZER:  And I’m not --  

     THE COURT:  I've sentenced two people to death, and they

have -- they aren't close to reaching any -- I mean --  

     MS. BLAZER:  Well, that's -- 

     THE COURT:  One of them was --  

     MS. BLAZER:  -- certainly true these days.  

     THE COURT:  One of them was --  

Oh, it's true.  It was true when I was a law clerk.  One

of the people Judge Field sentenced just got executed, maybe

two years ago.  And he's been gone now a year.  He was 103

years old.  And he sentenced him before he -- long before he

ever retired at 72.  It takes a long time.  So the law may

have changed in in that interim.  

     MS. BLAZER:  And that's really, sort of, neither here nor

there to my argument.  But --  

     THE COURT:  Well, but --  

     MS. BLAZER:  You asked what happened to them.  Mr.

Sampson ultimately pled to murder.  

     THE COURT:  So there were -- because let me keep track.  

     MS. BLAZER:  Yes, ma'am. 

     THE COURT:  I thought there were four total.  

     MS. BLAZER:   Yes.  
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     THE COURT:  So we have Mr. Hamilton.  

     MS. BLAZER:  Mr. Hamilton was --  

     THE COURT:  Mr. Edwards --  

     MS. BLAZER:  Mr. Edwards was 16.  He --  

     THE COURT:  Mr. Zellars, who was 14, who was found not

guilty.  

     MS. BLAZER:  Yes.  And Mr. Sampson, who pled -- who was

19, and pled to life.  He and Mr. Hamilton have their parole

sentences at the same time every two years.  

     THE COURT:  So Mr. Sampson is likewise eligible for

parole?  

     MS. BLAZER:  He is also eligible for parole.  

     THE COURT:  And has he ever been granted -- well --  

     MS. BLAZER:  No.  

     THE COURT:  -- I guess not.  

     MS. BLAZER:  No, ma'am. 

     THE COURT:  Because you said he's still --  

     MS. BLAZER:  No, ma'am.  

     THE COURT:  And I would assume -- were deals offered to

everybody?  

     MS. BLAZER:  I -- I mean, yes.  

     THE COURT:  I'm just curious.  

     MS. BLAZER:  Yes.  Yes.  In the sense that I believe Mr.

Sampson's deal was to plead to life.  

     THE COURT:  Uh-huh.  
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     MS. BLAZER:  And --  

     THE COURT:  Because I would assume they felt he was most

culpable.  

     MS. BLAZER:  Yes.  And at his plea hearing, he accepted

the greatest level of culpability.  

And I think that Mr. Edwards was offered the voluntary

offer.  And my understanding from John Crumrine, who

represented Mr. Hamilton, is that there was an offer made to

him.  But Mr. Crumrine is in the process of retiring and did

not still have his records from all of that, so we couldn't go

back through and recreate.  

     THE COURT:  Which is reasonable.  I mean, most people --  

     MS. BLAZER:  Yeah.  

     THE COURT:  -- keep their records for about seven years,

and then they start purging.  You just don't have the room to

keep it.  

And I would assume, just based on experience, that Mr.

Edwards -- what -- they may have considered him less culpable

-- not least, but less.  And he probably might have been

cooperating --  

     MS. BLAZER:  That may be true.  

     THE COURT:  -- to receive that type of a plea.  

     MS. BLAZER:  That may be true, Your Honor.  

     THE COURT:  Uh-huh.  And then Mr. Zellers, who was 14 and

waved up by Judge Mallard, was found not guilty?  
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     MS. BLAZER:  Yes, ma'am.  He was represented by Bruce

Durant, of all people.  

     THE COURT:  That must have been before Bruce went over to

the Solicitor's Office.  

     MS. BLAZER:  It must have been for the five minutes Bruce

was not being prosecutor.  

     THE COURT:  Alrighty.  So then what  -- I am assuming,

though, that Mr. Zellers and Mr. Hamilton were not tried

together --  

     MS. BLAZER:  They were not.  

     THE COURT:  -- because they had separate trials.  

     MS. BLAZER:  They were not.  

     THE COURT:  Yeah.  Okay. All right.  You may continue. 

Anything further you'd like to share with the Court?  

     MS. BLAZER:  I -- let me make sure I've covered all the

things I wanted to cover.  

(Pause.)  

     MS. BLAZER:  Yeah.  I think I just want to reiterate that

our argument is -- acknowledges many of the legal strictures

that the State's motion put forth, but suggest to this Court

that you have the authority to find that, without being --

without exerting control over the Parole Board, that Mr.

Hamilton should be resentenced, because the existing structure

of the Parole Board does not adhere to the premise in

Montgomery versus Louisiana of creating a system where a child
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sentenced to life has the opportunity to be considered for

parole when that child, as an adult, can show that his crime

was the product of transient immaturity.  

     THE COURT:  Would the State like to respond?  

     MR. HAMPTON:  Yes.  Briefly, Your Honor.  

     THE COURT:  Take your time.  

     MR. HAMPTON:  Just for the simple fact that this

defendant is not entitled to an Aiken hearing basis on the

1991 statute and case law.  It was not a true life sentence.  

And also, to bring up again the case of State V. Finlay,

of what Your Honor cited and a ruling in State V. Sparkman. 

It was -- there are some similarities between that case and

the one we have today.  It was a 1992 statute.  The defendant

was 17 at the time, and he was given 30 years, and the

assumption that an aggravating circumstance was found, and the

Court denied him a -- or did not say it was a violation of

Miller and the Eighth Amendment.  

     THE COURT:  I need you to address, just for the

completion of the record, the unique -- I need you to address

Ms. Blazer's argument that the parole system is perfunctory,

that -- my words not hers -- that is merely -- it is really

not giving Mr. Hamilton a meaningful opportunity at parole. 

Which, I really don't think I have any jurisdiction over that

process.  The legislature, in their wisdom, has delegated that

to the Department of Probation, Department of Parole, and has
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allowed them that regulatory authority.  

But what she is arguing is that -- I think I'm already

standing, basically, which is arguing about.  I need you to

address that for the completeness of the record.  

     MR. HAMPTON:  Yes, Your Honor.  

In response to defense counsel's argument and speaking

about Buchanan versus South Carolina Department of Probation,

I believe this was touched on briefly, but I think the most

important quote in this case is at the end of Subsection (a),

that, essentially, after they express their concerns, they

then state in their Determination, "Our role is one that is

limited to operating within the framework set by statutory law

and by our Supreme Court's precedence.  It may well be good

policy for the legislature to review and to revise the parole

system to assure the factors of youth are a part of

considering parole in these cases, rather than permitting the

seemingly perfunctory review now standardly given, but that is

the legislature's decision, not ours."  

Your Honor, I think it's clear from this case that the

Court of Appeals does have concern but they make it clear that

it is up to the legislature.  And just to go back on our --

the previous position of -- the current position of the State,

that this person is not entitled to an Aiken hearing which --

and my understanding is handled by the Courts, essentially

does not provide him -- would not allow him opportunity to be
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extended these factors unless the legislature did so.  

     THE COURT:  Okay.  Now, if I were to -- because I need to

think a little bit.  If I were to deny the motion, are there

witnesses you would want to present?  

     MS. BLAZER:  If you were to deny the State's motion?  

     THE COURT:  Uh-huh.  

     MS. BLAZER:  No.  In speaking to Mr. Hamilton, he

expressed to me that he has put his family through more in the

last 34 years than he would like to, and he has asked me not

to call any of them as witnesses.  So he will be the only

person present.  

     THE COURT:  So why don't we just, in the interest of time

and not having him transported again, why don't we just play

it out.  And then if I grant the State's motion, no harm, no

foul.  

     MS. BLAZER:  I --  

     THE COURT:  If I grant your motion then --  

     MS. BLAZER:  So --  

     THE COURT:  -- then we won't have to do it twice.  

     MS. BLAZER:  I am not -- you're going to be shocked to

know, I'm not comfortable with that.  

     THE COURT:  I don't think you really have an option.  

     MS. BLAZER:  I understand, but I'm going to --  

     THE COURT:  Yeah.  

     MS. BLAZER:  But I'd like to express why I'm not
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comfortable with that.  

     THE COURT:  I'm listening.  

     MS. BLAZER:  Mr. Hamilton and I have discussed the --

again, his decision not to have his family appear.  But in

anticipation of the Court's decision in this case, I have not

sought a psychological evaluation yet, because it would have

been fruitless if this Court was going to deny his entitlement

to a hearing.  I think we need an opportunity to seek that if

the Court is going to set another hearing, because I do think

that there are some --  

     THE COURT:  Well, you -- we can always supplement the

record.  You can always have that done subsequently and then

have that person testify.  

     MS. BLAZER:  Well, I think he would still have to be

transported for that done that.  

     THE COURT:  It doesn't matter.  

     MS. BLAZER:  Okay.  Well, I -- you're -- what the 

Court's --  

     THE COURT:  But then we'd be -- I don't -- it'd take a

whole lot less time just to hear from the psychologist than 

to --  

     MS. BLAZER:  If the Court is --  

     THE COURT:  -- or a psychiatrist, than to hear -- 

     MS. BLAZER:  Sure.  And if the Court is inclined to hear

argument on sentencing but also supplement the record in the
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event of a ruling in our favor --  

     THE COURT:  Yeah.  I’m always open to that.  

     MS. BLAZER:  -- that -- I would be comfortable with that. 

     THE COURT:  Yeah.  Uh-huh.  

So you're saying the only witness you would have, would

be your client and then a forensic psychologist or

psychiatrist -- well, not forensic psychologist, but a

forensic psychiatrist or a psychologist to supplement the

record?  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  Okay.  I could live with that.  

Does State have any exception?  

     MS. SHEALY:  I just want to make sure I understand.  Are

we talking about putting him up for a Aiken versus Byars

hearing?  

     MS. BLAZER:  If he was just --  

     MS. SHEALY:  Is that the purpose --  

     MS. BLAZER:  -- to address the Court?  

Yes.  He's here to address the Court as to -- if the

Court is inclined to push forward with a, sort of, conditional

sentencing hearing, based on not --  

     THE COURT:  I just think it's time saving.  We've

allocated the time.  It's no prejudice to the State if I grant

your motion. 

     MS. SHEALY:  Yes.  But -- 
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     THE COURT:  But if I don't, then I've saved the time and

taken the testimony, and then I'm halfway to where I need to

be.  

     MS. SHEALY:  Okay.  I -- let me ask it this way, are you

intending to offer features of his youth through him?  Are you

going -- are you intending to --  

     MS. BLAZER:  I would need to supplement the record after

today and seek a 608 Order for the purpose of having him

evaluated by a psychologist or psychiatrist who could speak to

those features, as is commonplace in Aiken V. Byars cases.  

     MS. SHEALY:  So I'm just a little bit confused about what

the purpose is --  

     THE COURT:  I'm just giving her the opportunity to call

any witnesses she would have called had we gone forward with

the full Aiken versus Byars.  If she is not -- if she has not

had the psychological evaluation, we would just supplement the

record with that if it became necessary.  But if she had

anybody here present today, that she would have called had

your motion been denied, I don't see any problem with taking

that witness testimony is what I'm saying.  

     MS. SHEALY:  Can you --  

     THE COURT:  So whomever she would have called.  

     MS. SHEALY:  That would be the only person that you would

intend to put up today, or you're not going to put him up

today?  
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     MS. BLAZER:  Well, I think the Court would want me to

have him address the Court --  

     THE COURT:  Because he's here.  

     MS. BLAZER:  -- today, because he's here.  

There -- you know, candidly, Your Honor, when we had a

telephone conference on the 11th, I think.  

     THE COURT:  I don't remember.  All my days run together.  

     MS. BLAZER:  I don't remember when the date was.  

     THE COURT:  I'm sorry.  I've got a lot on my plate.  

     MS. BLAZER:   Same, Your Honor.  

If, at the time, I did intend to call John Crumrine and 

David Schwacke.  

     THE COURT:  Uh-huh.  

     MS. BLAZER:  David Schwacke was actually the prosecutor

who handled the trial, as you've seen the trial testimony.  

     THE COURT:  Uh-huh.  

     MS. BLAZER:  And as you know, retired many years later as

a public defender.  And he and I had spoken at some length

about this matter.  And he allowed me to present a statement

on his behalf in my -- in what I gave to the Parole Board. 

But without invading Mr. Schwacke's privacy, I am not

comfortable asking him to testify, given his health issues.  

     THE COURT:  Uh-huh.  

     MS. BLAZER:  So the only other ask I would make is if I

might be able to supplement the record with an affidavit from
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Mr. Schwacke?  

     THE COURT:  I think you're going to have to have

testimony.  Because they --  

     MS. BLAZER:  Will the Court --  

     THE COURT:  -- have to be able to cross-examine him.  

     MS. BLAZER:  And I expected that would be your answer. 

If that is going to be necessary, may I supplement it -- at

the time that we do the psychiatrist, may I bring Mr. Schwacke

for that purpose?  He -- I anticipate he will articulate about

two sentences.  

     THE COURT:  And then would the State be calling any

witnesses?  Or the State just merely want to cross-examine the

witnesses presented by Mr. Hamilton?  

     MS. SHEALY:  We would definitely want to cross-examine

the witnesses.  We may also -- depending upon what the

testimony is going to be, will we be receiving a report then? 

Or you're going to --

     MS. BLAZER:  Yeah.  

     MS. SHEALY:  -- have us evaluate it?  

     MS. BLAZER:  Yeah.  

     MS. SHEALY:  So I can answer that better, Your Honor --  

     THE COURT:  Are you going to need to get him somebody  

on -- are you going to need to retain an expert?  

     MR. HAMPTON:  Potentially.  

     THE COURT:  That's what -- yeah, that's what my next
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question was.  

     MS. SHEALY:  Yes.  

     MS. BLAZER:  And, you know, Your Honor, that's -- the

only sort of time line question I would have.  I don't -- as

you know, OID does not have endless sums of money, and I would

not --  

     THE COURT:  Well, you know I'm the biggest steward of

their fund.  

     MS. BLAZER:  I'm painfully aware, Your Honor.  

     THE COURT:  So you're preaching to the choir.  

     MS. BLAZER:  I'm painfully aware.  

     THE COURT:  Yeah.  

     MS. BLAZER:  And so I would not want --  

     THE COURT:  It's limited, yeah, but I mean, I think we're

probably looking at -- I mean, we have people who -- that's

their niche.  They do Aiken versus Byars --  

     MS. BLAZER:  Yes.  And unfortunately --  

     THE COURT:  And how much are those?  I don't remember.  

     MS. BLAZER:  Very expensive.  Mr. --  

     THE COURT:  That's what I thought.  Yeah.  

     MS. BLAZER:  Dr. Knight, who is the, sort of, gold

standard of these evaluations, is extremely expensive because

she does an extremely detailed and thorough investigation that

goes beyond merely interviewing.  But it is a --  

     THE COURT:  Who else does some?  
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     MS. BLAZER:  I'm not familiar with anybody who does them

at -- with her --- with the level of quality she does.  And in

fact, I don't regularly engage her services in other cases,

because she's more thorough than I usually need.  But this is

exactly the kind of case that, if we were going to proceed to

a sentencing, her level of attention to detail is necessary.  

     THE COURT:  Because really, now that I through it, the

other -- let's see.  I hadn't done a Aiken versus Byars in a

while, but if I'm relying on my recollection, it seems that

who we usually rely on is that evaluation is the testimony you

really look to when you're making an assessment of the

factors.  I don't know that a defendant's testimony is

particularly useful for that purpose.  

     MS. BLAZER:  No, I mean his, his articulation would be

similar to what he would have argued.  You know, he did not

speak at his sentencing.  This is more akin to he's present to

speak as he would have at a sentencing, not to argue --  

     THE COURT:  But it's unlikely that he --  

     MS. BLAZER:  -- I was 17, I was this, I was that.  

     THE COURT:  Yeah.  It's unlikely he would have spoken at

his sentencing.  

     MS. BLAZER:  Right.  

     THE COURT:  I don't know too many people that speak at

their sentencing, because usually the lawyers advise them not

to.  
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     MS. BLAZER:  At trial.  That's true, Your Honor.  

     THE COURT:  Yeah.  

     MS. BLAZER:  But --  

     THE COURT:  Well, even at a plea I rarely have people

speak on their own behalf.  I don't know.  Yes. 

     MS. SHEALY:  Your Honor, and obviously we still assert

that an Aiken versus Byars --  

     THE COURT:  I know.  

     MS. SHEALY:  -- is not called for.  

     THE COURT:  Yeah.  I was just trying to be mindful of

time and resources --  

     MS. SHEALY:  While he was here.  

     THE COURT:  -- and the fact that he was transported.  But

the more I sort of think through procedurally, really is very

little he would have to offer.  

So you would need to have an evaluation.  You've already

indicated he doesn't plan to call any of his family members.  

     MS. BLAZER:  Right.  

     THE COURT:  So who -- and then you would want to call Mr.

Crumrine and Mr. Schwacke?  

     MS. BLAZER:  If possible.  

     THE COURT:  Which, we'd have to coordinate their

schedules, because they retired.  And, you know, for retired

people, every day is Friday.  

     MS. SHEALY:   And Mr. Crumrine is retired to where his
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grandchildren are in Beaufort.  So it's even --  

     THE COURT:  Well, that's not too bad.  That's 66 miles.  

     MS. SHEALY:  Yeah.  

     THE COURT:  It's a pretty ride.  

     MS. SHEALY:  It is.  

     THE COURT:  He's accommodating.  He -- I'm sure he would

accommodate us.  

Why don't we then -- we'll just -- since really the

testimony that we need -- and I commend you for being mindful

of resources at OID and -- not -- yeah.  Indigent Defense. 

I’m sorry.  My acronyms.   in the gym. Defense, I'm sorry my

acronyms -- I got to make sure.  

Because it would -- it really would not have made sense

to have expended those kind of resources if there's a legal

issue that this all hinges on.  

So -- and I'm correct in my assumption that State would

not be calling any witnesses, unless, of course, you would

have a contravening expert that may have a different opinion

on some of the issues.  

     MS. SHEALY:  Yes.  I don't want to limit myself to   

that --  

     THE COURT:  Well, no.  I wasn't -- 

     MS. SHEALY:  -- necessarily right now, just in case, I

have somebody that was present during the -- 

     THE COURT:  Yeah.  
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     MS. SHEALY:  -- matter that could describe his -- you

know, the way he was back then.  It's of interest to me that

there's no plan to use anyone in his family, because they

would be the one -- the forwarders of --  

     THE COURT:  Well --  

     MS. SHEALY:  -- what he was like as a child, et cetera.  

     THE COURT:  I can kind of see the logic, though, of him

feeling like he's put his family through enough.  

     MS. SHEALY:  I understand that.  I do understand that.  

     MS. BLAZER:  And I certainly intend to have his family

participate in the psychiatric evaluation.  

     THE COURT:  And I'm certain, though, that even though he

said that, Ms. Liz is going to reach out to them and see what

they think.  Yeah.  Because while, you know, lawyers take

their clients (indiscernible) and advice, they'll, you know,

they still have to do what's in their client's best interest,

whether their clients agree or not.  I cannot imagine that she

would not reach out to them anyway and see what they say.  

So yeah, probably it's more practical then, for us just

to recess this and then let me think and make a decision.  And

then we'll see where we are.  And then if I decide that a

Aiken versus Byars is appropriate, then we could talk -- we

could -- I -- and I think I shared this all with you when we

had status conference, is I don't want this lingering.  I --

you know, it had already been lingering for a minute, and it
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needed to come to some resolution.  So the fact that we've had

this hearing, I think I'm comfortable in us knowing that we

are going to stay on task and get it done.  

And then if I agree with the State and I deny the Motion,

then you can proceed with an appeal and --  

     MS. BLAZER:  Right.  

     THE COURT:  -- go from -- and then, if not, then we'll

have -- we'll pick another date, and I -- and then I will

touch bases with you-all about, you know, how long you need to

do that, how long it's going to take to get in -- about, you

know, sort of our time line and keep us all on task to do what

we need to do to come to a final resolution.  

     MS. BLAZER:  Am I right that the Court would like me to

hold off on the 608 Order until you make a decision?  

     THE COURT:  I would wait --  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  -- until I --  

     MS. BLAZER:  Okay.  

     THE COURT:  Because there's no point -- I'm thinking

we're -- you know, we're looking like in the $10,000 - $15,000

range.  

     MS. BLAZER:  Yes, ma'am.  

     THE COURT:  And there's no need to expend those resources

when it may not be needed.  And there are other folk that -- 

     MS. BLAZER:  Okay.  
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     THE COURT:  -- need those resources.  

     MS. BLAZER:  All right.  

     THE COURT:  Yeah.  

     MS. BLAZER:  I'll hang back till I get the Court's

decision.  

     THE COURT:  So if you-all could provide me, though, with

proposed orders. 

Is five days too short a time frame?  Or is -- or can

you-all -- 

     MS. SHEALY:  Judge, I am -- 

     MS. BLAZER:  That's too short for you, I'm sure.  

     MS. SHEALY:  Yes.  I'm starting a trial on Monday.  If we

could have a little bit longer than that.  

     THE COURT:  Ten?  

     MS. SHEALY:  Excuse me?  

     THE COURT:  Ten?  

     MS. SHEALY:  I think 10 will do it.  

     THE COURT:  And you should make any findings of fact and

conclusions of law consistent with the record.  I find

proposed orders to be helpful because they really force a

person to focus and summarize even more so than you would in a

closing kind of an argument.  So if you all could provide

those to me.  

And those need to be sent to DjeffersonSC@SCcourts.org.  

     MS. BLAZER:  Yes, ma'am.  
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END OF TRANSCRIPT.

THE COURT:  Again, that's DjeffersonSC@SCcourts.org in

Word format.  

MS. BLAZER:  In Word format?  Yes, ma'am.  

THE COURT:  Uh-huh.  

And, of course, you know, copy each other on it and all

that.  

MS. BLAZER:   Of course.  

MS. SHEALY:  Yes.  

THE COURT:  All right, guys, you-all have a good day.  

MS. BLAZER:  Thank you, Your Honor.  

MS. SHEALY:  You, too.  

THE COURT:  Thank you.  

MR. HAMPTON:  Thank you, Your Honor.  

THE COURT:  You're welcome.  We'll see.  

(At 10:47 a.m., the hearing concluded.) 
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