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STATE OF SOUTH CAROi:INA ) IN THE COURT OF COMMON PLE/&ECEW D

. ) THKR-D JUDICIAL CIRCUIT .

COUNTY OF SUMTER i -3 B0ULE 71099.G5.43.756 - - JAN 06201
State of South Carolina, )
Plaintiff, )
vs )
Kevin Choice, )
Defendar;t, )
)

This matter was before the court on motion of defendant Kevin Choice for a new

tnal. Jeremy A. Thompson, Esquire, represents the defendant. Third Circuit Solicitor

Ernest A. Finney, 111, represenls the State.

The defendant was found guilty of m-urder by a Sumter County jury on March 7,
2001. He was convicted of shooting and killing one Tony Rhodes in a nightclub. Louis
Charles Jenkins, Jr. gave eyewi..lness testimony that the defendant .wa's the shooter, stating
that he saw the defendant holding a gun and shooting the victim.

The defendant moves for a ncw trial on the basis of newly discovered evidence.
Along with his motion and l;is own affidavit, the defendapt presented the affidavit of Mr.
Jenkins dated March 24, 2006 and filed June 26, 2006 in which Mr. Jenkins states that he
was actually in the restroom at the time of the shooting and that he did not see the
incident. Mr. Jenkins further stated in his affidavit that he was married to the victim’s
sister and that their family members pressured and coerced him into giving false trial

testimony. He further stated ip his affidavit that he was facing charges for trafficking in
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crack cocaine and possession with intent to distribute crack cocaine at the time of the trial
and that William Croft, the assistant solicitor prosecuting the defendant, pressured him
into giving false testimony in exchange for more lenient treatment on those charges. He
also claimed in the affidavit that Mr. Croft made comments that made him fear for his
safety if he went to prison on those drug charges. -

On August 31; 2012, Mr. Jenkins signed another affidavit in which he stated that
the statements he made in the above-referenced 2006 affid;;vi( were false and that his trial
testimony was true. He said he made the statements in the 2006 affidavit because he felt
sorry for the defendant and the defendant “may have more on what took place.”

A hearing on the defendant’s new trial motion was held on November 21, 2013.
Mr. Jenkins testified and stated that his trial testimony was the truth. He stated that he

was incarcerated at the same facility was the defendant in 2006 and that he encountered -

the defendant and the defendant convinced him that he had gathered evidence to prove he
was not guilty of shooting 'lhc victim. Jenkins testified that he gave the defendant the
benefit of the doubt whén he signed the 20(')6.affidavit because he thought the defendant
really had information that would prove the defendant was not the shooter.

It should be noted that Z;l the 2001 trial, the defendant testified that he was present
when the victim was shot but that he did not shoot the victim. The defendant testified at
trial that someone handed him the gun after the shooting and that he ran out of the
nightclub door with the gun.

To _pre\;ail on a motion for a new lrial based upor? after discovered evidenée, the

defendant must show (1) the evidence is such that it would probably change the result of

the trial if a new trial is granted; (2) the evidence has been discovered since the trial; (3)
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the evidence could not have been discovered prior to trial by the exercise of diligence: (4)
the evidence is material; and (3) the evidence is not merely cumulative or impeaching.
State v Needs, 333 S.C. 134, 508 S.E. 2d 857 (1999).

In my view, there is a substantial questions as to whether there is now any
~evidence” that has been discovered since the defendant’s trial. It is true that the sole

eyewitness recanted his testimony in his 2006 affidavit. However, he has now recanted

his recantation two 1imes,'once in his 2012 affidavit and again in his testimony at the
hearing. Neither side presented any' case law on the issue of whether a recantation that
itself has been recanted rises to the level of after dfscovercd evidence.

‘Even if the 2006 recantation is “after discovered evidence™, this court concludes
that the motion must be denied. While the information imparted in the 2006 affidavit is

material and has been discovered since the trial, and while it is arguable the evidence

could not have been discovered prior 1o trial by the exercise of due diligence, the motion
must still be denied. The evidence fmparlcd in the 2006 affidavit would likely not
' change the result of the trial, primarily because Mr. Jenkins® 2006 recamali.on has been
drastically tainted by his own 2012 affidavit and by his hearing testimony, i.c., there have
been two recantations of his recantation.

The court also heard testimony from self-professed “jail-house lawyer™ Ronald D.
Skipper, who was the author of Mr. Jenkins® 2006 affidavit. His testimony was, in my
view, inco.nsequemial, as Mr. Jenkins did not deny that he made the statements in his
2006 affidavit. Instead, Mr. Jenkins now says those 2006 statements were simply not
true.

For the foregoing reasons. the defendant’s motion for new trial is denied.
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AND IT IS SO ORDERED.

Sumter, South olina
, 2013

December

-~

/st

George C/.Je?ls 7, Judge
Third Judicial Cirguit
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