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ORDER AND AWARD

QF THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

WCC FILE NO. 1307922

PAMELA Q. CARTEE,
Employee/Claimant,

V.

S5.C. JUDICIAL DEPARTMENT
Employer,

and

STATE ACCIDENT FUND,
Carrier,

Defendant {s) .

HEARING: September 6, 2016
Location: Goose Creek, South Carolina
APPEARANCES: Claimant represented by

Preston ¥. McDaniel, Esquire

Defendant (s)' represented by
Sarah Alphin, Attorney

PURPOSE OF HEARING: To determine issues as set forth
On Forms 50 and 51

COMMISSIONER: Commissioner Gene McCaskill

FILED: April 13, 2017
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STIPULATIONS

The parties stipulated to jurisdiciion and venue and at the
mediation agreed to an average weekly wage of $1,047.56 with a
resulting compensation rate of $698.41.

The Commission file with the exception of self-serving
declarations and unstipulated medicals is made a part of the
Record.

STATEMENT OF THE CASE

At the time for the hearing pursuant to the Administrative
Procedures Act and the Rules of this Commission records, reports
and documents from the following were made a part of the Record:
Dr. Joseph R. Healy, MD; Dr. Patrick J. Goldsmith, Ed.D.; Ms.
Tracy Hill, Registered Physical Therapist/FCE, Columbia
Rehabilitdtion Clinic; Dr. Phillip C. Moore, MD, Carolina
Hospital Systems/ESI’s; Dr. Nancy Lembo, Carolina Spine and
Sports Rehabilitation Specialists; Dr. Anthony Capito; Dr.
Michael Ugino and Dr. Ryan Wetzel, Midlands Orthopaedics; Drs.
Neal Goldberger, Robert Nantias, and Dr. Chason S. Hayes; Leslie
Ware, C-P.A., Carolina Bone & Joint; records from the South
Carolina Retirement System; 2011 and 2012 IRS records;
photographs; Social Security correspondence;
documents/correspondence to/from State Accident Fund; AWW
Summary/State Retirement Federal Tax Form 2012; itemized medical
bills/pharmacy bills; Loew’s Physical Therapy; Palmetto Health
Toumey; Ms. Julie Bowers, FNP, Catawba Family Medicine; North
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Carclina Diagnostic Imaging; and Dr. Charles H. Hughes, MD. 1In
addition to the medical records, reports and documents that were
placed into evidence, the deposition of Dr. Nancy Lembo, DO
taken August 8, 2016 and the deposition of Dr. Robert Joseph
Healy, MD taken November 8, 2016 were made a part of the Record.
By way of procedural history and pursuant to the Commission
Record and the pleadings filed by the parties, the Claimant
requested a hearing on August 17, 2015. A Form 51 was filed and
based on the position of the Claimant that she was totally and
permanently disabled, this matter was referred to mediation
pursuant to the Mediation Rules. Subsequently at the request of
the Claimant, this matter was set for hearing on December 16,
2015. In her Pre-Hearing Brief the Claimant asserted that the
60-day mandatory mediation time for mediation had run and there
had been no response from the Defendants on the conduction of
mediation. Both in the Defendants’ Pre~Hearing Brief and in an
Amended Pre-Hearing Brief, filed December 15, 2015, the
Defendants took the position that the Claimant was not at
maximur. medical improvement and that the claim was not subject
to mandatory mediation. The Amended Pre-Hearing Brief of the
Defendants filed December 13, 2015 contained proposed additional
APA Submissions from Dr. Nancy Lembo dated December 2, 2015. At
the time set for the hearing on December 16, 2015, the parties
appeared and the Defendants took the position at that time that

the claim was subject to mandatory mediation and this matter was
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continued by this Commissioner for the purpose conducting
nandatory mediation. At the mediation, no resolution was
reached but mediation was adjourned and an agreement was entered
into whereby the Claimant agreed to an evaluation by Dr. Lembo
and that the Defendants would depose Dr. Lembo. Subsequently,
the Defehdants filed a Motion and Form 21 on July 8™ alleging
that the Claimant had not been compliant with authorized medical
care because she had not attended NCS/EMG referred to in the
December 2, 2015 report and the mediated report of Dr. Lembo of
February 16, 2016, This Commissioner granted the Motion in
part, ordering the Claimant to undergo the bilateral upper
extremity EMG testing; which testing was performed.

This matter was reset for hearing first on August 30, 2016
and then reset on September 6, 2016. In their Pre-Hearing Brief
and at the reset hearing, the Defendants resumed the position
that Dr. Healy had not specifically used the words that the
Claimant had reached maximum medical improvement although he had
issued a statement as argued by the Claimant that the Claimant’s
condition was permanent. This Commissioner issued an
Administrative Order on September 27, 2016 directing that the
Claimant return to Dr. Joseph R. Healy for an evaluation of her
current condition and a determination as to whether the Claimant
has reached maximum medical improvement with ewvaluation to occur
within thirty (30) days. Subsequently, the Claimant attended an

appointment with Dr. Healy at which he performed the evaluation,
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addressed her current condition and issued a statement that the
Claimant in his opinion was at maximum medical improvement.
After the submission of that statement to the Commission, the
Defendants aske@ to be allowed to take the deposition of Dr.
Healy on those issues which was granted. Subsegquently, the
Claimant requested a telephone conference which was held with
the parties and it was ordered that the Defendants immediately
take the deposition of Dr. Healy so that the Record could be
closed in this matter. Subsequently, the deposition of Dr.
Healy was taken and the Record was closed and the decision was
entered,

As a summarization of the testimony and evidence submitted
and acceording to the testimony of the Claimant, the medical
evidence and other documentation placed into the Record, after
this injury was reported, this case was accepted and benefits
were paid by the State Accident Fund. According to the
testimony and medical evidence after acceptance, the Claimant
was seen by Dr. Goldberger and by PA Ashley Ware for on-geoing
problems in reference to her cervical spine and problems with
cervical nerve root irritation and for bilateral DeQuervain’s
tenosynovitis, repetitive overuse syndrome, and arthralgias with
spasms in the hands. She also had low back pain with nerve root
irritation based on the evaluation findings on May 1, 2013 which
were copied to Dr. Nantias. Dr. Nantias evaluated her on May 3,

2013 finding bilateral hand numbness and tingling, right greater
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than left and referring to the continuing treatment with Dr.
Goldberger and even in light of normal EMG studies and no
evidence of carpal tunnel, gave an impression of bilateral
carpal tunnel syndrome. On May 24, 2013 because conservative
measures had failed and even in light of negative EMG studies,
he recommended and then performed bilater%l carpal tunnel
release surgeries.

The records are clear that after these surgeries, Ms.
Cartee continued to have problems with numbness, tingling, pain
and chronic pain. Dr. Nantias recorded in his October 10, 2013
note that she was going to physical therapy and that she was
going to be referred back to Dr. Goldberger for centinuing
.treatment ¢of her neck which, “seems to help her hands”.
Treatment for her hands and arms Qas then transferred to Dr.
Chason Hayes with Dr. Goldberger continuing to follow her for
her cervical problems, Dr, Goldherger then recorded on November
6, 2013 that she had on-going cervical nerve root irritation
secondary to multi-level cervical disc bulging from C3 to C7
levels and that she had neuropathic pain in both of her hands.
Dr. Hayes who took over care diagnosed her with chronic pain and
weakness in her hands in November at which time he recorded
continuing numbness, tingling, chronic pain in her hands and
arms following carpal tunnel releases. In March, 2014, he gave
an imp?ession of chronic multiple trigger fingers and chronic

numbness, tingling and chronic pain including pain in the planar
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part of the hand with chronic hand and arm pain and chronic
cervical/radiculopathy. In the last visit on April 1°%, 2014, in
reference to the chronic pain in her hands with numbing and
tingling in her fingers and thumbs, and including pain,

swelling, stiffness, popping and catching, he recommended a
staged approach first involving pulley release surgeries to the
long fingers.

The records of Carolina Bone and Joint are replete with the
fact that after the carpal tunnel syndrome surgeries and through
the time that she was last seen by Dr. Hayes, Ms. Cartee
underwent occupational and physical therapy for over a year
which was performed at Lowe’s Physical Therapy two to three
times per week. I make note of this due to the later
recommendations made by Dr. Lembo who apparently was not
provided the records of that treatment by the Defendants.

As & result of the ongoing problems with her hands and
arms, the Claimant requested a second opinion and was sent to
Dr. Michael Ugino for a one-time independent medical evaluation
concerning her chronic pain in her hands and arms who
recommended referral to the Motions Disorder Clinic at the
Medical College of Georgia in Augusta, Georgia. He also noted
that she could possibly benefit from further injection treatment
by his partner, Dr. Ryan Wetzel. This evaluation was performed
on May 2, 2014,

According to the evidence, the Defendants refused to
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authorize the treatment through Georgia College of Medicine nor
was any other treatment authorized and then after a letter from
Dr. Ryan Wetzel, July 17, 2014, recommending a referral to the
MUSC Neurology Department, that medical care was not authorized
by the Defendants. In fact, no further treatment was authorized
or p;ovided from the May 2, 2014 visit until October 20, 2014,
During this time, there were numerous requests being made by
the Claimant for treatment by a local specialist in the
Florence-Darlington area, where the Claimant lived. The
Claimant requested authorization for medications by her family
physician and for authorization for continued physical therapy
to address her ongoing problems. The Defendants never
authorized treatment by either the Georgia College of Medicine
Neurolegy Clinic or the Neurology Department at MUSC and instead
of sending the Claimant to a neurologist as recocmmended or
authorizing local care, sent the Claimant to another
orthopaedist at USC in Columbia. Dr. Capito concurred with Dr.
Ugino that the Claimant was not a candidate for further surgery
and that he did not see a surgical option. He noted in his
report‘all the problems that she was having with her hands and
arms; that she had had bilateral carpal tunnel surgeries; that
she had been treated for degenerative joint disease and bulging
discs in her cervical spine and had had steroid injections; and
that she had gone through a year’s physical therapy. He noted

that she had problems with lifting any weight whatsocever and
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noted all of the severe problems with numbing, tingling, lack of
strength, pain and pain upon motion she was having. After
stating there was no current surgical option and specifically
that he would not recommend any type of revisionary carpal
tunnel surgery, he recommended referral to a pain management
specialist.

According to the testimony and evidence presented
subsequent to that evazluation, there was no treatment authorized
by any physician by the Defendants. The Defendants did not
authorize any local medical care of either a conservative nature
to include medications and physical therapy or any treatment by
a local doctor. The next possible provision of any type of
treatment being provided by the Defendants was at the end of
January of 2015. Because of the failure of the Defendants to
provide any medical care, betweaen May, 2014 and January, 2015,
Ms. Cartee went to see a local neurologist, Dr. R. Joseph Healy,
beginning on January 29, 2015 and Dr. Healy has treated her ever
since that time, 1In addition to providing medical care, he has
performed numerous objective diagnostic tests, including EMG and
Nerve Conduction Studies, bone scans, MRIs and x-rays., His
treatment has not only included medications and analgesic creams
but also cervical spine injections which according to the
records helped with the problems in reference to her neck, arms

and hands.

According to the testimony, documentary evidence and the
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medical records, the next authorized medical care provided by
the Pefendants was an evaluation performed by Dr. Nancy Lembo on
June 11, 2015. In that evaluation, Dr. Lembo requested the
EMG/NCS studies, the medical records from Dr. Healy, as well as
the MRI of the cervical spine and the bloodwork that the
Claimant had had performed. The Claimant was to follow-up after
those records were received and reviewed. There is no
indication and it is specifically established by the evidence
that following that visit on June 11, 2015 the Defendants did
not provide any additional medical care nor is there any
evidence that the Defendants ever provided any of the medical
records requested by Dr. Lembo nor did they in any way make any
further requests or schedule any more appointments with Dr.
Lembo prior to the hearing that was set on December 16, 2015.

After this matter was set for hearing and as actually
placed into evidence by both the Claimant and the Defendants,
without seeing her again Dr. Lembo was asked to make treatment
recommendations on December 2, 2015, Dr. Lembo specifically
recorded in that report that,

*In light of incomplete records, it is difficult to

make full recommendations. I do feel repeating the

EMG/NCS of both upper extremities is warranted to

further evaluate her persistent symptoms with

comparison to the original study.”
In addition, she recommended bloodwork to rule out a systemic

process. It is clear from her notes that the EMG/NCS studies

that she was referring to was in addition to and for comparison
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with the original that was found to be normal by Dr. Nantias.
There is no question that she did not know that Dr. Eealy had
conducted repeat EMG studies.

Subsequent to and pursuant to the mediation agreement, Dr.
Lembo saw Ms. Cartee on February 16, 2016. She again recorded
the problems with pain, numbness and tingling in both hands and
the neck pain radiating to the tops of both shoulders and
episodes with her hands locking up. Dr. Lembc repeated her
recommendations for a bone scan, EMG studies and bloodwork and
for a triple phased bone scan.

In her deposition, Dr. Lembo specifically ncted that she
had never been provided any of the records from the past
treatment by Dr. Goldberger, Dr. Hayes and Dr. Nantias or Dr.
Healy nor any of the other records from any tests that she had
recommended be performed including EMG/NCS studies, MRIs and
bloodwork that she recommended be performed; all of which had
been performed by Dr. Healy. She did not know that an MRI of
the cervical spine which she had recommended be performed had
been performed and she did not know that the bloodwork that she
nad requested be performed had been performed on a consistent,
regular and repeated basis. (Dep. 8/8/16, p. 29, 1. 2 - p. 31,
1. 25). In addition, Dr. Lembo had recommended a triple phased
bone scan which had been authorized by the Defendants, which Ms.
Cartee had attended and which was performed on May 2, 2016.

However, in her deposition Dr. Lembo had not been provided the

11
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test results from that bone scan and was only provided those at
the deposition by Claimant’s counsel. After testifying that the
results of those would be a good indication that she did not
have RSD or a complex regional pain syndrome which was the
reason that she had requested those and after review of the
results she ruled that out as a diagnosis. She also did not
know Dr. Healy had performed that scan. (Dep. 8/8/16, p. 32, 1.
1 - 25). Also in her deposition after finding out that the MRI
that she had requested of the cervical spine had been conducted,
that the EMG/NCS had been performed, that the bone scan had been
performed, that blood tests had regularly been performed and
there was no indication of ahy problem cof systemic nature from
those blood tests, Dr. Lembo stated that the only treatment that
she would recommend before stating that the Claimant was at
maximum medical improvement as far as improving her condition,
would be physical therapy and possible injections. She then
agreed that the records established that both of those had been
performed and then testified that since and after those had been
performed, you would simply be talking about symptomatic relief.
(Dep. 8/8/16, p. 38, 1. 16 - p. 40, 1. 8).

In her testimony, Ms. Cartee described the problems that
she developed while performing her work activities which had
caused these problems including the heavy lifting of the
microphones, cables and equipment necessary to perform her job

in the court room which required her to set up and break down
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that equipment at the beginning and end of each court session;
to pack those items into heavy suitcases which weighed
approximately 80-100 pounds together and to then carry that
between the courtroom and her residence or accommeodations. In
addition, she described her work duties throughout the entire
day. Ms. Cartee is a mask court reporter which requires her to
maigtain her neck in a rigid steady position with constant
pressure being placed against her face with her hands and mask
and from her neck to insure a tight seal around the mask to
prevent disruption from her verbal recording into the mask and
equipment of the testimony and evidence being presented during
the court hearing. At the same time, that she Was required to
hold the mask securely in place, she was constantly taking notes
and entering exhibits, etc., The continual activity of
performing and holding the mask in place with constant pressure
to insure an airtight seal around her face so that her verbal
recording intc the transcription equipment would not interrupt,
required great and constant physical stress and strain on both
her hands and neck. In addition to her reporting duties, she
testified as to the typing and other data entry work that she
had to do after that in reference to transcribing and producing
hearing transcripts. She then described the time and her duties
when this problem really developed which was while she was
reporting a very lengthy, complicated one-month trial. She

testified that Judge Baxley, for whom she reported, was
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regularly assigned to very complex litigation., It was during
and after this one-month trial in which she was having to make a
continual transcript in addition to the normal performance of
her courtroom duties of setting up and breaking down the
equipment and the constant pressure of the mask recording that
she developed her severe problems.

Ms, Cartee then described her current problems, which were
in accordance with the medical records and evidence. She showed
pictures of the various apparatuses that she has purchased or
have been made for her to be able to simply open a jar which
actually has to be already loosened before she can open it. She
described her inability to 1lift, to hold any objects with her
hands and arms. She described the constant and continual severe
pain that she has throughout her neck, shoulders, arms and hands
and that how any type of activity} even attending a painting
class for a one-hour period will cause her to have severe pain
after that. She noted the constant throbbing, disabling-type
pain that she has on a daily basis. She does not drive because
of the inability to hold the steering wheel other than very
short distances and her husband does all of the driving and
actuaily drives her at all times possible even to local
appointments. In reference to the severity of the inability to
use her hands to grip anything at all, as one of the apparatuses
she uses, she brought and had pictures put into the Record of a

small device that she uses to simply turn the top on an already
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loosened scda bottle. She showed pictures of a device that she
has under her countertop made by a member of her church, wherein
after her husband has broken the seal on any type of jar she
then uses this with her arms to then further loosen and open the
jar 1lid. She described how she uses her arms and not her hands
actually to a large degree to open items. Ms. Cartea’s
testimony is confirmed by the functional capacity evaluation
that was performed by Ms. Tracy Hill, RPT. In that evaluat;on,
ghe could not lift with her arms at various heights more than 4-
7 pounds and she could not carry more than 7 pounds with both
arms. She could carry only 3 pounds in the right hand and 4
pounds in the left hand. She cculd push or pull only 14 pounds
with her hands and arms in a sled. During the functional
capacity evaluation, she was tested on being able to open
various items. She had to use both hands to open a pill bottle.
Getting a 1id off & plastic container tock 4 trials with both
hands. She had difficulty clamping paper as she required both
hands to perform that task and she was unable to perform the
task of opening a2 jar, opening a water bottle and unable to seal
a plastic sandwich bag. She was also administered two typing
tests and on the first test she performed only at 35 words per
minutes with 91% accuracy and on the second test, 35.5 words per
minute with only 83.63% accuracy. Prior to her injury, she had
a reported typing speed of 125-140 words per minute with 29%

accuracy. On the evaluation, the Claimant was found to he able

15

P18



to perform work at less than the sedentary work level which is
the minimal physical capacity demand level ¢f work under the
Dictionary of Occupational Titles; meaning she is physically
unable to perform any physical demand classification of work.

Wherefore, based on the review of the testimony and
evidence submitted, I find that the Claimant has established by
a preponderance of the evidence that she is entitled to the
benefits scught which includes the finding that she is totally
and permanently disabled from gainful employment and that she is
entitled to an Award for total and permanent disability with
gccompanying lifetime medical care. Based on her total and
permanent disability, she is entitled is to all medical care
causally related to the preblems with her cervical spine and
with her arms and hands which resulted from the work-related
injury which will affect a cure or provide relief from the
disabling symptoms resulting from éhese problems. Based on his
treatment and knowledge of her c¢ondition, Dr. Healy is to be
authorized along with such other medical care necessary to
effect a cure and provide relief from the disabling symptoms and
conditions stemming from her cervical spine and hands as found
to be compensable by this Order. Therefore, based upon my

findings, I have made the following findings of salient fact:
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FINDINGS. OF FACT

1, The Claimant suffered an admitted injury by accident
arising out of and within the course and scope of her
employment.

2, The Defendants have provided some medical care and
treatment in this case. Due to the defendants not providing
continuing medical care or local medical care after May 14,
2014, the Claiment sought other treatment with Dr. Joseph Healy
on her own.

3. The Claimant asserts that she is permanently and
totally disabled. She claims that she has problems with both
hands and her cervical spine to the degree that she is unable to
earn wages. Claimant alsc asserts, based on the opinion of Dr.
Healy, that she is permanently and totally disabled.

4, Defendants contend that the Claimant is ncot at MMI and
base that conclusion on the opinion of Dr. Nancy Lembo who they
have designated as the authorized treating physician.

5. They contend that since the Claimant has yet to reach
MMI, Claimant is, as of now, entitled only to continuing medical
care and treatment as directed by Dr. Lembo.

6. The record is replete with medical records of
treatment the Claimant has undergone to inglude carpel tunnel

releases that failed.
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7. Claimant sought treatment on her own with Dr. Healy
who is a neurologist in Florence. He has treated her for almost
two years.

8. Claimant lives in Hartsville.

9. Claimant testified that she is 62 years old and worked
as a court reporter for the Employer.

10. Claimant testified that she now could no longer do
that job. Her ability to write and to type have been so
severely impacted, she can no longer work as a court reporter.

11, Claimant alsc testified that her ability to perform
the tasks of daily living has been severely impacted as well.
She testified that she has great difficulty performing any task
that requires hand dexterity or grip strength.

i2. The Clzimant underwent a Functional Capacity
Evaluation which was administered by Tracy Hill, PT coh Nevember.
23, 2015, Ms. Hill wrote of that evaluation, “Mrs. Cartee put
forth a consistent effort during the evaluation. She qualifies
for less than sedentary work.Mrs. Cartee does not meet the full
physical requirements necessary for sedentary work due to her
limited lifting ability and due to her limited sitting
tolerance. Sedentary work also requires the ability to use both
hands for repetitive hand-finger actions and she does not have

this ability.”
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13. The Claimant has seen Dr. Lembo for evaluation
purposes. Dr. Lembce testified that she has seen the Claimant
twice.

14. There is much back and forth in Dr. Lembo’s deposition
about testing that needed to be done and testing that has
already been performed.

15. While Dr. Lembo is an eminently qualified physician,
it is clear to me from her deposition that she either hasn’t
been provided reports of testing already performed nor has
testing been performed that she believes will give her
information as to the Claimant’s current condition.

1l6. It is also clear to me that there has been frustration
on both sides as to testing and treatment.

17, Considering the above, I can only give limited weight
to Dr. Lembo’s opinion. She has only seen the Claimant twice
and she doesn’t have - for whatever reason - testing she
believes necessary to formulate an opinion as to the Claimant’s
current medical condition. Her ability to opine as to whether
the Claimant must be viewed in the context of her knowledge of
the Claimant’s case.

18. Additionally, I am troubled by the timeline of Dr.
Lembo’s designation as the authorized treating physician. She
first sees the Claimant on June 11, 2015 and then only sees her
again - for the only other time she has seen the Claimant — on

February 16, 2016. I am certain both sides could offer
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arguments as to why that is; but it does not change the fact
that Dr. Lembo, who is the authorized treating physician, has
seen the Claimant conly twice.

19. Dr. Healy, however, has seen and treated the Claimant
for almost two years. He is a specialist who is certainly
qualified to treat the Claimant. Dr. Healy has provided medical
care and treatment and the Claimant testified that she is
pleased with the care he has provided.

20. Pursuant o an Interim Order the undersigned issued in
this case, Dr. Healy saw the Claimant again on October 12,

2016. He wrote of that encounter, “I have previously stated
the opinion that her current condition is permanent; and she
will need medical care for the foreseeable future and most
probably the remainder of her life (teo provided symptomatic
relief, to allow her to function and to try to maintain her
current level of functioning); and that she is teotally and
permanently disabled from gainful full-time employment. After
seeing her and reviewing her current condition, it is my opinion
stated to a reasonable degree of medical certainty that she is
at maximum medical improvement. Again, she will require medical
care to address her disabling symptoms stemming from this work-
related injury and its aftermath.”

21, Subsequent to that opinion, the Defendants took the
depeosition of Dr. Healy on November 8, 2016. In that

deposition, Dr. Healy affirmed his opinion stated above.

20

P23



22. Dr. Healy has also opined that the Claimant may need
physical therapy, massage therapy and pain management in the
future to maintain her current level of function.

23. When I view the evidence as a whole and based on a
preponderance of the evidence, the Claimant is permanently and
totally disabled. She is 62 years cld. The Claimant cannot per
the FCE even qualify for sedentary work. She testified that she
cannot return to her job and cannot do work or the tasks of
daily living that requires dexterity and grip strength in her
hands and fingers.

24, I find the Claimant to be very credible.

25. I find that the Claimant reached MMI on October 12,
201s6,

26. Based on the testimony of Dr. Healy, I find that the
Claimant’s cervical spine is causally related to this work-
related accident. ZAgain, I give the greatest weight to Dr,.
Healy’s opinion as the treating physician for the past many
months,

27. Given her history with Dr. Healy and his familiarity
with her case, Dr, Healy is to be the authorized treating
physician as to her hands and cervical spine.

28, Based on a review of the evidence, the opinion of Dr.
Goldsmith notwithstanding, I cannot find where an authorized
psychologist or ;ny treating medical doctor has causally related

the claimant’s current psychological condition tc her work-
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related accident and deny her request for benefits for

psychological.

29. Claimant is also entitled to future medical care as
set forth above and having been found to be entitled to an Award
for total and permanent disability, she is entitled to lifetime
medical care for all causally related medical care for the
remainder of her life pursuant to the Act.

CONCLUSIONS OF LAW

As provided in 5.C. Code §42-17-40, the following
Conclusions ¢f Law are made:

1. Under 5.C. Code $42-9-10 and §42-1-120, total
disability is defined under the Act for loss of earning capacity
wherein based on the Claimant’s age, education, background,
experience and the physical facts of the injury, the jobs which
the Claimant can perform are so limited in quality, gquantity or
dependability that a reasonably stable job market for those do

not exist. Coleman v. Quality Concrete Products, Inc., 245 5.C.

645, 142 S5.E.24 43 (1865); Colvin v. E.I. Dupont DeNemours Co.,

227 5.C. 465, 88 5.E.2d 581 {(1955); Stephenson v, Rice Services,

323 s.C. 113, 473 S.E.2d 698 (1996).

2. Under 5.C. Code $42-15-60, Claimant is entitled to
lifetime medical care under §42-15-60 for total and permanent
disability. Having been declared totally and permanently
disabled, Ms. Cartee is entitled to all reasonable and necessary
treatment and care during her lifetime which will affect a cure
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and provide relief for all conditions found to be causally
related to the compensable injuries stemming from her work-
related injury.

3. Under the stipulation and agreement of the parties,
the parties have stipulated to jurisdiction and venue,

4. Under the agreement of the parties, the applicable
average weekly wage i3 $1,047.56 with a resulting compensation
rate of $698.41.

5. Under S.C. Code 8§42-9-301 and Rule 67-1605, the
Claimant has requested that a lump sum award be made to the
Claimant in lieu of the Claimant’s entitlement to payments of
compensaticn being made on a per week basis spread over thé
Claimant’s lifetime as established by the South Carclina
Mortality Table, S$.C. Code $19-1-150, which payment of weekly
compensation benefits, the Commission may order under S.C. Code

§42-9-240 and pursuant to James v. Anne’s, Inc., 390 5.C. 188,

701 3.E.2d 730 (2010).

ORDER AND AWARD

THEREFORE, IT IS ORDERED that the Claimant is entitled to
an Award for total and permanent disability and the Claimant is
entitled to the payment of continuing weekly compensation
benefits in the amount of $698.41 and continuing until 500 weeks
of compensation have been paid. If any amounts of compensation
have accrued that have not been paid as of the date of this Order

such accrued compensation benefits shall be paid to the Claimant
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in a lump sum. Further, the Claimant has requested that the
Award of compensation be paid in a lump sum and based on my
findings that request is granted and the residual lump sum award
shall be calculated by the Commission pursuant to this Award.
Further, once the calculation of the residual lump sum payment is
determined, a supplemental order will be issued'confirming that
said lump sum is being paid in lieu of the Claimant’s entitlement
to weekly compensation payments being made to the Claimant for
the remainder of her life. The Claimant was born on October 6,
1954 and at the time of this Award is 62 years of age and has a
life expectancy of 22.47 years or 1,171.56 weeks. Her weekly
life expectancy shall be used for the calculation of the residual
value of weekly compensation payments to the Claimant over her
lifetime.

IT IS FURTHER ORDERED that the Claimant having been
determined to be totélly and permanently disabled and having been
determined to have sustained permanent injury to her cervical
spine (back) and her hands which affects her neck and hands, the
Claimant is entitled to lifetime medical care for all causally
related problems stemming from the injuries sustained as a part
of her work-related accident. The Claimant is placed under the
care of Dr. R, Joseph Healy, MD her treating neurologist and such
other medical providers that he deems just and appropriate to
provide all reasonable and necessary treatment and care to affect

a cure and provide relief from those causally related medical
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problems during the Claimant’s lifetime pursuant to §42-15-60,
That medical care shall specifically include the current medical
care as detailed by Dr. Healy to include chronic pain management,
massage therapy, physical therapy in addition to all conservative
care including all medications and injections. The Claimant’s
request for benefits for psycholegical due to her psychological
condition at this time as being causally related to work-related
injuries is denied.

No hearing costs assessed in this matter.

AND IT IS SO ORDERED.

1
SC WORKERS’ COMPENSATION COMMISSION

CERTIFICATE OF SERVICE
This is to certify that the undersigned has on this date served
a copy of this order in the above entitled action upon all
parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or
if there is an unrepresented party(ies), by depositing a copy
hereof, postage paid, in the United States mail, first class,
addressed to the unrepresented party{ies) and to the attorney(s)
for the represented party({ies).
April 13, 2017

By: Kellie Lindler, Administrative Assistant to Commissioner

McCaskill
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This matter came before the Hearing Commissioner for hearing
on September 6, 2016, on the basis of Claimant‘s Form 50 Request
for Hearing. The Commissioner issued his Decision on April 13,
2017, As part of that Decision, the Hearing Commissioner made the
following Findings of Fact, Conclusions of Law, and entered the
following Award:

FINDINGS OF FACT

1. The Claimant suffered an admitted injury by accident
arising out of gnd within the course and scope of her employment.
2, The Defendants have provided some medical care and

treatment in this case. Due to the defendants not providing
continuing medical care or local medical care after May 14, 2014,
the Claimant sought other treatment with Dr. Joseph Healy on her
own.

3. The Claimant asserts that she is permanently and
totally disabled. She claims that she has problems with both
hands and her cervical spine to the degree that she is unable to
earn wages. Claimant also asserts, based on the opinion of Dr.
Healy, that she is permanently and totally disabled.

4. Defendants contend that the Claimant is not at MMI and
base that conclusion on the opinion of Dr. Nancy Lembo who they
have designated as the authorized treating physician.

5. They con?end that since the Claimant has yet to reach

MMI, Claimant is, as of now, entitled only to continuing medical
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care and treatment as directed by Dr. Lembo.

6. The record is replete with medical records of treatment
the Claimant has undergone to include carpel tunnel releases that
failed,

7. Claimant sought treatment on her own with Dr. Healy who
is a neurclogist in Florence. He has treated her for almost two
years.

8. Claimant lives in Hartsville.

9. Claimant testified that she is 62 years cld and worked
as a court reporter for the Employer.

10, Claimant testified that she now could no longer do that
job. Her ability to write and to type have been so severely
impacted, she can no longer work as a court reporter.

11. Claimant also testified chat her ability to perform the
tasks of daily living has been severely impacted as well. She
testified that she has great difficulty performing any task that
requires hand dexterity or grip strength.

12. The Claimant underwent a Functicnal Capacity Evaluation
which was administered by Tracy Hill, PT on November 23, 2015.
Ms. Hill wrote of that evaluation, "Mrs. Cartee put forth a
consistent effort during the evaluation. She qualifies for less
than sedentary work.Mrs. Cartee does not meet the full physical
requirements necessary for sedentary work due to her limited

lifring ability and due to her limited sitting tolerance.
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Sedentary work also reguires the ability to use both hands for
repetitive hand-finger actions and she does not have this
ability.«

13. The Claimant has seen Dr. Lembo for evaluation
purposes. Dr. Lembo testified that she has seen the Claimant

twice,

bout testing that needed to be done and testing that has already
been performed.

15. While Dr. Lembo is an eminently qualified physician, it
igs clear to me from her deposition that she either hasn’t been
provided reports of testing already performed nor has testing
been performed that she believes will give her information as to
the Claimant’'s current condition.

16. It is also clear to me that there has been frustration
on both sides zs to testing and treatment.

17. Considering the above, I can only give limited weight
to Dr. Lembo’s opinion. She has only seen the Claimant twice and
she doesn’'t have - for whatever reason - testing she believes
necessary to formulate an opinion as to the Claimant’s current
medical condition. Her ability to opine as to whether the
Claimant must be viewed in the context of her knowledge of the
Claimant’'s case.

18. Additionally, I am troubled by the timeline of Dr.
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Lembo’'s designation as the authorized treating physician. She
first sees the Claimant on June 11, 2015 and then only sees her
again - for the only other time she has seen the Claimant - on

February 16, 2016. I am certain both sides could offer argumentégﬂﬂﬂ;.

as to why that is; but it does not change the fact that Dr.
Lembo, who is the authorized treating physician, has seen the
Claimant only twice.

19. Dr. Healy, however, has séen and treated the Claimant
for almost two years. He is a specialist who is certainly | :
qualified teo treat thée Claimant. Dr. Healy Has provided medicé
care and'treatmert and the Claimant testified Ehat she is plea&ﬁ‘
with the care he has. provided.

20. EprsqaﬁgntpAan Interim Orﬁér the undersigned issued iz
this case, .Dr. .Healy saw-the Claimant again on October 12, 2016
He wrote of that encounter, 1 have Prévicusly statéd the opinilin
that her curr¥ent cendition is permanent; and she will need

medical care for the foreseeable. future and mogt probably the

remainder of her lifg (to provided symptomatid relief, .to allow
her to function and to try to maintaiﬁ her current level of
functioning); and that she is totally and permanently disabled
from gainful full-tisie éfiployment. After sesifiy her and
reviewing her current copdition, it is my opinion stated to a
reasonable degree€ of medical certainty that she is at maximum

medical ifiprovement. Again, she will require medical care to
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address her disabling symptoms stemming from this work-related
injury and its aftermath.”

21. Subsequent to that opinion, the Defendants took the
deposition of Dr. Healy on November 8, 2016. In that deposition,
Dr. Healy affirmed his opinion stated above.

22. Dr. Healy has also opined that the Claimant may need
physical therapy, massage therapy and pain management in the
future to maintain her current level of function.

23. When I view the evidence as a whole and based on a
preponderance of the evidence, the Claimant is rermanently and
totally disabled. She is 62 years old. The Claimant cannot per
the FCE even qualify for sedentary work. She testified that she
cannot return to her job and cannot do work or the tasks of daily
living that requires dexterity énd grip strength in her hands and
fingers.

24, I find &he Claimant to be very credible.

25. I find that the Claimant reached MMI on October 12,
2016.

26. Based on the testimony of Dr. Healy, I find that the
Claimant’s cervical spine is causally related to this work-
related accident. Again, I give the greatest weight to Dr.
Healy’s opinion as the treating physician for the past many
months,

27. Given her history with Dr. Healy and his familiarity
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with her case, Dr. Healy is to be the authorized treating
pnysician as to her hands and cervical spine.

28. Based on a review of the evidence, the opinion of Dr.
Goldsmith notwithstanding, I cannot find where an authorized
psychologist or any treating medical doctor has causally related
the claimant’s current psycholegical condition to her work-
related accident and deny her request for benefits for
psychological.

Claimant is also entitled to future medical care as set
forth above and having been found to be entitled to an Award for
total and permanent disability, she is entitled to lifetime
medical care for all causally relatgd medical care for the
remainder of her life pursuant to the Act.

CONCLUSIONS OF LAW

As provided in S.C. Code §42-17-40, the following
Conclusions of Law are made:

1. Under S.C. Code §42-5-10 and §42-1-120, total
disability is defined under the Act for loss of earning capacity
wherein based on the Claimant’s age, education, background,
experience and the physical facts of the injury, the jobs which
the Claimant can perform are so limited in quality, cuantity or
dependability that a reasonably stable job market for those do

not exist. Coleman v. Quality Concrete Products, Inc., 245 S.C.

645, 142 S.E.2d 43 (1965); Colvin v. E.I. Dupont DeNemours Co.,
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227 8.C. 465, 88 S.E.2d4 581 (1955); Stephenson v. Rice Services,

323 §.C. 113, 473 S.E.2d 699 {1996).

2. Under S.C. Code §42-15-60, Claimant is entitled to
lifetime medical care under §42-15-60 for total and permanent
disability. Having been declared totally and permanently
disabled, Ms. Cartee is entitled to all reasonable and necessary
treatment and care during her lifetime which will affect a cure
and provide relief for all conditions found to be causally
related to the compensable injuries stemming from her work-
related injury.

3. Under the stipulation and agreement of the parties, the
parties have stipulated to jurisdiction and venue.

4. Under the agreement of the parties, the applicable
average weekly wage is $1,047.56 with a resulting compensation
rate of $698.41,

5. Under $.C. Code §42-9-301 and Rule 67-1605, the
Claimant has requested that a lump sum award be made to the
Claimant in lieu of the Claimant’s entitlement to payments of
compensation being made on a per week basis spread over the
Claimant’s lifetime as established by the Scuth Carolina
Mortality Table, S.C. Code §19-1-150, which payment of weekly
compensation benefits, the Commission may order under S.C. Code
§42-9-240 and pursuant to James v. Anne’'s, Inc., 390 S.C. 188,

701 s.E.2d 730 {(2010).
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ORDER AND AWARD

THEREFORE, IT IS ORDERED that the Claimant is entitled to an
Awaxrd for total and permanent disability and the Claimant is
entitled to the payment of continuing weekly compensation
benefits in the amount of $698.41 and continuing until 500 weeks
of compensation have been paid. If any amounts of compensation
have accrued that have not been paid as of the date of this Order
such accrued compensation benefits shall be paid to the Claimant
in a lump sum. Further, the Claimant has recuested that the
Award of compensation be paid in a lump sum and based on my
findings that request is granted and the residual lump sum award
shall be calculated by the Commission pursuant to this Award.
Further, once the calculation of the residual lump sum payment is
determined, a supplemental order will be issued confirming that
said lump sum is being paid in lieu of the Claimant's entitlement
to weekly compensation payments being made to thé Claimant for
the remainder of her life. The Claimant was born on October 6,
1854 and at the time of this Award is 62 years of age and has a
life expectancy of 22.47 years or 1,171,56 weeks., Her weekly
life expectancy shall be used for the calculation of the residual
value of weekly compensation payments to the Claimant over her
lifetime,.

IT IS FURTHER ORDERED that the Claimant having been

determined to be totally and permanently disabled and having been
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determined to have sustained permanent injury to her cervical
spine (back) and her hands which affects her neck and hands, the
Claimant is entitled to lifetime medical care for all causally
related problems stemming from the injuries sustained as a part
of her work-related accident. The Claimant is placed under the
care of Dr. R. Jeseph Healy, MD her treating neurologist and such
other medical providers that hé deems just and appropriate to
provide all reasonable and necessary treatment and care to affect
a cure and provide relief from those causally related medical
problems during the Claimant‘’s lifetime pursuant to §42-15-60.
That medical care shell specifically include the current medical
care as detailed by Dr. Hezly to include chronic pain management,
massage therapy;, physical therapy in addition to all conservative
care including all madications and injections., The Claimant‘s
request for benefits for psychological due to her psychological
condition at this time as being causally related to work-related
injuries is denied.

GROUNDS FOR REVIEW - DEFENDANTS/L5T APPELLANTS

By way of an Application for Review the Employer/Carrier as
1st Appellants have raised the following grounds fér review:

1. Whether Hearing Commissioner erred in finding a fact number
17 in only giving limited weight to Dr., Lembo’s opinion with
such a finding is against the greater weight of the evidence
in the record.

2. Whether Hearing Commissioner erred in finding of fact number

18 in finding an issue with the timeline of Dr. Lembo's
designation as the authorized treating physician with such a

ig0
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finding is against the greater welght of the evidence in the
record,

Whether Hearing Commissioner erred in finding of fact number
23 in finding that Claimant is permanently and totally
disabled, that she cannot qualify for sedentary work, that
she cannot return tec her job and the tasks of daily living
when such a finding is against the greater weight of
evidence in the record.

Whether Hearing Commissioner erred in finding of fact number
25 that Claimant reached MMT on October 12, 2016 when such a
finding is against the greater weight of evidence in the
record.

Whether Hearing Commissioner erred in finding of fact number
26 in finding that Claimant's cervical spine is causally
related to the work accident and giving the greatest weight
to Dr. Healy's opinion when such a finding is against the
greater weight of evidence in the record.

Whether Hearing Commissioner erred in finding of fact number
29 in finding that Claimant 1s entitled to future medical
care and having been found permanently and totally disabled
is entitled to lifetime medical care for causally related
care for her life when such a finding is against the greater
weight of evidence in the record.

Whether Hearing Commissioner erred in conclusion of law
number 2 in concluding that Claimant is entitled to lifetime
medical care for permanent total disability and now having
been declared totally and permanently disabled, Claimant is
entitled to reasconable and necessary treatment and care
during her lifetime when such a conclusion is against the
greater welght of evidence in the record.

Whether Hearing Commissioner erred in ordering that Claimant
is entitled to an award of total and permanent digability
when such an crder is against the greater weight of the
evidence in the record.

Whethexr Hearing Commissioner erred in ordering that Claimant
is determined to be totally and permanentily disabled and
having sustained permanent injury to her cervical spine and
her hands that affects her neck and hands and that Claimant
is entitled lifetime medical care for causally related
problems when such an order is against the greater weight af
evidence in the record.

11
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10.

11.

Whether Hearing Commissioner erred in ordering that Claimant
is placed under the care of Dr. Joseph Healy her treating
neurologist when such an order is against the weight of
evidence in the record.

Whether Hearing Commissioner erred in ordering that Claimant
1l s medical care shall specifically include current medical
care is detailed by Dr. Healy including chronic pain
management, massage therapy, physical therapy in addition
all conservative care getting all medications and injections
when such an order is against the greater weight of evidence
in the racord.

GROUNDS FOR REVIEW - CLATMANT 2% APPELLANT

By way of an Application for Review, the Claimant as 2nd

Appellant has raised the following grounds for review:

1.

That based on the appeal of the Defendants, pursuant to §.C.
Code of Laws §42-17-40, the Claimant requests a review of
all of the rFindings of Fact, the Conclusions of Law, the
Order and Award and of all rulings and decisions made by the
Commissiocner at the hearing, as contained in the Record or
as made at any unrecorded pre-hearing conference, and in any
communications concerning the claim, Order, aAward and
Decision rendered by the Hearing Commissioner not otherwise
appealed by the Defendants in this matter.

That the Hearing Commissioner based on the substantial
evidence in the Record erred by failing to award the
Claimant psychological care under her treating psychologist
and through her treating medical doctors as referenced in
the Order. This appeal is as to all Findings of Fact,
Conclusions of Law and the Order and Award in reference to
that part of the decision.

FUOLL COMMISSION PANEL REVIEW AND DECISION

Copies of the Grounds for Review of both parties were

furnished to all interested parties prior to the oral argument

scheduled before the Appellate Panel on August 22, 2017.

Pursuant to SC Code §42-17-50 (1985 as amended), the
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Appellate Panel reviewed the Order and Award and considered all
the issues raised by the Briefs of both Appellants and
Respondents.

After careful review and consideration of this matter, the
Full Commission Appellate Panel AFFIRMS the Single Commissioner's
Order and Award and adopts the Findings of Fact and Conclusions
of Law and the Award of the Hearing Commissioner as the Findings
of Fact and Conclusions of Law and Award ¢f the Commission:

FULL COMMISSION FINDINGS OF FACT

1. The Claimant suffered an admitted injury by accident
arising out of and within the course and scope of her employment.
2. The Defendants have provided some medical care and

treatment in this case. Due to the defendants not providing
coentinuing medical care or local medical care after May 14, 2014,
the Claimant sought other treatment with Dr. Joseph Healy on her
QWI1,

3. The Claimant asserts that she is permanently and
totally disabled. She claims that she has problems with both
hands and her cervical spine to the degree that she is unable to
earn wages. Claimant also asserts, based on the opinion of Dr.
Healy, that she is permanently and totally disabled.

4, Defendants contend that the Claimant is not at MMI and
base that conclusion on the opinion of Dr. Nancy Lembo who they

have designated as the authorized treating physician.
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5. They contend that since the Claimant has yet to reach
MMI, Claimant is, as of now, entitled only to continuing medical
care and treatment as directed by Dr. Lembo.

6, The record is replete with medical records of treatment
the Claimant has undergone te include carpel tunnel releases that
failed.

7. Claimant sought treatment on her own with Dr. Healy who
i1s a neurologist in Florence. He has treated her for almost two
years,

8. Claimant lives in Hartsville.

9, Claimant‘testified that she is 62 years cld and worked
as a court reporter for the Emplover.

10. Claimant testified that she now could no longer do that
job. Her ability to write and to type have been so severely
impacted, she can no longer work as a court reporter.

1l. Claimant also testified that her ability to perform the
tasks of daily living has been severely impacted as well. She
testified that she has great difficulty performing any task that
requires hand dexterity or grip strength.

12. The Claimant underwent a Functional Capacity Evaluation
which was administered by Tracy Hill, PT on November 23, 2015.
Ms. Hill wrote of that evaluation, “Mrs. Cartee put forth a

consistent effort during the evaluation. She gualifies for less

than sedentary work.Mrs. Cartee does not meet the full physical
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requirements necessary for sedentary work due to her limited
lifting ability and due to her limited sitting tolerance.
Sedentary work also requires the ability to use both hands for
repetitive hand-finger actions and she does not have this
ability.”

13. The Claimant has seen Dr. Lembo for evaluaticn
purposes. Dr. Lembo testified that she has seen the Claimant
twice.

14, There is much back and forth in Dr. Lembo's deposition
about testing that needed to be done and testing that has already
been performed.

15. While Dr. Lembo is an eminently qualified physician, it
is clear to us from a review of her deposition that she either
has not been provided reports of testing already performed or
testing has not been performed that she believes will give her
information as to the Claimant’s current condition.

16. It is also clear to us that there has been frustration
on both sides as to testing and treatment.

17. Considering the above, we can only give limited weight
to Dr. Lembo’s opinion. She has only seen the Claimant twice and
she does not have - for whatever reason - testing she believes
necesgary to formulate an opinion as to the Claimant’s current
medical condition. Her ability to opine as to whether the

Claimant must be viewed in the context of her knowledge of the
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Claimant’'s case.

18. Additionally, we are am troubled by the timeline of Dr,
Lembo’s designation as the authorized treating physician. She
first sees the Claimant on June 11, 2015 and then only sees her
again ~ for the only other time she has seen the Claimant - on
February 16, 2016. We are certain both sides could offer
arguments as to why that is; but it does not change the fact that
Dr. Lembo, who is the authorized treating physician, has seen the
Claimant only twice.

15. Dx. Healy, however, has seen and treated the Claimant
for almost two years. He is a specialist who is certainly
qualified to treat the Claimant. Dr. Healy has provided medical
care and treatment and the Claimant testified that she is pleased
with the care he has provided.

20. Pursuant to an Interim Order the Hearing Commissioner
issued in this case, Dr. Healy saw the Claimant again on October
12, 2016. He wrote of that encounter, “I have previously stated
the opinion that her current condition is permanent; and she will
need medical care for the foreseeable future and most probably
the remainder of her life (to provided symptomatic relief, to
allow her to function and to try to maintain her current level of
functioning); and that she is totally and permanently disabled
from gainful full-time employment. After seeing her and

reviewing her current condition, it is my opinion stated to a
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reasonable degree of medical certainty that she is at maximum

medical improvement. Again, she will require medical care to

address her disabling symptoms stemming from this work-related
injury and its aftermath.”

21, Subsequent to that opinion, the Defendants took the
deposition of Dr. Healy on November 8, 2016. In that deposition,
Dr. Healy affirmed his opinion stated above.

22, Dr. Healy has zlso opined that the Claimant may need
physical therapy, massage therapy and pain management in the
future to maintain her current level of function.

23. When we view the evidence as a whole and based on a
preponderance of the evidence, the Claimant is permanently and
totally disabled. She is 62 years o0ld. The Claimant cannot, per
the FCE, even qualify for sedentary work. ©She testified that she
cannot return to her job and cannot do work or the tasks of daily
living that requires dexterity and grip strength in her hands and
fingers.

24. We find the Claimant to be very credible.

25. We find that the Claimant reached MMI on October 12,
2016.

26. Based on the testimony of Dr. Healy, we find that the
Claimant’s cervical spine is causally related to thls work-
related accident. Again, we give the greatest weight to Dr.

Healy's opinion as the treating physician for the past many
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months,

27. Given her history with Dr. Healy and his familiarity
with her case, Dr. Healy is hereby named the authorized treating
physician as to her hands and cervical spine.

28. Based on a review of the evidence, the opinion of Dr.
Goldsmith notwithstanding, we cannot find where an authorized
psychologist or any treating medical doctor has causally related
the claimant’s current psychological condition to her work-
related accident, and therefore deny her request for benefits for
psychological,

Claimant is also entitled to future medical care as set
forth above and having been found to be entitled to an Award for
total and permanent disability, she is entitled to lifetime
medical care for all causally related medical care for the
remainder of her life pursuant to the Act,

FULL COMMISSION CONCLUSIONS OF LAW

As provided in S.C. Code §42-17-40, the following
Conclusions of Law are made:

1. Under S.C. Code §42-9-10 and §42-1-120, total
disability is defined under the Act for loss of earning capacity
wherein based on the Claimant’s age, education, background,
experience and the physical facts of the injury, the jobs which
the Claimant can perform are so limited in quality, quantity or

dependability that a reasonably stable job market for those do
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not exist, Coleman v. Quality Concrete Products, Inc., 245 S.C.

645, 142 S.E.2d 43 (1965); Colvin v. E.I, Dupont DeNemours Co.,

227 §.C. 465, 88 S.E.2d 581 (1955); Stephensoq v. Rice Services,

323 §.C. 113, 473 S.E.2d 699 (1996).

2. Under S5.C. Code §42-15-60, Claimant is entitled to
lifetime medical care under §42-15-60 for total and permanent
disability. Having been declared totally and permanently
disabled, Ms. Cartee is entitled to all reasonabls and necessary
treatment and care during her lifetime which will affect a cure
and provide relief for all conditions found to be causally
related to the compensable injuries stemming from her work-
related injury.

3. Under the stipulation and agreement of the parties, the
parties have stipulated to jurisdiction and venue.

4. Under the agreement of the parties, the applicable
average weekly wage is $1,047.56 with a resulting compensation
rate of £698.41.

5. Under S.C, Code §42-9-301 and Rule 67-1605, the
Claimant has requested that a lump sum award be made to the
Claimant in lieu of the Claimant’s entitlement to payments of
compensation being made on a per week basis spread over the
Claimant’'s lifetime as established by the South Carolina
Mortality Table, S.C. Code §15-1-150, which payment of weekly

compensation benefits, the Commission may order under S.C. Code

19

P47



§42-9-240 and pursuant to James v. Anne’'s, Inc., 390 S.C. 188,

701 S.E.2d 730 {(2010}.

DECISION AND ORDER OF THE COMMISSION ON APPEATL

THEREFORE, IT IS ORDERED AND FOUND that the Order and Award
of the Hearing Commissioner shall be and hereby is AFFIRMED.

AND IT IS SC ORDERED,

SC WRRKERS‘ COMPENSATION COMMISSION

s

Cor :.fgsione(t) Sﬁsa/’js. ‘Barden

N,

I CONCUR:

CERTIFICATE OF SERVICE

This s to certify that the undersigned has on this date sarved & copy of this order in the
above entitlad action upon all psrties to this case by sending an electronic topy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrapresented
party(ies), by depositing a copy hereof, postape paid in the United States mall, first dlass,
addressed to the unrepresented party{ies) and to the attorney(s) for the represented
party(ies). '

By Eugenia on October 17, 2017
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BEFORE THE
SOUTH CAROLINA WORKERS® COMPENSATION COMMISSION
WCC FILE NO. 1307922

Pamela Cartee, )
)
Claimant, }
Vs. )
)
SC Judicial Department, ) Interim Order
)
Employer, )
)
State Accident Fund, )
)
Carrier, )
Defendants )
)

A hearing was held in this matter before the undersigned on 02/12/18 to resolve a dispute
with a portion of the Attorneys Fees in this case.

To provide for completeness of the record, this Interim Order provides written
authorization and approval for disbursement of $59,632.69 in fees in the above
referenced matter. Based on a review of the transcript from the hearing on February 12,
2018, the hearing on February 12, 2018 was to determine whether counsel is entitled to
the delta between the amount requested by counsel of $73,094.45 and the amount already
approved $59.632.69. The request for the amount in question - $13,461.76 —is under
review.

Columbia, SC - 3

CERTIFICATE OF SERVICE

This is to certify the undersigned has this date served this order in the above entitled
action upon all parties {0 this cause by sending an electronic copy hereof by electronic
mail addressed to the attorney or attorneys for said parties or by depositing a copy hereof,
postage paid, in the United States certified mail addressed to any unrepresented party
February 21, 2018

By: Kellie Lindler, Administrative Assistant to Commissioner McCaskill
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BEFORE THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
WCC FILE NO. 1307922

Pamela Cartee, )
)
Claimant, )
Vs. )
_ )
8C Judicial Department, ) Order
)
Employer, )
)
State Accident Fund, )
)
Carrier, )
Defendants )
)

A hearing was held in this matter before the undersigned on 02/12/18 to resolve a dispute
with a portion of the Attorneys Fees in this case.

Findings of Fact and Rulings of Law

1, The question at bar is whether Claimant’s Counsel is entitled to additional
requested attorney’s fees.
2. Determination of this question rests in the plain reading of Regulation 67-

1205(c)(2) which reads in part, “If the attorney secures the payment of permanent
disability later, the attorney may charge, according, to these regulations, up to but not
more than 33.3% of the settlement or award.”

3. I cannot find any persuasive authority for an award beyond that amount. I
awarded the Claimant permanent and total disability on 04/13/17. While that award was
on appeal, the case was not final and, as such, it would be premature to determine an
award. Additionally, while on appeal, that Order could have been awarded to a greater
award or a lesser award. The Full Commission could have vacated my Order and
remanded the case for a hearing de novo. The determination of the award with finality
could not be reached until my Order became the law of the case.

4, Once my order was the law of the case, The Defendants then paid the Claimant
the commuted value of the award - $179,077.14. The Form 19 reflects this payment.
Based on the payment, Claimant’s counsel is entitled to an attorney’s fee of 33.3% of that
amount which is $59,632.69. I have previously ordered payment of that amount, I
cannot find and counsel has not submitted any authority which supplants Regulation 67-
1205(c)(2). As such, the payment of any additiona) attorney’s fees must be consistent
with 67-1205(c)(2).
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Therefore, the petition for additional attorney’s fees is denied.

Columbia, SC

CERTIFICATE OF SERVICE
This is to certify the undersigned has this date served this order in the above entitled
action upon all parties to this cause by sending an electronic copy hereof by electronic
mail addressed to the attorney or attorneys for said parties or by depositing a copy hereof,
postage paid, in the United States certified mail addressed to any unrepresented party.
March 6, 2018

By: Kellie Lindler, Administrative Assistant to Commissioner McCaskill
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STATE OF SOUTH CAROLINA ) IN THE COURT OF CGMMON PLEAS

) FOR THE FOURTH JUDICIAL CIRCUIT
COUNTY OF DARLINGTON ) C/A No. 18CP )b-0334

PRESTON P'. MCDANIEL, ESQUIRE
AND

JOHN M. MILLING, ESQUIRE
Plaintiffs
.

SOUTH CAROLINA WORKERS'

CCMPENSATION COMMISSION TEMPORARY RESTRAINING

ORDER ISSUED WITHOUT NOTICE
PURSUANT TO SCRCP RULE 65 (B)

Defendant.

IN RE:

T i il

South Carclina Workers,
Compensation Commission
WCC File No.: 1307922

B =2

PAMELA CRRTEE, %F; =
238

Employee-Claimant Gas =
fom =

v 250

SOUTH CAROLINA JUDICLAL DEPT, I5e X
=S¥ o

Employer, and 9o ]

STATE ACCIDENT FUND,

AS Carrier,

e et A e ot o B Rt et T T e e T e o N Y et

Defendants.

This Court having reviewed the Affidavit and the verified
Complainl and having found that the Declaratory Judgment sets

forth a request a determination by this Court under the
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Declaratory Judgment Action as to the legal rights of the parties
under Statute, Regulation and Caselaw determining whether the fee
request as filed by the plaintiffs was as a matter of law in
accordance with Statutes, Regulations, and case law} and finding
that the Commission is guasi-judicial administrative body made up
of lay and attorney Commissioners; and finding that this matter is
a matter of legal interpretation and legal opinion as to the
interpretation of the Statutes, Regulations and case law; and
firding that an Appeal having been filed, to ensure the exhaustion
of Administrative remedies, with the Cocmmission which is set for
May 24, 2018, Wherefore,

After due and proper consideration of the verified Complaint
and the Affidavit attached thereto and incorporated therein by
reference, and after a preliminary determination that the decision
as to whether or not the fea petition as filed with the Workers
Compensation Commission is a matter of legal interpretation of the
applicable Statutes, Regulations and Caselaw through the petitioen
and is thus a matter of law for decision by the Court, it is a .
determination of this Court that a Temporary Restraining Order
witheout Notice i§ proper pending a hearing for a determination as
to whether or not the Temporary Restraining Order will be issued,

IT IS HEREBY ORDERED that the request for a Temporary
Regtralning Order Without Wotice be and hereby is GRANTED and that

the South Carclina Workers’ Compensation Commission by and through
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ivs Attorneyi{s} are hereby ordered and restrained from taking
further action on the Appeal filed with the South Carelina
Workers’ Compensation Commission until such time as a hearing may
be held on the Motlon Reguesting a Temporary Restraining Order
rursuant to the motion filed with the Court.

Pursuant to the provisions of Rule 65(b) thls Order shall

expire ten (10} days from the date and time of issuance. This

Order is issued on ) 1. 7ou (date} at (hour)

L9 9w ¢ &, m ocleck. Up-on netice for goed cause
shown, which shall be include the fact that a hearing cannot be
held on the Motion for a Temporary Restraining Order, this Court
will entertain an extension for a like period of time unless the
Defendant South Carclina Workers'’ Compensation Commission, the
bDefendant in this action, agrees to that this Temporary

Restraining Order shall'remain in place until guch time as a

hearing can be held on the Motion for a Restraining Order,

AND IT IS SO ORDERED,

S amnd

PRESIDING JUDGE =

Fourth Judicial Circuit =2, '?__-§

= =
S X
zﬁéi §§§§ £ L
(e lo ! T , 2018 =

4 1¢1 Mo fE,gF’ ~
a ¥ 70100 7 2L .. N
o= = O

=5 B

b
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DECISION AND ORDER
SOUTH CAROLINA WORKERS?gOMPENSAT]ON COMMISSION
SCWCC FILE NO.: 1307922
Pamela O. Cartee,
Claimant,

V.

S.C. Judiciel Department,
Employer,

&

State Accident Fund
Carrier,

Hearing held in Richland County,
South Crrolina on May 21%, 2018.

VEI D)
Appearances: Mr. Preston F. McDaniel, on his own behalf, ECEI Lot
No appearance was made by the Claimant.
No appearance was made by Defendants, JUL 02 ‘sz

Is
Purpose of Heering:  To resolve the dispute of Attomey Fees and Co%C Geuﬂ. of Appea

Filed: mﬁéﬂ, Loty
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STATEMENT OF THE CASE
This matier comes before the Workers’ Compensation Commission on appeal from & Decision and
Osder of the single Commissioner dated March 6%, 2018, denying the Petition for Additional
Attorneys’ Fees requested by Claimant’s attomey, Preston McDaniel (“Counsel™) on his Form 61.
The purpose of this Hearing is to determine an appropriate award of attorneys’ fees, The merits
of the underlying claim were decided by Decision and Order of the Appellate Panel dated October
17, 2017.

ORDER OF THE SINGLE COMMISSIONER

On March 6™, 2018, the single Commissioner made the following Findings of Fact and Rulings of

Law:
1. The question at bar is whether Claimant’s Counsel is entitled to additional
requested atlorney’s fees.
2. Determination of this question rests in the plain reading of Regulation 67-

1205(c)(2) which reads in part, “If the attorney secures the payment of permanent
disability later, the attomey may charge, according to these regulations, up to but
not more than 33,3% of the settlement or award.”

3. I cannot find any persuasive authority for an award beyond that amount. |
awarded the Claimant permanent and total disability on 04/13/17. While that award
was on appeal, the case was not final and, as such, it would be premature to
determine an award. Additionally, while on appeal, that Order could have been
awarded to a greater award or a lesser award.  The Full Commission could have
vacated my Order and remanded the case for a hearing de nove. The determination
of the award with finality could not be reached until my Order became the law of
the case.

4, Once my order was the law of the case, The Defendants then paid the
Claimant the commuted value of the award - $179,077.14. The Form 19 reflects
this payment. Based on the payment, Claimant’s counse] is entitled to an attorney’s
fee of 33.3% of that amount which is $59,632.69. I have previously ordered
payment of that amount. [ cannot find and counsel has not submitted any authority
which supplants Regulation 67-1205(c)(2). As such, the payment of any additional
attomey’s fees must be consistent with 67-1205(c)(2).

Therefore, the petition for additional attomney's fees is denied.
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DECISION OF THE COMMISSION

Based on our review of the record and consideration of the position of Counsel, we make the

following Findings of Fact and Rulings of Law:

FINDINGS OF FACT

1, Counsel first secured compensation payable to the Claimant in the form of a lump sum
payment of back-owed Temporary Total Disability by Order dated July 28", 2016.
Counsel secured the payment of compensation in the amount of $29,600.93. On September
12", 2016, the Commission awarded contingency attorneys’ fees to Counse) in the amount
of $9,866.98, to be withheld from the amount awarded to Claimant in accordance with Reg.
67-1205(C)(2).

2, Counsel continued to represent Claimant. On April 17", 2017 the single Commissioner
awarded Claimant permanent and total disability benefits under § 42-9-10 and lifetime
medical care under § 42-15-60, Defendants appealed the award to the Commission, While
on appeal, Claimant remained on a running award of weekly total disability benefits. On
October 17, 2017, the Appellate Panel fully affirmed the award of the single
Commissioner. Defendants did not seek an appeal of the award in accordance with § 42-
17-60, and the award of the Full Commission became the law of the case on or about
November 16%, 2017,

3. Onorabout December 13", 2017, Defendants filed a WCC Form 19 with the Commission,
showing that it had paid the award to Claimant in a Jump sum in the amount of $179,077.14.
The Form 19 showed that Claimant had received 230 weeks of total disability benefits,
paid weekly, that terminated on December 1®, 2017. | The $179,077.14 payment
represented the commuted value, calculated in accordance with Reg. 67-1605, of the
remaining weeks of total disability under § 42-9-10 that were due and payable at the time
the award of the Full Commission became final.

4. On December 8™, 2017, Counsel filed a Form 61 attorney fee petition, asking for the
Commission 10 award him a second contingency fee in the amount of $73,094.45,

According to the disbursement statement provided by Counsel, this amount was to be
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10.

11.

12,

withheld from the $179,077.14 awarded to Claimant, purporiedly pursuant to Reg. 67-
1205(CY2). $73,094.45 represents 40.82% of $179,077.14. Counsel asserts he is entitled
to an award of attorneys’ fces of 33.3% of all benefits paid to Claimant post-maximum
medical improvement.

On January 9", 2018, the single Commissioner sent an email to Counsel Slating the
following

I have reviewed your fee petition in Pamela Cartee v, SC Judicial
Department several times. [ have also reviewed the law [ believe to be
applicable. I can only find justification for a fee of $59,632.69. If you wish
to amend your Form 61 to reflect this amount as your fee, T will approve the
fee petition. Otherwise, | am glad to set the matter for a hearing pursvant
to the Act. ] am happy to hear your position.

On January 8" or 9 2018, Counsel sent & letter 1o the single Commissioner wherein he

averred that he had come in person to the Commission three times without notice in an
attempt to initiale communication with the Commissioner regarding the Petition for
Attorneys’ Fees currently pending before the Commissioner for adjudication. The single
Commissioner declined to communicate with him about the matter under review.

On January 17", 2018, the single Commissioner issued a Hearing Notice, setting the matter
for the next available date, which was February 12", 2018,

The Hearing was conducted on February 12%, 2018, Counsel was given the opportunity to
submit evidence and argue hi.s position.

On February 21%, 2018, the single Commissioner issued an Interim Order approving
disbursement to Counsel of the amount of fees not in dispute.

On February 21%, 2018, Counsel sent a letter to the single Commissioner threatening to
“take this matter up with the Supreme Court”,

On February 22™, 2018, Counsel sent a letter to the single Commissioner stating that he
would hold off on filing anything with the courts if the Commissioner would engage in
communication with him about the matter under review.,

On March 2", 2018, Counsel sent a revised Form 61 that changed the amount of the final
award listed from the total amount of all benefits, both temporary and permanent, paid, to
only the amount of benefits ;?aid post-MM], but asked for the same amount, $73,094.45, to

be awarded as attorneys’ fees,
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14,

I5.

16,

17.

18.

20.

21

22,

On March 6", 2018, the single Commissioner issued his Decision and Order Denying the
Petition for Additional Attorneys” Fees.

On March 7, 2018, Counsel sent a letter to the single Commissioner reiterating his threat
1o file litigation with the courts,

On March 13%, 2018, Counsel sent a letter to the Commission’s Judicial Director, asking
her for Jegal advice. ‘

On March 15", 2018, the Commission’s Judicial Director sent an email to Counsel stating
“If you file a WCC Form 30 appealing an award of attorneys’ fees, the Commission will
set the matter for a Hearing in accordance with Section 42-17-50. All parties of record,
and the Claimant individually, should be served with any appellate documents.”

On March 20™, 2018, Counsel filed a WCC Form 30 Request for Full Commission Review,
raising seven grounds for appeal.

In accordance with longstanding Commission policy, the single Commissioner requested
that the appeal be heard En Bane in accordance with Reg. 67-709(B)(1), since the appeal

involved novel issues of law and regarded altorneys’ fees.

. On March 23, 2018, Counsel sent an email to Commission's General Counsel asking for

a Jegal opinion, end again threatening civil litigation.

On April 19", 2018, Counsel served the Commissicn with a Temporary Restraining Order
Issued Without Notice Pursvant to Rule 65(B), SCRCP, restraining the Commission from
taking further action on the Appeal filed by Counsel, that was issued by the Court of
Common Pleas for the 4® Judicial Circuit. Despite the prohibition by the court on the
Commission taking any action on the Appeal, Counsel filed a Brief of Appellant on April
22™ 2018,

Also on April 19, 2018, Counsel served the Commission with a Summons and Complaint,
listing Counsel in his personal capacity as the Plaintiff and the Commission as Defendants.
That matter was referred to the South Carolina Attorney General’s Office for defense, and,
as of the date of this Decision and Order, is currently pending before the Court of Commen
Pleas for the 4™ Judicial Circuit on Defendant’s Motion to Dismiss,

On April 27", 2018, the Temporary Restraining Order expired pursuant 1o its terms and
has not been extended. The Commission is unaware at the time of drafting of any legal

prohibition on its issuance of this Decision and Order.
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CONCLUSIONS OF LAW

1. Attorney fees, physician fees, and hospital charges for services under this title are subject
10 the approval of the commission. S.C. Code Ann. § 42-15-90 (1976).

2. Any policies or procedures implementing the provisions of Section 42-15-90 shall become
cffective only when such implementation is accomplished by regulations promulgated in
accordance with the Administrative Procedures Act, which proposed regulations shall have
before promulgation received approval of the Judiciary Committees of the Senate and
House of Representatives and also by concurrent Resolution of the General Assembly,
S.C. Code Ann. § 42-3-185 (1976).

3. Pursuant to 42-1-100 “compensation” is the money allowance payable to an employee or
1o his dependents.

4. Pursuant to Regulation 67-1205(B) “If the parties agree to a contingent fee contract, the
fee is deenied reasonable when the following requirements are met and the requested fee
does not conflict with the South Carolina Supreme Court Disciplinary Rule on determining
a reasonable fee.” S.C. Code Regs. 67-1205(B).

5. The Act requires that “as used in this Title, unless the context otherwise requires, the terms
dealt with.in §§ 42-1-30 to 42-1-190 shall include the categories or shall have the meanings
severally ascribed to them in said sections.” S.C. Code Ann. § 42-1-20,

6. The first sentence of R.67-1205(C) states that “{aln attorney may charge up to, but not
more than, 33.3% of the total amount of compensation, except in the following situations,
where the attomney shall set the fee as instructed.” Reg. 67-1205(C) (Emphasis added).

7. "The decision to award or deny attorneys' fees under 2 state statute will not be disturbed on
appeal absent en abuse of discretion.” Kiriakides v. Sch. Dist. of Greenville Cnty., 382 S.C.
3, 20, 675 S.E.2d 439,445 (2009). "Similarly, the specific amount of attorneys’ fees
awarded pursuant 10 a statute authorizing reasoneble attorneys' fees is left to the discretion

of the trial judge and will not be disturbed absent an abuse of discretion.” Jd.]

The abuse ol discretion standard is the standard of review to be followed by the courts on appeal; it is not the standard
followed by the Commission in this review, The standard of review on Review and Rehearing by the Commission is
set forth in § 42-17-50, which 15 the standard of review applied by the majority In this decision.

6
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8. The single Commissioner held “The determination of the award with finality could not be
reached until my order became the law of the case.” We concur, This is a Conclusion of
Law that the single Commissioner made, as he is authorized to do under § 1-23-350. The
amount of compensation that is to be awarded cannot be determined until the Decision and
Order making that award is final.

9. In a footnote to its Decision, the South Carolina Court of Appeals held

Essentialty, worker's compensation benefits accrue along a time continuum:
TTD benefits are available from the date of injury through the date of MMI
and post-MMI benefits may be awarded either as a permanent total or partial
disability, or as a perccntage of impairment to a scheduled member. See
S.C.Code Ann, §8§ 42-9-10, -20, ~30 (1976); 8.C.Code Ann, § 42-9-260
{1996); 25A S.C.Code Ann,Regs. 67--507 (1990) (repealed by 21 S.C. Reg.,
No. 6, Part 2 at 439, effective June 27, 1997); O'Banner v. Westinghouse,
319 8.C. 24, 27-8, 459 S.E2d 324, 326 (Ct.App.1995). To require an
employer to prove a claimant's disability ended before terminating TTD
benefits dilutes the distinction between temporary and permanent disability
payments, and it dilutes MMI as the definitive moment when a transition
between the two different types of payments is accomplished.
Hendricks v. Pickens County, 335 S.C. 405, 517 8.E.2d 698 (S.C. App. 1999),
10. The language cited from Hendricks, above, makes it clear that we cannot award attorneys’

fees in the manner requested by Counsel, Post-MMI benefits may be awarded as

permanent disability benefits. However, Credit paid to the Employer/Carrier for benefits
overpaid is not money allowance payable as described in section 42-1-100, and any funds
allocated from the award for the payment of such credit may not be reduced to collect
attorneys’ fees. The footnote Counsel relies upon was favorably cited by our Supreme
Court in Curifel v. Environniental Management Services, 376 S.C. 23, 655 S.E.2d 482
(2006). Curiel involved a dispute over the Commissioner’s findings regarding maximum
medical improvement and temporary total disability, Curiel v. Environmental
Managemeni Services, 376 8.C. 23, 30, 655 S.E.2d 482, 486 (2006). Ncither Hendricks
nor Curiel involved a dispute over an award of attorneys’ fees. In the present case, we are
not concerned with whether the benefits paid to Claimant post-MM]I were temporary or
permanent disability benefits. Our concern is that it is not appropriate to allow an attorney
to take back benefits that have already been paid to a Cleimant to salisfy an attorney's fee.

Hendricks and Curiel do not provide guidance on this issue,
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11. Once a Claimant has begun re'ceiving weekly payment of disability for more than 150 days,
Defendants cannot terminate payment of those benefits without an order of the
Commission. 8.C. Code Ann, § 42-9-260 (1976). ‘This is true whether the weekly
payments represent temporary or permanent disability benefits. The Aet recognizes the
hardship that would be placed on a Claimant if she were to lose the weekly disability
payments she was receiving prior to an award of permanent disability benefits being
finalized. While the award of permanent disability benefits is pending on appeal, Claimant
is not secure in her award of permanent disability benefits. Her weekly payment of
disability benefits are her only source of living wages prior to the appeal being finalized.
It would be unconscionable 10 require Claimants to pay to their attorneys the weekly
benefits they were receiving before the attorney had successfully defended an appeal,
Further, such a result is not 'permitted by the provisions of law that, unlike Curie/ and
Hendricks, deal directly with attorneys® fees.

12. Reg. 67-1205(C)(2) does not entitle Counsel to 33.3% of all benefits paid to Claimant post-
MM, it entitles him to 33.3% of the “settlement or award”. The award was not finalized
until the time for appeal of the Full Commission’s Decision and Order had run pursuani to
§ 42-17-60. The amount awarded at the time the award became final, $179,077.14, is the
amount of compensation from which Reg. 67-1205(C)(2) allows Counse] to claim a
contingency fee.?

13. “Compensation” means “the money allowance payable to an employee . . .” S.C. Code
Ann. § 42-1-100. (Emphasis added). The use of the adjective “payable” to modify “money
allowance limits the definition of “compensation” as used in Reg, 67-1205 to inclade only
“money allowance” that is “.payable”, and not “money allowance” that has already been

“paid” in the past, °

? The Majority disagrees with the Dissent thet the “award” became finalized on the date the Full Commission issued
its Decision and Order, October 17%, 2017, and that any benefits paid subsequent to this date gre subject 1o be reduced
1o pay etlorneys’ fees, Workers' Compensation s unigne in that cerfain circumstances, present in‘this case, allow a
Cleimant to be on a running award of weekly benefits while & decision end appea) are pending, 1t is the Majority's
position that the benefits paid weekly to Claimant while the time for appeal had not been exhausted were still not
“secure”. The Full Commission's Decision and Order did not become the law of the case until the time for appeal had
been exhausted. 1t was not until the Decision and Order became the law of the case that Defendants paid the full
award and could properly terminate weekly payments of compensation, thus finalizing the award,

* The Dissent raises the concern that our analysis overly narrows the definition and application of “compensation” in
a manner thal could impact our interpretation of this term as it is used in other parts of the Act. We are enly analyzing

B
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14. Counsel would have us award attorneys® fees from the “money allowance” that has already
been “paid” to the Claimant, We decline to adopt this interpretation. Deing so would
create the absurd result where an attorney could force his own client to pay back to the
attorney weekly benefits the Claimant had already received. In this particular instance, the
amount of permanent disability benefits awarded in the lJump sum exceeded the smount of
weekly benefits Claimant received from the date of MM] through the date the award was
finalized. However, it is possible for the number of weeks in which a Claimant is receiving
weekly benefits while the matter is pending on appeal to exceed the number of weeks
awarded as permanent disability. Were we to adopt Counsel’s position that all
compensation paid post-MM! is subject to attorneys’ fees, this would create instances
where a Claimant would owe her attorney a portion of the benefits already “paid” to her,
thus rendering the Claimant » debtor and her attorney her creditor. We hold that such an
interpretation is not consistent with Reg. 67-1205 or the purpose of the Workers’
Compensation Act. See Cokeley v. Robert Lee, Inc., 197 8.C. 157, 14 S.E.2d 889, 893-4
(1941) (“Compensation laws constitute a form of social legislation and were enacted
primarily for the benefit, protection and welfare of working men &nd their dependents, 1o
relieve them of the uncenaingies of a trial in a suit for damages, to cast upon the industry
in which they are employed & share of the burden resulting from industrial accidents, and
to prevent the burden of injured employees and their dependents becoming charges on
society, Their right to sue and obtain compensation is taken away, and such laws should be
construed liberally in favor of the employees and their dependents, in furtherance of the
beneficent purposes for which they were enacted, and to avoid any incongruous or harsh
results.”)

15, Reg. 67-1205(C)(2) provides “If the attorney secures the payment of permanent disability
later, the attorney may charge up to, but not more than 33.3% of the sertlement or award,”
Subsection (C)(2) does not entitle Counsel 1o 33.3% of the “permanent disability”, it
entitles him to 33.3% of the “award™. In order for an attomey to be entitled to a contingency
fee under subsection (C)(2), hle must “secure” the payment of the compensation. The award

of compensation was not “secure” until the attorney successfully defended the award to

“compensation” as it is used in Reg. §7-1205(C)(2) for the purposes of delermining an awerd of attorney’s fees. The
term as it is used elsewhere in the Act will be analyzed as the context requires, consistent with § 42-1-20.
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16.

17.

18,

19.

20.

finality. Al the time the award became final, the Defendants paid the commuted value of
the outstanding benefits in the amount of $179,077.14. 1 is this amount from which Reg.
67-1205(C)(2) allows Counsel {0 claim a contingency fee.

While Counsel advocates that Reg, 67-1205 entitles him 1o an ;award of attorneys’ fees of
33.3% of the value of the permanent and total disability award at the time Clajmant reaches
MMI, we hold that Reg. 67-1205 only allows an award of attorneys’ fees of 33.3% of the
value of the permanent and total disability award remaining at the time the attorney
“secures the payment of compensation.”

We cannot apply Reg, 67-1205 in the strained manner advocated by Counsel. Reg, 67-
1205 does not state that an attorney is entitled to 33.3% of the “permanent disability”, it
states the attomey is entitled to 33.3% of the “scttlement or award”.

“In doubtful cases, the application of thesé regulation shall be in faver of the injured
employee.” 8.C, Code Ann. Regs. 67-201(B) (2014 Supp.) Should a court construe any
terms in Reg. 67-1205 as doubtful, we find it is objectively in Claimant’s favor to have the
amount in dispute paid to her instead of her lawyer. Her lawyer has already collected
$69,499.57, and continues to practice law. Claimant, meanwhile, is permanently and
lotally disabled, and the balance of the award is all the money that can be provided by the
Act for her 10 live on for the rest of her life.

The record is devoid of any evidence showing Commission policy is to award an attorney
33.3% of all post-MMI benefits when the Claiment continues to receive weekly benefits
before the award is finalized, Counsel has the burden of proving he is entitled to the fee
he is requesting, It is not the Commission’s policy to grant a contingency fee to be deducted
from all benefits paid post-MMI without taking into consideration when the award
becomes final and when paymem of the compensation is secured by the attorney’s
representation.

The Commission is prohibited by law from making any change to its policies or procedures
regarding the approval of attomeys' fees without approval of the Genera! Assembly. See
S.C. Code Ann. § 42-3-185. If Counsel wants the policy changed to allow attorneys’ fees
to be deducted from all benefits paid post-MMI, he must secure such a change through the

General Assembly,
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21.

22,

23.

24,

The General Assembly gave sole authority to approve fees for attorneys to the
Commission. See 8.C. Code Ann, § 42-15-90. Section 42-15-90 reads, in pertinent part,
“Attorney fees . .. for services under this title are subject to the approval of the commission
v+ Section 42-15-90 must be read in context with § 42-3-185. Section 42-3-185
provides

Any policies or procedures implementing the provisions of Section 42-15-
90 shall become effective only when such implementation is accomplished
by regulations promulgated in accordance with the Administrative
Procedures Act, which proposed regulations shall have before promulgation
received approval of the Judiciary Committees of the Senate and House of
Representatives and also by concurrent Resolution of the General
Assembly.

S.C. Code Ann. § 42-3-185 (1976, as amended).

It is clear from the two statutes, read together, that it is the intent of the General Assembly
that changes in the manner in which the Commission approves attorncys' fees must be
done with approval by the General Assembly in the method prescribed.

There is sound reasoning behind the General Assembly’s decision 1o allow limitations not
present in tort cases on the amount of the injured worker’s benefits that could be taken to
pay attorneys’ fces. Benefits available under the Workers’ Compensation Act are limited
to those expressly provided in the Act. Remedies available at common law such as general
damages, pain and suffering,loss of consortium, punitive damages, elc., are not available
to the workers’ compensation claimant, Thus a limitation on attorneys’ fees is appropriate.
The South Carolina Attorney General has long been of the opinion that § 42-15-90 protects
society “from the wrongs 1o injured employees and their dependents that would likely
follow if some restrictions were not placed on the costs of legal services rendered injured
workers in the prosecution of their claims for compensation”. $,C. Op. Atty. Gen. 185
(1986},

“The principal purpose of [§ 42-15-90] is 10 protect the workman from the charging of
excessive fees”. See 8.C. Op. Atty. Gen. 185 (1986), citing 1936-37 S.C. Op. Atty. Gen,,
p. 299.

The requested fee in this particular case is unreasonable under Rule 1.5 of the South
Carolina Rules of Professional Conduct. The Commission requires that requested

attorneys® fees comply with the South Carolina Supreme Court Disciplinary Rules on
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25,

26.

27.

28,

determining a reasonable fee. See S.C. Code Ann. Regs. 67-1205(A) and (B). Rule
1.5(a)(3) of the Rules of Professional Conduct and Glasscock v, Glasscack require when
considering approval of an att'omey’s fee for the tribunal to consider “customary legal fees
for similar service” and “the fee customarily charged in the locality for similar legal
service”. Counsel has not entered into the record or cited one single example of a fee
similar to the one in which he is requesting having ever been awarded by the Commission.
As such, we find his request is not for “customary legal fees for similar service”.

Counsel asserts that it was somehow improper for the Commission to notice certain parties
of the Hearings in this matter. We find no etror, as Commission Hearings are open to the
public in accordance with § 42-3-170. Defendants are clearly a party to the underlying
claim,

Counse] implies that the single Commissioner somehow acted improperly by consulting
with court personnel to aid the Commissioner in carrying out his adjudicative
responsibilities. First, we hold that the record is devoid of any evidence that the single
Commissioner did so in this instance. Second, we hold that, had the single Commissioner
consulted with court personnel to aid the Commissioner in carrying out his adjudicative
responsibilities, such action would have been wholly proper, as it is expressly permitted by
the Code of Judicial Conduct. See Canon(3)(B)(7)(c), CIC, Rule 501 SCACR.

Counsel asserts that the single Commissioner did not handle his fee petition in a timely
manner consistent with Reg, 67-1204(F) by not “immediately” scheduling a hearing, The
single Commissioner found that the Form 61 did not comply with Reg. 67-1205 on Janvary
9%, 2018. The Hearing Notice was issued eight days later on Janvary 17", 2018, the
Hearing was held on February 12'%, 2018, and the decision of the single Commissioner was
issued on March 6™, 2018. We do not see how the single Commissioner could have
disposed of the matter in a timelier manner, and heold that the single Commissioner fully
and timely complied with the provisions of Reg. 67-1204(F).

We hold that Counsel has received adequate remuneration for his services in this case.
Counsel was retained in April of 2014 and the award became final in November of 2017.
On September 12", 2016, he received $9,866.88, and this Decision and Order awards him
an additional $59,632.69, for a total of $69,499.57,
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29. In Counsel’s correspondence, briefs, and oral statements, Counsel repeatedly refers to the
single Commissioner as a “lay commissioner.” We find as a fact and rule as a metter of
law that the Honorable H. Gene McCaskill is a Workers’ Compensation Commissioner
appointed and qualified in accordance with § 42-3-20. The Honoreble H. Gene McCaskill
has been appoimed'as & Workers’ Compensation Commissioner on three occasions by two
different Governors, and has been approved unanimously by the Senate on ell three
occasions. The Honorable H. Gene McCaskill is fully and lawfully qualified, competent,

and capable of serving as a Workers® Compensation Commissioner.
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ORDER

IT IS ORDERED that Counsel’srequest for attorneys’ fees above and beyond $59,632.69 s
DENIED.

IT IS ORDERED that Counsel shall certify in writing to the Commission that he has paid
$13,461.76 10 Claimant within thirly (30) days of the date of this Order.

IT IS SO ORDERED!

‘ ‘J /)///-f/"%'b——

Cb}mrﬁlssion T Ave "B_ AT

Commissioner Susan S. Barden

e

CommxsswnerR ichael Campbell, II

CONCURING IN PART AND DISSENTING IN PART

We concur in part with the majority opinion and would affirm the Single Commissioner’s
finding that Claimant's award of benefits could not be determined with finality until the date of
the Full Commission’s Decision and Order on October 17, 2017, when the award became the law
of the case. We respectfully dissent from the majority opinion and would reverse the QOrder of the
Single Commissioner in this case on the issue of whether the attorney fees at issue are calculated
from the date that the appeal time ran on the Full Commission Decision and ‘Order and the
commuted value of the remaining benefits were paid in a lump sum. We find that the attorney’s
fees in this particular matter are instead calculated from the date of the final order of the
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Commission, which is the Ful) Commission Decision and Order dated October 17, 2017. We base
our opinion on the following analysis below.

Supporting case law holds that, essentially, workers' compensation benefits accrue along a
time continuum; temporary total disability benefits are available from the date of injury through
the date of maximum medical improvement; post-MMI benefits may then be awarded either as a
permanent total or partial disability, or as a percentage of impairment to a scheduled member.
Smith v. NCCJ, Inc., 369 S.C. 236,631 S.E.2d 268 (Ct. App. 2006); Curiel v. Environmental
Management Services, 376 8.C. 23, 655 8,E.2d. 482 (2007). Accordingly, the date of maximum
medical improvement signals the end of entitiement to temporary total benefits. Maximum medical
improvement terminating right to tfemporary total disability benefits is a factual determination by
the Workers Compensation Commission. Jd.

In this case, MMI was a controverted issue and the Single Commissioner’'s determination
of MM1 on October 17, 2016 signaled the end of Claimant’s temporary benefits. While Claimant
continued to receive weekly 1otal disability benefits afler the date maximum medical improvement
as determined by the Single Commissioner. Claimant's determination of total and permanent
disability was not awarded until October 17, 2017, the date of the Full Commission Decision and

QOrder.

Counsel’s argument that the date for the caleunlation of his attorney’s fee award should be
the date of maximum medical improvement, October 12, 2016, fails. In this case, Counsel had
previously secured additional payment of temporary compensation for his client on a Form 15.
Regulation 67-1205(c)(2) states, “If the attorney secures the payment of permanent disability later,
the attorney may charge...up to but not more than 33.3% of the settlement or award."

The definition of award is set forth in Black's Law Dictionary. An award is "[a] final
judgment or decision.” The Full Commission is the ultimate fact finder in Workers' Compensation
cases and is not bound by the Single Commissioner's findings of fact. See Ross v, American Red
Cross, 298 S.C. 490, 381 S.E.2d 728 (1989); see also Hoxit v. Michelin Tire Corp., 304 S.C. 461,
405 S.E.2d 407 (1991).

S.C. Code Ann. Section 42-17-50 provides for an “application for review” of a single
commissioner's decision. Pursuant to the statute governing review, the Full Commission shall
review the award and, if good grounds be shown therefor, reconsider the evidence, receive further

evidence, rehear the parties or their representatives, and if proper, amend the award, /d. The Full
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Commission shall weigh the evidence as presented at the initial hearing and, if good grounds are
shown, make ils own findings of fact and reach its own conclusions of law consistent or
inconsistent with those of the Single Commissioner, Pack v, State Dept. Of Transp., 381 8.C. 526,
673 S.E.2d 461 (Ct. App. 2009). Although it is Jogical for the Full Commission to give weight 10
the Single Commissioner's opinion, the Full Commission is empowered to make its own findings
of fact and to reach its own conclusions of law consistent or inconsistent with those of the Single
Commissioner. McGuffin v, Schiumberger-Sangamo, 307 5.C. 184, 414 SE.2d 162 (1992); see
also Brayboy v. Clark Heating Co., 306 S.C, 56, 409 S.E.2d 767 (1991} (Full Commission may
review an award of a single commissioner and make its own findings of fact and conclusions of
law).

We find Counsel is entitled to attorney’s fees as of October 17, 2017, the date of the Full
Commission Decision and Order and is not subject to the 30 day appeal period. S.C. Code Ann.
Section 42-17-60 states, “an award of the commission upon the review, as provided in Section 42-
17-50, is conclusive and binding as to all questions of fact, However, cither party to the dispute,
within thirty days from the date of the award ..., may appeal from the decision of the commission
to the court of appeals,” Section 42-17-50 goes on 10 state, “In case of an appeal from the decision
of the commission on questions of law, the appeal does not act as a supersedeas and, after that
time, the employer is required to make weekly payments of compensation... .” The thirty-day
supersedeas provision of this section should be construed as requiring weekly payments provided
for in the award of the Commission to continue pending determination of the employer’s appeal.
Case v. Hermitage Cotfon Mills, 236 8.C, 515, 115 8.E.2d 57 (1960). The legislature intended
that weekly payments ordered in an award are to be made until the question at issue is fully
determined upon appeal. Bagwell v. Ernest Burrell, Inc., 227 8.C. 168, 87 S.E.2d 583 (1955).

In the present case, there was no appeal from the Decision and Order of the Commission
granting Claimant permanent and total disability benefits. As such, the issue of whether or not
there was a thirty (30) day supersedeas pending outcome of an appeal is moot. As there was no
appeal from the Full Commission Decision and Order, the Findings of Fact and Conclusions of
Law of the Full Commission were final and “fully determined” as of the date of the Full
Commission Order on October 17, 2017. An award of the Commission is not effectuated until the
final Decision and Order of the Full Commission is entered. In this particular matter, Counsel’s

attorney’s fees should be calculated as of the date of the Commission’s final Order.
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“Every state has some type of provision for subjecting the claimants’ attorneys' fees to the
supervision of a commission or-court handling compensation administration,” Lex K. Larson,
Larson's Workers' Compensation § 133.01(1) (Matthew Bender, Rev. Ed.} Attomey’s fees in
South Carolina are "subject to the approval of the Commission." S.C. Code Section 42-15-90. The
South Carolina Legislature has directed the Commission 1o supervise both medical payments and
attorney’s fees. In addition, the Workers® Compensation Commission has promulgated Regs. 67-
1204 and 1205 in governing supervision of attorney’s fees.

Reguiation 67-1205(c) is applicable to this case and states an attomey may charge up to
33.3% of the total amount of compensation. As noted in the majority opinion, the definition of
compensation includes the word “payable”. The majority interprets this definition to limit the term
“compensation” 1o only those payments that have not yet been paid. This interpretation strictly
narrows the definition and practicel application as to what compensation is. We find the term
“payable” in the definition of compensation is broad and applies to any and al) payments that were
"payable” at their inception, even if at the time of the award some had alrcady been paid,

We also Jook to case law governing statutory construction to define the term compensation
as defined in 8.C. Code Ann. Section 42-1-100. Statutes dealing with the same subject metter
must be reconciled, if possible, so as to render both operative, Hodges v. Rainey, 341 8.C. 79, 533
§8.E.2d 578 (2000). Should compensation only be that payable in the fusture, it would change the
characterization of payments of compensation that have already been paid, essentially creating a
third class of compensation payments. There would be temporary compensation, permanent
compensation previously paid, and permanent compensation to be paid in the future. There is no
statutory or case law authority for such a designation. An example of a statute that could not be
reconciled under the majority’s interpretation is found in Section 42-9-10. This section provides
that in no case may the period covered by the compensation exceed five hundred (500) hundred
weeks (with exception). If compensation payments are only compensation when they are payable
in the future, then the period of compensation under this statute would be indefinite. In addition
WCC Forms 18 and 19 designate and report permanent compensation paid, not compensation
payable in the future.

As noted above, the statutes governing review of a Single Commissioner’s decision places
the Full Commission in the same posture as the Single Commissioner for purposes of the review.

The Full Commission is the uitimate fact finder. As such, any finding as to whether the Single
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Commissioner abused his discretion would not be the applicable standard for the Full Commission,
but rather the Court of Appeals or a higher court. See Kiriakides v. School Dist. of Greenville
County, 382 S.C. 8, 675 S.E.2d 439 (2009). As the ultimate finders of fact, the Full Commission
must enalyze the application of the traditional factors of review of an attorney’s fee award.

The factors that should be reviewed in detenninipg areasonable attorney’s fee in any matter
are: (1) The nature, extent, and difficulty of the case; (2) The time necessarily devoted to the case;
(3) the professional standing of counsel; (4) the contingency of compensation; (5) the beneficial
results obtained; and (6) the customary legal fees for similar services. Glasscock v. Glasscock,
304 8.C, 158,403 S,E.2d 313 (1991).

With regard to the first Glasscock factor, the nature, extent and difficuity of the case, this
case involved the pursuit and obtainment of a finding of "permanent and total disability." This is
the maximum benefit that can be obtained in a workers' compensation matter, except for matters
involving catastrophic injuries such as severe brain damage. In addition, the contested issues
included whether Claimant was at maximum medical improvement and whether she was entitled
to lifetime medical treatment despite competing medical opinions. Although the Record does not
indicate the presentation of any novel issues, the parties® APA Submissions totaled 249 pages in
addition to the deposition transcripts of Dr. Lembo and Dr, Healy.

As 10 the second Glasscock faclor regarding time, Workers' Compensation attomeys are
iraditionally engaged with contingeqcy contracts that are subject to Commission approval, so the
factor of the number of hours expended by an attorney is not usually directly considered by the
Commission. However, it may be relevant in the aspect of considering the complexity of a matter.
Counse! cites in his Form 61A that he has hundreds of hours in this case. It is unknown how many
hours may have been performed by Counsel for the increase in temporary compensation. It is noted
that Counsel previously obtained a tangible result for the Claimant in increasing her compensation
rate; a fee has already been approved by order of the Commission for that pursuit. It was calculated
from the back payment of the increase in award. As indicated herein, future payments of
temporary iotal are not subject to an award of attomey’s fees by custom which is codified in
Regulation 67-1205,

As 10 professional standing and experience of counsel, the third Glasscock factor, Counsel

(McDaniel) regularly appears before the Workers' Compensation Commission exclusively
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representing injured workers, His Form 61 A filed with the Commission indicates that he has been
practicing for over 41 years,

This matter involves that of a contingency contract as outlined in Glasscock factor number
four, This is the method of payment ¢ustomarily and traditionally before the Commission.

The determining factors in this matter involve what beneficial results were obtained and
what js the customary legal fees/calculation applied by the Commission, which are the fifth and
sixth Glasscock factors. The benefit obtained in this matter was not secured unti! the final award
of the Commission. The award of attorney's fees is customarily calculated from the amounts that
are secured by counsel in a case pursuant to an award. In most circumstances, including the facts
of this underlying claim, amounts from a running award of weekly payments are not customarily
subject to attorney’s fees, as they are automated. The pivotal issue in the workers compensation
award of attormey fees is what is customary. No matter what the characterization of the
compensation js, temporary or permanent, the fees are granted to the amount of the award that is
obtained by the efforts of the atlomey. Attomey’s fees are not traditionally granted to an amount
based on a running award under the Tacts of this case. The Regulations cite specific situations in
which the Commission notes that fees are not payable on a running award. For example, an award
of attorney's fees are not made on continuing temporary total benefits or where a Claimant's
attorney has defeated the termination of a running award. In this case, a fee was allowed on back
temporary total disability benefits as the Claimant's attorney successfully obtained a beneficial
increase; but, although the attorney obtained the increased, running award for the Claimant, he is
not entitled 10 a fee of the continuing temporary compensation. This particular custom is cited
within Regulation 67-1205(c)(2), itself. Again, R. 67-1205(c)(2) allows a fee of 33.3% of a later
award or setilement. In this case, the benefit was not obtained uniil Counsel effectuated and

secured the final award as stated above,
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We find that due to the factors reviewed that the award of attorney’s fees in this matter
should be calculated as 33.3% of the amount awarded to Claimant as of the date of the final award
of the Commission, which is the Fult Commission Decision and Order dated October 17, 2017.
For the reasons as set forth above, we would affirm in part and reverse in part the Order of the

Single Commissionet.

Commissioner Melody L. James

(o fon

Commissioner Aisha Tajyfc;r

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
efectronic mall addressed to the attorneys for said parties; or if there is an unrepresented
party{ies), by depositing 2 copy hereof, postage pald in the United States mall, first class,
addressed to the unrepresented party(ies} and to the attorney(s) for the represented

party(ies).
By Eugenia on May 30, 2018
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DECISION AND ORDER
SOUTH CAROLINA WORKERS?EOMPENSATION COMMISSION
SCWCC FILE NO.: 1307922
Pamela O, Cartee,
Claimant,

\2
$.C. Judicial Department,
Employer,

&

State Accident Fund
Carrier,

Hearing held in Richland County,
South Cerolina on May 21%, 2018.

Appearances! Mr. Preston F. McDaniel, on his own behalf.
No appearance was made by the Claimant.
No appearance was made by Defendants,

Purpose of Hearing:  To resolve the dispute of Attorney Fees and Costs,

Filed: June 6, 2022
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STATEMENT OF THE CASE
This matter comes before the Workers' Compensation Commission on appeal from a Decision and
Order of the single Commissioner dated March 6™, 2018, denying the Petition for Additional
Attorneys® Fees requested by Claimant’s attomey, Preston McDaniel (*Counsel") on his Form 61,
The purpose of this Hearing is to determine an appropriate award of attorneys’ fees. The merits

of the underlying claim were decided by Decision and Order of the Appellate Panel dated October
17, 2017,

ORDER OF THE SINGLE COMMISSIONER

On March 6%, 2018, the single Commissioner made the following Findings of Fact and Rulings of
Law:

1. The question at bar {s whether Claimant's Counsel is entitled to-additional
requested ettorney’'s fees,

2, Determination of this question rests in the plain reading of Regulation 67-
1205(c)(2) which reads in pest, “If the attomey secures the payment of permanent
disability later, the attorney may charge, according, to these regulations, up to but
not more than 33.3% of the settlement or award.”

3. 1 cannot find any persuasive authority for an award beyond that amount. I
awarded the Claimant permanent and total disability on 04/13/17.. While that award
was on appeal, the case was not final and, as such, it would be premature 1o
determine an award. Additionaily, while on appeal, that Order could have been
awarded to a greater award or a lesser award. The Full Commission could have
vacated my Order and remanded the case for a hearing de novo. The determination
of the award with finality could not be reached until my Order became the law of
the case.

4, Once my order was the law of the case, The Defendants then paid the
‘Claimant the commuted value of the award - $179,077.14. The Form 19 reflects
this payment, Based on the payment, Claimant’s counsel is entitled to an attomey’s
fee of 33.3% of that amount which is $59,632.69. 1 have previously ordered
payment of that amount. [ cannot find and counse! has not submitted any authority
which supplants Regulation 67-1205(c)(2). As such, the payment of any additional
attorney’s fees must be consistent with 67-1205(¢)(2).

Therefore, the petition for additional attomey’s fees is denied.
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DECISION OF THE COMMISSION

Based on our review of the record and consideration of the position of Counsel, we make the
following Findings of Fact and Rulings of Lew:

1.

FINDINGS OF FACT

Counscl first secured compensation payable to the Claimant in the form of & lump sum
payment of back-owed Temporary Total Disability by Order dated July 28™, 2016.
Counsel secured the payment of compensation in the amount of $29,600.93. On September
12, 2016, the Commission awarded contingency attorneys® fees to Counsel in the amount
of $9,866.98, to be withheld from the amount awarded to Claimant in accordance with Reg,
67-1205(C)(2).

Counsel continued to represent Claimant. On April 17%, 2017 the single Commissioner
awarded Claimant permanent and total disability benefits under § 42-9-10 and lifetime
medical care under § 42-15-60. Defendants appealed the award to the Commission, While
on appeal, Claimant remeined on a running award of weekly total disability benefits. On
October 17%, 2017, the Appellate Panel fully affirmed the award of the single
Commissioner. Defendants did not seek an appeat of the awerd in accordance with § 42-
17-60, and the award of the Full Commission became the law of the case on or sbout
November 16%, 2017.

On or about December 13%, 2017, Defendants filed a WCC Form 19 with the Commission,
showing that it had paid the award to Claimarit in a Jump sum in the amount of $179,077.14.
‘The Form 19 showed that Claimant had received 230 weeks of total disability benefits,
paid weckly, that terminated on December I*, 2017. The $179,077.14 payment
represented the commuted value, calculated in accordance with Reg. 67-1605, of the
remaining weeks of totel disability under § 42-9-10 that were duc and payable at the time
the award of the Full Commission became finsl.

On December 8%, 2017, Counsel filed a Form 61 attorney fee pefition, asking for the
Commission 1o award him a second contingency fee in the amount of $73,094.45,
According to the disbursement statement provided by Counsel, this amount was to be
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withheld from the $179,077.14 awarded to Claimant, purportedly pursusnt to Reg, 67-
1205(C)2). $73,094.45 represents 40.82% of $179,077.14, Counsel asgerts he is entitled
10 an award of attorneys® fees of 33.3% of all benefits paid to Claimant post-maximum
medical improvement,

On January 5%, 2018, the singls Commissioner sent an email 1o -Counsel stating the
following

I have reviewed your fee petition in Pamela Cartee v, SC Judicial
Department several times. [ have also reviewed the law I beliéve to be
applicable. I can only find justification for a fee of $59,632.69. If you wish
to amend your Form 61 to reflect this amount as your fee, I will epprove the
fec petition. Otherwise, [ am glad to set the matter for a hearing pursuant
to the Act. I.am happy to hear your positios. o

On January 8™ or 9 2018, Counsel sent a letter to the single Commissioner wherein he

averred that he had come in person to the Commission three times without notice in an
atiempt to initiate communication with thc Commissioncr regarding the Petition for
Attomeys’ Fees currently pending before the Commissioner for adjudication, The single
Commissioner declined to communicate with him about the matter under review.

. On January 174, 2018, the single Commissioner issued a Hearing Notice, sctting the matter

for the next available date, which was February 12, 2018,

The Hearing was conducted on February 12', 2018, Counsel was given the opportunity to
submit evidence and argue his position,

On February 21%, 2018, the single Commissioner issued an Interim Order approving
disbursement to Counsel of the amount of fees not in dispute.

10, On February 21%, 2018, Counsel sent a letter to the single Commissioner threatening to

“take this matter up with the Supreme Court”,

11, On February 22%, 2018, Counsel sent.a letter to the single Commissioner staling that he

would hold off on filing anything with the courts if the Commissioner would engage in
communication with him about the matter under review.

12, On March 2™, 2018, Counsel sent a revised Form 61 that changed the amount of the final

award listed from the total amount of all benefits, both temporary and permanent, paid, to
only the amount of benefits paid post-MM], but asked for the same amount, $73,094.45, t0
be awarded as eltormeys’ fees,
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13. On March 6%, 2018, the single Commissioner issued his Decision and Order Denying the
Petition for Additional Attorneys® Fees,

14, On March 7", 2018, Counsel sent a letter to the single Commissioner reiterating his threat
to file litigation with the courts,

15, On March 13", 2018, Counsel sent g letter to the Commission’s Judicial Director, asking
her for legal advice.

16. On March 15", 2018, the Commission’s Judicial Director sent an email to Counsel stating
“If you file a WCC Form 30 appealing #n award of attomeys' fees, the Commission will
set the matter for a Hearing in sccordance with Section 42-17-50. All parties of record,
and the Claimant individually, should be served with any appellatc documents.”

17. On March 20*, 2018, Counsel filed 2 WCC Form 30 Request for Full Commission Review,
raising seven grounds for appeal.

18. In sccordance with longstanding Commission policy, the single Commissioner requested
that the appeal be heard En Banc in eccordance with Reg. 67-709(B)(1), since the appeal
involved novel issues of law and regarded attomeys® fees.

19. On March 237, 2018, Counsel sent an emai] to Commission’s General Counsel asking for
a legal opinion, and again threatening civil litigation.

20. On April 19*, 2018, Counsel served the Commission with a Temporary Restraining Order
Issued Without Notice Pursuant to Rule 65(B), SCRCP, restraining the Commission from
taking further action on the Appeal filed by Counsel, that was issued by the Court of
Commen Pleas for the 4 Judieial Circuit. Despite the prohibition by the court on the
Commission taking any ection on the Appesl, Counsel filed a Brief of Appellant on April
227, 2018.

21, Also on April 19", 2018, Counsel served the Commission with a Summons and Complaint,
listing Counsel in his personal capacity es the Plaintiff and the Commission as Defendants,
That matter was referred to the South Carolina-Attorney General’s Office for defense, and,
as of the date of this Decision and Ordex, 1s currently pending before the Court of Common
Pleas for the 4™ Judicial Circuit on Defendant’s Motion to Dismiss,

22. On April 27", 2018, the Temporary Restreining Order expired pursuant to its terms and
has not been extended, The Commission is unaware at the time of drafting of any legal
prohibition on its issuance of this Decision and Order.
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CONCLUSIONS OF LAW

1. Attomney fees, physicien fees, and hospital charges for services under this title are subject
10 the approval of the commission. S.C. Code Ann, § 42-15-90 (1976).

2. Any policies or procedures implementing the provisions of Section 42-15-90 shall become
effective only when such implementation is accomplished by regulations promulgated in
accordance with the Administrative Procedures Act, which propoged regulations shall have
before promulgation received approval of the Judiciary Committees of the Senate and
House of Representatives and also by concurrent Resolution of the General Assembly.
8.C. Code Ann. § 42-3-185 (1976).

3. Pursuent to 42-1-100 “compensation” is the money allowance payable to an employec or
to his dependents.

4. Pursvant to Regulation 67-1205(B) “If the parties agree to a contingent fee contrac, the
fee is deemed reasonable when the following requirements ate met and the requested fee
does not conflict with the South Carolina Supreme Court Disciplinary Rule on determining
a reasonable fee.” S§.C. Code Regs, §7-1205(B).

5. The Act requires that “as used in this Title, unless the context otherwise requires, the terms
dealt with in §§ 42-1-30 to 42-1-190 shali include the categories or shall have the meanings
severally ascribed to them in said sections.” §.C, Code Ann, § 42-1-20,

6. The first sentence of R.67-1205(C) states that “(a]n attorney may charge up to, but not
more than, 33.3% of the total amount of compensation, except in the following situations,
where the attomney shall set the fee as instructed.” Reg. 67-1205(C) (Emphasis added).

7. "The decision to award or deny attorneys' fees under a state statute will not be disturbed on
appeal absent an abuse of discretion." Kiriakides v. Sch. Dist. of Greenville Cnty., 382 8.C.
8, 20, 675 S.E2d 439,445 (2009), “"Similarly, the specific amount of attorneys’ fees
awarded pursuant to a statute autherizing reasonable attomeys' fees is left to the discretion
of the trial judge and will not be disturbed absent an abuse of discretion.” J/d.!

3 The abuse of discretion standerd is the standard of review to be followed by the courls on appesl; it is not the standard
followed by the Commission in this review, The standard of review on Review and Rehearing by the Commission is
sct forth in § 42.17-50, which [s the standerd of review applied by the majority in this decision,
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8. The single Commissioner held “The determination of the award with finality could not be
reached unti! my order became the law of the case.” We concur. This is a Conclusion of
Law that the single Commissioner made, as he i3 authorized to do under § 1-23-350. The
amount of compensation that is to be awarded cannot be determined until the Decision and
Order making that award is final.

9. In afootnote to its Decision, the South Carolina Court of Appeals held

Essentially, worker's compensation benefits accrue along 8 time continuum:
TTD benefits are available from the date of injury through the date of MMI
and post-MM]I benefits may be awarded either as a permanent total or partial
disability, or es a percentage of impairment to a scheduled member, See

5.C.Code Anp, §§ 42-9-10, 20, ~30 (1976); S.C.Code Ann, § 42-8-260
{1996); 25A 8,C.Code Ann.Regs. 67-507 (1990) (repealed by 21 8.C.Reg.,
No. 6, Part 2 at 439, effective June 27, 1957); O'Banner v, Westinghouse,

55C 2 459 § 324, 32 . To require an
employer to prove a claimant's disability ended before terminating TTD
benefits dilutes the distinction between temporary and permanent disability
payments, and it dilutes MMI as the definitive moment when a transition
between the two different types of payments is accomplished.

Hendricks v. Pickens County, 335 S.C. 405, 517 S.E.2d 698 (S.C. App. 1999).
10. The language cited from Hendricks, above, makes it clear that we cannot award attorneys’

fees in the manner requested by Counsel. Post-MMI benefits may be awarded as
permanent disability benefits, However, Credit paid to the Employer/Carrier for benefits
overpaid is not money allowance payable as described in section 42-1-100, and any funds
aliccated from the award for the payment of such credit may not be reduced to collect
attorneys’ fees. The footnote Counsel relies upon was favorably cited by our Supreme
Court in Curfel v. Environmental Management Services, 376 S.C. 23, 655 S.E.2d 482
(2006). Curiel involved a dispute over the Commissioner's findings regerding maximum
medical improvement and temporary total disability, Curiel v. Environmenial
Management Services, 376 S.C, 23, 30, 655 S.E.2d 482, 486 (2006). Neither Hendricks
nor Curiel involved a dispute over an award of attorneys’ fees, In the present case, we are
not concemned. with whether the benefits paid to Claimant post-MMI were temporary or
permanent disability benefits, Our concem Is that it is not appropriate to allow an attorney
to take back benefits that have alrcady been paid to a Claimant to satisfy an attomey's fee.
Hendricks and Curiel do not provide guidance on this issue.
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11, Once & Claimant has begun receiving weekly payment of disability for more than 150 days,
Defendants cannot terminate payment of those benefits without an order of the
Commission. 8.C. Code Ann. § 42-0-260 (1976). This is true whether the weekly
payments represent temporary or permanent disability benefits. The Act recopnizes the
hardship that would be placed on a Claimant if she were 1o lose the weekly disability
payments she was receiving prior to an award of permanent disability benefits being
finalized. While the award of permanent disability benefits is pending on appeal, Claimant
is not secure in her award of permanent disability benefits, Her weekly payment -of
disability benefits are her only source of living wages prior to the appeal being finalized.
It would be unconscionable to require Claimants to pay to their attorneys the weekly
benefits they were receiving before the attomey had successfully defended an appesl,
Further, such a result i3 not permitted by the provisions of law that, unlike Curiel and
Hendricks, deal directly with attorneys® fees.

12, Reg. 67-1205(C)(2) does not entitle Counsel to 33.3% of all benefits paid to Claimant post-
MMI, it entitles him to 33.3% of the “settlement or awerd™, The award was not finalized
until the time for appeal of the Full Commission’s Decision end Order had run pursusnt to
§ 42-17-60. The amount awarded at the time the award became final, $179,077.14, is the
amount of compensation from which Reg. 67-1205(C)(2) allows Counsel to claim a
contingency fee?

13, “Compensation” means “the money allowence payable to an employee . . .” S.C. Code
Ann. § 42-1-100. (Emphasis added). The use of the adjective “payable” 1o modify “money
allowance” limits the definition of “compensation™ as used in Reg, 67-1205 to include only
“money allowance” that is “payable”, and not “money allowance” that has already been
“paid” in the past, ?

3 The Majority disagrees with the Dissent thal the “award” becams finalized on the date the Full Commission issued
its Decision and Order, October 174, 2017, and that any benefits paid subsequent to this date are subject (0 be reduced
1o pay attormeys® fees. Workers' Compensation &s unique in that certain circumstences; present In this case, sllow s
Claiman! to be on a running sward of weekly benefits while o decision and eppea) are pending. It is the Majarity’s
position that the benefits paid weekly to Claimant while the time for-appeal had not been exhausted were stil not
“securc”. The Full Commission's Declsion and Order did not become the law of the case until the time for appsal hed.
been exhausted, It was not until the Declsion and Order became the Jaw of the case that Defendants pald the full
award and could properly terminate weekly payments of compensation, thus finalizing the award,

} The Dissent ruises the concern thet our enalysis averly nerrows the definition aud epplication of “compensation™ fn
8 manner that could impact our Interpretation of this term es it is used in other parts of the Act. We Bre only enalyzing
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14. Counsel would have us award attorncys’ fees from the “money ellowance™ that has already
been “paid” to the Claimant, We decling to adopt this interpretation. Doing so would
create the absurd result where an attorney could force his own client to pay back to the
attorney weekly beneﬁté the Claimant had already received. In this particular instance, the
amount of permanent disability benefits awarded in the lump sum exceeded the amount of
weekly benefits Claimant recelved from the date of MMI through the date the award was
finalized, However, it is possible for the number of weeks in which a Claimant js receiving
weekly benefits while the matter is pending on appeal to exceed the number of weeks
ewarded as permanent disability,. Were we to adopt Counsel's position that all
compensation paid post-MMI is subject to attorneys’ fees, this would create instances
where a Cleitmant would owe her attomey a portion of the benefits already “paid* to her,
thus rendering the Claimant a-debtor and her attomey her creditor. We hold that such an
interpretation is not consistent with Reg. 67-1205 or the purpose of the Workers'
Compensation Act. See Cokeley v, Robert Lee, Inc., 197 8.C. 157, 14 S.E.2d 889, 893.4
(1941) (“Compensation laws constitute & form of social Jegislation and were enacted
primarily for the benefit, protection and welfare of working men and their dependents, to
relieve them of the uncertainties of & trial in a suit for damages, to cast upon the industry
in which they are employed a share of the burden resulting from industrial accidents, and
to prevent the burden of injured employees and their dependents becoming charges on
society. Their right to sue and obtain compensation is taken away, and such Jaws should be
construed liberally in favor of the employecs end their dependents, in furtherance of the
beneficent purposes for which they were enacted, and to avoid any incongruous or harsh
results,”)

15, Reg, 67-1205(C)(2) provides “If the attomey secures the payment of permancnt disability
later, the attomey may cherge up to, but not more than 33,3% of the sefilement.or award."
Subsection (C)(2) does not entitle Counsel to 33.3% of the “permancnt disability”, it
entitles him to 33,3% of the “award™. In order for an sttomey to be entitled to a contingency
fee under subsection (C){2), he must “secure” the payment of the compensation. The award
of compensation wag not “secure” until the attomey successfully defended the award to

“compensation"” as i is used in Reg. 67-1205(C){(2) for the purposes of determining an award of attorney’s fees. The
term as It Js used clsewhere in the Act will be analyzed as the context réquires, consistent with § 42-1-20.
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16.

17.

18.

19.

20.

finality, At the time the award became final, the Defendants paid the commuted value of

the outstanding benefits in the amount of $179,077.14. It is this amount from which Reg.

67-1205(C)(2) ellows Counsel to claim & contingency fee,

While Counss! advocates that Reg. 67-1205 entitles him to an award of attorneys’ fees of
33.3% of the value of the permanent and total disability award st the time Claimant reaches
MMI, we hold that Reg, 67-1205 only allows an award of attorneys' foes of 33.3% of the

value of the permanent and total disability award remaining at the time the attorney
“secures the payment of compensation.”

We cannot apply Rep. 67-1205 in the strained manner advocated by Counsel. Reg, 67«
1205 does not state that an attorney is entitled to 33.3% of the “permanent disability”, it
states the attomey is entitted 10 33,3% of the “settlement or award”,

“In doubtful cases, the application of these regulation shall be in favor of the injured
employee.” 5.C. Code Ann, Regs. 67-201(B) (2014 Supp.)  Should a court construe any
terms in Reg, 67-1205 as doubtful, we find it is objectively in Claimant’s favor to have the
amount in dispute paid to her instead of her lawyer. Her lawyer has already collected
$65,499.57, and continues to practice law. Claimant, meanwhile, is permanently and
totally disabled, and the balance of the award is all the money that can be provided by the
Act for her to live on for the reést of her life.

The record is devoid of any evidence showing Cammission policy is to award an attorney
33,3% of all post-MMI benefits when the Claimant continues to receive weekly benefits
before the award is finelized. Counsel has the burden of proving he is entitled to the fee
he is requesting. Itis not the Commission’s policy to grant a contingency fee to be deducted
from all benefits pald post-MMI without taking into consideration when the award
becomes final and when payment of the compensation is secured by the attomey's
representation, '

The Commission is prohibited by law from making any change 1o i1s policies or procedures
regarding the approval of attorneys® fees without approval of the Gencral Assembly. See
8.C. Code Ann, § 42-3-185, If Counsel wants the policy changed to allow aitomeys® fees
to be deducted from all benefits paid post-MMI, he must secure such a change through the
General Assembly, .

10
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21,

22,

23,

24,

The General Assembly gave sole authority to approve fees for attoreys to the
Commission, See S.C. Code Ann. § 42-15-90. Section 42-15-90 reads, in pertinent pari,
“Attorney fees . . . for services under this title are subject to the approval of the commission
... Section 42-15-950 must be reed in context with § 42-3-185. Section 42-3-185
provides

Any policies or procedures implementing the provisions of Section 42-15-
90 shall become effective only when such implementation is accomplished
by regulations promulgated in accordance with the Administrative
Procedures Act, which proposed regulations shall have before promulgation
received approval of the Judiciary Commitiees of the Senate and House of
Representatives and also by concurrent Resolution of the General
Assembly.

S.C. Code Ann. § 42-3-185 (1976, as amended).

It is clear from the two statutes, read together, that it is the intent of the General Assembly
that changes in the manner in which the Commission approves attorneys® fees must be
done with approval by the General Assembly in the method prescribed.

There is sound reasoning behind the General Assembly’s decision to allow limitations not
present in lort cases on the amount of the injured worker's benefits that could be taken to
pay attormneys’ fees. Benefits availeble under the Workers' Compensation Act are limited
to those expressly provided in the Act. Remedies available at common law such as general
damages, pain and suffering, loss of consortium, punitive damages,.etc.,‘ are not aveilable
to the workers® compensation claimant. Thus a limitation on attorneys’ fees is appropriate.
The South Carolina Attorney General has Jong been of the opinion that § 42-15-90 protects
society “from the wrongs 1o injurcd employees and their dependents that would likely
foliow if sume restrictions were not placed on the costs of legal services rendered injurad
workers in the prosecution of their claims for compensation”. S.C. Op. Atty. Gen. 185
(1986).

“The principal purpose of [§ 42-15-90] is to prolect the workman from the charging of
excessive fees”, See 5.C. Op. Atty, Qen. 185 (1986), citing 1936-37 8.C. Op. Atty. Gen,,
p. 299.

The requested fee in this particular case is unreasonable under Rule 1.5 of the South
Carolina Rules of Professional Conduct. The Commission requires that requested
attorneys’ fees comply with the South Carolina Supreme Court Disciplinary Rules on
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determining a reasonable fee. See 5.C. Code Ann. Regs. 67-1205(A) and (B). Rule
1.5(a)(3) of the Rules of Professional Conduct and Glasscock v. Glasscock require when
considering approval of an ettomey's fee for the tribunal to consider “customary legal fees
for similar service” and “the fee customarily charged in the locality for similar legal
service”. Counsel has not entered into the record. or cited one single oxample of a fee
similar to the one in which he is requesting having cver been awarded by the Commission,
As such, we find his sequest is not for “customsry legal fees for similar service”.

25, Counsel gsserts that it was somehow improper for the Commission to notice certain parties
of the Hearings in this matter. We find no error, as Commission Hearings are open to the
public in accordance with § 42-3-170. Defendants are clearly a party to the underlying
claim,

26. Counsel implies that the single Commissioner somehow acted improperly by consulting
with cowrt personnel to aid the Commissioner in carrying out his edjudicative
responsibilitics. First, we hold that the record is devoid of any evidence that the single
Commissioner did so in this instance. Second, we hold that, had the single Commissicner
consulted with court personnel 1o aid the Commissioner in carrying out his edjudieative
responsibilities, such action would have been wholly proper, as it Is expressly permitted by
the Code of Iudicial Conduct, See Canon(3)(B}(7)(c), CIC, Rule 501 SCACR.

27, Counsel asserts that the single Commissioner did not handle his fee petition in a timely
manner consistent with Reg, 67-1204(F) by not “immediately” scheduling a hearing. The
single Commissioner found that the Form 61 did not comply with Reg. 67-1205 on January
9" 2018, The Hearing Notice was Issued eight days later on January 17", 2018, the
Hearing was held on February 12, 2018, and the decision of the single Commissioner was
issued on March 6%, 2018. We do not see how the single Commissioner could have
disposed of the matter in a timelier manner, and hold that the single Commissioner fully
and timely complied with the provisions of Reg. 67-1204(F).

28, We hold that Counsel has received adequate remuneration for his services in this case,
Counsel was retained in April of 2014 and the award became final in November of 2017,
On September 12", 2016, he received $9,866.88, and this. Decision and Order awards him
an additional $59,632.69, for a total of $69,499.57,
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29, In Counsel's correspondence, briefs, and oral statements, Counsel repeatedly refers to the
single Commissioner as a “lay commissioner” We find as a fact and rule as a matter of
law that the Honorable H. Gene McCaskill is 8 Workers' Compensation Commissioner
appointed and qualified in accordance with § 42-3-20, The Honoreble H. Gene McCaskill
has been appointed asa Workers’ Compensation Commissioner on three occesions by two
different Governors, and has been approved unanimously by the Senate on all three
occasions. The Honorable H, Gene McCaskill is fully and lawfully qualified, competent,
and capable of serving as 8 Workers' Compensation Commissioner.
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ORDER

IT IS ORDERED that Counsel’s request for attorneys’ fees above and beyond $59,632.69 is
DENIED. :

IT 1S ORDERED that Counsel shall certify in writing to the Commission that he has paid
$13,461.76 to Claimant within thirty (30) days of the date of this Order,

IT IS SO ORDERED!

iissioner T. Scott Beck, Chairman

,./ Vv

Commissioner Susan S. Barden

Commissioﬁef R lbhhelCt_zmpbell. Il

CONCURING IN PART AND DISSENTING IN PART

We concur in part with the majority opinion &nd would affirm the Single Commissioner's
finding that Claimant’s award of benefits could not be delermined with finality until the date of
the Full Commission’s Decision and Order on October 17, 2017, when the award became the law
of the case. We respectfully dissent from the majority opinion and would reverse the Order of the
Single Commissioner in this case on the issue of whether the attorney fees at issue are calculated
from the date that the appeal time ran on the Full Commission Decision and Order and the
commuted value of the remaining benefits were paid in & lump sum. We find that the attorney's
fees in this particular matier are instead calculated from the date of the final order of the
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Commission, which is the Full Commission Decision and Order dated October 17, 2617, We base
our opinicn on the following analysis below.

Supporting case law holds that, essentially, workers' compensation benefits accrue along a
time continuum: temporary total disability benefits are aveilable from the dete of injury through
the date of maximum medical improvement; post-MMI benefits may then be awarded either as a
permanent fotal or partiel disability, or as a percentage of impaimment to @ scheduled member.
Smith v. NCCI, Inc., 369 S.C. 236, 631 S.E.2d 268 {Ct. App. 2006); Curiel v. Environmental
Management Services, 376 8.C, 23, 655 S.E.2d. 482 (2007). Accordingly, the date of maximum
medical improvement signels the end of entitiement to temporary total benefits. Maximum medical
improvement terminating right to temporary total disability benefits is a factual determination by
the Workers Compensation Commission. /d,

In this case, MMI was & controverted issue and the Single Commissioner's determination
of MMI on October 17, 2016 signaled the end of Claimant’s temporary benefits, While Claimant
continued to receive weekly total disability benefits after the date maximum medical improvement
as determined by the Single Commissioner. Claiment’s determination of total and permanent
disability was not awarded until October 17, 2017, the date of the Full Coramission Decision and
Order,

Counsel’s argument that the date for the calculation of his attorney's fee award should be
the date of maximum medicsl improvement, October 12, 2016, fails, In this ease, Counsel had
previously secured additional paymcnt of temporary compensation for his client on a Form 15.
Regulation 67-1205(c)(2) states, “If the attorney secures the payment of permancnt disability later,
the attorney may charge...up to but not more than 33.3% of the settlement or award."

The definition of award is set forth in Black's Law Dictionery. An award is "[a] final
judgment or decision,” The Full Commission is the ultimate fact finder in Workers' Compensation
cases and is not bound by the Single Commissioner's findings of fact. See Ross v. American Red
Cross, 298 S.C. 490, 381 S.E.2d 728 (1989); see also Hoxif v. Michelin Tire Corp,, 304 S,C. 461,
405 S.E.2d 407 (199)).

8.C. Code Ann, Section 42-17-50 provides for an “application for review” of a single
commissioner's decision. Pursuant fo the statute governing revicw, the Full Commission shall
review the award and, if good grounds be shown therefor, reconsider the evidence, receive further
evidence, rehear the parties or their répresentatives, and if proper, amend the award, /d. The Full
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Commission shail weigh the evidence as presented at the initia) hearing and, if good grounds ere
shown, make its own findings of fact and reach its own conclusions of Jaw consistent or
inconsistent with those of the Single Commissioner. Packv. State Dept. Of Transp., 381 S.C. 526,
673 S.E.2d 461 (Ct. App. 2009). Alihough it is lopical for the Full Commission to give weight to
the Single Commissioner's opinion, the Full C_ommissioh Is empowcréd o make its own findings
of fact and to reach its own conclusions of law consistent or inconsistent with those of the Single
Commissioner. MeGuffin v, Schlumberger-Sangamo, 307 S.C. 184, 414 S.E2d 162 (1992); see
also Braybey v. Clark Heating Co., 306 S.C. 56, 409 S.E.2d 767 (1991) (Full Commission may
review an award of a single commissioner and make its own findings of fact and conclusions of
law).

We firid Counsel is entitled to attomey’s fees as of Qctober 17, 2017, the date of the Full
Commission Decision and Order and is not subject to the 30 day appeal period. S.C. Code Ann,
Section 42-17-60 states, “an award of the commission upon the review, as provided in Section 42-
17-50, is conclusive and binding as to all questions of fact, However, cither party to the dispute,
within thirty days from the date of the eward ..., may appeal from the decision of the commission
to the court of appeals.” Section 42-17-50 goes on to state, “In case of an appeal from the decision
of the commission on questions of Jaw, the appeal does not act as a supersedeas and, afier that
time, the employer is required o make weekly payments of compensgtion... .” The thirty-day
supersedeas provision of this section should be construed as requiring weekly payments provided
for in the award of the Commission to continue pending determination of the employer’s appeal.
Case v. Hermitage Cotton Mills, 236 8.C, 515, 115 S.E.2d 57 (1960). The legisiature intended
that weekly payments ordered in an award are to be made until the question at issue is fully
determined upon appeal, Bagwell v. Ernest Burrell, Inc., 227 8.C. 168, 87 5.E.2d 583 (1955).

In the present case, there was no appeal from the Decision and Order of the Commission
granting Claimant permanent and total disability benefits. As such, the issue of whether or not
there was a thirty (30) day supersedeas pending outcome of an appeal is moot, As there was no
appeal from the Full Commission Decision and Order, the Findings of Fact and Conclusions of
Law of the Full Commission were final and “fully determined” as of the date of the Full
Commission Order on October 17,2017. An award of the Commission is not effectuated unti] the
final Decision and Order of the Full Commission is entered, in this particular matter, Counsel's
attorney's feés should be calculated as-ofthe date of the Commission’s final Order.
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“Every state has some type of provision for subjecting the claimants' attorneys' fees to the
supervision of & commission or court handling compensation administretion” Lex K, Larson,
Larson's Workers' Compensation § 133.01(1) (Matthew Bender, Rev. Ed,) Attomney's fees in
South Carclina are "subject to the approval of the Commission.” 8.C. Code Section 42-15-90, The
South Cerolina Legislature hes directed the Commission to supervise both medical payments and
atlorney's fees. In addition, the Workers® Compensation Commission has promulgated Regs. 67-
1204 and 1205 in govemning supervision of attomney's fees.

Regulation 67-1205(¢) 13 applicable to this case and states an attorney may charge up 1o
33.3% of the total amount of compensation. As noted in the mejority opinion, the definition of
compensation includes the word “payable”. The majority interprets this definition to limit the term
“compensation” to only those payments that have not yet been paid. This interpretation strictly
narrows the definition and practical application as to what compensation is. We find the term
“payable” in the definition.of compensution is broad and applies to any and all payments that were
“payable” at their inception, even if at the time of the award some had slready been paid.

We also look to-case law governing statutory construction to define the term compensation
as defined in S.C, Code Ann, Section 42-1-100. Statutes dealing with the same subject matter
must be reconciled, if possible, so as to render both operative, Hodges v. Rainey, 341 8.C. 79, 533
S.E.2d 578 (2000). Should compensation only be that payable in the future, it would change the
characterization of payments of compensation that have already been paid, essentially creating a
third class of compensation payments, There would be temporary compensation, permanent
compensation previously paid, and permanent compensation to be paid in the future. There is no
statutory or case law authority for such a designation. An example of a statute that could not be
reconciled under the majority’s interpretation is found in Section 42-9-10. This section provides
that in no case may the perlod covered by the compensation exceed five hundred (500) hundred
weeks (with exception), If compensation payments are only compensation when they are payable
in the future, then the period of compensation under this statute would be indefinite. In addition
WCC Forms 18 and 19 designate and report permanent compensation paid, not compensation
payable in the future.

As noted sbove, the statutes governing review of a Single Commissioner's decision places
the Full Commission in the same posture a3 the Single Commissioner for purposes of the review,
The Full Commission is the ultimate fact finder, As such, eny finding as to whether the Single
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Commissioner abused his discretion would not be the applicable standard for the Full Comtuission,
but rather the Court of Appeals or a higher court, See Kiriakides v. School Dist, of Greenvilie
County, 382 S.C. 8, 675 S.E.2d 439 (2009). As the ultimate finders of fact, the Full Commission
must analyze the application of the traditional factors of review of an attorney's fee award.

The factors that should be reviewed in determining a reasonable attorney’s fee in any matter
are: (1) The nature, extent, and difficulty of the ease; (2) The time necessarily devoted to the case;
(3) the professional standing of counsel; (4) the contingency of compensation; (5) the beneficial
results obtained; and (6) the customary legal fees for similar services, Glasscock v. Glasscock,
304 5.C.. 158, 403 S,E.2d 313 (1991).

With regard to the first Glasscock factor, the nature, extent and difficulty of the casc, this
case involved the pursuit and obtainment of a-finding of "permeanent and total disability.” Thisis
the meximum benefit that can be obtained in & workers' compensation matter, except for matters
involving catastrophic injuries such as severe brain damage. In addition, the contested issues
included whether Claimant was at maximum medical improvement and whethet she was entitled
10 lifetime medical treatment despite competing medical opinions. Although the Record ‘does not
indicate the presentation of any novel issues, the parties’ APA Submissions totaled 249 pages in
addition to the deposition transcripts of Dr. Lembo and Dr. Healy,

As 1o the second Glasscock factor regarding time, Workers' Compensation attomeys are
treditionally engaged with contingency contracts that are subject to Commission approval, so the
factor of the number of hours expended by an attorney is not usually directly considered by the
Commission, However, it may be relevant in the aspect of considering the complexity of a matter,
Counse] cites in his Form 61 A that he has hundreds of hours in this case. It Is unknows how many
hours may have been performed by Counsel for the increase in temporary compensation. It is noted
that Counsel previously obtained a tangible result for the Claimant in inereasing her compensation
rate; a fee has already been approved by order of the Commission for that pursuit. It was calculated
from the back payment of the increase in award, As indicated herein, future payments of
temporary total are not subject to an award of artomey’s fees by custom which is codified in
Regulation 67-1205.

As to professional standing and experience of counsel, the third Glasscock factor, Counsel
(McDaniel) regularly appears before the Workers' Compensation Commission exclusively

13
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representing injured workers, His Form 61A filed with the Commission Indicates that he has been
practicing for over 41 yzars.

This matter involves that of a contingency contract as outlined in Glasscock factor number
four. This is the method of payment customarily and traditionally before the Commission.

The determining factors in this matter involve what beneficial results were obtained and
what is the customary legal fees/calculation spplied by the Commission, which are the fifth and
sixth Glasscock factors. ‘The benefit obtained in this matier was not secured until the final award
of the Commission. The award of attorney’s fecs is customarily calculated from the amounts that
are secured by counsel in a case pursuant to an award, Jn most circumstances, including the ficts
of this underlying claim, amounts from & running award of weekly payments are not customarily
subject to attorney’s fees, as they are automated. The pivotal Issue in the workers compensation
award of attorney fees i3 what is customary, No maiter what the characterization of the
compensation is, temporary or permanent, the fees are granted to the amount of the award that is
obtained by the efforts of the attorney. Attomey’s fees are not traditionally granted to an amount
based on a running award under the facts of this case. The Regulations cite specific situations in
which the Commission notes that fees are not payable on a running eward. For example, an award
of attorney's fees are not made on continuing temporary total benefits or where a Claimant's
altorney has defeated the termination of a running award. In this case, a fee was allowed.on back
temporary total disability benefits as the Claimant's attorney successfully obtained a beneficial
increase; but, elthongh the attorney obtainéd the increased, running award for the Claimant, he is
nat entitled to a fee of the continuing temporary compensation. This particular custom is cited
within Regulation 67-1205(c)(2), itself. Again, R, 67-1205(c)(2) allows a fee of 33.3% of a later
award or scitlement, In this case, the benefit was not obtained until Counse] cffectuated and
secured the final award as stated above.

19
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We find that due to the factors reviewed that the eward of attorney’s fees in this maiter
should be calculated as 33.3% of the amount awarded to Claiment as of the date of the final award
of the Commission, which is the Full Commission Decision end Order dated October 17, 2017.

For the reasons s set forth above, we would affirm in part and reverse in part the Order of the
Single Commissioner,

DV s oo, Qe

Commissioner Melody L, James

Jufor

Commissloner Aisha ;f'ay}[or
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Order Served via USPS:

Preston F. McDaniel Pamela O, Cartee
" McDaniel Law Firm 1825 Woodbine Drive
1315 Eimwood Ave Hartsville, 5C 28550
Columbia, 5C 29201

John M. Milling

Attorney at Law

P.0. Box 519

Darlington, $C 29532

CERTIFICATE OF SERVICE

This Is to certify that the undersigned has on this date served a copy of this order In the
above entitled action upon all parties to this case by sending an glectronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if thera Is an unrepresentad
party(ies), by depositing a copy hereof, postage paid in tha United States mall, first ¢lass,
addrassed to the unrepresented party(ies) and to the attomey(s) for the represented
party(ies).

By Eugenia Hollmon on June 6, 2022
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BEFORE THE SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NO. 1307922

PAMELA CARTEE )
Claimant, ; MOTION ORDER

. )

S.C. JUDICIAL DEPARTMENT )

Employer, and ;

STATE ACCIDENT FUND ;

Carrier, ;

Defendants, §

This matter came before the Commission on September 19, 2022 on Counsel/ Appellant's
Motion for Rehearing, For the reasons stated herein, the Motion is denied.

FINDINGS OF FACT

1. This matter arose out of a claim for an alleged repetitive trauma injury to the bilateral hands,
injury 1o the cervical spine, and psychological overlay caused by Ms. Cartee’s employment as

a court reporter for the South Carolina Judicial Department,

2. On April 13,2017, the Single Commissioner found that Ms, Cartee reached maximum medical
improvement on October 12, 2016 and awarded panﬁanent and total disability benefits payable

in & lump sum and lifetime, cauvsally related medical treatment.

3. Both parties appealed the decision to the Appellate Panel, which ultimately affirmed the Single
Commissioner's benefits award on October 17, 2017.

4. During the pendency of the eppeal, Defendants continued to make weekly compensation
payments to Claiment pursuant 10 the Act until approximately December 11, 2017 when they
submitted 2 Form 19 indicating that payment, representing the commuted value of the
remeining 500 weeks of Claiment’s April 13, 2017 award, had been made in the lump sum
amount of $179,077.14.
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Thereafier, Claimant’s Counsel filed the attomey fee petition that is the subject of this
litigation, The petition listed the total amount of compensation paid to Claimant including sums
paid as weekly payments during the pendency of the parties cross-appeal on the merits
($339,711.44) and sought approval of an attorney’s fec {n the amount of $73,094.45 .

The Single Commissioner approved a fee of $59,632.69, the maximum 33.3% of the remaining
lump sum ($179,077.14) paid to Clatmant upon the expiration of the appellate parie] appenl
period. The remainder of Counsel’s requested fee was denied,

The question before the Appellate Pancl was whether the Act and Regulations allow the
Commission to award an atiorney’s fee on sums previously paid to & claimant on a weekly
basis prior to the date an award becomes final. A majority of the Panel affirmed the Single
Commissioner in full, noting that the Full Commission Order became fina] (or “secure”) after
the 30-day appeal period expired. Counsel would only be entitled to a fee once the Order
became final and Claimant’s compensation was secured.

However, two members dissented in part, concluding that Counsel would be entitled 10 a fee
on October 17, 2017, the date the Appellate Panel issued its Decision and Order.

Counsel timely filed the instant petition for rehearing alleging that they are eatitled to a feg on
all compensation paid, including sums paid to Ms. Cartee weekly during the pendency of the
Appellate Panel Appeal because Counsel “secured” payment of compensation on April 13,
2017, the date of the Single Commissioner’s Decision and Order on the merits,

CONCLUSIONS OF LAW
Regulation 67-215B authorizes the Commission to “entertain motions to reconsider an order,
opinion, or award, {f the purpose of the motion is not en attempt to reergue the merits of the

dispute.” S,C, Code Reps. 67-215B (2022). Claimant’s pleading is entitled “Motion for

Rehearing.” The South Carolina Administrative Procedurcs Act confemplates the filing of
“petitions for rehearing™ and hes been interpretated by the Courts as providing the right to file
8 motion for rehearing with the Appellate Panel. S.C. Code Ann, § 1-23-380(1)(2008, as
amended); Rliame v, Charleston County Schoo) District, 412 S.C. 273 (2015). Commission
regulations authorize it to entertain “miotions 1o reconsider.” See 8.C. Code Regs. 67-215B
(2018, as amended), While there is no explanation for the use of the two different terms, the
legal standards for review are similar, See S.C. Code Regs. 67-215B (2018, as amended) (A

)
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Single Conmissioner or the Pull Commission may entertain motions to reconsider-. . . if the
purpose of the motion is not an attempt to rearguc the merits. ., ..”) and Rule 221, SCAR (A
petition for rehearing shall, . . state with particularity the points supposed to have been
overlooked or misspprehended by the Court.™); edy v, ina R etire
System, 349 8.C, 531, 532 (2001)(". . .nor igit the purpose of the petition for rehearing to have
the casc tried in the appellate court a second time."). Therefore, the Commission considers
Counsel’s Motion for Rehearing as authorized by 8.C. Code Regs. 67-215B (2022).

The Commission fully and contemplatively considered Counsel’s Motion for Rehearing and it
is, hereby, denied. The Appellate Panel did not overlook or misapprehend any points in making
its decision. Therefore, the Commission is bound by its current laws and regulation as written,
“Attorney fees. . .for services under this title are subject to the approval of the Commission,”
5.C. Code Ann. § 42-15-90 (2012, as amended). S.C. Code Regs. 67-1205(C) permits a
maximum attomey fee of 33,3% of the “total amount of compensation.” S.C. Code Regs. 67-
1205 (C)(2022). “Compensation” s defined as “the money allowance payable to an
cmployee,™ 8.C, Code Ann. § 42-1-100 (1962). “If the attorney secures the payment of
permanent disebility later, the attomey may charge, eccording 1o these regulations, up to but
not more than 33.3% of the “settlement or award.” §.C. Code Regs. 67-1205(C)(2)(2022),
There is no dispute that through her Counsels’ able efforts, Claiment was awarded a total of
§339,711.44 as monetary compensation during the pendency of her claim. Counsel urges the
Commission to adopt an interpretation of Regulation 67-1 205(C) that allows the Commission
to calculate en attoney’s fee based upon the total amount of benefits paid after a finding of
maximum medical improvement rather than calculating the fee based upon the settlement or
award ultimately secured as specifically stated in the statute, We decline to adopt this
interpretation.

Our reguletions require that an attorney “secure” compensation for 2 cllent prior to taking a fee
on the setilement or award, The Merriam-Webster Dictionary defines “secure” as “to put
beyond hazard of losing or of not receiving: guarantee.{sic]"! The Workers® Compensation Act
provides the appellate procedure for parties seeking review of Commission awards. See §,C,
Code Ann. § 42-17-50 (1981, as amended) (providing for an application for review io the

Merram:-Webster Dictionary, svaliable at htfoss/fwww.merriam-webster,com/dictionary/secure (last accessed

Octaber 7, 2022).

3
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Appellate Panel within 14 days after notice of the award) and 8.C, Code Ann. § 42-17-60
(2007, as amended) (The Appellate Panel’s award is conclusive and binding as to all questions
of fact but is not conclusive and binding as to questions of law until the expiration of the 30-
day judicial appeal period). In this cese, neither party ultimately sought judicial review of the
Appellate Pancl’s Order for questions of lsw or questions of fact, Holding that the
Commission’s award was final on both questions prior to the expiration of the sppeal period
obscures the legislature’s intent to provide for a full 30 days to file an appeal. Cage v.
Hermitage Mills is unhelpful to-this analysis, Casg interpreted a prior version of Section 42-
17-60 that included a 30-day supersedes. Defendants™ paid benefits while the claim was on
sppeal. There was no supersedes issue. See generally Cese v, Hermitage Cotton Mills, 236

8.C. 515 (1960).
Permitting an attorney to collect a fee on benefits previously received by a claimant is

jnconsistent with the purpose of the Workers' Compensation Act, and contrary to the
legislature’s intent. See Cokeley v. Robert Lee, Inc., 197 S.C. 157 (1941) ("Compensation laws
constitute & form of soclal legislation and were cnacted primarily for the benefit, protection
and welfare of working men and their dependents to relieve them of the uncertsinties of a trial
in a suit for damages. . .such laws should be construed liberally in favor of the employees and
their dependents, in furtherance of the beneficent purposes for which they were enacted, and
to avoid any incongruous or harsh results.”); S.C. Code Regs. 67-1205C(5) (requiring an
attorney to celculate the fee on the lump sum payeble to the client after the award or settlement
is commuted to présent value);

Furthermore, awarding Counsels® requested fee is contrary to the requirements set forth in §.C.
Code Regs. 67-1205 B because it conflicts with the South Carolina Supreme Court
Disciplinary Rule on determining a reasonable fee. Regulation 67-1205B deems a contingent
fee reasonable if the fee is calculated according to subsection C, the attomey fully explains the
fee agreement and Informs the client of the net recovery, the client signs the Form 61 fee
petition, and the fee does not conflict with the South Carolina Supreme Couwrt Disciplinary
Rule on determining a reasoneble fee. S.C. Code Regs, 67-1205B (2022). SCRPC Rule 1.5(a)
and Glassgock v, Glagscock require that the “fee customarily charged in the locality for similar
legal services™ and the “customary legal fees for similar services” be considered when
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assessing the reasonsbleness of s requested attorney’s fee, Approving en attomey fee (o be
paid from benefits previously received by a claimant would not be a fee customarily churged
*in tho locality for similar services, It is contrary to established law, inconsistent writh the
purpose of the Act, and incompatible with legislative intent, Though Counsel referenced prior
cases in which a foc has been awarded under certain circumstances, the record is bereft of any
evidence indicating thet a fee had been customarily swarded in similar circumstences, See
Glassgock v, Glasseock, 304 S.C. 158, 161 (1991).
6. The Single Commissioner and the Appellate Pancl fuithfully applied the plain meaning of the
Act and Regulations to the facts of this case and, in their discretion, awarded a reasonable and
eppropriate attorneya’ fee.

IT IS ORDERED that Counsel's Petition for Rehearing is denied. This is the final

Decision of the Commission on this claim, The parties retain all appellste rights pursuant to S.C.
Code Ann. § 42-17-60.

IT I8 SO ORDERED.

{date) Columbia, SC

= - '-_l = \
Aisha Taylor, Commissioner
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Order Served via emall:

Preston F. McDanlel
Mc¢Daniel Law Firm
preston@pfmedlaw.com

[John M, Mifting
| Attorney at Law
johnmilling@bellsouth.net

Order Served via USPS:

Preston F. McDaniel

McDanlel Law Firm

1315 Eimwood Ave
Columbia, 5C 29201

Pamela Cartee

Hartsville, SC 29550

John M. Milling
Attorney at Law

P.O. Box 518
Darlington, SC 29532

party{ies),

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date servad 8 copy of this order In the
above entitfad action upon afl parties to this case by sending an electronit copy hereof by
electronic mail addrassed to the attorneys for said parties; or if there is an unrepresented
party{les), by depositing a copy hereof, postage paid in the United States malil, first class,
addressed to the unrepresented party{ies) and to the attorney(s) for the represented

By Eugenia Hollmon on January 4, 2023
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Soith Carolina Workers" compensaﬁqn Commission

P.0, Box 1745 # 1333 Maiis Stresf, Swfe 500

Columbla, South Carofina 29202-1?15

(863) 737-5700 ‘ B
" Pamela Carés | . “TODICIAL DEPARTHENT T
: 1015 Sufitar Streat, Columbia, SG 29201

wcc File ## 1307922_ _,

. (843) 335-4003 (home} {) - (wiik) .
Praparer’s nama: Meggan Damiano (803) 898-5893 __State Accldent Fynd, Insurance Carier

Compensation Pald Number of Weeks From “* Ta Amount

1. Number of weeks T.T. 230.0000 * Details on Page 2* 160,634.30

2. Number of weeks T.P.

3. Number of weeks P.P, WCG Ordered - P&T 500 weeks commuted 179,077.14

4. Disfigurement |

5. Agreement and Final Release

Tolal Compensation Paid . 339,711.44

8. Total Medical Benefits” Paid 52,484.06
- 7. Funaral Benefits .00

() Cése Denled Date of Injury: 03/0173013

-

By sxgnlng this receipt, | acknowﬂedge that:| liave received the compensalion shown sbove. <

Date: galipll )

: mm .."-;-: ) @m By

Emprdyei's Reprobentaiie

Print ér type the name ofihe pearsop, other
than the clairarit, recelving benefits and sign botow,

By: .

Report of rdditional Fees ang Recoupment
A. Carler Relmbursement by Third: ‘Party
B, Altomey's Feé Pald by Employer
C. Aftomey's Fee Paidf by Claiiant

(Nen ¢ontingent foes, orﬂy)'j N ‘ :
il {his omy wilh o, Claiims DERarimen mmngz.m.

Oepartment a
e e provided.- *mqnmaswwmh fogy paid
duﬁrmimwa »hid Impartia) dxamination, Bomi Yﬂrmmbaﬁ&n

o ¢l

WCCFORM#18 REV, DATE29e19  *o srxrus' REP
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-South Carolina Workers! Compensation Commission WCG File# 1307922 -
P.0. Box 1715 ‘¢ 1612 Marion Stree! Camipr File # 2013001614
Columbls, South.Cargliia 29202-1715 sarrier:Coda #. 500 - SF

Bo37ersr00 _ Emp yerFElN-___

Pamela Cartee [ L JUDICIAL nemnmem
1015 Sumter Strast; Colurnbls, SC 20261

Proparar's name: Méggan Damiano (803) 898-6803 _State. Accident Fund, Insurance Cariet

T 28571 02ULAS  21-JUL13 1,995.45
TT 2271428 26-JUL-13 M-DEC-17 158,838.64
o'o ..l -.Q‘_*bu_ o.- n‘..
0.= i.s g * § ‘i'_i? ::. ’
* sen ey W od gée
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sod ek
-': i‘! ".:‘- : :
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Prouvdly representing injured workers
for over 30 years,

Preston F. McDaniel Telephome (803).771-7211
Mattliew Robertson Farsimile (803) 252-9709

March 20, 2018

Amy Bracy, Judicial Director

SC Workers’ Compensation Commission
Post Office Box 1715

Columbia, South Carolina 29202

RE: . Preston F. MeDaniel and John M. Milling Re: Attorneys
Fee Order in Re: Pamela 0. Cartee v. 8C Judicial Department
WCC File ¥No.: 1307922

Dear Ms. Bracy:

Please find enclosed for filing with the Commission the Form
30 - Request for Commission Review in the above referenced matter
in reference to the March 6, 2018 order concerning attorneys
fees, along with the required $150.00 filing fee. I am, by copy
of this letter, serving counsel for the Defendants (a Non-party)
with a copy of the Form 30, Redacted to comply with Commission
Regulation.

I hope this is sufficient for filing with the Commission,
however, if additional information or further clarification is
needed, please feel free to contact me at your convenience.

Please note I have not received a responge from General
Counsel for the Commission concerning the statutory authority for
a2 Commission Review or as to_the ethical and legal implications

Review be held until a response is filed or Counsel is adviged in
writing no respongse will be forthcoming or for & period of thirty
{30) days whichever comes first. -

5cEaely yours, scwce
Vi MAR 22 2018

Sreston . MéDan el
JUDICIAL

PFM/ sk
Enclosures
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co: John Milling, Esquire

Sarah Alphin, Attorney at Law (L b %o@’\MB ‘
Ms. Pamela O. Cartee
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BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSTON
WCC FILE NO. 1307922

PRESTON F. MCDANIEL AND
JOHN M, MILLING,
Attorneys at Law

V.

South Carolina Workers
Compensation Commission
Commissioner McCaskill Order
Concerning Attorneys Fees

REQUEST FOR COMMISSION
REVIEW OF THE

MARCH 6,2018 ORDER
REFUSING TO APPROVE

IN RE: ATTORNEYS FEES

TR Nt Nt et Mk W Mt M Mt T et M e

PAMELA CARTEE, Employee,
Claimant,
V.
SC JUDICIAL DEPARTMENT,
Employer, and
STATE ACCIDENT FUND,
Insurance Carrier,

DPefendantsg.

e e e et et et et S e e M Mt Mo e et e

Attached hereto and incorporated herein by reference is the
Commission Form Requesting Commission Review
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WCC File #: 1307922

South Caroling Workers' Compensation Comtnission

1333 Main Street, Sulte 500 Carrier File #:

P.0. BOX 1715 Carrler Code #:

Columbla, SC 29202-1715

803-737-5675  www,WCC.sc.qov Employer FEIN #:

Gaimafl?s?\l?me: Pamela 0. Cartee SSN: 242 - 92 - 6400 Employer's Name: _SC Judicial Department _
Address; 1825 Woeodbine Drive Address: 1015 Sumter Street .

City: _Hartsville State: _SC_ Zip; 29550 City: _ Calumbia State: _SC_ Zip: _29201
Home Phone: ¢ ) - Work Phones ¢ ) - Insurance Carrier:  State Accident Fund

Preparer's Name: Preston F. McDanlel , Law ﬁrml McDaniel Law Firm Preparérs Phone #:  (803) 771-7211

REQUEST FOR COMMISSION REVIEW
Request for Commission Review by Hclamant O Employer (heoney  Date of Injury or Hiness: 03/01/2013

E

The undersigned makes application for review of the findings of the Commissioner in the above-captioned case. The request for
review is based on the following grounds: (State the grounds of your appeal in the form of questions presented. Each question

additional pages if necessary).

Although not provided for by Statute or Regulation the Claimant’s attorneys are requesting Commission
Review of the Order of Commissioner McCaskill issued on March 6, 2018 refusing to approve a portion of

The fee requested December 5, 2017

Grounds for Review are Attached

(Check one) Oral argument X is [J1s not requested. Appeliant's request for oral argument Is waived If not Indicated on this form,

L] Mediation
O Mediation Is requested by consent of the Parties pursuant to Reg. 67-1803.

Questions regarding mediation may be submitted to mediatipn@wec.sc.qov.

I certify I have served this document bursuant to Reg. 67-211 by delivering a copy to SEE ATTACHED CERTIFICATE OF SERVICE on the - day
q. _certified mail personal service. )

of /,.. 8, by ____first class postage
T A /

a2 £ Attomne Claiman _preston@pfmediaw.com March 20, 2018
Fréparer's Signature Title Email Date

Questions about the use of this form should be directed to the Judicia! Department at 803.737.5675 or BDppeals@wre,sc.gov.

If the claimant appeals and Is not represented by counsel, the Judicial Department will preperly sefve this form pursuant to Reg. 67-607 C. Pursuant to Reg. 67-
205 and Reg. 701, the appea! must be postmarked no later than 14 days from the date of service of the Decision and Order of the Hearing Commissioner along
with the filing fee. Attach a Form 32, If you are unable ko pay the fliing fee. Refer to Reg. 67-211 and Reg. 67-701 through 711.

R e ——

WCC Form # 30 REQUEST FOR COMMISSION REVIEW
Revised 7/13 30
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ATTACHMENT TO FORM 30

Pamela 0. Cartee v, 8C Judicial Department

W.C.C, File No. 1307922

1. That pursuant to $.C. Code of Laws §42-17-40, the
attorneys a Claimants request a review of all of the Findings
of Fact, the Conclusions of Law, the Order and Award and of
all rulings and decisions made by the Commissioner at the
hearing, as contained in the Record or as made at any
unrecorded pre-hearing conference, and/or in any
communications concerning the claim (fee request), Order,
Award and Decision between December 5, 2017 and March &,
2018 with or between the Commission rendered by the Hearing
Commissioner in this matter.

2. That the hearing Commissioner erred by refusing to
approve the fee as requested on December 5, 2017, which fee
request is in accordance with Statute, Regulation and Case
Law.

3. The Commissioner erred as a matter of law by denying a
portion of the fee in violation of Statutory authority
granted to the Commission under 42-15-90 and Regulations 67-
1203 thru 1207,

4. Where the Statute provides that if =a Commissiconer
reviewing a fee request has any question or concerns
concerning the fee requested in any regard, The Commissicner
is required (shall)} to, “immediately schedule” a hearing to
hear argument and/or present testimony, is the hearing
Commissioner estopped from and/or has he waived challenging
the fee where a hearing was not immediately scheduled and
where a hearing was not set until requested by counsel and
then was set on January 17tk for February 12th,and a portion of
the fees requested was not finally denied until over 3 months
post when theé fee request was submitted.

5. Where the hearing Commissioner.does not immediately
question a part of the fee and return an Amended Order
which would allow a Motion to be filed with the Commiggion
pursuant to Regulation 67-1204(E) to challenge the
amendment to the fee as requested, is the Commissioner in
derogation of the Law and is the Commigsioner and
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Commission estopped from further challenging the fee for
non-compliance -with statute and regulation.

6. Are the Regulations adopted by the Commission that being
Regulations 67-1203 thru 1207 null and void =s being in
viclation of the reguirements of South Carolina Code §42-13-
185.

7. Where the Fee request filed on December 5, 2017, was in
accordance with South Carolina Code §42-15-90; and
Commission Regulaticn 67-1205(C) which provides for a 33.3%
fee based on the total of compensation paid and also under
§67-1205(C} {2) which provides that, “if the attorney
secures the payment of permanent disability later, the
attorney may charge, according to these Regulations, up to
but not more than 33.3% of the settlement or Award”; and
where under South Carolina case law Presented to the
hearing Commigsioner holding that the permanent Award is
determined based on the date that the Commission determines
maximum medical improvement at which time weekly
compensation benefits payable thereafter constitute
payments towards the Award and not temporary total
disability benefits, [See for example as presented to the
hearing Commissioner Hendricks v. Pickens County 335 8.C.
405, 517 SE 27 638 (1999), did the Hearing Commissioner err
as a matter of law by not Awarding the Attorneys fees as
requested; violate state, tortuously interfere with
contract commit malfeasance in office, fail to perform a
ministerial act contrary to law and fact. Further &id the
action and order constitute an arbitrary, capricious act,
and an abuse of discretion under law.

Respectfully submitted,

Attorney for‘tzjﬁﬁlaimant
March 20, 2018 4
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CERTIFICATE OF SERVICE

WCC File No.: 1307922

I hereby certify that I have on March 20, 2018 served

the following in the matter of Pamela O, Cartee v. 8C

Judicial Department with a copy of the FORM 30 - REQUEST FOR
COMMISSION REVIEW by depositing the same in the United

States Mail, with adequate postage thereon, addresgsed as
follows:

Amy Bracy, Judicial Director

SC Worker’'s Compensation Commission
Post Office Box 1715

Columbia, South Carolina 29202

Sarah Alphin, Attormey at Law
Willson Jones Carter & Baxley
3600 Forest Drive, Suite 204
Columbia, South Carolina 29204

Pamela Cartee
1825 Woodbine Drive
Hartsville, 8C 29550

e |

Sabrina Kelley, YPar

alegal

SWORN TO BEFORE ME this

i@.ﬂ day Ofnfm@ A, 2018.
Cuuptad 2, oo (®.s.)

Notary Public for sbuth Carolina
My Commission Expires: /&/30/&)&
7 7
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STATE OF SOUTH CAROLINA

COUNTY OF DARLINGTON

PRESTON F. MCDBNIEL, ESQUIRE,
AND

JOHN MILLING, ESQUIRE
Plaintiff,

V.
SOUTH CAROLTRA WORKERS'

COMPENSATION COMMISSION
Delendant.

IN THE COURT OF COMMON PLEAS
FOR THE FOURTH JUDICIAL CIRCUIT

IN RE:

Svuth Carelina Workers

Compensatlen Commission

WCC File Now:1307322

PAMELA CARTEE,
Employee-Claimant,

v.

S0UTH CAROLINA JUDICIAL DEPBT.,

Employer, and
STATE ACCIDENT FUND,
As Carrier,

Defendants

«18CP160334

SUMMORS
L =
i
22 T
a *
B0 g —
QN -
a2 Tl
g55 &
wor g OJ
S W
-
-]

TO: THE DEFENDANT ABOVE WAMED: South Carolina Workexs’

Compensation Commiasion, 1333 Main Street, Sta 300, Columbia, SC

29202,

YOU ARE HEREBY SUMMONED and required to answer the

Complaint in this action, a copy

uocn you, and to serve a copy of

P11

of which is herewith served

your Answer to the Complaint on



the Plaintif%, Preston F. McDaniel, at his office, McDaniel Law
Firm, 1315 Elmwood Avenue, Columbia, South Careolina 29201,
within thirty (30) days after the service hereof, exclusive of
the day of such service, and if you fail to answer the Cemplaint
within the time aforesaid, the Plaintiff in this action will
apply to the Court for the fellef deranded in the Complaint,

Respectfully submitted,

1315 Elmwood Avenue

Columbia, South Carolina 29201
{B03) 771-7211
And :

John ¥, Milling
MILLING LAW OFFICE
88 Public Square
Darlington, S5C 29532
(843)393-4083
Plaintiffs

Aprili 12, 2018
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COMPENSATION COMMISSIGN,
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The Plaintiffs, Preston F. McDaniel, Esquire and John
Milling, Esquire, would respectiully show unto the Court as

follows:

I. INTRODUCTION

1. That this action is fijed by the Piaintiffs under the
South Carelina Declaratory Judgment Statute, S.C. Code $15-53-10,
20, 30, ey seqg. praying for a declaration of their rights under
the provisions of 5.C. Code §42-15-90 and the Commission
Regulations adopted, arguendo, in accordance with S.C, Code §42-
3~185 and under the cases decided by the South Carolina Supreme
Court in reference to the date uvpon which an awaxd of the
Commission is permanent as to treir entitlement under the
Statutes, Requlations and decisions of South Carolina Appeliate
Ceurts te the entire fee as requested and submitted to the
Commission for appreval on December 5, 2017 as being in
accordance with law; and declaring that the Order which was not
rendered by the Commission until March B, 2018, wherein the fee
petition was only partially awarded, is contrary to the
provisions of the Statutes, Regulations, case law and the
requirements thereof,

II. PARTIES

2. That the Plaintiff, Preston F. McDaniel, i= a resident

of Richland County and the Plaintiff, John M. Milling is a

xresidence of Darlington County.
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3. The South Carolina Workers Compensation Commission is
an agency of the State of South Carolina and is responsible for
administering the South Carolina Workers Compensation Act with
its main office being in Columbia, SC and which has statewide
jurisdiction for the administration of all claims under the Scuth
Carolina Workers Compensation Act, S.C. Code §42-1-10 et. seq.
including Darlington County wherein and from whnch county the
matter of Pamela Cartee v, The South Carolina Judicial Department
and the South Carolina State Accidernt Fund arose and was filed as
WCC File No 1307922.

III. JURISIDICTION AND VENUE

4. That this Court has jurisdiction over this declaratory
judgment action as the Court of general jurisdiction for the
State of South Carclina and specifically under the provisions of
the Declaratory Judgment Act under South Carolina Code §15-53-10
et. seqg., under which this action is brought. Venue is proper in
that the fee and representation contract between Ms. Cartee and
Plaintifis was entered into and tae disputed fee and the
declaration of rights under the Statures, Regulaticns and the
contrelling authority of the Commission over attorneys’ fees
arises out of a workers’ compensation action arising ocut of the

County of Darlington, that being Pamela Cartee v. The South
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Carolina Judicial Dept., and The South Carolina State Accident

Fund,

IV. DECLARATORY JUDGMENT ACTION LAW AND RELIEF SQUGHT

5. That in the matter of Pamela Cartee, Employee/Claimant

¥. the South Carolina Judicial Dept., Employer and the State

Accident Fund, Car;ie;, WCC File No. 1307322, Commissioner Gene
McCaskill filed an Award on April 17, 2017 finding the Ms. Cartee
had reached maximum medical improvement (MMI} on October 12, 2018
and award making a compensation to her as of that date for total
and permanent disability entitling her <o:

“the payment of continuing weekly compensation benefits in

the amount of $698.41 and continuing until 500-weeks of

compensation have been paid.”
A copy of the Award is attached hereto and incorporated herein by
reference as Exhibit A,

6. That, if contested, as will be set forth in the evidence
presented to the Cour:t in support of this Declaratory Judgment
Action and relief sought, that the, “Award” was appealed based on
8 Request for Review filed by the Defendants on April 26, 2017 by
the filing of a SC WCC Form 30 and attaching to that Form 30 the
alleged issues of law and fact that the defendants wanted
considered, Attached hereto and incorporated herein by reference
as Exhibitz “B~¥,

7. That subsequent thereto the Full Commission issued its

Award affirming the decision of Commissloner McCaskill which was
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filed on October 17, 2017. A capy of that decision is attached
hereto and incorporated herein as Exhibit “C”,

8. That subsequent thereto, the decision of the South
Carolina Workers Compensation Commission affirming the, “Award”
was not appealed and subseguent to the 30-day appeal provision
running, the claimant made s request for the vayrent of the

residual value of the, “Award” in a lump sum pursuant to the

provisions of South Carolina Workers Compensation Act.
Calculation of the residual value of the Award was made by the
Defendants and is attached hereto and incorporated herein by
reference as Exhibit D.

3. That on December 5, 2017, the Plaintiff, Claimant’s
counsel pursuant to Statute, Regulations and cese law filed a Fee
Petition requesting the approval of attorney’s fees along with an
itemized statement of costs and WCC Form 61, all of which are
atzached hereto and incorporated herein by reference as Exhibit
“ET,

10. That subsequent thereto and the Fee Petition having not
beer “immediately” approved, amended and/or a hearing noticed as
requirad by Requlatien, the Plaintiff contacted the Commission
continuously between December 8, 2017 and January 9, 2018, via
email, letter, and by personal appearance at the Commissiocn (x3)
in an effort to determine why the Petition had not been approved

as will be set forth in the evidence, if not agreed to in the
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responsive pleadings filed by the Commission as the Defendant in
this matter.

11. That finally over a month later, on January 9th an email
was received from the lay Commissioner noting that the
Commissioner was approving a portion of the fees requested but
that based on his, “legq; og;nion” (“I have alsc reviewed the law
i believe applicable”) he was not approving a portion of the
atrorney’'s fees in the amount of 213,461,786,

12. That prior to the email of January %" and subsequent
thereto the plaintiffs notified Commissioner McCaskill that the
statutes and regulstlons require that a Commissioner either

immediately approve or, “shall immediately” set a hearing on the

fee petition [%,C.C. Reg. 67-1204({F)] as submitted to the
Commission for approval. In this case, the fee petition was

subnitted on December 8, 2017 and only after the plaintiffs,

atter noting to the Commissioner that the Comniissioner had not
complied with the statute and regelations and that it had been

over a month, requested thar a hearing be set in this matter,

13. That subseguent thereto on January 17, 2018, a hearing
was set for February 12, 2018. Contrary to the Code of Ethics,
Statutes and Regulations, counsel for the Employer and Insurance
Carrier was served with notlice of the hearing who waived
appearance as not being involved. At the hearing, documents were

put inte evidence confirming all of the emails, letters and
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attempte made at having a discussion with the Commissioner to
determine what, if any, problems there were with the fee petition
as submitted. At the hearing, the Commissioner at that point was
presented in wricten form wizh the statutory authority, the
regulations and the case law supporting that the Fee Petition as
submitted was in accordance with law to which no objection ox
contrary position was taken by the Commissioner. However, the
Commissioner did not rule and took the matter under advisement,
14, That subsequent thereto, having heard nothing and the
decision to not approve the Fee Petition as submitted, according
te the understanding of the Plaintiffs being that the hearinag
Commeissioner, a lay Commissioner, without legal training was of
the, "“legal opinion” that the fees was not in accordance with law
under the statute, regulations, and case law, the Plaintiffs
asked the Commissioner te open the Record and to place his
position on the Record; which the Commissioner refused to do.
15. That subsequent thereto, on March Bth, che plaintiffs
received an Order from Commissioner Gene McCaskill, the assigned
Commissicner for review and approval of the attorneys’ fee
patition and the portion of the fee in contest, denying the
balance of the Fee Request, Further, upor. information and
belief, based upon a review of that Order and the basis for a
denial of the balance of the fees requested being based on legal

cpinion/interpretation and knowing the Commissioner is a lay
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Commissioner not tralned in the law and analysis, the Plaintiffs
veriably believe that these facts establish that the Commissiener
without notice to the Plaintiffs may have sought cutside legal
advice in violation of the Judicial Code of Ethics.

16. That §.C. Code of Law §15-53-20 provides that this Court
has the power to declare the rights of the Plaintiffs under their
contract and under the statutes applicable to the approval of
their fee request as submitted to the Seouth Carolina Workers’
Compensation Commission., Under §15-~53-30, any person interested
or who has a property interest in any written contract or, “whose
rights, ... are affected by a statute, ... contract ..., may have

determired any question of censtructien or validity arising under

the ,.., statute, ... and obtain a declaration of rights, ...

thereunder.”

17. That normally under law, a fee contract between an
attorney and his client is a matter of contract law ‘subject only
to the Code of Professional Responsikility, however, in a
workers’ compensation action, S.C. Code §42-15-90(A), attorneys
fees, physician Fees and hospital charges for services undsr this
title are subject to the approval of the commission and
subsection (B} (1} provides that a person may not receive a fee or
conslderation for a service rendered pursuant to the title unless
the fee, ... is approved by the Commission or a court of

competent jurisdictien ...”, 8.8, Code §42-3-30 provides the
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authority of the Commission to promulgate regulations relating to
the administration of the workers’ compensation laws necessary to
implement the provisions of the titie but also that thoese
regulations must be, “consistent therewith”, Further, §.C. Code
§42-3-185 provides specific and special requirements in reference
to policies and procedures and regulations established for
implementing the provisions of §42-15-90 which specifically
provides that any such policies or procedures shall only become
efZective when such implementation is accomplished by regulations
promulgated in accordance with the Administrative Procedures Act
and which,

“"proposed regulations shall have befors promulgation

received approval of the Judiciary Committees of the Senate

and House of Representatives and also by concurrent
resoclution of the General Assembly.” '

18.-That pursuant to the authority of the Commission to
implement regulations, and presumably in accordance with S.C.
Code §42-3-185, the Cemmission has adopted requlations in
reference to Phe approval of attorneys fees. Regulation 67-
1204 (A) provides that all attorneys shall report and obtain
approval of any fee for services in accordance with the
regulations in reference te a workers’ compensatien claim.
Subsection (D), provides that the attorney is to file a Form &1
and a proposed order and the order may be signed and returned to

the attorney(s) when the calculation of the fee is in accordance
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with €7-1205. Under subsection {D), the Commissioner has the
option Lo amend, sign and return the order and the attorney(s),
if (s)he disagree(s) with the amended order, may file s motion
with the Judicial Department and the motion may be heard
according to Rule 67-215 unless the motion requests a hearing to
present testimony or evidence.

Most importantly to this declaratory judgment acticn
suosection (F} provides that if the Form 61 and order do not
comply with Rule 67-1205, the:

“Commissioner reviewing in the Form 61 and order shall

immediately schedule a hearing to consider argument of
coursel and testimony, if any,”

Further, Regulation 67-1205 provides for a contingency fee
in genera: of 33.3% and provides for determining a reasanable fee
in certain situations. Subsection (C}(3), provides trat the
attorney may request a fee from past due compensation but
thereafter during the payment of Temporary compensation, the
attorney may not charge a fee from such temporary compensation.

The Regqulation then specifically provides thak;

“If the attorney secured the payment of permanant disability
later, the attorney may charge, according to these -
regulations, up to but not morxe than 33.3% of the settlement
or awazd.”

19, That in interpreting when temporary compensation
benefits transition to an award of permanent compensation

benefits, then Judge Hearn, now Justice Hearn wrote in Hendricks

10
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v, Pickgns County, 335 5.C, 405, 517 S.E.2d 698 (5.C. app. 1999),

and held that, “essentially workers’ compensation benefits accrue
along & time continuum: TTD (Temporary Total Disability) benefits
are available from the date of injury through the date of MMI and

post-MMI benefits may be awarded either as a ‘permanent total or

partial disability, or as a percentage of impalrment to 2

scheduled member”.
Justice Hearn cited to and for the same proposition the

cases of Smith v. South Carolina Department of Mental Health, 329

5.C. 485, 495, 494, s.C.2d 630, 635 (5.C. App. 1997) and Q’Bannor

v, Westinghouse, 318 S.C. 24, 27-8, 459 S.E.2d 324, 326 (S5.C.

App. 19895),

20. That in accordance with the statutes, requlations ang
case law, the Fee Petition submitted on December 8', set forth
the date that the hearing Commissioner had determined that the
Claimant reached maximum medical improvement at which time the
award of the Commission became a permanent award and the
entitlement to the fee of the attorneys of one-third (1/3)
attached and was based on the value of the total and permanent
disability “award” made as of that date; which is in accordance
with the statute, the regulations of the Commission and the case
law as set forth-hereinabove. The hearing Commissioner a lay
Commissioner, whose decision must be based upen his review as the

Judicial CEficer hearing the case under Judicial Cannons

11
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applicable @0 the Commisaion (§42-3-250) only, unless parties are
advised otherwise, over three months after the Fee Petition was
submitted, in violation of the statutes and regulations as set
forth hereinabove, stated the, “legal” opinion and awarded a fee
based only on the value of the award as of the date that it was
affirmed by the Full Commission and the Defendants stopped

further appeal over two (2) vears after the permanent award was

made. As argued to the Commissioner in repeated letters and
emails and verbally o the Commissioner, under that reasoning
which is contrary to statute, requlation and case law, an
attorney representing the Claimant, if the Defendants decide to
appeal the permanent disability “award” made by the Commission
all the way to the Supreme Court andlthat award is ultimately

approved when the Defendants decide to stop appealing, the

Claimant’s attorney would only be entitled to ar award of
attorney fees as of that date. This Court may take judicial
notice in reviewing this situvation that where a case is appealed
all the way to the Supreme Court, that that process may take five
or six years or more for a final decision to be rendered,

21. That under the South Carolina Workers’ Compensation Act,
there is actually no statutory provisions spocifically addressing
the rights cf an attorney where the fee is not approved in
reference to an appeal or how the matter is to be reviewed. §.C.

Cede §42-15-890 simply provides that not only may the Commission

12
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approve an attorneys fee request but that any Court of,
“competent jurisdiction” may approve an attorneys fee request and
this Court is the Court of general jurisdiction. In addition, in
reference to whether or not the attorney has a right to appeal a
decisicn made, there is no section of thz Act that addresses
that. S5.C. Code §42-17-50 only provides for an application for
review of an “award” by the Commission and prevides for review by
the Full Commission of that award. 1In fact, the Regulations in
reference to appeals, Rule 67-701, provides that the party
appealing is to serve the opposing party under Rule 6€7-211 and
Rule 211 only refers to the service of a Claimant or the
Employer’s representative. In this case and in any fee dispute
ovex approval by the Commission, the oppesing party to the
attorney’s reguest is the Commission and the only additiocnal
party in interest would be the attorney’s client, the injured
worker., 1In this case, the hearing notice was served
inappropriately on the Defendants and after reguest about service
of an appeal, the Commission gave no guidance as <o whether or
not the Defendants were to be served. Plaintiffs would submit
their involvement would be and 1s actually an interference with a
contract between the Claimant and the Claimant’s attorney(s) and
the responsibility of the Commission to review and approve the
attorneys Fee Petition. The Defendants are not actually a party

te either the contract or the request for approval of attorney

13
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fees or a party to the appeal of the denial of any of the
attorneys fees requested. The Workers’ Compensazion Act being in
dercgation of ths common law is o be strictly construed and
there are simply no provisions setting forth or establishing
whether or not a fee may be appeazled or what action is to be
taken other than requesting a legal determination which is being
made in this declaratory judgment action. Wherefore, the Court
should speak and rule upen the parties te, and what procedures
should be fcllowed in reference to contesting the refusal to
approve fees as submitted to the Commission for approval.

22. That che decision in this matter i5 a matter of law for
decision by the Courts interpreting the statuze, regulations and
case law as applied to this factual situation,

WHEREFORE, the Plaintiffs would respectfully request and
pray for the following relief:

1. 1Issuing a Temporary Restraining Order restraining the
Workers’ Compensatior. Commission a quasi-judicial body from
taking any further action in this matter pending a determination
by this Court as to the law applicable to and determining the
Plaintiffs’ right under the Statutes, Regulations and case law in
this situaticn,

2. Issuing a legal opinion and determination under a review
of the statutes, regulations and case law as applied to the final

ermanent “award” made by the hearing Commissioner in this
e award M) g

14
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matter; declaring that the fee as reguested is in accordance with
the statutes, requlations and case law applicable te a final
permanent “Award” which in this case set forth a date of maximum
medical improvement, awarded total and permanent disability and
an entitlement to the residual valne of compensation benefits for
a total and permanent disability award as of that date under a
500-week award,

3. Finding based upon a review of the statutes, regulations
and case law that the Commissioner assligned to review the
Plaintlffs’ Fee Petition committed an error of law and violated
the Regulations by failing to immediately appzove or set a
hearing on the attorney Fee Petition as submitted to the
Commission for approval on December 8, 20:7,

4. For the costs of this action and such other and further

relief as the Court deems just and appropriate.

MCDANIEL LAW FIRI

1315 Elmwoed Avenue

Columbia, South Carolina 29201
[8G3) 771-7211

And

Jokn M. Miiling

MILLING LAW OFFICE

88 Public Square

Darlington, SC 29532
(B43)393~-4083

I/Z 018 Plaintiffs
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BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NO. 1307922

PRESTON F. MCDANIEL AND
JOHN MILLING,
Attorneys at Law

V.

South Carolina Workers
Compensation Commission
Commissioner McCaskill Order
Concerning Attorneys Fees

BRIEF OF APPELLANTS

IN RE:

PAMELA CARTEE, Employee,
Claimant,
V.
SC JUDICIAL DEPARTMENT,
Employer, and
STATE ACCIDENT FUND,
Insurance Carrier,

Defendants.

e e e et e e et e e e M i e e o ot s Bt T T et e ot N e e et et e e S st s

STATEMENT OF THE CASE

By letter dated December 8th attaching a Form 61, an
itemized Disbursement Statement and a Proposed Order, the
Appellants filed a standard one-thizrd (1/3) contingency fee

agreement and request for approval of attorneys fees with the

P128



Appellants filed a standard one-third (1/3) contingency fee
agreement and request for approval of attorneys fees with the
Commission which fee request was made in accordance with the
contract their Claimant and was, again, for simply a one-third
{1/3) contingency fee approval based on the Final Award made by
the Commission.

As is set out in the itemized Disbursement Statement
attached to the Form 61, Commissioner McCaskill in his Finail
Award found that Ms. Cartee, who was receiving temporary total
disability benefites, had reached maximum medical improvement on

October 12, 2016 and filed a Final Award awarding Ms. Cartee as

of that date an Award for total and permanent disability and the
residual value of compensation under a 500-week award which was

filed on April 13, 2017.

The Defendants appealed that Award to the Full Commission
and the Full Commission entered its decision affirming the Awaxrd
October 17, 2017. The Defendants then waited until the 30-day
statute had run and then the Claimant made a request for the
residual commuted value of the Award to be paid in a Iump sum.
The Claimant received the permanent Award of the Commission in
weekly payments pursuant to the Award of the Commission from
October 12, 2016 through late November, 2017 at which time the

calculation was made, again under the permanent Award of the
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Commission awarding the Claimant total and permanent disability,
of the residual wvalue of those payments pursuant to the Act.

The fee was calculated based on the value of the total
disability Award made to the Claimant at the time that she
reached maximum medical improvement and the time of the
commutation which is in accordance with law.

Beginning on December 14th, zlmost daily through January 9th,
the attorneys by texts, emails, phone calls and on three
Separate occasions, counsel personally went to the Commission to
inquire about approval of the attorneys fees with no response
from the Commissicner as to any guestions or concerns the
Commissioner may have.

On January 8* and 9*h, the attorneys wrote a detailed
explanation of the fee request to try to address of any possible
concerns but which had not been communicated to counsel of
Record at that time. 1In that response and in other emails on
and prior to that date, counsel had noted to the Commissioner
that the Commission Regulations and the ‘statute required
"immediate” approval or notification to the attorneys of any
problems that exists with a request for approval.

As noted, counselhad personally appeared at the Commission
and sought to See the Commissioner to address and/or explain aﬂy
issues and/or answer any questions and at no time did the

Commissioner agree of advise the attorneys of any problems.
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Finally on January 9tk after a month, the Commissioner in an
email notified the attorneys that he had, “reviewed the law I
believe to be applicable,” and had approved only a portion of
the fee requested which was approximately $14,000.00 less than
had been requested.

Counsel both on January 8th and on January 9th and prior to
both of those dates but on and after those dates specifically
requested a hearing pursuant to Regulation. Again, that hearing

was only set at the request of counsel and had not been set and

was not set at the direction of the Commissioner as is required
by Regulation.

All of the texts messages, emails, telephone calls and
attempts at personal appearance to answer any guestions the
Commissioner have were put in the Record.

Please note this is a matter between the Commission and the

attorneys of Record, the attorneys‘ client and the involvement
of any other party is an' interference with the relationship
between the attorney(s) and his (their) client(s) and is not a
party in anyway, shape or form in this action and should not be
notified of any proceedings or with a copy of any pleadings.
The Commissioner did not put any position on the Record and

did not express any cbjection to the arguments made by counsel
or the case law or reference to statutes or Regulation at the

hearing; and réfused to do so later. The Commissioner advised
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he would take the matter under advisement and after numerous
requests for a ruling, it was not until March 6th that a decision
was entered and which was then based on the Commissziocner’s tegal
interpretation of the Regulations and statutes (a lay
Commissioner) on March 6th thus thfee (3) monéhs after the Fee
Petition had been submitted to the Commission for approval.

After the hearing and after the receipt of the Order, this
appeal was filed and numercus conversations and communications
were had with General Counsel for the Commission as to this
situation over who to gerve since the Defendants are not a party
and as to whether or not they were toc be served with Nno respocnse
from the Commission. This appeal follows:

The Fee Petition Submitted Was Tn Accordance With Contract,

Statute, Regulation And Case Law.

Generally, a fee contract agreement is a contract between a
client and an attorney and is a matter of contract law.
However, S.C. Code §42-17-90 subjects attorneys fees to the
approval by the Commission. For purposes of this argument,
presumably the Commission’s Regulations have been adopted in
accordance with law, and under and in accordance with Regulatiocn
67-1205, the Fee Petition in this matter was filed with the
Commission on December 8th,

Regulation 67-1205(C) {3) provides that where a Claimant is

on a running award of, “temporary,” weekly compensation benefits
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an attorney thereafter who obtains a permanert “Award” is
entitled to a fee of one-third (1/3) of the permanent

“settlement or award” made.

The Fee Petition and itemized Disbursement Statement was
for exactly that; a one-third {1/3) contingency fee of the
Permanent Award made as of the date that that award was made.

In interpreting the time when an "Award” becomes permanent,
the South Carolina Court of Appeals and Supreme Court have both
held that an award transitions from being an award of,
"temporary” compensation benefits to a permanent, “Award” upon
the date that the Commission determines that the Claimant has
reached maximum medical improvement. Specifically, in the case
of, as cited to the Commigsioner reviewing the Fee Petitionm,

Hendricks v. Pickens County, 335 8.C. 405, 517 8.E.238 698

(1999), the Supreme Court stated specifically that:

"TTD benefits are available from the date of injury through
the date of MMI and post-MMI benefits may be awarded either as a
permanent total or partial digability, or as a percentage of
impairment to a scheduled member .., "

The Fee Petition in this matter was therefore submitted
pursuant to contract, pursuant to Statute, pursuant to
Regulation and in accordance with case law as to the permanent
“Award” made by the hearing Commissioner in this matter.

Further, the statute and regulations contemplate a very

prompt determination. The Regulations specifically require that
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when a fee petition is submitted, it is to, “immediately” be

approved or the Commissioner is to amend it and return it so
that the attorney may request a hearing by motion or in the
alternative must immediately set a hearing to take arguments
and/or to take testimony. Neither of which was done in this
case. Over a month and after repeated requests for any possible
guestions or concerns that the. hearing Commissioner and only
after a request was made by the Claimant’s counsel in this
matter was a Hearing scheduled. Therefore, the Commissioner
erred as a matter of law by failing to approve the attorneys
fees which was submitted in accordance with contract, statute,
regulations and case law and further, committed error of law and
specifically violated the Regulations by failing to take
immediate action upon the Fee Petition as Submitted.

The Commissioner further erred as a member of a quasi-
judicial body and as a non-lawyer by basing his decision on a
legal opinion which was contrary to Regulation and case law.

The hearing Commissicner Ffurther erred by only setting a
hearing and setting that hearing only after a request was made
by the Claimant’s counsel.

Finally, the matter of an attorney's fees is a matter of
contract between the claimant and the attorney subject only to
the statutory authority in a Workers’ Compensation Commission

case given to the Commission and nobody else the right to
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interfere with and to approve the attorney fees as requested.
The Hearing Commissioner’s notification of the Defendants as to
the hearing constitutes an interference of contract between the
attorney and their client. That error was augmented by the fact
that General Counsel for the éommission failed to respond upon
inquiry and to advise as to who was appropriately served in this
situation with a copy the Request for Commission Review.
CONCLUSION

WHEREFORE, the Fee Petition which was in accordance with
the attorneys contract with their client; was in accordance with
statute; Regulations and case law and was a standard one-third
(1/3) contingency fee based on the Final Award made by the
Commission should have been approved:

Respectfully submitted by:

Preston F. McDaniel, /Esqulre
MCDANIEL LAW FIRM

1315 Elmwood Avenue
Columbia, SC 29201

(803) 771-7211

and

John M, Milling, Esguire

MILLING LAW FIRM

Post Office Box 519

Darlington, SC 29532

(843) 393-4083

Attorneys for Claimant/Appellants

April 23, 2018
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CERTIFICATE OF SERVICE

WCC File No.: 1307922

I hereby certify that I have on April 23, 2018 served
the following in the matter of Pamela O. Cartee v. 8C

Judicial Department with a copy cof the APPELLANT’S BRIEF TO
THE FULL COMMISSION addressed as folliows:

VIA ECASE UPLOAD ONLY

Amy Bracy, Judiecial Director

SC Worker’'s Compensation Commission
Post OCffice Box 1715

Columbia, South Carolina 29202

VIA US MAIT

Pamela Cartee

1825 Woodbine Drive

Hartsville, South Carolina 29550

n,

%abtina Kelley N Paralegal CS

SWORN TO BEFORE ME this

G day of april, 2018,

(L.8.)

thary'Pub ic for Soutn Caroling
My Commission Expires:lAﬁké%£¥%?/
7
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers
for over 30 years.
Preston F. McDanic! Telephone (B03)771-7211

Matthew Robertsen Facsimile (803) 252-0709

June 25, 2018

VIA EMAIL - abracy@wcc.sc.gov

AND US MATL

Ms. Amy Bracy

Judicial Director

SC Workers' Compensation Commission
Post Cffice Box 1715

Columbia, Scuth Carolina 29202

RE: Pamela Cartee v. SC Judicial Department
WCC File No., 1307822

Desxr Amy:

Although we have not been properly served pursuant to S.C.
Code §42-17-60, we are going ahead and filing a Motion to
Rehearing to the Order entered by the Full Commission in the
above-referenced matter. You will please take notice that on May
31st, 2018, I previously filed notice of our intent to file a
Petition for Rehearing and my request Lthat the Order be redrafted
so that it was properly captioned and notice that it had not been
properly served on my co-counsel..

Enclosed is the required number of copies pursuant to the
Commission Regulations and the required $25.00 filing fee. Upon
proper service of an Amended Qrder, properly served on the
parties to this action involving a request of the approval for
attorneys fees, I will be glad to file an Amended Motion for
Rehearing.

I am including an Affidavit of Service on Ms. Cartee who is
the only other party to the action which as noted by the Full
Commission waived appearance and has no objection to the fee as
requested being approved by the Commission.

BEM/abh
Enclosure

cec: John Milling, Esquire (via email johnmilling@bellsouth.net)
Pamela O. Cartee !
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BEFORE THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
WCC FILE NO. 1307922

PRESTON F. MCDANIEL AND
JOHN MILLING,
Attorneys at Law

V.

South Carclina Workers
Compensation Commission
Commissioner McCaskill Order
Concerning Attorneys Fees

MOTION FOR REHEARING
CONCERMING THE

FULL COMMISSION ORDER

NOT PROPERLY SERVED AS

OF THIS DATE PURSUANT
TO §42-17-60

IN RE:

PAMELA CARTEE, Employee,
Claimant,
V.
SC JUDICIAL DEPARTMENT,
Employer, and
STATE ACCIDENT FUND,
Insurance Carrier,

Defendants.

e et ot et et Mt e e e BeF Mol M e e e T et M M T i W Nt Mt bt e et M et et ar

Pursuant to the S.C. Code §1-23-380, SCACR 201 and the
decisions and opinions of the South Carolina Supreme Court and
Court of Appeals, the Petitioners, Attorneys for the Claimant
hereby move for Rehearing before the Full Commission en banc for

the reasons as set forth hereinafter:
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1. That it is a fatal defect for an Order to be
improperly captioned. 1In this matter, the Order of the Full
Commission is captioned as being an Order in the Matter of:
Pamela 0. Cartee, Claimant v. South Carolina Judicial
Department, Employer and State Accident Fund, Carrier. That is
not the case. A review of the Form 30 filed with the Commission
will show that this Appeal is in reference to, not a fee
dispute, but a Request for Review of the Order denying a portion
of the attorneys fees request made by the atterneys. This is
not a dispute between the attorneys and the Claimant as noted by
the Commission nor are the Defendants in any way involved as
parties to the action. The parties to this action are at most,
the Commission, the attorneys for the Claimant and the Claimant
and this action is an ex parte action by the attorneys, In Re
(ih the matter of) Ms. Cartee versus the Employer and Carrier.
It is elementary pleading practice that the title and caption of
an action/pleading are jurisdictional and is a fatal flaw.

2. That according to the vote sheets, four (4)
Commissioners voted simply to, “affirm” and two (2) of the
Commissioners voted to affirm with amendment. As to the four
(4) members that voted to affirm, that is a vote to affirm as
written. If the Commissioners deem it appropriate to make any
modifications to the hearing Commissioner’s Order, the

Commission Regulations require that the Commissioners, “shall

2
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agree on a modification, if any, and record their Findings of

Fact and Conclusions of Law on =a vote sheet.” [Reg. 67-

709(E) (2)]. Instead of an Order to confirm the decision of the
Commissioner which is what the Commission voted to do, an
entirely separate Order with separate Findings of Fact and
Conclusions of Law was entered which is in derogation of the
Commission’s Regulations.

3. That the decision of the Full Commission which is in
dercgation of Commission Regulations states that the Full
Commission had reviewed the Record and considered the position
of counsel. Assuming that the new separate Order issued by the
Full Commission is appropriate, the Commission’s own Regulations
and Guidelines require that the drafting party is required to
set forth the APA Submissions and documentation and transcript
that was reviewed by the Commission.

First, the Petitioners repeatedly requested that the
Commission confirm that a copy of the transcript of the hearing
before Commissioner McCaskill had been made a part of the Record
pursuant to S.C. Code §42-17-40. No confirmation has ever been
received and no reference to the content of the hearing,
including the case law, Regulations and documentation submitted
to Commissioner McCaskill is set forth in the Order. The Order

needs to be amended to establish that the transcript of the
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hearing and the documentation submitted to the Commissioner was
made a part of the Record and considered by the Commission.

4. That Finding of Fact No. 1 is appropriate but fails to
note that through the efforts of counsel, Claimant’s
compensation rate was raised by $184,02/week resulting in an
additional award to the Claimant over the 500-~week period which
was ultimately paid of approximately $92,010.00. The fact is
not noted anywhere in the Record that the attorneys did not
request a fee for the entire period of time of the Award.
Assuming that the Commission decision is correct only as of the
payment of a lump sum, for the period of time from the payment
date of back due temporary total, the underpayment from the time
of the prior Award on September 12, 2016 through the date of
payment of a lump sum on December 1, 2017 would be a figure of
over $15,089%,64 thus entitling the attorneys on that basis alone
of over $5,000.00,

5. That Finding of Fact No. 2 fails to note the date of
maximum medical improvement which is the date under Supreme
Court decisions that the award of temporary weekly benefits
transitions to being an Award of part of the permanent
disability award made by'the Commission.

6. That Finding of Fact No. 3, although not made in
Commissioner McCaskill’s Order, is in accordance with the

Record.
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7. That as to Finding of Fact No. 4, the Finding of Fact
nisstates the Record in that the attorneys fees requested was
requested as part of the permanent Award made to the Claimant
under the permanent disability Award made to the Claimant for a
total and permanent disability in the amount of $220,283.33. 1t
also misstates that the attorneys fees requested is for 33.3% of
the permanency award made to the Claimant. The Finding also
contains a calculation that is not part of the Record before the
Commissior and is also not a Finding of Fact made by
Commissioner McCaskill in his original Order.

8. That the Finding of Fact No. 5 is in accordance with
the Record but Finding of Fact No. & goes outside the Record and
makes statements concerning whether or not notice was given by
Commission and refers to, “adjudication” instead of, “approval”
and makes a statement outside of the Record that the single
Commissioner had, “declined to communicate with him about the
matter”. It fails to note that Commissioners and attorneys
regularly communicate concerning fee petitions under
consideration concerning any questions the Commissioner may
have.

9. That Finding of Fact No. 7 again is not a Finding made
in the hearing Commissioner’s Order that was affirmed by the
Commission, nor does it set out the reason that a hearing was

set at that time or the parties that were notified.
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10. That while Finding of Fact No. 8 was not made by the
hearing Commissioner, it is accurate d4s toc the hearing being

held but fails to note what evidence Was submitted and the

the Case Law and/or the date of maximum medical improvement inp
this Finding.

11. That Finding of Fact No. 9 while not included in the
hearing Commissioner’s Order, is accurate as to the date of the
Interim Order of the hearing Commissioner,

~12. That Finding of Fact No. 10 and Finding of Fact No. 11
are not contained within the Commissioner McCaskill’s order and
4s written are ‘Raccurate as to the Record and as written
potentially accuse the Petitioners of improper conduct,

13. That as to Finding of Fact No. 12, outside of not
being made as part of the hearing Commissioner’s decision which
was affirmed by the Full Commission, is inaccurate in that there
Was no change in the amount of the Awardg from which the
attorneys fees vere requested. The only purpose of the amended
Form 61 was to make is pPerfectly clear, due to scrivener’s

€rrors, that the request for the attorneys feeg was based on the
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14. That Finding of Fact No. 14 is not contained within
the hearing Commissioner’s Order and further is inaccurate in
that there has never been a request for additional attorneys
fees. The request for attorneys fees was and has remained as
being from the final Award of the Commission.

15, That as to Finding of Fact No. 14 while not being a
part of the Commissioner’s Order, it also contains an inaccurate
representation of the Facts and in addition misstates the letter
in that it is clearly a notification for the Record and there is
not, “threat to file litigation”. There is also a failure to
note that one of the purposes of the letter was to note in thre
Finding that the Order had not been served on one of the
Petitioners, co-counsel in this case, Mr. John Milling.

16. That Finding of Fact No. 1§ is not part of
Commissicner McCaskill’s Order and is further a misstatement of
fact and should not be included.

17. That Finding of Fact No. 16 again is not part of
Commissioner McCaskill’s Order that was affirmed by the Full
Commission,

18. That Finding of Fact No. 17 is an accurate statement
of the filing of the Form 30.

19. That as to Findings of Fact 18 through 22, they are
not part of the original Order affirmed by the Full Commission

and are further inaccurate for the following reasons:

5

P144



A. Petitioners were originally advised that the
matter was set for review by a Full Commission Panel but was
then set en banc. Upon inquiry, the Petitioners were advised
that it was set en banc due to the Commission policy to hear all
Attorney Fee issues en banc and that there had been no regquest
for an en banc hearing by Commissioner McCaskill. Subsequently,
the Petitioners were advised that Commissioner McCaskill had
made a verbal request and further after inquiry for the policy
they were advised that the policy of the Commission to hear

attorneys fee issues en banc was not a “written” policy of the

Commission,

B. As to Finding of Fact No. 19, the Finding as
written is inaccurate as to the Record aﬁd in no way had
Petitioners threatened litigation.

C. Finding of Fact No. 20 is an inappropriate
Finding of Fact and misstates the Record.

'D. Finding of Fact No. 21 is an inappropriate
Finding of Fact, fails to note both co-counsel as Petitiocners
and has nothing to do with the issues before the Commission on
appeal.

E. Finding of Fact No. 22 is not appropriate as to
any of the issues oh appeal and is a misstatement of the Record
and is not factual in that counsel for the Defendant, the

Assistant Attorney General assigned, advised the Commission that
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the“Temporary‘Restraining Order was allowed to dissolve thus
allowing the Full Commission to rule.

20. That Conclusion of Law No. 1 is an inaccurate
statement of the law as attorneys fees are subject to the
approval by the Commission or a “court of competent
jurisdiction”.

21. That Conclusion of Law No. 2 properly notes the
applicable Code sections, however it fails to note the date of
and citation to the requiremenﬁ that before any procedures
become effective as promulgated under the Administrative
Procedures Act in reference to attorneys fees that those
Regulations Qgﬁg;g promulgation under the Administrative
Procedures Rct must have received approval of the Judiciary
Committees of the Senate and House of Representatives and also
by Concurrent Resolution of the General Assembly. There is no
citation as 'to the Acts and Joint Resclutions and/or the Record
of the Senate and House Journals as to the promulgation under
iaw that those statutory requirements have been met.

22. 'That Conclusion of Law No. 3 and 4 are accurate in
reference to the Code sections and Regulations (whether or not
the Regulation has been properly adopted) as set Fforth in the
South Carolina Code of Laws as does Conclusion of Law No. 5 and

Conclusion of Law No. 6 to the extent that those apply to an
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award of compensation, but to not other representation of a
claimant on other issues before the Commission.

23. That Conclusion of Law No. 7 specifically is not
contained within the decision of the hearing Commissioner and
cites to Case Law inapplicable to a South Carolina workers’
compensation case and as to attorneys fees in a workers’
compensation action. BAlso, the footnote under Conclusion of Law
No. 7 is not referred to by the hearing Commissioner and is an
appropriate and an inaccurate statement at to the review of the
Commission,

24. Conclusion of Law No. 8 is in derogation of the
holdings of the Supreme Court. The Supreme Court has
specifically held that the payment of any Award of the
Commission dates back to the date of that Award where that Award
is affirmed on appeal. As is addressed and as set forth
hereinafter this Conclusion of Law and more importantly
Gonclusion of Law No. 9 through 29 are not included in the Order
of Commissioner McCaskill affirmed by the Full Commission and in
addition thereto are legal argument. It is unethical for a
Commissioner or the Commission to seek legal advice without
specific notice to the parties. In this case, the Record
consists of the documents placed in the Record under the APA
before Commissioner McCaskill and the law irncluding the

decisions, statutes and regulations as presented to Commissioriér

10
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McCaskill for decision. For the Commission, no matter who it
is, to request a legal interpretation without advising the
Petitioners that such legal interpretation was being reguested
or sought is a violation of Petitioners due process rights to be
confronted by their accuser. These Conclusions of Law contain
numerous legal positions and opinions and Petitioners have been
given no notice of such legal interpretation or opinion. As to
each Conclusion of Law set forth the Petitioners would further
submit:

A. No. 10 is a legal analysis, cites Case Law that
was not submitted to the hearing Commissioner or noticed to the

parties including Curiel v. Environmental Management Services

and cites improper legal opinion to the effect that in some way
there is some kind of a difference between an award of permanent
disability involving the payment of weekly payments of
compensation benefits in reference to an award of attorneys fees
as' compared to a permanent award as to the payment of
compensation to a Claimant. This Conclusion is totally wrong

under §42-9-10(D) and Glover by Carolton v. Suitt.

B. No. 11, the stop payment statute as referred to
was not cited in the Commissioner’s Order and has absolutely
nothing to do with a permanent award. While this ‘Conclusion is
not included and should not have been made, it is further more

unconscionable to place a chilling effect on a Claimant and

11
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his/her right to a Claimant’s attorney and to place the
Claimant’s attorney in an obvious conflict of interest and
having to make a Hobsons’s choice of whether or not to appeal or
accept an amount less than awarded but which would increase his
fees. In this case, had the Claimant’s attorney’s negotiated a
settlement at the time of the Award for 95% of the Award at the
time that it was made thus saving the Defendants 5%, they would
have increased their fees by more than that requested which
would not have been in the best interest of the Claimant. This
Conclusion is also in violation of the Supreme Court Rules, Case
Law and Statutory Law.

C. Conclusion No. 12 is contrary to Case Law and
Statutery Law. The Award is final as of the date that it is
made if it is affirmed on appeal. Those will not be addressed
again, but this is legal opinion that is contrary to Case Law
and Statute and to which counsel has never been given the
opportunity to respond. Most respectfully, whoever wrote this
decision under these legal principles has misinterpreted

-established Black Letter Law. See Case v. Hermitage Cotton

Mills for a retitation of the principle that the Award of the
Commission dates back to the date that the award was to start
whenever it is finally resolved at whatever level. "Also see the
Amendments to S.C. Code §42-17-60 that cleaXrly states that the

award of the Commission made in reference to a permanent award

12
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is held in abeyance during the pendency of an appeal and is then
payable with interest and penalty thereafter back to the date of
the first Award.

D. Conclusion of Law No. 13 and the footnote
thereunder, specifically points qut the whole problem with the
legal decision being entered by the Commission and the
Commission not following established Case Law. The footnote
reads like a debate of two competing legal opinions between
ﬁembers of the Court of Appeals or the Supreme Court. The
Commission is a quasi-judicial body and is charged with the
responsibility of administering the law in accordance with the
decisions of the Supreme Court, Court of Appeals and the
statutes as implemented by the Legislature. It also has the
authority to adopt Regulations in accordance with the statutes
passed by the Legislature and most importantly, must follow its
owri Regulations once adopted. There is no reference to the
requirement that Commissioner McCaskill was to immediately
approve the attorneys fees or to amend it and return it or set
the matter for hearing immediately.

E. Conclusion of Law No. 14 is simply a further
dictation of a legal opinion and is likened to a brief. None of
this was raised nor cited to the Commissioner or have the
Petitioners been notified of any such legal interpretation and

while Petitioners are criticized in the Findings of Fact this

13
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legal interpretation by the Commission was never noticed to the
Petitioners. Further, this Conclusion fails again to note the
chilling effect this decision would have on the right of a
claimant to obtain legal representation and also how it violates
freedom of contract. The Petitioners should be allowed to
respond te this interpretation and have an open-ended discussion
in reference to this with the Commission at a minimum.

F. Conclusion of Law No. 15 is again a misstatement
of law: as the Supreme Court since 1940 and ever since then and
the Legislature specifically since 2007 with the Amendments
noted and specifically set forth that the Award dates back to
the date that the permanent Award is made. This again would put
a trémendous chilling effect on the right of a claimant to
counsel and in addition would place counsel in a Hobson’s choice
in reference to the best interest of his client in reference to
an appeal as does Conclusion of Law No. 16, 17 and 18.

G. As to Conclusion of Law No. 19, contrary to that
Conclusion of Law, the Record is devoid of any evidence showing
that it is pot the Commission policy nor a Regulation or more
importantly, statutory law to award an attorney(s) a one-third
(1/3) fee of all benefits obtained under the Award of the
Commission. Uncontradicted as an Officer of the Court as put
into evidence and as the Commissioner should know, counsel

requésted to be placed under ocath and the Commission accepted
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his comments as an Officer of the Court that he had submitted in
the past numerous fee petitions; that no Commissioner prior to
this time has ever not approved those fees as requested; and
that this is the first “ime any fee petition has ever been
qQuestioned in the at least 42 years that either of Petitioners
has been practicing law. In fact, it is uncontradicted in the
Record that every Commissioner that heard this matter en banc
and also including the hearing Commissioner has approved
attorneys fees from the date of the Award of the Commission.
There is nothing in the Record nor any contradictory statement
nor is there any statement by any Commissioner hearing this
matter contradicting to that.

H. As to Conclusion of Law No. 20, there is a
constant reference to the policies of the Commission. Without
recitation, first there was nothing in the Record to establish
that the requirements of §42-3-185 were complied with by the
Commission in the adoption of its urgent Regulations concerning
attorneys fees. 1In fact, this issue was not raised and is not
part of the hearing Commissioner’s decision. Further, there is
nothing in the Record that it is not the policy of the
Commission to award attorneys fees from the date of the final
Award of thé Commission. In fact, the Commission has no right
to establish policies but has the statutory authority and

responsibility to follow the statutes and the Case Law
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interpreting the statutes and Regulations and to adopt, under

law, Regulations to enforce the Workers’ Compensation Act.

' Prior to this controversy, the Commission cannot point to one

Regulation, Statute or Supreme Court decision and in fact, the
Commission is duty bound to follow its Requlations as adopted

and not to re-interpret those based on an unpublished policy.

I. The paragraph as set forth hereinabove,
Conclusion of Law No. 21 is just simply wrong. The power to
approve attorneys fees is granted on a very limited basis but it
is not limited to the Commission. Attorneys fees are subject to
the approval of the Commission or a Court of competent
jurisdiction. Further, while the section for approval of
attorneys fees is set out, nowhere within the Commission’s Order
or even after numerous requests has the Commission ever produced
the Senate journal, the House journal and/or the Acts and Joint
Resolutions of the General Assembly nor is there any citation to
those approving those Regulations of the Commission concerning
attorneys fees prior to their implementation.

J. As to Conclusion of Law No. 22, there is no
reference to that anywhere in the Commissioner’s Order as there
is no reference to No. 23.

K. As to Conclusion of Law No. 24, it is not
actually a Conclusionh of Law and is not based on the Record.

The Commission has not set forth one example of where a fee as
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requested in this case was not found to be in accordance with
Statute, Case Law and Regulations prior to this situation. The
Commission must base its findings on the Record and Petiticners
uncontradicted statement in the Record that the fees as
requested have readily been approved by the Commission in the
past is not contradicted.

L. Conclusion of Law No. 25 has nothing to do with
the issue other than public notice of a hearing as compared to
the listing of parties on the notice that are parties to the
action which is an elementary part of pleadings, due process and
proper procedure.

M, Conclusion of Law No. 26 was not cited by the
hearing Commissioner and although requested, the Commissiocner
advised of no communication with anyone concerning his position
and in fact he refused to state his position on the Record.
Also a party is entitled to due process and both the
Commissioner and general counsel had an obligation to notify the
Petitioners if such extra-judicial legal opinion was sought.

N. Conclusion of Law No. 27 is inappropriate as not
being addressed in the hearing Commissioner’s Order. However,
it is further inappropriate in that there is no basis for a
month and a half delay in addressing the attorneys fees request

entered on December 8th,
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C. Conclusion of Law No. 28 is not a conclusion of
law and for all of the above-stated reasons is inappropriate.

P. Conclusion of Law No. 29 is an inappropriate
Finding of Fact outside of the Record and misstates the Record.
There has never been any challenge to the qualifications of
Commissioner McCaskill to serve as a Workers’ Compensation
Commissioner. This Conclusion of Law is inappropriate and
further does not go to the issue involved which is that the
Commissioner is required to follow the law as dictated by the
Statutes, Supreme Court decisions and Regulations and the
Commission is required by law to provide the Petitioners and all
parties with due process of law. Due process provides and
requires notice of the issues to be presented and considered.
At no time prior to or at the hearing, before the hearing
Commissioner nor at the hearing before the Full Commission was
Petitioners advised of the, “legal interpretation” of the
Commissioner. Again, the Commission is not a Court. It is a
guasi-judicial body and is required by law to follow the
statutes, the Case Law interpreting those statutes and its own
Regulations and to comply with the requirements that any ocutside
legal advice is to be noticed to the parties.

CQNCI.__TJS__ION
The Petitioners respectfully request reconsideration

pursuant to the decdision of the South Carolina Supreme Court
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including rehearing and an opportunity to address all of these

issues.

At a minimum,

the Commission should consider the Petition

for Rehearing and should grant a hearing or recaption the case

50 that it is in compliance with law and should strike all

Findings of Fact and Conclusions of Law that are not in

accordance with the decision of the Commission which was simply

to affirm the decision of Commissioner McCaskill as written.

June 25,

2018

Respectfully submitted by:

Preston F. McDanielk” Esquire
MCPANIEL LAW FIRM
1315 Elmwood Avenue

Columbia, SC 29201
(803) 771-7211

and

John M, Milling, Esquire
MILLING LAW FIRM

Post Office Box 519
Darlington,- SC 29532
{843) 393-4083

Attorneys and Petitioners
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CERTIFICATE OF SERVICE

WCC File No.: 1307922

I hereby certify that I have on June_ 25, 2018 served

the follewing in the matter of Pamela 0. Cartee v. SC

Judicial Department with a copy of the MOTION FOR REHEARTING

'CONCERNING THE FULL COMMISSION ORDER NOT PROPERLY SERVED AS
OF THIS DATE PURSUANT TO §42-17-60 by depositing the same in
the United States Mail, with adeguate postage thereon,

addressed as follows:

Pamela Cartee
1825 Woodbine Drive
Hartsville, SC 29550

CAndrae. dler,

Andrea Ham, Legal Assistant

SWORN TO BEFQORE ME this
25t day of June, 2018.

Notary Piblic for South Carolln
My Commission Expires: /1§y
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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA

) WORKERS' COMPENSATION COMMISSION
COUNTY OF DARLINGTON ) WCC FILE NO: 1307922

EX-PARTE PRESTON F. MCDANIEIL
& JOHN M. MILLING, ATTORNEYS
AT LAW, IN RE: FEE PETITION
FILED IN WCC FILE NO. 1307922,

Petitioners.

)

)

)

)

)

)

) MOTION FOR REHEARING OF

) THE EN BANC DECISION OF

) THE WORKERS’ COMPENSATION

) COMMISSION IN REFERENCE TO

) ATTORNEY FEE PETITION FILED

) IN SCWCC FILE NO. 1307922
Employee-Claimant, } REFILED AND SERVED BY REGULAR

)

)

)

)

)

)

)

)

)

)

)

)

)

IN RE:
PAMELA O. CARTEE,
MAIL ON JUNE 6, 2022

V.
S.C. JUDICIAL DEPARTMENT,

as Employer, and

STATE ACCIDENT FUND, SCwee
as Carrier, JUN.I 3 2022
Defendants. JUDiCﬁAL

Purguant to agreement, the Commission Regulations and the
statutory law, the Petitioners are filing this Motion for

Rehearing pursuant to Regulation 67-215 for disposition en bdng

by the 8C Workers’' Compensation Commission. The Petitioners seek
rehearing limited to the Petitionexrs’ request for approval of
attorneys’ fees and would submit_both a proposal for a
prospective application of the current Commission’'s position and

an argument for approval based on law:

I. PROPOSAL FOR A PROSEPCTIVE APPLICATION OF THE CURRENT
COMMISSION’S POSITION ON THE DATE OF MAXIMUM MEDICAL
IMPROVEMENT AND THE TRANSITION FROM TEMPORARY BENEFITS FOR
THE PURPOSE OF CREDITS TO PERMANENT BENEFITS AND TO APPLY
THAT SAME DISCRETIONARY POSITION TO FUTURE FEE PETITIONS
BASED ON MAXIMUM MEDICAL IMPROVEMENT GOING FORWARD.

The Pegitioners would submit that it is the current
4oy ol
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practice of the current Commission which is in accord with our
Appellate Court Decisions in reference to maximum medical
improvement aﬁd the transition from temporary benefits to an
Award for permanent disability benefits as far as a credit

against a permanent Award that all of the Commissioners

currently sitting on the Commission apply discretion based on
the facts before them as to whether or not they will grant a
“credit” and from what date against a permanent Award. This is
especially true in circumstances where the Defendants have
requested and filed a Form 21 request to stop payment of
temporary total disability benefits and the Commissioner has
made an Award.

The Petitioners would submit and believe all Commissioners
will agree that there are times that the Defendants are given a
credit pursuant to case law back to the date of maximum medical
improvement. Sometimes depending on the time that the Form 21 is
filed the Commissioners exercise discretion and do not give a
credit prior to the date that the Form 21 was filed. In
addition, the Commissioners exercise their discretion under the
facts presented to them and grant no credit at all. Further, in
cases where there are multiple dates of maximum medical
improvement the Commissioners exercise their discretion, again,
under the facts presented to them, to make an Award from the
appropriate date under the facte presented back to which the

Defendants are entitled to a credit. In all such where there is
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a factual basis for the date chosen our Appellate Courts have
affirmed the decisions.

In this case, there was a divergence of opinion expressed
the Commissioners in the Full Commission Decision with two
dissenting opinions which reflected that policy.

The Petitioners would submit that the Commission should
grant the Motion for Rehearing, award the attorneys’ fees as
requested in this case, and apply a prospective application of
the current Commigsion’s position on attorney’s fees which would
allow the Commissioners in each case to review the facts and set
a date back to which the attorney’s fee petition would be
approved. This would allow each individual Commissioner the
discretion o review the attorney fee petition in accordance with
their view of the facts and applicable date in each individual
case. Under that policy each individual Commissioner would
exaercise his or her discretion when awarding attorney’'s fees
back to ghe appropriate date under the facts; whether that be at
the time of maximum medical improvement, at a transition from
temporary to a permanent Award, or from another date based on
maximum medical improvement and other factors such as delay or
from the date of the Commission Decision, or another appropriate

date; supported by the factual situation involved in the case.

The Commission could put out a policy that the
Commissioners will exercise same discretion in approving

attorney’s fees in a running Award situation as they apply to a
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credit. This would allow for a prospective application of the
current Commission’s position as to the permanent Award and a
credit and apply the same discretion in approving attorney’s
fees and at the same time not punish and would allow for the
approval of the attorneys’ fees as submitted in this case.
Petitioners would submit that they variably believe that the
Commissioners all understand that this fee petition was
submitted under case law, Regulations, and the policy heretofore
of the Commission in reference toc MMI and the transition from
temporary total disability benefits to permanent disability
benefits as being the date upon which the permanent “Awaxrd”

attaches.

IT. THE PETITICNERES WOULD SUBMIT THAT THE CURRENT FEE PETITION
SHOULD BE AFPPROVED BY THE FULL COMMISSION AS BEING FILED IN
ACCORDANCE WITH THE STATUTORY LAW, REGULATIONS, AND CASE
LAW INTERPRETING THE DATE UPON WHICH A FPERMANENT AWARD
ATTACHES AT WHICH TIME THE ATTORNEY'S FEES ALSC ATTACH.

The Supreme Court and Court of Appeals have held that:

"Maximum medical improvement is a term used to
indicate that a person has reached such a plateau
that in the physician’'s opinion there is no
further care or treatment which will lessen the
period of impairment.” O'Banner v. Westinghouse
Electric Corp., 319 8.C. 24, 28, 459 S.E.2d 224,
327 (Ct. App. 1995). It is true that when a
claimant 18 receiving temporary benefits, reaches
maximum medical improvement and is still disabled
temporary benefits are terminated and the elaimant
ig awarded permanent benefits. OSmith V. SC Dept.
of Mental Health, 335 S.C., 386, 399, 517 §8.E.2d

694, 696 (1999). (“The rational for ceasing .
temporary benefits upon a finding of MMI is= to
permit entry of a permanent awaxrd...”).” Bass v.

Kenco Group, 366 38.C. 450, 622 S.E.2d 577 (sSC App.
2005). (Emp. add.)

SC Code §42-15-90(A) (B) (1) (a) creates an exception to the

sanctity and privity of the contract between an attorney and
4
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their client as parties to the contract and allows and requires
that any fee charged by an attorney, claimant or defendant, be
approved by the Commission. The sanctity of the attorney’s
contract and the fee petition and the limitation on the
Commission’s authority to approve attorney's fees is embodied in
SC Code §42-3-185 which requires places procedural regquirements
on any regulation seeking to implement the provisions of §42-15-
90 in reference to the attorney’s fees of both the claimant and
the defendants. (For purposes of this argument it is assumed
that the current Regulation was properly promulgated and
received approval by both the Judiciary Committees of the Senate
and House of Representatives, and also a Concurrent Resolution

of the General Assembly before promulgation under the

Administrative Procedure Act which is a mandatogx_requirement

under that Statute for any attorney’s fees Regulation to be
valid.)

Under its authority the Commission has adopted Regulations
for the reporting of attorney’s fees and for determining a
reasonable fee in accordance with the Supreme Court Disciplinary
Rules and pursuant to the Act. Under those Regulations and
specifically Regulation 67-1205(C) (2) the Commission has
provided that where a claimant is receiving temporary total
disability benefits in a case where the attorney then obtains a

final “Award” as follows:

P162



“If the attorney secures the payment of permanent
disability later, the attorney may charge,
according to these Regulations, up to but not more
than 33.3% of the settlement or Award.”

Under his Award of total and permanent disability to Ms. Cartee,
Commissioner McCaskill determined that Ms. Cartee had reached
maximum medical improvement on October 12, 2016, and in his
Order specifically provided that the total and permanent
disability was for the balance of 500 weeks from that date
forward which wag to be calculated and paid in a lump sum. As
noted under both the Commission’s Regulations and the Supreme
Court and Court of Appeals’ decisions, the date of maximum
medical improvement is the date upon which any weekly benefits
or Eenefits transition from being the payment of temporary

disability benefits to an “Award” of permanent disability

benefits. In the case of Hendricks v. Pickens County, 335 S.C.

405, 517 S.E.2d4 698 (1999):

“Workexrs’ compensation benefits accrue along a time
continuum: temporary total disability (TTD)
benefits are available from the date of the injury
through the date of maximum medical improvement
(MMI), and post-MMI benefits may be awarded either
as a permanent, total or partial disability, or as
a percentage of impairment to a scheduled member”.
(Emp. add.)

Thus under law the permanent “Award” attached as of the date of
MMI under Commisgioner McCaskill’s Order which 1s the same date

when the “Award” of permanent and total disability attached that

the attorneys in this case had “secured” for Ms. Cartee. Their

attorneys’ fees which is limited to 1/3¥ of the “Award” was

calculated on the basis of the value of the Award cof total and
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permaggnt_disabili;y benefits that they secured for Ms. Cartee

ag of that date.

In further support of this position and interpretation,
which ig clear under law, to entertain any date past that date
would create a moving target and would actually pit the attorney
against their client because it would create a situation wherein
the attorney’s fee petition would be ever decreasing and would
éncourage or place a conflict of interest between the attorney’s
interest in his attorney’s fees and the best interest of the
client as to the Award and especially a total and permanent
disability award with accompanying lifetime medical benefits.

In addition, it appears to be the Comﬁission’s pogition
that the “Award” of the Commission is not final until the final
Decision of the Full Commission, which is not true and is
totally inaccurate under law. The “Award” is actually not final
until a final Decision is entered after an appeal. That can be
many, many dates: the date of the Full Commission Decigion; the
date of a Decision on Reconsideration of the Full Commission
decision; the date of the Decision by the SC Court of Appeals
(COR); the date of the COA Decigion on a Motion for Rehearing;
the date that a Petition for a Writ of Certiorari is deniled; the
date of the Decision by the sC Supreme Court if certiocrari is
granted; the date of a Decizion on Rehearing; or the date that
the Remittitur is sent down from the Supreme Court.

In support of this position, 5C Code §42-17-60 provides
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that after appeal to the Appellate Courts that the defendants
have to start paying weekly payments of compensation towards the
"Award” but it also provides that interest accrues on any unpaid
portion of the “Award” during the pendency of the appeal, in
other words back to the original date of the Award. There have
been numerous cases decided under SC Code §42-17-60 and most

those are specifically reviewed in the case of Case v. Hermitage

Cotton Mills, 236 8.C. 515, 115 S.E.2d 57 (1960). In Case and

the decisions its reviews, the Award attaches from the original
date of the Award by the Commission backdated to the date that
the Award starts from or in other words, from the first payment
of weekly compensation under an Award of the Commission forward.
Whether it is an Award made by a Hearing Commissioner and not
appealed or where it is appealed to the Full Commission, and is
affirmed at that level, the Award starts from and dates back to
the original date of the Award. If it is appealed to the
Appellate Courts it still dates back to the original date of the
Award or if there is an Award denied by the Hearing Commissioner
and then awarded at the Full Commission it dates back to the
date that the Full Commission says that the Award was to start.

Next, the Petitioners variably believe that the
Commissioners upon reflection will remember that at least five
(5) members of the current Commission have approved attorney’s
fees back dated to or from the date of maximum medical

improvement. Specifically, Petitioner McDaniel would submit that
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attorney’s fees backdated to the date of maximum medical
improvement have been approved by Commissioner James,
Commissioner Campbell, Commissioner Barden, Commisgioner
McCaskill and Commissioner Wilkerson. (Because of sanctity,
privacy of records, attorney/client, and limited exeception to
approve, Counsel will be glad to discuss the individual claims
referenced with any of the named Commissioners assigned to
approve the attorneys’ fees in those claims should they not
remember or disagree. Generically: Deli Manager, Deputy Sheriff,
S8tate Investigator, Call Center Manager, Truck Driver,)

Finally, the Fee Petition in this matter was submitted, the
Petitioners would submit, under the long-standing interpretation
of the Regulations and Statute and based on the past experience
of Counsel with the Commission and with at least five (5) of the
current sitting Commissioners in reference to the attorney’s
fees that were requested. If the Commission can submit or would
be willing to provide any information that any petition
submitted by Petitioner McDaniel prior to the date of this
submigsion was ever denied in reference to a request for
attorney's fees from the date of the Award forward, the
Petitioners would humbly and most respectfully love to have that
produced.

The Petitioners have absolutely no desire nor is it in
their best interest to be at odds with the Commission and humbly
believe that their fee petitiom was submitted in accordance with

1
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the law and in accord with the Supreme Court and Court of
Appeals’ decisions, the Commission Regulations, and the long-
standing policies as to attorney’s fees of the Commission.

While not directly related to the argument, the Petitioners
would also point out that Ms. Cartee has advised this Commigsion
by letter that she was fully explained the fees in this case and
only wished that she could pay the Petitioners more for what
they had done for her. Also, the Petitioners after their
involvement increased the Claimant’s compensation rate from
$514.39 to $698.41, a difference of 5184.02, thus resulting in a
benefit to Ms. Cartee over the life of the claim and the Award
of $92,010.00, almost $20,000.00 more than the fee requested.

Wherefore for the foregecing reasons the Petitioners would
seek rehearing and reconsideratioﬁ of the fee petition
submitted, which was submitted in accordance with law and
Regulation and the long-standing interpretation and policy of
the Commigsion in approving attorney's fees from the date of the
Award of permanency; and/or that the Commission apply its new
policy or the current Commission’s current interpretation in a
prospective manner such that each Commissioner reviewing a
future fee petition will have the discretion to make an Award of
attorney’s fees in accordance with their view of the facts and
circumstances that exist at that time in that case and award the
attorneys’ fees requested in this case on the basis that they

were submitted prior to the knowledge of any change in the

10
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policy of the Commission in reference to attorney’'s fees and
also based on the historical knowledge of the Petitioners in
reference to attorney’s fees that had been approved in the past
including and by Commigsioner McCaskill, Commissioner Wilkerson,
Commissioner Barden, Commissioner James and Commissioner
Campbell, and the Claimant variably believes also Commissioner

Beck and Commissioner Taylor.

Respectfully and humbly submitted,

.
Pregton F.
MCDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, South Carolina 29201
(803) 771-7211

On Behalf of Preston F. McDaniel
and John Milling, Petitioners

June 10, 2022

11
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proidly represéntiiig infured workers
for over 35 years.

Preston ¥, YicDaniel Telephone (803} 771-7211

Matthew Robertson Facsimile (BO3) 252-0709

June 27, 2022

VIA EMAIL. abracy@wec.sc.gov
& US MAIL T
Ay Bracy
Judicisl Director

&C Workersg' Compensation Commission
Pest Offioe Sow 2718

Zolumbia, South Carolina 29202

b

RE: Ex~Parkte Preston F. McDaniel & Jchn M. Milling,
Attorneys at Law, in Re: Fee Potition filed in
WCC File No. 1307922

Dasr Mz, Ilvacy.

Please find enclosed for filing with the Commission the
original andt one copy of my Affidavit .-n reference tc the Motion
:0r Rehearing of the Bn Banc Decision of  the South Carolina
HOTLers COonpeNsat 10N ConmiSsion in rerersace to the Attorney Fee
terivion filed In SCWIC File No. 1307922 refiled and served by
regular rall on June &, 2027 In the avove referenced matter.

. I hope this is sufficient for f:.l:.ng the Affidavit with the
Cnmm*u.ss.gon If additional information is needed, please Ffeel
free to c*ont.act me at your convenience. By copy of this letter,
I 2m sending a copy to Ms. Cartee and to John Milling.

Sincerely vuurs,

Preston F. McDahiel
Attorney at Law

_I.’FM/I".-U.E
ce: Johm Miilling
¥e . pamela O . Cartee sCWCC
JUN 29 2022
JUDICIAL
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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA

) WORKERS' COMPENSATION COMMISSION
COUNTY OF DARLINGTON ) WCC FILE NO: 1307922

EX-PARTE PRESTON F. MCDANIEL
& JOHN M. MILLING, ATTORNEYS
AT LAW, IN RE: FEE PETITION
FILED IN WCC FILE NO, 1307922,

Petitioners.

AFFIDAVIT OF
PRESTON F. MCDANIEL

IN RE:
PAMELA O. CARTEE,
Emplovee-Claimant,
V.
5.C. JUDICIAL DEPARTMENT,
as Employer, and
STATE ACCIDENT FUND,
as Carrier,

Defendants.

I, Preston F. McDaniel, having been duly and properly
sworn, do depose and state:

1. That I am a licensed practicing attorney in the State
of Scuth Carolina. I was first admitted tc practice of Law in
November of 1976, and I have been practicing before the Workers’
Compensation Commission first as an Assistant Attorney General
for the State of South Carolina under Attorney General Dan
McLeod, beginning in 1981 and after leaving the Attorney
General's office and after being General Counsel/Chief Staff

Attorney for the State Accident Fund and practicing solely
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before the Commission I have practiced before the Commission
consistently from March 1984 through the present time. In the
1980’'s I was invited to and attended the Wampee Conference at
the Santee Ccoper Wampee Conference Center on Workers
Compensation and in 1990 served on the Claimants Review
Committee for the soon to be adopted South Caroclina Workers
Compensation Commission Regulations, which included for the
first time the Attorneys Feeg Regulatinn R. 67-1201-1207, which
were added to the State Register effective September 2, 1990, In
my capacity as either a Board of Governors, Section Chair or
Officer of the South Carclina Trial Lawyers Association, now the
South Carolina Association for Justice; and/or as a Sustaining
Member or Officer of the Association of South Carolina
Claimant’s Attorneys for Workers Compensation, now the Injured
Workers Advocates, I have served on every Claimants Legislative
Reform Committee since 1990, including the 2007 Workers
Compensation Reform Act. I was also the sole Claimant’s
Representative appointed to serve on Governor Sanford’'s Workers
Compensation Reform Committee; whose membership included
Commissioner Wilkerson.

2. That in my capacity as a Claimant’s Attorney before
the Commission after the Attorney’s Fees Regulations first went
into effect in 1990, I have submitted hundreds of fee petitioms

to the Workers Compensation Commission, over:- the years

Page 2 of 4
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requesting approval of Attorney’s fees and costs as the Attorney
for the Claimant whose claim was pending before the South
Carolina Workers Compensation Commission. Prior to the
submigsion of the fee petition that is the subject of this
action, it was the long standing interpretation and application
of the Commission under the Statutes, Regulations and Court
decisions that the attorney’s contingency fees attached and are
calculated from the point of and at the time of the “Award” of
permanent disability benefits. Specifically in a case where a
Claimant was on a running "Award” of temporary total disability
benefits and the Attorney then obtained, and a permanent Award
was made, the date of maximum medical improvement was the date

upon which the attorney’s fees attached and were calculated

because that was the date the “Award” became permanent; again
nless the Order specifically provided a different date on which

the permanent “Award” of benefits attached. The date of maximum

medical improvement, in accordance with our Appellate Court

decisions constituted the date upon which the Award transitioned
from an Award of temporary disability benefits to an “Award” of
‘permanent” disability benefits and is the date upon which the
attorney’s fees, of the Attorney who obtained the ‘Award” of
permanent benefits attached under R. 67-1205(C).

3. That I have submitted numerous fee petitions to the

Commission, calculating the attorney’s fees on the above basis,

Page 3 of 4
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or in other words, from the date of maximum medical improvement,
or from the date upon which the Commission determined that the

Award of permanent disability benefits attached. None of those

previous attorney fee petitions have ever been questioned by the
Commission prior to this current petition that is in question. I
have submitted several such attorney’s fee petitions to members
of the current Commission. [Note, because the approval of
attorney’'s fees by a Commissioner is an excepiion to the
sanctity of both the attorney/client privilege and of contract
and because the Records of the Commission are confidential names
of clients will not be set out.] While I believe all acting
Commissioners have approved such Petitions, the following come
immediately to mind - Commissioner McCaskill (call center
employee); Wilkerson (truck driver); James (deli manager);

Campbell (SCAG-investigator; Barden (7).

]

Preston F. McDaniel

FURTHER THE AFFIANT SAYETH NOT.

SWO TO BEFORE ME this

AW gay of %‘\L& 2022,

Notarnyubllc for South Carollna

My Commission 'Expires: /\Lle('?bo

(L.S.)
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STATE OF SQUTH CAROLINA ) BEFORE THE SOUTH CAROLINA

) WORKERS' COMPENSATION COMMISSION
COUNTY OF DARLINGTON } WCC FILE NO: 1307922

EX-PARTE PRESTON F. MCDANIEL
& JOHN M. MILLING, ATTORNEYS
AT LAW, IN RE: FEE PETITION
FILED IN WCC FILE NO. 1307922,

Petitioners.

CERTIFICATE OF SERVICE BY

IN RE;: MAIL

PAMELA O. CARTEE,

v,
5.C. JUDICIAL DEPARTMENT,
as Employer, and
STATE ACCIDENT FUND, .
as Carrier,

)
)
)
)
)
)
)
)
)
)
)
Employee-Claimant, )
)
3
}
)
)
)
)
)
)
)
Defendants. 3
)

I hereby certify that on the 10th of June 2022 in the matter
of Ex-Parte Preston F. McDaniel and John M. Milling, Attorneys at
Law, in Re: Fee Petition Filed in WCC File No. 1307922, that the
original and copy of THE AFFIDAVIT OF PRESTON F. MCDAKIEL

cohcerning PETITIONERS MOTION FOR REHEARING, was served by
depositing the same in the United States Mail with adequate

postage thereon, addressed as follows:
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Amy Bracy, Judicial Director

SC wWorkers’ Compensation Commission
Post Office Box 1715

Columbia, SC 28202; and

Pamela 0. Cartee
1825 Woodvine Drive
Hartsville, 8SC 29550

Roge M., Thietike

SYIORN TO° BEFORE ME this
_‘7/'2;2 gay of 474'»‘;/ , 2022

A A ? {L.5.}
& —

intayy Pupiic for South Carolina

Mv Commission Expires: /4%/47£;4gkr
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STATE OF SOUTH CAROLINA
COUNTY OF DARLINGTON

Preston F. McDaniel, Esquire and
John M. Milling, Esquire

Plaintiffs,

Y.

South Carolina Workers® Compensation
Commission,

Defendant,

IN RE:

South Carolina Workers® Compensation
Commission

WCC File No. 13079222

COURT OF COMMON PLEAS
FOURTH JUDICIAL CIRCUIT

2018-CP-16-00334

JOINT STIPULATION OF DISMISSAL

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Pursuant to Rule 41¢a)(1), SCRCP, the.parties hereby stipulate and agree to dismiss this

action with prejudice,

I so stipulate:

s/ Harley L. Kirkiand

HARLEY L. KIRKLAND

ASSISTANT DEPUTY ATTORNEY GENERAL
Office of the Attorney General

SC Bar Number 100382

PO Box 11549

Columbia, SC 29211

Phone: (803) 734-0406
HKirkland@scag.gov

ATTORNEY FOR THE SOUTH CAROLINA
WORKERS' COMPENSATION COMMISSION
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Tune 29, 2022

We so stipulate:

s/ Preston F. McDaniel (signed with consent)

Preston F. McDaniel

McDaniel Law Firm
1315 Elmwood Avenue
Columbia, South Carolina 29201

And

s/ John M. Milling (signed with consent)
John M. Milling

Milling Law Office
88 Public Square Darlington, SC 29532
(843) 393-4083

PLAINTIFFS
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STATE OF SOUTH CAROLINA

COUNTY OF DARLINGTON

PRESTON F, McDANIETL, ESQUIRE,

and

JOHN M. MILLING, ESQUIRE,
Plaintiffs,

v,

SOUTH CAROLINA WORKERS'
COMPENSATION COMMISSION,

Defendant: .

) IN THE COURT o COMMON PLEAS

)
)  FOR THE FOURTH JUDICIAL CIRCUIT

) C/A No.: 18-CP-16-0334

IN RE:

South Carolina Workers

Compensation Commission

WCC File No.: 1307922

PAMELA CARTEE,
Employee~01aimant,
v.

SOUTH CARCLINA JUDICIAL DEPT.
Empioyer, ang

STATE ACCIDENT FOND,

As Carrier,

Defendants .

it P e

TRUE CERTIFIED COPY,
i B "

CLERK OF COURT/RMC
DARLINGTON COUNTY, S.C.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
) ANENDED AND SUPPLEMENTAT,
)

)

)

)

)

}

)

)

COMPLAINT
)
)
)
[
) S, 8
) s =
) Cs Tm
) N
) gEL O
) r?:ff.: X
- Ty =
S.ney &
e
wis —
o by
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The Plaintiffs, Preston ¥. McDaniel, Esquire and John M,
Milling, Esquire, would Tespectfully show unto the Court as

follows:

I. INTRODUC?ION

1. That this action is filed by the Plaintiffs under the
South Caxrxolina Declaratory Judgment Statute, S.C. Code §15-53.
10, 20, 30, et seg. and under the Administrative Procedures Act
and particularly S5.C. Cogde §1-23-150 requesting a declaration of
rights and a declaration as to numerous legal/interpretation
issues specifically including: A) whether the current Commission
Regulations in regards to attorneys fees and specifically
Regulations 67-1204 through 1207 were properly adopted in
accordance with the provisiong of S.C. Code §42-3-185 which gets
forth specific requirements for review by the Legislature of any

such “proposed Regulatipns shall have before promulgation”

received approval by various standing bodies and the General
Assembly; B) a declaration as to whether the Regqulations in
reference to "“immediate” approval and if there is a
disagreement, an “immediate hearing have been complied with and
whether improper procedure was Iollowed in the consideration of
the Fee Petition in guestion in thig matter; C) a declaration as
to whether proper procedure was followed as to the "partieg”
listed and served as parties to the hearing before the hearing

Commissioner concerning approval of the unapproved portion of

2
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attorneys’ fees requested and before the Full Commission and in
the captioning of the case as to the parties before the
Commission and the refusal 0f the Commission to amend ths
caption to properly reflect the parties; D) whether proper
bProcedure was followed in the appellate process; E) whether the
Commission in the appellate process went outside of the Record;
F) whether the Commission without notice to the Parties and in
violation of the Ethics Act considered outside legal opinion; m)
whether the Commisgion exceeded its authority in reference to
the review and whether Or not the Commission violated its Rules
and Regulations, Statutory Authority and Case Law and its own
Folicies and Procedures in reference to the consideration by the
Full Commission of the Appeal filed by the Plaintiffs; 1)
whether the Full Commission Order is: in compliance with the
vote of the Commission, was there error in the Igsuance of the
Order, is it based on evidence outside the Record, ocutside legal
duthority and/or legal opinion, was there error in being written
and being assigned to be written by not only a Commissioner but
a non—Commissioner, and throughout the Full Commission Process
was there improper brocedure without any notice to the parties
that any legal opinion was being sought or expressed or
considered outside the Record; J) after issvance of the Full
Commission Order in the refusal to Properly caption and properly

serve all parties in vioclation of statutory and case law and

3
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more particularly the Rules and Regulations of the Commission
and in particular in reference to the Statutory Laws of the
State of South Carolina in reference to service of an Order of
the Commission upon the parties, and furthexr;

K) As set out in the prayer, the Plaintiffg would pray for
a declaration as to whether the orders of the Commiesion and the
Rules and Regulations and Procedures followed and the new
interpretation of the words "award or settlement" which is
centrary to the interpretation since 193¢ and since the 1991
Regulation have a chilling effect upon the right to counsel andg
are thus unconstitutional; and L) whether in addition thereto
they are unceonstitutional as vielating the freedom of contract,
provisions of the South Carolina Constitution where such fee
;greement is in accordance with Rules of the South Caroliina
Supreme Court under SCACR Rule 407 Professicnal Conduct, Rule
1.5 FEES;,

M) Where since 1991 through this present ordex, the
Commission has always approved fee petitions identical to the
one submitted in this case which was denied, does this new
interpretation deny Plaintiffs’ equal Protection of the laws?

N} Do the procedurés followed by the Commission, failure to
follow Supreme Court precedents and failure to notify the

Plaintiffs of outside legal opinion due to the Plaintiffs’ due
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process of law; especially as to notice and the right to
confront one’s accuser.

O) Under the Declaratory Judgment Statute asg set forth
hereinabove and under the Administrative Procedures Act and
particularly under §1-23-380 which sets oyt in §5(a-f) specifie
€rrors of law that are reviewable as set out hereinafter and

since it is alleged that "Constitutional ang Statutory

Provisions” (§5(a)) have been violated and/or that the
Procedures and Orders of the Commigsion are in violation of the

"Constitution and Statutory Provisions”; and since it is alleged

that the Orders and Procedures “exceed the statutory authority

of the Agency” (§5(b)); and gince it is alleged that the

Procedures and Orders of the Commission were “made upon unlawful

brocedure” (§5(c)); and since it is alleged that they are

"affected by other error of law”, (§5(d)) the Plaintiffs request

&n Order allowing for Discovery pursuant to S.C. Code §1-23-380;
and the Declaratory Judgment Action §15-53-10 et seg. and undex
§1-23-380(4) because of the alleged irregularities in procedure
in violation of Statutory Law and Congtitution and Regulatory
Law not appearing in the Record sc that the Plaintiffs can
discover and admit extrinsic evidence concerning the alleged

irregularities in the Rkgency's preceedings. Roes V. Medical

University of South Carolina, 317 8.C. 377, 453 5.E.24 8ao

(1394),
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"a reviewing Court hag the duty to examine the
procedural nmethods employed at an administrative
hearing to ensure that a fair and impartial
Procedure was used.”

Finally, praying for a declaration of their rights under
the provisions of S.C. Code §42-15-90 and whether the
Regulations concerning attorney’s fees were pProperly adopted in
accordance with S.C. Code §42-3-185 and a declaration if
properly adopted under the cases decided by the South Carolina

' Supreme Court in reference to the date upon which an “Award” of
‘the Commission is permanent as to their entitlement under the
Statutes, Regulations and decisions of South Carolina Appellate
Courts to the entire fee ag requested and submitted to the
Commission for approval on December 5, 2017 as being in
accordance with law; and declaring that the Order which was not
rendered by the Commission until March 8, 2018, wherein the fee
petition was only partially awarded, and the Full Commission
Order issued on May 31%t, 2018 are contrary to the provigions of
Lhe Statutes, Regulations, case law and the requirements
thereof.

II. PARTIES

2. That the Plaintiff, Preston F. McDhaniel, is a resident
of Richland County and the Plaintiff, John M. Milling is a

residence of Darlington County.
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its main office being in Columbia, SC and which has statewide
jurisdiction for the administration of all claims under the
South Carolina Workers Compensation Act, 8.C. Code §42-1-10 et.

5eg., including Darlington County wherein and from which county

was filed as wee File No 13073522,

III. JURISIDICTION AND VENUEF,

4. That this Court hag jurisdiction over thisg declaratory
judgment action as the Court of general jurisdiction for the
State of South carolina and specifically under the Provisions of
the Declaratory Judgment Act under South Carolina cCode §15-53-10
et. seq., under which this action is brought. Venue is proper in
that the fee ang representation contract between Ms. Cartee and
Plaintiffs was entered intc and the disputed fee and the
deciaration ©f rights under the Statutes, Regulations and the
controlling authority of the Commission over attorneys’ feas
arises out of gz workers’ compensation action arising ocut of the
County of Darlington, that being Pamela Cartee v. The South
Carclina Judicial Dept. and The south Carolina State Accident

Fundg.
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V. Ethe South Caroling Judiecigy Dept,

Accident Fung, Carrier, WCC File No. 1307932

, Commissioner Gene

2017 finding the Mg,

was filed on October 17,

attached to the origina) Complaint &5 Exhibit o,

B. Thatr subsequent thereto,

the decision of the South

Carolina Workerg Compensatign Commission affirming the,

wWas not appealed ang subsequent to
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10. That Subsequent thereteo and the Fee Petition hav1ng not
been “immediatel " approved,
————ddtely

requireg by Regulation,

continuously between Decembeyp 8,

email, letter,
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2

that based on his, “legal Opinion”, »1 have alsc reviewed the

law I believe applicable”, he wag not approving a portion of the

attorneys’' fees in the amount of $13,461.76.

immediately approve or, “ghall immediately” set a hearing on the

fee petition [w.c.c, Reg. 67-1204(F)) ag submitted to the
Comnission for approval, In this case, the fee petition was

submitted on December 8, 2017 and only after the Plaintiffs,

hoted to the Commissioner that the Commissicner had not complied
with the statute and regulations and that it hagd been over a

month, and reguested that a8 hearing be set in this matter was a

hearing set.

13. That subseqguent thereto en January 17, 2018, a hearing
was get for February 12, 2pis, Contrary to the Code of Ethics,
Statutes ang Regulations, counsel for the Employer and Insurance
Carrier was served with notice of thatr hearing who waived
appearance as not being involved as a party. At the hearing,
documents were put into evidence confirming all of the emailsg,
letters and attempts made at trying to have g discussion with
the Commissioner to deterniine what, if any, problems there were
with the fee petition a3 submitted. At the hearing, the

Commissioner at that point was presented in written form with
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the statutory authority, the regulations and the case law

i
supporting and establishing that the Fee Petition as submitted
was in accordance with law, to which nc objection or contrary

pPosition was taken by the Commissioner, However, the

Commissioner, g lay Conmissioner, without legal training was of
the, “legal Opinion” that the fee requested was not in
accordance with law, under the statute, regulations, and case

law, the Plaintiffs asked the Commissioner to open the Record

refused to do.

15. That Subsequent thereta, on March 8th, the Plaintiffg
received an Order from Commissioner Gene MeCaskill, the assigned
Commissioner for review and approval of the attorneys’ fee
Petition and the portion of the fee in tontest, denying the

balance of the Fae Reguest ., Further, upop information ang

opinion/interpretation and knowing the Commissionex ig a lay
Commissioner not trained in the law and analysis, the Plaintiffs

veriably believe that these facts establish that the
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Commissioner without notice to the Plaintiffs and ocutside of
Record sought outeide legal opinion and advice in violation of
law and the Judicial Code of Ethics.

1l6. That subsequent to the March 6, 2018 Order, ‘the
Plaintiffs wrote the Judicial bPirector with a copy to General
Counsel asking for a declaration of the authority that would
allow for Commission Review of an attorneys Request for Approval
of Attorney’s Fees and specifically any Statutory and Regulatory
authority of the Commission for such a review ang requested an
opinien from General Counsel for the Agency as to the Proper
parties to such action and who are to be listed in such action
both before the hearing Commissioner and in the Commissioner’e
Order and as to_who are the parties that are served and as to
who are partieeg to the Regquest for Approval of a Petitiom for

Attorney’'s Fees and asking for a Statutory and Regulatory review

Review by the Fuil Commission would be interference with the
attorney-client pPrivilege violative of the contractual
relationship between the attorney and the client and violative

of the confidentiality of attorney-client relationship and
contract.
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17. That on March 20, 2018 the Plaintiffs filed what will
be referred to a Provisional Notice of Intent to Appeal and
again requested a response from General Counsel concerning the
Statutory and Regulatory Authority for Commission Review and as
to the ethical and legal implications concerning thie situation
over the attorney-client fee contract and the request for
approval of attorney’s fees and barring a response from General
Counsel as to the proper capticning, Proper parties, Statutory
Authority, Regulatory Authority for said Petition and requesting
that the Request for Full Commission Review be held in abeyance
pending a written response ox assuming that no Tresponse would be
forthcoming for a period of at least thirty (30) days.

18. That on March 26, 2018 the Plaintiffs received a
Hearing Notice setting the matter for review by the Full
Commission on May 16, 2018 listing as parties and with a copy of
the Hearing Notice to the Cefendants, the Employer and its
insurance carrier, through their attorneys in addition to both
Plaintiffs Mr. Milling and Mr. McDaniel and with notice to Ms.
Cartee, the Claimant. Without explanation, Reset Notice was

received that afternoon setting the matter for an en banc

hearing. The Plaintiffe then received another Reset Notice
setting the matter for hearing on May 21, 2018, again with all
Defendants to the original action being served as party to that

action. At the time this matter was set for en banc review, the
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Claimant requested confirmation as to why an en banc review was
being set and whether or not it was requested in accordance with
the Commission’s Regulations. 2Aas set forth in the emails, the
Plaintiffs were originally advised that a written request was
neot made for &n banc review and that the review was being set
Pursuant to the Commission poliey that all attorney fee disputes
are heaxd en banc. Subsequently, upon request by the Plaintiffs
for a copy of the Commission Policy, the Plaintiffs were adviseg
that the hearing Commissioner had made a request but is was
verbally and that the Commission Policy was unwritten.

19. That based on the original Declaratory Judgment action
filed with the Court, this Court issued a Temporary Stay Without
Notice on april 17, 2018 restraining the Commission from taking
any further action on the Appeal and by letter dated April 23,
2018, the Judicial Director was advised by the Plaintiffs that
no further action was to be taken. However, the evidence will
establish that the Commission did not acknowledge or comply with
the Temporary Restraining Order and on April 23, 2018, the
Plaintiffs filed a preliminary Brief in accordance with the
Regulations having not been notified that the Commission would
comply with the Restraining Order and the Stay as to all further
matters,

20. That in addition to requesting by letter (petition) a

declaration under the Statutes and Regulations as to who the
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Proper parties were to thisg action, in all pleadings in
reference to the Judicial Review; and in all pleadings ang
letters and documents filed with the Commission; and in the
Request for Review, the Request for Review was captioned, as the
Appellants being both Preston F. McDaniel and John M, Milling.

21. That at a hearing before this Court on the original
Complaint and the Temporary Restraining Order ipsueq without
notice, the Temporary Restraining Order issued without notice
was allowed to lapse allowiné the Full Commission to rule on the
Request for Review,

22, That on April 30, 2018 the Plaintiffs wrote the

Judicial Director with a Copy to the Assistant Director over

the original Hearing Commissioner; Tequesting information as to
whether the becision on the Plaintiffs’ attorneys fees and
appeal of the Decision would be published and inguiring whether
the provisions of §542-17-40 had been complied with in reference
to the Transcript,

23. That subsequent to the hearing on May 21st, gn May 390,
2018 contrary to service required by Statute, Plaintiff Preston
F. McDaniel received a Copy of the Decision of the Workers®
Compensation Commigsion via email filed May 30th, On May 31st,

the Plaintiffs notified the Judicial Department that the
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Appellants would be filing a Petition for Rehearing within
thirty {30) days and requested that a revised Order be filed and
served on the basis that the Order was improperly captioned and
failed to note the parties of Record, and specifically noting
that one of the Plaintiffs, John M. Milling, had not been served
at all, The letter further requested in accordance with the
Regulations, a copy of the Vote Sheets of the Commission. The
letter also noted that the Plaintiffe had been advised that the
Hearing Commissioner had not requested an en banc hearing and
that the matter had been set Pursuant to Commission Pelicy and
requested a copy of the Policy. The request also noted that
multiple members of the Commission’s staff were present prior to
and during argument and Yequested the court reporter’s hotations
as to who was present, and again requested pursuant to Statute
to be advised as to whether or not the Hearing Transcript had
beer filed with tHe Commission.

24. That by email on June 1, 2018 the Judicial pirector
advised Plaintiff Mr. McDaniel that no revised Order would be
submitted as the Commission did not consider Mr. Milling a party
te the action; provided a copy of the Vote Sheets pursuant to
Regulation 67-709(C) advised that there was no written Policy
providing for an eén banc hearing concerning attorney’s fee
disputes and that it was a pelicy in practice; and that the

Hearing Commissioner had made a request but he had made it
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verbally. The email also refused to acknowledge whether or not
the Transcript had been filed in accordance with s.C. Code §42-
17-40. According to the Vote Sheets which were attachegd to the
email, four (4) Commissioners voted on the Vote Sheets simply
to, *affirm” the Hearing Commissioner’s Decision. Commigsion
Regulation specifically requires that if there is any change or
alteration made toc the original Hearing Commigsioner’s Order
that the Commissicners are to state in writing amy modifications
©r changes or additional Findings of Fact of Conclusions of Law
that are made on review. There are no Findings of Fact,
Conclusions of Law or alterations or modifications to the
original Hearing Commissicner’s Order listed on any of the Vote
Sheets of the four (4) Commissioners that voted to simply
"affirm” the Decision. 8ee: WCC Regulation 67-709 (E) (2).
Further, the Vote Sheets note that the Order was to be written
by Commissioner T. Scott Beck but was also assigned to a non-
Commissioner General Counsel for the Agency. The Full
Commission Order that was issued contained a completely
different set of Findings of Fact wherein the Hearing
Commisgioner’s Findinge of Fact and Conclusions of Law which
were simply voted by the majority as being, “affirmed” consisted
of four (4) combined Findings of Fact and Conclusions of Law. To
the contrary, the Full Commission Decision consisted of twenty-

twoe (22) Findings of Fact and twenty-nine (292) detailed .
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Conclusions of Law. The evidence will show that the Findings of
Fact went outside of the Record before the Commisgion and that
the Conclusions of Law contained miltiple legal citations and
Conclusions of Law that were not submitted to the Commigsion as
part of the Request for Review or are reflected in the Record.
25. That 8.C. Code of Law §15-53-20 provides that this
Court has the power to declare the rights of the Plaintiffs
under their contract and under the statutes applicable to the
approval of their fee request as submitted to the South Carolina
Workers’ Compensation Commission. Under §15-53-30, any person
interested or who has a property interest in any written

contract orx,

"whose rights, ... are affected by a statute, ...
gontract ..., may have determined any question of
construction or validity arising under the ...,
statute, ... and obtain a declaration of righta,
thereunder .

26, That normally under law, a fee “contract” between an
attorney(s) and the (his/her/their) client is a matter of
contract law subject only to the Code of Pxofessional
Responsibility. However, in a workers' compensation action,
B.C. Code §42-15-%0(a), attorneys fees, pPhysician fees and
hospital charges for services under this title are subject to
the approval of the Commission and subsection (B) (1) provides
for that a person may not receive a fee or consideration for &

service rendered pursuant to the title unless the fee, ... wis
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approved by the Commigsion or a court of competent jurisdiction

¥ B.C. Code §42-3-30 provides the authority of the
Commisgion to promulgage Regulationg relating to the
administration of the workers’ compensation laws necessary to
implement the provisions of the Title but also that those
Regulations must be, “consistent therewith« . Further, §.cC., Code
§42-3-185 provides specific and special requirements in
reference to policies and procedures and Regulations establisghed
for implementing the provigions of §42-15-5g concerning
attorney’s fees and specificaliy provides that any such policies
or procedures shall only become effective when such
implementation is accomplished by Regulations Promulgated in

accordance with the Administrative Procedures Act but which,

‘proposed regulationg shall have befo;e promulgation
received approval of the Judiciary Committees of the
Senate and House of Representatives and also by
concurrent resolution_of the General Assembly.*

8.C. Code §42-17-70 provides that the Circuit Court is
Ehe Court of “competent jurisdiction” over Commigsion

Awards,

27. That pursuant to the authority of the Commission to
implement Regulations, which are void ab initio if not adopted
in accordance with S.C. Code §42-3-185, the Commission has
adopted Regulations in reference to attorney’s fees and the

approval of attorney’s fees. Regulation 67-1204(a) provides
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that all attorneys shall report and obtain approval of any fee
for services in accordance with the Regulations in reference to
2 workers’ compensation claim. Subsection (D), provides that
tbe attorney is to file a Form 61 and a proposed Order, and the
Order may be signed and returned to the attorney(e) when the
calculation of the fee is in accordance with 67-1205. Under
subsection (D), the Commissioner has the option to amend, gign
and return the order and if the attorney(s) disagree(s) with the

amended Order, may file a motion with the Judicial Department ;

and the motion may be heard according to Rule 67-215 unless the
motion requests a hearing to present testimony or evidence.
Most importantly to this Declaratory Judgment action
subsection (F) prxovides that if the Form 61 and Order do not
comply with Rule 67-1205, the:
"Commissioner reviewing the Form 61 and Order shall

immediately schedule a hearing to consider argument
of counsel and testimony, if any.~ {emp. added) .

Further, Regulation 67-1205 provides for a contingency fee
in general of 33.3% and Provides fer determining a reascnable
fee in certain situations. Subsection (C) (3), pProvides that the
attorney may reguest a fee from past due compensation but
thereafter during the payment of temporary compensation, the
attorney may not charge a fee from such temporary compensation.

The Regulation then specifically provides that:
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"If the attorney secured the payment of permanent
disability later, the attorney may charge, according
to these requlations, up to but not more than 33.3%
of the settlement or award.”

28. That in interpreting when temporary compensation

benefits transition te an “Award” of permanent compensation

benefits, then Judge Hearn, now Justice Hearn wrote in Hendricks

v. Pickens County, 335 g.cC. 405, 517 S.E.2d 698 (8.cC. App.

1599), and held that,

“essentially workers'’ compensation benefits
accrue along a time contiruum: TTD {Temporary
Total Disability) benefits are available from the
date of injury through the date of MMI and post-
MMI benefits may be awarded either as a permanent
total or partial disability, or as a percentage
of impairment to a scheduled member” .

Justice Hearn cited to and as support of that proposition/

decision the cases of Smith v. South Carolina Department of

Mental Health, 329 S.cC. 485, 495, 494, 5.C.24 630, 635 (8.C.

App. 1987) and O‘Bamnor v. Westinghouse, 319 8,C. 24, 27-8, 459

5.E.2d 324, 326 (8.C. App. 1935).

29. That in accordance with the statutes, Regulations and
case law, the Fee Petition submitted on Decembexr 8th, set forth
the date that the Heariné Commissioner had determined that the
Claimant reached maximum medical improvement at which time the
"Award” of the Commission became a permanent “Award” and the
entitlement to the fee of the attorneyes of one-third (1/3)

attached and was based on the value of the total and permanent
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disability “Award’ made as of that date; which is in accordance
with the statute, the Regulations of the Commission and the case
law as set forth hereinabove. The Hearing Commissioner’s
Decision (a lay Commissioner not trained in the law in this
case), must be based upon his review of the facts and law as

presented to the Commissioner based on and in the Record only as

the Judicial Officer hearing the case. The only exception as to
the law being under Judicial Cannons applicable to the
Commission (8.C. Code §42-3-250) unless parties are advised that
the Commissioner is congidering outside legal opinion. Over
three (3) months after the Fee Petition was submitted and six
(6) weeks after a hearing, in violation of the statutes and
Regulations as set forth hereinabove, the Commissioner stated,
based upon a contrary “legal” opinion and awarded a fee based
only on the value of the "Award” as of the date that it was
affirmed by the Full Commission. That Full Commission Decision
was entered, only after the Defendants stopped further appeal

over one (1) vear after the permanent “Award” had been made on

Cctober 12, 2016. As argued to the Commissioner in repeated
letters, emails and verbally to the Commission{er) at
hearing(s), under that reasoning which is contrary to statute,
regulation and case law, an attorney representing the Claimant,
if the Defendants decide to appeal the permanent disability

“Award” made by the Commission all the way to the Supreme Court
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and that original “Award” is ultimately affirmed when the

Defendants decide to stop appealing, the Claimant‘s attorney(s)

would only be entitled to an award of attormey fee’s ag of that
date. This Court may take judicial notice in reviewing this
gituation that where a case is appealed all the way to the
Supremg Court, that that process may take as long ag three to
five (3-5) or six (&) years or more for a final decision to be
rendered.

30. That under the South Carolina Workers’ Compensation
Act, there is actually no statutory provisions specifically
addressing the rights of an attorney where the fege is not
approved in reference to an appeal or how the matter is to be
reviewed. §.C. Code §42-15-90 simply provides that not only may
the Commission approve an attorneys fee request but that any
Court of, “competent jurisdiction” may approve an attorneys fee
reguest and this Court is the Court of general jurisdiction and
is the Court of competent jurisdiction under the Act. S.C. Code
§42-17-70. 1In addition, in reference to whether or not the
attorney has a right to appeal a Decision made, there is no
section of the Act that addresses that. 8.C. Code §42-17-50
only provides for an application for review of an "Award® by the
Commission and providez for review by the Pull Commission of
that Award. 1In fact, the Regulations in reference to appeals,

Rule 67-701, provides that the party appealing is required to
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serve the opposing party under Rule 67-211 wherein Rule 211 only
refers to service on a claimant or the employer, or their
representatives. 1In this case and in any fee dispute as to
approval or non-approval by the Commission, the opposing party
to the attorney(s’) request is the Commission and the only other
party in interest would be the attorney(s’) client, the injured
worker or dependents.

In this case, the Hearing Notices, for both the hearings
before the Commissioner and the Full Commiesion, were served in
addition to the Claimant and Plaintiffs inappropriately on the
Defendants as a party. After notice of this inappropriate
service and request for an Opinion about service of a Redquest
for Commission Review, the Commission gave no guidance as to
whether or not the Defendants were to be served. Plaintiffs
would submit the Defendants’ involvement, had they appeared and
took a position would be and is actually an interference with g
contract between the Claimant and the Claimant’s attorney(s) and
the statutory responsibility of the Commission to review and
approve the attorneys Fee Petition based on that private

confidential contract. That contract is subject to the

attorney-client privilege except for the Commission only, Rule

407, Rule 1.6(b)(7), SCACR. The Defendants are not a rarty to

either the contract or the request for approval of attorney fees
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nor a party to the appeal of the denial of any of the attorneys’
fees requested.
31. That subsequent to the March 6*® Order of the Hearing

Conmissioner, the Plaintiffs notified the Commission through the

information on how to proceed based on a refusai to approve
attorneys’' fees by the Hearing Commissioner,  After going over no
reference to appeal in the statutes and/or Regulations in this
situation and after going over who is to be served, the
Plaintiffs asked the gpecific questions in rYeference to an
opinion on how to proceed: “who is servedsr

"So, do I file a motion for a hearing or should I
file an appeal?”

“For safety's sake, unless I hear from you, I am
going teo draft a Form 30 appeal and serve it on my
client ... 1 will go ahead and file that appeal if x
haven't heard from you by the 2othr
"Also, I am going to draft/file some type of
declaratory judgment action in Circuit Court to
obtain discovery and to have a judieial
determination made as to whether our fee requested
is in accordance with statute, regulation and case
law.”
Having heard nothing from the Regquest (Petition) for an
interpretation of the Regulations and Statutes from the
Commission on March 20th 3 provisional Notice of Appeal was

sexved, the cover letter {and Notice of Appeal) was captioned:
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"RE: Preston ¥. McDaniel and John M., Milling RE;

Attorneys Fee Order in RE: Pamela 0. Cartee vs. §.cC.

Judicial Department

WCC File No.: 1307922

"Please note I have not received & response from

General Counsel for the Commission concerning the

statutory authority for a Commission Review or as to

the ethical and legal implications concerning this

situation and would request that this Request for

Review be held until a response is filed or counsel

is advised in writing, no response will be

forthecoming or for a period of thirty (30) days,

whichever comes first.~

On March 23¥9, the Plaintiffs again wrote General Counsel for

the Ceommission requesting a, “written reply concerning the
ethics issues in reference to the Regulation (note; Statute)
requirement .. .,# specifically in reference to the parties to be
served and conflicts in the Regulatory and Statutory requirement
and ethice concerns and particularly as to Regulation which if
interpretsed to require, » ... service on the Defendants in an
appeal over an attorney fee dispute places any lawyer in an
ethical bind.” The request also discussed the possibility of
obtaining an Ethics Opinion to help all of the attorneys
involved out. The letter also again placed the Commission on
notice of the intent to file a Declaratory Judgment action to
have a legal interpretation made of the application Regulations,
statutes and case law in reference to all of these issues,

32. That subsequent thereto as set forth hereinabove, the

Plaintiffs filed a Declaratory Judgment action and a Stay
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without Notice was granted on April 17ts, 2p1g. At a hearing
Subsequent thereto, the Stay without Notice was aliowed to
dissolve with the Sspecific intent ang purpose of the Circuit
Court to allow for a decision by the Pull Commission in hopes of
resolving all of the igsues involved in reference to the

attorneys’ fees. [Such resolution would not resolve all of the

appeal in compliance with the Regulations angd statutes as
written.)

33. That the Plaintiffs would submit that the evidence will
establish that before, during and after filing the Reguest for
Commission Review with Ehe Full Commission for Full Commission
Review of the Pecision of the Hearing Commissioner, the
Plaintiffs were not pPlaced on notice of any involvement of any
Legal Counsel or opinion, nor were Provided in writing or
otherwige with any additional case law, statutory interpretation
or Regulatory interpretation as to any of the issues involving
the approval or disapproval of the attorneys’ Fee Petition
and/or as to the pProper process to be followed and/or as to

whether or not the Regulations of the Commission and Statutes
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had been complied with in reference to the approval or non-
approval of the attorneys’ fees Teguest made in this case. The
Record before the Full Commission will show that the Plaintiffs
filed a Brief and no other Brief or Memorandum was submitted by
anly party or attorney and that the Record before the Full
Commission consisted of the Record before the Hearing
Commissioner and their Brief. The Record before F&ll Commigsion
in addition consisted of the Oral Argument made by the
Plaintiffs and again the Record before the Hearing Commissioner
and no contrary oral argument was made by any lawyer in
reference to the issues before the Commission.

34. That subsequent to the hearing held on May 21t before
the Full Commission, an Ordexr vas issued by the Full Commission
on May 30%R, 2018 which was served'on May 30th, 2018 by the
Judicial Department by email only which order coneisted of
twenty (20) pages, twenty-two (22) Findings of Fact and twenty-
nine (29) Conclusions of Law. The Hearing Commissioner’s Order
consisted of two (2) bages and had four (4) combined Findings of
Fact énd Conclusions of Law.

On May 315, the Plaintiffs wrote the Judicial Departmeqﬁ
notifying them they intended to file a petition for Rehearing
within thirty (30) days and requesting a revised Order and
service noting that: the Order did not note the appearances of

the Plaintiff, John M. Milling, Esquire and dig not list him ag
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one of the party Petitioners/aAppellantsg before the Full
Commission or a party to the Order; noting that Mr. Milling had
not been served in any way, shape or fashion with the Order;
requesting a copy of the Vote Sheets; and Yequesting a copy of
the Commission Policy and/or written Yequest from the Hearing
Commissionex concerning the matter being set en banc. The
evidence will establish that subsequent therete on June 1st, the
Judicial Director advised that Mr. Milling was not Eerved with #
copy cf the Order because he was neither a party to the pee
Petition initially filed nor to the March 20 Forp 3g Reguest
for Commission Review. a copy of the Vote Sheets Pursuant to the
request were attached and the Judicial Director notified the
Plaintiffs that as to the Commisgsion Policy concerning Fee
Disputes being heard en banc and as to Commissioner McCaskill'’s
written request for an &n banc hearing, that the Commission had
never adopted its Policy in writing, and that Commissioner
McCaskill made his Tequest verbally., The evidence will
establish that prior to that notification the Plaintiffs had
been advised that the Hearing Commissiocner had not made a
request for en banc review.

The evidence will establish that the Vote Sheets confirm
that four (4) Commissioners voted simply and only to "affirm”
the Decision of the Hearing Comnmissioner without any notation of

any additijonagl Findings of Pact or Conclusions of Law. Twe
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Commissioners voted to affirm in part and reverse in part and
noted that a separate written Cpinion would be fileg. The Vote
Sheet of Commissioner T. Scott Beck noted a vote to “affirp* the
Decision but also that the Ordér was assigned to be written by,
*Commissioner: Beck” and “Attorney: Roberts”. The law requires
that the Commission Decision must be based strictly and purely
on the Record; that the parties must be notified of any
additional evidence or legal opinion sought both as a matter of
law, due process of law, and in accordance with Judicial Ethice;
and the Commission must comply with its own Regulations as well
as the statutory law.

Commission Regulation 67-709(B) (1) provides that the Hearing
Commissioner may reguest a review by the other Bix (6)
Commissioners commonly referred to as an en banc hearing. Reg.
67-709(E) (2) concerning where the Commission vpon review of the
Hearing Commissioner’s Findings of Fact and Conclusions of law
agree to modify the Order of the Hearing Commissioner that they

must, .

"The Commissioners, together shall f&gree on a
modification if any and record their Findings of
Fact and Conclusions of Law on a Vote Sheet,”

Reg. 67-701(A) (5) provides for the filing and proof of
service of a Form 30 on the "parties”. Reg. 67-704 concerns
notice of the review hearing and provides for it to be served on

all "parties” for the review. Reg. 67-705 provides for the
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filing of a Brief by the Appellant and the Respondent and
subsection (E) provides that;

"No further Briefs are permitted unless requested by
the Commission.”

The evidence will establigh there was no notification of the

Plaintiffs of any Iequest for any additional Brief by the

notice of the hearing.
35. That 8.C. Code §42-17-60 in reference to Full
Commission Decisions requires that,

*within thirty days from the date of the Award or
within thirty daye after receipt of notice to be
sent by registered mail of the Award, but not
thereafter, whichever is the longest may appeal the
Decision of the Commission to the Court of Appeals.”

The Plaintiffs had noted that Mr. Milling as a Plaintiff and asg
an Appellant and as an Attorney of Record for the Claimant
filing the initial attorneys’ Fee Petition had not been serves
with the Order, and further requested Bervice of a copy of the
Order by registered mail which by statute would extend the time
for Commission review. It is required ang alliowed by statute.

5.C. Code §1-23-1359 reguires that the parties shall be
notified,

“either peraonally or by mail of any Decision or
Order. Upon Tequest a copy of the Decigion or order
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shall be delivered or mailed forthwith to each party
and to his attorney of record,”

The evidence will establish not only that Plaintiff John M.
Milling, Esgquire was not Berved at all but will establish that
a8 requested a copy of the Commission Decision has never been
received by registered mail nor after request has been
personally delivered or has it been mailed to the parties under
5.C. Code §1-23-350,

36. That subsequent to the Decision of the Fyll Commission,
a Notice of Motion and Motion.to file amended and Bupplemerntal
pPleadings and for a Stay and Temporary Restraining Order was
filed with this Court on Jupe 25" attaching the Petition for
Rehearing that was filed that day with the Commission. =a copy
of the Motion for Rehearing that was filed with this Court
included a cover letter noting that although the Plaintiffs had
not been properly served, that they were filing the Motion for
Rehearing and again requesting a revised Order and service of
the Order in accordance with Btatute. On June 27th, this Court
issued a Stay. The evidence will show that by letter dated June
265 the original Motion for Rehearing that was filed June 27,
2018 with the Commission (note: the letter dated prior teo the
time that the Motion was filed with the Commission}, the Motion
was returned via that letter on June 28, 2018. The letter

contained no Order of the Commission dismissing the Motion for
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Rehearing or any Order of the Commission whereas the Judicial
authority of the Commission lies by statute only with the
Commission. 8.C. Code §42-3-20. Without Order, the letter
stated the Motion wasg returned as having been untimely filed due
tc a new Regulation that went into effect June 23, 2018.

5.C. Code §42-17-60 allows for appeal within thirty (30)
days of the date of the final Decision ag properly serveqd by the
provisions of the statute. 5.C. Code §1-23-380 provides that an
appeal may be filed within thirty (30) days of the final agency
Decision or within thirty (30) days where a Petition for
Rehearing has been filed after a Decision on the Petition for
Rehearing. The evidence ang law will establish that the
Commission’s jurisdiction and authority is limited to that
provided by statute, and there is no statute within the Workers:
Compensation Act or law that woeuld allow the Commission to
establish a shorter periocd of time for the filing of a Petition
for Rehearing shorter than thirty (30) days. 1In additiocn, the
thirty (30} day appellate time Tuns fxom the time of the final
Decision on the Motion for Rehearing which the evidence will
show in this case, assuming the letter ig a decision by the
Commission, was made no earlier than the receipt by mail on June
28%; again at which time there was no Order of the Commission
actually dismissing the Petition for Rehearing ag being untimely

included as ig required by law.
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WHEREFORE, the Plaintiffsg would respectfully request ang
pbray for the following declaration of rights and relief;

1. Issuing an Order after review of the Complaint as
amended and supplemented and review of the Answer of the
Commission, ordering discovery and/or a Remand bursuant to
5.C. Code §1-23-380(4) for and setting a Scheduling Order
for the discovery to include Subpoenas and depositions
hecessary to properly present evidence to the Court
especially as to irregular broceduree not in the Record ang
as to whether or not the various Statutes, Regulations and
Rules of the State of South Carolina were complied with in
the processing of this request for approval of attorneys’
fees as pubmitted to the Commission in accordance with law,
and particularly as to whether or not those were in excess
of the statutory authority of the agency; whether or not
there was unlawful bProcedure involved; whether orx neot there
was violation of constitutional and statutory provisiens;
whether or not the decisions involved were effected by other
errors of law; and whether or not the actions were arbitrary
and capricious and whether or not the decisions made were
based on the Record before the Commission.

2. As originally set out in the original Complaint,
issuing a legal opinion and declaration under a review of the

statutes, regulations and case law as applied to the final
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Permanent “Award” made by the Hearing Commiesioner in this
matter; declaring that the fee as requested is in accordance
with the statutes, regulations and case law applicable to a
final permanent "Award” which in this cage set forth a date of
maximum medical improvement, and on which date made an “Award~
of total and permanent disability and an entitlement to the
residual value of compensation benefits for that total and
permanent disability “Award” as of that date under & 500-week
award.

3. Finding based upon a review of the statutes,
Regulations and case law that the Commissioner assigned to
review the Plaintiffs’ Fee Petition committed errors of law and
vioclated the Regulations by failing to immediately approve or
set a hearing on the Attorney Fee Petition as submitted to the
Commission for approval on December 8, 2017.

4. Finding whether or not there was compliance with all
the Regulations and statutes and case law in reference te the
process, both before, during and after the Decision by the
Hearing Commissioner and particularly as to the “parties”
involved, and to the process as not reflected in the Recard,
finding whether or not there was compliance with the Rules,
Regulations and statutory law of the State of South Carolina,
and the Rules of Court in reference to the Processing and

determination as to whether or not Plaintiffs should have filed
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an appeal versus filing a Motion with or without an appeal to
follow, and finding whether or not the Commission complied with
the dictates of 5.C. Code §1-23-150 in reference to the
Request/Petition for a declaration of the applicability of any
of the appeal Requlations of the Commission in this situation,
and as to the authority of the agency to promulgate a particular
Regulation, and as to the appellate process including the
Briefs, notice of the parties, the parties involved, and whether
Or not any outside legal opinion was obtained, and further
compliance prior to the Decision of the Full Commission.

5. A finding and declaration as to whether or not the
Rules and Regulations of the Commigsion, the statutes of the
State of South Carolina, and the Decisions of the scC Supreme
Court and Court of Appeals have been complied with in reference
Lo the actual Decision of the Full Commission, and particularly
as to the Decision being contrary to the Vote Sheets, and being
issued and including legal arguments and pPrecedents not
submitted toc the Commission for decision as set forth in the
Recoxd, and containing facts and law outside of the Record in
violation of the statutes of the State of South Carolina and the
Regulations of the Commission, and in failing to properly serve
all parties involved, improperily captioning as to the parties
involved, and failing to properly serve and refusing to properly

serve the Decision of the Full Commission in accordance with
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law, and in a total failure to comply with the Rules,
Regulations and statutory law of the State of South Carolina in
the issvance and service ©f the Decision of the Full Commigsgion
in this matter; and subsequent to the filing and improper
gervice of the Decision in this matter, failing to comply with
the statutory law of the State of South Carolina and the
Regulations in reference to the Petition for Rehearing, and the
judicial authority of the Workers’ Compensation Commission,
particularly as to the failure of the Commission to file an
Order as to the basis of the refusal to consider the Petition
for Rehearing.

6. For a declaration as to whether or not the Pbrocess ang
the decisions of the Workers’ Compensation Commission in this
case are in violation of the Constitution of the State of Scuth
Carolina by:

A. denying the Plaintiffs due process of law by
failing to be Placed on notice of the issues to be addressed or
right of confrontation of and tc respond to their accusers;

B. denying them equal protecticn of the law in
reference to the new interpretation of this Regulation asg being
contrary to the interpretation as has been given the word
“Award” under statute and by the Commission which is uncentested

in the Record since 1821 in reference to the Fee Petition that
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was submitted in thig case, which was in accordance with law,
Statutes, Regulations and cage law;

C. violate the Plaintiffg’ constitutional right to
freedom of contract where the contract is in accordance;

D. wviolate and infringe on the Plaintiff's
constitutional right to freedom of contract where the
Regulations in reference to a contingency contract and the
approval requirement exceed angd limit such contract beyond in
reference to a contingency contract found in the Act. 8.C. Code
§542-1-560 limits g contingency fee to 1/3v of the amount

recovered;

E. whether or not the Commission Regulations were
properly adopted in accordance with State Law and as to whether
Oor not those Regulations exceed the ethics requirements for fees
under the SC Code of Ethiecs for attorneys and have a chilling
effect on the right to representation of Counsel and also
violate the xight to contract under the sc Constitution; anag

For such other and further relief, and for attorney‘s feeg

and costs as the Court deems appropriate in reference to this

Complaint,
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August 24,

2018

Respectfully submitted,

Preston F. McDaniel
MCDANIEL LAW FIRM
1315 Elmwood Avenue
Columbia, South Carolina 29201
[803) 771-7211

?‘ _

and

John M. Milling
MILLING LAW OFFICE
88 Public Square
Darlington, S8C 29532
(843)353-40p83

Plaintiffs
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STATE OF SOUTH CAROLINA )
¢ ) VERIFICATION

COUNTY OF DARLINGTON )

PRESTON F. McDANIEL, being duly sworn, gays that he is one

of the Plaintiffs herein, and has read the foregoing AMENDED AND
SUPPLEMENTAL COMPLAINT and knows the contents thereof, that the

same is true of his own knowledge, except as matters therein

Stated to be alleged on information and belief; and to those

matters he believes them to be true. This Verification isg made

pursuant to SCRCP Rule 11(c) and the requirements of Rule 65 (L),

{

Preétoh F. MCDahﬁél'
Plaintif¢

SWORN TO BEFORE ME this
24™ day of August, 2018.

9%’77] %\W (L.5.)

Notafy Public’for South Cazolina

My Commission Expires:

TRUE GERTIFIED COPY, §
x

S B g e

P
GCLERK OF COURT/RMC 5
DARLINGTON COUNTY, 8.C
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BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

WCC FILE NO. 1307922

PAMELA O. CARTEE,

CLAIMANT,
vs. TRANSCRIPT OF PROCEEDINGS
SC JUDICIAL DEPARTMENT, FEBRUARY 12, 2018
EMPLOYER,

AND
STATE ACCIDENT FUND,

CARRIER,

Tt Nt ot Nt T et Nt mart Mmd b M e e ae M e e

DEFENDANTS.

THIS HEARING WAS HELD BEFORE
COMMISSIONER GENE MCCASKILL, REPORTED BY SKYLET KEAN,
COURT REPORTER AND NOTARY PUBLIC IN AND FOR THE STATE
OF SOUTH CAROLINA; SAID PROCEEDINGS WERE HELD AT THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION,
1331 MAIN STREET, COLUMBIA, SOUTHE CAROLINA, ON

MONDAY, FEBRUARY 12, 2018, COMMENCING AT 10:05 A.M.

SKYLET KEAN {B03)609-0134
fttpameaol.com
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FOR THBE CLAIMANT:

PRESTON F. MCDANIEIL, ESQUIRE
THE MCDANIEL LAW FIRM

1315 ELMWOOD AVENUE

COLUMBIA, SOUTH CAROLINA 29201

FOR THE DEFENDANTS:

NO APPEARANCE

SKYLET KEAN (803)605-0134
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PROCEEDINGS

THE COURT: Today's date is February 12th,
2018, This is Workers' Compensation Commission file
No. 1307922. This case is Pamela O. Cartee versus
the South Carolina Judicial Department and the State
Accident Fund. Ms. Cartee is represented by Preston
F. McDaniel and also by John M. Milling. The
employer and carrier are represented by Sarah
Sutusky.

We have had a hearing in this matter and I
actually heard this case and awarded Ms. Cartee
permanent and total disability. We are here today on
a dispute over attorneys' fees. Mr. McDaniel has
submitted a 61 requesting attorneys' fees and costs
in the amount of -- Preston, I'm just writing this
down and I don't remember where 'I copied it a little
while ago. 73,354.357?

MR. MCDANIEL: 73,094 .45,

THE COURT: 73,094,457

MR. MCDANIEL: Forty-five.

THE COURT: All right. And I've reviewed
that petition and have already approved 59,632.69.

S50 really what we're here over today is the delta

between those two numbers?

SKYLET KEAN (B03)609-0134
fttpam@aol.com
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MR. MCDANIEL: Correct. Correct,
Commissioner.

THE COURT: And Mr. McDaniel, hold on just
one second. Let me make sure. Let's go off the
record for just a second.

(OFF THE RECORD.)

THE COURT: Let's go back on the record.
As I say, we're here today over the delta between the
amount that I have approved to date and the amount
requested. So Mr. McDaniel, if you would, please,
sir, give me your argument as to your entitlement to
the delta.

MR. MCDANIEL: Commissicner, I've got a
stack of documents, and if you want to, I'll be glad
tc be put under oath just to make my comments --

THE COURT: You're an officer of the
Court, sir.

MR. MCDANIEL: Okay. The 42 years that
I've been practicing law, this the first time I've
ever had a fee contested. And I would likely note
for the record in particular, I don't know if you saw
the letter from Pam Cartee.

THE COURT: I have.

MR. MCDANIEL: And Pam Cartee is a

wonderful person and Judge Milling and I were proud

SKYLET KEAN (B03)609-0134
fctpameaol.com
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to represent her and she's most appreciative. Like I
said, the first time -- I've had two calls from
Commissioners in the past in reference to a fee andg
one was just simply -- it was a very weird situation
and all he asked me to do was he said, Preston, would
you mind write me explanation because you represented
the mother of two kids everybody agreed to and you
increased the compensation rate by $200 a week when
you got involved. &And the contest was over that they
didn't want to pay the mother. They wanted to pay
the two kids their half, but they didn't want to pay
the mother's half. And so would you just mind send
me an exXplanation of how you got to the fee which I
did. But outside of that, I've never had -- I've
never contested. I'll say probably I was more hurt
by this s%tuation than anything else.

But anyway, I would submit to vyou,
Commissioner, I!'ve got a stack of documents. We
tried to stay in regular communication from the time
that the fee petition was submitted. A new paralegal
submitted the fee petition. And I noted one thing on
it on the bottom, the fee -- the 61 is written weird
in that it says what the claimant will receive.

You know, everybody struggles with should

we put in there, you know, what's the final amount or

SKYLET XEAN (803)609-0134
fttpam@aol.com
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what is the total amount that the claimant received.

And in this case we recorded -- and I do an
explanation, I don't know if you notice or not, but
my fee petition -- my itemized disbursement statement

was used by the Commlssioners back 1990s as the
example to be passed around to the entire bar for
disbursement statements for when we started after we

passed the regulations. and I have always felt

like -- I've always done an itemized disbursement
statement to my clients. But, however, mine was used
as an example. And I try to be as fully explanatory

as I can on there and would submit that. Aﬁd I'll be
glad to pass these up and make them part of the
record. A lot of them are at the appropriate time.
But basgically the defendants after the
award was made drug this case out for a long time.
As you know, they drug it out a long time before the
final award was made. And in the final award you
found that she had -- that Pam had reached maximum
medical improvement on October 2nd -- I mean, 12th of
2016. The final award was not entered until
April 13th of 2017 which they appealed te the Full
Commission and the Full Commission award did not come
out until October 17th.

S50 we have from the date of maximum

SKYLET XEAN {803)605-0134
fettpam@aol.com
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medical improvement and from the date of the award.
And then, of course, you can see October 17th is a
Full Commission date. They didn't pay us until after
the 230 days had run to the supreme court. I

didn't -- we just let it go because the State
Accident Fund finally paid us the commuted value.
They should have paid us the 10 percent penalty, but
we didn't raise that. We just let it ride.

But, however, my fee petition or the fee
petition of Mr. Milling and I, which I do an
itemized -- I always explain to a client. I want
them to understand. And so I did an itemized letter
to Pam explaining what the fee and how it was in
accordance with the regulations and all that. And
I'm going to pass up -- I know you've got the book,
but I'm just going to pass up the regulation.
Actually, an attorney can charge up to 33 percent of
the entire compensation awarded or the settlement.

But under {C) which is applicable in this
case under, under (C} if you obtain an award, if you
get temporary total in place, then after that -- it
says after you're entitled to -- an attorney secures
payment of permanent disability later, the attoxrney
may charge, according to these regulations, up to neo

more than 33 percent of the settlement or award. And

SKYLET KEAN (803)609-0134
fttpam@aol.conm
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in this case it was an award by Your Homor.

As you know in reference to any permanent
partial disability award in reference to the leg or
it's the date of maximum medical improvement. It's
when things transition from temporary total
disability to permanent disability.

I've got a copy of the case law on that
just for Your Honor's edification, but that has
always been the way that we have calculated our fees
in a case. And accordance with like I said for 42 --
I've been practicing before the Commission since
1384. So, Skylet, how long is that? Thirty-six
years. But clailmants' attorneys have always
calculated our fee based on the date of when it
transitions from temporary total, or other words,
maximum medical improvement. Sometimes the
Commigsioners don't make a decision on maximum
medical improvement and just date it from the date of
the -- you know, the date of the award. But,
however, in this case that's become such a magical
term.

Matter of act, the State Accident Fund is
the only group that I know of that has raised, well,
we don't have a statement of maximum medical

improvement, Commissioner. I think you and I have

SKYLET KEAN {803)609-0134
fttpam®@aol.com
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heard that a couple of times that delayed hearings
and settlements and everything else. Because even
though the doctor said the person is totally and
permanently disabled and they didn't use those
medical words maximum medical improvement.

But, however, that's the way we've always
calculated. That's what the law provides for and the
regulations are in accord with that which is from the
date of the award. The award in this case was from
October 12th. And on my itemized disbursement
statement. ..

Another thing, too, I want to point out,
When I got involved in Pam's case they wexe paying
her $426 a week and said that that's what she was
entitled to based on her salary. I immediately
looked at it and said, well, you know, they're not
including everything that the court repoxters get in.
And I got a copy of and they then -- one of the few
things they agreed to was after mediation they
agreed, okay, we'll increase the compensgation rate to
$698, the maximum compensation rate. So for a period
cf 500 weeks Pam got the maximum compensation rate
increased from over $246 whatever it was over $200.
S0 1n other words, based on our representation alone

we increased her compensation by $100,000. Now, of

SKYLET KEAN (803)609-0134
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course, we took some of that. We would have been
entitled to an award for all of that, but we only
toock it at partial,

Now, the second thing 1s 1s that then on
the itemized disbursement statement we listed the
date of -- we listed the final payment on there as
what was going to be disbursed at that time which was
$179,000. But when you combine the payments after
the award from the date of the award which is the
date of maximum medical improvement through the day
that they finally paid us, Pam received over $250,000
in compensation and we based our fee -- actually,
it's really funny. I based the fee on our estimation
of commuted value and that's why one little thing
reads funny in the disbursement statement in that I
say that we were actually entitled to a fee of
$73,427.78, but we only request $73,094.45.

Because when the State Accident Fund
calculated it and Sarah Sutusky calculated, they came
back moxe than I had calculated. But we had already
submitted so that's -- John and I -- I told John and
John had that. They aren't here today. Pam would

have been glad to be here, but they're both actually

out of town on vacation. Pam is with her husband and
John's out of town on vacation, too, He's sort of
SEYLET KEAN {(803)609-0134

fttpam@aol.com
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slowing back.

But the 73,000 is based on the value of
the award at the time it was made. B2And I set that
out in the thing. When you add in the 59 weeks of
paid under the award after the date of maximum
medical improvement through the date that we were
pald and then you add that to the amount, the
residual lump sum that they paid us, then that was
the basis for the fee which is in accordance with the
regulation and the statute and case law.

And in addition to that -- and we took
nothing else in reference to -- Pam is a wonderful
lady. She didn't deserve to be treated like she did.
It was an honor representing her. I think -- you
know, I told her in a private email that when she
wrote her letter which I did not ask her to write.
She stated that -- you know, I told her it brought
tears to my eyes. You know, there are a lot of

lawyers out there have made a lot more money than me

and I always say -- it's really funny. But my law
clerks have got more money than I have. But I tell
one thing, I sleep -- I sleep well at night. And,

you know, sometimes I'm not the most favorite person
over here particularly lately, but I will not -- I

will not back off from anybody in defense of my

SKYLET KEAN {(803)609-0134
Ettpam@aol.com
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client. These injured workers have had their lives
destroyed and I will do everything I can for them. I
have never requested one dime which I was not
entitled. And I like I said, I think I was -- I'm
more hurt by this than anything else. Anyway, the
thought that somebody would think that I would charge
the claimant is -- hurts me to my core.

That's my case, Commissioner. 1I'll be
glad to hand these documents up. If you've got any
questions, I'll be glad to answer them.

THE COURT: If you want to hand those up
and we'll let Skylet just mark those as an exhibit.

(CLAIMANT'S EXHIBIT NUMBER 1 WAS MARKED FOR
IDENTIFICATION.)

MR. MCDANIEL: While these were in the
record, a lot of those are the emails between Kellie
and -- another thing, too, not in your defense but in
Kellie's, this all happened at Christmasgstime when
we're all trying to -- I always say that all the
lawyers, the Commission and everybody else out there
is trying to do too much work in three weeks.
Because, really, you take Thanksgiving. You take the
two weeks around Thanksgiving. It's dead. Then
you've got really two weeks before everybody starts

taking off for Christmas. So the last two weeks of

SKYLET KEAN (B03)609-0134
fttpameacl.com
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Christmas. So you really got three or four weeks
that you're trying to do too much work in. Everybody
ls trying the end of the day. Everybody is trying to
get in everything paid, the tax at the end of the
year and all that kind of stuff and all the claimants
are trying to get the money before Christmas. And,
of course, that's a Godsend in and of itself that we
can just submit them where they'xre represented by an
attorney is approved as soon as it's stamped in. We
hand-walk a lot of stuff over. I actually hand-walk
gome stuff over from lawyers around the state.
They'll send stuff in. We'll bring it over.

But, anyway. But, you know, all this
happened during that time and we all have personal
things going on, you know, that we don't know about.
Anyway, I have nothing else. Commigsiodoner, I'll bhe
glad to answer any questions that you've got.

THE COURT: I don't have any questions for
you. Mr. McDaniel, I want you to know from my
perspective that this is not a matter of me thinking
that you are trying to request something that I don't
think you're entitled to under anything other than
I've just got to in my review of the law. What I've
approved 1s what I felt at the time you were

entitled. But I want to take what you've told me

SKYLET KEAN (802)609-0134
fttpam@aol. com
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today and what you've handed up and look at it again
to see if there is a misinterpretation on my part or
something I have missed. But I want to assure you it
is absolutely nothing personal in this on my part at
all.

MR. MCDANIEL: I didn't wmean to imply it
was personal,

THE COURT: And you didn't. I just want
to make sure that you understand that. I have great
respect for you and am always happy toc see you every
time you come,

MR. MCDANIEL: You know, it can be -- in
other words, i1t was personal to me. Not just --

THE COURT: Well, I understand that. But
I would hope you wouldn't feel that way.

MR. MCDANIEL: By the way, Commissioner, I
want to note one thing, tooc. 2Also, it looked like to
me that you based the fee at the time that the -- out
of the amount of the final award which was only made
after they -- and so what we would be saying would
be, okay, a claimant's lawyer repregsents hies client
and sustains the case on appeal, but he's not
entitled to -- he's entitled to a lesser amount.

Like I just -- the Clemmons decision.

Okay. For example, I've represented Tommy Clemmons

SKYLET KEAN (803)609-0134
fttpam@aocl.com
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Since 2012. I never got paid a dime until even after
tens of thousands of dollars of costs. You know,
I've got a case in the supreme court right now that
they've appealed all the way up to the supreme. I
won it all the way. I've never been pald a dime. I
represented that gentleman since 1999, you know.

And, you know, that will be saying, okay, well, you
obtained a total and permanent disability awaxrd where
they're only claiming wrist. They're only
responsible for that. And then they appealed that to
the Full Commission. They appealed that to the
circuit court or court of appeals now. And they

are -- you know, the ¢laimant's attorney is now only
entitled to a third of the residual lump sum that
they pay them even though the claimant has benefited
from the attorney obtaining.

And I just note that because it looked
like that that's what the attorneys' fees was based
on was the award at the time of Full Commission
decision out of the final lump sum payment that was
made., But anyway, I just note that. I'11 look
forward to hearing from you.

THE COURT: All right. Thank you so wmuch.
That concludes this proceeding.

(WHEREUPON, THE HEARING WAS CONCLUDED AT 10:29 A.M.)

SKYLET KEAN (B03)605-0134
fttpam@aol.com
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

I, SKYLET KEAN, COURT REPORTER AND NOTARY
PUBLIC, FCR THE STATE OF SOUTH CAROLINA, DO HERERY
CERTIFY THAT SAID HEARING TRANSCRIPT IS A
STENOGRAPHIC REPORT AND WAS TRANSCRIBED THROUGH
COMPUTER-AIDED TRANSCRIPTION; THAT THE FOREGOING

TRANSCRIPT CONTAINS A TRUE RECORD OF SAID HEARING.

I FURTHER CERTIFY THAT I AM NEITHER ATTORNEY
NOR COUNSEL FOR, NOR RELATED TO NOR EMPLOYED BY ANY
CF THE PARTIES CONNECTED TO THE ACTION, NOR AM I

FINANCIALLY INTERESTED IN THE ACTION.

WITNESS MY HAND AT COLUMBIA, SOUTH CAROLINA,

THIS 19TH DAY OF FEBRUARY 2018.

SKYLET KEAN, COURT REPFORTER
NOTARY PUBLIC FOR THE STATE OF
SOUTH CAROLINA

MY COMMISSION EXPIRES: 07/30/2024
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STATE OF SOUTH CAROLINA
BEFORE THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
WCC No. 1307922
Pamela Cartee,
Claimant,
V.
5C Judicial Department,
Employer,
and

SAF,

Carrier/Defendant.
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FULL COMMISSION HEARING

de ok % ok bk vk

Menday, September 19, 2022
1:33 p.m. - 1:45 p.m.

The Full Commission Hearing was heard before
Commissioners T. Scott Beck, Melody L. James and R.
Michael Campbell, at the Workers’ Compensation
Commission, 1333 Main Street, Suite 500, Columbia,
South Carolina, on the 19th day of September, 2022,
before Travis McLeod, Court Reporter and Notary

Public¢c in and for the State of South Carclina.

¥

f 3 CREEL COURT REPORTING, INC.
@ 1230 Richland Street / Columbia, SC 29201
N (803) 252-3445 / contact@creelreporting.com
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APPEARANCES

Preston F. McDaniel, Esquire
McDaniel Law Firm

1315 Elmwood Avenue

Columbia, South Carolina 29201
Pro Se

John M., Milling, Esquire
Milling Law Firm

2910 Devine Street

Columbia, South Carolina 29205

Pro Se
INDEX
APPELLANT'S PQSITION: PAGE :
MR. MCDANIEL. . . . . + v v v v « w v v o v v . . 3
Certificate . . . . . . . . . ., . . . « . . . . . 13
EXHIBITS

{(There were no exhibits marked during the hearing.)

STIPULATIONS

It is stipulated and agreed that this
deposition is being taken pursuant to the
Administrative Procedures Act and the South Carclina
Rules of Civil Procedure.

1230 Richland Street / Columbia, SC 20201
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CARTEE V SC JUDICIAL DEPARTMENT 3

COURT REPORTER: This is Monday, September 19%th,
2022. This is South Carclina Workers'
Compensation Case Number 13079%22. This is the
case of Pamela Cartee, Claimant wversus South
Carolina Judicial Department, Employer and SAF,
Carrier. This is an attorney fee dispute., The
appellants are Preston McDaniel and John
Milling. The Respondent 1i1s Pamela Cartee.
Each side 1s allowed 10 minutes for oral
argument and the appellant three minutes in
reply. You are requested to argue the grounds
0f exception and stay within the record.

COMMISSIONER BECK: All right. Before we dget
started, I'll note for the zrecord that Ms.
Cartee was in fact served notice of this
proceeding and is not present here today. Mr.
McDaniel, you have 10 minutes, sir.

APPELLANT'S POSITION:

MR. MCDANIEL: And, Commissioner, before we gets
started if you don't mind, also it's Ashley --
our ex parte petition to ask for review by the
Commission of our -- the portien of the
attorney's fees that were not approved --~-

COMMISSIONER BECK: Right. That's why I had him

mention that after he called ---

1230 Richland Street / Columbia, SC 29201

“@ CREEL COURT REPORTING, INC.
= (803) 252-3445 /contact@creelreporting.com
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CARTEE V SC JUDICIAL DEPARTMENT 4

MR. MCDANIEL: Right.

COMMISSIONER BECK: --- the caption.

MR. MCDANIEL: And by the way I already told the
attorney, I appreciate her notifying -- the new
staff attorney y'all have is quite some nice
lady. And she notified, of course, the other

defense lawyers, but they were not involved.

This has nothing -- and it's not really a fee
dispute. 1It's -- I would like to caption it as
a fee disagreement in reference to

interpretation. We're here to argue really one
question, but as I put in my petition for a
hearing I had a proposal. I think that having
read over and over again the original Full
Commission Decision as you recall, even out of
the four -- the seven -~ the six Commissioners
that heard the appeal, four thought the date
should be one day and two thought the date
should be another day. BAnd I think' that just
points out that what I really think I hear the
current Commission saying is that just like in
a determination of maximum medicql improvement
and a credit, you know, within the evidence
presented to you each one of you at every time

that issue comes up you hear a case, you make

1230 Richland Street / Columbia, 5C 29201

1'%@}. CREEL COURT REPORTING, INC.
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CARTEE V SC JUDICIAL DEPARIMENT 5
an award, and the defendants are entitled to a
credit or not entitled to a credit. You pick
various dates within the award to pick what
date on which that credit will apply.
Sometimes it's back +to the date that the
defendants filed a 21. Like sometimes they'll
wait maybe a year and they'll file a 21, and
you'll date it back to then. Then there's
sometimes maybe three different dates Dby
doctors finding maximum medical improvement.
And you'll decide which one in your opinion as
the fact finder is the one that shcould apply in
reference to the date of maximum medical
improvement back to which the defendants get a
credit. Sometimes you decide that based on the
evidence presented to you the c¢laimant has
reguested a -- more medical attention, and you
decide that based on the facts presented to you
that day that they're not entitled to a credit.
But in vyour ocpinicn he's reached maximum
medical improvement and you .make the award
effective as of the date of that decision. 8o
I think from what I see and what I read, I
believe that the Commission is going to

exercise that same discretion. And so our fee

1230 Richland Street / Columbia, SC 29201
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CARTEE V SC JUDICIAL DEPARTMENT 6

petition was filed on the basis of our
understanding, and the same fee petitions that
I had filed for years, okay? And so if the
Commission wants to change its policy, there
are Supreme Court and Court of Appeals
decisions on this, I'm not going to gquote it
to y'all, but I know y'all take me at my word
at that. That in other words if you decide
that you want to change the =-- prospectively
the application of the fee petition, that you
need to give the parties notice of that. And
all that means to me is that, you know, from
now on you can eXercise that discretion. And
what I would ask you to do, like I said, first
a8 a proposal is to do the same thing the
Supreme Court and Court of Appeals, Circuit
Court and this Commission I think on occasion,
but particularly the Supreme Court and Court of
Appeals do, they'll say, okay -- in reference
to emails they made this decision in the email
case, They said, okay well we understand
you're concept of notice and where they come
from, and you submitted this under that basis.
So we're gonna change it now prospectively.

But for this case we're gonna grant this

1230 Richiand Street / Columbia, SC 29201

J(j CREEL COURT REPORTING, INC.
tr (803) 252-3445 /eontact@creelreporting.com
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CARTEE V SC JUDICIAIL DEPARTMENT 7

apreal, or we're gonna allow this to go forward
or 'whatever it is. And I would ask you to
consider doing that in this case. In other
words if that is what y'all are truly saying at
your discretion to pick a date, that in some
cases yes it should be awarded back to the date
of maximum medical improvement. Other times it
should be awarded back to a certain date. At
times Commissioner James, I think Commissioner
Taylor said it should be to the date of the
Full Commission Award. aAll right. 50 you
know, because it would give -- it would allow
you the discretion I think 4is what you're
actually saying, what I hear you saying. Now
as to the actual fee petition we submitted I
would submit to you I have no idea where any
interpretation came from other than what I
submitted the fee petition on. The case law
provides that in reference to Workers'
Compensation in one of my cases actually in
1999 that the date of maximum medical
improvement is the date that the case
transiticons from a temporary disability awarxrd
te a permanent disability award. S0 on the

date of maximum medical improvement the award

4‘: : CREEL COURT REPORTING, INC.
@ 1230 Richland Street / Columbia, SC 29201
- (803) 252-3445 /fcontact@creelreparting.com
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" CARTEE V SC JUDICIAL DEDARTMENT — 8

the Commission makes, that is the date that
that permanency award attaches. That is
exactly in accordance with the regulation that
says that when an attorney obtains a permanent
disability award for the <claimant, he 1is
attorneys fees is up to a third out of that
award. Now the guestion then becomes just like
credit issue, if you're gonna give credit back
you could only give credit back  on the basis
that that's the date that the permanent
disability award attached. So I'm asking vyou
to -- you need to apply that same criteria to
the approval of attorneys' fees. That is also
directly in correlation with not only the
regulations, not only the case law, but it's
also in accordance with the Supreme Court
decision on when the award attaches. In Case
versus Hermitage Cottonelles, case actually
reviewed five or four different cases that had
come Dbefore the Supreme Court under various
factual scenarios. One factual scenario
involved the situation where the Com- --
Hearing Commissioner made the award and said
the award attached at this particular date.

And then that was appealed to the Full

1230 Richland Street / Columbia, SC 29201
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CARTEE V SC JUDICIAL DEPARTMENT 9

Commission, it was appealed to the Circuit
Court and on up to the Supreme Court. And the
Circuit Court ordered them immediately to pay
after the Full Commission award, they ordered
them to pay back to the date of the original
award by the Hearing Commissioner. WNeow another
case scenario was the Hearing Commissioner
denied the case but the Full Commission awarded
it. And in that case the Circuilt Court ordered
them to pay back to the date that the Cire- --
the Commission, Full Commission attached the
award. And I think in that case, I'm not
totally sure about this, but Lif I remember
correctly the Full Commission actually awarded
months before the Full Commission hearing, and
the Full Commission award. And the Supreme
Court ordered -- in that case they affirmed
that they had to pay the back-due money in a
lump sum during the pendency of the appeal they
continued to make weekly payments during the
rendency of the appeal. ZA&ncther one, both Full
Commission and the Circuit Court awarded.
There were four different scenarios. But the
basis of all that is to say that the Supreme

Court said that the date of the award that it

1230 Richland Street / Columbia, SC 29201
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RTEE V SC JUDICIAL DEPARTMENT 10

attaches is the date upon which the award is
made. And so our fee petition was submitted on
that basis. I truly believe in looking back at
this there were two other factors that caused
us all to be here today. One was the Christmas
holidays. Our fee petition was submitted on
December the 9th right before the Christmas
holidays, and I believe that just with holidays
and all that I was not -- could not get to see
Commissioner McCaskill to see what kind of
questions he had. I believe firmly that had we
had an opportunity to talk as I have talked to
several of you in the past about if vyou had a
question on something I submitted. And you
approved it after you know, not me talking you
into it, but you know you understood what we
were doing. And you understocod what the fee
was based on. The other thing is I had a
paralegal that was with me for about a year.
My chief paralegal had left me for a while and
then saw the wisdom of she needed to return.
But anyway it was during that time that this
young paralegal completed the fee petition.
And when she putting in -- when we put in the

weekly payments she actually put in TT paid

1230 Richland Street / Columbia, SC 29201
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CARTEE V SC JUDICIAL DEPARTMENT ' 11

from such and such, I filed an amended once I
caught it about a month or so later after
Commissioner McCaskill would not approve it.
I then went back and I filed the amended, which
y'all have, but showing that we were claiming
the fee from the date of the award in

accordance with the Supreme Court decision and

case law and the regulations. The only other
thing I would ask you to consider is -- well
not to consider, but is that -- I think that

everyone of you up here have approved fee
petitions for me in the past identical to the
one that's submitted in this case.

(Alarm goes off.)

MR. MCDANIEL: And so I'm just gonna shut up. I
really den’'t have anything else to say. If
y'all have any gquestions of me I'd really love
te hear them this time around and hope we can
work this out.

COMMISSIONER BECK: Any questions of Mr. McDaniel?
I don't have any.

COMMISSIONER CAMPBELL: I don't, no.

COMMISSIONER BRBECK: All right. That'll c¢onclude
this proceeding. Thank you, sir.

(There being nothing further, the hearing concluded

1230 Richland Street / Columbia, SC 29201
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“at 1:45 p.m.)

12

©

CREEL COURT REPORTING, INC.
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Froudly representing injvred workers
for aver 30 years.
Prestoo P, McDanl] Tilzphone (800) 7717211

Matthew Robextson Facsimile (303)252.0709

December 8, 2017

Deborah Backman, Claims Dept.

SC Workers' Compensation Commission
Post Office Box 1715

Columbiz, SC 29202-171%

RE: Pamela Cartee v. 8C Judicial Department
Wwee # 1307922

Dear Dehbie:

This is an awarded case and after Appeal we requested and the
State Accident Fuwid agreed to pay the residual balance and we
have disbursed to my ¢lient.

Attached ie the Forxm 81, 61a, the itemized Disbursement
Statement and the Order approving attorney’'s feeg and coste,
along with the required number of copies for approval by
Commissioner McCaskill and a self-addressed stamped envelope to
return a copy to us. I have also attached a copy of the award so
that this matter may be forwarded to the Commissioner McCaskill
for approval. I hope this is sufficient for filing this request
for Approval of our Attorney Fees and Costs and I look forward to
receiving Notice after Commissioner McCaskill‘g approval, If
anything elee is needed Please let me know.

Bincerely youra,

Preston McDanlel
Attorney at Law

FFM/Bmk
Enclosures

ec: John Milling
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DISRBR O SEMENT STATE ENT
—_— —

RE: Pamela Cartee v. SC Judicial Dept.
WCC File No. 1307922

I. Receipts:
T Total Compensation Paid: $339,771.44

Check # 1037482-Commuted Value 12/1/17 $179,077.14

IT. Attorney's fees, costs and disbursements:

Attorney's Fees: Preston F. MeDaniel ($73,094.45)
John Millings

[Fee Based on Award PTD/MMI Date 10/12/16
[TTD paid from 10/12/16 to

[12/1/17= Approx 59 weeks x $698.41/CR=
[$41,206.19; Commuted Value (12/1) =
[§179,077.14 + $41,206.19= $220,283.33

[ Total Value of PTD Award=5220,283.33
[Actual Fees =573,427.78

[Requested =573,094 .45

LW | | S PR T T

Advanced Costg: Preston F. McDaniel:

Previously Reimbursed/Approved from Lump Sum
Of TTD Underpayment (Reimbursed)

III. Net Proceeds to Client after disbursementsg: $105,982.69

Reviewed and submitted by:

Client certification and gtatement:

I hereby certify that T have received a copy of the Statement
of Disbursements and that T have reviewed and understand the
same: I further understand that any other outstanding costs
and non-authorized mediecal éxpenses are my sole responsibility.

OB pee e Dt

Pamela Cartee

Dated this W‘ day of j}c‘gmb,a/g_ ; 2017
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wee: ¢ 1307922
South Carolinz Workers’ Compensation Commi. .on Cartier e #°
1612 Marlon Street m g ——
Post Office Box 1715 Carrier Code #: .
Columbia, South Carolina 29202-1715 .
Employer FEIN #:
803-737-5723 Py —
Claimant's Name: Pamela Cartee Employer's Name: SC Juditial Department
Address: Address: 1015 Sumter Street _ S
City: _ Hartsville State: _SC_ Zip: City: _ Columbia _ Stater _SC  Zip: _ 2970
Home Phone: | ) - Work Phone:  ( ) Insurance Carrler: State
: = Accident
Fund
Preparer's Name:  Preston F. McDanlel Law Firm:  McDanlel Law Firm Preparer’s Phone #; "(803) 771 - 7211

Date Attorney Was Hired: 3726714

Compensation Rate;

Date of Injury; 5]1_}13

Does this conclide the case? B Yes [J no

PLEASE CHECK AND COMPLETE ONLY ONE: (A, B,CorD)

BA. R.67-1205C does not apply to the facts of this case. A 33 %

[0 B. The subsection of R. 67-1205C applicable to this claim is ©(__) Afeeofs

.
.
A
T

fee of the award or settiement (excluding medical costs) and the costs of this actiSr_u, as
shown by the attached Settiement of Costs, are requested for approval.

is requested for approval based on the following:

Date of first impairment rating or offer of settlement:

Impairment Rating given and/or Settlement amount offered prior to date attorney hired:

Impalrment Rating given and/or Settlement amount cffered gfter date attorney hired:

Authorized Health Care Provider's Name:

3 C. Admitted Death Craim - $2,500.

03 D. Admitted Lifetime Compensation Clalm - $2,500.

I certify that this form and the attached Statement of Costs are
accurate,

% 7

Date /"~

1 agree to pay my attorney the fee and costs stated. I understand the fee and costs are pald out of my compensation and I understand how

much money I wiil receive after I pay my attorney.

Cme0a & Cuta

Client,

Summary
Total Amount of
Compensation $339,711.47
Attorney’s Fee _5$73,094.45 (Final Award)
Costs Relmbursed from 1% Award
Total Fees and Costs _$73,094.45
Client Will Receive $1Q5,982.69

Dere ooer 7., Aol

Date

A Statement of Costs must be attached befare costs ray be approved. File this form In duplicate with the Claims Department. Enclose a self-addressed,
stamped envelope, For further Information, refer to R.67-1203, R.67-1204, R.67-1205, R.67-1206 and Rule 1.5(a), RPC Rule 407, SCACR.

WCC Form # 61
Revised 7/08

61

ATTORNEY FEE PETITION
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South Carolina Workers’ Compensation Comni on
1333 Marion Strest

Post Office Box 1715

Columbia, South Carolina 29202-1715
B803-737-5723

weey T #: 1307922
Carrler Fue #: -
Camier Code #:
Employer FEIN #:

Claimant's Name: . Pamela Cartee

Employer's Name: sC Judldal Department

Address: i Address: 1015 Sumter Strest _
City: Hartsville . State: _SC_ Zip: City:  Columbla - State: _SC _ zi: 29201
Home Phone: Work Phone: Insurence Carder: State Accident Fund

Preparer’s Name:  Preston F. McDanfel Law Firm: ~ McDanlel Law Firm Preparer’s Phone #:  803.771.7211

Please address the following factors in requesting attomey fee approval.

(A)

(B)

©

(D)

(B)

(F)

(G

The time and labor required, the novelty. and difficulty of the questions involved, and the skill requisite to pertform the
legal service properly:

We represented Ms, Pam Cartee since before March 2014, when Mr. McDanie] was associated by John Milline
to continue representation of Ms. Cartee. This is a contin; ency fee case and these subsections under the Rules
concerning determining.a reasonable fee do not apply. However. hundreds of hours have been spent-on this
case by the attomeys and staffs over the 3 & 3/4 years that we have represented Ms, Cartee. The results
indicate the skill necessary to properly set this case u ) to obtain the benefits now and in the future for Ms.
Cartee including the award for total and permanent disability with accompanied lifetime medical benefits for all
casually related problems under the highly contested fight to such care by local treating physicians,

The likelihood that the acceptance of this particular employment precluded other employment by the lawyer;

As to Mr. McDanie! this section does not applv as the Claimant’s attorney: practices almost exclusively in
Tepresenting injwred workers in workers’ compensation cases. However Mr. Milling is a trial litigator and this
case has interfered with his practice in reference to other litigation for his other clients,

The fee customarily charged in the locality for similar legal services:

The fee is in accordance with the customary fee charpged in the area which is a 1/3 contingency fee plus costs
and is subject to the contract entered into between the Claimant and the attomeg_ﬁ[s').

The amount involved and the results obtained:

While this subsection does not apply to continpency fee contracts, see attached Disbursement Statement
wherein the claimant’s increased the claimant’s compensation rate by almost $300 and then obtained her an
award for total and permanent disability with entire compensation value of over $336,000. The fee request is

only based on the value of total and permanent disability at the time that the claimant was determined to be
entitled to PTD award and MMI.

The time limitations imposed by the client or by the circumstances:
Not applicable and no time limits were imposed by either the client or the circumstances,

The nature and the length of tha professlon.al relationship with the client:
We have represented Ms, Cartee as noted above for 3 & 3/4 years.

The experience, reputation, and ability of the lawyer-or lawyers performing the services; and
While this section does not apply since this is a contingency fee contract based on the customary charpe in the

locality. Mr. McDaniel and Mr. Milling have beén practicing law for over 41 years and Mr. McDaniel has

more Degisions in the SC Court of Appeals and the SC Supreme Court in the area of workers® com ensation

than any other sinple practicing lawyer, Mr, McDaniel s a past President of the SC Trial Lawyers Association
and is past Officer and continuing Board Member of the IWA (F/K/A — SC Claimant Lawyer Association). Mr.
Milling is a former Circuit Court Judpe and trial litipator who has resided aver hundreds of trals. Mr.
McDaniel and Mr., Milling have represented thousands of eople in workers® compensation matters and our
reputations in workers’ compensation and civil litipation speaks for itself,
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(H).  Whether the fee Is fixed or contingent:: '
This is a contingency fee of 1/3 plus vusts, which is in accordance with the cuswimary charpe for representation

of an injured worker in workers’ compensation matters and is pursuant to the Repulation.

See R.67-1205 and Rule 1.5(a) of the Rules of Professlonal Conduct, South Caralina Appellate Court Rule 407, N

WCC Form # 61A 6 1 A ATTORNEY FEE PETITION
Revised 10/07 . SUPPLEMENTAL INFORMATION
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BEFORE THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

PAMELA CARTEE, )
)
EMPLOYEE/CLAIMANT )
)
) ORDER
vs, ) APPROVING
) ATTORNEY’S FEE
) WCC File No.: 1307922
SOUTH CAROLINA JUDICIAL )
DEPARTMENT )
)
and )
)
STATE ACCIDENT FUND )
)
CARRIER/DEFENDANT )

After review of the record in the above captioned matter and the controlling legal
standards for the award of attorney fees and costs in workers’ compensation proceedings
under S.C. Reg, 1204-1207 and Rule 1.5(a) of the Code of Professional Conduct, I find
the attorney’s fee of*$73.094.45 and costs of N/A in this matter to be reasonable and
hereby approve fees and costs as set forth herein.

AND IT IS SO ORDERED.

Date:

COMMISSIONER
SCWCC
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121212047 hitps:iiwecprogress.sc.gov!  “prod.wsc/RepPrivate. html?Sessionld=knlJVbefXiPpP* “P6136&Reportid=1

Select Option: iWCé#m—- -—_- _;: Attorney/Carrier: Al o
‘Preston F. McDaniel
WCC# SSN: 'Matthew C. Robertson i
Date Range: I - .' i v
Status Group: TN
l Submit I Cancel i
This information is subject to change and is not to be considered Official Notice from the SC Workers'
Compensation Commission,

SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
Report run: 12/12/17 15:16
Report Criteria: WCC#: 1307922

Click WCC# for More Information

Attorncy for

' i Atforney for '
—WCC # Capﬂu?n I D/0oa1 Carrier Defendant ClnlmZnt Status
1307922 yPamela O Cartes -[|03/01/13 {Statc Accident Fund  [|Sarah C Sutusky Preston F. McDaniel  {j12/12/17 Form 19 Received
VE. 8C ' P.0. Box Willson Jones McDaniel Law [|12/11/17 Attorney Fee Petition
JUDICIAL 102100 Carter & Firm Sent to Comm. for Approval
DEPT. . Columbia 8C 2 Baxley, P.A. 1315 Elmwood|[12/11/17 Attomey Fee Petition
9221 3600 Forest Ave. Received
bjthompson@s Drive, Suite Columbia SC 2((10/17/17 Order Served
af.sc.gov 204 9201 09/21/17 FC Ordet Assigned
(800) 521- COLUMBIAS preston{@pine |09/08/17 Form 18 Received
6576 C 29204 dlaw.com 09/07/17 Order Assigned to be
scsutusky@wjl (803) 771~ Written
aw.net 7211
(803) 227- JOHN M
2885 MILLING
Erin Farthing ATTORNEY
State Accident AT LAW
Fund PO Box 519
FO Box DARLINGTO
1021G0 N SC 2953232
Columbia SC 2 16
9221 johnmilling@h
EFarthing@saf)| ellsouth.net
SC.E0V
(803) 896-
5892

hHps:/Avccprogress.sc.goviwecprod. wse/RepPrivate.htmi7Session Id=kn|JVbclePP?2_S§36&Report|d=1



Sabrina Kelley

From: Lindler, Kellie <kfindler@wcc.sc.gov>
Sent: Monday, December 18, 2017 10:25 AM
To: Sabrina Kelley

Subject: RE: Pam Cartee 1307922

Sure, it has not been approved yet. Commissioner McCaskill has heen running around all morning and hasn’t had a
chance it sit down in his office yet!

From: Sabrina Keltey [mailto:sabrina@pfmcdlaw.com]
Sent: Monday, December 18, 2017 10:23 AM

Te: Lindler, Kellie <klindler@wec.sc.gov>

Subject: RE: Pam Cartee 1307522

HI Kellie:
Can you check on the Pam Cartee fee petition approval for us?

& Also, Preston requested that Block & McCoy get reset for a later date in Jan. Can you also check on that {only reason i
ask is our PHB are due tom)

Thanks,

Sabrina M. Kelley, Paralegal to

Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Ave

Columbia, SC 29201 .
Telephone : (803) 771-7211

Fax : (803) 252-0709

'
CONFIDENTIAL COMMUNTCATION: The infonnation contained b iliis message nay conlain leglly privileged and confidential infsnation intended otly for the uae of te fndividual or
entity named abave. IT e seader ol this message is not the intended vecipient, you sre berchy otilied that any dissesninarion, diskributivn or duplicarion of this Lansasission is strictly prohiliiled, If
yan lesve received this comamnication in eror, please notify s by telephone or email inmediaely and retns the original message W us o deatroy al! prnted and elearoiic copies. Netling in
his cransnistion i intended to be an cleeronic signatun n6r 1o congilute an aprremenl ol any kind under applicable v unless otherwise expressly indieated. Intenrional interooption ar
dliseeniinatinn of elertranic mafl nol belouging tr you oy viclae federal or sate law,

From: Lindler, Kellie [mailto:klindler@wecc.sc.pov)
Sent: Friday, December 15, 2017 9:17 AM

To: Sabrina Kelley <sabrina@ pfmcdlaw.com>
Subject: RE: Pam Cartee 1307922

No, ma’am, Commissioner McCaskill has been in hearings in Goose Creek this week. He will be in the office Monday
though.
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From: Sabrina Kelley [mailto:sabrina@pfmcdiaw.com)
Sent; Friday, December 15, 2017 8:52 AM

To: Lindler, Kellie <klindler@wec.sc.pov>
Subject: RE: Pam Cartee 1307922

Good morning Kellie:
Was this approved yesterday

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

McDaniel Law Firm

1315 Eimwood Ave

Columbia, SC 29201
Telephone : (803) 771-7211
Fax : (803} 252-0709

CONFIDENTIAL COMMLENICATION: “Ihie infonnation vontained in this mussiyge imay contiin legally privileged snd confidential information intentded oy for the use of the individual or
critity named nbave, 17 the reader of this message is wot he intewded redipient, you ane herchy notified that suy dizsemination, distribuion or duplication of this transmission is strivtly prohilvited. If
ynus lave neceived this conummieation in error, please antify us by teleph or vunail inunediately and retsr the odginal imessage b us or destroy all panled nnd electronic copies. Nothing in
this unnwiniasion is ntended to be an ¢l i i nor tn comstitute wn agreeaent of any kind under appliguble law unless othenrise expressly indicated, Intentionat intereeption or
dissemiretion of electronic mait aot belanging Lo yor inay vialale federal or state lne,

From: Lindler, Kellie [mailto:kiindler@wecc.sc.gov]
Sent: Thursday, December 14, 2017 10:53 AM
To: Sabrina Kelley <sabrina@pfmediaw.com>
Subject: RE: Pam Cartee 1307922 -

Oh, Yes, ma’am, | wiil let you know if there is a problem or if he épproves it!

From: Sabrina Kelley [mailto:sabrina @pfmcdlaw.com]
Sent: Thursday, December 14, 2017 10:53 AM

To: Lindler, Kellle <klindler@wecc.sc.gov>

Subject: RE: Pam Cartee 1307322

Ok great thanks. Can you let me know when he approves it &)

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDanlel

McDaniel Law Firm

1315 Eimwood Ave

Columbia, 5C 29201
Telephone : (803) 771-7211
Fax : (803) 252-0703
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CONFIDENTIAL COMMUNICATION: The information comtained in this message iy cxntain legally privileged and confidentin? infornetion intended only for the use of the individua or
entity waned abave, ITthe reader efthis inessage is not the intended recipicnl, you are kerehy natificd thet any disscmination, distdbution or duplication of this Iransnission is sirietly prohibited. I
you have received this counnnnication in error, please nerify us by teleplione or coail inmed; Iy and tenim the origina! message to us or destroy all printed snd electronic capies, Neshing in

this transmission is intended 1o e an electronic signattre nor to constingte an agreemnen) ofany kind vuder applienble Jaw enless otherwize expressly indicated, Tinevrional interception or
dissemiznation of clecronic wail nol belomgig & you niry visbte federad arstate Jiw

From: Lindler, Kellie [mailto:klindler@wcc.sc.gov]
Sent: Thursday, December 14, 2017 10:16 AM

To: Sabrina Kelley <sabrina@pfmcdfaw.com>
Subject: RE; Pam Cartee 1307922

Hello! Commissioner MeCaskill still has this on his desk to review.

From: Sabrina Kelley [mailto;sabrina@ pfmcdiaw.com]
Sent: Thursday, December 14, 2017 10:14 AM

To: Lindler, Kellie <klindier@wecc.sc.gov>

Subject: Pam Cartee 1307922 '

Hi Kellie: (Boy you are poplar with us this week(®))

Can you let me know if our Atty Fee Petition was approved? The claim says its closed now thru ecase

1 appreciate all your help

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Ave

Columbia, 5C 29201
Telephone : (803) 771-7211
Fax : (803) 252-0709

CONFIDENTIAT. COMMUNICATION: ‘I inlonmatinn cautained in this mestage nay contain legally privileged and confidential imformation intended onfy for the nse of the individnal ar
enlity mamed sbiove. I the eeacler of \his message is not the imended recipient, you are hiereby notified that sny dissemiarion, distribustion or duplication of this ianstrissicn is scotly protdbied. 1f
you have received 1t comumuniration in errar, please nosify 1is by telephane or email immediately and nturn the origival insssage (o us or dostroy all printed and <lecivonie copies. Nothing in
this Iransinission is intended 1o I an electmtiic signamme nor ta constitute an agreement alny Kind uneler applicable lawe wnles otherwise expressly indicnted, Intentional interevption or
dissernirtion of elevtrouic mail nut betonging to yoni nay violate liederal or stare law,

3
P256



‘Sabrina Kelley

From: Lindler, Kellie <klindler@wcc.sc.gov>

Sent: Wednesday, December 20, 2017 3:15 PM

To: Sabrina Kelley

Subject: RE: Read: Cartee (1307922) Block{1407913} & McCoy(1200027)

Merry Christmas to you! ! will email you either way — if there is a problem or if it is approved.

From: Sabrina Kelley [mailto:sabrina@pfmecdlaw.com])

Sent: Wednesday, December 20, 2017 3:08 PM

To: Lindler, Kellie <klindler@wecc.sc.gov>

Subject: RE: Read: Cartee (1307922) Block(1407913) & McCoy(1200027)

Ok, it was worth a try Well if | don’t talk to you , Merry Christmas

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Ave

Columbia, 5C 29201
Telephone : {803) 771-7211
Fax : (803) 252-0709

CONFIDENTLAL COMMUNICATION: The infornuation comnined in this message may contain legally privileged and ronfidential information intended ouly for the use of the individual ec
entity nawned above. I the reader of this message 35 nnt the intended recipient, yon are berehy sutified that any diservinstian, disisbution or duplication of this | Fssign i strictly prolubited. )
you have reecived this communication in ermor, please oatify os by tekephone or cinail imuediately and relur Hie orighied message 10 us or destroy all privted and elecronic copivs, Nothing in
this ission is iutended 1o be au e ie sigradire nar to eonstitule 3 agrocurent of ny kind woder applicallc law unless rherwise expressiy indirated. Inteutaual imereeption: nr
dissemination of elecimitic mail not belonging to yoo tnay violate federal or state kv,

From: Lindler, Kellie [!nailto:kllndIer'@wcq.sc,g_‘)ovl
Sent: Wednesday, December 20, 2017 3:06 PM

To: Sabrina Kelley <sabrina@pfmcdlaw.com:
Subject: RE: Read: Cartee {1307922) Block(1407913) & McCoy(1200027)

Sweetie, ] honestly have no idea. The good news is Commissioner McCaskill and | both will be in the office
tomorrow. Friday, Monday and Tuesday are all state holidays. We both will be back in the office on Wednesday and
Thursday and Friday my boss will be in Goose Creek for hearings.

From: Sabrina Kelley {mailto:sabrina@pfmcdlaw.com}
Sent: Wednesday, Dacember 20, 2017 3:03 PM

To: Lindler, Kellie <klindler@wcc.sc.pov>
Subject: RE: Read: Cartee (1307922) Block{1407913) & McCoy(1200027)

Hi Kellie:
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Do you think the fees wili be approved by Tom?

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

MeDaniel Law Firm

1315 Eimwood Ave

Columbis, SC 29201
Telephone ; (803) 771-7211
Fax : {803) 252-0709

CONFIDENTIAL COMMUNICATION: The infonnmion comained in this message iy costain legally privileged aml confidentint informabion mtended ouly for the use of the individual or
entity uamed above, I the reader of this tmessage is nol the fitended reciplent, yon ar hereby notifed diat any disserminarion, distribinion or duplication of this imnstiissien is siretly prolibited. [1
you have received this conumnntention in eimor, please uotily us by telepbone or enail immediately and remm die original messaye'ta as or dextruy all printed and elccrronie copies, Nothing in
this mansrission is intended to be an clectronie sipuatre nor © canstititie an sgrecaent of any Kind iender applicable ko unless ohienvise exprenly indicated, Tmenrional iverceptivs or
dissenduation of elecronic rmail not belongiug 1o you nay violare Federal or st Law,

From: Lindler, Kellie {mailto:klindler@wee.sc.gov]
Sent: Tuesday, December 19, 2017 4:04 PM

To: Sabrina Kelley <sabrina@pfmcdlaw.com>
Subject: RE: Read: Cartee {1307922) Block{1407913) & McCoy{1200027)

Thanks for your patience today, it has been extremely hectic with everyone trying to.get things rushed In due to the
upcoming holidays. The fee has not been approved —don't know why not.
The two hearings will be moved.

From: Sabrina Kelley [mailto:sabrina@pfmcdlaw.com]
Sent: Tuesday, December 19, 2017 2:25 PM

To: Lindler, Kellie <klindler@wecc.sc.aov>
Subject: RE: Read: Cartee (1307922) Biock({1407913) & McCoy{1200027)

Kellie:

Our power is going out at 3pm (they are disconnecting replacing a pole & line across the street) did they let
you know if these 2 hearings are re-set

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

McDaniel Law Firm

1315 Eimwood Ave
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Columbia, SC 29201
Telephone ; (803) 771-7211

Fax : {803) 252-0709

CONFIDENTIAL COMMUNICATION: The inforuation contained it this mesage Ay cal in Legally privileged aud confidental infarmarion intended enly for the use of the
indivicual or mmy name above, I ke reader of this message it nol the intended recipient, yau are hercy nofified Diat any dn-sunumhon distvibntion o duplicaion of this
tannmission 1 srigtly peohibiled, 0 you have received this connnazcation in ereor, pleare notily us by telepl or ernall inmediately and reten Ore original nressayge w us o
teswoy sl primeel and electronie copies. Nothing in (s trusinizdon is imendex] to be an clectrouie signature nor (o constilule an m;rr.uuml of oy kind wnder applicable faw ymless
utherwise expressly indfirmed, Duentionud intereeption er dissemination of electremic imail not helonging te you may violale Rederal or siare law,

From: Lindler, Kellie {mailto:klindler@wee.sc:gov]

Sent: Tuesday, December 19, 2017 10:50 AM

To: Sabrina Kelley <sabrina@pfmcdlaw.com>

Subject: Read: Cartee (1307922) Block(1407913) & McCoy(1200027)

Your message
To: Lindler, Kellie
Subject: Cartee (1307522) Block(1407913) & McCoy(1200027)
Sent: Tuesday, December 19, 2017 10:53:03 AM (UTC-04:00) Atlantic Time {Canada)

was read on Tuesday, December 15, 2017 11:50:17 AM (UTC-04:00) Atlantic Time (Canada).
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Sabrina Kelley

From: Sabrina Kelley <sabrina®@ pfmedlaw.com>

Sent; Thursday, December 21, 2017 3:16 PM

To: "Lindler, Kellie'

Subject: RE: Read: Cartee (1307922) Block{1407913} & McCoy(1200027)
Ok thanks Kellie

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Ave

Columbia, SC 29201
Telephone : (803) 771-7211
Fax : {803) 252-0709

CONVIRENTIAL COMMUNICATION: The wfaruation contained fw s wexsag may camain logally prvilezed and confidentn] infarmation intended only For the use of the individual or
ety numed abuave, [ the reader of thiv mestags 8 ol the inled recipien, yon ane hendy norficd tar sy disscininaiion, dsidbution or dupliciien of this masmission is sroly probibited. I
you live neevived ilis eommuanicanion m e, please nodty s by elephome o esnadl immeeinngly sl reum e origionl messag u us o destoy all printed and elecnonic copies. Nothing in

this wnnsnission is inenced 1o be an ¢lectronie sipetim nor (o constitute i spreement of any Kind wider applivable kar uiless otenwise expressty inditaled, hiventiona) ierception or
dissemination ol electronic wail nat belonging to yon way violate fedend or stane b,

From: Lindler, Kellie {mailto:klindler@wcc.sc.gov]

Sent: Thursday, December 21, 2017 1:45 PM

To: Sabrina Kelley <sabrina@pfmediaw.com>

Subject: RE: Read: Cartee {1307922) Block(1407913) & McCoy{1200027)

FYI - The fee has not heen approved yet.

From: Sabrina Kelley [mallto:sabrina@ pfmcdlaw.com)
Sent: Wednesday, December 20, 2017 3:03 PM

To: Lindler, Kellie <klindler@wcc.sc.pov>
Subject: RE: Read: Cartee (1307922) Block{1407913) & McCoy(12060027)

Hi Kellie:
Do you think the fees will be approved by Tom?

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Ave
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.Columbia, 5C 29201
Telephone : (803) 771-7211
Fax ; (803) 252-0709

CONFIDENTIAL COMMUNICATION: Mie inforumdion vatineed in tis message may contain legably privileged and conlidemial iufonuation nieonded only for the use of e individu:ﬂ or
entity named above, 1f the reader of this message s not Nig infeaded revipient, you nee Lerehy netified that any disserninations, distibution or duplication of this b isainn is stm:tiy sd 1T
¥ have received this cominunication in ereor, please notify us by telephone or enail immetisely sd enm the origina message o unor destroy 2l prinied and electronic capies. Notling in
this ransivision is intended @ be au clectronie sigimiie 1or 1o ronstine an agreenent of any Sind vnder applicable lav unless edberwise expresdly indicated, Diteutioual inereeption or
dixsenination of eleetronic mail net belonging te vou may violate fedeml or st law,

From: Lindler, Kellla [m_aiIto:klindler_@wcc.sc;gov]
Sent: Tuesday, Decemnber 19, 2017 4:04 PM

To: Sabrina Kelley <sabrina@®pfmcdlaw.coms> _
Subject: RE: Read: Cartee (1307922) Block(1407913) & McCoy(1200027)

Thanks for your patience today, it has been extremely hectic with everyone trying to get things rushed in due to the
* upcoming holidays. The fee has not been approved —don’t know why not.
The two hearings will be moved.

Fram: Sabrina Kelley [mailto:sabrina@ofmcdlaw.com]

Sent: Tuesday, December 19, 2017 2:25 PM
Tot Lindler, Keliie <klindler@wecc.sc.gov>
Subject: RE: Read: Cartee (1307922) Block(1407913) & McCoy(1200027)

Kellie:

Our power is going out at 3pm {they are disconnecting replacing a pole & line across the street) did they let you know if
these 2 hearings are re-set

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

McDanial Law Firm

1315 Elmwood Ave

Columbia, SC 29201
Telephone : (803) 771-7211

Fax : (803) 252-0709

CONFIDENTIAL COMMUNICATTON: The informstion contained in this messags may contain legly privileged and conlidential informaion intended anly for the use of the
individua! ur entity named ahove. IF the reader of s nikessage is not the intended recipicnt, you are hereby aotified that any disscrmination, distribution or duplicution of this
transmission is sticdy prohibited, I you have reccived this commmivadion i ervor, please nobily us by weleplione or email inmedinlcly and relivn the ergiou mnessige 1o us o
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desiroy all printul sl electronie capics. Nothing it this trmastission is intended to e an elecironic signalure nor lo constivite an agreement of any kind under applicable law unkess

wilicrwise expressly indicateel. Intentional interceprion or dissernination of clectrenic mail net belonging 16 you mny violate federml or stat lane.

-~

From: Lindler, Kellie [maifto:klindler@wce.sc.pov]

Sent: Tuesday, December 19, 2017 10:50 AM

To: Sabrina Kelley <sabrina@pfmcdlaw.com>

Subject: Read: Cartee (1307922) Block(1407913) & McCoy({1200027)

Your message

To: Lindler, Kellie
Subject: Cartee (1307922) Block(1407913) & McCoy(1200027)
Sent. Tuesday, December 19, 2017 10:53:03 AM (UTC-04:00) Atlantic Time (Canada)

was read on Tuesday, December 19, 2017 11:50:17 AM {UTC-04:00) Atlantic Time (Canada).
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Sabrina Kelley

Fram: Lindler, Kellie <klindler@wcc.sc.gov>
Sent: Wednesday, December 27, 2017 11:35 AM
To: Sabrina Kelley

Subject: RE: Pam Cartee Atty Fee 1307922

Good Morning!

| just spoke to Commissioner McCaskill and the fee is not approved. That is ta say, that does not mean it is DISapproved,
it means he just needs to take it under advisement a bit longer. He appreciates your patience.
Kellie

From: Sabrina Kelley [mailto:sabrina@pfmedlaw.com)
Sent: Wednesday, December 27, 2017 11:32 AM

To: Lindler, Kellie <klindler@wcc.sc.gov>

Subject: Pam Cartee Atty Fee 1307922

HI Kellie:

Hope you had a Merry Christmas. | was wondering if you could get with the Commissioner and see If our fee petition is
appraved,

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDanlel

McPDaniel Law Firm

1315 Elmwood Ave

Columbia, SC 29201
Telephone : (803) 771-7211
Fax : (803) 252-0709

CONFIDENTIAL COMMUNLCATION: The informmatian roaained ju this message may comain legadty privideged aod confidental information figended anly for the age of the individaal oc
erity rmanedl above, 1P render wlthis g s nal the intended recipient, yon are herehy notified that sy dissenination, distebuton ar duplication of this trmumission i siriatly preohibited. 1
you bave neecived ilis comnminicaton {n cavod, please notify us by telept or einafl i liately and return the orgival inessage to us or destmy all privted and clertronic copies. Nathingin
thix transinisrien is imenided to 1he 2n cledronic sgnatnre nor (o constitule an agreement nf any ki upder applirahle bwe unless othersise expressly indicared, Intentional interception or

dissetnmation of clecironic mail nel Lelouging to you ny violue ferderl or state b,
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Sabrina Kelley o

From: Sabrina Kelley <sabrina@pfmcdlaw.com>
Sent: Tuesday, January 2, 2018 10:4B AM

To: ‘Lindler, Kellie'

Subject: RE: Pam Cartee 1307922

That would be great. Thanks :)

Thanks,

Sabrina M. Kelley, Paralegal to
Preston £, McDaniel|

McDaniel Law Firm

1315 Eimwood Ave

Columbla, 5C 29201
Telephone : (803) 771-7211
Fax : (803) 252-0709

CONFIDENTIAL COMMUNICATION. The infannation vomained i tiis message niay contaiis Jegally privileged and confidendal fnfannatian intended only for the use of the fudividual or

ensity naumed nbuve. I the reader of this message is net Qi mtended recipiznt, you are herchy notilied that any dissemination, distribulion or duplication of this ¢ iesinn it sticdly probibited. If
Yo have received ihis cousmunication in error, plense notly ui by teleplione or el i deately and reter the original message 0 a3 or destroy all printed and cloctronic capics, Nothing in

1his trainaenission is intended ta e an electeoiic siaratine nor w tanstimee un agreement of any kind wnder applicible luw unfess otherwise uxpressly indirated, hgentioml ittercepnion or
dissensittation ol elersrowic nail nat hiclonging o you may violae tederal or state law,

From: Lindler, Kellie [mailto:klindler@wcc.sc.gov]
Sent: Tuesday, January 2, 2018 10:29 AM

To: Sabrina Kelley <sabrina@pfmcdlaw.com>
Subject: RE: Pam Cartee 1307922

No, ma'am. Commissioner McCaskill is in the office today. Fingers crossed! He will be out of the office tomorrow and
Thursday in Hearings.

From: Sabrina Kelley [maiito:sabrina @pfmcdlaw.com]

Sent: Tuesday, January 02, 2018 9:48 AM
To: Lindler, Kellie <klindler@wcc.sc.gov>
Subject: Pam Cartee 1307922

Kellie:
Anything new on Pam Cartee’s fee approval? Is there anything more | can or need to do.

Thanks,

Sabrina M, Kelley, Paralegal to
Preston F. McDaniel
McDaniel Law Firm
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1315 Elmwood Ave
Columbia, SC 29201
Telephone : {803) 771-7211
Fax : (803) 252-0709

CONFIDENTIAL COMMUNICATION: The inforumaion contained in this message niay eontain legally prvileged nnd eoufidentinl infonnation intended only lar the nse of the individunl or
eutily naumeel above. I 1l rescler ol ilis imessane ix not the intended recipient, you are bereby notified tiat sy Bssaninaion, dstributton or dupficeive of Wis tangmission is swicly prelibivd, It
you bave yeeeived diis conaunication ju error, please notly us by wlephene vr el imnedintely ond sevien the origing message b us or desoy ol printed and electmni¢ copies, Notling in
tiis banamission is imanled to by an elecironie signamire nor th constinie an agreement of any kind aneder applicable b unless ethierwise expressly indicated . Inentiona) inerception or
dissenziiaion of wleciaiie gail nol belonging 1o you azay vivlate federal or gaie ko,
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Sabrina Kelley

From: Lindler, Kellie <klindler@wcc.sc.govs
Sent: Tuesday, January 9, 2018 9:22 AM
To: Sabrina Kelley

Ce: preston@pfmediaw.com

Subject: RE: Pam Cartee 1307922

Fram Commissioner McCaskill:

I have reviewed your fee petition in Pamela Cartee v. SC judicial Department several times. | have also reviewed the law
| believe to be applicable. 1can only find Justification for a fee of $59,632.69. If you wish to amend your Form 61 to

reflect this amount as your fee, | will approve the fee petition. Otherwise, 1 am glad to set the matter for a hea ring
pursuant to the Act. | am happy to hear your position.

From: Lindler, Kellie

Sent: Thursday, December 14, 2017 10:53 AM
To: 'sabrina Kelley' <sabrina@pfmcdlaw.com>
Subject: RE: Pam Cartee 1307922

Oh, Yes, ma‘am, | will lat you know if there is a problem or if he approves it}

From: Sabrina Kelley [mailto:sabrina@pfmedlaw.com)
Sent: Thursday, December 14, 2017 10:53 AM

To: Lindler, Kellie <klindler@wecc.sc.gov>

Subject: RE: Pam Cartee 1307922

Ok great thanks. Can you let me know when he approves it ©

Thanks,

Sabrina M. Kelley, Paralegal to
Praston F. McDaniel

McDaniel Law Firm

1315 Elmwood Ave

Columbia, SC 29201
Telephone : {803) 771-7211
Fax : (803) 252-0709

CONFIDENTIAL COMMUNICATION: The infonwation coulujned i this mreage iy conlain legally privileged and conffudentiol iuformation intended oy lor the e of the dividm] or
cutity naved above, IF the reader of this measage is not Qe inteirded recipient, you are herchy noiified that any dissensinarinn, distilition or doplication ef s Insmiesion i strivtly prohilited, 11
you have receieed this camauioaton In err, please nofify s by Lelephone or email imedistely ol petvm the urigial inessage o us or desimy ull printe| and electronic copies, Noildng in
this transinission s intended tu he an eledeonie signature s in constitute an ngreement of auy kit umber applicable b tdess atherwise expresddy indicated. Intentionsl infereeption ur
dasserninztion of electmnie il not beloging 1o you iy violite federa] or state lov.
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From: Lindler, Kellie [mailto:klindler@wece.scgov]
Sent: Thursday, December 14, 2017 10:16 AM
To: Sabrina Kelley <sabrina@pfmedlaw.com>
Suhject: RE: Pam Cartee 1307922

Hellol Commissioner McCaskill stili has this on his desk to review.

From: Sabrina Kelley [mailto:sabrina@pfmecdlaw.com]
Sent: Thursday, December 14, 2017 10:14 AM

To: Lindler, Kellie <klindler@wece.sc.gov>
Subject: Pam Cartee 1307922

Hi Kellie: (Boy you are poplar with us this week (3))
Can you [et me know if our Atty Fee Petition was approved? The claim says its closed now thru ecase
| appreciate alt your help

Thanks,

Sabrina M. Keiley, Paralegal to
Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Ave

Columbia, 5C 29201
Telephone : (803) 771-7211
Fax : (803) 252-0709

CONFIDENTIAL COMMUNICATION: The information confained in this inessage imay coufain legally privileged and confidential ulformnmm m::udcd only for the use of the ndividual or
«ntity nauned abnve. I the reader of this e 1 1ok ie intenided recijiend, you are herehy notified that any disseminaton, disidbution oe ds 1 of this ission iy nlm:lly hihiled, 11
you have neeeivied this eenminiention in errer, pluuu notify us by icfeplione or email imincdiately and retun the original ruessige 1o us or (lcslmy all prined and electronic copies, Nnthmg in
this imusnission it futended to be an electronic signalure nor ta constinile an agrecment of any Lind wnder applichle Lnve unless othervise exprestly indicated. Intentional fntereeption ar
dissernination of elertronic mail not helonging to you may violate federal or siate kv,
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Sabrina Kelley

From: Lindler, Kellie <klindler@wec.sc.govs>
Sent: Tuesday, January 9, 2018 2:30 PM
To: Sabrina Kelley

Ce John Milling

Subject: RE: Pam Cartee 1307922

Thank you, | will forward this to Commissioner McCaskill now.

From: Sabrina Kelley [mailto:sabrina@pfmedlaw.com]
Sent: Tuesday, January G9, 2018 2:21 PM

To: Lindler, Kellie <klindler@wece.sc.gov>

Cc: John Milling <johnmilling@bellsouth.net>
Subject: Pam Cartee 1307922

I asked Kelly to forward this to you if possible, in hopes that we can get an answer.

Dear Cormmissioner McCaskill:

Since this is a standard 1/3 contingency fee based on the Final Total And Permanent Disability Award made to Mrs.
Cartee at the time she was declared totally and permanent disabled and while | do not understand what questions you
have, | would submit the following In additlon to what else we have provided in support of our Fee Petition so we can
hopefully get this resojved:

1) After my involvement we increased Mrs. Cartee’s Comp Rate from $514.39 to $698.41, for a difference of
$184.02/wk and over 500 weeks, that totals $92,010.

2) Under the Award for PTD, Mrs. Cartee has recelved a Final Award of $220.283.33 and after our attorneys’ feas
she has recelved a total of $147,188.88. The total value of the Award to Mrs. Cartee’s under the new comp rate
we obtained was $349,205. If you combine the previous attorneys’ fees approved from the underpayment for
the back due period and our current request for attorney’s fees that equals to a total of $82,961.43 far less than
1/3 of the total value of the case. Mrs. Cartee has received a total of $266,243.57 in compensation whereas
before our involvement, she would have been entitled to a total compensation uncommuted of $257,195
without our representation if sha could have obtained a PTD Award.

Finally | have a new paralegal that submitted the 61 and itemized disbursement statement and we may not have been

explanatory enough and for that | apologize but we are simply requesting 1/3 contingency fee of the final award. | look
forward to hearlng from you.

As always, our fee request is per statute and regutation but If you have any further questions, | will be glad to answer
those by phone or in person.

| appreciate all of the courtesies and kindnesses shown to me by the Commission, you and your office.

Thanks,

Preston F. McDaniel
McDaniel Law Firm
1315 Elmwood Ave
Columbia, SC 29201

1
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers
for over 30 years,

Prestom F. McDaniel Telephone (803)
771-7211

Matthew C, Robertson Facsimile (803)252-0709

Drafted January 8, 2018
Redrafted January 9, 2018

Commissioner McCaskill

SC Workers' Compensation Commission
Post Office Box 1715

Columbia, South Carclina 25202

RE: Pamela 0. Cartee v. 5C Judiclal Department
WCC File No. 1307922

Dear Commissioner McCaskill:

{(Based on your email this morning: I will disperse to my co]
[counsel and me as to the uncontested portion of the fee due to]
[us for our representation; I would request the Hearing provided]
(for in the Code and in your email; and I will hold the]
[contested balance in trust pending re-consideration or Hearing]
[and/or Appeal. I had already drafted the letter below and the]
{separate email that is also attached and will submit those tol
[you for your consideration prior to or at the Hearing.]

[It is obvious that your fee analysis is based on the]
{residual lump sum payment sent to us at the time that the State]
[Accident Fund decided to stop appealing and pay the Award. Sol
[am I to understand that when the Commission makes an Award and]
[the defense decides to Appeal that Award to the Full Commission]
[to the Court of Appeals and/or even to the Supreme Court, that]
[the attorney obtaining that Award is only entitled to]
[attorney’s fees based on the residual value at the time theyl
[Einally stop appealing; so the attorney’s fee is reduced and]
[the attorney is penalized due to their Appeal. Commissioner, ]
fquite frankly that is what you are saying and as noted I am]
[submitting the following letter and email foxr your]
[consideration. I look forward to seeing you at the Hearing,]
[which I assume will be on. the Record.]

Drafted Januaxry 8t°:
I do not understand this situation and in the over 35 years
that I have practiced before the Commission, I have only received
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two calls from a Commissioner requesting additional information
concerning the fee requested. Both of those calls were received
within days of the submission of the form required by the
Commission and both were approved after explanation.

We are to submit our fees in accordance with Rule 67-1205
and I would submit that our fee petition filed December 8, 2017
is in accordance with Rule 67-1205(C) (2) under the Final Award
for PTD Awarded hy you.

Rule 67-1204 (F) provides that, “if the Form 61 and Order do
not comply with Rule 67-1205, the Commissioner reviewing the Form
61 and Order sghall immediately schedule a Hearing to consider
argument of counsel and testimony, if any.” Since we submitted
the Form 61 and Order on December 8th and it is now January 8tb, I

-would respectfully request a Hearing as provided for in Rule 67-
1204 anywhere in the State. To expedite this Hearing, I am
sending a copy of this request to Mrs. Cartee and would ask hex
to respond to your office directly if she wants to waive
appearance 8o we can get our fees approved. Knowing that we fully
explained the fees to her and knowing how much she thinks of Mr.
Milling and myself, I doubt she has any objection or anyway
contest this fee being approved. I would also ask her to express
any concerns if she has any. I would ask Mrs. Cartee to send a
copy of her response to me so I can expedite this with your
office and get this matter set in the next couple of days.

I apologize for this request and I hope you do not take
offense but I know of nothing else to do considering your
schedule and mine (wherein over the last month I came to the
Commission 3 times and have repeatedly asked for a phone
conference) and I'm sure you can understand that since Mr.
Milling and I are on a contingency basis on the claimant’s side
of the ledger this is having an effect on our practices and
ability to represent cur clients.

In the alternative, I would welcome a telephone call to
answer any gquestions,

&1

PFM/ smk
Enclosures

cc: John M. Milling, Esquire
Pam Cartee
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Sabrina Kelley

From: Sabrinz Kelley <sabrina@pfmcdlaw.com>
Sent: Tuesday, January 16, 2018 12:03 PM

To: 'Lindler, Kellie'

Subject: RE: Pam Cartee 1307922

HI Kellie:

I've been out for a couple of days sick, but can you tell me if this Hearing has been set
Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDaniel

McDaniel Law Firm

1315 Elmwood Ave

Columbia, SC 29201
Telephone - (803) 771-7211
Fax : {803) 252-0709

CONFDENTIAL COMMUNICATION: Tle wilonnanon camaned in s imessaes o comam egaldly paviledel el conlidemnmal milonynuon niamled wls bor U e ol e nnlwadusd o
crmy usoed] abavss 1 e resther of s messaee 18 not e nuenced weequens, s are eeely nonficd han any chazersanation, distrilmison ur sluplcatian al tis ianennssane i sinclly prahinid 11
vom have recewer] s cammumeanon m error, pleage moily ug by celephions o enal wnsrgthately sind roovm the ongnal wersigs v i oy destroy all pramed and elerirmme copies, Nothisg m
sy rarsiusens # aended o be an cledrome sinaitre nur 1w constiniee an agreenstn of an faere) puler applivahle Live unkess atlwnnse espressh nxleaied. linenremal nneseepbon o
Aisenmanon of edtame sl sot helmgnm i yon oy vinkate Jederl or s b

From: Lindler, Kellie {mailto:klindier@wcc.sc.gov]

Sent: Tuesday, January 9, 2018 3:30 PM

To: John Milling <johnmilling@bellsouth.net>; 'Sabrina Kelley’ <sabrina@pfmcdlaw.com>
Subject: RE: Pam Cartez 1307922

Yes, sir. Thank you.

From: John Milling <johnmilling@belisouth.net>
Sent: Tuesday, January 9, 2018 3:29 PM

To: ‘Lindler, Kellia"; 'Sabrina Kelley'

Subject: RE: Pam Cartee 1307922

Thank you Kellie. Just keep us posted as to when and where we are to show up. Have a good balance of the week and
we will of course provide whatever information you need. Thank you again. John Milling

From: Lindler, Kellie [malilto:klindler@wecc.sc.qov]
Sent: Tuesday, January 09, 2018 2:37 PM

To: Sabrina Kelley

Cc: John Milling

Subject: RE: Pam Cartee 1307922

1 wiil begin to secure a hearing location. P271



South Carolina Workers; Compensation Commission

1333 Main Street, Sulte 500 PAlizinY WCCFile #: 1307922
P.O. BOX 1715 Akl . .
Calumbia, SC 26202-1715 NS Carrler File #: 2013001614
(803) 737-5723 e o 35 January 17, 2018
NOTICE OF HEARING
Pamela O Cartee v. SC JUDICIAL DEPT.
Subject: To resolve the dispute of Attorney Fees.
Date: February 12, 2018 at 10:00 AM
Location: SC Workers' Compensation Commission, 1333 Maijn Street, Suite 500 Hearing
Room B -
Columbia, SC 29201

South Carolina Regulations 67-601 through 67-615 govem hearings before the South Carolina Workers’
Compensation Commission. The claimant must attend when not represented by an attorney or when

disfigurement is involved. Corporations must be represented by an attorney, and uninsured employers must
attend.

Attorneys must file a Form 58 with proof of service pursuant to Regulation 67-611. Postponements are only
granted pursuant to Regulation 67-613. Please visit www.wee.se.gov/Commissioners to  view
Commissioners’ Preferences. If you have questions regarding this matter, please contact the office of the
undersigned Jurisdictional Commissioner. '

Commissioner Gene McCaskill
803-737-5663, klindler@wec.sc.gov

CERTIFICATE OF SERVICE — This is to certify the undersigned bas served this notice in the sbove entitled action upon all
parties to this cause by sending a copy hereaf by electronic mail or United States mail,

By: Kellie C Lindler, 8C Workers' Compensation, January 17, 2018

Party Attormey

Employee: Pamela O Cartee JOBN M MILLING
Johnmiliing@bellsouth.net

Employee: Pamela O Cartee Preston F. McDaniel
preston@pfmcedlaw.com
803-771-7211

Employer: $C JTUDICIAL DEPT, Erin Farthing

Carrier: State Accident Fund EFarthing@saf.sc.gov
803-896-5892

Empioyer: SC JUDICIAL DEPT, Sarah C Sutusky .

Carrier: State Accident Fund scsutusky@wjlaw.net

803-227-2885
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Sabrina Kelley

From: Lindler, Kellie <klindler@wcc.sc.gov>
Sent: Monday, January 22, 2018 12:54 PM
To: Sarah C. Sutusky; AHAM@PFMCDLAW.COM; Ashley J. Sidney;

BJITHOMPSON@SAF.SC.GOV; CADAN@SAF.SC.GOV; CRYSTAL@PFMCDLAW.COM;
EFARTHING@SAF.SC.GOV; JOHNMILLING@BELLSOUTH.NET;
PRESTON@PFMCDLAW.COM; ROSE@PFMCDLAW.COM; SABRINA@PFMCDLAW.COM;
VJACKSON@SAF.SC.GOV

Subject: RE: Hzaring Notice - WCC# 1307922: Cartee

Thank you. | will make a note for the file,

From: Sarah C. Sutusky [mailto:scsutusky@wjlaw.net]

Sent: Monday, January 22, 2018 12:06 PM

To: Lindler, Kellie <klindler@wce.sc.gov>; AHAM@PFMCDLAW.COM; Ashley f. Sidney <ajsidney@w]law.net>;
BITHOMPSON@SAF.SC.GOV; CADAN@SAF.SC.GOV; CRYSTAL@PFMCDLAW,COM; EFARTHING@SAF.SC.GOV;
JOHNMILLING @BELLSOUTH.NET; PRESTON@PFMCDLAW.COM; ROSE@PFMCDLAW.COM; SABRINA@PFMCDLAW.COM;
VJACKSON@SAF.5C.GOV

Subject: RE: Hearing Notice - WCCH 1307922: Cartee

Good morning,

As this is a fee dispute hearing, | do not plan to attend unless you all instruct me otherwise. Please advise. Thank you.

Sarah

Sarah C. Sutusky, Attorney
3600 Forest Drive, Suite 204

Columbia, South Carolina 29204

WILLSON JONES CARTER | Phone: (803) 227-2885

& BAXLEY., PA. Fax: (803) 782-2527
! .| wicblaw.com

This message may be protected by the attorney/client privilege, attorney work produet or other privileges. If you recelved this
message in error, please send a reply, delete the message immediately and do not forward this message to any other person,

From: klindler@wcc.sc.gov [maitto:klindler@wcc.sc.zov)

Sent: Wednesday, January 17, 2018 4:48 PM

To: KLINDLER@WCC.SC.GOV; AHAM@PFMCDLAW.COM; Ashley J. Sidney <ajsidney@wllaw.net>;
BITHOMPSON@SAF.SC.GOV; CADAN@SAF.SC.GOV; CRYSTAL@PFMCDLAW.COM; EFARTHING @SAF.SC.GOV;
JOHNMILLING @BELLSOUTH.NET; PRESTON@PFMCDLAW.COM; ROSE@PFMCDLAW.COM; SABRINA@PFMCDLAW.COM;
Sarah C, Sutusky <scsutusky@wilaw.net>; VIACKSON@SAF.SC.GOV

Subject: Hearing Notice - WCC# 1307922: Cartee

Attached please find Notice of Hearing before the SC Workers' Compensation Commission in the above
referenced matter.

1
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Pamela Ozment-Garfee

Hartsville, South Carolina 28550

January 25, 2018

Commissioner Gene MecCaskill

The Workers' Compensztion Commission
Post Offica Box 1715

Columbia, South Carolina 29202-1715

Re: -Pam Cartee v S. C. Judiciai Départment
WCC File No. 1307922

Dear Commissioner MeCaskiil:

Piease accept this letter in fieu of my presence at any heating on attomey fees In the
above reference matter regarding my attorney Preston F. McDanlel. 1 have no objection to
the commissioners geing forward without my presence; however if you do make a request
for my présence | will be happy to attend.

May [ also say, as a refired circuit court reporter, | had quite the cheice of attomeys to
choose from, | chosé these attorneys, and [ Have the utmost and complete frust and
confidence in Mr, MeDaniel and Judge Milling.

[ have absolutely no issues whatsoever with you granting the full amount requested
for attorneys’ fees as submitted. 1 was. fully aware of what thuse fees were when | hited Mr.
McDaniel and Judge Milling, and have been kept completely and thoroughly infarmed
througheut. this entire complicated process. | have seen the fees completely broken down,
@nd all moneys have been accounted for to the penny.

Personally, | do not see a reason for this hearing. This hearing should be dismissed
and attorney fees approved. However, if you find it riecessary to have this heatitig, would
the commissioners be so kind as too just approve the fees for payment, pay promptly, close
this case and file it away.

| would like.to say one more thing, This case has been so upsetting in my life. Now,
almost five years later my life has been tumed upside down by Werkers’ Comp. You are
supposed to be a branch of ur government that is geared to hielp people who have been
injured so they can work with you and settle theirown cases in:a fair.and equitable manner
without the assistance of counsel. St offen that does nothappen, as in my case: This has
been an uphill battle all the way. If there are any questions regarding that.statement, |
believe the Order will make It perfectly clear.

Sincerely, -
/Qz)a/éw ,,sz/»@,@:’r?

Pamela QzméntLartes
Retired Circuit Court Reporter

ce: Preston F. McDaniel
The Honorable John Milling
The Full Commission
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Preston McDaniel

From: John Milling <johnmilling@bellsouth.net>

Sent; Wednesday, January 31, 2018 10:13 AM

To: 'Lindler, Kellie’; PRESTON@PFMCDLAW.COM; Susan Bridgers
Subject: Pam Cartee hearing on February 12, 2018

Kellie, | have advised Preston already but realized | had not previously contacted you. | have an out of state commitment
that was set up last fali and will be gone from February 10 through February 14, 2018. Rather than trying to reschedule
the matter to anather time, 1 am happy with the hearing going forward with Preston handling the matter on qur behalf.
if you have any questions, please let me know and give my regards to Commissioner McCaskill. Thank you, John Milling

1
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Sabrina Kelley

e —
From: ) John Milling <johnmilling@bellsouth.net>
- Sent: B ’ Tiigsday, January 9, 2018.3:29 PM
To: 'Lindler, Kellie'; "Sabrina Kelley'
Subject: RE: Pam Cartee 1307922

Thank you Keilie. Just keep us posted as to when and where we are to show up. Have a good balance of the week and
we will of course provide whatever information you need. Thank you again. John Milling

From: Llndler, Ke![ie [malito inndler@wcc 5C. gov]
Sent: Tuesday, January 09, 2018.2:37 PM.

To: Sabritia Kelléy

Cc:! John Milling

Subject: RE: Pam Cartee 1307522

I will begin to secure a hearing location.

Frem: Sabrina Kelley [mailto:sabrina@pfmcdlawcom]
Sent: Tuesday, January 09, 2018 2:21 PM

To: Lindler, Kellie <klindler@wcc.sc.pov>

Cc: John Milling <johnmilling@bellsouth.net>
Subject: Pam Cartee 1307922

| asked Kelly to forward this to you if possible, in hopes that we can get an answer.

Dear Commissioher McCaskill:

Since this is a standard 1/3 contingency fee based on the Final Total And Permanent Disability Award made to Mrs.
Cartee at the time she was declared totally and permanent disabled and while | do not understand what questions you
have, | would submit the following in addition to what else we have provided in support of our Fee Petition so we can
hopefully get this resolved:

1) After my involvement we increased Mrs. Cartee’s Comp Rate from $514.39 to $698.41, for a difference of
5184.02/wlk and over 500 weeks, that totals $92,010.

2) Under the Award for PTD, Mrs. Cartee has received a Final Award of $220,283.33 and after our attorneys’ fees
she has recelved a total of $147,188.88. The total value of the Award to Mrs. Cartee’s under the new comp rate
we obtained was $345,205. (f you combine the previous attorneys’ fees approved from the underpayment for
the back due period and our current request for attorney’s fees that equals to a total of $82,961.43 far less than
1/3 of the total value of the case. Mrs. Cartee has received a total of $266,243.57 in compensation whereas
before our involvement, she would have been entitled to a total compensation uncommuted of $257,195
without our representation if she could have obtained a PTD Award,

Finally | have a new paralegal that submitted the 61 and itemized disbursement statement and we may not have been
explanatory enough and for that I apologize but we are simply requesting 1/3 contingency fee of the final award. [ look
forward to hearing from you.

As always, our fee request is per statute and regulatton but if you have any further gquestions, [ will be glad to answer
those by phone or in person,

1 appreciate all of the courtesies and kindnesses shown to me by the Commission, you and your office.

1
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Trllanks,

Preston F. McDaniel
McDaniel Law Firm

1315 Elmwood Ave
Columbia, SC 29201
Telephone : (803) 771-7211
Fax : (803) 252-0709

CONFIDENTTAL COMMUNICATION: The information contained in this message may contain legally privileged and confidentia) information intended only for the use of the individual ar
eutity panted above. TF the reader of this nessage it nof the intended recipient, you ane herehy notified i auy disseiination, disaibution or duplication of tis transmission is suricly prohibited. 1
you have received this communication in esror, please notily ua by telephone or cinail immediately and rerum the onginal inessage (o us or destroy all printed and cleetronic copies. Nothiug in

this tmpsmission is miend ed to by an electnenic signamre nor 1o constimie an agreement of iy kind under applicable Jaw vules otherwise expressly indicated. Intentional istercepion or
dissemination of electronic mail not belonging Lo you may violate federal or slate Iaw,
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Preston McDanie)

From: Lindler, Kellie <klindler@wcc.sc.gov>

Sent; Tuesday, February 20, 2018 3:46 P\

To: Sabrina Kelley; PRESTON@PFIMCDLAW.COM

Subject: RE: Pam Cartee v S, C, Judiclal Department WCC Flle No, 1307922 Hearing Date 2/12/18
10:00

Mr. McDaniel, | received your voice mail regarding this matter, Commissianer McCaskill is not inclined to re-open the
record to put his position on the record as you have requested, He is still taking this matter under advisement.

From: Lindler, Kelije

Sent: Thursday, February 01, 2018 11:10 AM

To: 'Pamela Cartee’ <pocartee@gmail.com>; Sabrina Kelley <sabrina@pfmcdlaw.com>; lohn M. Milling
<Johnmilling@bellsouth.net>

Subfect: RE: Pam Cartee v S, C. Judicial Department WECC File No. 1307922 Hearing Date 2/12/18 10:00

Thank you, | will be happy to attach this to the file.

From: Pamela Cartee {mailto: ocartee@p
Sent: Thursday, January 25, 2018 4:30 PM

To: Sabrina Kelley <sabrina @ pfmecdiaw.com>; John M. Milling <iohnmHling@bells;o_uth.ne_t_:-
Ce: Lindler, Kellie <klindler@wcg.sc.-gav>; tmorris@www.sc.m dhuttq'@' WW.SC.00V; Cheeseboro, Barbara
<Bcheeseboro@wcc.sc.g_oy:-; sdebruhl@Www.sc.gov; Igsmith@www.sc.gov; bskarbek@www.sc—.gov

Subject: Pam Cartee v S, C. Judicial Department wce File No, 1307922 Hearing Date 2/12/18 10:00

Please find attached my letter in the above referenced
hearing.
Thank you, Pam Cartee

To the child of God, there is no such thing as an accident.
He travels an appointed way. A. Tozer

Pam and Laonry b
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers

for over 30 years.
Preston F. McDaniel Telephone (803)771-7211

Matthew Robertson ' . Facsimile (803) 252.0709

February 21, 2018

VvIA EMAIL - klindler@wcc.sclgov

AND US MAIL IMMEDIATE ATTENTION REQUESTED
Commissioner Gene McCaskill PLEASE

South Carolina Workers' Commission
P. 0. Box 1715
Columbia, South Carolina 29202

RE: Pamela O. Cartee vs. 8,C., Judicial Department
WCC File No. 1307922

Dear Commissioner McCaskill:

Most respectfully, our fee request is in accordance with
Statute, Regulation, Case I.aw, and Commission practice (Awards/
MMI). As you know, I consider this to be a matter of principle
and after much deliberation I have decided to take this matter
up with the Supreme Court. I hope that I have been respectful
during this 2 ¥ -3 month ordeal.

I believe this is best for everyone as while I do not Know
your position, I can only assume that you as the assigned
Commissionexr have a different interpretation of the law than I
do. As I have been gince December 5th and at the Hearing I will
be available all day to answer any concerns or questions you
have. I anticipate of Filing the Writ tomorrow or Friday. As
always, I appreciate all of the courtesies and kindnesses shown
to me by you, your cffice and the Commission.

Rrely yours,

Preston F. McDaniél

PFM/smk

cc: John Milling, Esquire (via email johnmillinges@bellsouth.net)
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: McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers
for over 30 years,
FPreston F, McDanie] Telephane (8013) 771-7211

Matthew Robertson Faegimile (803).252-0109

February 22, 2018

VIA EMATIL - klindler@mcc.schggg
AND US MAIL S
Commissioner Gene McCaskill

South Carolina Workers’ Commission
P, 0. Box 171¢&

Columbia, South Carolina 29202

RE: Pamela 0. Cartee vs. 5.C., Judiecial Department
WCC File No. 1307922

Dear Commissioner McCaskill:

I am in receipt of the Interim Order and most respectfully,
it needs to be amended in that after filing our Fee Petition on
December 5* and after repeatedly requesting an opportunity to
answer any questions you may have, on January 9th, you advised us
that based on your interpretation of the law, we were only
enititled to a fee of $59,632.69. At the hearing, as a lawyer
and as an officer of the Court, I handed up to you the Statute,
the Regulations and the case law which specifically state and
establish that our Fee Petition was in accordance with law. At
the hearing, we alsc went over the daté of MMI, the date of the
Permanent P+T Award, the uncommited valué received arid the
residual commuted value. You did not contést the Statute, the
Requlations, the case law or any of .th¢ figures. Thexefore,
again, as I have Dbeen told and am aware, this dispute 15 over
your interpretation of the law versus mine. .Quote your email
8:22 a.m., January 9, 20187 “I have also reviewad the law I
believe to be applicable ...". (emp. added). That cmail was
thirty-five days after the request was submitted.

I have refrained from saying this but as a reminder‘ it is
improper for any judicial officer whether.’shely £e¢'a Judge*or
Comnissioner or otherwise to confer with anypqdy ellse, 9r ;o seek
-egal advice on any matter pending befoie #thewm %ittout nBtifying
the partiss, o o B

. e i g w il re e r ety % 175 TR 4%
You do not have to amend the Interim Dader. ifbyrbanJust send
me a quick note notifying:me that the isgwelis petwden “youg®
legal interpretation, and I'want to rgiterate, your legal -
interpretation of the statute, regulations and Yales versus
mine‘ N .'. e ame AL

» v
" e
[
- w
.
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Commissioner Gene McCaskill
Febryary 22, 2018
Page 2

Se far you have not told me even one differentce between your
legal interpretation and mine, If you will. tell me what it is

and allow me to discuss that with you, I will hold off on filing
anything,

My practice is almost exclusively limited to workers’
compensation; I have no desire to upset you; I personally think
the world you; I enjoy appearing before you; I have the utmost
respect for you as a lay Commissioner; I think you do an
excellent job but this affects my family ahd my staff and ny
reputation as a lawyer. I take this as a slander on my hame
that I am requesting a fee to which I am not entitled, Again,
for any client of mine to even think or for it to be inferred to
them that I am asking for a fee to which I am not entitled,
(I*ve tried to avold this}!, infuriates me., My father told me,
“son, you are a poor boy., Go get your education; they can’t
take away from you. I give you my good name. Do not 5poil it.”
This is a personal affront to me.

If you will have Kellie call me, again, I will be dlad to hold
oflf, Otherwise, I will proceed with flllng & Writ and of course

everything that has been put in writifg will be made part of the
Record in the Supreme Court.

slncerely yours,

Preston ¥, McDaniel

PFM/abh

ce: John Milliing, Esquire (vid email johnmillingsc@bellsauth.net)
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DeBruhl, Shawn

— = Pr— L B iy
From; Rose Thielke <rose@pfmcdlaw coms>
Sent: Fﬂday, March 02, 2018 2:52 PM
To: PeBruhl, Shawn
Subject: Pamela Cartea v §C .ludtmal Dapt
Attachments; SCAN18030214550 pdf

Shawnee:

Attached is letter/email to Commissioner McCaskill, which I would
appreciate it if you could get over to him today for his
cons:.derat:.on

Thank you.

Preston McDaniel
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Preston F..McDaniel

Maotthew Robertion

ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE:
COLUMBIA, SOUTH CAROLINA 29201

McDANIEL LAW FIRM

Proudly representing Injered workers
for over Y0 yeays.

March 2, 2018

VIA EMAIL - klindler@wcc.sc.gov
Commissioner Gene MGCASKLL

South Carolina Workers’ Commission
P, 0. Box 1715

Columbia, South Carolina 29202

RE: Pamela 0. Cartee vs. S.C., Judicial Department
WCC File No. 1307922

Dear Commissioner McCaskill:

Due to Kelly’s mother’s death, I forwarded this to Shawnee,
because I wanted you to see it as soon as possible. T will try
to hand deliver a copy late today of what 1 will refer to as
Revised/Corrected format 61 and Disbursement Statement.
Hopefully this revised/restated fee petition will allow you to
quickly approve the balance.

As I originally expressed, a new paralegal submitted the .
original form which I believe caused the question and for that
reason I am submitting the Revised format, which Ms. Cartee has
no objection to me providing, but which I will be glad to get
her to sign if you want me to.

I would ask yol to review the revised format and if 1t
explains any concerns you had, please attach it to the original
fee petition and return to me as approved, or again T will he
glad to get Ms., Cartee to sign jt if you prefer.

I am submitting this in hopes of .getting this issue resolved

and avoiding further litigation. If you would like to speak to
me I will be available all day in my office, or at you
convenience, on my cell at 606~g}07. o

Preston F.. McD!

PEM/rnit
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WCC Flle #: _1307022

Sonth Carollna Workers’ Compensation Commlsslon

1612 Marion Street Carriar File #:
Post Office Box 1715 Cafrter Code #;
Colunibla, South Caroline 29302-1715 . .
803:737-5723 ) Employer FEIN 8:
Calmant'’s Name: Pamela Cartee } i Emplover's Name: S(;JﬁdlélalQMent L
Addresst . - . Address: _1015SumterStest -
Gty: _Hartsvile wias Sl SC Zp: 2980 Oty _Cohimbla. — State! _SC_ Zpr 20201
HomePhone: (). - WorkPhone: () - Insurance Carer: State
_ - ndent
Fund e
Preparer’s Name:  Preston F. McDaniel Law Rrm: _ McDanlel Law Firm Preparer’s Phone #1 (803 Y -

Date of Injury: -'.’EJ. 13

Date Attomey Was Hired; 3/26/14

Compensation Rata: _ Does this conclude the case? HyYss O Mo

PLEASE CHECK AND COMPLETE QNLY ONE: (A, B, Corp)

A, R,67-1205C doss not apply to the facts of this case, A 22, % fee of the award or sotfement (excluding medical costs) and the costs of this action, a5
shown by the attached Settement of Custs, are requested for approval,

3 B, The subsection of R, 67-1205C anplicable ta this daim is (C) ) A fezof § Is requested for approvat based on the foliowing:

Date of first impalrment rating or offer of scttement:

Impairment Rating given andlaé Settlement amount offered prigy 1o date attomey hired:

Impalrment Rating given andfor Settloment amount offered pRer date attomey hised:

Authorized Health Care Provider's Name:

0O G, Admitted Death Claim - $2,500, O D, Admitted Lifetime Compensation Clalm - $2,500,
I certify that this form and the attached Statement of Costs are Sumnary
accurate, Total Amount of

Compensatlon Final Award

$338,711.47 $220,283.33
Attomney for the Clalmant Attgrney’s Fee 27_3_t094f45 (Flnal Award),
Costs _ﬁmbur_sed from_1# Award
Date Tetal Fees and Costs $73,004.45
Client Will Recelve %$147,188.88
| #rom Flhal Award

I ngree to pay my attorney the fes and costs stoted, X — O R e —
understand the fee and cosks are pald out of my compenmation end ¥ understand how miirch monay X will .ra_o_a[ya aftarl poy my attforney,

~BEVISED/CORRECTED FORMAT . —

Clant N Date

A §téﬁeirzéﬁt of Costs must bé attached before costs rmay be.approved; Fﬂé :ﬁlifs_ff'onn In dusplicate with the Claims Dspartiint, Enggiec: ‘se:lr_-addrs_é,e.d,

stamped envelope, For further Infomatior, refer o R.67-1203, R.67-1204, R.67-1205, R167-1206 and Ryile’1,5a); RPE Rulg 407, SCRcR: *
WCC Form # 61 51 | ATTORNEY FEE PETITION
REVISED
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DISBURSEMENT STATEMENT
REVISED/CORRECTED AS TO. FORMAT
RE: Pamela Cartee v, 8¢ Judicial Dept.

WCC File No. 1207922

I. Receipts:
Total Compensation Paid: $339,771.44

{Attorneys increased C/R from ]
[$184.02x 500= $92,010,00 ]

Final Award of Total and
Permanent Disability with Lifetime

Medical Care = $220,283.32

Check # 1037482- Residual Lump Sum
As of 12/1/17-%179,077.14

II. Attorney's fees, copts and disbursements:

Attorney's Fees: Preston F. McDaniel ($73,094.45)
John Nillings

(Fee Based on Award PTD/MMI Date 10/12/16
[paid weekly from 10/12/16 to 12/1/17,
[Approx 59 weeks x $698.41/CR=541,206.19;
(Commuted Value(12/1)=

[$179,077.14 + 541,206,19= $220,283.33

[ Total Value of PTD Award=$220,283.33
[Actual Fees =$73,427,.78 bue (1/3 Award)
[Requested =873,094,45

Advanced Costs: Preston F. McDaniel:

Previously Reimbursed/Approved from Lump Sum
Of TTD Underpayment (Reimbursed)

I1I. Net Proceeds to Client after disbursements . )
o . I . 2. : $147,188.88

Reviewed and submitted by:

nal Awar

PRESTON F. MCDANIEL

Client certification and statement: o

T hereby certify that I have receiyed g, copy of .the! Statemsnt
of Disbursements atfid that I have reviewed and .\indérgtard the-
same. I further understand that-any other outstanding coste
and non-authorized medica) expeénses are my . 8gle responsibility,

Pameia Cartes

Dated this day of , 2018,
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"McDANIEL LAW FIRM-
ATTORNEYS AND COUNSELORS AT LAW

‘1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201
Proudly represeiting infured sorkers
for over 30 years, .
Preston F, McDanlel Telephosis (803) 771-2211
Matthew Rabentson Facilmile (803) 252-9709

March 7, 2018

VIA EMAIL - klindler@wce.sga.d
Commiesioner Gene McCaskil,
South Carolina Workers' Coémmission
P. O. Box 1715 ,

Columbia, South Careclina 29202

ov

RE: Pamela 0., Cartee vs. 8,C. Judicial Department
WCC File Ko, 1307922

Dear Commissioner McCaskill:

Badly, I am in receipt of your Order which states it denied a
request for “additional attorney’'s fees.” For the Record, that
is wrong. The dispute is over the balance of the original
attorney’s fees request filed on December 5, 2017. It is my
understanding that your written denial, entered three (3) months
after the reduest wag filed, is based on your interpretation of
the Law. However agdin for the Record you expreéssed no
disagreement with the Law that T presented to you at the Hearing
and I have asked you to put your pesition on the Retord bécause
I wanted to know what your position was since 'there wad no
disagréeiment. as to my stitement of the Law to you at the
Hearing, which you refused to do. '

For the Record I have read the Ordérx and it ¢ontains Several
legal positions and legal econcepts never referxed to:by me such
as the, “determinpation of the award with £inality could net be

reached until my Order. became the Law.of the Case:* Law of the

Case is a legal concept.

You also state that, “I cannot find any persuagive authority
for an Award beyond that amount. I awarded thé ¢laimdnt total
and permanent .disability on 04/13/17,” (emphasgis added). That is
simply not true. I ¢ited to you perpuasive and the o
uncontiadicted opinion: of. the Supreme Court at the Hearing.  You
also -acknowledge in the Order that you made the “Award” on April
13, 2017, T

I look forward. to. the Deg¢laratory Judgment Action, discovery;
and the Appeal and -getting this mattér corrected.
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Commissioner Gene McCaskill
March 7, 2018
Page 2

Finally, please pote I have a co-counsel, and a copy of this
Decision must be served on Mr, Milling.

Sincerely yours,

"

PFM/8mk
€c: John Milling
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McDANIEL LAW-FIRM
ATTORNEYS AND' COUNSELORS AT LAW

. I315ELMWOOD AVENUE =~
COLUMBIA; SOUTH CAROLINA 29201
Proudly representing Injured workers
: . " Tor over 30 yean,
Preston P, McDaniel Telephione (803) 7717211
Matthew Robertson Facstnile (BO3) 2525709

March 13, 2018

VIA EMAIL ONLY: 3bra;y@wcc,aqggov

Amg Bracy
Judicial Director

3C Workers' Compensation Commission

Post Office Box 1715 )
Columbia, South Carolina 25202

RE: Cartee v, 8C Judicial Department
WCC File No. 1307922

Dear Amy:

For the first time in 42 years of practicing law I‘ve had a
Commnissioner not approve a portion of our attofney’s fees
requested., I have until March 20%h to file an.appeal if that
applies in this, situation and I am seeking the advice of the

ommission on how to proceed. T am gsending a copy of this to.
Keith Roberts and would appreciate it if one of  you gould gat
back to mwe on how to proceed,

Under 8.C, Code §42-15-350 I may seek approval by the
Commisgion or by any Court of conpetent, jurisdiction of any fee
charged in @ Worker’s Compensation case. There is no referral in
the Btatute to Appeal. ;

Section 42-~17-50 of course, allows for an Appeal Erom an
"Award” of the Commiszsion but &7-701 makes it c¢leaxr that I have
to serve the opposing party with the Foxm 30 to be accepted by
the Commisgion and there is no opposing party unless it would be
my client; who wants us paid. S0 who iF Berved?

Next, Rule 67-1204 and 1205 say nothing about an Appeal.

In this case we submitted our request for gigrova; of .
attorney’s fées on December 5th and.although. subsection “p~
requires that if the Commissioner has any guﬁation.abou;:nhe S
request the Commissioner, “shall immediately schedule a Heaxing
to consider argument of counsel and testimony,. if any.” _That dig
not happén. Under Subisection “E* the Hearing -Connisaloney could
have Eﬁeﬂaeg'ths_Ordgr;.gigned and returned. it and if we | -
disagreed with the Aménded Order we. could "file a:Motion® with
the Judicial Dept. That did not happen either ‘{n -this cage,

In Jaruaxy, over a month latexr, after making numerols ‘reguésts
on the status, I:wrote Commissioner M¢Capgkill and only then he
set & Heariny. for February at which I presented. argument, but he
wowld pot alloy.me™Eo Be sWorn. Then & month after thak Hearing,
I received an Ordex by email. ' :
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March 13, 2018
Page 2

Amy Bracy, Judieial Director

My question in reference to that Order is, .is.-this the Order
that is referred to under:sSubsection "E" of 1204, gocan I file a
Motion with the ‘Updicial Dept, to'get, for a better texm, -
reconsideration. Again, accoxding to m reading of 67-1203, 1204,
1205, 1206, 1207, I do riot gee where there is any provision for
an Appeal. | '

Se do I file a Motion for a Hearing or should I £ile an
Appeal.

For safety’s sake, unless I hear from you, I am going to draft
a Form 30 Appeal and serve it on my client, who by the way again
wants my fee and that of my co-counsel, Judge Milling paid. T
will go ahead and file that Appeal if I haven’t’ heard from yeu by
the 20%8, I would ask you to hold thé check til I ¢an get an
angwer from y‘all as to whether or.not I should appeal now and I
will hold off on £iling a Motion until I hedr .bac from you in
that regarqd.

I am probably going to proceed.with requesting a hearing
before the Administrative Law.Court which I believe has
gurisdiction over this issue as well. Also, I am going to

raft/file some type of Declaratory Judgment action in Circuit
Court to obtain discoveéry and to have a Judicial determination
made as to whether our’ fee vequested is in accordance with

statute, regulation and case law.

Again I am sor to submit this to you or cause any
expenditure on behalf of the Commission, but I am trying to
proceed according to Law to get this issue resolved, This is a
matter of principle to me and I trul ~de not understand '
Commiggioner MeCaskill’s (a lay commissioner) interpretation of
the statute, regulations and caselaw. I appreciate your
assistance and I look forward to hearing from you and/fexr Keith.

8incerely yours,

Preston #, Mcbaniel

PFM/smk

cc: John Milling, Es?. (Via Email johnmillihgeballsouth.net)
Keith Roberts (Via email-kerobexrtoewce,BaC.gov)
Pam Cartee (Via email)
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Roberts, Keith

From: Sabrina Kelley <sabrina@pfmicdlaw.com>

Sent: Thursday; March 15, 2018 4:48 PM -

To: Bracy, Amy .

(] Roberts, Keith; 'fohn Milling’; 'Pamela Cartee”; preston@pimcdlaw.comn
Subject; RE:Cartee File No 1307922

Amy,

Thank you for your email, but the reason | sent It to Keith Roberts also Is | would request an opinlon from the General
Counsel for the Commission, The defendants are not 3, “party” to my fee contract with my client which is the subjett of
this dispute at the Commission. There is no question that this situation invelves issues of client éonfideritiality and
interference with contract. Further, this is a very sticky situatlon In that we have.a non-lawyer Commissioner refusing to
approve our attorney’s fees based on his legal interpretation of the law,. In my opinion on December 5™ if he disagreed
with the law and fee requested, he should have immediately hotified judge Milling arid | ofthe question, notified us that
he was seeking a iegal opinion from Keith In accordarice with athics requirements and then we could have proceeded
accordingly. For those reasons, | would specifically ask Keith to send me a letter, |f 1 am directed to serve the
defendants, notifylng me that that is in accordance with the statutes/regulations and the .G, Rules of Professional

Conduct, Rule 1.6 and 1.5. Ifin the legal opinion of the Commission 1am required to serve the defendants, | will be glad
to do so,

Finally, to help resolve this issue | believe the proper caption of this matter for, which would resolve the 5ervice issue
should be:

Preston F. McDaniel and John Milling, Attorneys at Law

V.
SCWCC

In re: Pam Cartee v. the SC Judiciat Dept and the State Accident Fund .
Disputed Fee Request

if Keith agrees that would resolve this immediate issue,

Hlook forward to Keith’s reply. | am Just trying to make sure that we don't get anyone In trouble and we do not violation
any-contract or ethics righits in the process. Again, thanks for your promipt reply. By copy of this email, | am seriding a
topy to my co-counsel and client.

-Preston
Thanks,

Sabrina M. Kelley, Paralegal to
Preston F, McDarifel

Mcbaniel Law Firm

1315 Elmwood Ave

Columbia, 5C 29201
Telephone : (303) 771-7211
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Fax : {803) 252-0709

Please “Reply to All” when.responding

CONFIDENTIAL COMMUNICATION: The infonmation contzined in i imeatage may soaiain kegally priviieyed and confidendal informatiin fteded only far thi 122 oFihe idividual or
endey mamed above, H dic readérel this message is not the intended méipiem, you are bercby notified thatuny disielnatlon, dinributien or dupfeatien of this tramymbssie is sirietly prohabied. I
yom e received Whis comumunication i exror, Blease notdy v by ielehone or emiil hnmedissely and rebarn the originsl teksige o' s o denroy wll grimied andl edectionic cophes, Nodhing in
this téansmission s intended ta be an ek ic sig vor ia copiitule an sgriement of amy Kind under spplicable Tew sinlkss otherwise expreashy indicated, Titenonal intiereeption or
dussenination of elecwronic mail rot bel ging to you may viohze federad or state

From: Bracy, Amy {maifto:abracy@wec.sc.gov}

Sent: Thursday, March 15, 2018 11:14 AM

To: Sabrina Kelley <sabrina@pfmcdlaw.com>

Cc: Roberts, Keith <keroberts@wcc.sc.gov>; John Milling <Johnmilling@bellsouth.net>; 'Pamela Cartee*
<pocartee@pmail.com>

Sublect: RE: Cartee Flle No 1307922

Mr, McDanlel;

If you file a WCC Form 30 appealing an award of attorneys’ fees, the Commission will set the matter for a Hearing in
accordance with Section 42-17-50. All partles of record, and the Claimant individually, should be setved with any
appellate documents,

Sincerely,

Amy Bracy, Judiclal Director-

SC Workers’ Compensation Commission
1333 Main Street

Columbla, 5C 25201

803-737-5672
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Roberts, Keith

- __ S ———— h—-—-———-—.__
From: Sabrina Kelley <sabiina@pfmediaw.com>

Sent: Friday, March 23, 2018 12:21 PM
To: Roberts, Keith - -~ o
Subiject: Pam Cartee WCC 1307922 - Fee Dispute

See below from Preston;

Dear Keith:

| plan on filing a Declaratory Judgment action In Dariington County the first of next week concerning the refusal to award
a portion of our attorney’s fees requested in December 2017, and denied March 8 based on Commissioner McCaskil's
“legal opinion”. Would you please let mie know whether or not the Commission will accept service on the DJ action to

avoid the service fee expense once filad?

Keith { would also appreclate a written réply concerring the ethics issue In reférence to the Regulation (not Statute)
requirement that a Form 30 be served on the parties sinte this is an Appeal of a Disputed Attorneys Fee Issue which is an
Issue between my client and me subject only to the statutory requirement of the Commisslon’s authority to approve my
attomey’s fee. | believe the Regulation if we interpret it require requires service on the defendants in an Appéal_over an
Attorney’s Fee Dispute places any lawyer In an ethical bind. As an alternative to your opinion, | would appreciate a call to
discuss possibly obtaining an ethics opinion from one of the ethics professors to help all of us.

Sorry to put all of us through this but this s the first time in 42 years [ have ever had my fee request questioned.
tlook forward to hearing from you,
~Preston

Thanks,

Sabrina M. Kelley, Paralegal to
Preston F. McDanlal

McDanie! Law Firm

1315 Elmwood Ave

Columbia, SC 29201
Telephone ; (803) 771-7211
Fax : (803) 252-0709

Please “Reply to All” when responding

CONFIDENTIAL COMMUNITATION: The énformssioh eormalied by Ul 1hcsaage unsy cottain Kl peivikged wd onlidemtal lnfodmation iended odlyForthe we ofthéndicusdor
wuiliy nawner) abiory, [Filie'reader.ofthis nicsmage T tiot the Tntendlé] Tecipienl, SO0 e 1ty noyficd that any diisexdiriaish, disiisbution dr duphirenn of (i Wingiziistlon is pricly profbited, I
you hurie rocuiived this communication tik eivor, please ity iy ebéphone dr guneal imimpediafely and retim the Oiigtnal miisags to s erdesiroy oll printed ind chictionic nopici: Notfigin

this tmsailssion bs infehiled to be an Bectronic signaturs nor to eopiins sivigiEeiientof aiiy: kind unddr .@a;imf Taw wikess allicmse _ca_:mmy_imm:ed.; Inu:nuT:ml inferceptic: ar

dinseinnsation of elettranic inail ivof beloingin to yourinay viokis federdd o stane'fave. -
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McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers
for over 30 years,
Preston F, McDange] Telephone (803) 771-7211

Matthew Robertson Facsinle (803) 252-0709

May 31, 2018

Eugenia Hollmon - ehollmon@wcc.sc.gov
5C Werkers' Compengatlon Commission
Post Office Box 1715

Columbia, Scuth Carolina 29202

RE: Pamela Cartee v. SC Judicial Department
WCC File No. 1307922

Dear Fugenia:

I am in receipt of the Full Commission Decision and while Mx. Milling
and I will be filing a Petition for Re-Hearing w/in 30 days, I believe a
revised order needs to be filed and served as there are several
corrections that need to be madé under “appearances” and throughout the
Order where it only lists me, Preston F. McDaniel on his own behalf
whereas both I and my co-counsel, the Honorable John M. Milling, Esqg, both
appeared at the Hearing and are both the attorneys and Petitioners
requesting approval of the balance of our attorney’s fees by the Full
Commission, The order needs substantial revision in that regard alone.

Most importantly I do not see where Mr. Milling was served.

First, I would appreciate it if I could be forwarded a copy of the
vote sheets with any notes as is provided for by the Regulations.

Next, the Order reflects that Commissioner McCaskill requested En
Banc consideration by the Commission whereas by written email after my
inguiry, T was advised that the reason this matter was set En Banc was
because it is “Commission Policy” in reference to attorney fee disputes
and that Commissioner McCaskill had not made the request. In my inguiry
I had specifically asked for the written request if it had been made by
Commissioner McCaskill pursuant to Reg. 67-709 (B) (1) and my
understanding of the Regulations.

In that regard I would appreciate either a copy of the Commission
policy of hearing all attorney fee disputes En Banc or a copy of
Commissioner M¢Caskill’s written request for an En Banc Hearing. I will
be glad to foxward to you, if you can’t find it, wmy original email
request concerning why this matter was set En Banc and the Commission’s
reply.
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Eugenia Hollmon
May 31, 2018
Page 2

Y requested being advised as to whether or not
bursuant to Statute (42

~17-40} a copy of the Hearing Transcript before
the Hearing Commissioner was made a part of the Record,

I look forward to hearing from you soon,

Sincerely yours,

Prestord F. McDanie

PFM/smk
Enclosure
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Sabrina Kelley

From: Bracy, Amy <abracy@wcc.sc.gov>
Sent: Friday, June 1, 2018 4:25 PM

To: preston@pfmcdlaw.com; Sabrina Kelley
Subject: Pametla Cartee, 1307922

Attachments: Cartee votesheet.docx.pdf

Dear Mr. McDaniel:
We are in receipt of your letter dated May 31, 2018. Please allow this to serve as a response,

Mr. Milling was not served with a copy of the Decision and Order as he was neither a party to the December 8%,
2017 Form 61 Fee Petition nor the March 20", 2018 Form 30 Request for Full Commission Review. We are
happy to send him a copy of the Decision and Order.

Pursuant to your request, enclosed please find copies of the Vote Sheets completed in accordance with Reg. 67-
709(C).

Regarding your request for copies of Commission policy regarding fee disputes or a copy of Comumissioner
McCaskill’s written request for En Banc Hearing, the Commission has never adopted its policy in writing but
rather follows this policy in practice, and Commissioner McCaskill made his request for En Bane review verbally.

If you would like information regarding the transcript, you must request a transcript from the Court Reporter
directly.

Amy Bracy, Judicial Director

SC Workers’ Compensation Commission
1333 Main Street

Columbia, SC 29201

803-737-5672

CONFIDENTIAL & PRIVILEGED

The preceding email message, including any attachments, may be confidential and/or protected by
the attomey-client or other applicable privileges. It is intended for the sole use of the individual or
entity named above. If the reader of this transmission is not the intended recipient, please notify the
sender immediately and destroy any copies, electronic, paper or otherwise, that you may have of this
communication. Any unauthorized review, use, disclosure or distribution is strictly prohibited and may
be unlawful.
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
VOTE SHEET FREPARED PURSUANT TO R.67-700 (E)(2)

Pamela Cartee vSC JUDICIAL DEPT,
SCWCC: 1307922
COMMISSIONER: Gene McCaskill

Appellant: Preston F. McDaniel

Appell;te Panel:  Panel A Order as;iénmént due in 30 Days
Publish Comments: Y/N Commissioner:
Separate Opinion: Y/N Attorney: [0
AFFIRM REVERSE
AFFIRM with Amendments: VACATE

o

" AFFIRM in Part/REVERSE in Part

— dee. woule AU, _____REMAND

Before me dated: <~ 30 - °2 LY?

Columbia, SC

Signed: m&ww

Commissioner

THIS DOCUMENT CORTAINS THE PERSONAL NOTES OF THE ADJUDICATORY OFFICER CREATED FOR HiS OR HER OWN
CONVENIENCE TO ASSIST IN REACHING THE DECISION THAT WILL BE EMBODIED IN THE EXECUTED. DECISION AND
ORDER AND 1S NOT AN OFFICIAL RECORD
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

VOTE SHEET PREPARED PURSUANT TO R.67-709 (E)(2)

Pamela Cartee vSC JUDICIAL DEPT.
~ SCWCC: 1307922
COMMISSIONER: Gene McCaskill

Appellant: Preston F, McDaniel

A;-)pella{é Panel: Panel A Order assignment dué iﬁ 36 Days_ .-
Publish Comments: Y/N Commissioner: T\ CasiyUsss un
Separate Opinion: Y/N Atterney  FUM Caayrunassaiv—y
. . AFFIRM REVERSE

_____AFFIRM with Amendments: VACATE

‘XAFFIRM in Part/REVERSE in Part

- o2 LXWEN DM __ REMAND

Before me dated: 5] /30, 2018
Columbia, SC

. Confritssioner U
THIS DOCUMENT CONTAINS THE PERSONAL NOTES OF THE ADJUDICATORY GFFICER CREATED FOR HIS OR' HER OWN

CONVENIENCE TO ASSIST IN REACHING THE DECISION THAT WILL BE BEMBODIED IN THE EXECUTED DECISION AND
ORDER AND IS NOT AN OFFICIAL RECORD
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SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
VOTE SHEET,PREPAB.FD.PURSUANT TO R.67-709 (E)(2)

Pamela Cartee v SC JUDICIAL DEPT.
SCWCC: 1307922
COMMISSIONER: Gene MecCaskill

Appellant: Preston F. McDaniel

Appellate Panel: Panel A Or“der assignment due in 30 Days |
Publish Comments: Y/N Commissioner:
Separate Opinion: Y/N Attorney: Z, L 73

. AFFIRM REVERSE

AFFIRM with Amendments: _VACATE

AFFIRM in Part/REVERSE in Part

- REMAND

Before me dated: 5/ /fg / // 4

Columbia, SC

Signed; /& %v

Commjs$ioner o
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
, ____VOTE SHEET PREPARED PURSUANT TO R.67-709 (E)}(2)

%‘% Pamela Cartee vSC JUDICIAL DEPT.
SCWCC: 1307922
COMMISSIONER: Gene McCaskill
Appellant: Preston F, McDaniel
Appellate Panel: Panel A Order assignment due in 30 Days
Publish Comments: Y/N Commissioner:
Separate Opinion: Y/N Attorney:
L AFFIRM REVERSE
AFFIRM with Amendments: VACATE
(i)
AFFIRM in Part/REVERSE in Part
—. .. REMAND
Before me dated:_,g / 3 / _8:___
Columbia, 8C
Signed: -
Commisstoner
(i
8
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SOUTH CAROLINA WORKERS' COMPENSATION COMMIISSION
_VOTE SHEET PREPARED PURSUANT TQ R.67-709 (E)(2)

Pamela Cartee v SC JUDICIAL DEPT.
SCWCC: 1307922
COMMISSIONER: Gene McCaskill

Appellant: Preston F. McDaniel

Appellate Panel:  Panel A Order assignment due in 30 Dayé
Publish Comments: Y/N Commissioner: :B [
Separate Opinjon: Y/N Attorney: —_——
_‘4&&4 - _REVERSE

AFFIRM with Amendments: ____VACATE

AFFIRM in Part/REVERSE in Part

REMAND

Before me dated: 4_23 'Zgb ! 5
Columbia, SC
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SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
VOTE SHEET PREPARED PURSUANT TO R.67-709 (EX(2)

Pamela Cartee vSCJUDICIAL DEPT.,
SCWCC: 1307922
COMMISSIONER: Gene McCaskill

Appellant: Preston F. MeDaniel

Appellate Panel: Panei A Order éss;ghment due in 36 Dayé |

Publish Comments; ¥/N Commissioner:
Separgte Opinion: # Attorney:
_ REVERSE
AFFIRM with Amendments: VACATE

AFFIRM in Part/REVERSE in Part

____REMAND

Before me dated:
Columbia, SC
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State of South Caroling -

1333 Main 81, Suite 500
P.O. Box 1715
Columbia, 8.C. 29202-171%

Tel: {803) 737-5700
Fax: (803) 737.1281
WWW, WEE 5. 0OV

B! - -l

o =

Borkers’ Compengation Commigsion

June 26, 2018
Preston F. McDaniel ~ ,
McDaniel Law Firm Carrier Cdde No. 00500
1315 Elmwood Ave.
Columbia, SC 29201 Carrier File No. 2013001614

Re: WCC File No. 1307922
Pamela Cartee v, SC JUDICIAL DEPT,
Date of Injury: 03/01/2013

The enclosed Motion is being returned for the following reason(s);

The attached motion is being returned to you because it has been received
untimely. Any motion for reconsideration must be made within five (5) days of the date
that the order, opinion, or award js served. S.C. Code Ann. Regs. 67-215(B) (2018
Supp.); 8.C. Document Number 4735, effective February 23, 2018, The final Decision
and Order of the Full Commission was served electronically on you May 30, 2018
making the due date for the Motion June 4, 2018. ’

Once the hard copy is received the Motion and the filing fee will be returned promptly.
Please let me know if you have any additional quesfions or concerns.

Sincerely,

Eugenia C Hollmoén
Judicial Docketing Director
803-737-5737

c:
Pamela O Cartee

1825 Woodbine Dr
.Hartsville, SC 29550 .

JOHN M MILLING, Esquire
ATTORNEY AT LAW

PO Box 519

"DARLINGTON, SC 29532-3216
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SOUTH CAROLINA
SC Workers’ Compensation Commission
Appellate Panel

Appellate Case No. 2023-000187

Pamela Cartee, Claimant, RECEIVED

V.
DEC 19 203

SC Judicial Department, Employer, SCC

and State Accident Fund, Carrier, ourt OfAPPea!S

in Re:

Attorney’s Fee Petition of Preston F. McDaniel,

Esquire, and John M., Milling, Esquire, ......veverunnn. Appellants,
V.

SC Workers’ Compensation Commission, .............u.... Respondent.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal

contains all material proposed to be included by any of the

parties and not any other materials.
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December /f? , 2023

Respectfully submitted,

Preston ;.'McDaniel, Esquire

SC Bar #3770

MCDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, South Carolina 28201

(803) 771-7211

and

John M. Milling, Esquire
SC Bar #3994

MILLING LAW EIRM

Post Office Box 519
Darlington, SC 29532
(843) 393-4083

Attorneys and Appellants
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