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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  
      )      FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY    )   
      )          C.A. NO. 2022-CP-26-06116
      )              
Flatiron Constructors, Inc.,   ) 
      )             REPLY BRIEF IN SUPPORT OF
    Plaintiff, )     DEFENDANT’S MOTION FOR 
      )          SUMMARY JUDGMENT
v.      ) 
      ) 
TranSystems Corporation,   ) 
      ) 
    Defendant.      ) 
 

 Defendant TranSystems Corporation (hereafter “TSC”) submits this Reply Brief in Support 

of TSC’s Motion for Summary Judgment on each cause of action alleged by Plaintiff Flatiron 

Constructors, Inc. (“Plaintiff”).  

SUMMARY OF REPLY

In its Brief in Opposition, Plaintiff undertakes great effort to attempt to create an issue of 

fact, but it ultimately fails.  TSC is entitled to summary judgment for a simple reason – the plain 

language of the contracts at issue (including the documents incorporated therein) demonstrate that 

TSC never owed any tort duty to Plaintiff, and Plaintiff has failed to identify any duty owed by 

TSC to Plaintiff, or the breach of any duty.  Plaintiff has had four months since the filing of TSC’s 

Motion to identify specific duties or cases supporting its position, and it has failed to do so.  

The saying has become a Southern aphorism because it is true -- a hit dog will holler.  

While Plaintiff objects to citations being argumentative or unclear in TSC’s Brief, Plaintiff’s 

Opposition Brief is clearly incorrect in two extremely important respects: (1) Plaintiff vastly 

overstates the breadth of our Supreme Court’s holding in Tommy L. Griffin Plumbing & Heating 

Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 463 S.E.2d 85 (1995)(“Tommy L. Griffin I”),

incorrectly contending that the case creates some sort of blanket tort duty owed by engineers to 
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parties outside privity, whereas the case actually directly states that, in analyzing professional 

liability claims “[w]hether such a duty [in tort] exists will depend on the facts and circumstances 

of each case,” Id. at 55-6, 463 S.E.2d 85, 89; and (2) Plaintiff misstates the burden of proof for this 

Motion, by citing a case evaluating a summary judgment granted to a party that bore the burden 

of proof on the matter for which it sought summary judgment.  C.f. Beneficial Fin. I, Inc. v. 

Windham, 431 S.C. 256, 847 S.E.2d 793 (Ct. App. 2020) (holding that defendant seeking summary 

judgment on its counterclaim bore burden of proof for on its counterclaim).  This distinction is 

clear, because the case quoted by the Beneficial court says, in a block quotation used in Beneficial: 

A party seeking summary judgment has the burden of clearly 
establishing by the record properly before the [c]ourt the absence of 
a triable issue of fact. All inferences from facts in the record must 
be viewed in the light most favorable to the party opposing the 
motion for summary judgment. A party who fails to show the 
absence of a genuine issue of material fact is not entitled to summary 
judgment even though his adversary does not come forward with 
opposing materials.

Id. at 267, 847 S.E.2d 799, quoting Standard Fire Ins. Co. v. Marine Contracting and Towing Co.,

301 S.C. 418, 422, 392 S.E.2d 460, 462 (1990) (emphasis in Beneficial citation).  There is a huge 

difference between a burden of proof, and the burden to establish the absence of an issue of fact; 

and Plaintiff improperly conflates the two.  Our Rules of Civil Procedure and related cases state 

how a moving party can meet its initial responsibility to show the absence of an issue of fact.  

“Under Rule 56(c)[, SCRCP], the party seeking summary judgment has the initial responsibility 

of demonstrating the absence of a genuine issue of material fact.”  Baughman v. Am. Tel. and Tel. 

Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991).  “With respect to an issue upon which the

nonmoving party bears the burden of proof, this initial responsibility may be discharged by 

showing – that is, pointing out to the trial court – that there is an absence of evidence supporting 

the nonmoving party’s case.  The moving party need not support its motion with affidavits or other 
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similar materials negating the opponent’s claim.”  Id., citing and quoting Celotex Corp. v. Catrett, 

477 U.S. 317 (1986) (internal citations and quotations omitted) (emphasis in original).  TSC has 

met that burden by pointing out the absence of evidence that TSC had final decision-making 

authority as to the Construction Contract, because that authority expressly lay with the RCE for 

SCDOT.  Because TSC has met its initial burden of pointing out the absence of an issue of fact, 

Plaintiff must, “under Rule 56(e), [SCRCP,] ‘do more than simply show that there is some 

metaphysical doubt as to the material facts’ but ‘must come forward with specific facts showing 

that there is a genuine issue for trial.”  Id., quoting Matsushita Elec. Indus. Co. v. Zenith Radio 

Corp., 475 U.S. 574, 586-87 (1986) (emphasis in original). 

As Plaintiff greatly overstates the holding of Tommy L. Griffin I, it apparently completely 

ignores the existence of Tommy L. Griffin II, which held that the engineer, “as the moving party 

[in the motion for summary judgment], who in the posture of this case does not have the burden 

of proof, was not required to present affidavits to negate [the plaintiff’s] claims.”  Tommy L. Griffin 

Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 351 S.C. 459, 471, 570 S.E.2d 197, 

203 (Ct. App. 2002) (“Tommy L. Griffin II”).  As stated in Tommy L. Griffin II, “a plaintiff in a 

professional malpractice action is required to introduce expert testimony to establish the 

defendant’s standard of care.”  Id. at 472, 570 S.E.2d at 203.  Five years into this case, the sole 

expert testimony Plaintiff has offered in this case is an affidavit from Kenneth O’Connell from 

2018, which does not allege that TSC performed any design services, and which includes opinions 

related only to review of Drilled Foundation Installation Plans.1  This is significant, because 

1  Tellingly, in his affidavit, which is in the record in this case, O’Connell implicitly 
acknowledges that neither TSC nor Martin Long were the RCE, because he states that TSC should 
have submitted plans to SCDOT’s BDGE, BCE, and RCE, rather than making comments.  
(O’Connell Affidavit, filed August 16, 2018, and in the record, ¶ 12.) 
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without expert testimony to identify an error in plans and specifications, Plaintiff’s desperate 

allegations that TSC was the design engineer still do not create any issue of fact as to TSC’s 

liability.  Plaintiff cannot dispute the fact that TSC is not the engineer of record which sealed the 

Project plans.

Plaintiff asserts highly implausible and unreasonable inferences to attempt to create an 

issue of fact – namely alleging that Marty Long of TSC somehow acted as the RCE for SCDOT, 

even though the Standard Specifications incorporated into Plaintiff’s Construction Contract 

identify the RCE as a SCDOT official, and when there are numerous documents within Plaintiff's 

document production which identify the RCE as Travis Patrick, an employee of SCDOT.  To 

defeat a motion for summary judgment, “it is not sufficient for a party to create an inference that 

is not reasonable or an issue of fact that is not genuine.”  Town of Hollywood v. Floyd, 403 S.C. 

466, 477, 744 S.E.2d 161, 166 (2013). 

Further, Rule 56(e), SCRCP, makes it clear that “when a motion for summary judgment is 

made and supported as provided as provided in this rule, an adverse party may not rest upon the 

mere allegations or denial of his pleading, but his response, by affidavits or otherwise provided in 

this rule, must set forth specific facts showing that there is a genuine issue for trial.”  To-date, other 

than the one O’Connell affidavit, Plaintiff has offered no admissible testimony identifying any 

specific admissible contentions regarding breach of professional duty by TSC.  Accordingly, that 

affidavit is the only evidence the Court can consider of alleged breaches of duty in opposition to 

TSC’s Motion. 

RESPONSE TO ERRONEOUS FACTUAL CONTENTIONS OF PLAINTIFF

Plaintiff incorrectly argues that the analysis of potential duties owed by TSC to Plaintiff 

begins and ends with the interaction of TSC and Plaintiff.  Plaintiff’s contract with Horry County 
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for construction of the Carolina Bays Parkway (the “Construction Contract”) actually and clearly 

defines the relationship; so, in an effort to defeat TSC’s Motion, Plaintiff contends that the Court 

should ignore that document.  The Construction Contract expressly incorporates by reference the 

Standard Specifications for Highway Construction, 2007 Edition, issued by the South Carolina 

Department of Transportation (the “2007 Standard Specs”), meaning that Plaintiff accepted these 

2007 Standard Specs as governing its work.  Based on the affidavits filed by Plaintiff’s managerial 

employees, it appears clear that Plaintiff did not analyze or understand its obligations under the 

2007 Standard Specs, and that such lack of prudent analysis likely resulted in problems with 

construction. 

1. There Is No Genuine Issue of Material Fact as to Whether Martin Long of TSC 

Served as RCE for SCDOT—He Did Not.

Although Plaintiff argued in sworn statements issued by two managerial employees that it 

was unclear as to whether Marty Long of TSC was acting as RCE as defined by Section 105.1 of 

the 2007 Standard Specs, the 2007 Standard Specs themselves clearly state that the RCE is an 

“SCDOT Official.” (2007 Standard Specification, Section 101.2).2  The Role of the RCE of 

SCDOT is explicit in the 2007 Standard Specs: 

Unless otherwise specified elsewhere in these specifications, the 
RCE will decide all questions that may arise regarding the 
quality and acceptability of materials furnished, the work 
performed, the rate of progress on the work; the interpretation 
of the Plans and Specifications; acceptable fulfilment of the 
Contract by the Contractor; disputes and mutual rights between 
Contractors; and compensation for the work.  The RCE will 
determine the amount and quantity of the several kinds of work 
performed and materials furnished, which are to be paid for 
under the Contract.

2  Relevant portions of the 2007 Standard Specifications are provided as Exhibit 1, hereto.
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The RCE has the authority to suspend the work, wholly or in part, 
or to withhold further payments to the Contractor for failure to 
correct unsafe conditions for its workers or the general public; for 
failure to carry out provisions of the Contract; for failure to carry 
out orders of the RCE; for periods as the RCE deems necessary due 
to unsuitable weather; for conditions considered unsuitable for 
prosecution of the work; or for any other conditions or reason that 
the RCE deems to be in the public interest.  No additional 
compensation is paid to the Contractor because of such suspensions 
of work. 

The RCE is not authorized to increase the obligation of the 
Department [of Transportation] under the Contract except as 
provided herein. 

(2007 Standard Specifications, Section 105.1.)  Plaintiff argues that TSC could not identify the 

RCE for SCDOT, which is untrue.  TSC did not identify the RCE by name, because it was not 

relevant to the Motion. What is true is that there is no genuine issue of fact as to who acted as 

RCE for SCDOT – Travis M. Patrick, P.E., served as RCE for SCDOT for the Project.  To be 

generous, the sworn testimony of Lou Hutcherson in his Affidavit attached as Exhibit A to 

Plaintiff’s Brief is implausible and incredible, stating that “Martin Long of TSC held himself out 

as [SCDOT’s] Resident Construction Engineer.”  (Ex. A to Pl’s Brief in Opp., ¶ 4.)  During the 

period which Hutcherson testified he was “Project Engineer” for Plaintiff, as demonstrated by 

Flatiron’s own document production,3 Hutcherson wrote an email to Long to state that Flatiron 

3  If Plaintiff argues that the documents offered from Plaintiff’s own production somehow 
are not sufficiently authenticated, TSC makes reference to Exhibit A to Plaintiff’s Brief in 
Opposition to TSC’s Motion for Summary Judgment, wherein Linda Brumfield offers sworn 
testimony that “[i]t is the regular course and business of FCI for an employee or representative of 
FCI with knowledge of an act, event or condition to create or input such information and 
documents into the electronically maintained business records of FCI at or reasonably soon after 
the event occurs, and it is the ordinary and regular practice for FCI to maintain such records.”  (Ex 
A to Pl’s Brief in Opp, ¶ 3.)  Further, the emails drafted by Hutcherson are admissible as the prior 
statement of a witness, under Rule 801(d)(1), SCRE, and as the admission of a party opponent 
under Rule 801(d)(2), SCRE.  Patrick’s emails and correspondence are public records, admissible 
under Rule 803(8), SCRE.  Finally, the documents prove notice to Hutcherson and Flatiron and 
are admissible because they do not fit the definition of hearsay. 
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ceased all SC-707 Bent 1 concrete removal.  Hutcherson copied Patrick on the email, and he 

received a response stating:

Lou, 

We know the vertical steel in the existing foundation has been 
damaged, and we have concerns that the use of the trackhoe 
mounted hoe-ram may have damaged the concrete in the existing 
foundation.  Since the foundation is a continue piece, prior to 
proceeding with any further work, we need to have an evaluation 
performed on the condition of the foundation.  To properly evaluate 
it, the rest of the concrete must be removed.  You need to resubmit 
your proposed removal procedure for review showing how you will 
remove the rest of the concrete without causing further damage to 
the underlying foundation. 

Travis M. Patrick, P.E. 
Resident Construction Engineer
District 5 Special Projects
South Carolina Department of Transportation 

(FIC000170769, attached hereto as Exhibit 2.) (Emphasis added.)  It seems implausible that 

Hutcherson would not remember who SCDOT’s RCE was, after that person ordered him to remove 

all concrete from Bent 1. Similarly, as demonstrated by Plaintiff’s own document production, in 

November 2015, which appears to be incomplete, includes emails and letters between Patrick and 

Hutcherson, with Long copied, wherein Patrick identifies himself as RCE, and Hutcherson agrees 

to have certain work approved by the RCE.  Hutcherson never asks for the identity of the RCE, 

because it is clear he knows who serves as RCE.4 (FIC000170384-5; FIC00002499-500, attached 

hereto as Exhibit 3.)  In the flowchart, identified as Exhibit 6 to the Hutcherson Affidavit, Patrick 

4  Further undermining Hutcherson’s vague assertions, Travis Patrick was selected as 2016 
Resident Construction Engineer of the Year, based on his work in Horry County, during the period 
that Hutcherson was working on the project at issue.  (See SCDOT’s “The Connector,” a self-
authenticating periodical under Rule 902(6), SCRE, which also serves as a public record of a state 
agency under Rule 803(8), SCRE, Spring, 2016, p. 17, attached hereto as Exhibit 4.) 
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is identified on the line above Martin Long, consistent with the 2007 Standard Specifications, 

which state, in outlining “Authority and Duties of the RCE’s Representatives: 

Authorized representatives of the RCE may inspect all work done 
and all materials furnished.  Such inspection may extend to all or 
part of the work and to the preparation, fabrication, or manufacture 
of the material to be used.  However, such inspection does not 
relieve the Contractor of any responsibility or obligation to perform 
the work strictly in accordance with the requirements of the 
Contract.  The RCE’s representative has the authority to reject 
defective material and to suspend any work that is being 
improperly performed subject to the final decision of the RCE.  
The RCE’s representative is not authorized to alter or waive the 
provisions of the Contract, to approve or accept any portion of the 
work, or to issue instructions contrary to the Plans and 
Specifications.  In no case will the RCE’s representative act as 
superintendent or perform other duties for the Contractor or interfere 
with the management of the work by the Contractor’s 
superintendent.  Do not construe advice given by the RCE’s 
representative as in any way binding on the RCE or the 
Department or as releasing the Contractor from the fulfillment 
of the terms of the Contract.

(2007 Standard Specs, Section 105.9.) (Emphasis added.)  Even from the documents and testimony 

offered by Plaintiff in a feeble attempt to create an issue of fact as to who held the position of 

SCDOT’s RCE, it is clear that Long was a Representative of RCE, whose initial decisions and 

inspections are subject to the final decision of the RCE.  Hutcherson’s affidavit describes tasks 

consistent with “Representatives of the RCE,” not the RCE.  In Paragraph 15 of his Affidavit, 

Hutcherson acknowledges that Long was to review Plaintiff’s submissions and “pass it along for 

final approval by the owner and/or SCDOT.”  (Ex B to Pl’s Brief in Opp., ¶ 15.)  This is 

consistent with the definition of Representative of the RCE, which Representative carries no 

ultimate authority.
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2. Plaintiff Has Offered No Evidence to Demonstrate that TSC Designed Any 

Portion of the Project at Issue, Nor Has It Offered Any Evidence of Alleged 

Negligent Design by TSC, Causing Damage to Plaintiff. 

Plaintiff argues, without evidence, that TSC designed plans and specifications, based on 

language in a contract to which Plaintiff was not a party.  TSC provided sworn testimony that it 

did not sign or seal any plans, and Plaintiff has failed to identify any such plans or to identify any 

witness to provide any admissible testimony to show TSC ever did so.  Plaintiff must identify 

admissible evidence creating an issue of fact, and, because it asserts claims for professional 

negligence, it must also identify expert testimony identifying a breach of duty in design, if design 

occurred, which caused damage to Plaintiff.  Plaintiff is in possession of all design drawings as the 

Project Contractor, and it has failed to produce any drawings which are signed, sealed or prepared 

by TSC, even though it has an obligation to provide evidence to contradict TSC’s identification of 

a lack of a genuine issue of material fact.

3. Plaintiff Disingenuously Implies There is an Issue of Fact as to SCDOT’s Sole 

Authority to Reject Work.

As noted in TSC’s summary of reply, Plaintiff has misstated the burden of proof for this 

Motion.  At page 12 of Plaintiff’s Brief in Opposition, Plaintiff accuses TSC of making a 

conclusory statement, unsupported by affidavits, even though Tommy L. Griffin II says, in 

analyzing burdens of proof under Rule 56, SCRCP: “the moving party [in a motion for summary 

judgment], who in the posture of this case does not have the burden of proof, [is] not required to 

present affidavits to negate [the plaintiff’s] claims.”  Tommy L. Griffin II, 351 S.C. at 471, 570 

S.E.2d at 203.  Even if TSC were required to present evidence to support the statement, which it 

is not, Sections 105.1 and 105.9 of the 2007 Standard Specs make it clear that the RCE for SCDOT 
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has authority to make final decisions, while representatives of the RCE only have power to act, 

“subject to the final decision of the RCE.”  2007 Standard Specs, Section 105.9. 

LEGAL REPLY ARGUMENT

1. Plaintiff Has Vastly Overstated the Holding of Tommy L. Griffin I.

First, it remains undisputed that Plaintiff presents no claims in this case other than ones for 

purely economic losses; so, this Court must evaluate the source of the duty Plaintiff claims TSC 

owed to determine whether the economic loss rule bars recovery.  In Tommy L. Griffin I, South 

Carolina’s Supreme Court states that “the question of whether [a] plaintiff may maintain an action 

in tort for purely economic loss turns on the determination of the duty [that] plaintiff claims the 

defendant owed.”  Tommy L. Griffin I, 320 S.C. 49, 54, 463 S.E.2d 85, 88 (1995).  The Court noted 

that “a growing number of states have refused to apply the ‘economic loss’ rule to actions against 

design professionals where there is a ‘special relationship’ between the design professional and 

the contractor.”  Id. at 53, 463 S.E.2d at 87.  The Court then compared the law of design 

professionals to that affecting professional liability for lawyers and accountants, noting that “[those 

groups of] professionals, however, owe a duty to the client and sometimes to third parties which 

arises separate and distinct from the contract for services.”  Id. at 55, 463 S.E.2d at 89 citing 

Congregation of the Passion, Holy Cross Province v. Touche, Ross & Co., 636 N.E.2d 503 (Ill. 

1994).5  Lawyers, for example, owe duties to only a limited number of groups of non-clients, but 

it is not a blanket duty to all non-clients.

It is no small irony that, after leading its Brief in Opposition with priggish arguments 

regarding the clarity and accuracy of TSC’s citations of law, Plaintiff fails to report one of the 

5  Although Plaintiff argues that this Court should disregard opinions for other states, the 
Supreme Court of South Carolina used an Illinois Supreme Court opinion to support its finding 
that professionals (accountants in that case) sometimes owe duties to non-client third parties.
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central holdings of the case on which it principally relies.  In Tommy L. Griffin I, the Court notes 

that lawyers and accountants have long been held liable to clients for malpractice, and that they 

sometimes owe duties to clients and third parties which arise separately and distinctly from 

contracts for services. Drawing an analogy to that circumstance, the Court notes “we see no reason 

to insulate design professionals from liability when the relationship between the design 

professional and the plaintiff is such that the design professional owes a professional duty to the 

plaintiff separate and distinct from any contractual duties between the parties or with third 

parties.”  Id. (emphasis added).  Our Supreme Court then states, and Plaintiff conveniently 

excludes from its Brief, “[w]hether such a duty exists will depend on the facts and 

circumstances of each case.” Id. (emphasis added). 

Whether there is a duty of care is a matter of law, not a factual determination.  “The court 

must determine, as a matter of law, whether the law recognizes a particular duty.”  Steinke v. S.C. 

Dep’t of Labor, Licensing and Regulation, 336 S.C. 373, 387, 520 S.E.2d 142, 149 (1999).  

Based on the express holding of Tommy L. Griffin I, the determination of duty owed by 

that engineer to a non-client contractor in that case is limited to the facts of that case.  There is no 

South Carolina case analyzing tort duties owed by an engineer providing CEIT services as one of 

the RCE’s Representatives.6  For this reason, TSC provided examples of analyses of other states.  

That said, it is clear that TSC’s relationship with Plaintiff is very different than the relationship of 

engineer and contractor in Tommy L. Griffin.  In that case, the engineer “was the design engineer 

and supervised the project for the County.”  Tommy L. Griffin I, 320 S.C. 49, 51, 463 S.E.2d 85, 

86 (1995).  In the present case, TSC acted as a Representative of the RCE, with no final decision-

6  As noted on p. 1 of TSC’s Brief in Support, CEIT services is construction, engineering, 
inspection and testing services. 
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making authority, and Plaintiff was expressly told in writing: “Do not construe advice given by 

the RCE’s representative as in any way binding on the RCE or the Department or as releasing the 

Contractor from fulfillment of the terms of the Contract.” 2007 Standard Specs, Section 105.9.  

Plaintiff has offered no evidence from any person stating that Plaintiff was ever told or that Plaintiff 

even ever thought that Marty Long was “RCE for SCDOT” as defined by Sections 101.2 and 105.1 

of the Standard Specs; so, Plaintiff has not created any genuine issue of material fact.  In this case, 

TSC’s role was to provide “Construction Engineering and Inspection Services,” which is a 

fundamentally different factual situation that held by the engineer in Tommy L. Griffin. In Tommy 

L. Griffin, the Engineer served as Project Engineer, with final authority for decisions on safety and 

operations.  In the present case, any decisions made by TSC were preliminary, subject to final

review, approval or rejection of SCDOT through the RCE.  The RCE’s role, for purposes of project 

supervision, was very similar to that of the engineer in Tommy L. Griffin.  Plaintiff has identified 

no cases in South Carolina where an engineer providing Construction Engineering and Inspection 

services for an owner was deemed to owe a duty of care to a general contractor outside privity, 

and this Court must determine as a matter of law whether such a duty exists.  

This is where South Carolina law becomes critical to the analysis.  As noted in TSC’s Brief 

in Support, S.C. Code Ann. Regs. §49-300(B) states that “[t]he Rules of Professional Conduct [for 

Engineers and Land Surveyors] delineate specific obligations engineers and surveyors must 

meet.”  Id. (Emphasis added.)  The Engineer “shall hold paramount the safety, health, and welfare 

of the public in the performance of their professional duties.”  S.C. Code Ann. Regs. §49-301.  

Further, “[t]he Engineer … shall avoid conflicts of interest.”  S.C. Code Ann. Regs § 49-304 

(emphasis added).  Plaintiff argues for the Court to recognize a duty that these regulations appear 
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to deem improper, whereby an engineer would owe a duty to a non-client not to do too thorough a 

job evaluating construction for the benefit of the engineer’s client and the general public.   

As noted above, “[t]he court must determine, as a matter of law, whether the law recognizes 

a particular duty.  If there is no duty, then the defendant in a negligence action is entitled to 

judgment as a matter of law.”  Simmons v. Tuomey Reg. Med. Ctr., 341 S.C. 32, 39, 533 S.E.2d 

312, 316 (2000).  “The determination of the existence of a duty is solely the responsibility of the 

court.”  Miller v. City of Camden, 329 S.C. 310, 320, 494 S.E.2d 813, 818 (1997).  Further, our 

Supreme Court has held: 

Whether the law regarding a particular duty is an issue of law to be 
decided by the Court.  An affirmative legal duty exists only if 
created by statute, contract, relationship, status, or some other 
special circumstance.  

Hendricks v. Clemson University, 353 S.C. 449, 456, 578 S.E.2d 711 (2003).  Plaintiff has 

identified no statute, contract, relationship, status or special circumstance creating a duty.  It argues 

that the status of TSC creates a duty, but that argument is directly contradicted by the 2007 

Standard Specs, which are incorporated into the Construction Contract, as well as the TSC 

Contract, which creates no duty owed by TSC to Plaintiff.  Finally, South Carolina regulations in 

the Rules of Professional Conduct for Engineers, which were adopted pursuant to statutory 

authority, demonstrate that this Court should not find a duty to exist which would create an 

impermissible conflict of interest for TSC.  Accordingly, the Court should find no duty owed by 

TSC to Plaintiff.  Specifically, there is no evidence that TSC had final supervisory authority over 

Plaintiff, and the 2007 Standard Specs actually prove that it did not. In Tommy L. Griffin I, the 

Engineer assumed certain duties, including that of project design, whereby, under South Carolina 

law it assumed duties to the public regarding safety and to the contractor regarding constructability 

of the plans and specifications.  Further, that Engineer had final decision-making authority over 
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the General Contractor, agreed to by its client, Charleston County, in the form of a contract.  In 

this case, TSC did not. 

2. Plaintiff Has Failed to Identify Any Evidence Indicating Either Party to the TSC 
Contract Intended Plaintiff to Be a Third-Party Beneficiary of the TSC Contract. 

Once again, Plaintiff’s arguments against summary judgment on its third-party beneficiary 

claims are built upon a fundamental misunderstanding of South Carolina law.  Plaintiff brought 

the claim, and Plaintiff bears the burden of proof. To satisfy Rule 56, SCRCP, TSC has stated, in 

the affidavit of Peter Strub, who was the person who signed the TSC Contract for TSC, that TSC

never considered or intended Plaintiff to be a third-party beneficiary of the TSC Contract.  

Although TSC did not have a burden to provide evidence, it did so with Strub’s affidavit.  Plaintiff 

has failed to offer any evidence of intent of either Horry County or TSC to confer third-party 

beneficiary status on Plaintiff.  The case has been pending for 5 years, and there is no reasonable 

argument that Plaintiff needs further discovery on the issue. Rule 56(e) requires Plaintiff to 

provide evidence of intent as to third-party beneficiary status to defeat TSC’s Motion, and Plaintiff 

has failed to do so. 

Plaintiff’s legal arguments on this issue are not credible.  Plaintiff argues that, because the 

TSC Contract does not expressly say “Plaintiff is not a third-party beneficiary,” there must be an 

issue of fact.  By law, the TSC Contract must be read as a whole, and Plaintiff has identified no 

provision of the TSC Contract which it contends confers a third-party benefit on Plaintiff.

Accordingly, Plaintiff has failed to provide evidence to defeat TSC’s motion. The cases that 

Plaintiff attempts to argue as refuting TSC’s position actually bolster it.  Evidence of intent is only 

necessary in an ambiguous contract, and Plaintiff has identified no ambiguity as to intent regarding 

third-party beneficiaries.  “A third-party beneficiary is a party that the contracting parties intend 

to directly benefit.”  Helms Realty, Inc. v. Gibson-Wall Co., 363 S.C. 334, 340, 611 S.E.2d 485, 
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488 (2005).  The purpose of the TSC Contract was to benefit Horry County and its citizens, not 

Flatiron.  Plaintiff has provided no evidence at all that either Horry County or TSC intended the 

TSC Contract to directly benefit Plaintiff; therefore, TSC is entitled to summary judgment on 

Plaintiff’s cause of action for breach of contract by third-party beneficiary. 

4. The TSC Contract Demonstrates TSC’s Agency Status with Horry County, as 
Well As SCDOT, for the Project at Issue.

TSC’s Scope of Services, which is Attachment A to the TSC Contract, demonstrates that 

TSC acted as an agent for both Horry County and SCDOT in providing Construction Engineering

and Inspection Services, stating:

The SCDOT and Horry County desire to hire a ConsultantPl to 
perform Construction Engineering and Inspection (CEI) Services 
for the above-described project to include but not be limited to, 
construction management, assurance and acceptance inspection, 
sampling, testing, and construction survey verifications to determine 
compliance with the contract requirements.  

(TSC Contract, filed as Exhibit E to TSC’s Brief in Support, p. 21/28.)  Interestingly, this document 

also differentiates between TSC and SCDOT’s Resident Engineer because it states:

As part of the project, SCDOT will require the Consultant to furnish 
a fully functional office for use by SCDOT and Consultant.  The 
location of the project office shall be approved by SCDOT.  All 
installation fees and monthly bill shall be the responsibility of the 
Consultant.  The Consultant and SCDOT shall agree upon minimum 
dimensions of the project office prior to signing rental agreements.  
At a minimum, the project office shall have one ½ bath, one Private 
Office for the Project Engineer, private office for SCDOT 
Resident Engineer, and workspace for support staff, including a 
plan table…

(TSC Contract, p. 26/28 (emphasis added)).7

7  Marty Long filled the role of Project Engineer, as defined in the TSC Contract, and Travis 
Patrick, as noted above, was Resident Engineer for SCDOT. 
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Review of the TSC Contract and the Standard Specifications demonstrates that Horry 

County delegated all decision-making authority to SCDOT’s Resident Construction Engineer, and 

that TSC acted as a representative of the RCE. (2007 Standard Specs, §105.3(2-3), 105.9; see also 

TSC Contract, Scope of Services, pp. 21 - 27.)  Plaintiff erroneously argues: (1) that there is no 

evidence of the Principal’s manifestation of any agency, when it is clear from the TSC Contract 

and the 2007 Standard Specs (as well as the emails that Plaintiff placed in the record); and (2) that 

because agency is normally an issue of fact, summary judgment is inappropriate.  Summary 

judgment is appropriate, because Plaintiff has failed to meet its burden to oppose the Motion under 

Rule 56(e) – it has offered no evidence showing a lack of agency relationship.  The TSC Contract 

gave TSC authority to inspect Plaintiff’s work, and the 2007 Standard Specs gave Plaintiff notice 

of that authority.  This provides the immunity which defeats the claim for tortious interference. 

4. Even in the Brief in Opposition, Plaintiff Premises Claims Against TSC on Breach of 
the TSC Contract. This Is Fatal to Plaintiff’s UTPA Claim.

All of Plaintiff’s claims against TSC are premised upon TSC’s alleged breach of duties 

related to its CEIT Services under the TSC Contract.  “A mere breach of contract, without more, 

does not constitute a violation of the unfair trade practices act, even if done so intentionally.  

Otherwise, every intentional breach of a contract within a commercial setting would constitute an 

unfair trade practice and thereby subject the breaching party to treble damages.”  D.R. Horton, Inc. 

v. Wescott Land Co., LLC, 398 S.C. 528, 549, 730 S.E.2d 340, 351 (Ct. App. 2012), vacated in 

part as to other causes of action, but affirmed as to this holding by 410 S.C. 319 (2014).  In that 

case, the Court of Appeals found that claims of unjustified delays with improper justification did 

not create sufficient evidence to defeat a motion for summary judgment as to UTPA claims.  Id.

In its Brief in Opposition, Plaintiff argues that the alleged unfair trade practices of TSC were 

breaches of the professional standard of care.  This is not unfair or misleading activity; it is a claim 
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for professional negligence.  Plaintiff has offered no legal support for the proposition that S.C. law 

allows it to recover treble damages and attorneys’ fees for a negligence claim, and allegations of 

negligence are insufficient to allow for recovery for UTPA violations.  Again, Plaintiff appears 

not to understand its obligation at this point in the proceedings to produce admissible evidence of 

unfair or misleading actions in the conduct of business. 

Plaintiff incorrectly argues that there is no specific regulatory measure authorizing the 

activities performed by TSC.  S.C. Code Ann. §40-22-20(25) defines the “practice of engineering” 

to include “the review of construction for the purpose of monitoring compliance with drawings 

and specifications.”  S.C. Code Ann. § 40-22-2 states that “[i]n order to safeguard life, health, and 

property and to promote the public welfare, the practice of engineering … in this State is subject 

to regulation.” S.C. Code Ann. Regs §49-301(A) requires that an “Engineer shall at all times 

recognize that their primary obligation is to protect the safety, health, property and welfare of the 

public and shall conduct their practice to fulfill this obligation.”  Again, Plaintiff alleged that TSC’s 

provision of CEI Services was excessive, but engineering regulations issued by statutory authority 

authorize and require TSC to conduct its practice in recognition that TSC’s primary obligation is 

to protect safety, health, property and welfare of the public.”  TSC applied its professional 

judgment in fulfillment of this obligation.  This is authorized and required by state regulatory 

authority; therefore, TSC is immune from UTPA liability. 

CONCLUSION

Plaintiff’s Brief in Opposition fails to create any genuine issue of material fact, but it does 

use innuendo and implication in an effort to confuse the Court.  The facts are clear – there is no 

privity between TSC and Plaintiff, and there is no special relationship giving rise to tort duties.  

Plaintiff has identified no contract or statute which creates duties, and this Court should, as a matter 
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of law, find that no duties exist.  Plaintiff has had 5 years to create issues of fact, and TSC has 

incurred hundreds of thousands of dollars in expenses in defense of a claim that has once been 

placed on a trial roster.  There is no reasonable argument that the motion is premature, and it is 

clear that Plaintiff has failed to identify evidence to refute TSC’s assertion of the absence of an 

issue of material fact.  TSC is entitled to judgment as a matter of law.

As to Plaintiff’s objections to citations, the undersigned addresses the arguments, which he 

deems meritless, in Exhibit 5, filed herewith. 

 

WILKES ATKINSON & JOYNER, LLC

August 2, 2023  s/ C. Daniel Atkinson                              
Michael B.T. Wilkes, Esq. (S.C. Bar 6107) 
mwilkes@wajlawfirm.com
320 Broad St., Suite 220 
Charleston, SC 29401 
843.737.6229

- And - 

C. Daniel Atkinson (S.C. Bar 72721) 
datkinson@wajlawfirm.com
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
Phone: (864) 591-1113 

Attorneys for Defendant  
TranSystems Corporation  
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b��(�"77�#��(���������������.�� �|��/���
6��������$����(�5����������#��(&
�� ����������������������"(��������������

��.������� �����.�� ���� ����������7���*
�������7�� ���"������������ �����,+���������
������"�������7�� ����.������9���)��9���(
,��(���a���(�,+�.�(������0*412�� ��"� �� ��
����������)���&
�� ����)���������7�� �����������������*
)���(�7����"))���UVX~&

����������������������������� ¡���¢���£���

��¤� � �¥¦§̈ ©��ª��©«¬�¦̈ ­­¬¦©̈ ®��ª��¥̄ ®°­±�²³́ µ

���¶=	�·�x�	>@
��������	��
�����
�����������


���������������� !�"�!#!��� ��
���"�$#%���!#!�� 
����&����������'�(� � )���"�
��� �"!$%�* (�# (���*!$%�* (��
����# ��
������������*#"�����!���� �'�
���%"�()��
��&���������*#"�����!������	�'#����
���
���$# ��#�����!#%���
�(�	#"!$��
����������*%����#"(������� �"�!�
������������ ���* (������!"*�!*"#��
����!���
������������ ���* (�����"�%#"
����������� �#"����!����("#� #)��
�������

+,-.
��
���������

ELEC
TR

O
N

IC
ALLY FILED

 - 2023 Aug 02 12:21 PM
 - H

O
R

R
Y - C

O
M

M
O

N
 PLEAS - C

ASE#2022C
P2606116

986
1002



��������������	���

	������������

������� � ������

��������������

�
 !"#!$�#!$�%&'()�*#+&" ,
!#�-#.)�)#/-�#�0&0'"#( &!�
&1�#2&'(�3�4 "" &!5�2'(� (67�

89:;�<=�>?;�=<8@:�ABCBD9:B<B@A�E@,
(F--!�()-�.&'!(+G�#!$�7(#(-�()#(�
#+-�H5IJK�4 "-7�#0#+(L
M)#(�$&-7!6(�4-#!�()-�N !!,

 7)�0-&0"-�#+-!6(� !(-+-7(-$� !�
F)#(�O&-7�&!� !�()-�P#"4-((&�
%(#(-5�)&F-/-+L�
Q!�N-2+'#+G5�#�.&++-70&!,

$-!(�1+&4�()-�N !! 7)�R+&#$,
.#7( !O�*&40#!G5�S"-5�/ 7 (-$�
T-#$U'#+(-+7� !�*&"'42 #�1&+�#�
7(&+G�&!�%*VWM67�+-70&!7-�(&�
<8@�XYZZZ[\@9:�]==;�B?�̂_<=E@:�
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ÍÎÏÐÑÒÓ�ÔÕÓÖ×ØÓÕ�Ù×�ÙÚÕ�ÛÜ××Ý�ÞØÝ�ßÙÓ�ÛßØÞØàßÞÜ�ß�ÖÞàÙ�×Ø�Í×�ÙÚ�ÎÞÔ×ÜßØÞ��

Ã�À�½�
�́ÅÂ·��Â¾²́Ë��
¹¶Ä²¿¾́ÂÁ±²́Ë�Â·Ä��
²́Á¿́ ²̧́��¶́		¿��¿·̧¶·²·�
µ²́²�¶·�̧¿µ·�̧¿�³¿¹²́�̧±²�

ÕÖ��ÜßàÞØ��Ôß�ÞÔ
����Ù�
º̧¿ÁÁ²Ä�ÈÅ��»�À°�̧¿�
Âº	�ÂÈ¿Ì̧�̧±²�Ä¶ºÂº̧ ¿́Ìº�
ÛÜ××ÝßØ��ßØ�ÐàÙ×�ÕÔ�

±̧
Á̧
��
�µ
µ
µ
Éº
³
Ä
¿̧
É¿́
¾
�¶
·
º
¶Ä
²
�Á
Ä
¼º
��̧
Â̧
²
¿
¼�
»
�
À
°
Ê
�
�
�
ÉÁ
Ä
¼�����
�������

ELEC
TR

O
N

IC
ALLY FILED

 - 2023 Aug 02 12:21 PM
 - H

O
R

R
Y - C

O
M

M
O

N
 PLEAS - C

ASE#2022C
P2606116

987
1003



�������������

	

��

���������������
�
���������������������
��
��
�
� ��!
�����
��!�
���"�
����������#��

�������
$%&'��
(����

�)��*
�������������$%&'��
�����+

 �#
����

�������
!��
�
�"���
�,!�
�,�-�)�
�.�/
 
�"�
*
���
����*�#���
�*�#����
�#
��*������+
���(��������!(-
������
���)�0��1234"�
*
�.!(���5
+
6789:;6�<=>:;�?@6�AB9;:C;A�C7�A;D;E7F�@�F97G9@H�CI@C�
/�!�#�����(��!
!�
��
�#
�����#�/�!�#��

�!�#
�/������
123J)
��*
��
/�����!��*
#�K
�#
��*���L#!��
������#�&
+
 
���(
�
�MKLN&O�$%&'��������(�*���-

��#
����
#�

����� �#
��
�#
��*���
��������
��
(����

��/*��/��*�
��
��(�


������
���������
��������
*
��-
��(
� ����
����

*
��!
!�
)�
�KLN&�$%&'��������
��+�����������()�$
���������
�
��*
#!�
#�
/��#�����
��(��
*)��*
����
����
*
�������(�
������
��
�������
�
�
�
�����-���
�����(����
���/*��#��+
:866�CI;�6C98:C89;�@PA�HB66B7P�7=�CI;�7=>:;�79�ABDB6B7P�
;@:I�7P;�9;F9;6;PC6Q�@PA�I7?�CI;6;�7=>:;6�79�ABDB6B7P6�
����������
����
*
�� 
�����(����������$%&'�)�
�N##�
�������
���������
����#!�

#�����
�#
��*��"�
*��#�+�����
� �
�
��/�
*�(���

����
���
/����#�-��#�
�
����
�
�����

�(�)�%�����(
(-
��������

�(�!��
��/��R�
��������������,
�
�
*�
��##�
��
��������!
�
*�
��(���
��$%+
&'�������/*��
)�
�SI;�>96C�:E@66�H;HT;96�?;9;�P7HBP@C;AQ�6:9;;P;A�@PA�
6;E;:C;A�BP�UVWXY�Z[\]�̂_]<S̀6�>96C�:E@66�G7C�8PA;9+
/������a��!����123J)
�b;HT;96�BP�CI;�>96C�:E@66�@9;c�d�e�f����gf����0��$
�+
 ��
�"�h��g��������g����i�
����
�!�
���"�j��k���d��g�
���&��
���
�1"�	�����l�mmg������&��
���
�J"�n�op����l�gq
g������r.sN"����tf��uv�op����&��
�
������%���
�!�
����
<=>:;Q�h�k�h���gg�k�gg����&��
�
������w���

����
�
<=>:;Q���f��o�x��������5��*
�����s��"�h�k���y����z����
i�
����
�!�
���"�{�����k�yol��f��op����L� ����(
�+

��"��x�����y��e�g�7=�]B9;:C79�7=�b@BPC;P@P:;�<=>:;Q�
���f�n�|������i�������"�������n�o�����KiN"�h�mm�j��q
������&��
���
�}"�h~�����g�j��kv��g����&��
���
�3"�j�g��
j��kv��g����&��
���
��"�y��p�{����t������5��*
�����
s�����#�h�o�t���g��{�����k�����r�����
���#�N#(����+

��
���)�

���� � ����������������������������������������

�������������
��� ¡�¢ �£

¤¥���¦¥�§̈©¥�
ª¡«¢¬­� ¡®¢ �¬­

�̄°�±²�³�±©©
�́µ¶ ��¬·�̧¹º

�̄�°�»�¼§̈
ª½¹­­�­µ

¾¥���¾�¥¿À̈¥�
��� ¡�¢ �Á

§̄�Â°��ÃÀ¥²Ä
Å¬­� ¡®¢ �¬­

Æ±§§±�¿�Ç²�¥§°�±²Ä
È­É�¡¬­Ê«­ ¹½

¤����¾����
��� ¡�¢ �Ë

¤�²ÌÂ�§±���Æ±§§±�¿¨
Í�­¹­¢«�¹­Î�ÏÎÊ�­�� ¡¹ �¬­

¾�¥¿�̈�Ð¥��
��� ¡�¢ �Ñ

Ð�Ò±°�¦§��°
ÓÔ�Õ«¡É�¢«�

¤±¿�¤¥�����¿���
Ö¹�­ «­¹­¢«

³�±©��Ç�§Ò±�
Ö¹�­ «­¹­¢«

¤×�Ø§§���¾�¥¿À̈¥�
��� ¡�¢ �Ù

»±²Ä�§������±�
ÍÚ̧ Ï

¤�¿�̈�Ç�©©¥Û
ª¡«¢¬­� ¡®¢ �¬­

�̄©���»±²�
Ü¬¢¹½�ª¡¬µ¡¹Ê�ÏÎÊ�­�� ¡¹ �¬­

Ç��Ä�Æ�̈©ÝÂ��
�́µ¶ ��¬·�̧¹º

Þßà�ß���������	à
����à���
ß�ß����ß�


��¼��̄ Ð�¾�À�¥���¿�

��������������������	�

ELEC
TR

O
N

IC
ALLY FILED

 - 2023 Aug 02 12:21 PM
 - H

O
R

R
Y - C

O
M

M
O

N
 PLEAS - C

ASE#2022C
P2606116

988
1004



��������������	���

	������������

������� � ������

����������������������� ��!��"���##"����

$%&'(�)*+,-.,*,/.�012.3.,�0213�*/2144�-5.�4-*-.�46.,7�*�7*8�*49+,:�;<.4-+1,4�
*,7�:*-5.2+,:�+,0123*-+1,�1,�3*+,-.,*,/.=2.>*-.7�-16+/4�7<2+,:�-5.�?@AB�$%&'(�
)*+,-.,*,/.�%1,0.2.,/.�*-�(5.�C1,.�+,�D+>>+*34=E2+/.�$-*7+<3�1,�)*2/5�F=A@G�(16+/4�
/1H.2.7�+,/><7.�4*>-�I2+,.�6217</-+1,J�K1I�4+-.�5*L*274�*,7�4-*8+,:�4*0.J�/*4-+,:�*,7�
+,4-*>>*-+1,�10�I2+7:.�7./9�6*,.>4J�I2<45�*,7�>+3I�3*,*:.3.,-�*,7�/5*+,4*M�4*0.-8G

)*2>I121�N.4+7.,-�)*+,-.,*,/.�O,:+,..2�N1II8�E.*,�
.P6>*+,4�-5.�4*>-�I2+,.�6217</-+1,�621/.44�*,7�451M/*4.4�
7+00.2.,-�4.-<64�3*+,-.,*,/.�012/.4�*/2144�-5.�4-*-.�<4.�
+,�-5.+2�1M,�6217</-+1,�10�4*>-�I2+,.G�

?@AB�)*+,-.,*,/.�%1,0.2.,/.Q�RSTUSVVWX�XYZWV�US[\W]ẐU\S�̂\�US_WVZXV�̀W\ab_̂UcÛd
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R̂S̀OO	UMQ	OURUQh	oM̀OQ	N̂̀]N̂	dcmQ	USm̂pO	
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YNUM	Vrsto	YRO	RO	R	Om[[QS	N]UQS]	YNUM	
���	�����}��	�{���z����{�	������		�{z	���	
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N[qSQOOǸ]	YMQ]	R	r̀cm[dNR	qNc̀U	UmS]Ql	
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B5>85DqC�<7<8<;__9�=C8<h;8=m�f5C7=__�

U.TV'�/%0*!(�!(�#$%�$."3!#*V�*�U%%o�*1+
#%/�#$%�"T/Y%/PQ�Z(1./#T(*#%VPW�#$%/%�U%/%�
>5hj_<>;8<57CF�LH=�ADC8�8D;7Cj_;78�m<m�758�
Y.�*"�%z3%,#%'{�#$%�./Y*(�,/*,o%'�*"�aV..'�
|5J�J;C�D=C85D=mF�LH<C�5>>;C<57;__9�H;j+
3%("�aT#�'.,#./"�#$.TY$#�!#�,.TV'�"#!VV�1T(,+
8<57�jD5j=D_9F�G=�J;C�8;w=7�85�8H=�r4}�85�
D=>5i=DF�~=CC�8H;7�NM�H56DC�_;8=D�H=�J;C�
$%0.//$*Y!(Y�3/.1T"%VP�*('�Y.!(Y�!(#.�$P+
3.R.V%0!,�"$.,oQ�2!"�o!'(%P"�"$T#�'.U(�
*('�$%�a%,*0%�"%3#!,Q�
�1#%/�#U.�U%%o"W�*�"%,.('�V!R%/�a%,*0%�

;i;<_;I_=�<7�:9D8_=��=;>HF�f5C7=__�J;C�;8�
#$%�#.3�.1�#$%�#/*("3V*(#�V!"#�a%,*T"%�.1�#$%�
"%R%/!#P�.1�$!"�,.('!#!.(Q�
��1#%/�"%R%(�"T/Y%/!%"W�#U.�V!R%/"W�'!+

*VP"!"�*('�V.#"�.1�#!0%�*('�%(%/YP�1/.0�
=i=D957=�r�;h�;_<i=�;7m�r�;h�C5�8H;7w+
@6_̂y�H=�C;<mF�
LH;8�J;C�57_9�8H=�I=]<77<7]�5@�f5C+

(%VV\"��.T/(%PQ�2%�U*"�!(�*�0%'!,*VVP�!(+
m6>=m�>5h;�;7m�57�;�i=78<_;85D�@5D�Mc�
m;9CF�G=�Cj=78�;jjD5g<h;8=_9�ME�m;9C�<7�
r4}̂�m6D<7]�JH<>H�H=�_5C8��e�j567mCF�
2!"�'%R.#%'�U!1%W�X*/%(W�(%R%/�V%1#�$!"�

"!'%Q��
2%�U*"�#$%(�#/*("1%//%'�#.��!a/*�2."+

3!#*V�.1�S$*/V%"#.(�U$%/%�$%�/%,%!R%'�%z+
#%("!R%�3$P"!,*VW�"3%%,$�*('�.,,T3*#!.(*V�
#$%/*3!%"Q��R%/,.0!(Y�#$%�0T",V%�*#/.+
jH9�J;C�H<C�7=g8�H6Dm_=F�LH<C�J;C�;�_57]̂�
C_5J�jD5>=CCF��H=7�H=�ADC8�J5w=�6ĵ�H=�
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>5J5Dw=DC�J;C�5i=DJH=_h<7]�@5D�f5C7=__F�
LH=�G;hj857�456789�?@A>=�855w�6j�;�>5_+
V%,#!.(�1./�$!0�*('�"%(#�!#�#.�$!"�U!1%Q�&%"!+
'%(#�)*!(#%(*(,%��(Y!(%%/���������������
*('�$!"�U!1%W��.�((W�R!"!#%'�.1#%(�*('�#..o�
X*/%(�*('�X*PV*�#.�'!((%/�#.�#*o%�#$%!/�
h<7mC�5@@�8H<7]CF��K4B?L�>5J5Dw=D�������
����� ��*V".�R!"!#%'�*"�.1#%(�*"�"$%�,.TV'Q�
:}K4�];i=�f5C7=__�8H=�5jj5D867<89�85�

U/!#%�V%##%/"�#.�a.#$�'.(./"\�1*0!V!%"Q�2%�
$.3%"�#$%P�U!VV�/%"3.('�a%,*T"%�$%�U.TV'�
V!o%�#.�o(.U�0./%�*a.T#�#$%!/�V.R%'�.(%Q�
f5C7=__�<C�8;w<7]�@6__�;mi;78;]=�5@�H<C�

C=>57m�>H;7>=F�xrqh�;�h<D;>_=F�f5m�H;C�
j_;7C�@5D�h=̂y�H=�C;<mF�
LH<C�=gj=D<=7>=�<7Cj<D=m�H<h�85�H=_j�

.#$%/"Q��R%/P�[T('*PW�$%�"3%('"�#!0%�U!#$�
*�0%(#*VVP�,$*VV%(Y%'�0*(�!(�$!"�,.00T+
(!#PQ�

��������������������������

��  ¡�¢£¤¥�¦¦�§¤�¦§̈§¥©�ª ££«�¬­®¬�¡£̄ �­�®¦¬­°�£«¬�¥�¬®±�¥�«£ �© ®¥¬�²°�§¤�¬­��³£¤¬�§³ª£ ¬®¥¬�¬­§¥©�¡£̄�­®̈�́�
µ«¬� �­§¤�¦§̈� �¬ ®¥¤ª¦®¥¬�­��§¤�̄¤§¥©�­§¤�¤�¶£¥²�¶­®¥¶��¬£�­�¦ª�£¬­� ¤�®¥²�ª £³£¬��£ ©®¥�²£¥®¬§£¥¤́���

·̧¹¹º�»¼½¾̧¿¿À½�½̧Á¼¾Â�ÁÃÄ¾Á̧�
ÅÆÇÈÉ�ÊÉËÌÍÎÏËÌÊ�ËÌ�ÐÉÑÈËÏÒ�ÓÔÊ�ÕÆÇÈÍ�ÉÈÖÆÎÆÈÌÊ�ÆÌÍÎÆÉËÊÆÐÌ�ÊÐ�×ÈÏÎ�ÐÊ×ÈÉÍ

ELEC
TR

O
N

IC
ALLY FILED

 - 2023 Aug 02 12:21 PM
 - H

O
R

R
Y - C

O
M

M
O

N
 PLEAS - C

ASE#2022C
P2606116

994
1010



��������������	���

	������������

������� � �������

�
����������������  !�

� " #$ %�$&�� '( ����

)*' #$&'�&+�,*-�$��

&+�.�/��$�$� �0&1$��2�'&"*!��

) 3�'$4 !$�&+�5'�!�3&'$�$*&!6�

7+$ '�8&'9*!-�8*$��$� �:&'$��

2�'&"*!��) 3�'$4 !$�&+�5'�!�;

3&'$�$*&!��!%�*!�$� �3'*(�$ �� #;

$&'<�=�'�  �� -�!�8&'9*!-�8*$��

02)>5�*!�?@@A��!%�����4�!;

�- %�4�!/�"�'- ;�#�" �3'&B #$��

�1#�����$� �C;DA�E'&B #$<�=�#9;

-�$ �F!$ '#��!- <�G�!$��/�H�';

�&1'�='*%- ��!%�,&� '$�I%- �

E�'98�/6�

=�'�  �3' (*&1�"/�� '( %����

, -*&!�"�E'&%1#$*&!�I!-*!  '�

' �3&!�*�" �+&'�4�!�- 4 !$��!%�

&( '�*-�$�&+�3'&-'�4���!%�3'&B;

 #$��*!�$� �E  �)  ��!%�J'�!%�

0$'�!%�' -*&!�<�*!#"1%*!-�H&''/�

�!%�G"&' !# �2&1!$/K��"&#�""/�

+1!% %���" ��$�L�3'&-'�4�6�

=�'�  �*����' -*�$ ' %�E'&+ �;

�*&!�"�I!-*!  '�*!��&$��:&'$��

2�'&"*!���!%�0&1$��2�'&"*!���!%�

' # *( %��*����#� "&'K��% -'  �

*!�2*(*"�I!-*!  '*!-�+'&4�:&'$��

2�'&"*!��0$�$ �M!*( '�*$/�*!�

CNN?6�H �' �*% ��*!�2&"14�*��

8*$���*��8*+ ��!%�$�'  �%�1-�;

$ '�<��- ��CO<�CA��!%�C@6

P
�Q�R�STU��V������  !�

WXYXZ[X\�[]�̂YY�[_X�̀]Wa;

$*&!�&+�7��*�$�!$�,&�%;

8�/�2&!�$'1#$*&!�I!-*!  '6�

�,&- '��� -�!��*��#�'  '��$�

02)>5�*!�?@@A����$� �, �*% !$�

2&!�$'1#$*&!�I!-*!  '�*!�,*#�;

"�!%�2&1!$/6�H ��"�&�� '( %����

$� �7��*�$�!$�) �*-!;=1*"%��!%�

03 #*�"�3'&B #$�I!-*!  '�' 3' ;

� !$*!-�$� �)*' #$&'�&+�2&!�$'1#;

[a]b�]ĉZXd�
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SHYFŴeIaFOP�EĴJWHK
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ĉ ]FKN̂gĤMJO�QHK]FbHY

ROJ\�VFbXMHK�FY�̂H_�
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Â�GE�>H·AEEÍ��@?�Ç�FE?Í�>EHÚ¶H��>·@@GE·Í�
�HÚG�E���FF�H�̧Í��E·E�?�ºH·�@�j�¼XWW�¦KYSV]�
Õ�Á�¢|n��×±��nxv�©rt�rppr|�Õ�Á�¢|n��×±�ºCÉ¶�
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EXHIBIT 5 

RESPONSE AS TO CITATIONS

The undersigned has undertaken the lawyer’s oath, and has sworn to show respect for the 

Courts and judicial officers, and to show integrity and civility to opposing parties and counsel.  

Having practiced in this state under that oath for nearly two decades, the undersigned takes this 

obligation seriously, and strenuously objects to the implications in Plaintiff’s Brief in Opposition.  

The undersigned expects all counsel in this case, including out of state counsel, to abide by these 

requirements.  It is surprising that a party that misstated the burden of proof for this motion and 

that overstated the breadth of Tommy L. Griffin I would open its argument attacking the credibility 

of citations by TSC. 

TSC’s counsel addresses each reference in order:

1. Alleged Argumentative Language:

a. Role as RCE Authorized Representative

The undersigned added “[to include firm providing CEIT services]” to a Specification 

stating that Plaintiff was required to “cooperate with the RCE, the RCE’s authorized 

representatives and inspectors, and other Contractors in every way possible.”  2007 Standard 

Specs, Section 105.5(2).  This is not misleading, and it is clear, even from Plaintiff’s arguments 

that TSC was an authorized representative and inspector. Plaintiff contends this reference is 

misleading, because it alleges that the citation suggests that TSC was separate from the RCE – as 

noted in the facts, and as Plaintiff has failed to contradict (and for which Plaintiff has offered 

arguments that are not credible and are easily disproven by Plaintiff’s own files), TSC was separate 

from the RCE.  Frankly, this argument is made in bad faith. 
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b. “[Potential]” Contract Duties

Again, Plaintiff goes to great length to identify bad faith when none exists.  Plaintiff objects 

to an addition of “[potential]” to a citation to contract duties.  The sole purpose of the addition of 

“potential” in this instance is that contract duties are created as mutual obligations, and a party 

does not have contract duties absent performance of all duties by a counterparty.  Frankly, the 

presence or absence of the word bears no significance to the case or argument, as is clear from 

reading the sentence in context.  TSC has not argued that “potential” contract duties reduce or 

affect the breadth of exceptions to the economic loss rule, and there is no reasonable reading of 

TSC’s Brief that would provide such an inference.  Paraphrased, the sentence, as cited, with or 

without the parenthetical, reads that “courts evaluate whether the alleged tortfeasor acted in a way 

that violated a legal duty aside from those in contracts or alleged contracts.” 

c. Indiana Case Citation 

The undersigned’s modification was intended to address the difference between the 

Indianapolis Public Library Case, and the case which that court cited, Walters v. Kellam and 

Foley, 360 N.E.2d 199 (Ind. Ct. App., 2d Dist. 1977).  The Walters case was a claim by an 

employee of an independent contractor, therefore the language was “employees of.”  The Public 

Library case, which the undersigned cited, dealt with claims asserted by an entity, and not a person, 

hence the differentiation.  There is no functional difference between duties owed to people outside 

of privity (employees of independent contractors) or entities outside of privity (independent 

contracts), and for this reason, the undersigned added the “or” within brackets to note the change.  

Further, the consideration of duty for tort is the same for employees or entities. 

As to the Law Review citation, the undersigned notes that Plaintiff’s objection is not 

credible.  First, the article cited, entitled “Recovery of Economic Loss in Tort For Construction 
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Projects: A Critical Analysis,” a copy of which is provided as Exhibit 5, is an approximately 88-

page, national survey of the economic loss doctrine, not an article regarding South Carolina.  In 

fact, the article contains approximately 10 sentences discussing Carolina Winds, none of which 

are cited in TSC’s Brief.  It beggars belief that Plaintiff argues that TSC owed the Court a duty to 

disclose the overruling of a case which TSC has not cited in support of its arguments.  The quoted 

paragraph contained no reference to South Carolina law, and the cases supporting Barrett’s 

argument were from Washington, Virginia, and Missouri.  Plaintiff’s argument both mis-states the 

undersigned’s intention, which was to file a secondary source explaining why there should be 

limits on tort duty in South Carolina, and misrepresents that the citation in any way referenced 

South Carolina law.  In a portion of its brief dedicated to leveling serious, but unsupported 

allegations against the undersigned, this contention is, at best, spurious, and, at worst, malicious.

The undersigned has worked with the attorney filing Plaintiff’s brief on numerous cases, and 

sincerely believes him to be an honorable, competent attorney; however, the accusations made in 

the brief are serious and unsupported on review of the documents. 

s/C. Daniel Atkinson    
C. Daniel Atkinson (S.C. Bar 72721) 
datkinson@wajlawfirm.com
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
Phone: (864) 591-1113 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  
      )      FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY    )   
      )          C.A. NO. 2022-CP-26-06116
      )              
Flatiron Constructors, Inc.,   ) 
      )                NOTICE OF CHANGE IN LAW 
    Plaintiff, )   FOR DEFENDANT’S MOTION FOR 
      )           SUMMARY JUDGMENT
v.      ) 
      ) 
TranSystems Corporation,   ) 
      ) 
    Defendant.      ) 
 

 Defendant TranSystems Corporation (hereafter “TSC”) submits this notice to the Court, 

regarding a recent change in applicable law governing TSC’s Motion for Summary Judgment.  At

the hearing on Defendant’s Motion for Summary Judgment, which occurred on August 7, 2023, 

counsel for Plaintiff argued that, under Rule 56, SCRCP, Plaintiff need produce only a “scintilla” 

of evidence to defeat TSC’s Motion for Summary Judgment.  Since that argument, the Supreme 

Court of South Carolina has clarified the evidentiary standard for a Motion for Summary 

Judgment.  On August 23, 2023, the Supreme Court file an Order in The Kitchen Planners, LLC 

v. Friedman, Appellate Case No. 2020-001669, which is filed as Exhibit A hereto.  In that case, 

the Supreme Court stated “the court of appeals incorrectly applied the wrong standard of decision 

for a motion for summary judgment when the motion is based on the insufficiency of evidence.”  

Id. at 2.  The Supreme Court further stated: 

We now clarify that the “mere scintilla” standard does not apply 
under Rule 56(c).  Rather, the proper standard is the “genuine issue 
of material fact” standard set forth in the text of the Rule.  As we 
stated in Town of Hollywood v. Floyd, “it is not sufficient for a party 
to create an inference that is not reasonable or an issue of fact that
is not genuine.”  403 S.C. at 477, 744 S.E.2d at 166.  To the extent 
what we said in Hancock [v. Mid-South Management Co., 381 S.C. 
326, 330, 673 S.E.2d 801, 803 (2009),] is inconsistent with our 
decision today, Hancock is overruled. 
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Id. at 6 – 7. 

Based on this new Supreme Court opinion in The Kitchen Planners, it is now clear that 

Plaintiff must produce sufficient evidence to create a “genuine issue of material fact” to defeat 

TSC’s Motion for Summary Judgment.  Id. (emphasis added). 

 

WILKES ATKINSON & JOYNER, LLC

August 30, 2023  s/   C. Daniel Atkinson                              
Michael B.T. Wilkes, Esq. (S.C. Bar 6107) 
mwilkes@wajlawfirm.com
320 Broad St., Suite 220 
Charleston, SC 29401 
843.737.6229

- And - 

C. Daniel Atkinson (S.C. Bar 72721) 
datkinson@wajlawfirm.com
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
Phone: (864) 591-1113 

Attorneys for Defendant  
TranSystems Corporation  
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THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

The Kitchen Planners, LLC, Petitioner, 

v. 

Samuel E. Friedman and Jane Breyer Friedman and 
Branch Banking and Trust, Respondents. 

Appellate Case No. 2020-001669 

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS 

Appeal from Richland County 
Robert E. Hood, Circuit Court Judge 

Opinion No. 28173 
Submitted April 17, 2023 – Filed August 23, 2023 

AFFIRMED AS MODIFIED 

Christopher P. Kenney, of Columbia, Petitioner.1 

Charles A. Krawczyk, of Finkel Law Firm LLC, of 
Columbia for Respondents. 

1 Petitioner's brief was prepared and filed by the late Jean Perrin Derrick of 
Lexington prior to her unfortunate death in January, just as this Court was initially 
preparing to consider this case. 
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JUSTICE FEW: The Kitchen Planners, LLC, filed a petition for a writ of certiorari 
asking this Court to review the court of appeals' decision in Kitchen Planners, LLC 
v. Friedman, 432 S.C. 267, 851 S.E.2d 724 (Ct. App. 2020).  In that decision, the 
court of appeals affirmed the circuit court's order granting summary judgment to the 
Friedmans and dissolving Kitchen Planners' mechanic's lien.  We granted Kitchen 
Planners' petition in part and now affirm as modified.  As we will explain, the court 
of appeals incorrectly applied the wrong standard of decision for a motion for 
summary judgment when the motion is based on insufficiency of the evidence. 
Reviewing the circuit court's order using the correct standard of decision, however, 
we nevertheless find the court of appeals reached the correct result in affirming the 
summary judgment.2 

The court of appeals' opinion contains an exhaustive recitation of the facts. 432 S.C. 
at 271-74, 851 S.E.2d at 726-28. Of importance, the Friedmans contracted with 
Kitchen Planners to procure cabinets manufactured by Crystal Cabinets and install 
the cabinets in the Friedmans' home. When Kitchen Planners delivered the cabinets, 
the Friedmans refused to accept them and refused to pay the final one-third of the 
contract price.  Kitchen Planners attempted to perfect its mechanic's lien3 by serving 
on the Friedmans "a statement of a just and true account of the amount due" as 
required by section 29-5-90 of the South Carolina Code (2007).  Kitchen Planners 
then filed this action to enforce the lien. 

The Friedmans filed a motion for summary judgment contending Kitchen Planners 
failed to perfect its lien because it did not serve the section 29-5-90 "statement" 

2 We find "oral argument would not aid the court in resolving the issues" before us 
and thus consider this case without oral argument pursuant to Rule 215, SCACR. 

3 A mechanic's lien arises automatically from the performance of work or the 
provision of materials. See S.C. Code Ann. § 29-5-10(a) (2007) ("A person to whom 
a debt is due for labor performed or furnished or for materials furnished . . . in the 
erection, alteration, or repair of a building or structure upon real estate . . . shall have 
a lien upon the building or structure . . . to secure the payment of the debt due to 
him."); S.C. Code Ann. § 29-5-20(A) (2007) ("Every laborer, mechanic, 
subcontractor, or person furnishing material for the improvement of real estate when 
the improvement has been authorized by the owner has a lien thereon . . . to the value 
of the labor or material so furnished . . . ."). 
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within ninety days as required by the section.  See id. ("Such a lien shall be dissolved 
unless the person desiring to avail himself thereof, within ninety days after he ceases 
to labor on or furnish labor or materials for such building or structure, serves upon 
the owner . . . a statement of a just and true account of the amount due . . . .").  The 
circuit court agreed and granted the motion for summary judgment.4 

Rule 56(c) of the South Carolina Rules of Civil Procedure provides that the moving 
party is entitled to summary judgment "if the [evidence before the court] show[s] 
that there is no genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law."  To survive the Friedmans' motion, 
Kitchen Planners was required by Rule 56(c) to present evidence that it perfected its 
lien by serving the section 29-5-90 statement on the Friedmans "within ninety days 
after [Kitchen Planners] cease[d] to labor on or furnish labor or materials for such 
building or structure."  § 29-5-90. Sufficient evidence that Kitchen Planners timely 
served the statement would have established a "genuine issue [of] material fact" as 
to whether it perfected the lien. Whether Kitchen Planners presented sufficient 
evidence to create a genuine issue of material fact that it met the ninety-day deadline 
for serving the section 29-5-90 statement is the sole issue before the Court. 

The following dates are important. The cabinets were delivered to the Friedmans' 
home on May 20, 2015. Kitchen Planners' sole member—Patricia Comose— 
accompanied an installer to the Friedmans' home on May 21 for the purpose of 
installing the cabinets. The cabinets were not installed. On June 18, a Crystal 
Cabinets representative informed Comose the Friedmans did not want Comose 
involved any further. According to Comose, "In mid-June 2015 I was taken off the 
job."  On August 18, the Crystal Cabinets representative emailed Comose telling her 
Crystal Cabinets had also been removed from the job. "We've been fired," the email 
stated, "Everything is done."  On September 29, Comose wrote a check for $550.61 
to pay for parts of the cabinets she ordered on an unknown previous date. Kitchen 
Planners served the section 29-5-90 statement on the Friedmans on November 17, 
2015. Ninety days before November 17 is August 19. 

4 The court of appeals addressed issues other than timeliness. However, none of 
those issues were necessary for the court of appeals to address to affirm the order 
granting summary judgment.  In light of our holding the circuit court properly 
granted the Friedmans' motion for summary judgment on the ground Kitchen 
Planners did not serve the section 29-5-90 statement within ninety days, and thus did 
not perfect its lien, we also need not address any other issues. 
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In the section of its opinion entitled "Standard of Review," the court of appeals 
stated, "[I]n cases applying the preponderance of the evidence burden of proof, the 
non-moving party is only required to submit a mere scintilla of evidence in order to 
withstand a motion for summary judgment."  432 S.C. at 275, 851 S.E.2d at 729 
(alteration in original) (quoting Hancock v. Mid-S. Mgmt. Co., 381 S.C. 326, 330, 
673 S.E.2d 801, 803 (2009)). As we explain below, Comose's statement she wrote 
a check on September 29 to pay for parts of the Friedmans' cabinets is a scintilla of 
evidence the November 17 service of the section 29-5-90 statement was "within 
ninety days after [Kitchen Planners] cease[d] to labor on or furnish labor or 
materials." Applying the so-called "mere scintilla" standard, therefore, the court of 
appeals should have reversed the order granting summary judgment.  As we now 
clarify, however, the "mere scintilla" standard is not the correct standard for decision 
under Rule 56(c). 

Rule 56(c) became effective in 1985.  Rule 86(a), SCRCP.5 In most cases applying 
Rule 56(c), this Court and our court of appeals have applied the "genuine issue of 
material fact" standard set forth in the Rule, requiring the party opposing the motion 
show a "reasonable inference" to be drawn from the evidence, and we have rejected 
the "mere scintilla" standard. See, e.g., Vaughan v. Town of Lyman, 370 S.C. 436, 
448, 635 S.E.2d 631, 638 (2006) (reversing an award of summary judgment and 
stating "the evidence is susceptible to more than one reasonable inference, and 
therefore should be submitted to the jury"); Russell v. Wachovia Bank, N.A., 353 
S.C. 208, 219 n.4, 578 S.E.2d 329, 334 n.4 (2003) ("The standard for summary 
judgment 'mirrors the standard for a directed verdict under Rule 50(a)' [SCRCP]."6 

(quoting Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 
(1991))); Baughman, 306 S.C. at 115, 410 S.E.2d at 545 (holding a party opposing 
summary judgment "must . . . 'do more than simply show that there is some 
metaphysical doubt as to the material facts' but 'must come forward with 'specific 
facts showing that there is a genuine issue for trial.'" (quoting Matsushita Elec. 
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87, 106 S. Ct. 1348, 1356, 89 

5 See also Rule 44, Rules of Practice for the Circuit Courts of South Carolina, 1962 
S.C. Code Ann., Vol. 15 (Supp. 1975) (adopted 1969; repealed 1985) (stating the 
"genuine issue [of] material fact" standard for summary judgment motions based on 
insufficiency of the evidence). 

6 The standard for directed verdict under Rule 50(a) requires the evidence support a 
"reasonable inference" in favor of the non-moving party. Mullinax v. J.M. Brown 
Amusement Co., 333 S.C. 89, 92, 508 S.E.2d 848, 849 (1998). 

ELEC
TR

O
N

IC
ALLY FILED

 - 2023 Aug 30 10:55 AM
 - H

O
R

R
Y - C

O
M

M
O

N
 PLEAS - C

ASE#2022C
P2606116

1009
1025



L. Ed. 2d 538, 552 (1986));7 Shelton v. LS & K, Inc., 374 S.C. 294, 297, 648 S.E.2d 
307, 308 (Ct. App. 2007) ("The existence of a mere scintilla of evidence in support 
of the nonmoving party's position is not sufficient to overcome a motion for 
summary judgment." (citing Bravis v. Dunbar, 316 S.C. 263, 265, 449 S.E.2d 495, 
496 (Ct. App. 1994))); Dickert v. Metro. Life Ins. Co., 306 S.C. 311, 313, 411 S.E.2d 
672, 673 (Ct. App. 1991), rev'd in part on other grounds, 311 S.C. 218, 428 S.E.2d 
700 (1993) (stating "the existence of a mere scintilla of evidence in support of the 
nonmoving party's position is not sufficient to overcome a motion for summary 
judgment" (citing Anderson, 477 U.S. at 252, 106 S. Ct. at 2512, 91 L. Ed. 2d at 214 
)).8 But see Anders v. S.C. Farm Bureau Mut. Ins. Co., 307 S.C. 371, 375, 415 S.E.2d 
406, 408 (Ct. App. 1992) ("At the summary judgment stage of the proceeding, it was 
only necessary for the Defendant to submit a scintilla of evidence warranting a 
determination by the jury." (citing nothing)). 

In 2009 in Hancock, however, this Court made the statement quoted by the court of 
appeals in this case, "that in cases applying the preponderance of the evidence burden 
of proof, the non-moving party is only required to submit a mere scintilla of evidence 
in order to withstand a motion for summary judgment."  381 S.C. at 330, 673 S.E.2d 
at 803. In other cases even after Hancock, we continued to impose the "genuine 
issue of material fact" and "reasonable inference" standard that appears inconsistent 

7 The Baughman Court also cited Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
250, 106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202, 213 (1986).  306 S.C. at 115, 410 
S.E.2d at 545. In Anderson and Matsushita, the Supreme Court of the United States 
rejected the "mere scintilla" standard for Rule 56, Fed. R. Civ. P., Anderson, 477 
U.S. at 252, 106 S. Ct. at 2512, 91 L. Ed. 2d at 214, and held "the issue of fact must 
be 'genuine,'" meaning "the nonmoving party must come forward with 'specific facts 
showing that there is a genuine issue for trial,'" Matsushita, 475 U.S. at 586-87, 106 
S. Ct. at 1356, 89 L. Ed. 2d at 552 (quoting Rule 56, Fed. R. Civ. P.). 

8 In Dickert, the court of appeals found "the circuit court correctly decided this issue" 
and "direct[ed] the circuit court's order to be printed, with minor deletions, as the 
opinion of this Court." 306 S.C. at 313, 411 S.E.2d at 673. We find it significant 
that the circuit judge whose order became the opinion of the court of appeals was 
retired Chief Justice C. Bruce Littlejohn, sitting by designation as a special circuit 
judge. Chief Justice Littlejohn served as Chief Justice of this Court in January 1985 
when the Court submitted the new Rules of Civil Procedure—including Rule 
56(c)—to the General Assembly. Bruce Littlejohn, LITTLEJOHN'S HALF CENTURY 
AT THE BENCH AND BAR (1936-1986) 168 (1987). 
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with the "mere scintilla" standard Hancock purported to set. See Town of Hollywood 
v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013) (stating as to the summary 
judgment standard "it is not sufficient for a party to create an inference that is not 
reasonable or an issue of fact that is not genuine"); see also Callawassie Island 
Members Club, Inc. v. Martin, 437 S.C. 148, 157, 877 S.E.2d 341, 345 (2022) 
(stating as to a motion for summary judgment, "When determining if any triable 
issues of fact exist, the evidence and all reasonable inferences must be viewed in the 
light most favorable to the non-moving party." (quoting Fleming v. Rose, 350 S.C. 
488, 493-94, 567 S.E.2d 857, 860 (2002))); Bluestein v. Town of Sullivan's Island, 
429 S.C. 458, 462, 839 S.E.2d 879, 881 (2020) (same); Bell v. Progressive Direct 
Ins. Co., 407 S.C. 565, 576, 757 S.E.2d 399, 404 (2014) (reciting the "mere scintilla" 
standard from Hancock, but stating, "Nevertheless, 'when the evidence is susceptible 
of only one reasonable interpretation, summary judgment may be granted.'" (quoting 
Brooks v. Northwood Little League, Inc., 327 S.C. 400, 403, 489 S.E.2d 647, 648 
(Ct. App. 1997))). 

We acknowledge there may be disagreement as to whether the "mere scintilla" 
standard is inconsistent with the Rule 56(c) "genuine issue [of] material fact" 
standard. See Taylor v. Atl. Coast Line R. Co., 78 S.C. 552, 556, 59 S.E. 641, 643 
(1907) ("A scintilla of evidence is any material evidence that if true would tend to 
establish the issue in the mind of a reasonable juror."). The position that the two 
standards are the same would explain this Court's recitation of both at various times 
since 1985.  In the minds of many, however, the standards are inconsistent. See 
Anderson, 477 U.S. at 252, 106 S. Ct. at 2512, 91 L. Ed. 2d at 214 (rejecting the 
mere scintilla standard for Rule 56, Fed. R. Civ. P., and stating, "The mere existence 
of a scintilla of evidence in support of the plaintiff's position will be insufficient; 
there must be evidence on which the jury could reasonably find for the plaintiff"); 
see also Bethea v. Floyd, 177 S.C. 521, 529, 181 S.E. 721, 724 (1935) ("Saying that 
there 'may be a scintilla of evidence' to go to the jury . . . is certainly a very weak 
contention.  'Scintilla' means. . . 'a gleam,' 'a glimmer,' 'a spark,' 'the least particle,' 
'the smallest trace.'" (quoting 56 Corpus Juris 863-64 (1932))); Rogers v. Norfolk S. 
Corp., 356 S.C. 85, 95, 588 S.E.2d 87, 92 (2003) (Burnett, J., dissenting) ("A 
scintilla is defined as 'a trace' of evidence." (quoting Scintilla, BLACK'S LAW 
DICTIONARY (7th ed. 1999))). 

We now clarify that the "mere scintilla" standard does not apply under Rule 56(c). 
Rather, the proper standard is the "genuine issue of material fact" standard set forth 
in the text of the Rule.  As we stated in Town of Hollywood v. Floyd, "it is not 
sufficient for a party to create an inference that is not reasonable or an issue of fact 
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that is not genuine." 403 S.C. at 477, 744 S.E.2d at 166.  To the extent what we said 
in Hancock is inconsistent with our decision today, Hancock is overruled. 

Turning back to the evidence Kitchen Planners presented in this case, and analyzing 
that evidence using the proper standard for decision, we find Kitchen Planners failed 
to show the existence of a genuine issue of material fact. Kitchen Planners served 
the section 29-5-90 statement on November 17.  The only event within ninety days 
before November 17 is the September 29 check Comose wrote to pay for cabinet 
parts she previously ordered. Ordering parts for the cabinets may very well qualify 
as "to labor on or furnish labor or materials for" under section 29-5-90, and if that 
event occurred within ninety days of serving the section 29-5-90 statement, the 
statement would have been timely and the lien perfected.  Writing a check to pay for 
parts previously ordered, however, does not qualify as "to labor on or furnish labor 
or materials for." While the writing of the check on September 29 is some 
evidence—a scintilla—of when she ordered the parts, it does not provide a 
meaningful factual basis on which a factfinder could determine if the parts were 
ordered within or before the ninety-day time frame.  Comose specifically testified 
she did not remember why she wrote the check on September 29, and she did not 
know the date the parts were ordered. The writing of the check on September 29 
does not create a reasonable inference that she ordered the parts within ninety days 
of the service of the section 29-5-90 statement. Thus, the factfinder would be 
required to speculate to determine whether Kitchen Planners perfected its lien in a 
timely manner.  Under this circumstance, Kitchen Planners failed to establish a 
genuine issue of material fact, and the Friedmans were entitled to summary judgment 
as a matter of law. 

AFFIRMED AS MODIFIED. 

BEATTY, C.J., KITTREDGE, JAMES, JJ., and Acting Justice Kaye G. 
Hearn, concur. 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 
 
Flatiron Constructors, Inc., 
 

Plaintiff, 
 

v. 
 
TranSystems Corporation, 
 

Defendant. 

)
)
)
)
)
)
)
)
)
)
)
)
)
) 

IN THE COURT OF COMMON PLEAS 
 

C.A. NO. 2022-CP-26-06116 
 
 

PLAINTIFF’S RESPONSE TO 
DEFENDANT’S NOTICE TO CHANGE 

IN LAW   

 
Plaintiff Flatiron Constructors, Inc. (“FCI”) hereby submits this response to Defendant 

TranSystems Corporation’s (“TSC”) “Notice of Change in Law for Defendant’s Motion for 

Summary Judgment,” regarding the South Carolina Supreme Court’s recent decision in The 

Kitchen Planners, LLC v. Friedman, No, 2020-001669, 2023 WL 5420401 (S.C. Aug. 23, 2023). 

The South Carolina Supreme Court’s holding in Kitchen Planners only applies after TSC 

meets its initial burden as the moving party in this matter to demonstrate a lack of evidence for 

FCI’s claims. Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 351 

S.V. 459, 471, 570 S.E.2d 197, 203 (Ct. App. 2002).  FCI contends that TSC has not met its initial 

burden, but even if it has, the decision in Kitchen Planners should not alter the Court’s 

determination that genuine issues of material fact exist sufficient to deny TSC’s Motion for 

Summary Judgment (“TSC’s Motion”). As set forth in the Plaintiff’s Opposition to Defendant’s 

Motion for Summary Judgment (“FCI’s Opposition”), FCI presents much more than a scintilla of 

evidence to overcome TSC’s Motion. 

Kitchen Planners stands for the proposition that to overcome summary judgment, the non-

moving party must create a reasonable inference that there exists a genuine issue of material fact 

for trial. Kitchen Planners, 2023 WL 5420401, at *3.  The Court in Kitchen Planners clarified that 
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a non-moving party must put forth more evidence than merely “‘a gleam,’ ‘a glimmer,’ ‘a spark,’ 

‘the least particle.’ [or] ‘the smallest trace.’” Id. (citations omitted).  Based on the substantial 

evidence presented to the Court, FCI has met its burden by demonstrating that TSC wielded the 

power of economic life or death over FCI giving rise to a duty by TSC to act in accordance with 

the applicable standard of care.  

Central to FCI’s professional negligence claim is TSC’s “special relationship” with FCI on 

the Project.  As determined by the South Carolina Supreme Court, that special relationship gives 

rise to a duty on TSC’s part towards FCI. Tommy L. Griffin, 320 S.C. 49, 463 S.E.2d 85(1995).  

FCI’s Opposition presents hard, irrefutable evidence that TSC held itself out as, acted as, and had 

the powers of the Project’s Resident Construction Engineer (“RCE”).  TSC concedes that the RCE 

wielded the types of powers over FCI that would give rise to a “special relationship,” but cries out 

that it is “implausible and incredible…that ‘Martin Long of TSC held himself out as [SCDOT’s] 

Resident Construction Engineer.” TSC Reply Brief in Support of Defendant’s Motion for 

Summary Judgment (“TSC’s Reply”), p. 6. Yet, TSC presents no cogent explanation for the 

overwhelming evidence FCI presents that, as pertains to FCI, TSC acted as RCE.  As set forth in 

its Opposition, FCI provided:  

- minutes of Project Weekly Update Meetings upon which TSC’s Mr. Martin Long signed 

as the “Resident Construction Engineer,” (FCI Opp., Ex. B - Brumfield Affidavit, Ex. 2, 5); 

- correspondence on SCDOT letterhead to FCI signed by Mr. Martin Long as “Resident 

Construction Engineer” (FCI Opp., Ex. B – Brumfield Affidavit, Ex. 4); 

- an organizational chart issued by TSC to FCI identifying Mr. Martin Long as “RCE” (FCI 

Opp., Ex. B – Brumfield Affidavit, Ex. 6); 

- an email from SCDOT to TSC referring to TSC as the “RCE” (FCI Opp., Ex. B – 

Brumfield Affidavit, Ex. 7); 
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- an email signed by Mr. Martin Long in which he identifies himself as the RCE (FCI 

Opposition, Ex. B – Brumfield Affidavit, Ex. 9); 

- the Affidavit of Lou Hutcherson, an FCI Project Manager, that “Martin Long of TSC held 

himself out as South Carolina Department of Transportation’s …Resident Construction Engineer 

(“RCE”) on the Project.” (FCI Opp., Ex. A, Para. 3). 

In short, FCI has presented much more than a “glimmer” or the “least particle” of evidence 

that a special relationship existed between TSC and FCI sufficient to give rise to TSC’s duty. 

Rather, FCI has conclusively demonstrated that such a relationship existed.  At the very least, FCI 

has demonstrated that a genuine issue of material fact exists regarding the relationship such that 

TSC’s Motion must be denied.  The decision in Kitchen Planners does not change this inescapable 

conclusion. 

Respectfully submitted, 
 
 
s/Mason A. Goldsmith, Jr.     
Mason A. Goldsmith, Jr. (S.C. Bar No. 11704) 
Elmore Goldsmith Kelley & deHoll, P.A.  
19 Blair Street (29607) 
Post Office Box 1887 
Greenville, South Carolina 29602 
Telephone: (864) 255-9500 
agoldsmith@elmoregoldsmith.com 
 
Carter B. Reid (Admitted Pro Hac Vice) 
Watt, Tieder, Hoffar & Fitzgerald, LLP  
1765 Greensboro Station Place, Suite 1000 
McLean, Virginia 22102 
Telephone: (703) 749-1028 
creid@watttieder.com 
 
Attorneys for Flatiron Constructors, Inc. 

September 5, 2023 
Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF HORRY 
 
Flatiron Constructors, Inc., 
 

Plaintiff, 
 

v. 
 
TranSystems Corporation, 
 

Defendant. 

)
)
)
 
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS 
 

C.A. NO. 2022-CP-26-06116 
 
 

MEMORANDUM IN SUPPORT OF 
PLAINTIFF’S MOTION FOR 

RECONSIDERATION   

 
Pursuant to SCRCP 59(e)1, Plaintiff Flatiron Constructors, Inc. (“FCI”) respectfully 

submits this Memorandum in Support of its Motion for Reconsideration of the Court’s Order 

entered on November 22, 2023, granting TranSystems Corporation’s (“TSC”) Motion for 

Summary Judgment (“TSC’s MSJ”) on FCI’s causes of action for negligence and for breach of 

contract (“Form 4 Order”).  As set forth herein and as presented at the hearing on August 7, 2023 

(“Hearing”), substantial evidence exists of a “special relationship” between TSC and FCI such that 

TSC’s breach of its professional duties to FCI is actionable under South Carolina law. Tommy L. 

Griffin Plg. & Htg. Co. v. Jordan, Jones & Goulding, Inc., 320 S.C.49, 463 S.E.2d 85 (1995) 

(finding that an engineer wielding the power to inspect work and halt construction progress owes 

a professional duty to the contractor performing the work).  There is also ample evidence and logic 

to support the argument that FCI was an intended third-party beneficiary of the Engineering 

 
1 Rule 59(e) is an appropriate means of seeking reconsideration of presented issues and ensuring 
full consideration of those issues, or when an argument is raised but not ruled upon. Elam v. South 
Carolina Dept. of Transp., 361 S.C. 9, 21-22, 602 S.E.2d 772, 778-79 (2004).  Moreover, “if a 
party is unsure whether he properly raised all issues and obtained a ruling, he must file a Rule 
59(e) motion or an appellate court may later determine the issue or argument is not preserved for 
review. Id. at 25, 780.  FCI also moves pursuant to Rule 60 on the basis that new evidence has 
emerged since the hearing on TSC’s MSJ.  
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Contract between TSC and SCDOT and therefore has standing to sue TSC for breach of contract. 

Svenningsen v. Knight, 286 S.C. 299, 333 S.E.2d 78 (Ct. App. 1985) (explaining that contracts 

between two persons for the benefit of a third can be enforced by the third person even though she 

is not named therein).     

 Summary judgment on FCI’s claims for negligence and breach of contract are premature 

in light of the early stages of discovery in this matter.  In fact, documents produced and 

Interrogatory Responses provided by TSC months after the Hearing undermine TSC’s arguments, 

which serve as the apparent basis for the Court’s finding that “TranSystems had no special 

relationship with Plaintiff and owed no duty of care to Plaintiff.” Ex. A - Form 4 Order.  Based 

upon the existing record, the need for completion of discovery, and the likelihood that such 

discovery will uncover additional relevant evidence, FCI requests that the Court withdraw the 

Form 4 Order and suspend any ruling on summary judgment until discovery is completed.  

I. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 

 This case involves construction of the Carolina Bays Parkway in Horry County, South 

Carolina (“Project”).   Horry County contracted with FCI to construct the Project.  Horry County 

also contracted with TSC to provide engineering, inspections, and other contract administration 

and supervision services related to the construction. See TSC’s MSJ, Ex. E (“Engineering 

Contract”).  As part of an Intergovernmental Agreement among Horry County, South Carolina 

Department of Transportation (“SCDOT”) and the South Carolina Transportation Infrastructure 

Bank, SCDOT provided Project oversight and administration services for the Project. See TSC’s 

MSJ, Ex. D.   
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A. This is a Complex Dispute, and Despite Diligent Efforts, the Parties are in the 
Early Stages of Discovery 

  FCI initially filed this action against TSC on April 26, 2018, including counts for 

professional negligence, breach of contract, tortious interference with contract, and violation of 

South Carolina’s Unfair Trade Practice Act (“SCUTPA”).  The Parties then jointly moved to stay 

the action until September 30, 2020.  Upon expiration of the stay, FCI moved to compel TSC to 

respond to discovery, including FCI’s First Request for Production of Documents, which had been 

propounded to TSC on October 19, 2020.  On April 9, 2021, the Court granted FCI’s Motion to 

Compel TSC to produce requested documents.  TSC then began, but did not complete, producing 

documents to FCI on June 30, 2021.    

 Due to the complexity of this action, FCI and TSC jointly moved for a complex case 

designation on October 4, 2021.  When the court denied the joint motion, the Parties filed a consent 

order pursuant to Rule 40(j) removing the case from the docket.  During the time that the case was 

removed from the docket, FCI and TSC continued to discuss needed discovery.  On February 17, 

2022, TSC notified FCI that TSC had discovered a group of approximately 25,000 documents that 

had not yet been produced to FCI. See Ex. B – Email, dated February 17, 2023.  At that time, TSC 

informed FCI that it was “reviewing this new group of documents and [would] supplement [its] 

responses accordingly, probably within the next month…” Id.  On September 27, 2022, FCI 

reinstated the instant case, and the Court assigned a new case number. As of the reinstatement, 

TSC had not yet produced the 25,000 documents referenced in its February 17, 2022, email.  

B. TSC Produced Additional Documents After the Hearing 

 TSC’s MSJ was filed on April 4, 2023.  Briefing was not completed until August 2, 2023, 

when TSC filed its Reply to FCI’s Opposition.  The Court set the Hearing for August 7, 2023.  As 

noted in FCI’s Opposition and as argued by FCI at the Hearing, as of the Hearing date, “document 
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productions are incomplete, and no depositions have been taken by either side.” See Brief in 

Support of Defendant’s Motion for Summary Judgment (“FCI’s Opp.”), p. 7.  Also, at the Hearing, 

FCI referenced TSC’s February 17, 2022, email acknowledging that TSC still had not produced 

approximately 25,000 documents responsive to FCI’s First Request for Production of Documents.  

Therefore, FCI asked the Court to refrain from ruling on TSC’s MSJ until FCI could complete 

needed discovery. 

 On August 31, 2023, following the Hearing, FCI served its Second Request for Production 

of Documents and its First Set of Interrogatories on TSC.  As of that date, TSC still had not 

produced the additional documents referenced in its February 17, 2022, email to FCI.  On October 

4, 2023, TSC moved for an extension of time to respond to FCI’s August 31 discovery requests.  

Subsequently, FCI agreed with TSC to an extension until November 3, 2023.  On October 6, 2023 

(approximately two months after the Hearing), TSC produced 12,953 documents consisting of 

61,964 pages to FCI.   

C. TSC Acknowledged the Scale and Complexity of Ongoing Discovery in this 
Litigation, Including the Need for Extensive Depositions 

 On October 18, 2023, the Parties filed a Joint Motion to Establish Complex Case 

Designation and Time for Trial. See Ex. C (hereinafter “Joint Motion”).  In the Joint Motion, the 

Parties informed the Court that “[a]lthough the parties have diligently exchanged discovery over 

the life of this dispute, there remain certain documents for both Plaintiff and Defendant to 

produce.” Ex. C, ¶ 3(g).  As of October 18, 2023, the Parties had exchanged more than one million 

documents containing at least twice as many pages and large native files. Ex. C, ¶ 3(a).  A 

significant number of additional documents were also received from SCDOT in July of 2023, 

following FCI’s settlement of Project disputes with SCDOT and Horry County. Ex. C, ¶ 3(a).  The 

Parties notified the Court that, due to the five-year lifespan of the Project, they each anticipated 
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calling approximately a dozen witnesses and that “[t]he number of depositions to be taken will 

match or eclipse the estimated number of witnesses.”  To date, no depositions have been taken, 

awaiting completion of the document productions.  Thus, the Parties “[sought] a complex case 

designation to ensure adequate time to conduct discovery and depositions and to properly prepare 

for trial.” Ex. C, ¶ 3(i). 

 On November 3, 2023 (nearly three months after the Hearing), TSC provided Answers to 

FCI’s First Set of Interrogatories and Second Set of Requests for Production. See Ex. D – 

TranSystems’ Answers to Flatiron Constructors, Inc.’s First Set of Interrogatories (1-27) 

(hereinafter “Interrogatory Responses”); see also Ex. E – TranSystems’ Answers to Flatiron 

Constructors, Inc.’s Second Set of Requests for Production (21-47) (hereinafter “Discovery 

Responses”).  In these responses, TSC references the early stages of discovery in this matter. See, 

e.g., Ex. D, No. 1 (“TranSystems notes that this case is at an early stage of discovery…”).  More 

importantly, the October 6, 2023, document production and TSC’s post-hearing discovery 

responses include relevant information concerning the nature of TSC’s relationship with FCI in 

the context of the South Carolina Supreme Court’s decision in Tommy L. Griffin Plg & Htg Co. v. 

Jordan, Jones & Goulding, Inc., 320 S.C. 49, 463 S.E. 2d 85 (1995).  This discovery also 

demonstrates the likelihood that further discovery will uncover additional evidence relevant to the 

issue of TSC’s special relationship with FCI. See Baughman v. Am. Tel & Telegraph Co., 306 S.C. 

101, 410 S.E.2d 537 (1991).  

II. ARGUMENT 

 A motion pursuant to SCRCP 59(e) is appropriate to seek the Court’s reconsideration of 

an order granting summary judgment and to help ensure that the Court has fully considered and 

ruled upon proffered arguments or issues. See Elam v. S.C. Dep’t of Transp., 361 S.C. 9,  602 

S.E.2d 772 (2004); see also Coward Hund Const. Co., Inc. v. Ball Corp., 336 S.C. 1,  518 S.E. 2d 
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56 (1999).  Here, to the extent the Court’s considerations are discernible from its Form 4 Order, 

FCI respectfully requests that the Court reconsider its ruling and withdraw its Order as premature 

pending completion of discovery.  Once relevant discovery is completed, TSC certainly would be 

entitled to renew its Motion, and the Court could then consider the issues with the benefit of a 

complete record. 

 As noted by the South Carolina Supreme Court, summary judgment “is based on 

depositions, interrogatories, affidavits and other evidentiary material provided by the parties.” 

Woodson v. DLI Properties, LLC, 406 S.C. 517, 527, 753 S.E.2d 428, 433 (2014).  Here, FCI has 

not had a full and fair opportunity to complete discovery, present all relevant facts to the Court, 

and ensure a proper record on appeal.   

 FCI deferentially submits that it would be beneficial to the judicial process and in keeping 

with prevailing law to allow FCI to complete discovery, allow TSC to refile its MSJ thereafter, 

and then have the Court issue a ruling based upon a more robust record.   Allowing FCI to complete 

discovery would, at least, provide any subsequent appellate court the opportunity to consider 

depositions, interrogatories, and a complete set of relevant documents. 

A. The Existence of a Special Relationship is a Factual Determination Based 
Upon All the Facts and Circumstances  

 In granting TSC’s MSJ, the Court found that “TranSystems has established it had no special 

relationship with Plaintiff and owed no duty of care to Plaintiff . . . .” Ex. A – Form 4 Order.  If 

such a special relationship, in fact, exists, then TSC does have a duty of care to FCI.  Tommy L. 

Griffin, 320 S.C. at 54-56; 463 S.E.2d at 88-89.  Moreover, as both TSC and FCI have argued, 

“whether such a duty exists will depend on the facts and circumstances of each case.” Id.; see also, 

TSC’s MSJ, p. 10 (“South Carolina’s courts have recognized that ‘whether such a [special-

relationship-based] duty exists will depend on the facts and circumstances of each case.’”).  The 
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South Carolina Supreme Court has since confirmed that whether circumstances give rise to a 

special relationship spawning a duty of care “is a factual issue.” Cullum Mech. Const., Inc. v. South 

Carolina Baptist Hosp., 344 S.C. 426, 544 S.E.2d 838 (2001).  The Court in Cullum Mechanical 

further declared that, “[s]ummary judgment is not appropriate . . . when further inquiry into the 

facts of the case is desirable to clarify the application of the law.” Id.at 432, 544 S.E. at 841-42 

(citing Brockbank v. Best Capital Corp., 341 S.C. 383, 365 S.E.2d 24 (1988)).   

B. The RCE has Significant Supervisory Power, Giving Rise to a Special 
Relationship 

 In Tommy L. Griffin, the court found that because the engineer exercised supervision over 

the project and “had the right, among other rights, to inspect the construction and to halt 

construction” there existed a special relationship giving rise to a professional duty. Tommy L. 

Griffin, 320 S.C. at 56, 463 S.E.2d at 89.  The RCE role on construction projects in South Carolina 

is a top supervisory position over contractors, as the RCE has the power to decide “all questions 

that may arise regarding the quality and acceptability of materials furnished, the work performed, 

the rate of progress of the work; the interpretation of the Plans and Specifications; acceptable 

fulfillment of the Contract by the Contractor; disputes and mutual rights between Contractors; and 

compensation for the work.” TSC’s MSJ, Ex. B - SCDOT’s 2007 Standard Specifications for 

Highway Construction (hereinafter “Standard Specifications”) § 105.1.  In fact, the supervisory 

power of the RCE is so broad that the RCE has the authority to suspend the work of a contractor 

or withhold payment from the contractor if the contractor merely fails to carry out the orders of 

the RCE. Id. (stating that the RCE “has the authority to suspend the work, wholly or in part, or to 

withhold further payments to the Contractor…for failure to carry out orders of the RCE.”).  As 

such, entities with RCE authority have a “special relationship” with contractors giving rise to a 

professional duty.  Indeed, TSC concedes that “[t]he RCE’s role, for the purposes of project 
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supervision, was very similar to that of the engineer in Tommy L. Griffin.” Reply Brief in Support 

of Defendant’s Motion for Summary Judgment (hereinafter “TSC Reply”), p. 12. 

C. The Facts and Circumstances, Including Those Showing Mr. Long’s RCE 
Status, Must Be Viewed in FCI’s Favor  

 When considering the facts and circumstances surrounding TSC’s relationship with FCI 

and whether such circumstances give rise to a duty by TSC, the Court must view all such 

information and any related inferences in the light most favorable to FCI. Cullum Mechanical, 344 

S.C. at 432, 544 S.E.2d at 841; see also Baughman v. American Tel and Telegraph Co., 306 S.C. 

101, 115, 410 S.E.2d 537, 545 (1991); Abdelgheny v. Moody, 432 S.C. 346, 349, 852 S.E.2d 225, 

227 (S.C. App. 2020).  In its Opposition to TSC’s MSJ, FCI presented the Affidavit of Lou 

Hutcherson, FCI’s Project Manager. FCI Opp., Ex. A – Affidavit of Lou Hutcherson.  Among 

other testimony, Mr. Hutcherson testified that “Martin Long of TSC held himself out as South 

Carolina Department of Transportation’s (“SCDOT”) Resident Construction Engineer (“RCE”).” 

FCI Opp. Ex. A, ¶ 3.  Mr. Hutcherson also testified that TSC oversaw FCI’s construction activities 

(¶ 6), coordinated and processed pay applications (¶ 7), inspected and rejected FCI’s work (¶ 10), 

and stopped FCI’s work on occasion (¶ 11).  Notably, TSC did not provide an affidavit from Mr. 

Long or anyone else from TSC refuting Mr. Hutcherson’s testimony.  

  FCI also presented multiple documents identifying TSC’s Mr. Martin Long as the Project 

RCE. See FCI Opp. Ex. B – Affidavit of Linda Brumfield (hereinafter “Brumfield Aff.”).  These 

documents included, but were not limited to: Bi-weekly Meeting Minutes signed by Mr. Long as 

Resident Construction Engineer (Brumfield Aff., Ex. 2); a letter on SCDOT letterhead signed by 

Mr. Long as Resident Construction Engineer (Brumfield Aff., Ex. 4); a TSC organizational chart 

identifying Mr. Long as RCE (Brumfield Aff., Ex. 6); an SCDOT email identifying Mr. Long as 

the RCE (Brumfield Aff., Ex. 7); and an email from Mr. Long identifying himself as the RCE 
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(Brumfield Aff., Ex. 9).  All of this evidence must be viewed in the light most favorable to FCI. 

Id.  Moreover, the Court must deny TSC’s MSJ if FCI is able to provide evidence creating a 

reasonable inference that a “special relationship” existed between TSC and FCI. Kitchen Planners, 

LLC v. Friedman, 440 S.C. 456, 463, 892 S.E.2d 297, 301 (2023).  

D. RCE Status Establishes Special Relationship 

 Much of the briefing and argument surrounding TSC’s MSJ related to whether TSC’s Mr. 

Long assumed the position and/or exercised the powers of the Resident Construction Engineer or 

RCE on the Project. See, e.g., FCI Opp. pp. 10-13, 15-17, 19-20; TSC Reply, pp. 4, 5-12.  FCI 

presented testimony and documents demonstrating that Mr. Long held himself out as the RCE and 

assumed RCE powers sufficient to establish a special relationship giving rise to a duty per the 

ruling in Tommy L. Griffin.  In sum, FCI contends that even if the RCE is normally an SCDOT 

employee or described as such in the Specifications, that was not the case on this Project. In 

practice and throughout the Project, TSC was allowed to assume and/or share the role of RCE for 

the purposes of supervising FCI’s work and TSC held itself out as the RCE without protest from 

SCDOT.  In short, “TSC was the RCE in relation to FCI.” FCI Opp. p. 4 (emphasis in original).   

 In contrast, TSC asserted, among other arguments, that Mr. Long did not assume such 

duties or responsibilities and that only SCDOT acted as RCE.  Again, TSC did not provide an 

affidavit from Mr. Long.  FCI’s Mr. Hutcherson testified to Mr. Long’s RCE authority as discussed 

above. See § II.C.  However, regarding Mr. Hutcherson’s testimony, TSC argued that, “[t]o be 

generous, the sworn testimony of Lou Hutcherson in his Affidavit attached as Exhibit A to 

Plaintiff’s Brief is implausible and incredible, stating that “Martin Long of TSC held himself 

out as [SCDOT’s] Resident Construction Engineer.” TSC Reply p. 6 (emphasis added).  Again,  

TSC concedes that, “[t]he RCE’s role, for the purposes of project supervision, was very similar to 

that of the engineer in Tommy L. Griffin.” TSC Reply, p. 12.  In other words, if the facts and 
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circumstances taken in the light most favorable to FCI create a reasonable inference that TSC acted 

as or shared the role of RCE, then a “special relationship” existed between TSC and FCI and the 

Court should not have granted TSC’s MSJ regarding FCI’s negligence claim. Kitchen Planners, 

440 S.C. at 463, 892 S.E.2d at 301 (2023). 

 In Tommy L. Griffin, the Court looked at the facts concerning what the engineer in that case 

actually did on the job. 320 S.C. at 56, 463 S.E.2d at 89.  Because the engineer “supervised 

construction” and could inspect and halt construction, the Court considered a “special relationship” 

with the contractor to exist. Id.  TSC’s MSJ suggests that FCI’s Contract with Horry County 

indicating that the RCE is an SCDOT employee is a dispositive factor in determining the identity 

of the RCE and, thus, whether a special relationship existed between TSC and FCI. TSC Reply, 

pp. 5-8.  However, the Tommy L. Griffin and Cullum Mechanical decisions urge the Court to 

consider all the facts and circumstances, not just contract language.  Indeed, the court in Cullum 

Mechanical forbids summary judgment when further inquiry into the facts will help clarify the 

application of the law. Cullum Mechanical, 344 S.C. at 432, 544 S.E.2d at 841.  Thus, the extent 

to which SCDOT allowed TSC’s Mr. Long to present himself as the RCE and to wield the power 

of the RCE is a relevant inquiry into whether TSC had a special relationship with FCI or, at least, 

shared SCDOT’s power over FCI.  

E. TSC’s RCE Duties and Activities Conferred Upon FCI Third-Party 
Beneficiary Status 

 A plain reading of the Engineering Contract makes clear that TSC was obligated to inspect, 

monitor, respond to questions, and report on FCI’s construction activities. Surely each of these 

tasks was intended to enhance the quality of the work, to facilitate the progress of the job, and to 

minimize the risk of re-work, needless stoppages, and the like.  The benefits that would flow to 
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FCI from TSC’s proper performance under the Engineering Contract are apparent, and, at a 

minimum, material questions of fact exist as to FCI’s third-party beneficiary status. 

F. The Court has not been Presented with All Facts Relevant to the Motion for 
Summary Judgment, and FCI Should have an Opportunity to Complete 
Discovery Before the Court Summarily Dismisses these Counts 

 The South Carolina Supreme Court has held that summary judgment is a “drastic remedy” 

and “should be cautiously invoked so that no person will be improperly deprived of a trial of the 

disputed factual issues.” Baughman, 306 S.C. at 113, 410 S.E.2d at 543.  According to the Supreme 

Court, “this means, among other things, that summary judgment must not be granted until the 

opposing party has had a full and fair opportunity to complete discovery.” Id.  In Baughman, 

despite three years of discovery, the Court reversed entry of partial summary judgment to afford 

the plaintiff in that case “an adequate opportunity to complete discovery.” Id. at 114, 410 S.E.2d 

at 543.  Based upon the ruling in Baughman, FCI respectfully submits that the Court should 

reconsider its decision granting TSC’s MSJ and should afford FCI an opportunity to complete 

document production, conduct relevant depositions, and augment expert opinions based upon the 

adduced facts.   

 As in the Baughman case: (1) it is likely that further discovery will uncover additional 

evidence relevant to the central issue, namely, TSC’s special relationship with FCI; (2) FCI has 

not been dilatory in seeking discovery on this critical issue; and (3) any perceived delay in 

completing discovery is tempered by the complexity of this case. Id. at 112-13, 410 S.E.2d at 543.  

Thus, summary judgment in this matter was premature. Id. 

1. Further Discovery is Likely to Uncover Additional Evidence Relevant to 
the Motion for Summary Judgment  

 During the Hearing, FCI made arguments and presented evidence supporting the 

proposition that TSC acted as or at least shared the duties and authority of the RCE on the Project. 
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See Section II. B. supra.  FCI also specifically requested at the Hearing that the Court refrain from 

ruling on TSC’s MSJ until FCI had an opportunity to complete discovery.  Since the Hearing, 

TSC’s discovery responses and document productions reveal that additional discovery (e.g., 

depositions) likely will reveal evidence supporting FCI’s arguments that TSC’s Mr. Long acted as 

the SCDOT’s RCE and/or assumed other duties that establish a special relationship between TSC 

and FCI as defined in Tommy L. Griffin.  This discovery further suggests that TSC likely had 

contractual obligations that it simply ignored.  

a. TSC’s Response to Interrogatory No. 18 Admits Mr. Long Held 
Himself Out as the RCE 

 In support of its MSJ, TSC completely discards Mr. Hutcherson’s testimony that “Martin 

Long of TSC held himself out as [SCDOT’s] Resident Construction Engineer.” TSC Reply p. 

6 (emphasis added).  Indeed, TSC dismisses Mr. Hutcherson’s sworn statement entirely. Id. (“[t]o 

be generous, the sworn testimony of Lou Hutcherson…is implausible and incredible…”). 

(emphasis added). Yet, TSC admits in its recently provided November 3, 2023 Answers to FCI’s 

First Set of Interrogatories that, “Marty Long used the title Resident Construction 

Engineer…”2 Ex. D – Interrogatory Responses, No. 18.  Thus, Mr. Hutcherson was correct.  Mr. 

Long did hold himself out as the RCE on the Project. There was nothing “implausible” or 

“incredible” about Mr. Hutcherson’s testimony.  Mr. Hutcherson’s other assertions are equally 

veracious.  At the very least, FCI should be afforded the opportunity to depose Mr. Long and to 

plumb the true depths of his exercise of power and authority under “the title of Resident 

Construction Engineer.”  Such a deposition is very likely to uncover additional evidence relevant 

to the existence of a “special relationship” between TSC and FCI.  

 
2 TSC’s Interrogatory Answer goes on to disclaim that although Mr. Long, in fact, held himself 
out as the RCE, “he never had authority as SCDOT’s RCE.” 
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b. TSC’s October 6, 2023, Document Production Contains Several 
Documents Relevant to the “Special Relationship” Determination 

 As represented by the Parties in their recent Joint Motion,  “to date, more than one million 

documents have been produced, containing at least twice as many pages and large native files.” 

Ex. C,¶ 3(a).  Moreover, additional documents remain to be produced. Id., ¶ 3(h).  Reviewing and 

comprehending the relevance of all of these documents is a time-consuming and complex task.  

The document review and analysis is further complicated because the document productions have 

occurred in waves throughout this protracted litigation.  Consequently, tracking precisely when 

particular documents were produced, what remains to be produced, identifying duplicates, and 

finding particular documents related to the five-year long Project is challenging.  Furthermore, 

even locating the relevant documents in FCI’s own files requires great effort and diligence.  

Nonetheless, FCI has established that several documents produced by TSC on October 6, 2023, 

after the Hearing on TSC’s MSJ, are relevant to the central issue of TSC’s RCE status and whether 

TSC and FCI had a “special relationship” as defined in Tommy L. Griffin.   

(i) Marty Long’s Pre-construction Email, dated January 08, 
2013, Introducing Himself as RCE 

 Very early in the Project, before construction even began, Mr. Long sent an email “on 

behalf of Horry County and SCDOT” inviting FCI, SCDOT, and other entities to a partnering and 

pre-construction conference. Ex. F – Mr. Long Introduction Email, dated January 08, 2014.  

Multiple Horry County and SCDOT personnel were sent this email in which Mr. Long identified 

himself as “RCE.” Id.  Notably, he did not identify himself as the “RCE Representative,” which 

TSC asserts was his actual role. TSC Reply, p. 8 (“…it is clear that Long was a Representative of 

RCE…”).  Rather, in one of the very first communications on the Project, Mr. Long clearly 

identified himself as the RCE to FCI, SCDOT, and Horry County personnel and invited them to 

the initial, pre-construction partnering session.  A deposition of Mr. Long exploring the basis for 
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his assumption of the title, the powers actually granted to him, and any limitations on that power 

would likely lead to additional, relevant evidence on this point. 

(ii) Sample Identification Card Indicates Mr. Long is the 
SCDOT RCE 

 When testing concrete mix compliance at the Project, inspectors were required to complete 

a concrete “Sample Identification Card.” See, e.g., Ex. G – Concrete Sample Identification Card 

(this exhibit is one of many examples in which Mr. Long was referred to as the SCDOT RCE on 

Sample Identification Cards).  Among other information, these cards identify the date the sample 

was taken, who took the sample, and the characteristics of the concrete.  The cards also identify 

Mr. Long as “SCDOT RCE.”  Again, at the very least, FCI should be granted the opportunity to 

depose Mr. Long concerning his assumption of authority as SCDOT RCE.  This inquiry is very 

likely to cast additional light on the nature of TSC’s and FCI’s relationship. 

(iii) An SCDOT Memorandum, dated February 09, 2016, is 
Addressed to Mr. Long as the RCE 

 As set forth in the attached Ex. H – SCDOT Memo, dated February 09, 2016, on February 

9, 2016, SCDOT District Construction Engineer, D. L. Johnson, wrote a memorandum concerning 

a material waiver on the Project.  He addressed his memorandum to Mr. Long as “Resident 

Construction Engineer.” Ex. H.  The memorandum also was addressed to Mr. Travis Patrick.  

Notably, despite TSC’s contention in support of its MSJ (see, e.g., TSC Reply, p. 4), the 

memorandum identifies Mr. Patrick as the “District Five Special Projects Engineer,” not as the 

RCE.  This repeated conflation of Mr. Long as RCE and Mr. Patrick allegedly as RCE is fertile 

ground for discerning the true nature of TSC’s authority and actions on the Project, which defines 

TSC’s relationship to FCI.  Notably, the SCDOT itself refers to Mr. Long as the Resident 

Construction Engineer and does not refer to Mr. Long as the “Representative of RCE.” 
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(iv) Marty Long Refers to Himself as RCE in an Email to 
SCDOT, dated July 18, 2016 

 On July 18, 2016, Mr. Long sent an email to the SCDOT concerning information on a 

Project Quarterly Report. Ex. I – Email, dated July 18, 2016.  Of significance in this and many 

other similar instances,  Mr. Long refers to himself as “RCE Carolina Bays.” Id.  Even when 

addressing the SCDOT, he does not simply refer to himself as the RCE Representative or as 

TranSystems, etc.  Rather, Mr. Long calls himself the RCE.  This is more evidence that additional 

discovery regarding Mr. Long’s real role on the Project when dealing with SCDOT and FCI will 

likely be revealing concerning whether a special relationship existed in accordance with the 

decision in Tommy L. Griffin. 

(v) Marty Long States that he is the “RCE for the SCDOT” in 
an Email to the United States Coast Guard  

 As set forth in the attached Ex. J – Mr. Long email to the United States Coast Guard, on 

July 12, 2017, FCI sent an email to the U.S. Coast Guard notifying them of FCI’s intention to halt 

temporarily marine traffic for bridge construction.  FCI cc’d Mr. Long on that email. Id.  In the 

same email chain, Mr. Long then sent an email directly to the U.S. Coast Guard, introducing 

himself and inquiring about the impact of overhead work on marine traffic. Id.  In introducing 

himself, Mr. Long wrote; “Hello. My name is Martin Long and I am the RCE for the SCDOT 

over the Carolina Bays Parkway project.” Id. (emphasis added).  Notably, Mr. Travis Patrick 

of SCDOT was copied on the email. Id.  Thus, the SCDOT knew and presumably approved of Mr. 

Long representing himself as RCE and acting as the RCE for the SCDOT.  Additional discovery 

concerning this point will likely lead to even more relevant evidence. 
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c. Continued Discovery is Warranted to Investigate the Scope of 
TSC’s Obligations Under its Contract with Horry County  

 As indicated in FCI’s Opposition to TSC’s MSJ, the Court in Tommy L. Griffin did not 

base its opinion on the engineer’s design effort. FCI Opp. pp. 18-19; 320 S.C. 49, 463 S.E.2d 85.  

Rather, the Court established a disjunctive assessment. 320 S.C. at 56, 463 S.E.2d at 89. (“Under 

these facts, Engineer owed a duty to the contractor not to negligently design or negligently 

supervise the project.”) (emphasis added).  Thus, whether TSC had design responsibility on the 

Project is not crucial to determining whether it had a special relationship with FCI giving rise to a 

duty of care.   

(i) TSC’s Response to Request for Production No. 46 Suggests 
TSC Was Not Relieved of Any Design Obligations 

 Even if the Court determined that design responsibility was a requirement for establishing 

a special relationship, FCI should be afforded an opportunity to conduct additional discovery on 

this point. Baughman, 3065 S.C. at 112-13, 306 S.C. at 533-34;  Cullum Mechanical, 344 S.C. at 

432, 544 S.E.2d at 841.  TSC executed an “Engineer Certification for Project Plans and 

Specifications” (“Engineer Certification”) that assigns to TSC “full responsibility for all project 

plan and specification reviews including the approval of all information, dimensions, quantities, 

details and designs involved in the preparation and production of the project plans and 

specifications.” TSC’s MSJ, Ex. E p. 16/28 (pdf. p. 533).  TSC also certified not only that it will 

produce plans and specifications, but that it will check the plans and specifications “in their entirety 

for completeness, correctness, accuracy and consistency” and “thoroughly review them to ensure 

that they comply with applicable requirements.” Id.  

 In the Affidavit of Mr. Peter Strub, TSC admitted that it “never prepared, signed, or sealed 

any design plans for the Project.” TSC MSJ, Ex. F, ¶ 7.  Clearly, TSC did not comply with the 

Engineer’s Certification.  In its Request for Production (“RFP”) No. 46, FCI asked TSC to provide 
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“all correspondence to, from or among, TranSystems, Horry County, and/or SCDOT that led to 

TranSystems’ alleged release from its performance obligations under the [Engineer’s 

Certification].” Ex. E, No. 46.  On November 3, 2023, TSC responded to RFP No. 46 objecting to 

FCI’s phrasing and stating that “Mr. Strub never testified that there was a release from obligations 

– he testified that [TSC] never prepared, signed or sealed any design plans for the Project.” Id. 

 The Engineer’s Certification was incorporated into and formed a part of TSC’s Engineering 

Contract with Horry County. TSC MSJ, Ex. E p. 3/28, Section II. C. (“A ‘Certification Agreement’ 

is attached hereto and specifically made a part hereof.”).  Based upon the current evidence before 

the Court, TSC executed the Engineer’s Certification certifying that it had “absolute authority to 

accept responsibility for the project plans and specifications involved in the project,” that it would 

“produce project plans and specifications,” and that it would check all plans and specifications for 

completeness, correctness, accuracy and consistency.” Id.  Yet, TSC admittedly did not fully 

comply with the Engineer’s Certification.  Moreover, in Response to RFP No. 46, TSC 

acknowledges that it has no written evidence of relief from its obligations under the Engineer’s 

Certification. See Ex. E, No. 46 

(ii) Additional Discovery Likely will Lead to More Evidence 
Relevant to TSC’s Design Responsibilities and Its 
Relationship with FCI  

 At least two bases exist for continued discovery on this point.  Both of them are likely to 

lead to relevant evidence concerning TSC’s design responsibilities and its relationship with FCI.  

First, if TSC had design-related responsibilities as indicated in the Engineer’s Certification, was 

not relieved of those responsibilities, yet did not fulfill them, then TSC’s apparent failure to fulfill 

its Contract is relevant to whether the Court should recognize a design-related obligation on TSC’s 

part.  Second, what TSC actually did with regard to design is currently a mystery.  The Engineer’s 

Certification lists a host of obligations. TSC only denies performing a portion of those obligations 
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(preparing, signing, and sealing any design plans).  FCI should be afforded an opportunity to 

explore the full extent of TSC’s design-related activities.  For example, if TSC did not actually 

prepare the plans, but it certified the completeness, correctness, accuracy and consistency of the 

plans, then TSC was an integral part of the overall design effort.  Moreover, as noted above, RCE’s 

have power to decide “all questions that may arise regarding . . . the interpretation of the Plans and 

Specifications . . . .” TSC MSJ, Ex. B – Standard Specifications.  Further discovery on this point 

is likely to reveal relevant evidence of TSC’s design responsibility, which likely will inform the 

existence of a special relationship under Tommy L. Griffin. 

2. FCI Was Not Dilatory in Seeking Discovery 

 As TSC and FCI agreed in their Joint Motion filed a little over one month ago, “the parties 

have diligently exchanged discovery over the life of this dispute . . . .” Ex. C, ¶ 3(g).  The case was 

stayed for two years following the initial filing.  Subsequently, the Parties joined to remove the 

case from the docket in 2021, and then the lawsuit was reinitiated on September 27, 2022.  These 

actions were driven by the complexity of the case and FCI’s contemporaneous contractual claims 

against Horry County and SCDOT.  In the interests of economy and in an effort to narrow issues, 

the Parties focused attention on FCI’s contractual disputes with Horry County and SCDOT for a 

period from late 2022 into the Spring of 2023.  Those disputes were settled in June 2023, with 

SCDOT providing its Project file to FCI in July 2023.  One of the effects of the foregoing history 

and the complexity of the case is that TSC started producing its documents to FCI on June 30, 

2021, and was still producing documents on October 6, 2023, and most recently, on November 3, 

2023. 

 Until document production is completed, neither Party can efficiently and effectively take 

necessary depositions in this matter.  For example, as indicated in the discovery received to date, 

Mr. Long held himself out as RCE as early as the initial pre-construction partnering meeting in 
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January of 2014 (Section II. E. 1. b. i. supra) and was still referring to himself as the “RCE for the 

SCDOT” in July of 2017.  To effectively depose Mr. Long, FCI needs to receive and review all of 

the documents reflecting his exercised authority and activities during this timeframe and on 

through to Project completion in 2019.  Such a deposition could not reasonably be conducted at 

any point prior to the Hearing in August of 2023 or even prior to completion of TSC’s document 

production, which was ongoing as of this Fall and included significant productions after the 

Hearing.  

  Under the circumstances, FCI has not been dilatory in seeking discovery on the 

issue of TSC’s special relationship with FCI or the host of other relevant issues in this matter.  FCI 

was still receiving substantive document productions as of October 6, 2023, and was still 

evaluating the substantial number of documents previously produced by TSC and SCDOT as well 

as those retrieved from its own files as of the Hearing date.  In accordance with the South Carolina 

Supreme Court precedent set forth in Baughman, the Court should reconsider its Form 4 Order 

and withdraw any ruling on TSC’s MSJ pending completion of discovery.  

3. Any Delay in Discovery was not Caused by FCI but is Due to the 
Complexity of the Case 

 To the extent the Court feels that the Parties have in any way delayed discovery in this 

matter, that conclusion must be tempered by the complexity of this case. Baughman 306 S.C. at 

113-14, 410 S.E.2d at 543-44.  As determined by the South Carolina Supreme Court in Tommy L. 

Griffin and Cullum Mechanical, whether TSC had a special relationship with FCI giving rise to a 

duty of care must be discerned based upon the facts and circumstances. 320 S.C. at 55-56, 463 

S.E. 2d at 89.   This is a factual issue. Cullum Mechanical, 344 S.C. at 433, 544 S.E.2d at 842.  As 

set forth in the Parties’ Joint Motion,  “this dispute…involves scores of construction events on a 

complex, public infrastructure project performed over the course of at least five years (2014 
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through substantial completion in 2019).” Ex. C, ¶ 3(a).  Consequently, a thorough consideration 

of the facts and circumstances potentially giving rise to a duty by TSC requires that FCI be afforded 

an adequate opportunity to complete discovery of such wide-ranging facts including, but not 

limited to, receipt of all relevant TSC documents and the deposition of Mr. Long who TSC now 

admits “used the title Resident Construction Engineer.” Ex. D – Interrogatory Responses, No. 18.  

As TSC argued in support of its MSJ, “[t]he RCE’s role, for purposes of project supervision, was 

very similar to that of the engineer in Tommy L. Griffin.” TSC Reply, p. 12.  Hence, completion 

of document production and the deposition of Mr. Long are critical to a fully informed ruling on 

TSC’s MSJ, as documents produced by TSC after the hearing and admissions made by TSC after 

the hearing go directly to the issues being considered in TSC’s MSJ. 

III. CONCLUSION 

 FCI respectfully requests that the Court reconsider its Form 4 Order granting TSC’s MSJ. 

The seminal issue turns on a complete understanding of the facts and circumstances defining the 

relationship between TSC and FCI and whether that relationship gives rise to a duty of care by 

TSC as defined by the South Carolina Supreme Court in Tommy L. Griffin and Cullum Mechanical. 

Similarly, such discovery is likely to reveal relevant evidence regarding FCI’s third-party 

beneficiary status to TSC’s Engineering Contract.  The Parties agree that this is a complex case 

and that despite diligent efforts, the Parties are only in the early stages of discovery.  Summary 

judgment should not be considered until FCI has a full and fair opportunity to complete needed 

discovery. Baughman, 306 S.C. at 112, 410 S.E.2d at 543.  Hence, FCI requests that the Court 

withdraw its Order and allow TSC to refile its MSJ following the completion of discovery in this 

matter. 
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s/Mason A. Goldsmith, Jr.     
Mason A. Goldsmith, Jr. (S.C. Bar No. 11704) 
Elmore Goldsmith Kelley & deHoll, P.A.  
19 Blair Street (29607) 
Post Office Box 1887 
Greenville, South Carolina 29602 
Telephone: (864) 255-9500 
agoldsmith@elmoregoldsmith.com 
 
Carter B. Reid (Admitted Pro Hac Vice) 
Watt, Tieder, Hoffar & Fitzgerald, LLP  
1765 Greensboro Station Place, Suite 1000 
McLean, Virginia 22102 
Telephone: (703) 749-1028 
creid@watttieder.com 
 
Attorneys for Plaintiff Flatiron Constructors, Inc. 

 
December 1, 2023 
Greenville, South Carolina 
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SCRCP Form 4CE (08/31/2017)                                                                                                                    Page 1 of 2 

FORM 4  
STATE OF SOUTH CAROLINA    JUDGMENT IN A CIVIL CASE  
COUNTY OF 
IN THE COURT OF COMMON PLEAS   CASE NO.  

PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE) 
JURY VERDICT. This action came before the court for a trial by jury.  The issues
have been tried and a verdict rendered. 
DECISION BY THE COURT.  This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. 
ACTION DISMISSED (CHECK REASON): Rule 12(b), SCRCP; Rule 41(a),
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

Other 
ACTION STRICKEN (CHECK REASON): Rule 40(j), SCRCP; Bankruptcy;

Binding arbitration, subject to right to restore to confirm, vacate or modify
  arbitration award;  

   Other 
STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
   Affirmed;   Reversed;   Remanded;   

Other

NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

ORDER INFORMATION 
This order ends does not end the case.                                             See Page 2 for additional information.

For Clerk of Court Office Use Only  

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 
copy mailed first class to any party not proceeding in the Electronic Filing System on                         .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

Carter B Reid for Flatiron Constructors Inc

11/21/2023

✔

2022CP2606116

Defendant TranSystems Corp.'s Motion for Summary Judgment is GRANTED IN PART AND DENIED IN PART.  I find summary
judgment is appropriate as to Plaintiff Flatiron Construction's causes of action for negligence, and for breach of contract.  I find
TranSystems has established it had no special relationship with Plaintiff and owed no duty of care to Plaintiff, and that Plaintiff was
not an intended third party beneficiary of the contract between Defendant and Horry County.  Defendant's attorney is to draft a
proposed order consistent with its Memo in Support of Summary Judgment and email it to all attorneys of record before e-filing it
for my review.  I find there are genuine issues of material fact for a jury pertaining to Plaintiff's causes of action for tortious
interference with contract and UTPA.  Summary judgment is therefore denied as to those causes of actions.

TranSystems CorporationFlatiron Constructors Inc

Horry

✔

✔
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SCRCP Form 4CE (08/31/2017)                                                                                                                    Page 2 of 2 

Court Reporter: 

E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Horry Common Pleas

Case Caption: Flatiron Constructors Inc VS   TranSystems Corporation

Case Number: 2022CP2606116

Type: Order/Electronic Form 4

So Ordered

s/ Kristi F. Curtis, Circuit Court Judge, No. 2762

Electronically signed on 2023-11-21 15:10:45     page 3 of 3
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127 Dunbar St.   |  Ste 200  | Spartanburg, SC 29306
200 Meeting St.  |  Ste 205  | Charleston, SC 29401
 
mwilkes@wajlawfirm.com
www.wajlawfirm.com
 
From: Carter Reid <creid@watttieder.com> 
Sent: Thursday, February 17, 2022 12:55 PM
To: Michael Wilkes <mwilkes@wilkeslaw.com>
Cc: Dan Atkinson <datkinson@wilkeslaw.com>; Alex Joyner <ajoyner@wilkeslaw.com>; Ellen Cheek
<echeek@wilkeslaw.com>; Ashley Henderson <ahenderson@wilkeslaw.com>; Leslie Osman
<losman@watttieder.com>; Dominick Weinkam <dweinkam@watttieder.com>; Hanna Blake
<hblake@watttieder.com>
Subject: RE: Flatiron v. TranSystems: RPD Issues
 
 

Mike,
 
            I am in mediation.  I will need to look into the issues you have raised.  I
will call you early next week to discuss them.  Please let me know your
availability.  Thanks.
 
Carter
 
 
Carter B. Reid | Senior Partner

1765 Greensboro Station Place, Suite 1000 | McLean, VA  22102
p:  703.749.1028   |  e:  creid@watttieder.com

 
From: Michael Wilkes <mwilkes@wilkeslaw.com> 
Sent: Thursday, February 17, 2022 11:47 AM
To: Carter Reid <creid@watttieder.com>
Cc: Dan Atkinson <datkinson@wilkeslaw.com>; Alex Joyner <ajoyner@wilkeslaw.com>; Ellen Cheek
<echeek@wilkeslaw.com>; Ashley Henderson <ahenderson@wilkeslaw.com>; Leslie Osman
<losman@watttieder.com>; Dominick Weinkam <dweinkam@watttieder.com>
Subject: Flatiron v. TranSystems: RPD Issues
 
**CAUTION! EXTERNAL EMAIL; when opening attachments and links be extremely careful**

Carter,
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I am writing regarding various RPD issues:

[1]      TCR Production:  We have just discovered that there exists another
group of about 25,000 documents that CDS uploaded into Relativity from TSC
but did not provide to us to review.  This is a CDS error—long story of our
digital times….  Of course, we are confirming we have “everything.”  We are
reviewing this new group of documents and will supplement our responses
accordingly, probably within the next month [we are preparing for several trials
during the next four months which have been delayed by Covid…].
 
[2]      FCI Production:  Attached are our 5.28.21 RPD to FCI, and FCI’s 8.16.21
Response.  I understand that FCI has produced 1,098,992 pages of documents
so far; however, FCI has not served supplemental written responses to TSC’s
discovery requests.  At some point, FCI’s should serve specific supplemental
responses to each request, which we can discuss later as necessary.  Note that
we have served supplemental responses with TSC’s recent productions.
 
Today, my question is simple:  Has FCI produced not only its documents, but
any documents it received from SCDOT or any other source?  Our RPD 6
requests: “All documents obtained by Flatiron via subpoena, FOIA request, or
any other open source request related to the Project.”  If FCI has produced
documents responsive to RPD 6, please identify the bates range of the FCI
documents and the bates range of documents responsive to RPD 6.  If FCI has
not produced any documents responsive to RPD 6, please advise why not.
 
Please call me in our Spartanburg office today or Charleston tomorrow, if you
wish to discuss these issues.
 
Mike
2.17.22
 
Michael B.T. Wilkes

864.591.2355  Spartanburg
843.737.6229  Charleston
864.580.1599  Mobile

127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306
200 Meeting St.  |  Ste 205  | Charleston, SC 29401

mwilkes@wajlawfirm.com
www.wajlawfirm.com
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 We have just discovered that there exists another[ ] j
group of about 25,000 documents 

1059



Disclaimer: 
The information contained in this communication from creid@watttieder.com is confidential and may be legally privileged. It is intended
solely for use by mwilkes@wilkeslaw.com and others authorized to receive it. If you are not mwilkes@wilkeslaw.com you are hereby
notified that any disclosure, copying, distribution or taking action in reliance of the contents of this information is strictly prohibited and
may be unlawful. Please consider the environment before printing this email.
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 
IN THE COURT OF COMMON PLEAS 

Flatiron Constructors, Inc., 

Plaintiff, 

v. 

TranSystems Corporation, 

Defendant. 

Case No.  2022-CP-26-06116 

JOINT MOTION TO ESTABLISH 
COMPLEX CASE DESIGNATION AND 

TIME FOR TRIAL   

 
 
1. We, the undersigned counsel for all parties who have appeared in this action, hereby move 

for an order designating this case as complex and asking that the trial of the case take place on or 

after July 30, 2024.  We understand that if this motion is granted, continuances will not be granted 

after the date established herein except under exceptional circumstances.  

2. At present, we feel that it is too early in the case to achieve settlement.  Defendant filed a 

Motion for Summary Judgment, which is under advisement.  A hearing was held on August 7, 

2023. Prior to the hearing, the court issued an order committing the Parties to participate in 

mediation within 90 days of the Court’s ruling on Defendant’s dispositive motion.  We realize that 

if this case should be settled after being called for trial, we will be performing a disservice to other 

counsel who have cases following this case on the active trial roster, and we will endeavor to settle 

this case, if at all, before the noted trial date. 

3. We submit the following information for use of the court in support of this motion: 

 (a) Nature of the case 

 This case involves claims related to the construction of the Carolina Bays Highway Project 

(the “Project”) in Horry County. Horry County contracted the South Carolina Department of 

Transportation (“SCDOT”) to administer the Project as part of an Intergovernmental Agreement 
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(the “IGA”) among Horry County, SCDOT, and the South Carolina Transportation Infrastructure 

Bank (“SCTIB”).  On December 6, 2013, SCDOT, on behalf of Horry County, awarded the Project 

to Plaintiff Flatiron Constructors, Inc. (“FCI”) in the amount of $97,868,087.  Horry County also 

directly contracted with Defendant TranSystems Corporation (“TSC”) (the “TSC Contract”) to 

provide Construction, Engineering, and Inspection Services (“CEI Services”) for the Project.    The 

Parties disagree about the interpretation and legal effect of TSC’s Contract, including the 

certification. 

 FCI alleges, and TSC denies, FCI incurred damages in completing the Construction 

Contract because TSC breached the standard of care in the performance of its CEI Services.  TSC 

denies these allegations and argues that no such standard of care applies to it, that its efforts were 

consistent with its contractual obligations, and that any relief should be sought elsewhere.  

 To date, more than one million documents have been produced, containing at least twice 

as many pages and large native files.  Despite the extensive files already produced in this matter, 

more document production remains to be performed. For example, TSC just produced 

approximately 25,000 additional documents to FCI.  Similarly, TSC has asked that FCI produce 

the files that FCI received from SCDOT following the recent settlement of FCI’s claim filed 

against SCDOT and Horry County on the Project. This production contains tens of thousands of 

documents. Similarly, FCI anticipates potential third-party document productions from other 

subconsultants.  The scale of this production is commensurate with the complexity of this dispute 

which involves scores of construction events on a complex, public infrastructure project performed 

over the course of at least five years (2014 through substantial completion in 2019).  

 The claims brought by FCI require detailed expert analysis of extensive Project documents 

provided by SCDOT, Horry County, FCI, TSC, and subconsultants.  Expert testimony is required 
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to address FCI’s allegations of violations of the professional standard of care concerning TSC’s 

multiple construction administration duties, to present critical path scheduling analyses of whether 

and how any proven violations impacted the Project schedule, and to demonstrate the complex 

calculations associated with proving any resultant direct and/or indirect damages such as loss of 

productivity, extended general conditions, and other impacts.  The experts that TSC and FCI will 

retain must conduct a detailed investigation of the continuing document productions and 

deposition testimony concerning how TSC performed its construction engineering and inspection 

services and whether it met the applicable standard of care in South Carolina if TSC owed FCI a 

duty of care.  These analyses must cover the entire five-year lifespan of this $100 million Project. 

 (b) The number of witnesses for the plaintiff 

 Both FCI and TSC will rely upon the testimony of an exceptionally large number of fact 

witnesses and experts due to the nature of FCI’s claims, the time period over which the Project 

Work was conducted, and the number of different people and entities involved in the construction 

and construction administration (e.g., FCI, TSC, SCDOT, Horry County, subcontractors and 

subconsultants).  

 Plaintiff anticipates that it will call at least a dozen fact witnesses to testify.  These 

witnesses include current and former employees of SCDOT, Horry County, FCI, TSC, and select 

subcontractors and subconsultants who will testify regarding FCI’s claims. The Project reached 

substantial completion in 2019, meaning these fact witnesses now reside in multiple jurisdictions, 

and many no longer work for the Parties. 

 FCI also anticipates presenting experts in the standard of care, alleged violations of that 

standard, construction critical path method scheduling, and construction damages calculations. 

These experts must analyze nearly two million pages of documents including, but not limited to, 
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daily work logs, submittals, RFIs, change orders, notes, meeting minutes, computerized record-

keeping systems, project schedules, cost reports, correspondence, contract and subcontract 

documents as well as extensive email communications between and among dozens of individuals.  

 (c) The number of witnesses for defendant 

 TSC anticipates that it will call 12-15 fact witnesses to testify.  TSC will also present 

multiple expert witnesses on engineering duties and scheduling issues.  

 (d) Anticipated time needed to try the case 

 The trial is anticipated to take approximately three weeks, depending upon the resolution 

of pretrial motions.  Notably, TSC has requested a jury trial for the case.  

 (e) Motions pending 

 On April 04, 2023, TSC filed a motion for summary judgment.  The Parties have fully 

briefed the motion, and a hearing was held on August 7, 2023.  The Motion is under advisement 

with Judge Curtis. There are no other pending motions. 

 (f) Additional motions anticipated before trial 

 The Parties anticipate numerous motions related to discovery as well as motions in limine 

and any other motions that may be necessary to appropriately sculpt this complex construction 

matter into a case suitable for trial by a jury.    

 (g) Discovery pending 

 Although the parties have diligently exchanged discovery over the life of this dispute, there 

remain certain documents for both Plaintiff and Defendant to produce.  Due to administration 

prerequisites and a recent settlement of claims against the SCDOT and Horry County, FCI just 

received the full Project file from SCDOT on July 20, 2023.  FCI is in the process of preparing the 

SCDOT file for production to TSC along with any remaining documents received that have yet to 
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be produced.  The SCDOT Project file alone is 53 GB and contains approximately 50,000 

documents.  On October 6, 2023, TSC produced a collection of approximately 25,000 documents 

and has pending responses to interrogatories and requests for production.   

 (h) Additional discovery contemplated 

   As written discovery and document productions continue, the Parties have yet to take 

depositions in this matter. The number of depositions to be taken will match or eclipse the 

estimated number of witnesses. FCI and TSC will attempt to work together to maximize efficiency 

and cost-effectiveness in this process.  In addition, certain third-party subpoenas may be necessary.  

For example, third-party subconsultants were also at work on the Project who observed practices 

and work areas.  These may be important to the case.  Completion of document production will 

allow for a more accurate assessment of whether such additional discovery is needed.  

 (i) Other information which might prove helpful to the court 

 Although this matter bears a 2022 case number, discovery has not proceeded normally due 

to the prolonged effort to resolve certain issues with SCDOT and Horry County.  During this effort, 

the Parties to this action acknowledged the benefits of refraining from extensive litigation expense 

pending the possibility of reducing the costs and complexity of the instant matter.  The 

SCDOT/Horry County matter only concluded in July of 2023, which led to the production of the 

SCDOT’s Project file to FCI.  As indicated, FCI is now in the process of providing that file to 

TSC.  From FCI’s perspective, the settlement with SCDOT/Horry County did not significantly 

simplify the case against TSC.      

 The Parties seek a complex case designation to ensure adequate time to conduct discovery 

and depositions and to properly prepare for trial.  The consideration of discovery, evidentiary, and 

other potential motions will be greatly enhanced by the participation of an assigned judge through 
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a complex case designation.  The Parties anticipate significant discovery issues due to the sheer 

volume of documents and potential fact witnesses involved.  As a result of the five-year Project 

duration, the passage of time since Project completion, and the nature of design and construction 

work, the fact witnesses in this matter now reside in multiple jurisdictions, and many now work 

for other employers such that a date certain for trial is necessary to allow for dependable, long-

lead-time witness scheduling and coordination.  Similarly, significant expert witness testimony is 

necessary, frequently leading to Council-type challenges and prolonged deposition efforts.  

Finally, the demands of streamlining and managing a complex construction matter into a suitable 

case for presentation to a jury over the course of approximately three weeks will require a judge 

fully familiar with the complicated legal and factual issues at play in this matter.  For these reasons, 

the Parties join in respectfully requesting this case be given a complex case designation. 

Respectfully submitted this 18th day of October, 2023 

 
 
s/Mason A. Goldsmith, Jr.     
Mason A. Goldsmith, Jr. (S.C. Bar No. 11704) 
Elmore Goldsmith Kelley & deHoll, P.A.  
19 Blair Street (29607) 
Post Office Box 1887 
Greenville, South Carolina 29602 
Telephone: (864) 255-9500 
agoldsmith@elmoregoldsmith.com 
 
Carter B. Reid (Admitted Pro Hac Vice) 
Watt, Tieder, Hoffar & Fitzgerald, LLP  
1765 Greensboro Station Place, Suite 1000 
McLean, Virginia 22102 
Telephone: (703) 749-1028 
creid@watttieder.com 
 
Attorneys for Plaintiff Flatiron Constructors, Inc. 
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We Consent and Join in the Motion for an Order designating the matter as complex: 
 

 
s/C. Daniel Atkinson     
Michael B.T. Wilkes (S.C. Bar 6107)  
J. Alexander Joyner (S.C. Bar 101771)  
Wilkes Atkinson & Joyner, LLC 
320 Broad Street, Suite 220 
Charleston, South Carolina 29401 
Telephone: (843) 737-6229 
mwilkes@wajlawfirm.com 
ajoyner@wajlawfirm.com 
 
C. Daniel Atkinson (S.C. Bar 72721)  
Wilkes Atkinson & Joyner, LLC 
127 Dunbar Street, Suite 200 
Spartanburg, South Carolina 29306 
Telephone: (864) 591-1113 
datkinson@wajlawfirm.com 
 
Attorneys for Defendant TranSystems Corporation 
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Flatiron Constructors, Inc.,

Plaintiff,

v.

TranSystems Corporation,

Defendant.

)
)
)

)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

C.A. NO. 2022-CP-26-06116

PLAINTIFF'S OPPOSITION TO 
DEFENDANT’S MOTION TO STRIKE 

PLAINTIFF’S MOTION TO 
RECONSIDER  

OPPOSITION TO MOTION TO STRIKE

Plaintiff, Flatiron Constructors, Inc. (“FCI”), by and through counsel, respectfully submits 

its Opposition to Defendant TranSystems Corporation’s (“TSC”) Motion to Strike (“Motion to 

Strike”) FCI’s Motion to Reconsider filed on December 1, 2023 (“Dec. 1 Motion”). FCI filed its 

Dec. 1 Motion in response to the Court’s November 22, 2023 Form 4 Order.  As set forth in 

Attorney Mason (“Andy”) Goldsmith’s December 7, 2023 email to Judge Curtiss’s chambers, FCI 

filed the Dec. 1 Motion out of an abundance of caution in light of the ten-day filing deadline set 

forth in SCRCP Rule 59(e). Under the circumstances, the filing was appropriate and necessary to 

avoid any further complications in this already procedurally complex matter. 

TSC’s Motion to Strike also raises arguments in direct response to the substance of FCI’s 

Dec. 1 Motion, which present the Court with an incomplete record of the facts and unfairly maligns 

affiants supporting FCI’s Opposition to TSC’s Motion for Summary Judgment and the Dec. 1 

Motion. These misdirected TSC arguments only confirm that genuine issues of material fact exist 

which should be submitted to the jury.  In addition, TSC misapprehends the law regarding the 

bases for SCRCP Rule 59(e) and Rule 60 motions. As a result, the Court should deny TSC’s 

Motion to Strike and should consider FCI’s Dec. 1 Motion as part of the record along with any 
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subsequent Motion for Reconsideration that FCI will file should the Court issue a more formal, 

final Order granting, in part, TSC’s Motion for Summary Judgment. 

I. THE DEC. 1 MOTION WAS PROCEDURALLY APPROPRIATE

On November 22, 2023, the Court issued a Form 4 Order granting in part and denying in 

part, TSC’s Motion for Summary Judgment.  The Form 4 Order states that “This judgment was 

electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp….”  

Adjacent to the phrase “IT IS ORDERED AND ADJUDGED,” the Court checked “Statement of 

Judgment by the Court.”  It did not check the box indicating “(formal order to follow).”  Contrary 

to TSC’s contention, the Form 4 Order does not expressly state that “the Court will enter a formal 

order following the Form 4.” Mot. to Strike, p. 1.  Rather, the Form 4 Order merely states that TSC 

is to draft a proposed order and e-file it “for [the court’s] review.” 

Under the circumstances, FCI was reasonable to submit the Dec. 1 Motion within ten days 

of the Form 4 Order.  FCI simply could not risk that Rule 59(e)’s ten-day filing requirement would 

toll until the Court issued a more formal order.  First, the Court is under no obligation to issue a 

detailed Order. SCRCP 52(a) (“Findings of fact and conclusions of law are unnecessary on 

decisions of motions under Rules 12 or 56 or any other motion except as provided in Rule 41(b).”). 

Second, the Form 4 Order may imply that a formal order will issue, but it does not definitively 

assert that fact. Finally, the Form 4 Order places no time constraints on TSC’s submittal of a 

proposed order or the Court’s issuance of a final order.  TSC did not e-file its Proposed Order until 

December 7, 2023, fifteen days after the Form 4 Order.  In the interim, FCI was left to guess 

whether the Form 4 Order would be considered “written notice of the entry of the order” for the 

purposes of Rule 59(e)’s ten-day filing requirement for motions to reconsider. 
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TSC cites no authority requiring that FCI’s Dec. 1 Motion be stricken from the procedural 

record in this matter.  Instead, it launches substantive defenses aimed at FCI’s Dec. 1 Motion.  For 

example, on page 2, TSC argues that FCI cannot raise issues that it “could have raised prior to 

judgment but did not.”  TSC then presents an email that was not included in its Motion for 

Summary Judgment.  It misconstrues that email to attack FCI’s Mr. Lou Hutcherson and Ms. Linda 

Brumfield, both affiants supporting FCI’s Opposition to Summary Judgment.  Similarly, TSC cites 

a concurrence by then-Judge Few to argue that this Court should not reconsider its ruling on 

summary judgment due to incomplete discovery because FCI had not previously filed a Rule 56(f) 

affidavit. Mot. to Strike, p. 4.  

None of TSC’s substantive arguments are valid.  Moreover, their assertions do not support 

a motion to strike.  On the contrary, TSC’s arguments confirm that genuine issues of material fact 

exist and that the Court should withdraw its Form 4 Order and reconsider it upon completion of 

needed discovery in this matter.  In the interim, FCI’s Dec. 1 Motion and the substantive issues in 

TSC’s Motion to Strike and this Opposition should remain part of the procedural record for 

reconsideration and any subsequent appeal. 

II. FCI DOES NOT RAISE NEW ISSUES 

On page 2 of its Motion to Strike, TSC argues that FCI’s Dec. 1 Motion is improper because 

FCI references emails contained in its own files that were not specifically included in FCI’s 

Opposition to TSC’s Motion for Summary Judgment.  TSC cites Anderson Memorial Hospital, 

Inv. v. Hagen, 313 S.C. 497, 499, 443 S.E.2d 399, 400 (Ct. App. 1994) for the proposition that, “a 

party cannot use a motion to reconsider to present an issue he could have raised prior to judgment 

but did not.”  This argument, however, is misleading in light of the state of discovery and the 

complexities of this case. 
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In Anderson Memrial Hospital, the plaintiff brought an action based solely on the doctrine 

of necessaries. Id. at 498, S.E.2d at 400. After losing on this legal theory, the plaintiff filed a 

motion for reconsideration raising, for the first time, the existence of a contract and asserting a 

breach of contract cause of action. Id.  The court determined that the breach of contract cause of 

action, a new “issue,” could have been raised before but was not.  Thus, the court determined that 

the new argument could not be asserted for the first time in a motion for reconsideration. Id. 

Here, FCI has not raised a new issue in its Dec. 1 Motion.  Rather, FCI seeks 

reconsideration of the Court’s Form 4 Order based upon the same issues raised in its Opposition 

to TSC’s Motion for Summary Judgment, namely: the existence of a special relationship between 

TSC and FCI, third-party beneficiary status, and the need for further discovery.  FCI admittedly 

identifies additional, relevant documents supporting its arguments on these issues, but these 

documents were not reasonably available prior to the August 7, 2023 hearing on TSC’s Motion for 

Summary Judgment (“Hearing”). Similarly, these documents demonstrate that additional 

discovery in this matter is necessary.  

As FCI argued in its Opposition to Summary Judgment and in the Dec. 1 Motion, at the 

time of the Hearing, TSC still withheld approximately 25,000 documents and refused to admit that 

TSC’s Mr. Long held himself out as RCE on the Project.  The truth is that as of the Hearing, 

document production, review, organization and evaluation was on-going such that not all relevant 

documents were available for presentation to the Court.  Moreover, as of the Hearing, TSC was 

attacking as “implausible” and “incredible,” Mr. Hutcherson’s testimony that “Martin Long of 

TSC held himself out as [SCDOT’s] Resident Construction Engineer.” TSC Reply, p. 6.  Yet, 

months after the Hearing, TSC produced over 13,000 additional documents and admitted that 
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“Marty Long used the title Resident Construction Engineer…” See Dec. 1 Mot., p. 12 and Ex. D 

attached thereto. TSC avoids any discussion of these facts in its Motion to Strike.

III. THE DOCUMENTS WERE NOT REASONABLY AVAILABLE

The fact that some of the documents referenced in the Dec. 1 Motion appear in FCI’s 

productions is irrelevant.  Furthermore, TSC’s suggestion that this fact proves the documents were 

available for inclusion in FCI’s Opposition to Summary Judgment is misleading.  As TSC 

repeatedly has acknowledged, this is a complex case involving millions of documents spanning a 

five-year-long, public construction project including multiple parties. The Parties’ October 18, 

2023, Joint Motion to Establish Complex Case Designation and Time for Trial (“Joint Motion”) 

confirms that two months after the Hearing, the Parties still had relevant document productions 

and depositions to complete and that a scheduling order was needed to complete discovery. See 

Dec. 1 Mot., Ex. C. Furthermore, TSC’s Amended Motion for Extension to Respond to FCI’s 

Interrogatories filed on October 4, 2023, notes that, well after the Hearing, good cause exists for 

additional time to conduct discovery because the large volume of documents requires 

“considerable time and effort” to evaluate. 

As noted in FCI’s Dec. 1 Motion at p. 13, “tracking precisely when particular documents 

were produced, what remains to be produced, identifying duplicates, and finding particular 

documents related to the five-year long Project is challenging.”  Since the Hearing, FCI has 

determined through computer-assisted searches that, from the documents produced thus far, at 

least, 12,738 documents exist relevant to Mr. Long’s assumption of authority as RCE at the Project.  

See Ex. A, Affidavit of Carter Reid (hereinafter “Reid Aff.”), ¶ 28.  FCI could not reasonably have 

been expected to find, analyze and present all of these documents prior to the hearing.  As set forth 

herein, even the new document identified in TSC’s Motion to Strike is incomplete and taken out 
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of context.  Presumably, this is due to the numerous, multi-tiered document productions and not 

due to an effort to conceal the complete email exchange1. Under the circumstances, FCI 

respectfully submits that the Court should be focused on the content and relevance of all these 

documents, not the timing of presentation.  Under the circumstances, consideration of these 

documents is well within the Court’s discretion on a motion to reconsider, especially where, as 

here, the documents reveal the likelihood that additional discovery will yield relevant facts. See 

Reid Aff., Ex. A, ¶¶ 30-38.

IV. MR. HUTCHERSON’S BELIEF REGARDING TSC’S MR. LONG AS RCE

In an unwarranted effort to besmirch Mr. Hutcherson’s credibility, TSC’s Motion to Strike 

misapprehends his Affidavit included in FCI’s Opposition to Summary Judgment (see Opp. to SJ, 

Ex. A (hereinafter “Hutcherson Aff.”).  Mot. To Strike, pp. 2-3.  In support of this attack, TSC 

presents the Court with an incomplete email exchange, which TSC incorrectly assumes to be in 

conflict with Mr. Hutcherson’s Affidavit. This inaccurate, disjointed presentation only highlights 

the existence of genuine issues of material fact for the jury and the need for further discovery to 

fully develop these facts. 

A. Mr. Hutcherson Identifies Mr. Long as the RCE

In its Motion to Strike at p. 2, TSC states, “as noted repeatedly in TSC’s submissions, 

Hutcherson does not testify that he believed that TSC’s Marty Long was SCDOT’s RCE….”  As 

an initial matter, whether Mr. Hutcherson believed that Marty Long was the RCE is not dispositive 

1 In footnote 3 to its Motion to Strike, TSC suggests that Mr. Hutcherson and Ms. Brunfield offered 
affidavits in “bad faith or solely for the purposes of delay.”  As explained herein, TSC neither fully 
cites Mr. Hutcheson’s Affidavit nor fully presents the email exchange it claims undermines that 
Affidavit. FCI chooses not to cavalierly accuse TSC of bad faith. Rather, this oversight on TSC’s 
part is likely due to the difficulty in locating and coordinating all of the electronic information 
produced in this action. 
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of whether a “special relationship” exists between TSC and FCI giving rise to a duty owed to FCI. 

See Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones, & Goulding, Inc., 320 S.C. 49, 

463 S.E.2d 85 (1995).  Rather, the existence of a special relationship turns on the authority assumed 

by the engineer and the control the engineer has over the contractor. Id.  Mr. Hutcherson certainly 

testified that TSC and Mr. Long wielded such authority and control.  For example, Mr. Hutcherson 

testified that Mr. Long inspected FCI’s work (Hutcherson Aff., ¶6(ii)), rejected FCI’s work 

(Hutcherson Aff., ¶6 (iii), ¶10), interpreted the contract requirements (Hutcherson Aff., ¶6(iii)), 

and exercised authority and control over every aspect of FCI’s performance on the Project 

(Hutcherson Aff., ¶20). 

Mr. Hutcherson also testified that he, in fact, thought that Mr. Long was the RCE. TSC’s 

contentions otherwise reveal a shallow reading of Mr. Hutcherson’s Affidavit.  For example, in 

Paragraph 9, Mr. Hutcherson states, “As RCE, TSC held itself out as having authority…” 

(emphasis added).  Similarly, in Paragraph 10, Mr. Hutcherson states that TSC was allowed to 

exercise the rights that TSC claims only reside in the RCE (“TSC possessed the right and/or was 

permitted to oversee, inspect and reject FCI’s work on the Project.”).  Furthermore, TSC “made 

unilateral decisions in the field (without first consulting the owner or SCDOT)….” In addition, 

when disputes arose in the field, Mr. Hutcherson testified that “FCI was forced to negotiate with 

TSC’s Mr. Long, the RCE.” Hutcherson Aff. ¶17 (emphasis added). Finally, in Paragraph 19, 

Mr. Hutcherson testifies that “as RCE, TSC regularly influenced the owner’s/SCDOT’s view of 

issues….” (emphasis added).  In the only affidavit presented to the Court on the issue, Mr. 

Hutcherson clearly testified that Mr. Long was the RCE, held himself out as such, and exercised 

all of the powers of the RCE to control FCI’s performance.
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B. Mr. Hutcherson’s Affidavit is Not Inconsistent with TSC’s New Email

In its quest to discredit Mr. Hutcherson, TSC presents an incomplete, fractured portion of 

an email exchange on February 25, 2016. Mot. to Strike, Ex.2. Notably, TSC failed to include this 

email in its Motion for Summary Judgment or Reply.  Its inclusion now further emphasizes the 

difficult, time-consuming navigation of the millions of documents produced in this matter. 

Notably, the February 25, 2016 email is dated nearly three years into the Project after FCI 

had already suffered significant difficulties and delays at the hands of TSC.  Two and half years 

earlier, on October 29, 2013, Mr. Long contacted FCI at the beginning of the Project and 

introduced himself as RCE. Ex. B – Email, dated October 29, 2013, p. 2 (Bates Stamped 

TSC00395298).  FCI’s Mr. Paul Rudloff memorialized that conversation in an email, saying 

“Martin, thanks for calling and introducing yourself as the Resident Engineer for our Carolina 

Bays III project….” Id.  Thus, from the inception of the Project, Mr. Long identified himself as 

and acted as the RCE.  Indeed, a few months later, in February of 2014, SCDOT gave Mr. Long 

“contract authority” on the Project. Ex. C – Email, dated February 03, 2014, p. 1 (Bates Stamped 

FIC000148797) (“Marty, once Brian got your RCE access set up, I went in and gave you and Tom 

contract authority….”).  In short, Mr. Long told FCI he was the RCE, acted like the RCE, and was 

given authority over the contract like the RCE. 

Missing portions of the February 25, 2016, email exchange reveal that as of that date, FCI 

understood that Mr. Long was the RCE with authority to make decisions on the Project.  TSC’s 

Ex. 2 email chain starts at 10:30 a.m.  Before that, at 10:08 a.m.,  Ms. Nix of FCI sought approval 

of material from Mr. Long, the person she believed to be the RCE. Ex. D – Email Chain  (Part 1), 

p. 2 (Bates Stamped FIC000471613).  At 10:35 a.m., Mr. Long tells her that “anywhere it says 

RCE you can replace it with the word District which would be Jason or Travis.” Id.  Thus, rather 
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than deny that he is the RCE, Mr. Long told Ms. Nix that she also needed to copy SCDOT 

personnel for approvals.  Ms. Nix then responded “I did not know that.” Ex. D – Email Chain, 

dated February 25, 2016 (Part 2), p. 1 (Bates Stamped FIC 000193235).  In other words, more than 

two years into the Project, FCI is now being told that submittals must be sent to SCDOT in addition 

to sending them to Mr. Long as the RCE.  In its condemnation of Mr. Hutcherson, TSC leaves out 

Ms. Nix’s response revealing an absolute belief that Mr. Long was the RCE on the Project when 

she sent her February 25, 2016 email.  Again, this exchange occurred more than two years into 

Project performance. 

Even Mr. Hutcherson’s 11:04 p.m. email to Mr. Kirk does not demonstrate 

Mr. Hutcherson’s “knowledge that Long was not RCE” as TSC contends. See Mot. to Strike, p. 3.  

On the contrary, in that email, Mr. Hutcherson writes that Marty Long is “the designated RCE”. 

See Id.  Mr. Hutcherson never says that Mr. Long is NOT the RCE.  Rather, he expresses his 

exasperation that even though Mr. Long is the RCE and can and should be making decisions “per 

the Specifications,” Mr. Long sometimes unnecessarily creates a six-step process to get things 

done. Id.  Thus, in a later email (not mentioned in TSC’s Motion to Strike), Mr. Kirk forwards 

Mr. Hutcherson’s email to others at FCI, telling them to send submittals to both Mr. Long and 

SCDOT and prepare to “tell them that the process has been broken since the beginning delaying 

the work….” Ex. F – Email Chain, dated February 25, 2016 (Part 3), p. 1 (Bates Stamped 

FIC000467318). 

When viewed in its entirety, the February 25, 2016 email chain does not undermine 

Mr. Hutcherson’s Affidavit.  It confirms it.  Mr. Long of TSC began the Project introducing 

himself as the RCE. See Ex. B.  SCDOT gave Mr. Long “contract authority” on the Project. See 

Ex. C.  Per Mr. Hutcherson’s Affidavit, Mr. Long wielded that authority as the RCE.  Hutcherson 
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Aff. ¶¶ 8-20. Years later, FCI demonstrated its firm belief that Mr. Long was the RCE with 

approval authority. See Ex. C-F, Email Chain (Parts 1-3).  On February 25, 2016, Mr. Long chose 

to cede authority to SCDOT on a particular submittal. Id.  Far from revealing knowledge that Mr. 

Long was not the RCE, Mr. Hutcherson’s reaction reveals a concern that the individual who had 

been acting as and had authority as the RCE was making the process unduly cumbersome. Id.  This 

convoluted history of TSC’s control over FCI on the Project emphasizes the existence of a genuine 

issue of material fact concerning the nature of TSC’s relationship with FCI, which should be 

presented to the jury to decide. 

V. FCI NEED NOT HAVE SUBMITTED A RULE 56(f) AFFIDAVIT

On page 4, TSC cites Judge Few’s concurring opinion to the decision in Matter of Estate 

of Smith, 419 S.C. 111, 120-21, 796 S.E. 2d 158, 163 (Ct. App. 2016) for the proposition that FCI’s 

failure to file a Rule 56(f) affidavit bars FCI from seeking reconsideration of the Court’s failure to 

delay a decision on summary judgment pending completion of discovery.  Respectfully, the 

analysis set forth in Judge Few’s concurrence has no precedential weight.  Notably, Judge 

Lockemy provides a dissenting opinion completely disagreeing with Judge Few.  Neither the 

concurrence nor the dissent established the law in South Carolina.

As set forth in FCI’s Dec. 1 Motion, summary judgment is a “drastic remedy” and “should 

be cautiously invoked so that no person will be improperly deprived of a trial of the disputed 

factual issues.” Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 113, 410 S.E. 2d 537, 543 (1991). 

Dec. 1 Mot., p. 11.  Thus, the Court in Baughman determined that filing a Rule 56(f) affidavit was 

not necessary if the need for further discovery was made known to the court. Id. at n.4.  There, the 

Court held, “although Plaintiffs did not file an affidavit invoking this provision, other courts have 

not mandated strict compliance with the technical requirements of Rule 56(f) where, as here, the 
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need for further discovery is otherwise made known to the trial court.” Id. at 112 n. 4, 410 S.E.2d 

at 544 n. 4.  In both its Opposition to Summary Judgment and its arguments at the Hearing, FCI 

made known to this Court the need for further discovery.  Indeed, TSC has since acknowledged 

this need in the Joint Motion and TSC’s Motion for additional time to respond to discovery.  The 

rigors and complexities of discovery in this matter require additional time in which to present 

pertinent facts weighing upon the central issue of TSC’s relationship with FCI. See Reid Aff., Ex. 

A.  For confirmation of this fact, the Court need only review the incomplete, discordant 

presentation of the February 25, 2016 email in TSC’s Motion to Strike.  

FCI deserves the right to complete discovery in this matter to ensure that the Court and 

then the jury have a complete understanding of the relevant facts.  This is necessary to combat 

inaccurate, incomplete presentations taken out of context.  Through additional discovery since the 

Hearing, FCI has been able to demonstrate the inaccuracy of TSC’s claim that Mr. Long never 

held himself out as RCE. See Dec. 1 Mot., p. 12 (TSC Int. Resp. 18 admits Mr. Long “used the 

title Resident Construction Engineer” contrary to its presentation in its Motion for Summary 

Judgment).  FCI also has located evidence that Mr. Long introduced himself to FCI as the Resident 

Construction Engineer at the beginning of the Project and that SCDOT gave Mr. Long “contract 

authority” on the Project. See Ex. C. A deposition of Messrs. Long and Hutcherson undoubtedly 

would reveal additional facts bearing upon the critical issue of the parties’ “special relationship.” 

See Reid Aff., Ex. A, ¶¶ 30-38.

VI. CONCLUSION 

For the reasons set forth herein, FCI respectfully requests that the Court deny TSC’s 

Motion to Strike, that the Court include FCI’s Dec. 1 Motion and this Opposition in the record for 
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reconsideration, and that the Court allow FCI to file a supplemental Motion for Reconsideration 

should the Court enter a more formal Order in this matter.

Respectfully submitted this 12th day of December, 2023

 /s/Mason A. Goldsmith, Jr. ____________________
Mason A. Goldsmith, Jr. (S.C. Bar# 11704)
Elmore Goldsmith Kelley & Deholl, P.A. 
19 Blair Street (29607)
Post Office Box 1887
Greenville, South Carolina 29602
Telephone: (864) 255-9500
agoldsmith@elmoregoldsmith.com

Carter B. Reid, Esq.
Watt, Tieder, Hoffar & Fitzgerald, LLP 1765 
Greensboro Station Place, Suite 1000
McLean, Virginia 22102
Telephone: (703) 749-1028 (phone)
creid@watttieder.com

Attorneys for Flatiron Constructors, Inc.
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127 Dunbar St.   |  Ste 200  | Spartanburg, SC 29306
200 Meeting St.  |  Ste 205  | Charleston, SC 29401

mwilkes@wajlawfirm.com
www.wajlawfirm.com

From: Carter Reid <creid@watttieder.com> 
Sent: Thursday, February 17, 2022 12:55 PM
To: Michael Wilkes <mwilkes@wilkeslaw.com>
Cc: Dan Atkinson <datkinson@wilkeslaw.com>; Alex Joyner <ajoyner@wilkeslaw.com>; Ellen Cheek
<echeek@wilkeslaw.com>; Ashley Henderson <ahenderson@wilkeslaw.com>; Leslie Osman
<losman@watttieder.com>; Dominick Weinkam <dweinkam@watttieder.com>; Hanna Blake
<hblake@watttieder.com>
Subject: RE: Flatiron v. TranSystems: RPD Issues

Mike,

            I am in mediation.  I will need to look into the issues you have raised.  I
will call you early next week to discuss them.  Please let me know your
availability.  Thanks.

Carter

Carter B. Reid | Senior Partner

1765 Greensboro Station Place, Suite 1000 | McLean, VA  22102
p:  703.749.1028   |  e:  creid@watttieder.com

From: Michael Wilkes <mwilkes@wilkeslaw.com> 
Sent: Thursday, February 17, 2022 11:47 AM
To: Carter Reid <creid@watttieder.com>
Cc: Dan Atkinson <datkinson@wilkeslaw.com>; Alex Joyner <ajoyner@wilkeslaw.com>; Ellen Cheek
<echeek@wilkeslaw.com>; Ashley Henderson <ahenderson@wilkeslaw.com>; Leslie Osman
<losman@watttieder.com>; Dominick Weinkam <dweinkam@watttieder.com>
Subject: Flatiron v. TranSystems: RPD Issues

**CAUTION! EXTERNAL EMAIL; when opening attachments and links be extremely careful**

Carter,
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I am writing regarding various RPD issues:

[1]      TCR Production:  We have just discovered that there exists another
group of about 25,000 documents that CDS uploaded into Relativity from TSC
but did not provide to us to review.  This is a CDS error—long story of our
digital times….  Of course, we are confirming we have “everything.”  We are
reviewing this new group of documents and will supplement our responses
accordingly, probably within the next month [we are preparing for several trials
during the next four months which have been delayed by Covid…].
 
[2]      FCI Production:  Attached are our 5.28.21 RPD to FCI, and FCI’s 8.16.21
Response.  I understand that FCI has produced 1,098,992 pages of documents
so far; however, FCI has not served supplemental written responses to TSC’s
discovery requests.  At some point, FCI’s should serve specific supplemental
responses to each request, which we can discuss later as necessary.  Note that
we have served supplemental responses with TSC’s recent productions.
 
Today, my question is simple:  Has FCI produced not only its documents, but
any documents it received from SCDOT or any other source?  Our RPD 6
requests: “All documents obtained by Flatiron via subpoena, FOIA request, or
any other open source request related to the Project.”  If FCI has produced
documents responsive to RPD 6, please identify the bates range of the FCI
documents and the bates range of documents responsive to RPD 6.  If FCI has
not produced any documents responsive to RPD 6, please advise why not.
 
Please call me in our Spartanburg office today or Charleston tomorrow, if you
wish to discuss these issues.
 
Mike
2.17.22
 
Michael B.T. Wilkes

864.591.2355  Spartanburg
843.737.6229  Charleston
864.580.1599  Mobile

127 Dunbar St.  |  Ste 200  | Spartanburg, SC 29306
200 Meeting St.  |  Ste 205  | Charleston, SC 29401

mwilkes@wajlawfirm.com
www.wajlawfirm.com
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Disclaimer: 
The information contained in this communication from creid@watttieder.com is confidential and may be legally privileged. It is intended
solely for use by mwilkes@wilkeslaw.com and others authorized to receive it. If you are not mwilkes@wilkeslaw.com you are hereby
notified that any disclosure, copying, distribution or taking action in reliance of the contents of this information is strictly prohibited and
may be unlawful. Please consider the environment before printing this email.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF HORRY ) C.A. NO. 2022-CP-26-06116
) 
) 

Flatiron Constructors, Inc., ) 
) 

Plaintiff, )           DEFENDANT’S AMENDED MOTION  
)                 EXTENSION TO RESPOND TO  

v. )             PLAINTIFF’S INTERROGATORIES 
) 

TranSystems Corporation, ) 
) 

Defendant.     ) 

Pursuant to Rule 6(b), SCRCP, Defendant TranSystems Corporation (“TSC”) moves this 

Court for an Order granting TSC a twenty-nine (29) day extension to respond to Plaintiff’s 

Interrogatories to TSC (the “Interrogatories”), as well as Plaintiff’s Requests for Production to 

TSC (the “Requests”).  Plaintiff served the Interrogatories and Requests on TSC via email on 

August 31, 2023; so its responses to the Interrogatories and Requests presently are due on October 

5, 2023.  On September 28, 2023, the undersigned counsel for TSC emailed Plaintiff’s counsel and 

requested an extension of time to respond to the Interrogatories and Requests until November 3, 

2023.  On September 29, 2023, the undersigned discussed this request with Plaintiff’s counsel, 

who took the request under advisement, but has not yet responded.    

This request for extension is made before the deadline and for good cause, as follows:  The 

parties have produced over 2,000,000 pages of documents in this case so far.  Pursuant to a 

settlement agreement in a separate civil action in which Plaintiff sued Horry County and the South 

Carolina Department of Transportation (SCDOT) for over $40,000,000 on this same Highway 

Project, SCDOT has produced to Plaintiff its entire Project file; but Plaintiff has not yet provided 

that entire SCDOT to TSC in response to TSC’s Request for Production in this case.  The SCDOT 

file probably exceeds 1,000,000 pages. Plaintiff’s Interrogatories and Requests are extensive and 
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include questions asking for the identification of various documents in the answers.  Responding 

to Plaintiff’s Interrogatories and Requests will require considerable time and effort.   

 Pursuant to Rule 11, SCRCP, the undersigned certifies that he consulted with Carter Reid, 

counsel for Plaintiff, via email and then telephone as stated above prior to filing this Motion; but  

Plaintiff has not yet consented to the requested extension. 

 

 
 
 
WILKES ATKINSON & JOYNER, LLC 
 
 

October 4, 2023 s/ Michael B.T. Wilkes __ 
Michael B.T. Wilkes, Esq. (S.C. Bar 6107) 
mwilkes@wajlawfirm.com 
J. Alexander Joyner (S.C. Bar 101771)  
ajoyner@wajlawfirm.com 
320 Broad St., Suite 220 
Charleston, SC 29401 
843.737.6229 
 
- And - 

 
C. Daniel Atkinson (S.C. Bar 72721) 
datkinson@wajlawfirm.com 
127 Dunbar Street, Suite 200 
Spartanburg, SC 29306 
Phone: (864) 591-1113 
 
Attorneys for TranSystems Corporation  
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 
IN THE COURT OF COMMON PLEAS 

Flatiron Constructors, Inc., 

Plaintiff, 

v. 

TranSystems Corporation, 

Defendant. 

Case No.  2022-CP-26-06116 

JOINT MOTION TO ESTABLISH 
COMPLEX CASE DESIGNATION AND 

TIME FOR TRIAL   

1. We, the undersigned counsel for all parties who have appeared in this action, hereby move

for an order designating this case as complex and asking that the trial of the case take place on or 

after July 30, 2024.  We understand that if this motion is granted, continuances will not be granted 

after the date established herein except under exceptional circumstances.  

2. At present, we feel that it is too early in the case to achieve settlement.  Defendant filed a

Motion for Summary Judgment, which is under advisement.  A hearing was held on August 7, 

2023. Prior to the hearing, the court issued an order committing the Parties to participate in 

mediation within 90 days of the Court’s ruling on Defendant’s dispositive motion.  We realize that 

if this case should be settled after being called for trial, we will be performing a disservice to other 

counsel who have cases following this case on the active trial roster, and we will endeavor to settle 

this case, if at all, before the noted trial date. 

3. We submit the following information for use of the court in support of this motion:

(a) Nature of the case

This case involves claims related to the construction of the Carolina Bays Highway Project 

(the “Project”) in Horry County. Horry County contracted the South Carolina Department of 

Transportation (“SCDOT”) to administer the Project as part of an Intergovernmental Agreement 
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(the “IGA”) among Horry County, SCDOT, and the South Carolina Transportation Infrastructure 

Bank (“SCTIB”).  On December 6, 2013, SCDOT, on behalf of Horry County, awarded the Project 

to Plaintiff Flatiron Constructors, Inc. (“FCI”) in the amount of $97,868,087.  Horry County also 

directly contracted with Defendant TranSystems Corporation (“TSC”) (the “TSC Contract”) to 

provide Construction, Engineering, and Inspection Services (“CEI Services”) for the Project.    The 

Parties disagree about the interpretation and legal effect of TSC’s Contract, including the 

certification. 

 FCI alleges, and TSC denies, FCI incurred damages in completing the Construction 

Contract because TSC breached the standard of care in the performance of its CEI Services.  TSC 

denies these allegations and argues that no such standard of care applies to it, that its efforts were 

consistent with its contractual obligations, and that any relief should be sought elsewhere.  

 To date, more than one million documents have been produced, containing at least twice 

as many pages and large native files.  Despite the extensive files already produced in this matter, 

more document production remains to be performed. For example, TSC just produced 

approximately 25,000 additional documents to FCI.  Similarly, TSC has asked that FCI produce 

the files that FCI received from SCDOT following the recent settlement of FCI’s claim filed 

against SCDOT and Horry County on the Project. This production contains tens of thousands of 

documents. Similarly, FCI anticipates potential third-party document productions from other 

subconsultants.  The scale of this production is commensurate with the complexity of this dispute 

which involves scores of construction events on a complex, public infrastructure project performed 

over the course of at least five years (2014 through substantial completion in 2019).  

 The claims brought by FCI require detailed expert analysis of extensive Project documents 

provided by SCDOT, Horry County, FCI, TSC, and subconsultants.  Expert testimony is required 
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to address FCI’s allegations of violations of the professional standard of care concerning TSC’s 

multiple construction administration duties, to present critical path scheduling analyses of whether 

and how any proven violations impacted the Project schedule, and to demonstrate the complex 

calculations associated with proving any resultant direct and/or indirect damages such as loss of 

productivity, extended general conditions, and other impacts.  The experts that TSC and FCI will 

retain must conduct a detailed investigation of the continuing document productions and 

deposition testimony concerning how TSC performed its construction engineering and inspection 

services and whether it met the applicable standard of care in South Carolina if TSC owed FCI a 

duty of care.  These analyses must cover the entire five-year lifespan of this $100 million Project. 

 (b) The number of witnesses for the plaintiff 

 Both FCI and TSC will rely upon the testimony of an exceptionally large number of fact 

witnesses and experts due to the nature of FCI’s claims, the time period over which the Project 

Work was conducted, and the number of different people and entities involved in the construction 

and construction administration (e.g., FCI, TSC, SCDOT, Horry County, subcontractors and 

subconsultants).  

 Plaintiff anticipates that it will call at least a dozen fact witnesses to testify.  These 

witnesses include current and former employees of SCDOT, Horry County, FCI, TSC, and select 

subcontractors and subconsultants who will testify regarding FCI’s claims. The Project reached 

substantial completion in 2019, meaning these fact witnesses now reside in multiple jurisdictions, 

and many no longer work for the Parties. 

 FCI also anticipates presenting experts in the standard of care, alleged violations of that 

standard, construction critical path method scheduling, and construction damages calculations. 

These experts must analyze nearly two million pages of documents including, but not limited to, 
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daily work logs, submittals, RFIs, change orders, notes, meeting minutes, computerized record-

keeping systems, project schedules, cost reports, correspondence, contract and subcontract 

documents as well as extensive email communications between and among dozens of individuals.  

 (c) The number of witnesses for defendant 

 TSC anticipates that it will call 12-15 fact witnesses to testify.  TSC will also present 

multiple expert witnesses on engineering duties and scheduling issues.  

 (d) Anticipated time needed to try the case 

 The trial is anticipated to take approximately three weeks, depending upon the resolution 

of pretrial motions.  Notably, TSC has requested a jury trial for the case.  

 (e) Motions pending 

 On April 04, 2023, TSC filed a motion for summary judgment.  The Parties have fully 

briefed the motion, and a hearing was held on August 7, 2023.  The Motion is under advisement 

with Judge Curtis. There are no other pending motions. 

 (f) Additional motions anticipated before trial 

 The Parties anticipate numerous motions related to discovery as well as motions in limine 

and any other motions that may be necessary to appropriately sculpt this complex construction 

matter into a case suitable for trial by a jury.    

 (g) Discovery pending 

 Although the parties have diligently exchanged discovery over the life of this dispute, there 

remain certain documents for both Plaintiff and Defendant to produce.  Due to administration 

prerequisites and a recent settlement of claims against the SCDOT and Horry County, FCI just 

received the full Project file from SCDOT on July 20, 2023.  FCI is in the process of preparing the 

SCDOT file for production to TSC along with any remaining documents received that have yet to 
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be produced.  The SCDOT Project file alone is 53 GB and contains approximately 50,000 

documents.  On October 6, 2023, TSC produced a collection of approximately 25,000 documents 

and has pending responses to interrogatories and requests for production.   

 (h) Additional discovery contemplated 

   As written discovery and document productions continue, the Parties have yet to take 

depositions in this matter. The number of depositions to be taken will match or eclipse the 

estimated number of witnesses. FCI and TSC will attempt to work together to maximize efficiency 

and cost-effectiveness in this process.  In addition, certain third-party subpoenas may be necessary.  

For example, third-party subconsultants were also at work on the Project who observed practices 

and work areas.  These may be important to the case.  Completion of document production will 

allow for a more accurate assessment of whether such additional discovery is needed.  

 (i) Other information which might prove helpful to the court 

 Although this matter bears a 2022 case number, discovery has not proceeded normally due 

to the prolonged effort to resolve certain issues with SCDOT and Horry County.  During this effort, 

the Parties to this action acknowledged the benefits of refraining from extensive litigation expense 

pending the possibility of reducing the costs and complexity of the instant matter.  The 

SCDOT/Horry County matter only concluded in July of 2023, which led to the production of the 

SCDOT’s Project file to FCI.  As indicated, FCI is now in the process of providing that file to 

TSC.  From FCI’s perspective, the settlement with SCDOT/Horry County did not significantly 

simplify the case against TSC.      

 The Parties seek a complex case designation to ensure adequate time to conduct discovery 

and depositions and to properly prepare for trial.  The consideration of discovery, evidentiary, and 

other potential motions will be greatly enhanced by the participation of an assigned judge through 
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a complex case designation.  The Parties anticipate significant discovery issues due to the sheer 

volume of documents and potential fact witnesses involved.  As a result of the five-year Project 

duration, the passage of time since Project completion, and the nature of design and construction 

work, the fact witnesses in this matter now reside in multiple jurisdictions, and many now work 

for other employers such that a date certain for trial is necessary to allow for dependable, long-

lead-time witness scheduling and coordination.  Similarly, significant expert witness testimony is 

necessary, frequently leading to Council-type challenges and prolonged deposition efforts.  

Finally, the demands of streamlining and managing a complex construction matter into a suitable 

case for presentation to a jury over the course of approximately three weeks will require a judge 

fully familiar with the complicated legal and factual issues at play in this matter.  For these reasons, 

the Parties join in respectfully requesting this case be given a complex case designation. 

Respectfully submitted this 18th day of October, 2023 

 
 
s/Mason A. Goldsmith, Jr.     
Mason A. Goldsmith, Jr. (S.C. Bar No. 11704) 
Elmore Goldsmith Kelley & deHoll, P.A.  
19 Blair Street (29607) 
Post Office Box 1887 
Greenville, South Carolina 29602 
Telephone: (864) 255-9500 
agoldsmith@elmoregoldsmith.com 
 
Carter B. Reid (Admitted Pro Hac Vice) 
Watt, Tieder, Hoffar & Fitzgerald, LLP  
1765 Greensboro Station Place, Suite 1000 
McLean, Virginia 22102 
Telephone: (703) 749-1028 
creid@watttieder.com 
 
Attorneys for Plaintiff Flatiron Constructors, Inc. 
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We Consent and Join in the Motion for an Order designating the matter as complex: 
 

 
s/C. Daniel Atkinson     
Michael B.T. Wilkes (S.C. Bar 6107)  
J. Alexander Joyner (S.C. Bar 101771)  
Wilkes Atkinson & Joyner, LLC 
320 Broad Street, Suite 220 
Charleston, South Carolina 29401 
Telephone: (843) 737-6229 
mwilkes@wajlawfirm.com 
ajoyner@wajlawfirm.com 
 
C. Daniel Atkinson (S.C. Bar 72721)  
Wilkes Atkinson & Joyner, LLC 
127 Dunbar Street, Suite 200 
Spartanburg, South Carolina 29306 
Telephone: (864) 591-1113 
datkinson@wajlawfirm.com 
 
Attorneys for Defendant TranSystems Corporation 
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Flatiron Constructors, Inc.,

Plaintiff,

v.

TranSystems Corporation,

Defendant.

)
)
)

)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

C.A. NO. 2018-CP-26-02633

CONSENT ORDER STRIKING 
CASE FROM ACTIVE DOCKET 

PURSUANT TO RULE 40(j), SCRCP

THIS MATTER COMES BEFORE ME upon motion of the Plaintiff, and with the consent 

of Defendant as evidenced by their consent attached to this Order, seeking to strike this action 

from the active Jury Docket for Horry County in accordance with Rule 40(j) of the South Carolina 

Rules of Civil Procedure.  This action has not previously been stricken pursuant to Rule 40(j), 

SCRCP.

NOW THEREFORE, upon motion of the Plaintiff, and with the consent of the Defendant, 

it is hereby ORDERED, ADJUDGED AND DECREED, that this case be stricken without 

prejudice from the active Jury Trial Docket in accordance with the agreement of the parties 

pursuant to Rule 40(j), SCRCP, with leave to restore within one year from the date of this Order 

pursuant to the provision of said Rule.
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2

WE SO STIPULATE AND CONSENT as of October 6, 2021.

s/L. Franklin Elmore
L. Franklin Elmore (S.C. Bar No.1889)
Elmore Goldsmith Kelley & deHoll, P.A. 
55 Beattie Place, Suite 1050
Greenville, South Carolina 29602
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Carter B. Reid, Esq. (pro hac vice)
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McLean, VA 22102
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creid@watttieder.com

Attorneys for Flatiron Constructors, Inc.

_s/ C. Daniel Atkinson____________________
WILKES LAW FIRM, P.A.

Michael B.T. Wilkes, Esq. (S.C. Bar 6107) 
mwilkes@wilkeslaw.com
J. Alexander Joyner, Esq. (S.C. Bar 101771) 
ajoyner@wilkeslaw.com
Brian G. Livingston (S.C. Bar 102764) 
blivingston@wilkeslaw.com
200 Meeting St., Suite 205
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- and -
C. Daniel Atkinson (S.C. Bar 72721) 
datkinson@wilkeslaw.com
127 Dunbar Street, Suite 200
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Phone: (864) 591-1113

Attorneys for TranSystems Corporation
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Horry Common Pleas

Case Caption: Flatiron Constructors Inc VS   TranSystems Corporation

Case Number: 2018CP2602633

Type: Order/Strike Case From Active Roster

Resident Circuit Court Judge, 15th Judicial Circuit

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2021-10-08 16:27:19     page 3 of 3
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STATEMENT OF ISSUES ON APPEAL 
 

I. DID THE TRIAL COURT ERR AS A MATTER OF LAW IN GRANTING SUMMARY 
JUDGMENT IN TSC’S FAVOR WHERE TSC FAILED TO MEET ITS INITIAL 
BURDEN TO SHOW UNDER SOUTH CAROLINA LAW THE ABSENCE OF 
EVIDENCE OF A GENUINE ISSUE OF MATERIAL FACT CONCERNING A 
“SPECIAL RELATIONSHIP” BETWEEN TSC AND FCI? 

 
II. DID THE TRIAL COURT ERR AS A MATTER OF LAW IN FAILING TO 

RECOGNIZE THAT, EVEN ASSUMING TSC MET ITS INITIAL BURDEN, FCI MET 
ITS BURDEN TO OVERCOME SUMMARY JUDGMENT BY PRESENTING 
EVIDENCE DEMONSTRATING A GENUINE ISSUE OF MATERIAL FACT 
CONCERNING WHETHER A SPECIAL RELATIONSHIP EXISTED BETWEEN TSC 
AND FCI CONSISTENT WITH SOUTH CAROLINA LAW? 

 
III.  DID THE TRIAL COURT ERR AS A MATTER OF LAW BY PREMATURELY 

DISMISSING CLAIMS ON SUMMARY JUDGMENT BEFORE DOCUMENT 
DISCOVERY WAS COMPLETE AND BEFORE ANY DEPOSITIONS HAD BEEN 
TAKEN?  

 
IV. DID THE TRIAL COURT ERR BY MAKING FACTUAL FINDINGS OF AGENCY 

THAT WERE IMPROPER ON SUMMARY JUDGMENT, UNNECESSARY FOR THE 
TRIAL COURT’S RULING ON NEGLIGENCE, AND ARE UNFAIRLY 
PREJUDICIAL TO FCI’S REMAINING CLAIMS?  

1224



2 

 

STATEMENT OF THE CASE  
 

This is an appeal from the Trial Court’s grant of summary judgment dismissing Flatiron 

Construction, Inc.’s (“Appellant” or “FCI”) claim for professional negligence against TranSystems 

Corporation (“Respondent” or “TSC”).  FCI initiated this claim against TSC on April 26, 2018, 

by filing a complaint in the Trial Court asserting, inter alia, a claim for damages incurred in 

connection with construction of the Carolina Bays Parkway in Horry County, South Carolina 

(the “Project”). (R. p. 71).  FCI asserted that it incurred damages because TSC breached the 

standard of care applicable to its performance of construction, engineering, and inspection, 

services (“CEI Services”) for the Project.  Among other errors and omissions, FCI alleged that 

TSC negatively impacted FCI’s performance of work by delaying submittal reviews, imposing 

unreasonable procedures, giving contradictory assessments from field inspectors, and wrongfully 

interpreting applicable specifications. 

Following jointly requested stays to the litigation and the agreed-upon removal of the case 

from the active docket pursuant to Rule 40(j), FCI reinstated the litigation on September 27, 2022. 

(R. p. 12).  On April 4, 2023, TSC filed a Motion for Summary Judgment seeking, inter alia, 

dismissal of FCI’s professional negligence claim on the grounds that TSC’s contract with the 

Project owner, Horry County, did not create a duty of care owed to FCI as the contractor. (R. 141); 

(R. p. 288). Similarly, TSC asserted that based upon the terms of its CEI contract with Horry 

County, no “special relationship” between TSC and FCI existed that would impose duties on TSC 

to FCI actionable in tort. Id., p. 1. 
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The Honorable Kristi F. Curtis heard oral argument on TSC’s MSJ in a virtual proceeding 

on August 7, 2023 (R. p. 166). On November 22, 2023, the Trial Court entered a Form 4 Order 

granting TSC’s MSJ in part and dismissing FCI’s negligence claim. (R. p. 15).   More specifically, 

the Trial Court’s Form 4 Order stated, in part, “I find TranSystems has established that it had 

no special relationship with Plaintiff [FCI] and owed no duty of care to Plaintiff . . . 

Defendant’s attorney is to draft a proposed order consistent with its Memo in Support of 

Summary Judgment….” Id. (emphasis added). 

 On December 1, 2023, FCI filed a Motion to Reconsider the Trial Court’s Form 4 Order. 

(R. p. 153); (R. p. 1016).  Thereafter, on December 7, 2023, TSC’s counsel submitted to the Trial 

Court a 25-page proposed order that contained numerous factual and legal errors. (R. p. 17).  FCI 

objected to these same errors in opposing TSC’s MSJ. (R. p. 883 – 886).  On December 27, 2023, 

the Trial Court issued an Order denying FCI’s Motion to Reconsider. (R. p. 68).  On the same day, 

the Trial Court adopted, verbatim, TSC’s Proposed Order (including its errors and omissions), 

granting partial summary judgment and dismissing FCI’s negligence claim. (R. p. 42). 

FCI served its Notice of Appeal on counsel for TSC on January 26, 2023, and filed same 

with this Court on February 5, 2024.  FCI appeals, inter alia, the Trial Court’s ruling that TSC 

established – as a matter of law – that no “special relationship” existed between TSC and FCI for 

purposes of giving rise to an actionable duty.  FCI further appeals the Trial Court’s issuance of 

summary judgment on a factually driven issue prior to the commencement of deposition discovery 

and while document discovery is incomplete.  The Trial Court’s failure to apply South Carolina 

precedent, reliance upon inapposite case law from other jurisdictions, and hyperfocus – to the 

exclusion of all other evidence – upon the terms of Project contracts to determine the existence of 

a “special relationship” is erroneous as a matter of law and a violation of the standard on summary 

1226



4 

 

judgment.  Moreover, the Trial Court’s summary disposition on an issue of fact prior to the 

completion of discovery that is likely to yield relevant evidence of a “special relationship” is an 

abuse of its discretion.  Finally, the Trial Court’s findings on agency are improper on summary 

judgment and prejudicial to the claims remaining before the Trial Court. 

 

      STATEMENT OF THE FACTS 
-The Project- 

 This case involves a complex construction Project in Horry County, South Carolina.  On 

November 7, 2013, the SCDOT, on behalf of Horry County, awarded the contract for construction 

of the Project to FCI in the amount of $97,868,087 (R. p. 511). The Project consisted of an 

extension to the Carolina Bays Parkway portion of South Carolina State Highway 31, including 

7.45 miles of road, a main 3,633-ft bridge over the Intercoastal Waterway (“ICWW”), several 

minor bridges, and associated roadwork. (R. p. 314).  The Project was governed by SCDOT’s 2007 

Standard Specifications for Highway Construction (“Standard Specifications”). (R. p. 292). 

 As part of an Intergovernmental Agreement (“IGA”) among Horry County, the South 

Carolina Department of Transportation (“SCDOT”), and the South Carolina Transportation 

Infrastructure Bank, SCDOT provided Project oversight and administration services for the 

Project, but construction services had to “be obtained from third-party consultants or contractors 

by or on behalf of the County . . . .” (R. p. 781).  On December 15, 2011, Horry County entered 

into a contract with TSC, under which TSC would provide CEI Services including, but not limited 

to, construction management, construction engineering, assurance and acceptance inspection, 

sampling, testing, and construction survey verifications to determine FCI’s compliance with the 

Construction Contract. (R. p. 807-832). TSC also “assume[d] full, complete and conclusive 
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liability for all discrepancies, errors or omissions found at any time in the plans or specifications.” 

(R. p. 820). 

 The Construction Contract’s substantial completion date was 1,220 calendar days 

(approximately three years and three months) from the Notice to Proceed (“NTP”). (R. p. 329).  

FCI began work on the Project in March 2014. (R. p. 81).  FCI provided a realistic, achievable 

schedule for substantially completing the Project within the specified 1,220 calendar-day time 

period following the NTP.  Despite FCI’s efforts, the Project was significantly delayed, and 

substantial completion was not achieved until 2019, five years after the NTP. (R. p.146). 

 TSC was SCDOT’s on-site representative for construction engineering and inspection 

services and, inter alia, managed communications between SCDOT and FCI. (R. p. 916-917).  In 

addition, TSC provided contract administration, such as handling FCI’s project submittals, 

Requests for Information (“RFIs”), schedule updates and change order requests. (R. p. 249).  

According to TSC, it performed construction administration and supervision, at least in part, as 

the Project’s Resident Construction Engineer (“RCE”) Representative. (R. p. 950).   

-The Complaint- 

 On April 18, 2018, FCI filed a lawsuit against TSC due to its extensive maladministration 

and negligent supervision of the Project.  FCI amended its complaint on May 10, 2018, which 

included four causes of action against TSC, namely, negligence (Count 1); breach of contract 

(Count 2); tortious interference (Count 3); and violation of the South Carolina Unfair Trade 

Practices Act (“SCUTPA”) (Count 4). (R. p. 81-91).  With regard to TSC’s maladministration and 

negligence, by way of example, FCI alleged that “TranSystems delayed the review and approval 

of Flatiron submittals and added submittal review procedures not contemplated by the 

Specification[s], thereby causing delays to Flatiron’s work and resulting in additional costs . . . .” 

1228



6 

 

(R. p. 83-84).  In addition, FCI alleged that TSC “substantially impeded Flatiron’s progress of the 

Project by instituting unreasonable inspection protocols not contemplated by the Specification[s], 

directing changes to means and methods, and directing changes to plans and specifications.” (R. 

p. 85-86).  

Among other actions or failures to act, FCI asserts that TSC negatively impacted and/or 

impeded FCI’s work by and through: (i) delaying submittal reviews; (ii) excessive submittal 

revision requests; (iii) differing opinions and arguments amongst TSC field inspectors; (iv) 

unorthodox and non-industry standard inspection procedures; (v) erroneously interpreting 

specifications that impacted FCI’s means and methods; (vi) mandating unreasonable standards 

beyond industry standard, specified tolerances, and contract requirements; and (vii) imposing 

excessive timeframes for critical decision making. (R. p.847-854). 

 FCI supported its Amended Complaint with the Affidavit of Kenneth J. O’Connell, P.E. 

(R. p. 212-217). Mr. O’Connell is a Registered Professional Engineer with over thirty-five (35) 

years of experience, including “providing construction consulting, engineering and inspection 

services to public owners for the construction of bridge and roadway projects throughout the 

United States.” (R. p. 212). Based upon Project documentation made available to him, Mr. 

O’Connell found, among other failures, that “[TSC] fell below the standard of care of a civil 

engineering firm in providing CEI Services and was negligent . . . in failing to review submittals 

in [a] timely manner so as not to impede the progress of the construction activities . . . [and] failing 

to follow the project specifications regarding Drill Shaft Foundation Plans.” (R. p. 215). 

-The Case is Stayed for Two Years While FCI’s  
Claims Against the Owner are Resolved- 

When FCI originally initiated litigation against TSC, the Project had not yet reached 
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substantial or final completion.  In addition, pursuant to the terms of the Construction Contract and 

applicable specifications, FCI was obligated to pursue certain administrative remedies with regard 

to Project claims against SCDOT and/or Horry County, including a Dispute Resolution Board 

(“DRB”) process. (R. p. 412). As such, and for a number of reasons, the Parties agreed to stay the 

litigation while the DRB process with Horry County and SCDOT proceeded.  

The litigation between FCI and TSC was first stayed in response to a request from SCDOT 

that “both parties stay this litigation pending SCDOT’s agency evaluation and review of claims 

asserted.” (R. p. 92). On November 22, 2019, the Parties moved to extend the stay until September 

30, 2020.  (R. p. 95).  The Trial Court granted the request on November 26, 2019. (R. p. 3).  

 The DRB processes on certain of FCI’s Project claims were completed, and settlement 

agreements finalized between FCI and Horry County/SCDOT by September 22, 2020. (R. p. 844). 

FCI’s remaining Project claims against Horry County/SCDOT proceeded to DRB thereafter, and 

a final settlement was not achieved until June, 2023. (R. p. 1033).  

-The Stay is Lifted, and the Parties Begin Discovery- 

 The stay expired on September 30, 2020, and discovery commenced promptly thereafter. 

(R. p. 3). In that regard, on October 19, 2020, FCI issued its First Request for Production of 

Documents to TSC. (R. p. 124-131). On November 13, 2020, TSC answered the Amended 

Complaint. (R. p. 99-105).  On November 19, 2020, TSC filed a Motion to Stay and a Motion for 

Protective Order seeking relief from responding to FCI’s discovery requests. (R. p. 106-118); (R. 

p. 221); (R. p. 261).  The Trial Court denied TSC’s Motion to Stay on April 14, 2021. (R. p. 8).  

 As part of its efforts to progress discovery, on January 11, 2021, FCI moved to compel 

TSC to respond to discovery, including FCI’s First Requests for Production of Documents that 

were propounded to TSC on October 19, 2020. (R. p. 119).  The Trial Court granted FCI’s Motion 
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to Compel on April 9, 2021. (R. p. 5). TSC began producing its documents on June 30, 2021. (R. 

p. 1117). Of course, the scale of document production on a 5-year, $100 million project is 

enormous, and the Parties have long agreed that discovery in this case “will involve discovery 

from multiple companies, various government agencies, and numerous experts.” (R. p. 132).  

Further, the Parties agreed that depositions need to be taken of “over twenty (20)” witnesses. (R. 

p. 134-135).  To date, document discovery has not yet concluded, and, as such, no depositions 

have been taken in this matter. (R. p. 887).  

-The Parties Removed the Case from the Active Docket but Continued Discovery- 

Due to the scale and complexity of the dispute, on October 4, 2021, FCI and TSC jointly 

moved for a complex case designation. (R. p. 132).  The Trial Court denied the joint motion. (R. 

p. 10).  As a result, the Parties promptly filed a consent order pursuant to Rule 40(j), removing the 

case from the docket. (R. p. 138). While the case was on the docket, the Parties diligently collected 

and produced relevant Project documents. Indeed, between the expiration of the stay on September 

30, 2020, and the case’s removal under SCRCP 40(j) on October 11, 2021, the Parties exchanged 

452,317 documents totaling 1,618,310 pages. 

 Following the removal of the case from the docket, FCI and TSC continued to discuss the 

needed discovery and collectively exchanged an additional 78,336 documents totaling 363,769 

pages.  On February 17, 2022, TSC notified FCI that TSC had discovered a group of approximately 

25,000 documents responsive to FCI’s discovery requests that had not yet been produced. (R. p. 

1043).  At that time, TSC informed FCI that it was “reviewing this new group of documents and 

[would] supplement [its] responses accordingly, probably within the next month . . . .” Id.  On 

September 22, 2022, FCI moved to restore the case to the active docket. (R. p. 140).  The Trial 

Court ordered the case to be restored on September 27, 2022. (R. p. 12).  Despite FCI’s requests, 
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TSC had not yet produced the 25,000 documents referenced in its February 17, 2022, email by the 

time the case was reinstated on September 27, 2022.  

-TSC’s Motion for Summary Judgment and Additional Document Production- 

 On April 4, 2023, TSC filed its Motion for Summary Judgment. (R. p. 141).  TSC, in 

relevant part, argued that TSC owed no duty of care to FCI because TSC’s contract with Horry 

County created no such duty. (R. p. 295-304).  In support of its MSJ, TSC provided a single 

affidavit from Peter Strub, a TSC Senior Vice President and Principal, stating that TSC never 

“prepared, signed, or sealed any design plans for the project.” (R. p. 835). Mr. Strub also purported 

to explain TSC’s contract with Horry County, noting that “[TSC’s] work . . . was limited to 

Construction, Engineering, Inspection, and Testing services, which were subject to final review 

and approval by the Resident Construction Engineer.” (R. p. 835). 

 On July 28, 2023, FCI filed its Opposition to TSC’s MSJ. (R. p. 881-914).  FCI argued, in 

relevant part, that TSC had a “special relationship” with FCI, creating an extra-contractual duty in 

tort not to negligently design or supervise the Project. Id.  FCI’s Opposition was supported by the 

affidavits of Louis Hutcherson and Linda Brumfield. (R. p. 915-925). Mr. Hutcherson served 

initially as an FCI Project Engineer and later as a Project Manager on the Project. (R. p. 916). 

Linda Brumfield was FCI’s Vice President, Divisional Finance, and provided business records in 

support of FCI’s Opposition to TSC’s MSJ. (R. p. 923). 

 From his personal experience on the Project, Mr. Hutcherson testified that “Martin Long 

of TSC held himself out as [SCDOT’s] Resident Construction Engineer (‘RCE’),” and that 

throughout the Project, TSC exercised considerable control over communications, oversight, and 

acceptance or rejection of FCI’s work. (R. p. 916-918).  Mr. Hutcherson also recounted that TSC 

“wielded substantial influence and power over FCI and impacted the progression and completion 
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of FCI’s work on the Project” (R. p. 918). Further, Mr. Hutcherson testified that during his time 

on the Project, TSC had the “right to reject or stop FCI’s work,” which “TSC repeatedly exercised 

. . . .” (R. p. 918-919). Mr. Hutcherson also testified that TSC oversaw FCI’s construction activities 

(R. p. 917), coordinated and processed pay applications (R. p. 917), inspected and rejected FCI’s 

work (R. p. 918), and stopped FCI’s work (R. p. 918-919).  

 Mr. Hutcherson possessed first-hand knowledge of myriad issues that arose from TSC’s 

negligent performance of its contract administration and supervision responsibilities.  For example, 

Mr. Hutcherson testified that TSC:  rejected compliant work, which led to Project delays; delayed 

the review of critical submittals, preventing the commencement of FCI’s drilled shaft activities; 

refused to inspect rebar or point out supposed construction errors, thereby preventing FCI from 

proceeding with work; and rejected work based upon erroneous interpretations of Project 

specifications. (R. p. 918-921).  Mr. Hutcherson recalled that TSC often made poor decisions in 

the field that negatively impacted FCI’s progress, unilaterally, and without any prior consultation 

with SCDOT. (R. p. 918).  

 The documents exhibited to the Brumfield Affidavit corroborate the Hutcherson Affidavit 

and provide further examples of TSC’s control over FCI’s performance and negligent supervision 

of the Project.  For example, Exhibit 1 to the Brumfield Affidavit provides evidence that Mr. Long 

controlled communications between FCI and SCDOT and held up processing a critical submittal 

for 44 days because he failed to properly manage his own email account. (R. p. 926); (R. p. 919-

920).  Exhibit 3 to the Brumfield Affidavit includes an FCI Notice of Potential Claim from October 

18, 2016, outlining “enhanced specifications, inspection and testing requirements . . . materially 

different than that specified in the Contract Documents,” and several “disruptions, delays and 

increased costs [sic] delays” attributable to TSC’s negligent work on the Project. (R. p. 934). 
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 Moreover, the Brumfield Affidavit presented evidence showing that TSC’s Mr. Long held 

himself out as the RCE for the Project, including, for example, minutes of meetings between 

SCDOT, Horry County, TSC, FCI and other parties signed by Mr. Long as the “Resident 

Construction Engineer.” (R. p. 927, 936-941). In addition, Exhibit 6 to the Brumfield affidavit is 

an organizational chart produced by TSC titled the “SCDOT/TRANSYSTEMS 

ORGANIZATIONAL CHART” in which TSC’s Mr. Long is given the title “RCE” with no 

SCDOT employee retaining that title. (R. p. 942).  Significantly, pursuant to the Specifications, 

the RCE possessed extensive rights to exercise control over the Project, namely the right to: 

“decide all questions that may arise regarding the quality and acceptability of materials furnished, 

the work performed, the rate of progress of the work, etc. (R. p. 973); “suspend the work . . . for 

failure to carry out orders of the RCE” (R. p. 973); determine construction requirements (R. p. 

973); direct FCI to perform certain work (§ 105.7); cause work to be corrected “upon failure to 

comply immediately with any order of the RCE” (§ 105.11); and accept or reject Work (§ 

105.15.1).  These rights are amended and expanded upon in the Construction Contract to include 

the right to: receive certain documentation from FCI, including for RCE approval (R. pp. 324-325, 

331, 338, 346, 356, 360, 384, 440, 444); suspend work (R. p. 328); determine the date of substantial 

completion (R. p. 328); charge FCI for liquidated damages (R. p. 328); conduct testing and 

sampling for approval or rejection (R. p. 334, 352, 384, 442); determine the necessity of certain 

work (R. pp. 353, 360, 432, 434); approve written claims to initiate the claims procedure (R. p. 

412); negotiate punch list timelines with FCI (R. p. 420); and direct FCI to perform certain Work 

(R. p. 441). 

 TSC filed its Reply on August 2, 2023. (R. p. 950).  The Trial Court held a hearing on 

TSC’s MSJ (the “SJ Hearing”) on August 7, 2023. (R. p. 166-211).  At the SJ Hearing, FCI 
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highlighted, among other issues warranting dismissal of TSC’s MSJ, the fact that discovery was 

far from complete and specifically pointed to TSC’s February 17, 2022, email acknowledging that 

it still had not produced approximately 25,000 documents responsive to FCI’s First Request for 

Production of Documents. (R. p. 188). 

 On August 31, 2023, FCI served its Second Request for Production of Documents and its 

First Set of Interrogatories on TSC. (R. p. 1019).  On October 4, 2023, TSC moved for an extension 

of time to respond to FCI’s August 31, 2023 discovery requests. (R. p. 144). Subsequently, on 

October 6, 2023 (approximately two months after the MSJ Hearing), TSC produced 12,953 

documents consisting of an additional 61,964 pages to FCI, and responded to FCI’s First Set of 

Interrogatories. (R. p. 1053-1073).  The following day, FCI produced an additional 48,683 

documents consisting of the SCDOT project file that FCI obtained by way of FOIA requests to 

SCDOT. 

 On October 18, 2023, two months after the MSJ Hearing, the Parties filed a Joint Motion 

for Complex Case Designation (the “Joint Motion”) stating that “[d]espite the extensive files 

already produced in this matter, more document production remains to be performed.” (R. p. 147). 

The Parties agreed that “[t]he scale of this production is commensurate with the complexity of this 

dispute” involving “scores of construction events on a complex public infrastructure project 

performed over the course of at least five years.” Id.  Further, the Joint Motion points out that 

“[b]oth FCI and TSC will rely upon the testimony of an exceptionally large number of fact 

witnesses and experts due to the nature of FCI’s claims, the time period over which the Project 

Work was conducted, and the number of different people and entities involved in the construction 

and construction administration (e.g., FCI, TSC, SCDOT, Horry County, subcontractors and 

subconsultants.)” (R. p. 148). 
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 On November 22, 2023, the Trial Court issued a Form 4 Order granting in part and denying 

in part TSC’s MSJ. (R. p. 14-16).  The Trial Court found in relevant part that “TranSystems has 

established it had no special relationship with Plaintiff and owed no duty of care to plaintiff.” Id.  

The Trial Court instructed TSC to draft an order consistent with its MSJ. See id. 

 On December 1, 2023, FCI filed a Motion to Reconsider the Trial Court’s Form 4 Order. 

(R. p. 153).  FCI argued it had met its burden to overcome summary judgment and that summary 

judgment was premature at this stage. See id.  FCI also provided several documents relevant to the 

issue of the scope of TSC’s construction supervisory authority during the Project that were 

discovered through post-SJ Hearing document production and review. See id. These documents 

included: correspondence from TSC’s Martin Long to FCI, in which he wrote “on behalf of Horry 

County and SCDOT” and signed the email as “RCE” (R. p. 1090); Concrete Sample Identification 

Cards repeatedly identifying Mr. Long as “SCDOT RCE,” (R. p. 1093); an email from Mr. Long 

to SCDOT in which Mr. Long identifies himself as RCE (R. p. 1097); and an email from Mr. Long 

to the United States Coast Guard, stating “Hello, My name is Martin Long and I am the RCE 

for the SCDOT over the Carolina Bays Parkway project” (R. p. 1099) (emphasis added).  

 On December 7, 2023, TSC moved to strike FCI’s Motion to Reconsider as premature. (R. 

p. 155-159). On December 12, 2023, FCI filed its Opposition to TSC’s Motion to Strike. (R. p. 

1103). 

On December 7, 2023, TSC also filed a 25-page Proposed Order. (R. p. 17-41).  On 

December 27, 2023, the Trial Court adopted, as its own, TSC’s Proposed Order verbatim in its 

entirety. (R. p. 42-67).  The same day, the Trial Court issued an order denying FCI’s Motion to 

Reconsider on the grounds that “the Trial Court [was] unable to discover any material fact or 
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principle of law that has either been overlooked or disregarded and further finds no error of law or 

fact not appropriately considered.” (R. p. 68). 

 
STANDARD OF REVIEW 

 When reviewing a grant of summary judgment, appellate courts apply the same standard 

applied by the trial court pursuant to SCRCP Rule 56. See Turner v. Milliman, 392 S.C. 116, 121-

22, 708 S.E.2d 766, 769 (2011).  The moving party on summary judgment bears an initial burden 

of demonstrating the absence of a genuine issue of material fact. See Baughman v. AT&T, 306 S.C. 

101, 115, 410 S.E.2d 537, 545 (1991).  To overcome summary judgment, the non-moving party 

must create a reasonable inference that there exists a genuine issue of material fact. See Kitchen 

Planners, LLC v. Friedman, 440 S.C. 456, 463, 892 S.E.2d 297, 301 (2023).  A trial court’s grant 

of summary judgment is reviewed de novo. See Town of Summerville v. City of N. Charleston, 378 

S.C. 107, 110, 662 S.E.2d 40, 41 (2008).  In determining whether any triable issues of fact exist, 

the court must view the evidence and all reasonable inferences that may be drawn from the 

evidence in the light most favorable to the non-moving party. See Grimsley v. S.C. L. Enf’t Div., 

415 S.C. 33, 40, 780 S.E.2d 897, 900 (2015); see also True v. Monteith, 327 S.C. 116, 119, 489 

S.E.2d 615, 616 (1997) (“In ruling on motions for summary judgment, the court must construe all 

ambiguities, conclusions, and inferences arising from the evidence against the moving party.”).  

 Summary judgment, as a “drastic remedy . . . ‘should be cautiously invoked so that no 

person will be improperly deprived of a trial of the disputed factual issues.’” Baughman, 306 S.C. 

at 112, 410 S.E.2d at 543 (citation omitted).  As such, “summary judgment must not be granted 

until the opposing party has had a full and fair opportunity to complete discovery.” Id.  A trial 

court may properly grant a motion for summary judgment when “the pleadings, depositions, 
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answers to interrogatories, and admissions on file, together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and that the moving party is entitled to a judgment 

as a matter of law.” SCRCP Rule 56(c); see also Cullum Mech. Constr., Inc. v. S.C. Baptist Hosp., 

344 S.C. 426, 432, 544 S.E.2d 838, 841 (2001).  Summary judgment is not appropriate, however, 

when further inquiry into the facts of the case is desirable to clarify the application of the law. See 

Brockbank v. Best Capital Corp., 341 S.C. 372, 534 S.E.2d 688 (2000) (citing Tupper v. 

Dorchester Cnty., 326 S.C. 318, 487 S.E.2d 187 (1997)).  Summary judgment “should not be 

granted even when there is no dispute as to evidentiary facts if there is a dispute as to the conclusion 

to be drawn from those facts.  All ambiguities, conclusions, and inferences arising from the 

evidence must be construed most strongly against the movant.” Tupper, 326 S.C. at 325, 487 

S.E.2d at 191 (citations omitted).  Appellate courts apply an abuse of discretion standard when 

reviewing whether a trial court’s grant of summary judgment was premature. See Doe ex rel. Doe 

v. Batson, 345 S.C. 316, 319, 548 S.E.2d 854, 855 (2001) (holding that the trial court abused its 

discretion by granting summary judgment before depositions had been taken). 

 

ARGUMENT 

I. THE TRIAL COURT ERRED AS A MATTER OF LAW IN GRANTING SUMMARY 
JUDGMENT IN TSC’S FAVOR WHERE TSC FAILED TO MEET ITS INITIAL 
BURDEN TO SHOW UNDER SOUTH CAROLINA LAW THE ABSENCE OF 
EVIDENCE OF A GENUINE ISSUE OF MATERIAL FACT CONCERNING A 
“SPECIAL RELATIONSHIP” BETWEEN TSC AND FCI. 

Almost three decades ago, the South Carolina Supreme Court recognized that, in South 

Carolina, a contractor – such as FCI – can sue an engineer – such as TSC – for purely economic 

loss arising from professional negligence. See Tommy L. Griffin Plumbing & Heating Co. v. 

Jordan, Jones, & Goulding, Inc., 320 S.C. 49, 463 S.E.2d 85 (1995) (hereinafter, “Tommy L. 
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Griffin I”).  In Tommy L. Griffin I, a construction contractor who performed work for the County 

of Charleston brought a tort action against the engineer who supervised the project negligently 

because the engineer “closed the job for nearly a month due to false allegations of OSHA violation, 

made demands of [the contractor] that were not in the contract” . . . [and] erroneously interpreted 

the contract . . . .” Id. at 51-52, 463 S.E.2d at 86-87.  Like TSC, the engineer in Tommy L. Griffin 

I had the “right, among other rights, to inspect the construction and to halt construction.” Id.  Based 

on its control over the construction project, the South Carolina Supreme Court in Tommy L. Griffin 

I held that the engineer “owed a duty to the contractor not to negligently design or negligently 

supervise the project.” Id. (emphasis added).  The Supreme Court’s ruling was disjunctive.  Thus, 

under South Carolina law, an engineer who has inspection rights and can halt construction has a 

duty to the contractor not to negligently supervise the work.   

A. The Trial Court erred by failing to apply South Carolina precedent in favor of 
foreign law inapposite to the “special relationship” standard established in  
Tommy L. Griffin I. 

The South Carolina Supreme Court has made plain that, in South Carolina, an engineer 

who has construction supervisory responsibilities, such as the power to inspect work and halt 

construction progress, has a special relationship with the contractor, giving rise to an extra-

contractual duty on the engineer’s part not to negligently supervise the work. See Tommy L. Griffin 

I, 320 S.C. at 55-56, 463 S.E.2d at 89.  South Carolina law, therefore, is clear regarding the facts 

and circumstances that give rise to an engineer’s duty to a contractor with which it has no 

contractual privity.  Indeed, South Carolina courts have had no issue following Tommy L. Griffin I. 

See Cullum Mech. Constr. Co. v. S.C. Baptist Hosp., 344 S.C. 426, 432, 544 S.E.2d 838, 841 

(2021).  The Trial Court should have done likewise. 
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In Cullum Mechanical, a subcontractor sued, inter alia, the architect on a project involving 

construction of certain floors of a medical center. Id. at 429, 544 S.E.2d at 840.  The architect’s 

responsibilities under its contract with the owner included certain authority and control over how 

payments were made to the general contractor and subcontractors, like Cullum, including the 

power to withhold payment certification to the general contractor if it failed to acquire a payment 

bond. Id. at 426, 429, 544 S.E.2d at 840.  The general contractor failed to acquire a payment bond, 

but the architect did not recommend termination. Id. at 432, 544 S.E.2d at 841.  Cullum informed 

the architect that it and other subcontractors had not been paid or were paid untimely and inquired 

about the payment bond, which the general contractor had not obtained in violation of its contract 

with the owner. Id.  The Court of Appeals rejected Cullum’s claim against the architect in part 

because “the [a]rchitect in this case did not have specific contractual authority to halt 

construction.” Cullum Mech. Const., Inc. v. S.C. Baptist Hosp., 336 S.C. 423, 432, 520 S.E.2d 809, 

814 (Ct. App. 1999), rev’d, 344 S.C. 426, 544 S.E.2d 838 (2001).  Recognizing the “special 

relationship” standard set out in Tommy L. Griffin I, the South Carolina Supreme Court reversed 

the Court of Appeals’ decision, finding that the architect’s construction responsibilities may have 

given rise to a duty to subcontractors and that “further inquiry into the facts of the case [was] 

desirable to clarify the application of the law.” Id. at 432-33, 520 S.E.2d at 841-42 (emphasis 

added).   

The Trial Court should have ruled consistent with Tommy L. Griffin I and Cullum 

Mechanical and rejected TSC’s MSJ.  Nevertheless, instead of following binding South Carolina 

Supreme Court precedent, the Trial Court erroneously implemented standards from Idaho, 

Vermont, and Maryland that are not in concert with existing South Carolina precedent. (R. p. 55-

58; 61-62). 

1240



18 

 

It is axiomatic that a court must apply binding precedent. See Daniels v. City of Goose 

Creek, 314 S.C. 494, 501, 431 S.E.2d 256, 260 (Ct. App. 1993) (“Of course, the decisions of the 

Supreme Court bind this Court as precedents.”) (citing S.C. Const. art. V, § 9)).  Courts may only 

consider foreign law if there is no applicable South Carolina law and the foreign law is persuasive 

authority.  For example, in Ellis v. Oliver, the Court of Appeals was “faced with an issue of first 

impression in South Carolina” relating to whether a set-off right under a particular statute arose as 

a matter of law or upon motion of a party entitled to the set-off. 335 S.C. 106, 110, 515 S.E.2d 

268, 270 (Ct. App. 1999).  Only after determining that “there is no South Carolina case directly on 

point” did the Court of Appeals look to other jurisdictions “to determine if the issue has been 

decided and if the decision is persuasive authority.” Id. at 111, 515 S.E.2d at 271 (citing Williams 

v. Morris, 320 S.C. 196, 464 S.E.2d 97 (1995) (“There are no opinions by this Court addressing 

the precise issue raised in this lawsuit.  Nevertheless, there is persuasive authority from the state 

of Maine, which has a constitutional provision very similar . . . .”)).  These circumstances do not 

exist here.  In the instant matter, Tommy L. Griffin I is directly on point.  The Trial Court was not 

faced with an issue of first impression.  Tommy L. Griffin I “negates any need to examine other 

jurisdictions’ treatment of this issue.” Nash v. Tindall Corp., 375 S.C. 36, 41, 650 S.E.2d 81, 83 

(Ct. App. 2007).  Thus, the Trial Court erred as a matter of law by failing to apply Tommy L. Griffin 

I and by basing its decision, even in part, on foreign law. 

Even if we were to imagine that the Tommy L. Griffin I case does not exist, the foreign 

decisions in the SJ Order are not persuasive authority, as demonstrated in Nash v. Tindall. See id.  

In Nash v. Tindall, the issue before the Court of Appeals was whether a statute of repose was 

substantive or procedural. Id. at 41, 650 S.E.2d at 83.  The plaintiff in Nash cited foreign cases that 

did not address the precise issue before the court. Id.  Specifically, the Nash plaintiff pointed to an 
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Alabama case that addressed an out-of-state statute’s effect on procedural or substantive rights and 

a Connecticut case examining the underlying right to determine whether the statute of repose is 

substantive or procedural. Id.  As such, the South Carolina Court of Appeals found that “[t]he 

Alabama and Connecticut case law advanced by Plaintiffs are interesting but do not constitute 

persuasive precedent for this court.” Id.  Only those foreign cases that address circumstances 

actually before the court are persuasive authority. See, e.g., Silva v. Silva, 333 S.C. 387, 509 S.E.2d 

483 (Ct. App. 1998) (finding persuasive a Georgia decision that “addressed a situation similar, if 

not identical, to the present case.”). 

Here, for example, the SJ Order states baldly, without legal citation, that the “Vermont 

standard is also applicable in South Carolina.” (R. p. 61).  However, the “Vermont standard” 

examined the existence of a duty between entirely different kinds of parties – a construction 

contractor and a condominium association that later took over the condominium after construction. 

(R. p. 57) (citing Long Trail House Condo Ass’n v. Engelberth Constr., Inc., 192 Vt. 322, 59 A.3d 

752 (2012)).  The parties in Long Trail are certainly not similarly situated to a supervising engineer 

and a contractor like TSC and FCI.1  Therefore, the “Vermont standard” is, at most, interesting, 

but does not constitute persuasive or useful precedent.  Consequently, the foreign authority on 

which the Trial Court was simply not relevant.  It should not have been referenced in this matter 

 
1 The Trial Court’s reliance on a decision of the Idaho Supreme Court is similarly unpersuasive. 
(R. p. 56) (citing Blahd v. Richard B. Smith, Inc., 141 Idaho 296, 108 P.3d 996 (2005) (abrogation 
recognized by BrunoBuilt, Inc. v. Briggs Eng’g, Inc., 525 P.3d 1122, 1128-29, n. 5 (Idaho 2023)).  
In Blahd, the court evaluated the relationship between a soils engineer hired by a developer and a 
homeowner who later purchased the affected property. Id.  These parties are not similarly situated 
to a supervising engineer and a contractor like TSC and FCI.  The Trial Court erred in its reliance 
upon unpersuasive Idaho law. 
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and it certainly cannot be relied upon when South Carolina’s own precedent, set forth in Tommy 

L. Griffin I, is directly on point. 

Moreover, the foreign cases relied on in the SJ Order are not persuasive because they 

directly contradict South Carolina Supreme Court law. See State Farm Mut. Auto. Ins. Co. v. 

Goyeneche, 429 S.C. 211, 224, 837 S.E.2d 910, 917 (Ct. App. 2019) (“we may not apply [foreign 

cases] in such a manner that we overrule Supreme Court precedent.”) (citing S.C. Const. art. V, § 

9).2  For example, the SJ Order cites Balfour Beatty Infrastructure, Inc. v. Rummel Klepper & 

Kahl, LLP, 451 Md. 600, 155 A.3d 445 (Md. 2017), which expressly rejected the Tommy L. Griffin 

I test.  The Maryland Court of Appeals determined, on behalf of Maryland courts, that “we find 

persuasive the logic of states barring negligence claims for purely economic damages against 

design professionals in complex construction projects.” Id. 451 Md. at 625, 155 A.3d at 459.  

Balfour Beatty does nothing more than reflect Maryland law.  It directly contradicts settled South 

Carolina law and, thus, is not instructive here. Cf. Tommy L. Griffin I, 320 S.C. at 55, 463 S.E.2d 

at 89 (“we see no logical reason to insulate design professionals from liability when the 

relationship between the design professional and the plaintiff is such that the design professional 

owes a professional duty to the plaintiff arising separate and distinct from any contractual duties . 

 
2 The Trial Court’s reliance on Blahd, is also improper because Idaho law is in conflict with South 
Carolina law and is therefore not persuasive.  In Blahd, the Idaho Supreme Court found that “there 
are only two situations in which the Court has found the special relationship exception applies.” 
Blahd, 141 Idaho at 301, 108 P.3d at 1001.  These are (1) where a “professional or quasi-
professional performs personal services,” and (2) “where an entity holds itself out to the public as 
having expertise regarding a specialized function, and by so doing, knowingly induces reliance on 
its performance of that function.” Id.  This is directly in conflict with South Carolina law, which 
has already found a “special relationship” between a supervising engineer and a contractor based 
on the engineer’s design and supervisory roles on a construction project. See Tommy L. Griffin I. 
320 S.C. at 56, 463 S.E.2d at 89.  The Trial Court erred in its reliance upon law that directly 
conflicts with South Carolina Supreme Court precedent. 
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. . .”); see also State v. Counts, 413 S.C. 153, 171, 776 S.E.2d 59, 69 (2015) (“we are not persuaded 

by the decisions of other states . . . as we specifically rejected this requirement in another 

context.”).  

Further evidencing the Trial Court’s errors here, the Vermont Supreme Court in Long Trail 

House (a case cited in the SJ Order) followed the practice of rejecting contradictory foreign law 

when it articulated the so-called “Vermont standard.” See Long Trail House, 192 Vt. at 337, 406 

A.3d at 762 (citing Beachwalk Villas Condo. Ass’n, Inc. v. Martin, 305 S.C. 144, 406 S.E.2d 372 

(1991)).  In Beachwalk, the South Carolina Supreme Court recognized that “architects may be held 

liable to homebuyers for negligence . . . .” 305 S.C. at 147, 406 S.E.2d at 374.  The Vermont 

Supreme Court expressly refused to apply Beachwalk, stating that “we are equally unpersuaded by 

[Beachwalk] . . . [because] this case is inconsistent with our case law . . . .” Id., fn. 1.  The Vermont 

Supreme Court rejected South Carolina law concerning liability of design professionals in 

negligence as contradictory to its own and, thus, unpersuasive. The Trial Court should have acted 

in kind and found Vermont law unpersuasive in this matter.  

 The Trial Court’s elevation of foreign law over South Carolina precedent directly on point, 

i.e., Tommy L. Griffin I, is a plain error of law.  

 
B. TSC failed to establish an absence of evidence or undisputed conclusive evidence 

negating FCI’s negligence claim. 

On summary judgment, where the non-moving party bears the burden of proof, the 

moving party bears an initial burden of demonstrating the absence of a genuine issue of material 

fact. Baughman, 306 S.C. at 115, 410 S.E.2d at 545.  This can be discharged by showing there is 

an absence of evidence to establish the nonmoving party’s case or that the undisputed evidence 

conclusively negates the nonmoving party’s case. Id. See also Tommy L. Griffin Plumbing & 
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Heating Co. v. Jordan, Jones & Goulding, Inc., 351 S.C. 459, 470, 570 S.E.2d 197, 202 (Ct. 

App. 2002) (“Tommy L. Griffin II”).  Here, TSC must carry the initial burden to show an absence 

of evidence or undisputed conclusive evidence negating FCI’s claim. Id.   

The Trial Court erred by adopting TSC’s assertion that the Trial Court’s analysis with 

regard to the existence of a special relationship is limited to the Project Contracts.  In an effort to 

dismiss the compelling and substantial testimony presented by FCI, the SJ Order drafted by TSC 

proclaims, “there is no need for further inquiry into facts or circumstances because the 

unambiguous conditions are set forth in the plain, unambiguous Project Contract.” (R. p. 55-56).  

In addition, the SJ Order states incorrectly that “[h]ere, the relationship between TSC and Plaintiff 

is defined entirely and limited by the Project Contracts.” (R. p. 62).  Tommy L. Griffin I neither 

states nor implies that the Project Contracts are the sole source of duty arising from an engineer to 

a contractor.  Indeed, the South Carolina Supreme Court recognized an extra-contractual duty 

owed by an engineer to a contractor in Tommy L. Griffin I.  The Trial Court’s adoption of TSC’s 

misstatement of the law that the court need not apply the analysis in Tommy L. Griffin I and Cullum 

Mechanical was in error. 

Further, the Trial Court erred in adopting TSC’s comparative analysis of the contract 

language in Tommy L. Griffin I and this case.  The South Carolina Supreme Court decision did not 

quote, summarize, or describe the language of any contract provisions sufficient to perform a 

comparative analysis, and TSC did not make available to the Trial Court any contract language 

from Tommy L. Griffin I.  In short, the Supreme Court made clear that its analysis of the “special 

relationship” was not confined to the contract. 

Yet, the SJ Order states that the engineer in Tommy L. Griffin I had certain design and 

supervision duties that were “expressly assumed . . . in its contract for engineering services.” (R. 
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p. 61). It also claims that the engineer in Tommy L. Griffin I “had extremely broad duties set forth 

in the engineer’s contract.” Id.  The SJ Order continues, “[i]n fact, the duties recognized by the 

Supreme Court in Tommy L. Griffin I arose from the contract for services of the engineer in that 

case, but here the TSC Contract does not have similar provisions.” Id., p. 21.  The Trial Court 

cannot conduct any comparative analysis of the contracts in this dispute versus the contracts in 

Tommy L. Griffin I because no such contract language has been made available to the Trial Court.  

Further, FCI cannot rebut any conclusions drawn from this analysis because no contract language 

has been presented.  Any reliance on such contractual analysis is clearly in error and 

misunderstands the basis of the Tommy Griffin cases. 

Consistent with Tommy L. Griffin I and Cullum Mechanical, the Trial Court was obligated 

to consider not only the Project Contracts but all facts and circumstances.  Had the Trial Court 

done so, it would have determined that TSC’s exclusive – but selective – focus on the contract 

language was insufficient to justify summary judgment.  As addressed in detail below, TSC did 

not meet its initial burden because: (1) SCDOT’s “final decision-making authority” is not 

dispositive of whether a “special relationship” between TSC and FCI existed; (2) TSC’s claim that 

it did not perform design duties is not undisputed and is otherwise insufficient to negate the 

existence of the special relationship; and (3) there is no conflict of interest precluding a finding of 

a “special relationship” between TSC and FCI as evidenced by the very existence of the South 

Carolina Supreme Court’s decision in Tommy L. Griffin I. 

1. SCDOT’s “final decision making authority” does not conclusively negate 
FCI’s claims. 

The Trial Court erroneously adopted TSC’s assertion that SCDOT’s final decision-making 

authority over certain aspects of the Project neutralized any duty TSC had to avoid negligently 
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supervising the Project. (R. p. 61).  TSC, however, offered no legal citation for this novel 

proposition.  Moreover, this proposition conflicts with the terms of TSC’s CEI Contract.  In that 

regard, the CEI Contract’s Scope of Services states unequivocally that TSC “will be responsible 

for the day-to-day operation and administration of the project.” (R. p. 247).  The provision requires 

that TSC report to SCDOT, but it says nothing about when and under what circumstances such 

reporting will occur.  Nor does the Scope of Services give SCDOT final authority over every 

inspection and contract administration issue, only that SCDOT “will make final decisions when 

necessary.” Id.  

Further, TSC asserted that it was the RCE Representative. (R. p. 957) (“it is clear that 

[Martin] Long was a Representative of RCE”).  As reflected in the documents attached to FCI’s 

Brumfield Affidavit, there is a genuine dispute regarding the existence, scope, and nature of TSC’s 

RCE or RCE-related authority.  Those documents show Mr. Long repeatedly identified in official 

documents as the “RCE” and not the “RCE Representative,” there is a genuine dispute regarding 

the existence, scope, and nature of TSC’s RCE or RCE-related authority. (R. p. 928-934; 936-942) 

Whether TSC’s Martin Long was or served as the RCE, with the expanded rights and control 

attendant to that title,3 is a hotly contested issue.  Nevertheless, even if TSC’s assertion that it was 

 
3 Pursuant to the Specifications, the RCE possessed extensive rights to exercise control over the 
Project, namely the right to: “decide all questions that may arise” regarding Project Contract 
requirements. (R. p. 973); “suspend the work” (R. p. 973); determine construction requirements 
(R. p. 973); cause work to be corrected “upon failure to comply immediately with any order of the 
RCE” (R. p. 974); and accept or reject Work (R. p. 973).  These rights are amended and expanded 
upon in the Construction Contract to include the right to: receive certain documentation from FCI, 
including for RCE approval (R. p. 346, 356, 360, 384,440,444); determine the date of substantial 
completion (R. p. 328); charge FCI for liquidated damages (R. p. 328); determine the necessity of 
certain work (R. p. 353, 360,432 ,434); and direct FCI to perform certain Work (R. p.  441, 447). 
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merely the RCE Representative is true, that does not conclusively negate FCI’s claim.  Indeed, it 

might support it.   

In that regard, the Construction Contract makes clear that the “RCE representative has the 

authority to reject defective material and to suspend any work that is being improperly 

performed subject to the final decision of the RCE.” (R. p. 974) (emphasis added).  These were 

determinative facts in Tommy L. Griffin I.  To suggest that TSC had an obligation to conduct 

inspections, provide day-to-day administration of the Project, and had the right to reject defective 

material and suspend work as set out in its CEI Contract, but had no duty to exercise those rights 

in a non-negligent manner simply because SCDOT had final authority to accept or reject work, 

begs credulity and runs afoul of South Carolina Supreme Court precedent.  To accept TSC’s 

argument – as the Trial Court has – would establish that in South Carolina, an engineer such as 

TSC could, for instance, negligently reject work that actually complied with the project 

specifications but then evade responsibility for such improper actions by asserting that the project 

owner had final authority on whether to accept the work.  Such a rule would be particularly 

detrimental in this case because, under the Project Contracts, TSC controlled the flow of 

information and communication between FCI, SCDOT, and the project owner Horry County. (R. 

p. 917). This is not the law in South Carolina.  Since TSC’s argument does not rely upon 

undisputed evidence that conclusively negates FCI’s case, summary judgment was improper. 

2. TSC’s claim that it did not perform design duties is not undisputed 
evidence conclusively negating FCI’s claim. 

The SJ Order states that: 

In Tommy L. Griffin I (and in similar cases)4, a contractor relied on design plans 
presented by the engineer, and it also relied on findings by the engineer regarding 

 
4 The SJ Order cites to no other cases to support this proposition. 
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construction . . . TSC prepared no plans, and Plaintiff had no right to rely on TSC’s 
observations and reporting . . . Accordingly, there is no special relationship between 
Plaintiff and TSC . . . .” 

(R. p. 61).  This statement is erroneous.   

First, Tommy L. Griffin I does not stand for the proposition that an engineer must design 

the project to create a special relationship.  The contractor in Tommy L. Griffin I sued the engineer 

for failures in contract administration, including “closing the job . . . due to false allegations,” 

making “demands of [the contractor] which were not in the contract,” and “erroneously 

interpret[ing] the contract.” Tommy L. Griffin I, 320 S.C. at 51-52, 463 S.E.2d at 86-87.  FCI lodges 

some of the very same allegations against TSC in this case.  Based on those facts, South Carolina’s 

Supreme Court ruled that the engineer owed a duty to the contractor not to either negligently 

design or negligently supervise the work.  The South Carolina Supreme Court in Tommy L. Griffin 

I makes no mention of any design issues in its opinion. Id.  In short, South Carolina Supreme Court 

precedent establishes that an engineer who has construction supervisory authority, including the 

right to inspect the work and halt construction, has a duty to the contractor not to negligently 

supervise the project.  This duty exists irrespective of whether the engineer also designed the 

Project.  Therefore, TSC’s non-performance of design does not conclusively negate FCI’s claim. 

Second, although TSC argued that it did not perform any design services, the Strub 

Affidavit does not negate TSC’s contractual requirements for design services.  FCI showed that 

TSC’s CEI Contract and Engineer Certification assigned to TSC “full responsibility for all project 

plan and specification reviews including the approval of all information, dimensions, quantities, 

details and designs involved in the preparation and production of the project plans and 

specifications.” See Engineer Certification.  In the Engineer Certification, TSC certifies not only 

that it will produce plans and specifications, but that it will check the plans and specifications “in 
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their entirety for completeness, correctness, accuracy and consistency” and thoroughly review 

them to ensure that they will comply with the applicable requirements. Id.  TSC presented no 

evidence that the Engineer Certification was withdrawn or that the CEI Contract was amended to 

delete its design services on the Project.  TSC’s only evidence regarding its design responsibilities 

on the Project is an affidavit claiming that a portion of the CEI contract was not actually performed. 

(R. p. 835).  A single paragraph from an affidavit submitted by the moving party is certainly not 

dispositive of whether a special relationship existed.  The competing summary judgment evidence 

demonstrates that, to the extent material, the scope of TSC’s design role on the Project is genuinely 

in dispute, rendering summary disposition improper.  Moreover, the admitted failure to comply 

with TSC’s contractual obligations, at least, warrants more discovery. 

Finally, the Trial Court’s SJ Order improperly placed the burden on FCI to “introduce any 

evidence . . . as to whether [sic] demonstrating that TSC provided any design services.” (R. p. 48). 

This misplaced burden is an error of law.  It is well settled that TSC must meet its initial burden 

to show an absence of evidence or undisputed evidence conclusively negating FCI’s case. 

Baughman, 306 S.C. at 115, 410 S.E.2d at 545.  TSC failed to do so, and thus, the Trial Court 

erred as a matter of law in granting summary judgment in TSC’s favor. 

3. An alleged conflict of interest does not warrant summary judgment. 

The Trial Court’s SJ Order, drafted by TSC, contains a lengthy and legally erroneous 

analysis of TSC’s professional responsibilities, culminating in the Trial Court’s refusal to uphold 

South Carolina law set forth in Tommy L. Griffin I, because to do so “would create an improper 

and impermissible conflict of interest.” (R. p. 58).  There is neither binding nor persuasive legal 

authority to support this conclusion.   
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The Trial Court is correct that all engineers practicing in South Carolina are bound by the 

Rule of Professional Conduct for Engineers. (R. p. 58) (citing S.C. Code of Regs. § 49-300).  This, 

of course, includes the engineer in Tommy L. Griffin I.  Yet, the Supreme Court in Tommy L. Griffin 

I held that the engineer owed the contractor a duty not to negligently supervise the project. 320 

S.C. at 55-57, 463 S.E.2d at 89.  The SJ Order made no effort to explain this disparity between its 

own conclusory remarks about a conflict of interest and South Carolina’s Supreme Court ruling in 

Tommy L. Griffin I.   

Further, the SJ Order declares, without support, that “[u]nder South Carolina law, this 

Court also must refuse to recognize a duty of an engineer to avoid doing ‘too good’ of a job for its 

client . . . and the public, because such a requirement would clearly conflict with all engineers’ 

duties to avoid a conflict of interest and to safeguard the public.” (R. p. 60).  The Trial Court 

adopted TSC’s straw man argument, which does not reflect the duty at issue here or in Tommy L. 

Griffin I.  Stated simply, the duty at issue is not to negligently design or negligently supervise the 

Project. See Tommy L. Griffin I, 320 S.C. at 56, 463 S.E.2d at 89.  TSC did not identify and, thus, 

the SJ Order fails to cite any binding South Carolina law that would preclude the enforcement of 

a duty consistent with Tommy L. Griffin I due to some unproven conflict of interest.  There is no 

conflict of interest requiring summary judgment, and the Trial Court’s order should be reversed. 

II. THE TRIAL COURT ERRED AS A MATTER OF LAW IN FAILING TO 
RECOGNIZE THAT, EVEN ASSUMING TSC MET ITS INITIAL BURDEN, FCI 
PRESENTED EVIDENCE DEMONSTRATING A GENUINE ISSUE OF 
MATERIAL FACT CONCERNING WHETHER A SPECIAL RELATIONSHIP 
EXISTED BETWEEN TSC AND FCI CONSISTENT WITH SOUTH CAROLINA 
LAW. 

Even if TSC met its initial burden, which it did not, summary judgment was improper 

because FCI met its burden to overcome summary judgment.  To survive summary judgment, FCI 
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need not affirmatively establish a “special relationship.”  FCI needs only to “create a reasonable 

inference that there exists a genuine issue of material fact.” Kitchen Planners, 440 S.C. at 463, 892 

S.E.2d at 301.  FCI presented substantial evidence concerning whether there was a “special 

relationship” between TSC and FCI under South Carolina law.  Accordingly, the Trial Court erred 

in dismissing FCI’s negligence claim and finding that no special relationship existed as a matter 

of law.  

A. FCI met its burden by presenting sufficient evidence that TSC possessed and 
exercised extensive supervisory authority over FCI’s work, including the right, 
among other rights, to inspect and halt construction, consistent with the existence 
of a “special relationship.” 

 FCI’s summary judgment evidence demonstrates, at a minimum, that there is a genuine 

issue of material fact concerning the existence of a special relationship between TSC and FCI on 

the Project.  FCI’s affidavits testify to the extensive day-to-day authority that TSC wielded over 

FCI on the Project and are consistent with TSC’s rights and obligations under the Project 

Contracts.  TSC’s attempt to discredit the affidavits is inappropriate at the summary judgment 

stage, and the Trial Court erred in adopting TSC’s analysis as its own. 

1. FCI’s affidavits and other documentary evidence demonstrate TSC’s 
extensive supervisory control and authority over FCI on the Project. 

 In opposition to the MSJ, FCI presented to the Trial Court affidavits from Louis Hutcherson 

and Linda Brumfield. (R. p. 916-925). Mr. Hutcherson started as an FCI Project Engineer and later 

became a Project Manager on the Project. (R. p. 916).  Linda Brumfield was FCI’s Vice President, 

Divisional Finance, and provided business records in support of FCI’s Opposition to TSC’s MSJ. 

(R. p. 923). 

 The Hutcherson Affidavit stated that throughout the Project, TSC exercised considerable 

control over communications, oversight, and acceptance or rejection of FCI’s work. (R. p. 917-

1252



30 

 

918).  TSC “wielded substantial influence and power over FCI and impacted the progression and 

completion of FCI’s work on the Project.” Id. at ¶ 8.  Further, TSC had the “right to reject or stop 

FCI’s work,” which “TSC repeatedly exercised . . . .” Id. at ¶¶ 8 & 11.  Mr. Hutcherson testified 

that TSC oversaw FCI’s construction activities (¶ 6), coordinated and processed pay applications 

(¶ 7), inspected and rejected FCI’s work (¶ 10), and stopped FCI’s work on occasion (¶ 11). 

 Mr. Hutcherson outlined the numerous issues that arose from TSC’s negligent performance 

of its contract administration and supervision responsibilities.  For example, TSC rejected 

compliant work, which led to Project delays. Id. at ¶ 17.  TSC also delayed the review of critical 

submittals, preventing the commencement of FCI’s drilled shaft activities. Id. at ¶ 15.  Similarly, 

TSC refused to inspect rebar or point out supposed construction errors, thereby preventing FCI 

from proceeding with work. Id. at ¶ 16.  TSC also rejected work based upon erroneous 

interpretations of Project specifications. Id. at ¶ 9-12.  These decisions were often made by TSC 

unilaterally, in the field, and without any prior consultation with SCDOT. Id. at ¶ 10.  This evidence 

is more than sufficient to meet FCI’s burden to establish that there is a genuine issue of material 

fact for trial concerning the “special relationship” between TSC and FCI. 

 Mr. Hutcherson also stated that “TSC held itself out as having authority” consistent with 

the RCE on the project, including the “authority to decide, among other things, questions 

concerning the quality and acceptability of materials furnished or work performed by FCI and/or 

its subcontractors, the rate of progress of the work, and the interpretation of the Plans and 

Specifications.” Id. at ¶ 9.   

 TSC’s supervisory authority was also recognized by SCDOT.  On at least one occasion, 

SCDOT even admonished TSC’s Mr. Long for, at times, failing to exercise the powers of the RCE.  

In a December 1, 2015, email, Mr. Long notified FCI that “The SCDOT has instructed 
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TranSystems to have Flatiron stop all work . . . .” (R. p. 943).  Yet, when Mr. Long sent a copy of 

his email to SCDOT’s District Bridge Engineer, SCDOT responded that “the stop work call should 

have been made by the RCE. This type of scenario is what TranSystems has been hired for . 

. . project inspection and management.” Id. (emphasis added).  This exchange demonstrates not 

just that SCDOT considered TSC to be the RCE, but that TSC was expected to exercise its 

authority to stop FCI’s work as part of its inspection and management responsibilities.  This same 

authority was held by the engineer in Tommy L. Griffin I, and the Trial Court erred in finding no 

special relationship given the facts presented by FCI. 

2. The affidavits are consistent with TSC’s rights and obligations under its 
CEI Contract. 

 Unlike the Affidavit presented by TSC, the substantial affidavit and documentary evidence 

presented by FCI on the existence of a special relationship between the parties is consistent with 

TSC’s rights and obligations under its CEI Contract.  More specifically, the CEI Contract expressly 

granted TSC the right to control and impact the construction, including, among others, the right to 

inspect and halt construction on the Project. 

 First, the Specifications provide TSC with the authority to inspect construction and halt 

FCI’s work.  In that regard, TSC concedes that, at a minimum, it was the Representative of the 

RCE. (R. p. 957).  Under § 105.9 of the Specifications, the “RCE representative has the authority 

to reject defective material and to suspend any work that is being improperly performed subject 

to the final decision of the RCE.” (R. p. 974).  This alone should provide sufficient evidence to 

overcome summary judgment as it reflects, at a minimum, a genuine issue material to TSC’s 

construction supervisory authority, similar to the engineer in Tommy L. Griffin I. 
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 Further, TSC’s CEI Contract required TSC to provide engineering, inspections, and other 

contract administration and supervision services related to the construction of the Project. (R. p. 

825).  The CEI Contract Scope of Services describes TSC’s services to include: “construction 

management, construction engineering, assurance and acceptance inspection, sampling, testing, 

and construction survey verification to determine compliance with the contract requirements.” (R. 

p. 248).  Pursuant to TSC’s “Project Management” responsibilities listed in the Scope of Services, 

TSC was obligated to provide a “Project Engineer” to be “responsible for the day-to-day operation 

and administration of the project.” Id.  TSC was also obligated to “ensure that quality materials 

are being incorporated into the project, ensure that quality workmanship is utilized on the project, 

ensure that the contractor is progressing in accordance with the proposed schedule, and ensure 

compliance with applicable state laws regarding environmental issues.” Id. 

 Finally, the Engineer Certification incorporated into the CEI Contract required, among 

other things, that TSC perform its work “in accordance with the special provisions and 

specifications.” (R. p. 279).  TSC also certified that its work would “meet or exceed the reasonable 

standard of care of the engineering profession.” Id. 

 The contract documents support FCI’s summary judgment evidence that TSC’s vast 

supervisory authority over FCI’s work on the Project created a “special relationship” between TSC 

and FCI or, at the very least, presented sufficient evidence to demonstrate a genuine issue of 

material fact regarding the existence of a “special relationship.”  Summary judgment on this issue 

was improper. 
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3. The Trial Court’s Order improperly disregards as meritless the affidavit 
evidence introduced by FCI. 

 On summary judgment, courts “must view the evidence and all inferences which can 

reasonably be drawn from that evidence in the light most favorable to the nonmoving party.” (R. 

p. 43) (citing Quail Hill, LLC v. Cty. of Richland, 387 S.C. 223, 234, 692 S.E.2d 499, 505 (2020)).  

In determining whether summary judgment is proper, the court must construe all ambiguities, 

conclusions, and inferences arising from the evidence against the moving party. Weston v. Kim’s 

Dollar Store, 399 S.C. 303, 308, 731 S.E.2d 864, 866 (2012).  Further, courts must not make 

factual determinations or consider the merits of competing testimony. David v. McLeod Reg’l Med. 

Ctr., 367 S.C. 242, 250, 626 S.E.2d 1, 5 (2006).   

 Contrary to this well-settled summary judgment law, the Trial Court improperly 

disregarded FCI’s Affidavit of Louis Hutcherson – the only affiant with relevant first-hand 

knowledge of the Project – and weighed inferences against non-movant FCI, instead of against 

movant TSC.  The Trial Court erred as a matter of law.   

The Trial Court’s SJ Order, drafted by TSC, states that “the Affidavit of Louis 

Hutcherson . . . does not expressly or implicitly state that he believed Long was the SCDOT RCE 

or that Long had the authority of the SCDOT RCE . . . .” (R. p. 49).  It further provides that “[i]f 

Hutcherson believed Long was RCE for SCDOT, he could and should have expressly said so in 

his affidavit.” (R. p. 50).  This analysis is inconsequential substantively, inappropriate 

procedurally, and the Trial Court erred in adopting it. 

In that regard, the Trial Court’s analysis disregarded the relevant testimony in 

Mr. Hutcherson’s affidavit and failed to follow well-established summary judgment law requiring 

the court to draw reasonable inferences in FCI’s favor as the nonmovant and against TSC as the 
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movant.  See Grimsley, 415 S.C. at 40, 780 S.E.2d at 900; see also True v. Monteith, 327 S.C. at 

119, 489 S.E.2d at 616.  For example, the Trial Court failed to recognize that Mr. Hutcherson 

specifically identifies TSC as the RCE. (R. p. 918) (“As RCE, TSC held itself out as having 

authority . . . .”).  Further, the Trial Court completely ignores FCI’s substantial evidence showing 

that TSC, SCDOT, and Mr. Long himself, held Mr. Long out as the SCDOT RCE. (R. p. 928-932; 

938-942).5  

Moreover, Mr. Hutcherson’s testimony was specific and directly relevant to the Trial 

Court’s determination on the existence of a “special relationship” under South Carolina law.  This 

testimony, however, is conspicuously absent from the Trial Court’s SJ Order that TSC drafted.  

For example, Mr. Hutcherson testified to, inter alia, TSC’s role in funneling communications 

between FCI and SCDOT (R. p. 917), TSC’s field oversight of FCI’s work (R. p. 917), TSC’s 

administrative control over the Project (R. p. 917), TSC’s right to interpret the Specifications in 

the field (R. p. 918), and TSC’s exercise of its right to reject or stop work (R. p. 918).  These facts 

and circumstances are particularly relevant to the “special relationship” determination under 

Tommy L. Griffin I.  Mr. Hutcherson’s subjective beliefs are not.  The Trial Court erred in 

disregarding FCI’s summary judgment evidence without cause and in violation of established 

summary judgment law.  The Trial Court also erred by viewing perceived ambiguities in the 

evidence against FCI, the non-movant. Accordingly, the SJ Order should be reversed.  

 

 
5 See (R. p. 1067-1068) (“Marty Long used the title Resident Construction Engineer . . . .”);  (R. 
p. 1088-1102) (“Hello, My name is Martin Long and I am the RCE for the SCDOT over the 
Carolina Bays Parkway project.”); (R. p. 1135-1139; 1174-1178; 1181). 
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B. The facts and circumstances presented by FCI squarely align with the facts and 
circumstances in Tommy L. Griffin I, in which the Supreme Court found there 
existed a “special relationship” between the contractor and engineer. 

The South Carolina Supreme Court in Tommy L. Griffin I considered the facts and 

circumstances in the dispute before it and concluded:  

Engineer designed the project specifically for the County of Charleston. Engineer 
supervised the construction. Engineer had the right, among other rights, to inspect 
the construction and to halt construction. Under these facts, Engineer owed a duty 
to the contractor not to negligently design or negligently supervise the project. 
 

Tommy L. Griffin I, 320 S.C. at 56, 463 S.E.2d at 89.  The facts and circumstances in this case are 

nearly identical to those in Tommy L. Griffin I.   

The chart below indicates key similarities (bolded for ease of review) between Tommy L. 

Griffin I and this case: 

Tommy L. Griffin I FCI v. TSC 

Engineer contracted to 
be the design engineer 
and supervised the 
project for the County 
of Charleston. 320 S.C. 
at 51, 463 S.E.2d at 86. 

TSC was contractually responsible for “all project plan and 
specification reviews. . . involved in the production of the project plans 
and specifications.” (R. p. 279).  
 
TSC was “responsible for the day-to-day operation and 
administration of the project.” (R. p. 248).  
 

 
“Engineer wrongfully 
closed the job for nearly 
a month . . ..” 320 S.C. at 
51, 463 S.E.2d at 86. 
 

TSC had “the authority to reject defective material and to suspend 
any work that is being improperly performed . . ..” (R. p. 974). 
 
TSC also “repeatedly exercised its right to reject or stop FCI’s 
work.” (R. p. 918).  

“Engineer made 
demands of 
[Contractor] which 
were not in the 
contract.” 320 S.C. at 
51, 463 S.E.2d at 86-87. 

“TSC demanded significant additional information exceeding . . . 
requirements. . . . Due to the control TSC possessed on the Project, 
FCI was forced to give time and effort even to clearly meritless 
demands made by TSC.” (R. p. 919). 
 
“TSC rejected FCI’s work based upon erroneous interpretation of 
the Project specifications – which occurred on multiple occassions . . 
. .” (R. p. 918). 
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“TSC often made unilateral decisions in the field . . . that delayed, 
hindered or otherwise negatively impacted FCI’s work.” (R. p. 
918). 
 

“Engineer supervised 
the construction.” 320 
S.C. at 56, 463 S.E.2d at 
89. 

“TSC oversaw all aspects of FCI’s performance of [Work].” (R. p. 
917).  
 
“TSC’s field oversight of FCI’s work . . . included, without limitation 
. . . providing direction as to whether FCI . . . could proceed with the 
work, must stand down, and/or perform rework.” (R. p. 917) 
 
TSC was “responsible for the day-to-day operation and 
administration of the project.” (R. p. 248)  
 
“TSC wielded substantial influence and power over FCI and 
impacted the progression and completion of FCI’s work on the 
Project.” (R. p. 918). 
 

“Engineer had the right, 
among other rights, to 
inspect the 
construction and to 
halt construction.” 320 
S.C. at 56, 463 S.E.2d at 
89. 

TSC had the right to “inspect all work done and all materials 
furnished . . . [and] the authority to reject defective material and to 
suspend any work that is being improperly performed . . . .” (R. p. 
974).  
 
TSC “on multiple occasions . . . rejected FCI’s work . . . .” (R. p. 918). 
 
TSC also “repeatedly exercised its right to reject or stop FCI’s 
work.” (R. p. 918). 
 

 FCI’s summary judgment evidence makes apparent the plain factual similarities between 

the instant case and Tommy L. Griffin I.  The Trial Court erred by failing to follow South Carolina 

Supreme Court precedent and failing to recognize that FCI met its burden to overcome summary 

judgment by presenting substantially similar facts and circumstances as deemed dispositive of an 

existing duty in Tommy L. Griffin I.  
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III. THE TRIAL COURT ERRED AS A MATTER OF LAW BY PREMATURELY 
DISMISSING CLAIMS ON SUMMARY JUDGMENT BEFORE DOCUMENT 
DISCOVERY WAS COMPLETE AND BEFORE ANY DEPOSITIONS HAD BEEN 
TAKEN. 

 Summary judgment is premature because FCI has not had a full and fair opportunity to 

complete discovery.  As noted by the South Carolina Supreme Court, summary judgment “is based 

on depositions, interrogatories, affidavits and other evidentiary material provided by the parties.” 

Woodson v. DLI Properties, LLC, 406 S.C. 517, 527, 753 S.E.2d 428, 433 (2014).  Summary 

judgment is a “drastic remedy and should be cautiously invoked so that no person will be 

improperly deprived of a trial of the disputed factual issues.” Baughman, 306 S.C. at 113, 410 

S.E.2d at 543 (citations omitted).  Therefore, summary judgment “must not be granted until the 

opposing party has had a full and fair opportunity to complete discovery. Id, 306 S.C. at 114-15, 

410 S.E.2d at 543.  In Baughman, despite three years of discovery, the South Carolina Supreme 

Court reversed the entry of partial summary judgment to afford the plaintiff in that case “an 

adequate opportunity to complete discovery.” Id.  Likewise, the Trial Court’s SJ Order in this 

matter should be reversed to afford FCI an opportunity to complete document production, conduct 

relevant depositions, and develop expert opinions based on the adduced facts.  

 The Trial Court erred by adopting TSC’s reliance upon caselaw that is irrelevant, 

inapplicable, or otherwise not binding on the court to claim that summary judgment is “ripe” at 

this stage. (R. p. 52-53).  The Trial Court relied entirely on cases in which discovery deadlines had 

been set and had expired. See id. (citing Guinan v. Tenet Healthsystems of Hilton Head, Inc., 383 

S.C. 48, 67 S.E.2d 32 (Ct. App. 2009) (“discovery deadlines had expired and Guinan was afforded 

a full and fair“ opportunity to conduct discovery.”); Savannah Bank, N.A. v. Stalliard, 400 S.C. 

246, 253, 734 S.E.2d 161, 165 (2012) (the motion for summary judgment was filed one month 
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after the discovery deadline and another month passed before appellant moved to extend time for 

discovery)).  That is not the case here.  In this case, no discovery cut-off has been set, and therefore, 

the discovery period has not expired.  FCI does not seek to expand discovery beyond the time 

allowed.  It seeks only to be permitted a full and fair opportunity to conduct discovery to which it 

is entitled – discovery that will undoubtedly glean evidence pertinent to whether a special 

relationship existed between TSC and FCI on the Project. 

 The Parties’ dispute concerning the scope of TSC’s authority and differing interpretation 

of documentary evidence produced to date demonstrates the need for continued discovery, 

including depositions.  The Trial Court erred in granting summary judgment and cutting the 

discovery process short.  For example, FCI’s summary judgment evidence, including Post Hearing 

Production evidence, included multiple emails in which Martin Long and SCDOT hold Mr. Long 

out as the RCE, including an email from Mr. Long to the United States Coast Guard in which he 

states: “Hello, My name is Martin Long and I am the RCE for the SCDOT over the Carolina 

Bays Parkway project.” (R. p. 1099).  Travis Patrick of SCDOT, whom TSC claims is the RCE, 

was copied on this email. Id.  This directly contradicts TSC’s claim that it is “implausible and 

incredible” to claim that “Martin Long of TSC held himself out as [SCDOT’s] Resident 

Construction Engineer.” (R. p. 955).  It is anticipated that deposition testimony will support FCI’s 

position and further evidence the true nature and extent of TSC’s control and authority over FCI’s 

construction activities and progress. 

 TSC’s Motion to Strike further demonstrates the need for appropriate time to complete 

discovery and conduct depositions.  TSC relied upon an incomplete portion of an email chain to 

claim that Mr. Hutcherson knew Mr. Long was not the RCE. (R. p. 157).  TSC’s analysis was 

improper as it did not place the email in full context.  The email exchange relied upon by TSC 
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begins with an email from Lisa Nix, an FCI Cost Engineer, to Mr. Long requesting approval of 

materials relying upon “the note on SCDOT drawing 702-305-00,” which states that “the RCE is 

to approve the material for the completion date stamp in the barrier of the bridges.” (R. p. 1167-

1173).  FCI made this approval request approximately two years into the Project. 

 Mr. Long responded to the approval request, stating: 

On this project, since I’m a consultant, anywhere it says RCE you can replace it 
with the word District which would be Jason or Travis. With that said you can show 
it to Travis at the bi-weekly meeting or run by his office if you need an answer 
sooner. 

(R. p. 1169).  Ms. Nix responded to Mr. Long’s email, stating simply, “I did not know that. But 

will now know for in the future.” Id.  Mr. Hutcherson forwarded Mr. Long’s email to Mr. Ted 

Kirk, FCI VP, stating: 

Please see Marty’s e-mail below to Lisa this morning validating and confirming my 
Recovery Plan Issue Item 21.B . . . You would believe that Marty, the designated 
RCE has actual authority; that per the Specifications he has express authority; and 
the position title alone provides apparent authority; but, in actuality he does not 
possess, and nor will he demonstrate, any authority – as evidenced in the e-mail 
below.  Decisions that the RCE should be making, and can make per the 
Specifications, are a two, three, four, five, and sometimes six step process. 

(R. p. 1167).  TSC claims that this email from Mr. Hutcherson confirms that he knew that Mr. 

Long was not the RCE, and suggests that Mr. Hutcherson’s affidavit was made in bad faith. (R. p. 

157).  The email cited by TSC arises from FCI’s understanding that certain submittals needed to 

be sent to Mr. Long because more than two years into construction, FCI understood Mr. Long to 

be the RCE. (R. p. 1167).  Mr. Hutcherson is not stating that he knew Mr. Long did not have RCE 

authority, but rather that Mr. Long was abdicating his RCE responsibility by needlessly creating 

extra steps.  Mr. Kirk affirms Mr. Hutcherson’s frustration in his response email, in which he stated 
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that “the process has been broken since the beginning delaying the work.” (R. p. 1171).  

Depositions will illuminate the meaning intended by the email authors. 

 Further, the record has many instances in which Mr. Long is identified as the RCE. (R. p. 

928-932; 938-942; 1067-1068); (“Marty Long used the title Resident Construction Engineer . . . 

.”); (R. p. 1088-1102); (R. p. 1135-1139; 1174-1178). Therefore, if Mr. Long’s instruction that 

“anywhere it says RCE you can replace it with the word District” were followed, anytime Mr. Long 

identified himself as RCE would indicate that he was identifying himself as the District, supporting 

FCI’s position that Mr. Long assumed certain authority of the RCE. (R. p. 1134). 

 There is also a dispute as to TSC’s design responsibilities on the Project requiring further 

discovery and depositions.  The CEI Contract contains express design obligations assigned to TSC. 

See Engineer Certification.  TSC argued to the Trial Court that it “never prepared, signed, or sealed 

any design plans for the Project.” (R. p. 835).  This plainly is not in compliance with TSC’s 

Engineer Certification responsibilities.  FCI asked TSC, in a Request for Production (“RFP”), to 

provide “all correspondence to, from, or among, TranSystems, Horry County, and/or SCDOT that 

led to TranSystems’ alleged release from its performance obligations under the [Engineer 

Certification].” (R. p. 1085).  TSC responded by objecting to the phrasing of the request, stating 

that “Mr. Strub never testified that there was a release from obligations – he testified that [TSC] 

never prepared, signed or sealed any design plans for the Project.” (R. p. 834-835). 

 What TSC actually did with regard to design is currently a mystery.  The Engineer 

Certification lists a host of obligations. See Engineer Certification.  TSC denies performing some 

of those responsibilities. (R. p. 835).  FCI should be afforded an opportunity to explore the full 

extent of TSC’s design-related activities.  Further discovery on this point will likely reveal relevant 
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evidence of TSC’s design responsibility, which will inform the existence of a special relationship 

under Tommy L. Griffin I. 

 FCI has not been dilatory in seeking discovery on the issue of the “special relationship” 

giving rise to TSC’s duty to FCI.  As TSC and FCI agreed in their Joint Motion that was filed after 

the SJ Hearing, “the parties have diligently exchanged discovery over the life of this dispute . . . .” 

(R. p. 149-150).  The Parties also agreed that “more document production remains to be 

performed.” (R. p. 147).  Further, while “[b]oth FCI and TSC will rely upon the testimony of an 

exceptionally large number of fact witnesses . . .” neither party has begun conducting depositions. 

(R. p. 148).  FCI has diligently pursued discovery and should be provided an opportunity to 

complete that effort. 

 As set forth in the Parties’ Joint Motion, “this dispute . . . involves scores of construction 

events on a complex, public infrastructure project performed over the course of at least five years. 

(2014 – through substantial completion in 2019).” (R. p. 146-148).  The complex nature of the 

claims, as well as the dispute resolution mechanisms at play with regard to FCI’s claims against 

Horry County, the Project owner, impacted the discovery in this case. (R. p. 1116-1118).  Soon 

after filing this case, it was stayed for two years. (R. p. 1117).  Document exchange began in waves 

starting in June 2021, after the stay was lifted, and continued after the case was subsequently 

removed from the docket under SCRCP 40(j) just four months later. (R. p. 1117).  In the interests 

of economy and to narrow issues, the Parties focused attention on FCI’s contractual disputes with 

Horry County and SCDOT from late 2022 into the Spring of 2023.  Mr. Long’s status as RCE was 

not challenged until TSC’s MSJ on April 4, 2023. (R. p. 1118).  This gave FCI only three months 

to review documents relevant to that inquiry, which included hundreds of thousands of documents 

totaling over one million pages. See id.  Even with sophisticated discovery review software, three 

1264



42 

 

months was insufficient to properly uncover all evidence relevant to defend against TSC’s MSJ. 

(R. p. 1120).  Further, FCI was still receiving substantive document productions as of October 6, 

2023, and was still evaluating the substantial number of documents previously produced by TSC 

and SCDOT, as well as those retrieved from its own files as of the SJ Hearing date. (R. p. 1120).  

 Finally, the SJ Order relies on Savannah Bank, N.A. v. Stalliard, supra, to support dismissal 

on the basis the party requesting additional time for discovery after the discovery deadline passed 

never submitted a Rule 56 affidavit supporting its request.6  First, FCI is not requesting additional 

time for discovery, only that it be afforded a full and fair opportunity to complete discovery.  

Second, FCI did file an SCRCP 56(f) affidavit. (R. p. 1116 – 1124).  Further, even if FCI had not 

filed an SCRCP 56(f) affidavit, “courts have not mandated strict compliance with the technical 

requirements of Rule 56(f) where, as here, the need for further discovery is otherwise made known 

to the Trial Court.” Baughman, 306 S.C. at 112 n. 4, 410 S.E.2d at 544 n. 4.  On multiple occasions, 

FCI informed the Trial Court of the need for additional discovery. (R. p. 188-189); (R. p.1017-

1020; 1026-1035); (R. p. 1107-1108; 1112-1113; 1116-1124).  No matter whether FCI filed a 

SCRCP 56(f) affidavit (which it did), the Trial Court’s denial of FCI’s full and fair opportunity to 

complete discovery and failure to consider the Reid 56(f) Affidavit on that basis constitutes an 

abuse of discretion. Schmidt v. Courtney, 357 S.C. 310, 321, 592 S.E.2d 326, 332 (Ct. App. 2003) 

(“the judge was mandatorily required to at least evaluate and consider the affidavit.”). 

 
6 The SJ Order drafted by TSC also cites Matter of Estate of Smith, 419 S.C. 111, 796 S.E.2d 158 
(Ct. App. 2016) (Few, A.J., concurring).  The Trial Court’s adoption of TSC’s analysis of Estate 
of Smith was in error as the language relied upon was entirely dicta.  First, the opinion is only a 
concurrence and the majority ruled entirely on other grounds.  Moreover, the concurring opinion 
is unpersuasive because it was directly contradicted by a dissenting opinion of equal weight.  
Reliance on what was “recommended” in a concurring opinion that is merely disputed non-
precedential dicta is improper. (R. p. 53). 
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IV. THE TRIAL COURT ERRED BY MAKING FACTUAL FINDINGS OF AGENCY 
THAT WERE IMPROPER ON SUMMARY JUDGMENT, UNNECESSARY FOR 
THE TRIAL COURT’S RULING ON NEGLIGENCE, AND ARE UNFAIRLY 
PREJUDICIAL TO FCI’S REMAINING CLAIMS. 

A court considering summary judgment “neither makes factual determinations nor 

considers the merits of competing testimony . . . .” David v. McLeod Reg’l Med. Ctr., 367 S.C. 

242, 250, 626 S.E.2d 1, 5 (2006).  Nevertheless, the SJ Order repeatedly found that TSC is the 

agent of Horry County. (R. p. 51) (“it is also clear that TSC is an agent of Horry County”), (R. 

p. 59) (“Horry County and SCDOT merely required TSC . . . as agent for Horry County”), & 

(R. p. 65) (“Plaintiff is bound by its Construction Contract with Horry County and has rights 

thereunder regarding the performance of Horry County and its agents like TSC.”) (emphasis 

added). 

  A finding on agency is a question of fact and, therefore, premature on summary judgment. 

Froneberger v. Smith, 406 S.C. 37, 49–50, 748 S.E.2d 625, 631 (Ct. App. 2013) (“[a]gency is a 

question of fact.”).  While FCI disputes TSC’s allegation that it acted as the agent of SCDOT, if 

there are “any facts giving rise to an inference of an agency relationship,” the question of “agency 

ordinarily should not be resolved by summary judgment.” Fernander v. Thigpen, 278 S.C. 140, 

142, 293 S.E.2d 424, 425 (1982) (internal quotation marks omitted); see also Gathers v. Harris 

Teeter Supermarket, Inc., 282 S.C. 220, 226, 317 S.E.2d 748, 752 (Ct. App. 1984) (“If there are 

any facts tending to prove the relationship of agency, it then becomes a question for the jury.”).   

Thus, the SJ Order’s factual findings regarding agency are legally untenable on summary 

judgment. 

 The Trial Court’s erroneous findings regarding agency are unrelated to FCI’s negligence 

claim, the dismissal of which is at issue in this Appeal.  The alleged agency relationship between 
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TSC and Horry County is a disputed fact and is, however, relevant to TSC’s defense to FCI’s 

tortious interference claim remaining before the Trial Court.  TSC’s MSJ asserts immunity from 

tortious interference liability on the basis that it is the agent of both Horry County and SCDOT. 

(R. p. 306-307) (citing Dutch Fork Dev. Grp. II, LLC v. SEL Props. LLC, 406 S.C. 596, 605, 753 

S.E.2d 840, 844 (2012)); (R. p. 909-910); (R. p. 965-966).  The Trial Court dismissed TSC’s MSJ 

with regard to FCI’s tortious interference claim. (R. p. 15-16; 42-67).  TSC should not be granted 

erroneous factual findings on summary judgment that may prejudice FCI’s claims remaining 

before the Trial Court simply because TSC drafted the SJ Order.  The Trial Court erred by making 

these erroneous and unsupported factual findings on agency.  The SJ Order, including the 

erroneous factual findings, should be reversed.  

CONCLUSION 

 For the reasons stated, this Court should reverse the judgment of the Trial Court. 
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1  

ARGUMENT 

Despite the voluminous record and pages of briefing, the issue in this case is simple: Do 

two parties, despite not having a contractual relationship, nonetheless have a “special relationship” 

resulting in a legal duty? In answering this question, the Court has the aid of another case – Tommy 

L. Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 463 S.E.2d 85 

(1995) (hereinafter Tommy L. Griffin I) – addressing this same question on nearly identical facts. 

In that case, our state supreme court focused on the power and authority that one party had over 

another, which created a “special relationship.” Respondent – in 56 pages of briefing – has not 

been able to point to any meaningful distinction between this case and Tommy L. Griffin I, which 

would justify a different result. In fact, the one fact that TSC says is that the “central” distinction 

is nowhere to be found in the case. 

Viewing the evidence in the light most favorable to FCI – as required in the posture of 

summary judgment – there is, at minimum, a genuine issue of material fact as to whether TSC 

possessed the same power and authority over FCI as did the parties in Tommy L. Griffin I. As a 

result, the trial court erred in granting summary judgment. 

I. The Parties Agree that the Tommy L. Griffin I Facts and Circumstances Test Applies 

In South Carolina, an engineer – such as TSC – who has a special relationship with a 

contractor – such as FCI – may owe a duty not to negligently perform such that the contractor 

suffers economic loss. The South Carolina Supreme Court in Tommy L. Griffin I established that 

the “facts and circumstances” of each case must be considered to determine the existence of the 

special relationship creating the duty. The Parties agree that this test applies.1 
 
 

 
1 As stated in the Appellant Brief, any reliance by TSC on foreign law regarding this standard 
should be disregarded. See Appellant Brief at  18-21
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The courts in Tommy L. Griffin I and its progeny, like Cullum Mechanical Construction. 

Co. v. S.C. Baptist Hospital, 344 S.C. 426, 544 S.E.2d 838 (2021), identify which facts and 

circumstances are material to the special relationship analysis. According to the South Carolina 

Supreme Court in Tommy L. Griffin I, the relevant facts were that the “[e]ngineer designed the 

project specifically for the County of Charleston. Engineer supervised the construction. Engineer 

had the right, among other rights, to inspect the construction and to halt construction.” 320 S.C. 

at 56, 463 S.E.2d at 89 (emphasis added). In Cullum, as the Court of Appeals noted, the architect 

did not have the power to halt construction. Cullum Mech. Const., Inc. v. S.C. Baptist Hosp., 336 

S.C. 423, 432, 520 S.E.2d 809, 814 (Ct. App. 1999), rev'd, 344 S.C. 426, 544 S.E.2d 838 (2001). 
 
However, the Supreme Court clarified that the architect did have the power to approve and 

withhold payment applications from the general contractor. See Cullum, 344. S.C. at 429, 544 

S.E.2d at 840. The key facts in Cullum related to the architect’s administration of the contractual 

payment process and its effect on the payment of subcontractors. Id. 

Tommy L. Griffin I and Cullum, read individually and collectively, reveal that the facts and 

circumstances material to the special relationship are those concerning the engineer’s authority 

and control over the contractor. This is what matters. This is what is material. The rest is noise. 

II. TSC Failed to Meet its Initial Burden, but Even so, FCI Met its Burden to Overcome 
Summary Judgment by Showing a Genuine Issue of Material Fact 

TSC’s initial burden on summary judgment is to demonstrate an absence of any genuine 

issue of material fact. TSC’s burden can be satisfied by “‘showing’ – that is, pointing out to the 

[trial] court – that there is an absence of evidence to support the nonmoving party’s case.” 

Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991) (citing Celotex 

Corp. v. Catrett, 477 U.S. 317, 325 (1990)).  TSC has not met its burden because it merely 
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“asserted” such an absence of evidence.2 Respondent Brief at 31. TSC cannot meet its burden, as 

shown by the ample evidence before the Court of the special relationship between TSC and FCI. 

See Appellant Brief at 35-37. Instead, TSC presents a series of straw man arguments immaterial 

to the special relationship analysis. “Only disputes over facts that might affect the outcome of the 

suit under the governing law will properly preclude the entry of summary judgment. Factual 

disputes that are irrelevant or unnecessary will not be counted.” Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 248, 106 S. Ct. 2505 (1986). TSC’s arguments are insufficient to meet its initial 

burden on summary judgment. 

Even if TSC met its initial burden (which it did not), to survive summary judgment FCI 

need not prove the ultimate issue of the existence of a duty. TSC’s assertion that “Appellant argues 

that Tommy L. Griffin I requires a finding of a duty in this case” neither comports with FCI’s well- 

settled burden on summary judgment nor FCI’s argument on appeal. TSC Initial Brief at 26. FCI 

need only demonstrate a genuine issue of material fact concerning the special relationship between 

TSC and FCI.3 See Kitchen Planners, LLC v. Friedman, 440 S.C. 456, 463, 892 S.E.2d 297, 301 

 
2 One need only look at the pages TSC spends interpreting the different evidence in this matter to 
see that the “absence of evidence” argument is a red herring. TSC’s true argument is that the Court 
should adopt its interpretation of the evidence. However, this stands the summary judgment 
standard on its head. 
3 TSC’s repeated claim that FCI cites an improper scintilla standard is puzzling and false. See 
Respondent Brief at 8, 18, 31, & 40. FCI never cited the scintilla standard when it was inapplicable. 
This includes each of FCI’s nine uses of the word “scintilla” at the SJ hearing. See Respondent 
Brief at 8. Kitchen Planners, decided on August 23, 2023, thirteen (13) days after the SJ Hearing, 
clarified that the scintilla standard no longer applied in South Carolina. 440 S.C. 456, 460, 892 
S.E.2d 297, 300. The Parties each briefed the trial court on the change in law. (R. p. 1004-1005); 
(R. p. 1013-1015). As such, TSC is well aware of the change and the reason why FCI cited to the 
“scintilla” standard prior to August 23, 2023. Since the date Kitchen Planners was decided, FCI has 
not once used the word “scintilla” in any briefing, including in its Initial Brief on appeal. TSC’s 
repeated false accusation that FCI misused the scintilla standard should be disregarded. Since 
Kitchen Planners was decided, the only party to use the word “scintilla” has been TSC. 
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(2023); see also e.g., Cullum, 344. S.C. at 432-33, 544 S.E.2d at 841-42.  The alignment of 
 
material facts regarding authority and control in Tommy L. Griffin I and in the instant case can 

 
mean only one thing – summary judgment in TSC’s favor is improper. A chart comparing the 

material facts is reproduced below: 

Tommy L. Griffin I FCI v. TSC 

Engineer contracted to 
be the design engineer 
and supervised the 
project for the County 
of Charleston. 320 S.C. 
at 51, 463 S.E.2d at 86. 

TSC was contractually responsible for “all project plan and 
specification reviews. . . involved in the production of the project plans 
and specifications.” (R. p. 279). 

TSC was “responsible for the day-to-day operation and 
administration of the project.” (R. p. 271). 

“Engineer wrongfully 
closed the job for nearly 
a month   ” 320 S.C. at 
51, 463 S.E.2d at 86. 

TSC had “the authority to reject defective material and to suspend 
any work that is being improperly performed ....... (R. p. 974). 

TSC also “repeatedly exercised its right to reject or stop FCI’s 
work.” (R. p. 918). 

 

 
“Engineer made 
demands of 
[Contractor] which 
were not in the 
contract.” 320 S.C. at 
51, 463 S.E.2d at 86-87. 

“TSC demanded significant additional information exceeding . . . 
requirements ....... Due to the control TSC possessed on the Project, 
FCI was forced to give time and effort even to clearly meritless 
demands made by TSC.” (R. p. 919). 

“TSC rejected FCI’s work based upon erroneous interpretation of 
the Project specifications – which occurred on multiple occasions . . 
. .” (R. p. 918). 

 
“TSC often made unilateral decisions in the field ...... that delayed, 
hindered or otherwise negatively impacted FCI’s work.” (R. p. 
918). 

 
 
 

 
“Engineer supervised 
the construction.” 320 
S.C. at 56, 463 S.E.2d at 
89. 

“TSC oversaw all aspects of FCI’s performance of [Work].” 
(R. p. 917). 

 
“TSC’s field oversight of FCI’s work . . . included, without limitation 
. . . providing direction as to whether FCI . . . could proceed with the 
work, must stand down, and/or perform rework.” (R. p. 917). 

 
TSC was “responsible for the day-to-day operation and 
administration of the project.” (R. p. 271). 

“TSC wielded substantial influence and power over FCI and 
impacted the progression and completion of FCI’s work on the 
Project.” (R. p. 917-918). 
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“Engineer had the right, 
among other rights, to 
inspect the 
construction  and  to 
halt construction.” 320 
S.C. at 56, 463 S.E.2d at 
89. 

TSC had the right to “inspect all work done and all materials 
furnished . . . [and] the authority to reject defective material and to 
suspend any work that is being improperly performed . . . .” 
(R. p. 974). 

TSC “on multiple occasions . . . rejected FCI’s work  ” Hutcherson 
(R. p. 918). 

TSC also “repeatedly exercised its right to reject or stop FCI’s 
work.” (R. p. 918). 

 
The Tommy L. Griffin I court focused on the power and authority held by the engineer. The 

Court should do the same here. Particularly when viewed in the light most favorable to FCI, the 

substantial record, including the Project Contracts, Hutcherson Affidavit, and other documentary 

evidence, demonstrates that there is, at a minimum, a genuine issue of material fact regarding the 

existence of a special relationship and duty owed by TSC to FCI. Therefore, the trial court order 

dismissing FCI’s negligence claim should be reversed. 

III. On its Face, Tommy L. Griffin I is Not Distinguishable in Any Material Way From the 
Facts and Circumstances in this Case 

Given all of the similarities between Tommy L. Griffin I and the facts in the present case, 

how can TSC say that the situation here is materially different? TSC’s attempts to distinguish 

Tommy L. Griffin I fall flat. TSC claims that the “central and obvious difference between the 

Tommy L Griffin I case and this case is that the engineer . . . had ultimate decision-making authority 

. . . .” Respondent Brief at 23. TSC doubles down on this factual distinction, stating that in Tommy 

L. Griffin I, “the engineer agreed with the client and contractor . . . to supervise the work as a final 

authority.” Respondent Brief at 28. But, nowhere in the published Tommy L. Griffin I opinion, 

the subsequently published Tommy L. Griffin II opinion, or in the underlying briefing in that 

dispute did the Supreme Court, Court of Appeals, or parties ever claim or describe the 

engineer’s final decision-making authority. Consequently, as this “central” distinction asserted 

by TSC is actually imagined, TSC’s argument must fail like a bridge without a central pillar. 
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TSC claims a difference from Tommy L. Griffin I in that the engineer performed design 

services. This, however, was not a requirement to find a special relationship. The contractor’s 

complaints in Tommy L. Griffin I only concerned the engineers supervisory duties.4 Further, the 

facts and circumstances creating a special relationship need not be identical to those before the 

court in Tommy L. Griffin I to find a genuine issue of material fact.5 Tellingly, the South Carolina 

Supreme Court in Cullum applied Tommy L. Griffin I and found that an architect with certain 

control and authority over payments to subcontractors may owe a duty to those subcontractors to 

use reasonable care in the administration of that contractual authority. Thus, the material facts and 

circumstances in Cullum, which precluded summary judgment, were related to the architect’s 

authority and control over the payment process. See Cullum, 344 S.C. at 433, 544 S.E.2d at 842. 

The engineer in Tommy L. Griffin I and the architect in Cullum were both “design professionals,” 

but their design performance was not material to the special relationship analysis. 

The power held by these design professionals was important to a finding that a special 

relationship may have been created and was key to the harm alleged by the plaintiffs. In Tommy 

L. Griffin I, the contractor complained, among other things, that “Once construction began . . . 
 
Engineer wrongfully closed the job for nearly a month . . . made demands of [the contractor] which 

were not in the contract . . . erroneously interpreted the contract to the county.” 320 S.C. at 51, 463 

 
4 The contractor alleged that the engineer was negligent because it “closed the job for nearly a 
month due to false allegation of OSHA violations, made demands of [the contractor] that were not 
in the contract . . . [and] erroneously interpreted the contract.” Tommy L. Griffin I, 320 S.C. at 51- 
52, 463 S.E.2d at 86-87. The Supreme Court’s ruling was disjunctive, holding that the engineer 
“owed a duty to the contractor not to negligently design or negligently supervise the project. Id. 
(emphasis added). 
5 Nor must an “appellate court in South Carolina” have issued a decision evaluating the specific 
circumstance of “a duty owed by a CEIT services provider to a contractor, where that CEIT 
provider was in privity with an Owner” to support the finding of a genuine issue of material fact 
concerning a special relationship. Respondent Brief at 25-26. 
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S.E.2d at 86. TSC’s powers and FCI’s complaints about TSC’s negligent wielding of those powers 

are similar to the facts and circumstances in Tommy L. Griffin I. See Appellant Brief at 35-37. 

Whether TSC actually performed its contractual design obligations is inconsequential to the special 

relationship analysis. 

IV. TSC’s Authority and Control over FCI’s Work is Material Irrespective of Whether 
TSC is the “SCDOT RCE” 

As held in Tommy L. Griffin I and Cullum, the facts and circumstances material to the 

existence of a special relationship are those that show TSC’s authority or control over FCI’s work. 

As reflected in the chart above, the record is replete with evidence of TSC’s authority and control 

over FCI’s work, including Mr. Hutcherson’s first-hand knowledge of TSC’s authority on the 

Project, TSC’s obligations under the Project Contracts, and TSC’s concession that it was the RCE 

Representative. Though holding the title of “SCDOT RCE” with “final decision-making 

authority” would indicate that TSC possessed significant authority over FCI’s work, the absence 

of that title is not dispositive of that authority.6 Indeed, while denying it was the “SCDOT RCE,” 

TSC has conceded that it operated “as a Representative of the SCDOT RCE . . . had ‘the authority 

to reject defective material and suspend any work that is being improperly performed subject to 

the final decision of the [SCDOT] RCE.” Respondent Brief  at 377; (R. p. 957). As 

 

6 TSC’s contention that FCI “must demonstrate that TSC . . . assumed agency authority to act as 
RCE for SCDOT” should be disregarded. Respondent Brief at 32. The key analysis is the authority 
wielded by TSC, not whether TSC wielded such authority as SCDOT’s agent. See e.g. Lawlor v. 
Scheper, 232 S.C. 94, 97 101 S.E.2d 269, 271 (1957) (“[a]n agent’s liability for his own tortious 
acts is unaffected by the fact that he acted in his representative capacity”); see also Thomas v. 
Delta Enterprises, Inc., 302 S.C. 351, 396 S.E.2d 122 (Ct. App. 1990) (If an agent’s conduct 
“involves a duty to third persons – a duty imposed by law arising out of the circumstances – then 
such third person has a right of action against the agent, if the [agent] fails in performing this duty, 
and the contractual relation to the principal does not interpose a defense”). This appeal does not 
concern an attempt by FCI to hold SCDOT liable for TSC’s tortious actions. Therefore, TSC’s 
alleged agency relationship with SCDOT is irrelevant here. 
7 Alteration of the contract language was made by TSC and is not present in the original contract.
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set out in Appellant’s Brief, the RCE Representative had expansive authority under the Project 

Contracts. See Appellant Brief at 25. As such, even without the “SCDOT RCE” title, TSC had 

authority and control material to the special relationship analysis. Regardless of the title TSC held, 

FCI presented compelling evidence of TSC’s exercise of significant authority and control over 

FCI’s work. This authority was consistent with the authority wielded by the engineer in Tommy 

L. Griffin I and, at a minimum, establishes a genuine issue of material fact precluding summary 

judgment. 

V. The Court Must Draw All Reasonable Inferences in FCI’s Favor and Against TSC 

The majority of TSC’s argument on appeal is not that there is an absence of evidence. 

Rather, TSC goes on at considerable length to interpret the summary judgment evidence in its 

favor to argue FCI has not met its burden of demonstrating a genuine issue of material fact. Of 

course, summary judgment evidence and all reasonable inferences drawn from it must be made in 

favor of the non-moving party and against the moving party. See Grimsley v. S.C. L. Enf’t Div., 

415 S.C. 33, 40, 780 S.E.2d 897, 900 (2015); see also True v. Monteith, 327 S.C. 116, 119, 489 

S.E.2d 615, 616 (1997). Therefore, TSC’s efforts to reverse the interpretive standard on summary 

judgment, if appropriate by any measure, actually demonstrate the existence of a genuine issue of 

material fact concerning a special relationship between TSC and FCI. 

FCI’s former Project Manager, Lou Hutcherson, supplied testimony about TSC’s authority 

on the Project based on his firsthand knowledge of the day-to-day activities of the Project. (R. p. 

916-918). TSC’s Initial Brief does not refute that TSC, in fact, wielded this authority or exercised 

such control over FCI’s work. In fact, it concedes that TSC had some of the same authority Mr. 

Hutcherson testified to in his affidavit. See Respondent Brief at 36 (“TranSystems had ‘the 

authority to reject defective material and suspend any work that is being improperly performed 

subject to the final decision of the [SCDOT] RCE.’”). TSC instead ignores almost all of Mr. 
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Hutcherson’s sworn testimony about TSC’s control and authority and instead argues that Mr. 

Hutcherson does not testify that he subjectively believes that TSC had the very authority that Mr. 

Hutcherson described in the affidavit. Such a narrow interpretation of Mr. Hutcherson’s affidavit 

regarding his subjective belief about Martin Long’s job title is contrary to the facts and 

circumstances test in Tommy L. Griffin I and is an improper interpretive inference on summary 

judgment.8 

TSC also argues for its own narrow and selective interpretation of Mr. Hutcherson’s 

February 25, 2016 email, claiming that the email shows Mr. Hutcherson “knew” that TSC lacked 

SCDOT RCE authority. See Respondent Brief at 9, 16-17, 33-35, 37-38. This skewed reading in 

TSC’s favor is inappropriate on summary judgment and wrong. As described in FCI’s initial brief, 

reading the email in context shows that Mr. Hutcherson is not merely describing TSC’s lack of 

authority. See Appellant Brief at 38-39. Instead, Mr. Hutcherson is frustrated at Mr. Long’s refusal 

to exercise his authority and is lamenting the effect of that refusal to his colleagues. Id. Again, 

whether TSC was the “SCDOT RCE” is inconsequential to the special relationship status. 

However, Mr. Hutcherson states that Mr. Long is “the designated RCE” and has authority 

consistent with that designation. TSC asks this Court to ignore this declaration from Mr. 

Hutcherson and to instead make an out-of-context reading of only the second half of the email, 

interpreting the evidence in TSC’s favor. Again, this inverts the interpretive standards on summary 

judgment.9 

 
8 Further, FCI doubts highly that TSC would accept Mr. Hutcherson’s subjective “belief” as 
material and dispositive of the existence of TSC’s duty to FCI. TSC’s criticism lacks merit. Mr. 
Hutcherson’s testimony regarding TSC’s day-to-day authority and control over FCI’s work is 
unrebutted. 
9 Additionally, TSC’s argument about contract interpretation should be disregarded. FCI does not 
seek to interpret the Project Contracts. The parol evidence rule is, therefore, not implicated. 
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Finally, TSC’s efforts throughout its briefing below and on appeal do not contribute to 

meeting TSC’s burden to demonstrate an absence of evidence. Instead, TSC’s efforts to put forth 

alternative interpretations of the evidence make clear that, at a minimum, there is a genuine issue 

of material fact concerning the existence of TSC’s duty to FCI, precluding summary judgment. 

The trial court’s summary dismissal of FCI’s negligence claim should be reversed. 

VI. No Conflict of Interest Exists or Would be Created by Following South Carolina 
Supreme Court Precedent in Tommy L. Griffin I. 

TSC argues that the Court’s enforcement of the precedent in Tommy L. Griffin I and its 

progeny will create a conflict of interest for engineers under the Rules of Professional Conduct for 

Professional Engineers. There is simply no basis for this. 

First, if a finding of a “special relationship” in this case would create such a conflict, why 

would the same not be true in Tommy L. Griffin I? TSC has not addressed this.10 Nor does TSC 

provide any legal support for its argument. There is none. 

Second, TSC does not explain how a duty to act in a non-negligent way towards third 

parties prevents an engineer from fulfilling its obligations to protect the safety, health, property, 

and welfare of the public. FCI does not accuse TSC of doing its job too well – as TSC repeatedly 

suggests – but of delaying submittal reviews, imposing improper procedures, giving contradictory 

assessments, and wrongfully interpreting applicable specifications, all to the harm of FCI. The 

trial court’s reliance on this non-existent conflict of interest was in error. 

 
 

 
10 The South Carolina Supreme Court in Tommy L. Griffin I did not “hint” that “the attorney 
standard for duties to third parties is the same as the standard for design professionals.” Respondent 
Brief at 29. However, both attorneys and design professionals owe a duty to third parties with 
which they have a special relationship and are not “immune” from liability for violating that duty. 
See Tommy L. Griffin I; see also Argoe v. Three Rivers Behavioral Ctr. and Psychiatric Sols., 388 
S.C. 394, 400, 697 S.E.2d 551, 554 (2010). 
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VII. Failure to Consider FCI’s SCRCP 56(f) Affidavit was an Abuse of Discretion 

The trial court refused to consider FCI’s affidavit testimony regarding the need for 

additional time for discovery on the basis that the affidavit was not in technical conformity with 

SCRCP Rule 56(f). This was in error. In Baughman, the court did not require “strict compliance 

with the technical requirements of Rule 56(f) where, as here, the need for further discovery is 

otherwise made known to the trial court.” Baughman, 306 S.C. at 112 n. 4, 410 S.E.2d at 544 n. 4. 

FCI properly argued before the court that summary judgment was premature because more 

discovery was needed. (R. p. 887,904, 907,914); (R. p. 188-191). The trial judge did not rule upon 

FCI’s request at the hearing. Following the hearing and prior to the SJ Order, FCI repeatedly 

requested additional time and filed an SCRCP 56(f) affidavit supporting this request. (R. p. 1017-

1020;1026-1035); (R. p. 1107-1108; 1112-1113; 1116-1124). Under such circumstances, failure 

to consider FCI’s SCRCP 56(f) affidavit citing strict compliance with the time requirements of 

SCRCP 56(f) is unwarranted.11 

Further, the trial court refused even to consider FCI’s SCRCP 56(f) affidavit. This 

constitutes an abuse of discretion. The SJ Order, issued after FCI’s SCRCP 56(f) affidavit was 

filed, found that “Plaintiff filed no affidavits pursuant to Rule 56(f), SCRCP, prior to or at the 

hearing on the Motion for Summary Judgment.” (R. p. 53). In short, the trial court failed to 

consider the affidavit except to find that it was not filed prior to the SJ Hearing. The trial court 

“was mandatorily required to at least evaluate and consider the affidavit” Schmidt v. Courtney, 357 

 
 

 
11 Our courts have made clear that where an issue is raised to the trial court and, when the trial 
court does not rule on the issue, raised again in a post-order motion, the issue is preserved for 
appellate review. See, e.g., Pye v. Estate of Fox, 369 S.C. 555, 633 S.E.2d 505 (2006). 
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S.C. 310, 322, 592 S.E.2d 326, 333 (Ct. App. 2003). Failure to do so is an abuse of discretion. 
 
Id.12 

 
VIII. The Trial Court’s Agency Findings were Improper on Summary Judgment and FCI 

Did Not Waive Objections to Such Findings 

TSC argues that FCI has not presented facts sufficient to overcome the SJ Order’s agency 

finding13, but this is not the issue FCI raised on appeal. See Appellant Brief at 43-44; see also 

Respondent Brief at 46-47. FCI did not substantively challenge the factual finding of agency; rather, 

it challenged the propriety of such a finding in this case on summary judgment. See Appellant 

Brief at 46-47. FCI contends that an agency determination on summary judgment was 

inappropriate as such a finding is (i), unrelated to the special relationship analysis, (ii) contrary 

and prejudicial to claims remaining before the trial court, and (iii) premature on summary 

judgment. See id. 

First, as stated above, agency is irrelevant to the negligence claim because it is immaterial 

to the special relationship analysis. Second, a ruling that agency authority existed directly conflicts 

with the lower court’s decision not to grant summary judgment on tortious interference because 

such an agency relationship would constitute a defense to that claim. Finally, agency is a question 

of fact and, therefore, premature on summary judgment. 

 
 
 
 

 
12 At the time of the SJ Hearing, TSC had not completed its document production and did not do 
so until two months after the hearing. See Appellant Brief at 12.  
13 FCI does not substantively address agency on appeal for reasons addressed in its Initial Brief 
and in this Reply. It should be noted, however, that, TSC argues simultaneously that FCI has not 
presented facts sufficient to establish agency (Respondent Brief 32-38) and claims FCI has not 
presented facts sufficient to establish a lack of agency (TSC Initial Brief at 46-47). TSC should be 
estopped from taking such inconsistent positions. See Cothran v. Brown, 357 S.C. 210, 592 S.E.2d 
629 (2004). 
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IX. FCI Does Not Appeal the Trial Court’s Summary Judgment Ruling on FCI’s Breach 
of Contract Claim (Count II). 

To the extent necessary, FCI confirms that it does not seek review of the Trial Court’s 

summary judgment ruling on FCI’s Breach of Contract Claim (Count II). 

CONCLUSION 

For the reasons stated, this Court should reverse the judgment of the Trial Court. 
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PER CURIAM: Flatiron Constructors, Inc. (Flatiron) appeals the trial court's 
grant of summary judgment on its claim for professional negligence against 
TranSystems Corporation (TSC). Flatiron sued TSC for negligent supervision
and design of a parkway construction project in Horry County (the Project), 
claiming TSC's actions caused a delay in the Project and financial loss to Flatiron.
On appeal, Flatiron claims the trial court erred in granting summary judgment
because TSC failed to meet its initial burden of showing the "absence of evidence 
of a genuine issue of material fact" regarding its special relationship with Flatiron.
It alternatively argues the trial court erred because Flatiron presented evidence 
demonstrating a genuine issue of material fact regarding their special relationship. 
Flatiron further argues the trial court erred by (1) prematurely dismissing Flatiron's 
additional claims before discovery was complete and (2) making factual findings 
regarding agency that were improper, unnecessary, and unfairly prejudicial. We 
reverse the grant of summary judgment and remand to the trial court.

1. We hold the trial court erred in granting summary judgment because there is a 
genuine issue of material fact as to whether there was a special relationship 
between the parties such that TSC owed Flatiron a duty. See Town of Hollywood
v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013) ("Summary judgment is 
proper if, viewing the evidence in a light most favorable to the nonmoving party, 
there is no genuine issue of material fact and the moving party is entitled to a 
judgment as a matter of law."); Thompkins v. Festival Ctr. Grp. I, 306 S.C. 193, 
195-96, 410 S.E.2d 593, 594 (Ct. App. 1991) (holding that when a party makes a 
motion for summary judgment, "an adverse party may not rest upon the mere 
allegations or denials of his pleadings, but his response, by affidavits or as 
otherwise provided in this rule, must set forth specific facts showing that there is a 
genuine issue for trial" (quoting Rule 56(e), SCRCP)). We find further inquiry
into the facts is necessary to determine the extent of the parties' relationship.

Based on Tommy L. Griffin Plumbing and Heating Co. v. Jordan, Jones, & 
Goulding, Inc.1 and Cullum Mechanical Construction, Inc. v. South Carolina 
Baptist Hospital2, we must consider all of the facts and circumstances in 
determining whether a special relationship exists. See Tommy L. Griffin, 320 S.C. 
at 55-56, 463 S.E.2d at 89 ("Whether such a duty exists will depend on the facts 
and circumstances of each case."); Cullum, 344 S.C. at 433, 544 S.E.2d at 842 
(explaining "it is a factual issue [as to] whether these circumstances give rise to a

1 320 S.C. 49, 463 S.E.2d 85 (1995).
2 344 S.C. 426, 544 S.E.2d 838 (2001).
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special relationship"). Although we acknowledge it is difficult from precedent to 
determine the exact facts and circumstances that create a special relationship, we 
find there was enough evidence presented in this case to establish a genuine issue 
of material fact as to this issue.

We acknowledge evidence was presented supporting TSC's argument that Travis 
Patrick was the Resident Construction Engineer (RCE) for the South Carolina 
Department of Transportation (SCDOT) and therefore Patrick had supervisory 
authority over the Project—not Martin Long, an engineer at TSC. For example, 
although there was an Organizational Chart listing Long as the RCE, it 
demonstrates Long reported to Patrick. The Standard Specifications for Highway 
Construction incorporated in the contract between Horry County and TSC (the 
TSC Contract) lists the RCE as a SCDOT official and provides that the RCE will 
decide all questions that arise and has the authority to suspend work or withhold 
payments. The Scope of Services document, also included in the TSC Contract, 
states SCDOT will provide daily supervision over the project and make final 
decisions and the project engineer provided by TSC will report directly to the 
SCDOT RCE. The Intergovernmental Agreement (the IGA) between Horry 
County, SCDOT, and the South Carolina Infrastructure Bank requires SCDOT to 
oversee all planning, design, engineering, and inspection of the Project. And, 
Patrick sent two separate emails in which he signed off as "Resident Construction 
Engineer, SCDOT."3

However, in the light most favorable to Flatiron, we find sufficient evidence was 
presented to create an issue of fact as to the relationship between the parties, and 
whether, based on that relationship, TSC owed a duty to Flatiron. See Tommy L. 
Griffin, 320 S.C. at 56, 463 S.E.2d at 89 (holding the engineer owed a duty to 
Griffin to not "negligently design or negligently supervise the project" where the 
engineer supervised the construction and had the right to inspect and stop 
construction). Hutcherson's affidavit stated TSC (1) "wielded substantial influence 
and power over" Flatiron; (2) "often made unilateral decisions in the field (without

3 We note that additional evidence was presented to the trial court in Flatiron's 
motion to reconsider. For example, in a February 2016 email a Flatiron project 
engineer and manager stated, "You would believe that [Long], the designated RCE 
has actual authority; that per the [Standard] Specifications he has express authority; 
and the position title alone provides apparent authority; but, in actuality he does
not possess, and nor will he demonstrate, any authority . . . ." Additionally, Long 
also stated he was a consultant and the RCE would either be Patrick or Jason 
Thompson, SCDOT Bridge Engineer.
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first consulting [Horry County] or SCDOT)"; (3) "repeatedly exercised its right to 
reject or stop [Flatiron]'s work"; (4) oversaw construction activities; (5) 
coordinated and processed pay applications; and (6) inspected and rejected work.
The Scope of Services portion of the TSC Contract states TSC will provide a 
project manager who is responsible for the daily operation, daily supervision, and 
administration of the Project. Specifically, we find there was evidence to support 
the fact that Long acted as RCE for SCDOT and used that power to make decisions 
for the Project. A December 2015 email from Long to Hutcherson stated, "The 
SCDOT has instructed [TSC] to have Flatiron stop all work on [a contract removal 
project.]" Thompson, who was copied on the email, responded to Long, stating his 
email was correct, "but the stop work call should have been made by the RCE.
This type of scenario is what [TSC was] hired for." The Organizational Chart 
lists Long as the RCE. Moreover, TSC acknowledged in its brief that Long's title 
with TSC was RCE, that TSC is a representative of the SCDOT RCE, and that 
TSC had authority to reject defective material and suspend work.4

In Tommy L. Griffin, our supreme court noted that the engineer not only designed 
the project for the county, but that it also supervised the project. Id. In finding
that the engineer owed a duty to the contractor not to negligently design or 
supervise the project, the court pointed out that the engineer "had the right, among 
other rights, to inspect the construction and to halt construction." Id. The Tommy 
L. Griffin court clearly focused on the engineer's authority and interactions with 
the contractor, not on the parties' respective titles under their contract. In the 
case at hand, although SCDOT may have retained the authority to make final 
decisions when necessary, it appears that it delegated the everyday inspection and 
supervision of the Project to TSC. The TSC Contract provides that TSC was to 
ensure inspection for all phases of the Project and that its management duties 
included verification and approval of contractor pay requests. TSC also had 
authority to reject defective material and suspend work, which Hutcherson claims
it did repeatedly. Its authority to halt work was acknowledged by SCDOT. Just 
like the engineer in Tommy L. Griffin, TSC had the right and duty to inspect and 
halt construction. Based on the supreme court's analysis and holding in that case,

4 In its motion to reconsider, Flatiron also included an email from January 2014, in 
which numerous SCDOT officials were recipients, and Long stated the email was 
"on behalf of Horry County and SCDOT" and listed himself as "RCE." Evidence 
also included a memorandum on SCDOT letterhead that lists Long as the RCE. In 
July 2016, in an email from Long to SCDOT, he signed off as "RCE Carolina 
Bays." In July 2017, Long sent an email in which Patrick was copied and stated,
"I am the RCE for the SCDOT over the Carolina Bays Parkway Project."
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we find there is evidence establishing a genuine issue of material fact as to whether 
there was a special relationship between TSC and Flatiron.5

2. Flatiron argues the trial court erred by dismissing its claims prematurely—
before document discovery was complete and depositions had been taken. 
Because we reverse and remand to the trial court, we need not address this issue. 
See Futch v. McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 
S.E.2d 591, 598 (1999) (ruling an appellate court need not address remaining 
issues when its resolution of a prior issue is dispositive).

3. We find the issue of whether the trial court erred by making factual findings 
regarding agency is not preserved. See Wilder Corp. v. Wilke, 330 S.C. 71, 76,
497 S.E.2d 731, 733 (1998) ("It is axiomatic that an issue cannot be raised for the 
first time on appeal, but must have been raised to and ruled upon by the trial 
[court] to be preserved for appellate review."); Bailey v. Segars, 346 S.C. 359, 365, 
550 S.E.2d 910, 913 (Ct. App. 2001) (stating Rule 59(e), SCRCP motions "are 
used to preserve those [issues] that have been raised to the trial court but not ruled 
upon"). The trial court initially filed a Form 4 order on November 22, 2023, 
granting summary judgment on Flatiron's negligence claim, finding no special 
relationship between the Parties, and therefore, TSC did not owe a duty to Flatiron.
The Form 4 order also stated a detailed order would follow. This order does not 
make any findings regarding agency. Flatiron filed its motion to reconsider in 
response to the Form 4 order on December 1 and did not include any arguments on 
agency. The final order, filed on December 27, included findings that TSC was an 
agent of Horry County. We acknowledge that the ruling in the final order did not 
change the outcome of the Form 4 order. However, Flatiron has raised an issue 
with the trial court's findings in the final order for the first time on appeal. By
failing to file a motion to reconsider the final order's findings of fact regarding 
agency or to amend its original motion to alert the trial court of the alleged error, 
we hold Flatiron has not preserved this issue for our review.

REVERSED AND REMANDED.

MCDONALD, HEWITT, and TURNER, JJ., concur.

5 TSC argues that SCDOT did not hold them out as an agent or give them actual 
authority and therefore it could not have had any authority over Flatiron.
However, we agree with Flatiron's argument, which essentially states the key 
analysis is not whether TSC wielded authority as SCDOT RCE; instead, it is 
whether TSC actually wielded authority.  Precedent also suggests that another 
key fact for a special relationship is the professional duty of reasonable 
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competence that is independent of any contract, such as the duty owed by a 
professional engineer.  See Congregation of the Passion, Holy Cross Province 
v. Touche Ross & Co., 636 N.E.2d 503, 515 (Ill. 1994) (cited in Tommy L. 
Griffin, 320 S.C. at 55, 463 S.E.2d at 89).
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THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 

______ 

APPEAL FROM HORRY COUNTY 

Court of Common Pleas 

______ 

The Honorable Kristi F. Curtis 

Case No.: 2022-CP-26-06116 

______ 

Appellate Case No. 2024-000171 

______ 

Flatiron Constructors, Inc.  

   Appellant,  

v.  

TranSystems Corporation  

   Respondent.  

____________________________________________________________ 

RESPONDENT’S PETITION FOR REHEARING 

____________________________________________________________ 

Pursuant to Rule 221, SCACR, the Respondent TranSystems Corporation (“Respondent”)

submits this Petition for Rehearing of the referenced case, wherein the Court of Appeals issued an 

Order of Reversal and Remand on December 10, 2025.  Pursuant to Rule 221(a), SCACR, 

Respondent respectfully petitions this Court for rehearing for the following reasons: 

1. This Court Failed to Explicitly State that Duty Is a Question of Law. 

The first step for the Trial Court and for this Court in analysis of the underlying issues is 

whether there is any duty owed, before applying facts: 

Dec 29 2025
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The issue of negligence is a mixed issue of law and fact.  The court 
must first determine whether a duty arises in one party to exercise 
reasonable care for the benefit of another under the facts of a given 
case.  The existence and scope of the duty are questions of law.  
Thereafter, the jury [or finder of fact] determines whether a breach 
of the duty has occurred, and the resulting damages. 

 
Staples v. Duell, 329 S.C. 503, 506-7, 494 S.E.2d 639, 641 (Ct. App. 1997).  Further, “[i]f there is 

no duty, then the defendant in a negligence action is entitled to judgment as a matter of law.”  

Madison v. Babcock Ctr., Inc., 371 S.C. 123, 136, 638 S.E.2d 650, 656 (2006).  “For [allegedly] 

negligent conduct to be actionable, it must violate some specific legal duty owed to the plaintiff.”  

Cummins Atl., Inc. v. Sonny’s Camp-N-Travel Mart, Inc., 481 F. Supp. 2d 531, 535 (2007) 

(applying South Carolina law). 

This Court erred in applying Tommy L. Griffin I as applicable precedent, when that case 

dealt with a different discipline of engineer operating under a different contract for services.  It is 

undisputed that Respondent provided Construction Engineer Inspection and Testing Services for 

the Project, not design or Engineer of Record services, which were provided in Tommy L. Griffin 

I.1  Neither Appellant nor this Court have identified any case in South Carolina which recognizes 

a duty owed by a Construction Engineering Inspection and Testing (“CEIT”) service provider to a 

general contractor where there is no privity of contract; therefore, the Court must make express 

findings as to whether or not there is a duty of care owed.  The Court properly recognized “…it is 

difficult from precedent to determine the exact facts and circumstances that create a special 

relationship” but despite that acknowledgment, concluded that “…we find there was enough 

evidence to create a genuine issue of material fact as to the issue.”  (Court of Appeals Order, p. 3.)  

This finding does not comply with applicable precedent.  This Court’s Order failed to expressly 

 
1  The Record on Appeal and arguments clearly demonstrate that SCDOT administered the 
Project and oversaw all design and engineering.  (R. p. 781.) 
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acknowledge that “[t]he court must determine, as a matter of law, whether the law recognizes a 

particular duty.  If there is no duty, then the defendant in a negligence action is entitled to a directed 

verdict [or summary judgment].”  Steinke v. S.C. Dep’t of Labor, Licensing & Regulation, 336 S.C. 

373, 387, 520 S.E.2d 142, 149 (1999). 

Stated directly – there is no precedent in South Carolina stating that a CEIT Services 

provider hired by an Owner to monitor the work of a contractor owes a duty to the contractor, and 

this Court erred in conflating the duties of a design engineer acting as a Construction Administrator 

(as in Tommy L. Griffin I) with those of a CEIT Services Provider.  This Court failed to state 

whether a CEIT Services provider owes duties to a General Contractor, the quality of whose work 

it is the CEIT Services provider’s express duty to evaluate.  As stated below, the applicable 

contracts clearly demonstrate there is no such duty for this type of highway contract.  It is clear 

from the contract documents in the Record on Appeal that SCDOT acted in the role of the engineer 

in Tommy L. Griffin.  Whether there is a duty is not an issue of fact, it is an issue of law.  Here, 

however, this Court decided the case as though the question of duty was a question of fact.   

Our Supreme Court has clearly placed resolving the threshold issue of duty upon courts 

acting at law, and not upon factfinders: 

The determination of the existence of a duty is solely the 
responsibility of the court.  Whether the law recognizes a particular 
duty is an issue of law to be determined by the Court.  An affirmative 
legal duty exists only if created by statute, contract relationship, 
status, property interest, or some other special circumstance. 
 

Hendricks v. Clemson Univ., 353 S.C. 449, 456-57, 578 S.E.2d 711, 714 (2003) (emphasis added).  

While this Court correctly acknowledged a limited amount of guidance from precedent, this Court 

did not consider clear guidance provided by regulations and contract relationships and status, and 

the omission of such analysis is an error requiring rehearing.  Stated simply, there is no legal duty 
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created by statute (and there must be a finding of no duty pursuant to regulations adopted pursuant 

to statutory authority, discussed below).  Moreover, (i) any such legal duty is disclaimed and denied 

by the applicable contracts and conditions incorporated therein; (ii) status does not—and cannot—

create a duty in this specific situation; (iii) no property interest creates a duty; and finally, (iv) 

Appellant fails to identify any special circumstances to justify ignoring applicable customs, 

contracts, and existing regulations.  Therefore, there is no duty owed by Respondent to Appellant.   

For example, the Intergovernmental Agreement, which governed the relationships under 

review here, expressly states “[t]he SCDOT will administer the Project for the County.”  (R. p. 

781.)2   That document, governing the parties’ relationships further states “[t]he SCDOT shall 

oversee all planning, design, engineering, right-of-way acquisition, contract administration, 

inspection, awarding of contracts, the review and payment of contracts, construction for the 

Project and each Component Project, and any necessary activities or functions of the 

Project.”  (Respondent Final Brief; p. 9, R., p. 781.) (Emphasis added.)  The IGA could not be 

clearer that SCDOT, and not Flatiron, had this authority, and that any potential duties owed under 

Tommy L. Griffin I were owed by SCDOT to Appellant, and not by Respondent to Appellant.   

Further, Appellant’s own contract expressly instructs Appellant: “Do not construe advice 

given by the RCE’s representative as in any way binding on the RCE or the [SCDOT] or as 

releasing the Contractor from the fulfillment of the terms of the [Construction] Contract.”  

(Respondent’s Final Brief, p. 11; R. p. 974.) (Emphasis added.)  Further, the Standard 

Specifications incorporated into Appellants contract state “[u]nless otherwise specified elsewhere 

 
2  Although the copies of the Record provided by Appellant do not have the IGA paginated, 
the statement is at Article V, Section 5.1 on p. 10 of the IGA. 
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in these specifications, the RCE3 will determine the amount and quantity of the several kinds of 

work performed and materials furnished, which are to be paid for under the Contract.”  

(Respondent’s Final Brief, p. 12; R. p. 973.) 

 This Court erred in determining that the self-serving Affidavit of Lou Hutcherson created 

an issue of fact which overrode the controlling contracts, applicable regulations, and even the 

express contemporaneous email correspondence of Hutcherson himself.  Even though the affidavit 

did not say that Hutcherson believed that Marty Long was RCE for SCDOT, this Court stated that 

the testimony created an issue of fact sufficient to deny summary judgment.  It is clear from this 

Court’s Order, that this Court found that Respondent met its initial burden of stating there was no 

material fact, and that, accordingly, the burden shifted to Appellant to “demonstrate specific, 

material facts exist to give rise to a genuine issue.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323 

(1986) (interpreting Fed. R. Civ. P. 56).   

To survive summary judgment (and to obtain reversal), Appellant “must rely on more than 

conclusory allegations, mere speculation, the building of one inference upon another, or the mere 

existence of a scintilla of evidence,” as set forth in the self-serving Hutcherson affidavit.  Dash v. 

Mayweather, 731 F.3d 303, 311 (4th Cir. 2013) (interpreting Fed. R. Civ. P. 56). This Court failed 

to properly consider what the Hutcherson Affidavit did not say – namely that Hutcherson never 

said he thought Long was SCDOT’s RCE (as reflected by his email correspondence during the 

Project).  There simply is no evidence to create a genuine issue of material fact, because of the 

uncontradicted evidence from the governing contracts, applicable law, and the functioning of the 

Project.   

 
3  RCE is expressly defined in the Standard Specifications as an SCDOT Official and/or 
Office.  (R., p. 972.) 
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 This case does not involve a one-off contract, where precedent is unimportant.  The 

Standard Specifications and SCDOT Contracts for Construction are used statewide, and they need 

to be reliable and easy to understand and apply.  If this Court finds that the plain language of these 

contracts and specifications can be overridden by self-serving affidavits building inference upon 

inference, the necessary assignment of risk and predictability of standard government contracts 

becomes useless, greatly increasing costs of construction and the risks to the public.  Accordingly, 

this Court should grant the Petition for Rehearing. 

2. This Court Failed to Determine Whether Appellant’s Assertion of Legal Duty 

Creates an Impermissible Conflict of Interest. 

The Court failed to rule upon Respondent’s arguments related to conflict of interest rules, 

which are critical in any evaluation of duty in this case.  Because the regulations governing 

engineering practice expressly prohibit conflicts of interest, this Court cannot recognize a duty at 

law which creates by its operation a conflict of interest for a professional engineer.   

As noted to the Trial Court and to this Court, the General Assembly authorized the Board 

of Registration for Professional Engineers and Land Surveyors (the “Board”) to “promulgate 

regulations necessary to carry out the provisions [of the chapter governing licensure and regulation 

of professional engineers.”  S.C. Code Ann. § 40-22-60(A). 

In enacting the Rules of Professional Conduct for Professional Engineers, the Board stated: 

The Rules of Professional Conduct as promulgated herein are an 
exercise of the police power vested in the South Carolina State 
Board of Registration for Professional Engineers and Surveyors by 
virtue of the acts of the legislature, and as such the South Carolina 
State Board of Registration for Professional Engineers and 
Surveyors is authorized to establish conduct, policy and practices in 
accordance with the powers herein above stated. 
 

S.C. Code Ann. Reg. § 49-300(C).  The Board further expressly states: 

The Engineer or Surveyor shall avoid conflicts of interest. 
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 A. The Engineer or Surveyor shall conscientiously strive to avoid 
conflicts of interest with employer or client, but when unavoidable, 
the Engineer or Surveyor shall forthwith disclose the circumstances 
to their employer or client. In addition the Engineer or Surveyor 
shall avoid all known conflicts of interest with their employer or 
client and shall promptly inform their employer or client of any 
business association, interests, or circumstances which could 
influence their judgment or the quality of their service. 
 
 B. The Engineer or Surveyor shall not accept compensation, 
financial or otherwise, from more than one party for services on the 
same project at the same time, or for services pertaining to the same 
project, unless the circumstances are fully disclosed and agreed to, 
by all interested parties. 
 
 C. The Engineer or Surveyor shall not solicit or accept financial or 
other valuable considerations from material or equipment suppliers 
for specifying their projects. 
 
 D. The Engineer or Surveyor shall not solicit or accept gratuities, 
directly or indirectly from contractors, their agents, or other parties 
dealing with their client or employer in connection with work for 
which they are responsible. 
 
 E. When in public service as a member, advisor, or employee of a 
governmental body or department, the Engineer or Surveyor shall 
not participate in considerations or actions with respect to services 
provided by them or their organization in private engineering or 
surveying practices. 

 
S.C. Code Ann. Reg. § 49-304.  This regulation clearly bars conflicts, without complete disclosure 

of potential conflicts, and it further bars compensation from multiple parties at the same time, 

unless fully disclosed and agreed to “by all interested parties.”  S.C. Code Ann. Reg. § 49-300(D).  

Flatiron, which bears the burden of proof, has provided no evidence of any waiver of conflict by 

all interested parties.  Further, if an engineer cannot have conflicting benefits without full 

agreement and disclosure, he also cannot have potentially-conflicting liabilities without full 

disclosure and agreement. 
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 Before both the Trial Court and this Court, Respondent argued that the Rules of 

Professional Conduct for Engineers barred a recognition of the duty that Appellant asserts.  In 

considering whether the Rules of Professional Conduct, which have been adopted as administrative 

regulations in South Carolina, bar the duty sought by Appellant, this Court was required to interpret 

the above regulations regarding conflicts, but it did not do so.  The first step of such an analysis 

(before this Court and at the Trial Court) is to “determine whether the language of the … regulation 

directly speaks to the issue.  If so, the court must utilize the clear meaning of the statute or 

regulation.”  Kiawah Dev. Partners, II v. S.C. Dep’t of Health & Envtl. Control, 411 S.C. 16, 32, 

766 S.E.2d 707, 717 (2014). 

  The meaning of the regulation governing conflicts is clear – engineers must avoid conflicts 

of interest, and conflicts can only be waived if fully disclosed and agreed to by all parties.  S.C. 

Code Ann. Reg. § 49-304(B).  Further, “[r]egulations authorized by the legislature have the force 

of law.”  Glover by Cauthen v. Suitt Constr. Co., 318 S.C. 465, 458 S.E.2d 535, 537 (1995). 

 A CEIT services provider for a road project is bound by contract and regulations to protect 

Owner and future Owner (Horry County and SCDOT) as well as the motoring public. By stating 

that there is at least a genuine issue of material fact as to whether a “special relationship” existed 

between a CEIT services provider and the General Contractor—who is of adverse interest to 

SCDOT/Owner—this Court has presumed a novel common law duty, which directly conflicts with 

the established regulatory law.   

The duties of an engineer to his client, as determined by S.C. Code Ann. Reg. § 49-304 are 

analogous to the duty to avoid conflicts attributable to attorneys.  Accord Rule 1.7, Rule 407, 

SCACR (noting lawyers must avoid concurrent conflicts of interest, which can be waived under 

conditions including each affected client giving informed consent confirmed in writing).  The 
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requirements of this legal regulation closely mirror the common law regarding duty for attorneys, 

with South Carolina’s courts noting that “[g]enerally, an attorney is immune from liability to third 

persons arising from the performance of his professional activities as an attorney on behalf of and 

with the knowledge of his client.”  Argoe v. Three Rivers Behavioral Ctr. & Psychiatric Solutions, 

388 S.C. 394, 400, 697 S.E.2d 551, 554 (2010).  

 Under South Carolina law, “[r]egulations are interpreted using the same rules of 

construction as statutes.”  Murphy v. S.C. Dep’t of Health & Envtl. Control, 396 S.C. 633, 639-40, 

723 S.E.2d 191, 195 (2012).  “When interpreting a regulation, [courts] look for the plain and 

ordinary meaning of the words of the regulation, without resort to subtle or forced construction to 

limit or expand the regulation’s operation.”  Id. at 640 723 S.E.2d at 195.  “Where the language of 

a regulation is plain, unambiguous, and conveys a clear and definite meaning, interpretation of the 

regulation is unnecessary and improper.”  Kiawah Dev. Partners, II, supra, 411 S.C. at 39, 766 

S.E.2d at 720-21.   

Applied here, the Board of Engineering clearly instructs engineers to avoid conflicts, 

absent written waivers of conflicts by all parties.  S.C. Code Ann. Reg. § 49-304.  At no point has 

Appellant identified any written waiver of conflicts signed by any party.  In contrast, in Tommy L. 

Griffin I, the contract for the engineer provided for contract administration and site control which 

was incorporated into the Contractor’s contract, which effected a written waiver signed by all 

parties.  Further, the Board of Engineers bars engineers from accepting compensation from more 

than one party on a project at the same time.  S.C. Code Ann. Reg. § 49-304.  The only logical 

interpretation is that an engineer should be limited—in both compensation and liability—to one 

party at a time on a project.  
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The Court assumed an undefined duty in the present case, in clear conflict with regulations 

promulgated pursuant to statute. By doing so, this Court failed to give effect to the Rules of 

Professional Conduct for Engineers, which is an improper interpretation of a regulation.  This 

Court was required to analyze the applicable regulation, because “[t]he construction of a regulation 

is a question of law to be determined by the court.”  S.C. Dep’t of Revenue v. Blue Moon of 

Newberry, Inc., 397 S.C. 256, 260, 725 S.E.2d 480, 483 (2012).  Accordingly, Respondent’s 

Petition for Rehearing should be GRANTED. 

SUGGESTION FOR EN BANC REHEARING 

 Pursuant to Rule 219, SCACR, Respondent respectfully suggests that the Court of Appeals 

provide an en banc rehearing in this Appeal.  The basis for this suggestion is that this case involves 

a question of exceptional importance, as the assigned panel properly noted the limited precedent 

governing potential duties of care owed by engineers to third parties, and there is no precedent 

setting forth the duty of care owed by a CEIT services provider to a general contractor.  Further, 

as noted above, the ruling in this case potentially impacts the enforcement of regulations 

promulgated by the Board of Registration for Professional Engineers and Land Surveyors, and it 

also impacts the reliability and predictability of the Standard Specifications used by the S.C. 

Department of Transportation, potentially impacting both costs of construction and the safety of 

construction of public highway projects.  Accordingly, this case is one of exceptional importance, 

making a hearing before the full Court of Appeals prudent. 

CONCLUSION 

 It is clear that CEIT Services are separate and distinct from those services provided by an 

Engineer of Record who administered a contract in Tommy L. Griffin I.  Accordingly, that case is 

not and cannot be conclusive precedent for this Court in a determination of duty here.  This Court 
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is required to make a finding specifically as to whether a CEIT Services provider owes a duty to a 

General Contractor regarding the rigor employed by the CEIT Services provider in its inspection 

and testing of work.  To be clear, such a duty would constitute a clear conflict of interest with the 

CEIT provider’s duty to its clients, Horry County and SCDOT, and its implied duty for the safety 

of the general public.  There is no clear law governing this issue, and this Court must make a 

determination as a matter of law, just as the Trial Court properly did.  Finally, there can be no issue 

of fact as to compliance with duties, unless or until there is a finding of a duty.  Accordingly, 

Respondent’s Petition for Rehearing should be GRANTED.   

 
December 29, 2025    s/ C. Daniel Atkinson                                            

Michael B.T. Wilkes (S.C. Bar #6107) 
      mwilkes@wajlawfirm.com 
      C. Daniel Atkinson (S.C. Bar #72721) 

datkinson@wajlawfirm.com 
James Alexander Joyner (S.C. Bar #101771) 
ajoyner@wajlawfirm.com 
 
 WILKES ATKINSON & JOYNER, LLC 
127 Dunbar St., Suite 200 
Spartanburg, SC 29306 
Telephone: (864) 591-1113 
 
Attorneys for Respondent 
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The South Carolina Court of Appeals

Flatiron Constructors, Inc., Appellant, 

v. 

TranSystems Corporation, Respondent.

Appellate Case No. 2024-000171

ORDER

After careful consideration of the petition for rehearing, the court is unable to 
discover that any material fact or principle of law has been either overlooked or 
disregarded, and hence, there is no basis for granting a rehearing.  Accordingly, the 
petition for rehearing is denied.

J.

J.

J.

Columbia, South Carolina

cc:
Charles Daniel Atkinson, Esquire
James Alexander Joyner, Esquire
Michael B.T. Wilkes, Esquire
Kenneth Jay Anthony, Esquire
Robert Cimmino, Esquire
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Hanna Lee Blake, Esquire 
Carter B. Reid, Esquire 
Mason A. Goldsmith, Jr., Esquire 
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