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MR. LAKE: No further questions. Please answer any
questions defense counsel may have.

THE COURT: Yes, sir.

MR. HELMLY: Your Honor, 1°d like to reserve my
examination for Mr. Fishbein for my case in chief.

THE COURT: Yes, sir, you may.

MR. HELMLY: Thank you.

You may step down.

(THE WITNESS EXITS THE STAND.)

THE COURT: Call your next witness.

MR. LAKE: Your Honor, the plaintiffs would call
Constance Anastopoulo.

CONSTANCE ANASTOPOULO, BEING DULY

SWORN, TESTIFIES AS FOLLOWS:

CLERK: Please state your full name for the record.

WITNESS: Professor Constance Anastopoulo.

CLERK: Thank you. You may be seated.
VOIR DIRE EXAMINATION BY MR. LAKE:
A. Good afternoon.
Q- Do you mind providing a jury a little bit of your
educational background?
A. Certainly. Can you hear me, or should 1 wait for the
microphone? He"s going to...

THE COURT: We"re going to work on the microphone.

(A PAUSE.)

428




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

C. ANASTOPOULO - VOIR DIRE EXAMINATION BY MR. LAKE 264
THE COURT: We can start and hopefully it will pick
up.-
A. All right. So, I went to college at the University of
Virginia, where I majored in economics. | then went to
work for Prudential Insurance Company as a licensed broker.
I did that for four and a half years, and then 1 decided to
go to law school. So, I went to University of North
Carolina at Chapel Hill law school. 1 graduated in 1992.
I married my husband in 1993. Between that time, 1
received a grant from the Z. Smith Reynolds Foundation to
work and, and do research. 1 married my husband in 1993,
moved to South Carolina, and I"ve been here ever since.
I was licensed to practice law In South Carolina in
1994. 1 am a member of the South Carolina Bar; 1 am

licensed in all courts in the jurisdiction, iIn this

jurisdiction. I"ve appeared in front of circuilt court,
Court of Appeals, Supreme Court many times. 1 have argued
before the federal district court. | have argued before

the Fourth Circuit in Richmond. Almost exclusively my
practice was in the area of insurance law, particularly in
the area of bad faith, and so I practiced from "94 to 2007.
In 2007, I was invited by the Charleston School of Law
to teach insurance law, and so | took leave from my firm
and joined the faculty at the Charleston School of Law in

2007. 1 came In as an assistant professor. | obtained
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tenure in 2011. 1 was promoted to associate professor, and
since that time 1 have been promoted to full professor at
the Charleston School of Law, which is the highest rank in
academia. And so now I am a full professor at the
Charleston School of Law with tenure.

I teach almost every year, 1 think every year since
I"ve been there, insurance law, particularly focused on
South Carolina insurance law.

I write. In order to get tenure, you have to publish.
I publish exclusively about insurance law. [I"ve written
somewhere, fifteen to twenty different articles, law review
articles. 1 wrote an article about bad faith, and
particularly about how it is treated in all Ffifty states.
All of those articles are published. They have been
downloaded almost 5000 times.

In addition to that, 1 also teach lawyers insurance
law, and so 1| do several CLEs, several CLEs a year teaching
lawyers continuing legal education, primarily In the areas
of uninsured motorist, which Is what this claim is about,
uninsured motorist and bad faith.

In addition to teaching lawyers, | was actually
invited by the Chief Justice of the Supreme Court, Justice
Beatty, last year to teach the judges about South Carolina
insurance law. So, I actually came up to Columbia and was

a presenter at the South Carolina judicial conference.
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Several Supreme Court judges, Court of Appeals justices,
Circuit Court judges were there, and i1t was so well
received, they actually invited me back in June. So, 1
again came up to Columbia on June 2nd of this year to teach
judges and their clerks the same information, which was
about uninsured motorist claims, which again this case 1is
about, uninsured motorist claim, and issues related to, to
other stacking in South Carolina.

In addition to that, 1 have actually been invited to
teach insurance law at the University of California at LA,
at UCLA, which is a top fifteen law school. So, I will
take leave from Charleston School of law next year to teach
at UCLA and teach insurance law, which I*m, 1"m very
excited about.

Q- And so 1 assume with all of those, do you specialize
in bad faith in terms of providing expert testimony and
things of that sort, or just insurance as an entire body?
A. Insurance as an entire body. 1, I have been an expert
in both plaintiff®"s and defense cases, and 1 opine about
the conduct of the insurer in handling claims, whether they
deviated from standard insurance practices, whether they
deviate from South Carolina law, and particularly on the
issue of bad faith. That, that almost always arises when
you©re talking about a first-party claim or insured"s claim

against their carrier.
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Q- Okay, and have you ever had -- been qualified as an
expert?
A. All of the cases that | have been an expert in, and

there have been, gosh, since I"ve at the law school fifteen
years, they“ve actually all settled.

Q- Okay. All right. Do you believe that your testimony
today here will provide the jury with some information that
would -- and the court -- some information that will be
useful In terms of assisting them in their determination
today?

A. I, I do. |Insurance is -- one of the things I tell my
students is 1t"s actually kind of a different language when
we talk about insurance in terms of first party, third
party, bad faith, tortfeasor, and so 1 think 1t"s helpful
for a jury, as well as the court, in terms of breaking that
down into laymen®s terms.

Q- Okay .

MR. LAKE: Your Honor, at this time we choose to admit
Professor Anastopoulo as an expert in Insurance damages and
all things related to iInsurance.

THE COURT: What says the defense?

MR. HELMLY: No objection from defense, Your Honor.

THE COURT: She is so qualified.

MR. LAKE: Thank you.

DIRECT EXAMINATION BY MR. LAKE:
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Q- We"re going to walk through couple of things so the
Jury can understand exactly how certain claims are, are
connected and related. How are John Doe claims -- kind of
explain that process, how that works.

A. Sure. So, when you“re talking an uninsured motorist
claim, you"re talking about a driver who either is
operating a vehicle without permission, a thief who steals
your car, runs into you, and runs away from the car or
drives off. You don®"t know who hit you. You suffer
damages. Your car is, is wrecked, and as a result of that
you don"t know who that person is, and that"s called a John
Doe claim.

South Carolina insurance law, our state requires that
every person who has an automobile have two kinds of
coverage. One is liability, and that"s the coverage for
the people you hit. You run a red light and you run into
somebody. They bring an action against you as an insured
under your liability coverage. The other part that is
current mandatory coverage in South Carolina is called
uninsured motorist claim. Our legislature has decided that
it 1s so important that we protect our citizens from
uninsured drivers -- a driver that comes from another state
and hits a South Carolinian, a driver who"s a thief who"s
operating a vehicle without the permission of the owner --

that coverage is required. It"s mandatory. So, when you
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walk out of the insurance agent"s office with your policy,
you must have liability and you must have UM coverage.

All right, so everybody®s got coverage has UM coverage
because i1t"s so Important, and the minimum standard, the
minimum amounts in South Carolina is 25,000 per person,
50,000 per occurrence. So, what that means is if, if
there®s three people in the car, the iInsurer doesn"t pay
25, 25, 25. They pay 50 and then those three people have
to divide it. There®s only one person in the car, the
limit is 25. |If there"s two people iIn the car, it"s 25/25,
and then again iIf there"s more people in the car, It goes
to that occurrence limit, which the minimum coverage is
50,000, which i1t is In this case.

So, what happens i1s you®"re -- you had an accident.

The person has hit and run. You don®t know who did it, but
you suffered damages. Our statutes require, in order to
trigger the coverage under your uninsured motorist coverage
on your policy, you must file an action against John Doe in
order to establish liability because the insurer doesn"t
owe you a duty until you prove that somebody was at fault.
That"s the liability part of 1t. So, you have to, as Ms.
Jones and Ms. Thompson did, you have to bring an action
against John Doe. That"s what triggers the coverage. So,
that"s what happened in this case. They filed suit against

John Doe.
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Now, what does that mean with regard to Lyndon? As
I"ve listened to the testimony, they keep saying, well, the
judgment®s against John Doe. That doesn"t -- that"s not
our insured. Well, technically that is their insured
because they have a duty under the policy, as Mr. Fishbein
just read, that if there"s an uninsured motorist claim,
they have the right to defend that claim, and they have to
pay the damages associated with that claim if the plaintiff
proves liability.

In this case, liability was not an issue, and so when
Ms. Jones and Ms. Thompson filed suit, they properly served
it on Lyndon and Lyndon didn"t answer. The defendant has
thirty days -- iIn this case, the insurer -- thirty days to
answer. After that time, the window closes. They don"t
get to just do nothing, and when that window closes, then
the plaintiff here has the opportunity to move for a
default judgment, meaning they haven®t answered. We get to
keep moving forward, and that"s what happened here.

So, once they"re -- once the defense i1s in default,
then the proper step is to move for a damages hearing, and
you move for a damages hearing by asking the court to
address the damages so we can at least get a number that we
can submit to the insurer, and that"s exactly what happened
here.

(A PAUSE.)
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Q.- And 1 know you said the defendants in this particular
case did not appear on the record.

A. Right.

Q.- They did physically appear at hearings, correct?

A. Yeah. So, when you“re talking about lawsuits and
coming to court and appearing, there are rules and you have
to follow the rules. The lawyers have to follow the rules.
The court follows the rules. We have to have some
parameters about which we bring these actions, and so every
lawyer that represents anybody in court has to file a
notice of appearance -- 1 represent this plaintiff; 1
represent this defendant -- so that the court knows who is
properly there to argue the case. So, when you appear in
court, you have to file a notice of appearance so the court
is aware of that.

In this case, they didn"t answer. They were found to
be in default, and then the damages hearing was scheduled,
and then the attorney appeared at that hearing, but he
didn"t file a notice of appearance and asked for a
continuance. So, the judge, Judge Hood, allowed him to
continue. In fact, the plaintiffs consented to it.

Allowed them to appear -- I'm sorry, to get a continuance
to give them time to file that notice of appearance and to
properly make a motion for a continuance.

The damages hearing was rescheduled, and someone else
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appeared on behalf of Lyndon to defend the action or argue
about the damages in the case, but they still had not
followed the rules of the court. The judge had told them
they must file a notice of appearance. They failed to do
that. The judge said you can*t -- nobody can just walk in
the door and start arguing. You have to follow the rules.
They didn"t do that, so the judge let the damages hearing
proceed.

The judge determined that the damages in the case were
50,000 to Ms. Thompson, 50,000 to Ms. Jones. That"s the
order of the court. The defendant then -- iIn this case
Lyndon -- has an opportunity to say Your Honor, you got it
wrong. You fTile a motion to reconsider; you file what"s
called a remittitur. You say Judge, your number®s too
high. You got to lower that number, or you appeal it.

But again there®s a window that you can do that. They
didn"t do any of those things. And so you have one year to
file what"s called a 60 -- a 60(b) motion to say Your
Honor, there was -- there was fraud, there was a mistake,
there was something. On day 365, they filed a 60(b)
motion. And as you heard Mr. Fishbein read that order,
Judge Manning denied that motion and said you haven"t
produced any evidence to this motion, and so he denied it.

At that point, the window closes completely. That

judgment is a valid judgment and order of the court, and
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you don"t have the right to say, well, yeah, we kind of
showed up. We kind of don"t like the number. We"re not
going to pay it. That"s not South Carolina law. When that
order comes in, they can"t say, well, we didn"t do all the
things we were supposed to do. We didn"t -- we don"t have
a -- we don"t have a duty to defend that action, but we
don"t like that number, so we"re not going to pay it, and
that"s what happened here.

Q- And as it relates to -- is any of that conduct you
just described, is any of that conduct reasonable?

A. It is wholly unreasonable. It is unreasonable to have
a judgment that is a valid judgment that you failed to file
a proper notice of appearance, you failed to file a motion
for continuance, you failed to file any of the post-
judgment actions available to you, and six years later that
judgment still has not been paid. The insurer -- let me
back up.

When you enter a contract with an insurance company,
as Ms. Jones did here, both sides owe duties, right? The
insurer owes a duty to its insured, and primarily that duty
is based on we"re going to treat the insured with good
faith and fair dealing. We"re going to treat them fairly,
and the insured also owes a duty. Pay your premiums. Make
sure the coverage is valid. |If there"s a claim, file a

notice of claim. So, both sides owe duties.
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When one side breaches that duty, that"s called a
tort, and I teach torts, too, so that"s called a tort. And
so the contract creates both a duty within the contract but
it also creates a larger duty in tort, and that is that we

have to treat our iInsureds with good faith and fair
dealing. When they breach that duty because of
unreasonable action that causes damage to the plaintiff or
the insured here, that"s what creates the tort. And so,
again, their failure to pay the claim, their failure to pay
the judgment, their failure to negotiate in good faith.
Here, they offered, they made two offers to the plaintiffs
here below the minimum, below their medical records.

Q- What"s your opinion as to the reasonableness of making
an offer below the medical records?

A. My opinion is that it"s insincere, that it"s
unreasonable, and I would assert that it is willful,
wanton, reckless conduct to, to not negotiate in good faith
with the insured knowing what those medical records are and
making an offer such as that.

And, quite honestly, 1°ve been practicing thirty years
in this state. When you get an offer like that, It iIs --
it 1s so unreasonable that you don"t spend a lot of time
trying to negotiate from that point. Generally what
plaintiffs do is, is go ahead and file suit, which iIs what

happened in this case.
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Q.- There®s been some testimony that Ms. Jones had policy
limits of 25, 50, 25. Explain -- 1 think we kind of talked
about that. What does that mean in laymen®s terms?
A. So South Carolina, we have this funny way of referring
to policies: 25, 50, 25 or sometimes 100, 300, 100. That
just means 25,000 per person, 50,000 per occurrence. So as
I said, if there were ten people In Ms. Jones"s car, the
occurrence limit would be 50,000. So, that 50,000,
generally what happens is the insurer will pay that money
into the court and let the multiple plaintiffs decide how
to allocate that money, but they know what the damage limit
is. It"s 50,000 per occurrence.
Q.- Now, if she -- if Ms. Jones had limits to, I guess, 25
per person and 50 total in this particular accident, why is
she entitled to recover iIn excess of those policy limits?
A. Yes. So, I"ve heard a lot about the fact that -- a
lot of testimony on this issue of, well, we have a policy
limit. That"s all we have to pay. We have a policy limit.
Mr. Fishbein keeps referring to a statute. Again, 1 have
practiced law in this state for thirty years. That is an
incorrect and misrepresentation of the law iIn the state of
South Carolina. Our jurisprudence does not limit an
insurer”"s duty to pay exclusively or on the limits.

There i1s an exception to that, and here"s the

exception. We have case law in South Carolina dating back
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to 1933. There"s a case called Tyger River. Since 1933,
we have a ton of cases: Cock and Bull, Tadlock, Tremper,
Nichols. All of those cases stand for the proposition of
Tyger River. And Tyger River says, and I want to be sure
that 1 quote 1t exactly right. Tyger River says that: An
unreasonable refusal to settle subjects an insurer to tort
liability. That"s the first part. Second thing it says
is: An insurer is liable iIn tort for an amount of the
judgment in excess of the limits.

So, what that means is when an insurer has the ability
to come In and defend an action and they don"t do it, or
they don"t do it properly, or they fail to offer the
insured the limits when they have an opportunity to do
that, then they are liable for the excess judgment. So,
every time 1 hear them say, well, we don®"t have to pay it,
we have a limit, that simply is not consistent with South
Carolina law.

Q- And I think we heard Mr. Fishbein indicate that, you
know, he doesn"t practice law in South Carolina. That is
my understanding. Possibly doesn®"t know the law in South
Carolina.

A. He certainly is not quoting or representing the law of
South Carolina as our jurisprudence allows for an excess
judgment, and again this dates all the way back to 1933 to

the Tyger River case. And iIn that case, the iInsurance
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company -- the insured got an excess judgment against him,
and he gave i1t to the insurance company. They said, oh,
we"re just responsible for the limits. Not our problem,
and our court said no. When you have an opportunity to
settle a case within the limits and you don"t do it, you"re
liable for the excess judgment, and that"s what happened
here.

So, when, when Mr. Fishbein says, well, that®s against
John Doe, that®s what triggers their duty. That"s required
by Ms. Jones and Ms. Thompson to do that to trigger their
duty to pay, and they did that. And again, 1 think It"s a
misrepresentation for them to say we only have to pay our
limits. That"s not our law.
Q- And I know that Tyger River applies to third parties
and Nichols applies to First parties.
A That"s correct. Nichols i1s a First-party claim, an
insured"s claim. So, Nichols, he filed an action. The
insurer would not settle the case, and he got an excess
judgment, and Nichols says the same thing that Tyger River
said. If you have an opportunity, insurer, to settle
within the limits and you fail to do that, then you“re
liable for the excess judgment.
Q- And did you see any evidence other than that first
offer that was sent to, to Ms. Jones and Ms. Thompson?

Have you see any other offers from Jupiter -- sorry, either
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Jupiter or Lyndon to settle this case within the policy

limits?

A. No, and I, 1 reviewed all the pleadings. 1 reviewed
the correspondence. 1 reviewed the claim file. 1 reviewed
the emails. 1°ve reviewed, gosh, everything in this fTile,

and 1 haven®t seen anything that indicates that they made
an offer within the limits.

Q- And I don"t know if I asked you this initially, but
could you explain what a bodily injury claim is, a property
damage claim iIs so -- the jury doesn"t quite understand
what both of them are, what they signify.

A. Yeah. So, there"s, there®s two parts to an automobile
accident claim. One is the property damage. That"s your
car, to get your car fixed or in this case, their car was
totaled. Ms. Jones®s car was totaled. They"re really two
separate kinds of claims. 1It"s, 1It"s -- the property
damage always happens pretty quickly because you know.
Here"s the estimate to fix i1t, or the car"s totaled.

Here®"s a check. So, that"s a -- that"s a pretty fast thing
that happens.

The second part is bodily injury claim. What is --
what is the passenger and the insured, the driver in this
case, what bodily injury? That"s separate coverage, SO
again that"s 25, 50 in this case. 25,000, 50,000 per

occurrence in this case.
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That takes a little bit longer to, to resolve because
the insured, Jones and Thompson here, getting medical
treatment. And generally once you submit those medical
bills, there"s a process that happens. The claim filed
here is, i1s -- well, there"s a rule iIn iInsurance. |IT it"s
not in the claim file, i1t didn"t happen. If 1t"s not
written down, it didn"t happen. The claim file stops any
entries at a certain point, and then nothing else happened.
So, that"s the rule.
Q.- And we"re just talking about property damage claims.
Does South Carolina prescribe a deductible amount for
deductibles in this particular case?
A. Yes. So, we, we have a statute as well as the policy
here. So, we have a statute iIn South Carolina that says an
insurer can only charge, pursuant to the statute, can only
charge a $200 deductible on a UM claim, an uninsured
motorist claim. So, when I -- when I heard Ms. Jones
testify as she was asked, well, why didn"t you do this, why
didn"t you do that, why didn"t you notice, that"s not her
duty. Again, it"s the duty of the insurer to apply their
provisions of their policy In paying the insured. She"s
not a lawyer; she®s not an insurance person. She doesn"t
have a responsibility to apply the proper deductible to the
pavement. That"s the responsibility of the insurer. And,

and 1 would opine that their failure to apply their own --
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their own provision as well as the South Carolina statute
with regard to the deductible is willful, wanton, reckless
conduct and, and really it"s unconscionable.

Q- Would what you expect an adjustor or a vice president
of claims to at the minimum know what the statutory
deductible limit is in South Carolina?

A. Yes, 1 would expect that, and, and often times
insurers do audits of their own policies, their own claims
to make sure they get it right. You®ve heard, well, it"s a
-- It"s a -- 1t"s a mistake. We made a mistake, but there
IS supposed to be a process by which mistakes get caught.
Often time insurers audit. They have a review of the
claim. Again, none of those things happened because nobody
caught it, and iIt"s the insurer™s responsibility to do
that.

Q- Have you see any evidence of any audit on any files
from Lyndon in terms of discovery?

A. No, I haven™t seen any audits. |In fact, I think at
your deposition -- 1 read Mr. Fishbein®s deposition -- he
said he hadn"t even looked at the file.

Q- And what about have you seen any policies or claims
found in the files?

A. I believe you asked Mr. Fishbein in his deposition
about policies and procedures or claims, claims handling

manual. So, again, 1, I1"ve been doing this thirty years.
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I1"ve dealt with every iInsurer, every major insurer. I"ve
never, lI"ve never seen an insurer say we don"t have a
claims practice manual. We don"t have policies and
procedures. We don"t have guidelines. That iIs a deviation
from standard insurance practices. Insurers are required
to have a process, again, rules by which claims are
adjusted to ensure fairness, equity, process, that the
steps are followed.

Mr. Fishbein testified In his deposition we don"t have
those things. It"s on the TPA or the third-party adjustor.
The third-party adjustor is just an arm of the insurer.
They can®"t say that"s not our responsibility because they
hired that adjustor. They have a responsibility to hire
good adjusters or third-party adjusters and to oversee
them, to ensure that they"re doing it the way Lyndon®s
policies requires. And again, those don"t exist, so that
is a deviation from standard insurance practices, and I
think not having policies and procedures is willful,
wanton, reckless conduct.

Q.- So, 1t"s not reasonable. That would be fair? That"s
not reasonable conduct on their part not to have these
things.

A. It"s unreasonable, and again iIt"s not standard
practice In the iInsurance industry.

Q.- What about as it relates to requiring your insureds to
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file to recover damages?

A. So, to sort of understand what an insurer®s duty is,
one Is they have a responsibility to try and resolve
claims, and again to treat insureds fairly. When they
force an insured to file suit, and in this case they had to
file on the John Doe claim. Then they had to appear at a
damages hearing; they had to reappear at the second damages
hearing. They had to file the judgment. They had to file
an order to get the judgment paid. All of those things
are, are unreasonable to require someone to whom they owe a
duty to have to jump through so many hoops in order to get
paid what they"re owed under their own policy 1is
unreasonable, and again 1 think it"s willful, wanton,
reckless conduct.

Q- You were talking about -- talking about duties.
Explain to the jury what does that mean in relation to
duties that the insurer owes to their policyholder and
duties that the insurer -- duties between the, 1 guess, a
TPA and the carrier itself.

A. So, again, both sides when you enter an iInsurance
contract owe duties to each, and both of them are to treat
each other fairly and in good faith. The insurer has a
duty also to oversee their third-party adjustors, the
people that they hired to handle the claims to make sure

they“"re done properly, to make sure that the limits are
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properly addressed.

Here, the authority was 25,000 when the limit was 50.
They, they, they never authorized more money. And again as
Mr. Lake said yesterday, the, the third-party adjuster
Jupiter here was trying to, to wedge in all of the damages
into 25 because that was only the authority but yet the
limit was 50. So, they offered, 1 think he said, $25,025
to try and get it under that 25,000. That"s the insurer”s
duty, to make sure that the third-party adjustor knows the
limits, has the proper authority to resolve the claim, that
they oversee an audit, and make sure that the TPA is
following their practices and procedures, and none of that
happened here, which is unreasonable.

Q- And does South Carolina law consider or recognize when

offers are made below medical expenses in terms of what

type of terms need to be made to a -- to a -- to a
claimant?

A. I*m not sure I understand that.

Q- What is -- what is South Carolina®s view on offering

to settle claims In an amount less than the coverage?
A. Yeah. Again, so our legislature has promulgated what
is called an Unfair Claims Practices Act. There is no
private right of action in that act, meaning that the
plaintiff can"t say, well, you violated that act. You owe

me money. But what it is instructful is that our
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legislature said there are parameters we recognize as an
Unfair Claims Practice Act, right? One of the provisions
of that i1s making fair and reasonable offers on claims.
Offering below the medicals, again, it"s at worst, 1 don"t
know, insincere, unreasonable, and then to expect the

plaintiffs to have the responsibility to negotiate the

medicals is -- It"s, again, | think it"s unconscionable.
Q- So, South Carolina also recognizes it as improper,
correct?

A Yes.

Q- What are the things that you saw in this particular

case that would apply to what South Carolina has designated
as improper claims handling?

A. Well, not having policies and procedures or guidelines
in place would, would, would constitute improper claims
practices. As our act, 38-59-20, knowingly providing
misleading information with regard to coverage, telling her
her deductible®s 500 when it"s not, 1t"s 200, that"s a
provision of our improper claims.

Failing to acknowledge with reasonable promptness
pertinent communications. As you heard Ms. Jones say, she
called and called and called, left voicemail. Never got
responses to those. That"s improper.

Failing to adopt, implement reasonable standards for

investigation. They don"t have any. Mr. Fishbein said we
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don"t have any claims practice manual. We don"t do that.
We leave i1t to somebody else, but they, as the insurer, owe
that to the insureds.

Not attempting in good faith to effect prompt, fair,
equitable settlement, that goes to the issue of offering
below the medical records. Compelling policyholders to
institute suits to recover amounts reasonable -- reasonably
due and payable, again, we talked about that. They"ve had
to continue to try to even get the judgment paid, which is
a judgment, order of this court. Still haven™t paid that.
Offering to settle claims an amount otherwise less that
reasonable, well, again, that is unreasonable to offer
below the medicals.

So, those are just some of the provisions that 1 think
the conduct of the iInsurer rises to the level of

unreasonable and willful, wanton, reckless.

Q- And that was about six things we"re talking about.
A Yes.
Q- Six. Okay. Now, I notice we"re talking about the

amount of the medicals. Do you know what the legal
definition is subjectively objective?

A. I"ve never heard that term; in all the years 1"ve been
teaching insurance law, I"ve never heard objectively
subjective.

Q- Subjectively objective.
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A. Oh, subjectively objective. As Mr. Lipshultz sais
yesterday -- and he®s been in the insurance business fTifty
years -- to, to say that we send the medical bills out and
we have somebody else decide what they are without talking
to —- 1 think Mr. Fishbein said, well, she went to the
emergency room two times. We thought that was
unreasonable. They didn"t talk to Ms. Thompson about why
she had to go to the ER two times. They didn"t ask her
about 1t. They didn*"t talk to their doctors. To have this
objectively subjective or subjectively objective third
party alter the amount of the bills iIs unreasonable.

Q.- And why would you say that?

A. Again, they didn"t talk to the -- to the people who
got treated. The doctor -- they"re, they“re basically
stepping into the shoes of their care providers, their
doctors and saying, yeah, we didn"t think they needed that.
Yeah, we made a decision about that. That"s unreasonable.
Q.- Do we know whether the individuals that made this
determination were either doctors or adjusters, or do we
know who they were?

A. Don"t know who they were. Mr. Fishbein said, well,
sometimes they"re doctors. Sometimes they®re nurse
practitioners. Sometimes they“"re adjusters. 1 don"t think
he knows who they are.

Q.- Is that reasonable?
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A. That®s unreasonable.

Q- Explain Ms. Thompson®"s -- you®ve already explained Ms.
Jones was a policy holder, correct?

A. Correct.

Q- What, what relation does Ms. Thompson play as relates
to an uninsured motorist claim, bad-faith claim, how these
things should be handled.

A. Yeah. So, the, the -- we have a statute in South
Carolina called the Omnibus Statute, and that identifies
insureds under our statute, and those are the named
insureds, which Ms. Jones was, a resident spouse, resident
relative, a permissive user which is, you know, I loan you
my car to, to go to the store for me. That"s a permissive
user or a guest, which Is a passenger. Those are by
statutory definition an insured under the policy.

So, if Ms. Jones is iIn an accident and Ms. Thompson 1is
in the car, she®s a guest in the car; therefore, she®s an
insured. But she®s not just an insured under the statute.
She"s an insured under this policy.

As Mr. Fishbein just read, she®"s an insured under this
policy because she is a guest with the permission of the
owner/operator, Ms. Jones, iIn the car. So, she iIs an
insured under the statute, and she is an insured under this
policy, which gives her standing to bring this action.

Q- And when you say standing to bring this action, that
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means breach of -- breach of contract, bad faith?

A Yes.

Q- Even though she 1s not a main person on the policy per
se?

A. That, that"s right, and again 1 teach insurance law.

I teach these cases. | update all the new cases as they
come down. I am -- 1 am unaware of any requirement that a

bad-faith claim is limited to the named insured.

Q- And we"re talking about a summons and complaint. How
long do you typically have to respond to a summons and
complaint after service?

A. So once you file 1t, you have to serve it on the
defendant, and the defendant has thirty days to answer.
They can ask the court to expand that time. Your Honor, we
need to do this, that. Can we get an extension? And
typically that"s granted, very commonly, but they have
thirty days to answer.

Here they, they, they never answered. They never
answered the summons and complaint, which is the next step
is to move them to be in default, which they were.

Q- And to this date, have you ever seen an answer fTiled

in that particular case?

A. No.
Q- My understanding, there"s no evidence that they ever
filed a -- did you see any evidence of them filing a motion
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to continue as Judge Hood had ordered?

A. No.
Q- What does it mean for a judge to give you an order?
A. It means you®d better do it, that it -- It is —- an

order of the court and failure to do that subjects you to

contempt of court.

Q- And what does a contempt of court -- what does that
mean?
A. You can be held liable for civil fines, for criminal

fines because we have, again, we have to have a process.
And 1T the court makes an order, it has to be followed.
IT, if we didn"t have that process, then the legal system
would collapse.

Q- It appears from looking at -- 1"m going to show you a
couple of documents, what"s been marked as Plaintiffs”
Exhibit Number 4 -- it"s either 4 or 14, and | think it --
111 take you to the next page.

A Yes.

Q- And we"ll start, I guess, on -- right here on -- can
you say what date they actually received that summons and
complaint?

A. So, this is the claim notes from the claim for Ms.
Jones and Ms. Thompson, and the entry on February 1, 2018,
by Terry James, was, 1 think, is the, the supervisor of

Phil Levesque. Says: New lawsuit received.
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Q.- What does it impose upon Lyndon to do at that
particular moment upon receipt of that?

A. They are now on notice that a lawsuit has been filed.

So, they have responsibility to answer it, it they so

choose, or not to. If they answer it, they don"t defend
the claim, which is their right -- they can sit on their
hands and knees and do nothing -- they don"t have the

ability to say, yeah, we didn"t do anything, we didn"t
answer, we didn"t -- we didn"t properly appear at the
damages hearing, but we don®"t like the number, so we"re not
going to pay it. That"s unreasonable. They can"t do that.
They can®t have it both ways. They either have to answer
and, and argue about the damages or not, but they can"t
have 1t both ways.

Q.- And is that the law of South Carolina?

A. With regard to?

Q.- That they can just not appear, not do anything, and

then still be bound to the limits of just the policy

itself?
A. That is not our jurisprudence in South Carolina, no.
Q.- And then what"s the next action that you see after

that particular date?
A. Not til November 13th -- I"m sorry, after. There"s
nothing after that.

Q.- Let me show you.
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Oh, I"m sorry, 6/28.

C.
A.
Q. What, what ---
A Yeah.
Q -—- corresponds to that particular date?
A So, that is entered by Phil Levesque, who iIs the
adjuster, and he says:
Going through the file and came across suit
attached in file. Sent to defendant counsel
Randy Helmly new lawsuit claim.
Q- How would you describe that in terms of reasonableness
in what is reasonable to not do anything on that summons
and complaint for, I guess, a couple of months?
A. Yeah, for almost five months nothing was done. That"s
unreasonable and, and i1t"s, iIt"s, It"s more than
negligence. 1It"s gross negligence to have a lawsuit
sitting in your file and do nothing for almost five months.
The plaintiffs had the right to proceed, and ultimately
they did move for a default.
Q.- And is there any sense of time? | think you said we
have a -- plaintiffs have a right to proceed. Is there a
timeline or reasonable timeframe for, 1 guess, things move
along before the -- defendant to do something to in a
particular matter?
A. Well, they should file an answer iIn thirty days or ask

for an extension of time, and they failed to do that. And,
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and 1t was sent to their counsel, but I"ve never seen an

answer filed.

Q- And so what"s the next activity that occurred on that
case?
A. It"s 11/27/18: Emailed defense counsel RE claim status

our file claimants Jones, Thompson, and Mack. Am I reading
that right? Yeah.

Q- So, then we have another gap in time but where
nobody*s doing anything on the file.

A. Right. So, you have -- you have initially a four or
five gap between the time that the lawsuit®s received and
the time that they find it in the file and send it to their
counsel, and then you have another several month gap before
they emailed to find out what"s going on.

Q- And so is that unreasonable conduct?

A. No. Again, the iInsurer owes a duty to the insured to
timely resolve the claim. They can"t just do nothing.
That"s -- these huge gaps deviate from the standard
insurance practices, and they breach the duty of good faith
and fair dealing to treat the insured fairly.

Q- You just testified about standard practices. What do
you mean by that? Are there standard practices?

A. There are standard practices. So, there is an entity
called the National Association of Insurance Commissioners,

and that"s where, like, all these iInsurance executives and,
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and people get together, and they promulgate model
standards by which claims should be adjusted, should be
dealt with. And, and, quite honestly, South Carolina
basically kind of lifted those model rules and dropped them
into a statute, and that created our Improper Claims
Practice Act. So, lot of the things that 1 talked about
under our Improper Claims Practice Act are -- come from the
model rules promulgated by the insurance industry.

Q- And did you see any evidence that either Lyndon or

Jupiter were following these standards?

A No evidence, no.

Q- Have you seen any evidence that they had any sort of
standards?

A. No, and in fact, you asked Mr. Fishbein to provide any

policies, procedures, guidelines, standards, claims
practice manual, and he said we do not have them. And
again, in my thirty years of dealing with South Carolina
insurance law, it"s willful, wanton, reckless to not have
at least some standards with regard to policies and
procedures to adjust claims.

Q- And what"s the Importance of having these things as it
relates to adjusting claims?

A. Again, it"s to follow procedure, and it, it keeps the
insurer on track, i1t keeps the insured being treated fairly

because there"s, there"s a process and without a processes,
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it"s just willy-nilly, which is kind of what happened here.
Q- So, you®re finding just like Mr. Fishbein -- not Mr.
Fishbein, Mr. Lipshultz everybody®s just doing what they

want to do?

A Yes.
Q- It that reasonable?
A. That"s unreasonable, and again policies and

procedures, every insurer that 1°ve ever dealt with have
policies and procedures in place to adjust claims.
Q- And they also have audits, too, iIn terms of them

catching mistakes, correct?

A. Yes.
Q- Are those audits, are they materialized in, In written
form or some sort of form that allows -- there is the

entity, for everyone within that entity to know?

A. Yes. There"s usually a process for audits, that they
are, are done somewhat randomly, but there®s, again, a
process in place. Everybody®s got to follow rules.

There®s a process in place that files are audited to ensure
that they follow practices, policies, and procedures, to
ensure that the provisions of the policy have been
appropriately applied by the insurer, all of those things.
That didn"t happen here, and they don®"t seem to have an
audit system.

Q- You never saw any evidence of an audit system, right?

459




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

C. ANASTOPOULO - DIRECT EXAMINATION BY MR. LAKE 295

A. I"ve never seen anything to indicate their audit
process.
Q- And we"ve talked about the word reasonable and

unreasonable and things of that sort. Why is that such an
important word when it comes to these type of bad faith
actions?

A. Yeah. So, let me back up and just explain bad faith
because we hear this term. What does it mean? In South
Carolina, there is the tort of bad faith. What that means
is that the -- that, that one party owes a duty to another
party and when they breach that duty because they“re
unreasonable, that creates a breach of the duty, which
creates the tort, okay?

So In South Carolina, our standard for determining
whether or not bad faith has occurred is whether the
insurer acted reasonably or unreasonably, and that®s why
it"s so important to talk about whether the insurer is
reasonable. Our standard is simply a negligence standard:
were they careless, not careless? Reasonable,
unreasonable? That"s the standards in South Carolina.

Q- And how does that relate as it comes to damages?
A. So, when there®"s -- so, this case is interesting
because there®s really three buckets of damages iIn this
case. The first bucket is the judgment, right? So, Ms.

Jones and Ms. Thompson have a judgment for 50,000 apiece.
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It hasn"t been paid iIn a number of years. That judgment
collects interest, and 1 think Mr. Lake mentioned that it"s
about 25,000 apiece, so that bucket is the judgment, which
is the 50,000 plus the iInterest, which iIs maybe somewhere
around 75,000. So, that"s one bucket.

The second bucket here is the bad-faith claim. Was
the iInsurer reasonable in how they treated the insured or
were they unreasonable? That"s a separate tort damage. It
arises both out of the contract and in tort, and so that,
that is a separate claim with separate damages associated
with 1t for basically requiring these plaintiffs to spend
Six years to get money they"re owed.

The third bucket is a punitive damage award, and that
arises when the insurer iIs, IS -- acts iIn a way that rises
to a level of gross negligence or willful, wanton, reckless
conduct. And that bucket is a damage to publish the
insurer to say you can"t treat people like this. You can"t
do this again to somebody else. So, it"s both -- It"s
punitive iIn nature. It is to deter this insurer or any
other insurer from treating people the way they did in this
case.

Q- I notice something you said earlier. You said they“re
owed this money.
A. They*"re owed. They"re owed this money. They have a

judgment, yes.
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Q- And I"m assuming your, your opinion is they are owed
the entire amount of judgment plus the iInterest?
A. Yes. Again, pursuant to our laws in South Carolina,
if the iInsurer is unreasonable in settling the claim within
the policy limits and they force the insured to go and get
a judgment in excess of the policy limits, the iInsurer is
liable for that excess judgment.

MR. LAKE: Just another second.

(A PAUSE.)

THE COURT: More questions?

MR. LAKE: Yes, sir. Just one second. Just making
sure.

(A PAUSE.)
Q- Just kind of wrapping it up, in your professional
opinion, has Lyndon acted reasonably?
A No.
Q- Have you ever seen an insurance company without

policies and procedures?

A. No.

Q- Without claims manuals?

A. No.

Q- Without any concrete knowledge of industry standards?
A. No.

Q. Why are all these things important?

A. Again, 1t ensures that the treatment of the insureds,
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Ms. Jones and Ms. Thompson and other insureds under their
policies, are treated fairly because there®s a process in
place that requires them to follow rules. This insurer
doesn®t seem to follow any rules, including an order from
the court, an order from the judge to, to file a notice of
appearance, to file motion to, to continue, and, and so
again | think that rises to the level of willful, wanton,
reckless contact.
Q- And have all your opinions been to a reasonable degree
of professional certainty as to whether Lyndon acted
reasonable or unreasonable in the handling of this claim
involving both Ms. Jones and Ms. Thompson?
A Yes.
Q- And i1s there any other conduct that we have not
discussed so far as relates to Lyndon or Jupiter®s conduct
that you would consider unreasonable?
A. Well, Mr. Fishbein testified that he had -- he had not
seen the judgment. He hadn®t seen your demand for payment
of the judgment in fifteen days. So, when a party, whether
it"s the iInsurer or whether it"s the plaintiffs iIn this
case, are represented by counsel, the other attorney cannot
communicate directly with them. They have to go through
the attorney. Again, It"s a process.

So, when, when Mr. Lake sends it to their counsel,

that"s all he can do. He can"t send it directly to the
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insurer because he iIs not permitted to contact or
communicate directly was a represented party. They"re
represented. The plaintiffs are represented, just like Mr.
Helmly cannot call the plaintiffs in this case. So, when
he said, well, 1"ve never seen it, that, that just doesn"t
ring true.

Q- And as it relates to Jupiter, is Lyndon responsible
for all the conduct of Jupiter?

A. Yes. They are their agent. They are responsible.
They have a contractual relationship, so whatever
carelessness, recklessness conduct of Jupiter is imputed to
the principle here, which 1s Lyndon.

Q- And when you say imputed, just in laymen®s terms, what
does that mean?

A. That means that whatever they do means that Lyndon did
it, too.

Q- Okay .

MR. LAKE: No further questions. Please answer any
questions counsel has.

THE COURT: Ladies and gentlemen, we will break now
for lunch; we"ll take one hour for lunch. Please do not
discuss the case.

(THE JURY EXITS AT 1:00 PM.)

THE COURT: We will be in recess until 2 o"clock.

(OFF THE RECORD.)
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THE COURT: Anything before we proceed?

MR. LAKE: Nothing from the plaintiff, Your Honor?

MR. HELMLY: Nothing, Your Honor.

THE COURT: Yes, and 1 think waiting for a juror to
come back.

(A PAUSE.)

THE COURT: Bring them on.

(THE JURY ENTERS AT 2:06 PM.)

THE COURT: All right, cross-examination.

MR. HELMLY: Thank you, Your Honor.
CROSS-EXAMINATION BY MR. HELMLY:
Q- Good afternoon, Professor. How are you?
A. Good. Thank you.
Q- In your prior testimony, you explained to the jury
about Tyger River. You know, that"s a term that we use,
we"re familiar with. Can you -- what the -- what are the
typical mechanics of, say, a -- | guess when we talk about
a Tyger River demand, you know, that process and how that

typically carries out In your experience?

A. Not sure I understand the question.
Q. You know what a Tyger River demand is, right? | mean.
A. We don"t call it demand. We call it an offer of

settlement. So, the plaintiff make an offer of settlement.
Q- Okay .

A. To settle the case.
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Q.- A Tyger River offer of settlement then, how does that
typically work?

A Yeah. So, the plaintiff generally makes offer of
settlement, and there iIs a negotiation back and forth, and
the objective of the insurer it to try to settle the policy
or the claim within the policy limits, if that"s a
reasonable thing to do. Liability Is not an issue in this
case, so it —- It"s just a question of damages and trying
to, to come to that number.

IT the insurer acts unreasonably in not settling the
case within the policy limits, the insured -- insureds, |
should say -- then proceed to suit, file suit, get an
excess judgment, and the failure of the insurer to settle
within the policy limits when 1t was a reasonable thing to
do exposes the iInsurer to the excess judgment.

Q- Is, is that process -- do you believe that process is
the same for a uninsured motorist claim?

A Yes.

Q. Okay. There®"s no distinction between a, a Tyger
River, which contemplates a third-party claim, and an
uninsured motorist claim, which is a first-party claim?

A. Well, as 1 mentioned, there are several cases that
apply, including Nichols, which is a first-party claim, and
SO Nichols stands for the same proposition. The plaintiff

in that case could not get the insurer to settle. Went to
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suit. Got an excess judgment, and the court held that the
insurer was responsible for the excessive judgment iIn
failing to settle the claim within the policy limits, and
that was a first-party claim insured.

Q- Did they get -- did they get an excess judgment, or
did they simply get a judgment and then were entitled to
damages on top of that?

A. They were ---

Q- Or compensatory and, and punitive damages on top of
that?

A. Yes, they were entitled to consequential damages,
yeah.

Q- Isn*t one of the linchpins of, I guess, this case law

the opportunity to settle within policy limits?

A. Yes, if the -- 1f 1t"s a reasonable thing to do, the
insurer has an opportunity to settle within policy limits.
Q- Based on the demands or offers of settlement that were
submitted in this case, do, do you agree, do you not agree
that they were never given the opportunity for that
settlement, given that all of the demands were above policy
limits?

A. Not at all. The, the plaintiff has an opportunity to,
to start the negotiation at whatever number they feel 1is
reasonable. And, in fact, the court found that their

claims were 50 -- were valued at 50,000 apiece.
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Q. But ---

A. So, the plaintiff has an opportunity to start the
negotiation, and, and Mr. Lake initiated that by making an
offer of settlement. The offer of settlement allows the
insurer to do three things. It can reject it, they can
accept it, or they can counter. Here they countered below
medicals. 1t, it was a wholly unreasonable counter, and it
really left the plaintiffs here no option but to file suit
to proceed to get this thing resolved.

Q- So, when you -- so, is it your contention that if the
carrier or third-party administrator, when they get
someone®s medical package, that they have to take those

medicals on face value, and it"s unreasonable to undertake

a review and then make a -- make a offer based on their
review?
A. It depends on the review. So, I, 1 think here they

sent it out to some third party who said, yeah, she went to
the emergency room twice. We don"t think that"s right.
They didn"t speak to her. They didn"t speak to their
doctors. That"s unreasonable.

Q- How -- that offer came in with a demand package from
Mr. Lake and, therefore, they can®t speak to her. They can
only look at the medical records and then evaluate,
correct?

A. They can absolutely speak to her through her attorney,
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yeah. They"re represented by as counsel, and they have an
opportunity to talk to their attorney about discussing that
review of the records.

Q. You"ve mentioned on several occasions and Mr.
Lipshultz mentioned on several occasions that, hey, we"re
making an offer. 1It"s way up there. We"re just getting --
we"re getting the negotiations started, and that"s plural
and that suggests it contemplates some sort of back and
forth. They didn"t make any sort of counter to the
original offer, correct?

A Who? Who didn®"t make a counter to the original offer?
Q- The plaintiffs.

A They made an offer.

Q- They made an offer and then ---

A Yeah.

Q- -—- the offer they received from the carrier was below
what they wanted, and so they did not -- they choose not to
make a counteroffer, correct?

A. Well, I"m, I"m not sure they have to make a
counteroffer when, when the response to their offer of
settlement is, Is so out far of the range of what"s
reasonable. You know, to spend six months negotiation --
negotiating with an insurer who says we“re not even going
to pay your medicals, good luck, I think they took the

appropriate step and that was to go ahead and file suit and
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let the court decide what the damages are.

Q- When you say six months, you®"re, you®re attaching a
long timeframe, but they had to complete their treatment
before they could submit a medical package, correct?

A Yes.

Q- So, there"s, there"s actually some -- a timeframe
built into, correct?

A.  Correct.

Q- Okay. So, they get the rental car promptly, pay the
property damage promptly, they submit the MedPays promptly,
and then from, from, you know -- or excuse me, after they
pay the property damage, there®s a period of time where
there®s waiting for them to finish their treatment. So,
the six months i1s, is inconsequential, correct?

A. That, that"s not the six months to which 1 am
referring. 1°m saying the file -- they, they send a demand
package. They make an offer of settlement. The insurer
responds with what in essence is kind of a ridiculous offer

below medicals. Then ---

Q- Have you reviewed the medicals? Have you seen the
medicals?
A. I think 1 have, yes.

Q- But did you -- so, you"re familiar with all the
medicals, and so did you review them and, and per your

review, you found nothing iIn those medicals that, that
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could be contested or questioned? The number of
treatments, the reasonableness of certain treatments?

A. That®"s not my job. 1°m not a doctor. 1 don"t review
medical records to determine the reason, whether there is
appropriate care or necessary care. That"s not my job.
That"s their doctors®™ job, and they followed their doctors®
instructions with regard to getting treatment. So, that"s
absolutely outside of the purview of what 1 do.

Q- But i1f there"s something in there that"s questionable
that leads them to believe that we, we might not should
consider this, then, then i1t"s reasonable for them to take
something like that in consideration.

A. I*m not sure I understand the question. That they
consider, they being the insurer, says we don"t like the

fact that you went to the ER twice? We get to take that

out?
Q- Whatever the case may be based on the injuries
sustained. What you®re saying is that -- your, your

testimony is that they can never offer below the medicals?
A. I"m not sure | said that. 1 said what they offered
was unreasonable given what the medicals were.

Q.- But ---

A. It would be -- I mean, 1 guess there could be a
scenario where a person said, well, 1 have to go to

Switzerland to get treatment. That, that might be
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unreasonable, but that®"s not what happened here. They
followed their doctors®™ instructions, were transported to
the hospital, so.

Q- Again, they didn"t -- they didn"t look at i1t and say,
well, we want this or make a counteroffer. Did they ever
make an offer to say pay me the limits of the policy?

A. There was never an offer made by the iInsurer that was
reasonable, and they never offered the limits either.
There"s nothing in the file, and as | said earlier, the
rule 1s if 1t"s not in the claim notes, i1t didn"t happen.
So, there®s nothing in the file to indicate that the
insurer made an offer to settle for the balance of the --
of the per occurrence limit, which was, 1 guess, 42,000.
So, they, they, they don"t have to negotiate against
themselves, no.

Q- By that same token, does the carrier have to negotiate
against themselves?

A. No, but they have to be reasonable and treat the

plaintiffs fairly, and they just didn"t do that in this

case.
Q. Based on one offer.
A. A ridiculous offer, quite frankly, so far below the

medicals, it"s unreasonable for them to continue

negotiating with an insurer who"s not taking their medicals
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Q- A third ---
A. --— appropriately.
Q- A third claimant accepted. 1 mean, is that not some,

some evidence i1t"s reasonable? Somebody thought it was
reasonable.

A. Mr. Mack was unrepresented, and it would be my
contention that the insurer took complete advantage of his
need to get -- to get paid. They saild you®"re responsible
for negotiating this. Here"s what we"re offering, and he
took 1t. So, I"m not sure he understood his rights, so I
don"t think you can compare him to these two plaintiffs.

Q- Ms. Jones testified yesterday that even the night
before the damages hearing, if the limits were offered, she

wouldn®t have accepted at that point. Do you ---

A. Is that a question?

Q- -—- recall that testimony?

A. I, 1 don"t think she said wouldn®t have accepted it,
and 1t, 1t, It -- what matters here is the court®s already

determined that the value of the claim, the damages, are
50,000 per person. So, to go behind the judge and say,
well, the judge was wrong, she should have taken the -- the
judge has decided the damages in this case.

Q- At what point does the carrier get to assert the
limits of the policy?

A. I*m not sure I understand the question.
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Q- In other words, when, when do the limits apply? So,
they always -- your content, your testimony is that any
time there"s an award above the limits and 1t"s reduced to
a judgment, that regardless of what the policy says,
they"re obligated to pay it.

A. No, that®"s not what I said at all.

Q- Okay, I want to be clear because that®s what 1t sounds
like.

A. That®s not what 1 said at all. The law In South
Carolina is i1f the insurer is unreasonable iIn settling
within the policy limits and they force the plaintiff to go
and get a judgment, and that judgment is in excess of the
policy limits, then the insurer iIs responsible. Not just
go get a judgment. That"s not what 1 said.

Q- And that"s iIn every case? That"s, that"s third-party
cases and in First-party cases?

A. That®"s what Tyger Rivers and Nichols both say. Tyger

Rivers, third party. Nichols iIs First party.

Q- May 1 -- this iIs a -- show you this. Tell me what
that is.

A. It is a copy of a statute, 38-77-150.

Q- Okay .

MR. HELMLY: And do you want to see this, Dietrich?
MR. LAKE: No. You"re fine.

Q- What"s the -- what®"s the title of that statute?
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A. Uninsured Motorist Provision: Defense of Action by

Insurer Subrogation Assignment of Benefits.

Q- Clear as a bell. Can you read the section that I

highlighted for you?

A. Subsection A: No automobile insurance policy
or contract may be issued or delivered unless it
contains a provision by endorsement or otherwise,
herein referred to as the uninsured motorist
provision, undertaking to pay the insured all
sums which he is legally entitled to recover as
damages from the owner operator of an uninsured
motor vehicle within limits which may be not less

than the requirements under 38-77-140.

Q- So, what does legally entitled to recover mean to you?
A. The iInsurer has an opportunity to settle within the
policy limits. That"s what it means to me. |If the insurer

fails to do that and it"s a reasonable thing to do, it
exposes the insurer to the excess judgment. That"s our
law; that"s our jurisprudence in South Carolina.

Q. Are you familiar with the Conley case?

A No.

Q- Where the court recently decided that legally entitled
to recover means has obtained a judgment from the court.

A. Okay .

Q- And, and, and so does this statute not mean that they
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can go get a judgment, but the statute and the policy which
mirrors the statute simply says the carrier is only
responsible to pay up to the limits?

A. well, well, first of all, that"s not what the policy

says. It doesn™t mirror the statute. Mr. Fishbein read
the statute with regard -- 1 mean, the policy with regard
to uninsured motorists. It says in the policy we will pay

all sums which we are legally obligated to pay. That"s the

court ordered part of it.

(A PAUSE.)
Q- I*m just going to ask you to read that first section,
Insuring Agreement Uninsured Motorist Coverage. 1 think

that"s the section you"re referring to.

A. Mr. Fishbein already read it. You want me to read it
again?

Q. Please do.

A. Insuring Agreement, Uninsured Motorist Coverage.

IT you pay us the premium when due for this
coverage, we will pay for damages an insured
person is legally entitled to recover from the
owner or operator of an uninsured motor vehicle
because of bodily injury or property damage
sustained by an insured person caused by an
accident arising out of the ownership,

maintenance, or use of an uninsured motor
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vehicle.

Q- 111 ask you to flip over to under that same section

beginning at Limit of Liability.

A. Limit of Liability. The limit of uninsured
motorist bodily injury liability or uninsured
motorist property damage liability shown in the
schedule or in the declaration is the most we
will pay regardless of the number of injured
persons, claims made, vehicle premium shown in
the declaration, vehicles involved iIn the
accident, or premiums paid.

Q- So, does that not suggest that there®s a limitation to

what they"re entitle -- obligated to pay under the -- under

the policy?

A. There is a limit. However, when the iInsurer -- again,

South Carolina law is clear on this. When the insurer

fails to settle the claim within the policy limits and It"s

a reasonable thing to do, then they are liable for the

excess, Including an excess over the limit. The insurer

can"t have it both ways here. They can"t say we"re not
going to show up, we"re not going to answer the complaint,
we"re not going to address the damages, and whatever the
judgment is, we still get to apply our limits. That is not
jurisprudence in South Carolina.

Q- At the point where Ms. Jones says on June the 5th, the
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night before the damages hearing, when she said, you know,
she said that that at point, she wouldn"t even have
accepted an offer for her limits, I mean, does that not
have an impact on what the carrier”s obligation is after
that?

A. I don"t see how those two things are related, no. You
didn"t offer. You"re saying today, six years later, well,
if we have made an offer, would you have taken it. 1 don"t
see how those two things are related.

Q- Is there anything that you"ve reviewed where the
plaintiffs said to Lyndon pay us the policies?

A. Again, that®s not the process. 1It, it -- the
plaintiff makes an offer of settlement, and the insurer has
the ability to respond to that. Here they made an offer
that, again, was, was so low that the reasonable thing to
do was to go ahead and, and, and file suit and let the

court determine what the damages are because they were so

far apart.

Q- You, you practiced law at one point, right?
A. I still practice law.

Q- You still practice?

A. I am a licensed attorney in the --—-

Q. Are you ---
A. -—- state of South Carolina.

Q- --- still with the Anastopoulo firm?
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A. I am of counsel, my husband®s firm.

Q- So, you®re familiar with the -- with the ten-page
demand letters that, that your firm generates for, for

policy limits demands.

A. I, I you don"t write demand -- I haven"t seen the
demand letters. I1"m of counsel, so I don"t see those
letters. 1I™m, 1™m not familiar with that.

Q- You®"re not familiar with those letters. Have you ever

prepared a Tyger River letter and sent it to an Insurance
company?

A Yes.

Q- What would your typical letters say?

A. My clients make an offer of settlement. There is a
time limit associated with it, and 1 think In addition I
say pursuant to Tyger River, 1T the insurer does not
reasonably respond within the time limit, that they could
be held liable for the excess judgment. That we will
proceed to suit and will be liable for the excess judgment.
Q- So, nowhere in those letters it says pay us the policy
limits, using those specific terms policy limits, or else
we" 1l proceed to an excess judgment. Does it use the term
policy limits?

A. Gosh, I, 1 haven™t written a demand letter iIn more
than fifteen years. 1°ve been at the law school, so I™m,

I"m not writing demand letters, but to my recollection,
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it"s as | said.

Q- Professor, you know that every, every offer of
settlement generally instead of just saying a number above
the known policy limits -- $65,000 per person in this case

-— 1s not typically found in, in those types of letters.

A. I don"t know that to be true.

Q- I think some of the demand letters from your firm were
recently under scrutiny in the Court of Appeals. Is that
accurate?

A. It is not my firm. You“"re misstating ---

Q. Excuse me.

A. --- that.

Q- I apologize.

A Yes.

Q- And those are -- those are demand letters demanding

policy limits. Are you familiar with those?

A. They"re offers of settlement.

Q- Do they ---

A. I*m not familiar with them because I haven*t -- 1
haven®t been in the practice for fifteen years. 17ve been
teaching at the law school, so I"m not -- you"re asking me
Q.- Do y"all talk about Tyger River offers of settlement
at, at the law school?

A. When 1 teach iInsurance, absolutely.
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Q- So, you just -- the, the word demand is not something
that -- or policy limits is, Is something that®s commonly

used In, iIn these types of situations?

A. I*m not sure | understand the question. 1Is the word
demand?

Q.- Demand or -- what you"re saying is that they"re offers
of settlement, and the words -- you just don"t know if the

words policy limits are typically used?

A. I haven™t seen every offer of settlement in the state
of South Carolina. So, I don"t know what"s typically used.
When 1 teach i1t, 1 talk about offer of settlement because I

think demand misrepresents what is it, and, and it sounds
very final. Offer of settlement iIs exactly that: it is an
offer to settle the case. And again, the insurer has the
ability to reject, accept, or counteroffer that.

Q.- Well, what 1T every single offer of settlement that is
received is above the policy limits? They“"re not required
to pay amounts above the policy limits iIn just a
negotiation process, correct?

A. No. I never said they were required to pay above the
policy limits. There is a limit that is applicable. 1
don"t disagree with that. Where the excess becomes the
responsibility of the insurer is when the insurer has an
opportunity to settle within the policy limits and

unreasonably doesn"t do that.
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Q- That opportunity has to be presented by the

plaintiffs, though, correct?

A. I don"t know that to be true. 1 haven®t seen that in

the case law.

Q- Well, how does that -- again, you said they don"t have

to negotiate against themselves. So, 1"m going to refer

you back to Plaintiffs®™ Exhibit 9 and, and this is the --

we"ve established that it"s your opinion that those offers

are low, but could you just read the paragraph for me?

A. Mr. Lake, we reviewed your demand for Tasha Jones
and Shaniqua Thompson. Their medical bills went
through an audit. We can make an offer of 7500
for Tasha Jones and 8660 for Shaniqua Thompson.
We look forward to resolving this matter. Please

contact me after you®ve relayed this to your

clients.
Q- That doesn™"t say this i1s it. 1It"s all we"ve ever
going to offer. That doesn"t say don"t ever -- you know,
take 1t or leave 1t. | mean, does that -- does that letter

sound like 1t"s some rude letter saying that"s all we"re
ever going to offer? That"s a pretty open-ended letter

just to suggest that, hey, here"s our offer. Reach back
out to us.

A. But again, as I%ve said, the offers are so

unreasonable that to spend time negotiating with an insurer
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who says we"re not even going to offer your medical bill is
wasting their time to get this claim resolved, and here we
are six years later. They still haven®t paid anything.

Q- Well, it took them -- after that letter was sent, they
didn*t file a lawsuit for another three or four months. |
mean, at no point in time, could they have simply said we
think that"s unreasonable? Pay us the limits. Did that
happen?

A. I, I don"t know that that -- 1 don"t think that
happened, but 1 don"t think they"re required to do that.
They don"t have to say, oh, well, we"re going to keep
negotiating. They can proceed to suit, which is exactly
what they did. That iIs standard practice.

Q- And, and likewise there®s -- there is no obligation
for the carrier to just pony up the limits right out of the
gate. 1 mean, Mr. Lipshultz said to himself -- said
himselT yesterday never make your best offer first.

A. I didn"t say they have to settle for the policy
limits. 1 said they have to settle within the policy
limits. That gives them all the room from 50,000 down to
whatever that number is reasonable. 1 think Mr. Mack took
8800 of that. That left 4200 within the policy limits.
Never offered that to the plaintiffs here.

Q- I believe there was a -- during Mr. Fishbeiln®s

testimony, there was an exchange between he and Mr. Lake
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where he said otherwise.

A. Again -—-

Q- It proceeded ---

A. -—— 1Ff 1It"s not In the notes, it didn*"t happen. Claim
notes require constant documentation. |If it"s not in the
notes -- he can say anything right now, but it"s not

reflected in the claim notes and, therefore, according to
insurance practices, it didn"t happen.

Q- IT the -- if they had made that original offer and
then suit was filed, and you"re saying that offer was
unreasonable, the initial offer of 7500 and $8500, and, and
participated in the John Doe action and there was an excess
judgment at that point, what would they be responsible for?
A. IT they -- 1If they made the offers that they made
which were unreasonable, right?

Q- Right.

A. Again, what makes the insurer liable for the excess is
the unreasonable action in not settling within the policy
limits. |If, if the offers are unreasonable, that"s what
triggers their liability or exposure, 1 guess is the right
word, to the excess judgment.

Q. When did the plaintiffs say to them we are willing to
settle within the policy limits?

A. I*m not sure they have a responsibility to do that.

MR. HELMLY: Beg the court®s indulgence.
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(A PAUSE.)

MR. HELMLY: Thank you, Professor Anastopoulo. Safe
travels and best of luck in La La Land.

WITNESS: Thank you.

MR. HELMLY: No more questions.

THE COURT: Any redirect?

MR. LAKE: No, Your Honor.

THE COURT: Thank you. You may step down.

WITNESS: May 1 be excused, Your Honor?

THE COURT: Yes, you may be excused.

(THE WITNESS EXITS THE STAND.)

THE COURT: And, ladies and gentlemen, we will have
you go to the jury room for another break. Please do not
discuss the case.

(THE JURY EXITS AT 2:36 PM.)

THE COURT: I have a status conference in another
case. We"ll take a break with you all.

MR. HELMLY: Thank you, Judge.

(OFF THE RECORD.)

THE COURT: Are there any additional witnesses for the
plaintiff?

MR. LAKE: No, Your Honor.

THE COURT: Plaintiff rests.

Any motions by the defense or the plaintiff?

MR. HELMLY: Yes, Your Honor.
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THE COURT: First by the plaintiff.

MR. HELMLY: Oh. 1I"m sorry.

MR. LAKE: Thank you, Your Honor. The plaintiffs
would make a motion for a directed verdict. We contend
there are no genuine issues of material fact as relates to
the breach of contract. There®s been two -- testimony from
two experts. 1 don"t think there will be any other experts
that will be testifying that the conduct of Lyndon and/or
Jupiter was not unreasonable. So as a matter of law, Your
Honor, 1 think we*d ask that you direct a verdict in the
plaintiffs® favor as relates to the violation of breach of
contract and move this issue forward as relates to damages
or as to the tort and as well punitive damages.

THE COURT: Yes, sir.

MR. HELMLY: Your Honor, 1 certainly think that there
iIs a -- as particularly with the breach of contract, I
believe that Jones testified that she did not -- 1 mean,
excuse me, Ms. Thompson did not enter into a contract with,
with Lyndon for a policy. She"s not a party to the
contract. She doesn"t have privy contract.

Established case law says a, a not-named insured 1is
not considered a party to the contract for the purposes of
a breach of contract claim, or a -- satisfying the first
element of bad faith requires a mutually, mutu -- excuse

me, getting my tongue tied here -- mutually binding
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contract between the carrier and the insured, and that,
that doesn"t exist here.

And certainly, Judge, the Nichols case is -- while 1t
talks about a first-party bad-faith claim in the context of
insured, Nichols i1s dealing with the named insured. Named
insured has been ferreted out by case law, and while it may
seem like a, a unjust result, that"s what our -- that"s
what our courts have continued to hold.

THE COURT: Judge Hood"s order, 1 believe, is iIn --
order is in evidence?

MR. LAKE: Yes, sir. There are two versions, and 1
think the -- definitely one of them.

THE COURT: 1 want the one that was on the -- filed as

a matter of record.

MR. LAKE: 1 think it would be Exhibit Number 2, I
believe.
(A PAUSE.)

THE COURT: All right, based on the testimony,
including the admissions by Mr. Fishbein during his
testimony, the order of judgment by Judge Hood, and the
clear testimony in the record that an iInsurance contract
was entered into, that the defendant has breached that
contract in failing to pay pursuant to the contract. So, |
direct a verdict in plaintiffs® favor, each plaintiff™s

favor against the insurance company Lyndon for a breach of
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contract.

Anything else from the plaintiff?

MR. LAKE: Nothing else from the plaintiffs, Your
Honor, other than the fact that we would rest and move
forward. | don"t know if the defendants intend to call
someone else in.

MR. HELMLY: No, Your Honor, the defense is going to
rest and stand on Mr. Fishbein®s prior testimony.

THE COURT: All right. Then requested jury charges.

MR. LAKE: 1"ve provided -- 1 don"t know what I did
with my copy, but I provided some on Monday, the jury
charges. Some of them might not be applicable now in light
of the court®s ruling. | provided a hard copy on Monday.

THE COURT: We use standard charges where applicable,
applicable, and not Judge ---

MR. LAKE: Yes, sir.

THE COURT: --- Ralph King Anderson®s charges.

MR. LAKE: Yes, sir.

THE COURT: Most of yours cited Judge King Anderson,
Ralph King Anderson, and there are standards that cover
most of the basic stuff that he has. We have the
additional issue in this case of jury charge on the bad
faith refusal to pay.

MR. LAKE: Your Honor, 1 don"t think the court has

addressed at least one of the charges 1 had asked for, a
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spoliation charge in light of the fact there were a number
of records that were missing. 1 think we had two experts
that testified there should have been records that would
have come post January 21st of 2019. And so, therefore,
we"re asking that this court charge on the issue of
spoliation as well.

MR. HELMLY: 1 don"t...

THE COURT: Yes, sir.

MR. HELMLY: 1 don"t believe it"s been established
that they actually exist, Your Honor. There®"s a -- there"s
a suggestion that they should be there and they are not,
but I don"t believe that"s been...

THE COURT: I agree with the defense. There®s no
testimony that records existed, and the plaintiffs”
position is that there are no policy, procedures, or
records, business things that should exist in a reasonable
claim file or claim records. So, I"m not charging that.

MR. HELMLY: And, Your Honor, I, 1 had a directed
verdict motion if the court is inclined to hear it.

THE COURT: Yes, sir.

MR. HELMLY: Make a motion on directed verdict for bad
faith. And 1 think the testimony establishes i1t was bad
faith refusal to settle. The testimony establishes that.
The defense never had -- was never presented with an

opportunity to pay the policy limits. Every demand issued
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was in excess of policy limits. Ms. Jones testified that
as of June 5, 2019, she wouldn"t have accepted the limits
anyway. So, they were never given a chance to -- never
given an opportunity to settle.

And there®"s a case on point, Founders Insurance
Company v. Richard Ruth's Bar And Grill, iInterestingly
enough that contemplates a demand from the Anastopoulo Law
Firm that includes a demand for a payment of policy limits.
And In this case, the terms of the demand that were issued
and then what proceeded afterwards presented -- established
that there was never an opportunity for them to settle and,
therefore, even -- 1 think this term In this case was even
iT there was bad faith in the processing of the claim,
there can be no bad faith 1f a carrier®s never given the
opportunity to settle. | have some copies of that case,
Judge.

THE COURT: Yes, sir. Let me see it.

(A PAUSE.)

THE COURT: All right. Well, you"ve argued it, and
we" 1l hear the response.

Response.

MR. LAKE: They"ve had six years to settle this case
and 1t hasn"t been settled. 1 think Professor Anastopoulo
testified multiple times as to bad faith, as to violations.

She went through each one. While the Unfair Claims
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Practice Act does -- is a private right of action, it is
instructive as to what i1s considered, you know, bad faith
or Unfair Claims Practice Act -- practice activities and
things of that sort, and she went through all of them. |1
think only -- 1 think six of the eight apply in this
particular case. 1 think one of the biggest things is, you
know, the initial offer that they made was unreasonable.
So, 1 think 1t starts that -- at that particular point. It
just kind of continues on.

Well, Your Honor, there®s also been, you know,
evidence that was presented that there was an offer that
was made to Lyndon prior to the damages hearing, and there
has never been a response. 1 don"t think there"s been any

THE COURT: Yeah, we know what the facts are. The
response to his argument, including his cite, cite of
Founders Insurance Company-.

MR. LAKE: He hasn"t provided me with that, so 1"m not
exactly sure.

MR. HELMLY: 1I"m looking for the extra. | have ---

THE COURT: All right.

MR. HELMLY: --- copies.

THE COURT: Well, we"ll press on and I"1l just start
talking about 1t. This is a declaratory judgment action in

federal court. Founders®s motion for summary judgment in
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the bad faith action. The court grants in part and denies
part Founders®s motion for summary judgment. It"s quite
interesting that this would be handed up. This i1s 2016,
these Charleston, Mount Pleasant cases.

Patron of Richard®s Bar struck Kehagias, and he
suffered severe injuries and permanent brain damage as a
result. The law firm sent a demand letter and all. Then a
lawsuit was filed, Common Pleas Court in Charleston, issue
of who was notified, iInsurance carriers and all that.

As 1 skim through i1t, the case, on page -- looks like
page 2 on the right side, second to the last paragraph:

On January 2014, Judge Nicholson denied the
Ruths®™ motion to set aside an entry of default iIn
an underlying state court action. Judge Newman
held a damages hearing on March 19, 2014, and on
April 24th entered a default judgment against the
Ruths in the amount of 5 —--

Is that $5 million?

At the Ruths® request, Smith appealed Judge
Newman®s default. The same day, the Ruths
executed an agreement under which they agreed not
to execute the judgment against Ruths, and the
Ruths assigned to their right to sue Founders and
Hull for bad faith. One day after the

assignment, Ruths® personal counsel advised
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Founders that the Ruths no longer wished to
appeal.

And so this goes on. A motion for summary judgment
was fTiled contending it was entitled to a summary judgment
on the claim because i1t does not provide coverage, as more
fully addressed in the court®s order. Argued that never
had the opportunity to settle the underlying case. Summary
judgment on the request for punitive damages, negligence
per se. Let"s see.

(A PAUSE.)

THE COURT: 1t appears that Ruth"s failed to provide
notice as required under the policy and insured didn"t give
notice. Therefore, the insurance company was substantially
prejudiced and so summary judgment granted as it pertains
to the breach of contract claim. Then they start -- get to
the section about bad faith for failure to settle.

They argued that they cannot be held liable for bad
faith because there is no coverage owed under the policy.
The claim is based on the failure to process a claim and
the failure of insurer to comply with. The obligation of
the contract releases the insurer from liability. So,
Founders®s had their motion for summary judgment granted
with regard to bad-faith claim.

(A PAUSE.)

THE COURT: Yes, it"s pretty interesting. 1 did the
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default hearing and granted $5 million. It"s, you know,
we"re in a pool hall where the guy hit the guy in the head,
and he suffered brain damage and, I mean, how much money
can you pay someone who was rendered a vegetable based on
being hit in the head in a pool hall? And sued the joint,
you might say, and they didn"t respond. They didn®t send
the paperwork to the insurance company. So, my involvement
was dealing with the default judgment, and 1 awarded
damages i1n that sum. And so then the next phase of i1t was
the law Ffirm then moving to try to collect on the judgment.
Then 1t became an iInsurance coverage question, which i1s the
reason why i1t was declaratory judgment in federal court.
And 1t appears that the gist of i1t all is because of
failure to cooperate, the iInsured not giving the company an
opportunity to adjust the claim. Then, therefore, there-s
no liability and summary judgement was granted on seemingly
most, iIf not all of the claims. That has no applicability
in this case.

MR. HELMLY: Your Honor, in looking at page 13 of that
case, It says:
Even if the court were to hold that there was a
genuine issue of material fact as to whether
Founders received notice or suffered substantial
prejudice, he would be entitled to summary

judgment on the bad faith failure to settle the
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claim.

It goes on to say that if the carrier doesn"t ever
have a reasonable opportunity to settle within the policy
limits, the claim must fail. And, and this talks about an
ambiguous demand letter, and 1 think that"s what we, we"ve
had here with respect to the very first demand that was
$80,000 over the policy limits and the ---

THE COURT: Yeah. 1 ---

MR. HELMLY: --- second demand and, and, and Ms.
Jones®s testimony saying she wouldn®t have accepted limits
at that point.

THE COURT: Yeah. Well, those are questions of fact
for the jury, and 1 -- this case would be almost the
opposite of the Founders case because of the notice given
early on to the insurance company. So, all of these issues
and your argument really -- really your argument is a jury
argument, and 1 deny the motion for directed verdict on bad
faith refusal to pay. That issue will be submitted to the
Jjury in addition to the question of punitive damages, which
will be submitted under the Nichols case.

All right, any -- where the plaintiff has a separate
cause of action for negligence, that negligence is really
the, 1 think, the bad-faith claim. So, you have the breach
of contract which the court will instruct the jury that 1

have determined that the defense breached the insurance
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contract. Their question iIs whether or not there®s a bad
faith refusal to pay and what consequential damages were
suffered as a result of that. |If they find that there"s a
bad faith refusal to pay, then what are the consequential
-- of course, the first question, I guess, is I"m not sure
whether there should be separate damages for breach of
contract if no other -- there has to be. They have to
determine damages from a breach of contract, then any
consequential damages for the bad faith refusal to pay, and
then any punitive damages that they -- if there -- which 1is
willful, wanton, and all that.

That, that"s how I would see a verdict form going to
the jury. First, 1 don®t think any of you have handed up
anything along those lines.

MR. LAKE: I had three options on mine. | don"t know
whether 1 did i1t correctly iIn preparing my verdict form,
but that®"s what 1 was trying to...

THE COURT: Well.

MR. LAKE: 1 think it had three separate options.

THE COURT: They have -- they have three options: one,
breach of contract; two, bad faith refusal to pay; and
three, punitive damages. And all of that is as to each
plaintiff.

In the bad faith refusal to -- well, the punitive

damages charge is pretty standard, and I"m directing the
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verdict on, on the breach of contract, so -- and the bad
faith refusal to pay is just one sentence -- I mean, one
page.

(A PAUSE.)

THE COURT: Everything else i1s fairly standard other
than the bad faith refusal to pay, and she®ll make a couple
of copies of that.

Anything else we need to talk about?

MR. LAKE: Nothing from the plaintiff, Your Honor.

MR. HELMLY: Nothing from -- nothing from the
defendant, Judge.

THE COURT: Do y"all need any more minutes before
closing arguments?

MR. LAKE: About two minutes, Your Honor, we should be
ready.

THE COURT: About two minutes. Okay, go ahead. It
will take them that long to copy those.

(A PAUSE AS COURT REPORTER REVIEWS EVIDENCE WITH
COUNSEL.)

THE COURT: Anything before the jury comes in?

MR. LAKE: Nothing from the plaintiff, Your Honor.

MR. HELMLY: Nothing from the defense, Your Honor.

THE COURT: Okay. Bring them in.

We" 1l have the plaintiff rest, then the defense rest,

then tell them i1t"s closing arguments.
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(THE JURY ENTERS AT 3:22 PM.)

THE COURT: Welcome back, ladies and gentlemen.

Anything further from the plaintiff?

MR. LAKE: The plaintiff will rest at this time, Your
Honor .

THE COURT: All right, ladies and gentlemen, you heard
the plaintiffs® case.

Anything further by the defense?

MR. HELMLY: Nothing, Your Honor.

THE COURT: The defense has rested.

So, you have heard all of the testimony, received all
of the evidence. It is now time for the lawyers to give
their closing arguments. They give their closing
arguments. 1711 give you a jury charge. Then you will
deliberate on this case. 1It"s 3:30.

Where is that teacher? There were two teachers. Oh,
oh, three? Four? Goodness. | mean the one with the baby
from yesterday. Do you have someone to pick up your baby?

JUROR: No, but it"s, it"s fine.

THE COURT: Okay. How old is the baby?

JUROR: She"s thirteen.

THE COURT: She®"s fTine.

Okay, it"s time for closing arguments. Mr. Lake.

MR. LAKE: Thank you, Your Honor.

Good afternoon, ladies and gentlemen of the jury.
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This has been a -- 1™m not going to have to say it"s a fun
case or an interesting case, but It Is an important case.
It"s an important case for my client. Whenever you think
about, 1 guess, really the sacrifices that you all made --
because 1 know i1t"s kind of hard sometimes to pay attention
to this stuff. 1 do it for a living. Sometimes | get a
little worn out. I leave out of here, I"m kind of worn
out. So, I want to thank you personally. It"s probably my
only time to tell you all thank you all for taking time to
listen to it throughout the entire time. We"re at the end,
the conclusion of this particular matter.

I want to thank my clients for being here because just
like you all took a sacrifice, they had sacrifice to be
here. Tasha just started a job, had to be off, is not
getting compensated, and those are things that you all --
we ask you all to think about when it comes to damages and
things of that sort.

Ms. Thompson had to take time out. She just had a
baby six days ago. So, she has really been struggling
throughout this entire time. So, she"s got a little
six-year-old daughter. So, i1t"s been a while since.

But as I sit here, 1 think when I first started this
opening, 1 think told you all I want to kind of have a
conversation with Mr. Fishbein to figure out why, why are

we here today six years later, and 1"m not sure whether you
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all got any answers about why you®re here, whether their
conduct i1s even slightly reasonable. You®ve heard two
separate experts tell you that it wasn"t, and you never
heard any other expert tell you differently.

I will tell you that your job is going to be a little
bit easier. 1It"s going to be easier because the judge is
going to tell you he"s already found as a matter of law
that they breached the contract. So, all you"re really
here doing today now, because we proved our point, that
they breached their contract. Now we"re really just
talking about damages and why you should award significant
damages iIn this particular case.

You remember when 1 talked about when we first started
off about how they really feel about this entire matter?
And one of the things I told you, they don"t care. That is
their process.

You think about this timeline. Accident happened on
June the 15th. We hadn®t paid you to settle this bodily
injury claim. We don"t care. You offer below the medicals
on both of these cases. You know why they offer you
something like that? Because they don"t care. Who offers
someone below their medicals and tells you you have to be
responsible for negotiating your own medicals to get them
down? And to tell Mr. Mack in order to get his check,

which is below also, that he had to agree. You only tell
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people that when don"t care about them.

These guys have left South Carolina in terms of the
auto. They"re down there in Florida. They could care less
about drivers here iIn South Carolina. They could care less
about Ms. Jones.

You keep someone®s $300, and this thing is by statute
and their own policy. All their documents, they knew from
the very beginning that this was an uninsured motorist
claim. So, they knew this was $300, but what they"re
counting on If that you don"t know, that you don®t check
behind them. But guess what? You“re not supposed to check
behind them. They"re the ones that are supposed to protect
you. You go to them so that if I hit someone, you®"re going
to take care of me. You“"re going to indemnify and take
care of those other people. Or if someone that 1 hit or
someone hits me and they don"t have any insurance, that
you"re going to take care of me. You don®"t go to your own
insurance company expecting them to take $300 out of you.
And think about how many other people they“ve done that to.
Do you think she®s the only person?

You saw no auditing records. You saw no policies and
procedures. What insurance company in today"s world
doesn®t have policies to follow? Ones that don"t care.
What kind of company doesn"t have industry standards where

they can tell you what those industry standards are?
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Company doesn"t care. You"d have to care to put some
effort into anything.

Think about this right here. 2022 is when I took Mr.
Fishbein®s deposition, and he had not bothered to look at
the very document that would determine or had determined
what her damage amount was, and he is the vice president of
claims. He is the person that decides what"s going to go
above 25,000, and not one time in this world did he
authorize that. You never saw one document, one piece of
paper, one email where he authorized anything about
$25,000. Ladies and gentlemen of the jury, you cannot
settle a case with three people and their medical expenses
are over $30,000 total with 25,000 unless you"re getting
over on them.

They got over on Mr. Mack. They"re just mad because
they didn"t get over on these ladies. But guess what?

They had a lawyer. She handled that property damage with
them. They didn®"t handle that property damage me. They
weren®t going to get by me. So, only when you have to hire
a lawyer to file suit do you find bad faith, do you find
unlawful conduct.

Did you ever get -- did he ever give you a reason why
once he found out he still didn"t make a phone call and go
out and request that check? Why? Do y"all really think

they intend to cut that check six years later? He knows
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what statute of limitations means. That means the time has
gone by, so you can"t file suit after a certain time. |IFf
she doesn®"t -- they don®"t want to give i1t back. Guess
what? They don®t have to give it to her because she has
lost her right to sue them to get that $300. That may seem
small to you, but it wasn"t to her. $300 is a lot of money
to a lot of people depending upon your circumstances. And
the very people that are supposed to protect you are the
very people that was harming you, and that"s what we"ve got
in this particular case.

Lyndon only did things for Lyndon. Tell me one thing
in this case that they did right. They didn®"t pay Mr. Mack
right. They didn"t pay her all her money in terms of the
property damage. They didn"t pay her for her bodily injury
claims, bodily injury claims. What did they do besides
keep their money?

And what do they do with that money? All that money
they have iIn their bank, you think It"s just sitting there
waiting? No. 1 imagine they"ve invested that money.
There®s a variety of things that they could have made money
off of the policies and the money they did not pay her.

So, when you wonder why you have to get someone”s
attention because guess what? $50,000 didn"t get their
attention. $50,000 apiece is $100,000. That didn"t get

their attention. He didn"t even bother to look at the
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document. Can you imagine that? $1000 -- I know if I get
something that says | owe $100,000, I"m going to look at
that document. 1°m going to look at 1t immediately, but he
didn®t even bother to look at it. Interest on that thing
is $25,000 apiece now. So, that"s $150,000, and he still
has not bothered to do anything. That"s the way you know
that they don"t care.

You can"t get a chance to redo things of -- life
doesn®t give you get a chance to redo when i1t comes to
damages and things of that sort. The only thing that she
can do right now is to ask for compensation to punish them,
ask for compensation as relates to the damages,
consequential damages, damages as relates to the bad faith,
and consequences as relates to punitive damages. And when
you think about those three sets of damages -- you"ll have
an opportunity to do -- it"s important to kind of consider
all of the factors that come into play.

So, when 1 tell you that they®ve had to wait six
years, that"s a factor to consider. When they tell you
they had to come to court multiple times, that®s a factor
you all can consider. They"re here away from their jobs,
away from their families, that"s what you can consider.
When you"re crying on the stand, frustrated, have anxiety
because they still have bills that are still outstanding

six years later.
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Do you believe that if Ms. Jones didn"t pay her
premium, they would cancel that policy? They would cancel
that policy so quick. Wouldn"t cover one single dime, but
what have they done? They have done nothing. They have
not lived up to the deal, to the bargain, to the contract
that they entered into, and that"s what the judge is going
to tell you. They breached their contract, their duty to
their own policyholder.

And then what"s so strange and so puzzling about this
entire matter, | looked at some of the offers that were
made. She was offered less than Ms. Thompson. That"s
their policyholder. They talk about, oh, we was going to
offer you -- we would have offered you this right here.
We"d have offered you -- well, where is 1t?

More importantly, ladies and gentlemen of the jury,
did you ever remember what that range was for settling this
case that they set in stone? They keep coming up here,
telling you, and what that is iIs red herrings, misleading.
Say, oh, she wasn"t going to take it and she wasn®"t going
to do this, she wasn®t going to do that.

The settlement for -- in their own records, the
settlement range for Ms. Jones was 7500 to $9100. They
never were going to offer the rest of it. Even if they
gave her $9100, still less than the medicals. Ms.

Thompson®s range was 8660 to 9900. If you add those two up
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together, that"s not $42,000. That"s with their own
records. You“ve seen nothing else. You"ll have a chance
to take this back there, but you will see no other
evaluations where they have made a higher offer, or that
they valued this case higher, or that Mr. Fishbein himself
gave them authorization. So, when you look at this
timeline, you™ll get an opportunity to kind of feel what
they felt over this timeframe when you say they don"t care.

They talk about their offers. Lawsuit filed and
received. The lawsuit was filed February the 12th, served
on them. June 28th is the first time they look at it and
hand it over to Mr. Helmly. Already late on this, mind
you, but the default hasn®"t been entered in that particular
moment. So, what were they doing between February and
June? Nothing. You know why they weren®t doing anything?
Because they didn"t care.

Next time you see something -- well, actually, June
28th, default entered against Lyndon Southern. That means
they had roughly about, what, three months that they could
have appeared and avoided this entire situation, but you
know what? They didn*"t care. They didn"t bother. So,
what was going on this entire time? That"s not reasonable
to not look at a file, especially when you know there"s
been a suit filed.

Then we skip another couple of months. Claims
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adjuster emailed Randy Helmly requesting update regarding
liability analysis damages settlement value. Have y"all
ever seen that? The reason why you don"t see it, because
they didn"t bother to do it because they don"t care. This
is what people do when they don"t care. They don"t even
follow up on the very things that they®ve got to document.

Received notice of the court hearing on damages
January 30, 2019. That"s when they sent it to Mr. Helmly,
Randy, and Mr. Fishbein. So, when Mr. Fishbein said he
didn"t know much about this case, ask yourself why don"t
you know about this case because you knew right then with
that email i1t was a damages hearing. He i1s the person that
decides everything above 25,000. No notes, no response, no
communication from the very person. Why? Because he
doesn®t care. There are no notes from Mr. Fishbein at all
in this file. No responses, no nothing.

Wouldn™t you expect someone who makes the decision,
makes the call to decide whether they"re going to give
somebody one penny above $25,000, you"ll see a note, a
response, something? Because you know why they didn"t do
that? Because she was just another claim. We"re not here
in South Carolina anymore. What can they do to us?

Remember they kept saying they sued John Doe? They
didn"t sue Lyndon. You remember how many times they kept

saying that, and we had to have an expert explain that.
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That"s what they want you to think. Oh, you sued John Doe,
so if you didn"t sue us directly, it don"t matter. Well,
guess, ladies and gentlemen, guess what? That"s why we"re
here today. They forced us to come forward and sue them to
show that they breached that contract by their own actions,
and the judge agreed.

They asked for a continuance. We gave them a
continuance. They had to do two things, two things. They
showed you they don"t follow orders because the judge gave
them -- the judge have them two things to do. File a
notice of appearance, file a notice just letting the court
know who you are. You can®t do that, the bare minimum.
That®"s Lyndon. File for motion for a continuance. Never
done. Two orders by a judge that you just completely
ignore. How do you ignore a judge? You only ignore a
judge when you don*"t care. |1 know I would never ignore a
judge. 1711 bet you Randy would never tell you he will
ignore a judge. He knows, but when you®"re not here, you
don"t practice in South Carolina, doesn®t bother you.
Doesn"t affect you personally because remember we sued John
Doe iIn that case.

Come June 6, 2019, nothing done. Ladies and gentlemen
of the jury, let"s all go to what®s unreasonable. 1T you
know there is something to be done, 1If you know you®ve got

to file a notice of appearance, you know you®"ve got to fTile
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-- oh, and by the way, that order for a continuance has
never been filed even though the judge ordered i1t. But we
get here for the damages hearing, have an opportunity to
contest anything they wanted to. They didn"t really --
keep trying to say, oh, we didn"t have to be here. They
appeared. Asked them if you didn*"t have to appear and you
don"t care about appearing, why are you there on two
separate occasions on January 30th and on June the 6th?
You know why. They wanted to try to keep those damages
down, but they hadn"t done the things that they were
supposed to do. They hadn"t followed orders.

And at that particular moment, the damage award was
entered a couple weeks later in terms of June 19, 2019.
Judge Hood heard all the facts. That"s conclusive as to
what the damages is. That"s conclusive as to what the
Jjudgment amount is, $50,000 plus they"re entitled to
interest iIn this particular case.

Was there a motion to reconsider? No. Lyndon didn"t
do that. You heard Professor Anastopoulo tell you. Was
there a motion for a remittitur, new trial? No, but could
have potentially. The very time they took any affirmative
action was one, almost exactly one year to the date of the
very last day they could file a motion to set aside a
judgment. So, they made them wait 364 days before they

filed a motion to set aside judgment. Why? Why did the
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plaintiff wait that long? Why make both of them wait that
long for you to do that? You only do that when you don"t
care, the very last day.

And then when i1t was denied, the court heard i1t and
denied it and August the 4th issued an order denying it,
you have a moment at that particular point when the judge
has denied your motion, you“ve got a couple of options you
can do. You can do the same thing. 1 can request a motion
for reconsideration, or I can file an appeal, neither of
which was done, which means that $50,000 was it. There was
nothing else that they could do at that particular moment,
But then they go back and start trying to find every
reason, every reason why they couldn®t pay this claim. Oh,
Ms. Thompson, she®s, she®"s not really insured. She didn"t
-— wasn"t part of the contract. |1 guess that"s still
another law In South Carolina.

IT you™re going to come down here and do business in
our state, at the very minimum know our laws. Make sure
your adjustors who we never heard from -- anybody hear
Jupiter? Anybody hear anything from Jupiter saying we did
everything right? We didn"t violate anything. Didn"t hear
from Jupiter. But at the very minimum, can®"t you make sure
people with Jupiter got licensing? Can you come to court,
at least say, hey, no, they“"re weren*t licensed here to do

business iIn South Carolina? You can"t even do that. You
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don"t do that because you don"t care. The very minimum
effort to walk into this courtroom and tell y~all basically
I don"t know. The reason why you don®"t know is you don"t
care.

You got to make them care. You have to get their
attention to kind of punish this kind of behavior and
punish it severely because again, $150,000 hadn"t gotten
their attention just yet. So, the question becomes what
kind of number would get their attention?

I"m going to let you -- you know, you all will get the
chance to decide because of the fact that, you know, your
role as a jury -- as | said, the judge has kind of helped
you out in terms of he"s already decided there"s a breach.
Now we"re really talking about damages and things of that
sort. So, really it"s kind of -- he"s going to explain to
you the law, so I"m going to let that be his province and
things of that sort, but he®s going to tell you this again,
three types of damages to award in this particular case.

The consequential damages, the extra contractual
damages that flow from the breach. That means the things
that they had to experience as a result of not getting
their money. They"re entitled to some compensation above
that, along with the money that flowed from the breach
itself. So, there"s bad faith. There"s also punitive. We

need to make sure there®s no more Tasha Joneses out there
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that they can do this to, and no more Shaniqua Thompsons
that they can do this to.

Your role as a jury is to determine whether we have
met our burden and say Tirst we"re clear with punitive
damages, whether we®ve shown clear and convincing evidence
of their, you know, bad faith. And when we talk about bad
faith, you"re really talking about unreasonableness. You
know, when they"re doing things just not responsible at
all.

And we had -- remember the professor here? She
painstakingly went through all the things she testified to
that was willful, wanton, and with reckless disregard for
the other person. Those are your elements of punitive
damages. That"s what you®"re looking for. Was this an
accident by Lyndon or was this intentional? Was it
deliberate? Was i1t with reckless disregard?

I think that just -- if you just look at one thing,
you"ll get your answer in terms of yes, that was the case.
That $300, 1"m going to always keep going back to that.
Even though it"s the smallest amount, to me It means the
biggest because i1t showed the least amount of care, the
least amount of intentional conduct, that you made the
conscious decision because remember how skillful -- he said
we got skillful, experienced adjustors. They were able to

audit the medicals to lower them. They didn"t audit this
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right here to lower those -- that property damage claim.
Is this their form of audit? How do -- how do you not know
ifT you"re an experienced adjustor? But you did know. You
knew exactly what you®"re doing in this particular case.
As I sit down, ladies and gentlemen of the jury, 1

told you 1 was going to give you my analysis of where

things should be at. [ want to make sure -- 1"m going to
put this -- I"m going to go over it again just to make sure
because 1 want -- I want Randy, | want Mr. Fishbein to know
exactly -- that is a comma and there are a whole lot of

zeros behind 1t. You ask for a lot of zeros when you want
to apply the proper type of deterrent.

Oh, you can look over here, Randy. 1711 let you look
at i1t.

When you want to make people care, to make sure this
doesn®t happen again, to make sure there are no more people
standing in front of people such as yourself, taking you
away from your families, your jobs to listen to a case
where breach was decided. You don®"t have to answer that
question. That just how convincing their case was. That"s
just how clear, that"s just how convincing, that®s just how
strong the issues were.

At every step of the way, when they had an opportunity
to do the right thing, to do the reasonable thing, they

chose not to do it. Why? Because they chose profits over
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people. Any time you choose keeping that money for
yourself, you have made the conscious decision that I™m
going to keep that money for myself, for my business,
whether that"s to get a promotion, to make myself look big,
but 1t"s definitely designed to impress somebody within
that company. So, iIf you want to get yourself to a
position where you want to get their attention, this is the
only thing that®"s going to get their attention, especially
when 1t comes to punitive damages and things of that sort
because otherwise they®"re not going to listen.

Let them know we didn"t sue John Doe this time. We
sued Lyndon and remember Lyndon is not by themself. Lyndon
is a —- is a large company. They"re owned by a larger
company, so you have to get someone®s attention to say you
cannot do that again to anybody.

I think Your Honor -- ladies and gentlemen, as you
look at what we"ve said is iIn terms of the damages claims
and the law, the judge is going to instruct you as to the
law, you just know that when we look at these things and
the law as the judge instructs you, there"s one important
thing that you®"ve got to -- need to remember as you look at
that information. We bear the burden of proof. We"ve
already proved the breach. Now what you®re looking at 1is
-—- we talk about the scales, the scales. People say the

scales of justice. You know, it"s supposed to be the lady,
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she®s blind. Well, justice demands that you award these
ladies consequential damages, damages for bad faith, and
punitive damages so that we don"t ever have to worry about
hearing about Lyndon in our state again. Thank you.

THE COURT: Mr. Helmly.

MR. HELMLY: May it please the court? Thank you, Your
Honor .

THE COURT: Yes, sir.

MR. HELMLY: Good afternoon, ladies and gentlemen.

Again, my name is Randy Helmly. 1I1°m here on behalf of
Lyndon Southern Insurance Company. | appreciate your
attentiveness.

It"s -- jury trials are tough. They"re long. You

typically are hearing about things that perhaps you may not
have heard about before, and certainly that"s the case
here, and 1t"s a complicated business and sometimes, as you
heard, it sounds like i1t"s callus.

But you"ve also heard that they reported the claim the
day after the accident. They immediately arranged for a
rental car; they immediately ordered the appraisal on their
vehicle. Got the property damage paid within a few weeks.
Waited for them to finish treatment after a few months.
When those records came in, they immediately issued $1000
in MedPay coverage right out of the gate. But they hit a

snag. They hit a snag when the plaintiffs, despite knowing
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what the limits of their policy are, demanded $65,000
apiece, $65,000 apiece knowing that under the policy all
that was available was $50,000. Talking $130,000 versus
$50,000, and they did that willingly and voluntarily, and
that"s how they kicked things off.

And, yes, you®ve heard testimony about the, the review
of the medical records. That"s what Insurance companies
do, they review the medical records. They review them as
they come in, and they take their first impression of what
they are. They take a look at 1t, and they think that was
too much or perhaps that was too much. It happens all the
time. It happens in every single insurance claim. And
then they extended two offers that they thought were fair
and reasonable based on their evaluation.

After that, was no follow up from the plaintiffs, no
counteroffer. Nothing to say we think you undervalued
these medical records. Here®s why we think so. They
didn"t do that. There was an invitation to do that. That
letter that was sent from Lyndon to the plaintiffs didn"t
say this is the most amount of money you®re ever going to
get. That"s not what they said, not at all. They extended
an invitation to negotiate.

You want to rely on the plaintiffs® experts, Mr.
Lipshultz and Professor Anastopoulo, remember their words.

Both of them said iIt"s a negotiation. Never make your best
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offer first. 1It"s a back and forth, things of that nature.
Well, they halted the back and forth, and they went and
filed a lawsuit. That"s certainly well within their right
to do.

But the judge is going to instruct you on the law.
He"s going to go through that after we wrap up here, and 1
want you -- you got to listen closely. You have to listen
closely to what the judge tells you what the law is because
a few phrases, a few words change everything such as any
reasonable ground for contesting a claim. 1 say to you
that demanding $80,000 above what you contracted for is a
reasonable ground to say we"re not paying that. Any
reasonable ground to contest a claim.

Another phrase you"re going to hear -- and you"ve seen
the timeline, and 1 will tell that litigation is a long
slog. Throw in a pandemic, and it takes a while. After
they filed their John Doe suit, it took them a full year to
even get a hearing on the damages. 1t just takes a long
time. But what you"ll hear also, though, is that i1t"s okay
for the iInsurance carrier to resort to court to dispute an
action as well. It"s their right. It"s our right, my
client™s right.

So, those are things that I want you to pay close
attention to, any reasonable ground. $80,000 over what you

paid, that"s what she asked right out of the gate.
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The next time you had an opportunity was on June 5,
2019, when you hear the word the damages hearing. You
heard that several times when that cropped up. You heard
Mr. Fishbein talk about communication to Mr. Lake about the
policy limits, what was left after they paid Mr. Mack. And
you®ve seen that email, or you will get to see it. It"s at
10 PM the night before. Conversations have been had and it
says: Randy, sorry for the late follow up, but 1 was unable
to reach my clients. But I want you to pay us $30,000
apiece. They"ve been informed of what those limits were.
There®s only $42,000 left. Still wanted more, and that"s
okay for them to choose that option. Any reasonable ground
to contest. Again, asked for more than what they paid for
after being told what was available. 1t"s reasonable to
say no to that. |If you found yourself in a similar
situation where there was an agree-upon amount, someone was
trying to get more out of you, you®d, you"d probably say no
as well.

But 1 think that the evidence shows early on from the
start if they didn"t care, they would have said we"re not
accepting this claim. We don"t believe anything about the
accident. Sorry. Do better. They didn®"t do that. |
mean, they jumped on it just like that. They jumped on it,
trying to take care of their insurer. And where do they

hit a snag? Again, i1t was when they asked for more than
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what they paid for. Any reasonable ground.

Ladies and gentlemen of the jury, again you®ve heard a
lot of subject matter that is -- that is foreign to you,
and at times it can be mind numbing, but we"re almost to
the end. We"re almost to the end. So, I say it"s really,
really important from here on out to listen to what Judge
Newman tells you about what the law is and for those, those
few phrases that are in there that are important to this
claim. They form the basis of the decision-making process,
any reasonable ground, any. Not several. Not twenty. Not
a hundred. Any. Any one, one reasonable ground. Give us
$80,000 more than what we paid.

And while this seems harsh at times, it"s, iIt"s, It"s
the way that this business works. These are smart ladies.
These are smart ladies. They, they understand and they,
they make decisions and they take chances and take risks,
and they chose a route. And i1t"s taken a while, but
there®s a reason for i1t, and it didn"t start with Lyndon
Southern.

Now, we talked a lot about the $300 deductible.

That"s a screw up. Somebody overlooked 1t. The regular
deductible is $500. The uninsured motorist deductible is
$200, and 1711 tell you right now a lot of people that are
pretty doggone familiar with all this stuff missed it.

First time 1 heard about i1t was this week. They just found
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out, so 1t wasn"t like they"re trying to hold on to this
for some reason. They"d already paid them some money.
Already paid the property damage, MedPay. So, don"t, don"t
hold -- Mr. Fishbein said it best. People handling these
claims are -- they"re human. They make mistakes and if
anybody had figured it out, you know, before we"re sitting
here In this courtroom during this trial this week, it
would have gotten squared away. So, on behalf of Lyndon
Southern, sorry for making that mistake, you know.

We have -- we know that, per the policy, they"re
entitled to something. They"re entitled to what they paid
for, but again I go back to any reasonable ground. And 1
think that crops up in various points iIn this process.

And so I appreciate your attention. 1 really, 1
really do. 1 appreciate your attention. 1 was once a law
student sitting in class. It wasn"t taught by Ms.
Anastopoulo. It was taught by somebody else, an insurance
class, and 1, 1 thought to myself I will never do this
stuff ever in my entire life. It was just mind numbing,
but you guys have been great. Ladies and gentlemen, you“ve
been wonderful. You®"ve been attentive. [I"ve watched you
pay attention. You“ve listened to the testimony, and so 1
just ask that you hang in there. Listen to what Judge
Newman is going to tell you. 1 want you to remember those

words: any, any reasonable ground. It"s okay for the
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carrier to do just what they did, come to court to hash it
out. Thanks for your time. Thanks for your attention.

God bless you.

MR. LAKE: Your Honor, this is the reply?

THE COURT: Yes, sir.

MR. LAKE: We get -- it"s kind of like a little back
and forth, a little —- 1 go first. Then he comes up. Then
I come after him one more time.

That*s the fTirst time I°ve ever heard that the
pandemic is the cause of this problem. Now, this thing
goes back to 2017. Pandemic wasn®t in 2017 or 2018 or
2019. The pandemic was in 2020. That"s what 1 remember.

I had just turned fifty when the pandemic occurred. [I™m
fitty-three now, so I know it"s 2020. So, how did the
pandemic cause a problem in 2017 or 2018 or 2019? You come
up here and tell people like that when you don®"t care. You
think you can just tell anybody anything. That"s what they
think: they can tell you any single thing.

I don"t like interrupting people in their closings
because 1 don"t like people interrupting me. So, I"m going
to sit there and I"m going to let him say what he wants to
say, but one of the things 1 had just told you all, and 1
know everybody was here except for you all when it was
decided that the judge has already decided that they have

breached the contract. That"s already been decided. They
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sat up here and talked about reasonable this and reasonable
that, reasonable this, reasonable that. The judge has
already decided they have breached their contract. They
still think they can just tell you anything. That"s red
herring after red herring.

So, when y"all wonder why we"ve asked for a certain
amount, a whole lot of zeros, because these guys just don"t
get 1it. They don"t, and you don"t get it when you don"t
care, when you think you can say anything to anybody at any
time and they“re just supposed to accept it. That"s not
how 1t works, at least that"s not how it works in South
Carolina. It might work that way in Florida. Doesn"t work
that way here.

I"ve never heard of a six year screw up. If you just
found out about it, the first thing you should have been
doing i1s getting on the phone and calling someone to get
that check, have someone issue that check on your behalf.
You"re the vice president. Even if you have to pay it out
of your own pocket, give her her $300 that you claim you"re
so interested in her getting, that you want to make right.
They ain®"t going to make nothing right.

The only way they"re going to make something right is
iT 1t"s against them, and you tell them to because now It"s
against them. We"re not going to enforce a judgment

against John Doe. We"re going to enforce that judgment
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against them.

Thank you. 1*d like to turn this over to Judge
Newman, and he"s going to instruct you on the law. It"s
been my pleasure bringing this case to you all.

THE COURT: Ladies and gentlemen, if you will go to
the jury room for a short break. Then we will come back
for our jury charge.

(THE JURY EXITS AT 4:10 PM.)

THE COURT: Give y~all a chance to look at the printed
jury charge in case you have any questions, comments, or
concerns.

(A PAUSE.)

THE COURT: Any questions or issues regarding the jury
charge?

MR. LAKE: Nothing from the plaintiffs, Your Honor.

MR. HELMLY: Nothing from defense, Your Honor.

THE COURT: Okay. You may bring the jury.

(THE JURY ENTERS AT 4:18 PM.)

JURY CHARGE

THE COURT: Madame Forelady and members of the jury,
you have heard the testimony, you“ve received the evidence,
and you®ve heard the arguments of the plaintiffs and the
defendant. I will now explain to you the law that applies
to this case.

Under the constitution and laws of South Carolina, you
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are the finders of the facts. 1 do not have the right to
pass upon the facts or to express any opinion that I might
have as to them because this is a matter solely for you,
the jury, to determine. As jurors, then, It is your duty
to determine the effect, the value, the weight, and the
truth of the evidence presented during this trial.

Now as the trial judge, it"s my responsibility to
preside over the trial of the case and to rule upon the
admissibility of the evidence offered during the trial.
You are to consider only the testimony which has been
presented from this witness stand, together with exhibits
which have been made a part of the record. 1 have the
additional duty to charge you the law applicable to this
case, and as the presiding judge, I am the sole judge of
the law. It i1s your duty as jurors to accept as correct
and apply the law as | now state it to you and then
deliberate in an effort to reach a verdict.

And finally, I charge you in the regard that you
should not be concerned with what you think the law ought
to be but rather what 1 charge you the law is.

You are also the judges. You are the sole judges of
the credibility, that is the believability, of the
witnesses who have testified and of the evidence which has
been presented during this trial. In evaluating

credibility, you may take into consideration many things
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such as the demeanor or manner of testifying, whether the
witness had reason to be biased or prejudiced, or whether
the testimony of a witness was contradicted on the one hand
or supported and corroborated on the other hand. It
becomes your duty as jurors to analyze and to evaluate the
evidence and determine that evidence which convinces you of
its truth.

Now, the rules of evidence ordinarily do not permit
witnesses to testify to opinions or conclusions. An
exception to this rule exists for witnesses we call expert
witnesses. A witness who by education and experience has
become expert in some art or science or profession may give
an opinion as to the subject the witness claims to be an
expert in, and may also give the reasons for the opinion.
You should consider any expert testimony given by a witness
like any other evidence: give i1t the weight you think it
deserves. If you decide that an expert"s opinion is not
based on sufficient education and experience, or if you
decide that the reasons given iIn support of the opinion are
not sound, or that the opinion is outweighed by other
evidence, you may disregard the opinion entirely. An
expert witness"s testimony is to be given no greater weight
than that of other witnesses simply because the witness is
an expert, and you do not have to accept an expert"s

opinion even though 1t is uncontradicted.
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Now, the burden of proof in this case is by a
preponderance of the evidence. A preponderance of the
evidence simply means the greater weight of the evidence.
It is evidence which as a whole shows that the fact sought
to be proved is more likely true than not true.

And this can be illustrated, as 1 told you earlier, by
imagining a set of scales, and when the case began, the
scales are even. After all the evidence has been
presented, if the scales tip even so slightly in favor of
the defendant, then the plaintiff has -- plaintiffs have
failed to meet the burden of proof and would not be
entitled to recover. On the other hand, should the scales
tip even slightly in favor of the plaintiffs, the
plaintiffs will have met the burden of proof, and you
should return a verdict for the plaintiffs. The
preponderance of the evidence is not determined by the
number witnesses. Instead, it must be determined by the
greater weight of the evidence.

In this case, the plaintiff claims that the defendant
breached an insurance contract that existed between the
parties. In order to recover for breach of contract, the
plaintiff must prove the claim by a preponderance or
greater weight of the evidence, greater weight of the
evidence.

A contract is an agreement entered into by two or more
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parties in which each party agrees to perform or not
perform certain acts. For the agreement to be considered a
contract, the parties must have iIntended to enter iInto a
contract and must have reached a mutual understanding of
the terms of that contract. This is sometimes called a
meeting of the minds. The parties must intend to be
mutually bound by the agreement.

The court has determined, | have determined that there
is a legally binding insurance contract as to each
plaintiff and the defendant, and the defendant breached the
contract by failing to perform as agreed.

The plaintiff must prove by a preponderance or greater
weight of the evidence that the plaintiff suffered damages
which was -- which were proximately caused by the
defendant™s breach of the contract, and the plaintiff must
prove these damages by a preponderance or greater weight of
the evidence. This does not mean that the plaintiff must
prove damages to a mathematical certainty or produce
evidence of the exact amount of the damages suffered.
However, the amount of damages cannot be left to guesswork
or speculation. Instead, the evidence presented by the
plaintiffs must be enough to allow you to determine the
amount of damages with reasonable certainty and accuracy.

Damages for breach of contract are those that may

fairly and reasonably, reasonably be considered to arise
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naturally from the breach of contract itself, or those that
may be reasonably supposed to have been in the minds of the
parties at the time the contract was made.

Actual damages are damages to compensate the
plaintiffs and put them as closely as possible in the same
position they were in before the breach of contract. In
other words, actual damages are the actual losses and
expenses which the plaintiffs have suffered because the
defendant breached the contract. Generally, actual damages
are the out-of-pocket costs actually paid by the plaintiffs
as a result of the breach of contract, and the gain above
the cost that would have been realized i1f the contract had
been performed. There exists In every contract an unspoken
but legally enforceable promise of good faith and fair
dealing.

The plaintiff claims that the iInsurance company
refused to pay under the insurance policy in bad faith.

The plaintiff must prove that the insurance company refused
to pay benefits due under the contract because of bad faith
or reasonable action, which is a violation of the implied
covenant of good faith and fair dealing under the policy.
The plaintiff must prove that there is no reasonable basis
to support the decision of the insurance company to refuse
to pay benefits to the plaintiffs.

IT there i1s any reasonable ground for contesting the
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claim of the plaintiffs, there iIs no bad faith. It is not
necessarily bad faith or unfair dealing for the insurance
company to resort to a court action to resolve the dispute
with the plaintiffs.

Finally, the plaintiffs must prove they suffered
damages as a result of the insurance company®s refusal to
pay and the consequential losses sustained as a result of
the wrongful refusal to pay.

Now, in addition to actual damages, you may also
consider an award of punitive damages. Punitive damages
are intended to publish the defendant for extraordinary and
outrageous misconduct and to prevent the defendant and
others from committing similar acts in the future.

Punitive damages can only be awarded when conduct of
the defendant has been something more than mere negligence.
The evidence must establish the acts of the defendant were
reckless, willful, and wanton, meaning there was a
conscious fTailure to exercise due care, or a conscious
indifference to the rights and safety of others, or a
reckless disregard thereof. ITf you find that the conduct
of the defendant was willful, wanton, or reckless, you may
award the plaintiffs punitive damages.

To support an award of punitive damages, the
plaintiffs must prove by clear and convincing evidence that

the conduct complained of included a consciousness of
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wrongdoing at the time of the conduct. Clear and
convincing iIs more than just a preponderance or greater
weight of the evidence, which requires only proof which
persuades you that a party®s claim is more likely true than
not true. On the other hand, clear and convincing proof is
not as high a standard as the burden of proof in criminal
cases, which is proof beyond a reasonable doubt.

Clear and convincing evidence leaves no substantial
doubt in your mind. It means that the evidence is not
ambiguous, doubtful, equivocal, or contradictory.
Convincing means persuading by proof or argument, causing
one to believe iIn the truth of what i1s asserted. Clear and
convincing proof establishes in your mind not only that the
act i1s probable, but that it is highly probable.

Before awarding punitive damages, you must consider
and weigh four elements which may be pertinent to the facts
of this case. You must first consider the relationship
between any punitive damages award and the harm caused.

Any penalty imposed should take into account the
reprehensibility of the conduct, the harm caused, the
defendant®s awareness of the conduct®s wrongfulness, the
duration of conduct, and any concealment. Thus, any
penalty imposed should bear a relationship to the nature
and extent that the conduct and the harm caused, including

the compensatory damages award made by you.
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Secondly, the penalty imposed should take into account
as a mitigating factor any other penalty that may have been
imposed or which may be imposed for the conduct involved,
including any criminal or civil penalty or any other
punitive damages award arising out of the same conduct.

Next, you should consider whether the award of and the
amount of any punitive damage award may deprive the
defendant of any profits derived from the improper conduct,
and whether i1ll gotten profits should be properly awarded
to the plaintiff.

Finally, any award of punitive damages must be limited
to punishment and thus may not effect economic bankruptcy.
To this end, the defendant"s ability to pay any punitive
award, punitive damage award should be considered.

However, the economic bankruptcy factor is not an absolute
bar to an award of punitive damages.

Now, while the arguments of counsel are a beneficial
part of every case, you should remember that the statements
made by counsel are not evidence. In presenting their
arguments, counsel will often refer to the evidence.
However, you should base your verdict on the evidence as
you see it. Therefore, if there are any conflicts between
the recollection of counsel about the evidence and your own
recollection, you should rely on your own understanding of

the evidence.
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Now, you®ve been chosen and sworn to give the parties
in this case a fTair and impartial trial. When you®ve done
so, you will have complied with your oath, and no one will
have a right to criticize your verdict. You must not be
influenced by opinions or expressions of opinion you may
have heard outside of the courtroom but rather should base
your verdict solely on the testimony of the sworn witnesses
who took the stand, the exhibits received iInto evidence,
and the law which 1 have stated. You should not be swayed
by caprice, passion, prejudice, or improper sympathy for or
against anyone in this case. Remember you have no friends
to reward, no enemies to punish, and all parties are
entitled to a fair and impartial trial.

It is your duty as jurors to consult with one another
and to deliberate in an effort to reach an agreement. Each
of you must decide this case for yourself but only after
impartial consideration of all the evidence with your
fellow jurors.

In the course of your deliberation, do not hesitate to
re-examine your own views and change your opinion if you
become convinced it iIs erroneous. However, do not
surrender your honest conviction as to the weight or effect
of the evidence solely because of the opinion of your
fellow jurors or for the mere purpose of returning a

verdict. As stated earlier, you are the judges, judges of
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the facts. Your verdict must represent the considered
judgment of each juror. In other words, your verdict must
be unanimous.

Now, you may have noticed 1 have read these
instructions to you. 1 do so to give you the law as
accurately as possible. 1 will give you a copy of these
instructions to have in the jury room. You may refer to
these iInstructions to assist you in your deliberations.

You must consider the instructions as a whole and may not
follow some and ignore others.

And, Madame Forelady, it will be your duty to preside
over the deliberations of the jury. |If during your
deliberations you should desire to communicate with the
court, with me, please reduce your message or question to
writing, signed by the foreperson, and pass the note to the
bailiff, who will bring it to my attention. 1711 then
respond as promptly as possible, either in writing or
having you come back into the courtroom. 1 caution you,
however, with regard to any message or question you might
send that you should never state your -- or specify your
numerical division at the time.

Now you"ve heard the evidence, and now you have heard
the law. Whatever your verdict, for the plaintiff or for
the defendants -- plaintiffs or for the defendant, you will

indicate on the verdict form and then sign and date the
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verdict.

So, this verdict form says: As to breach of contract,
we, the jury, unanimously find for the plaintiff in the
amount of as to Tasha Jones blank actual damages.

Who is Tasha Jones? All right.

And as to Shaniqua Thompson blank actual damages. You
would put in there the amount of actual damages you have
found. As to bad faith refusal to pay, we, the jury,
unanimously find for. |If you find for the plaintiffs,
check that box. If you find for the defendant, you check
that box. If you find for the defendant on this question
number 2, you please stop your deliberations at that point.
IT you find for the plaintiffs as to the bad faith refusal
to pay, then what damages do you award each plaintiff as a
consequence of the bad faith refusal to pay, and in that
line for Tasha Jones you write that, that amount of
damages, and for Shaniqua Thompson you write down the
amount of damages found there.

Question number 4: Do you find that the plaintiffs
have proven by clear and convincing evidence that the
defendant, Lyndon Southern, acted recklessly, willfully, or
wantonly iIn causing the damages to the plaintiffs? If your
answer is yes, then you go to question number 5. If your
answer is no, then you stop deliberations. |If your answer

IS yes, then question number 5 says: State the amount of
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punitive damages, if any, that you award to each plaintiff.
As to Tasha Jones, you write the amount of punitive damages
awarded; as to Shaniqua Thompson, you write the amount of
punitive damages awarded. Then you are to sign and date
the form, verdict form, notify the bailiffs, bailiffs, and
then we* 1l have you come back, come out, and give us your
verdict.

Now, remember although the foreperson is the only
juror who writes the verdict, it is not hers alone. The
verdict has to be unanimous.

And, Madame Forelady, you®"re not authorized to write
the verdict until all of you have agreed on the verdict.

So, now, ladies and gentlemen, 1 am going to send you
to your jury room, everyone except the two jurors that

we"re not going to use iIn deliberations. But before 1 send

you back, 1 want to make sure out of that first twelve --
we know that it"s 18 minutes to 5 o"clock. 1 need to know
if any of you cannot continue with the deliberations. If

any of you want to check out while we have these other two
jurors who can participate in the deliberations, if any of
the first twelve jurors cannot participate in the
deliberations, please let me know now.

(THERE 1S NO RESPONSE.)

THE COURT: Okay. So, each of the first twelve are

good to go. So, that means the last two jurors, Ms. Cooper
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and Mr. Leduc, y"all will stay with us when they go back
in.

So, we"re going to send you to the jury room, but do
not begin your deliberations until you receive a copy of
this jury charge, the verdict form, and the exhibits. Once
you receive these things, that will be your signal to begin
your deliberations. |If y"all need something to eat, we"ll
have to figure out. We have Nabs and all that around,
potato chips, Nabs, anything.

BAILIFF: Just some snhacks, Your Honor.

THE COURT: All right. That might hold them for a
while. Once you begin your deliberations, you will
deliberate until you have reached a verdict. Once you have
reached a verdict, you knock on the door and advise the
bailiff, and we will bring you out to receive your verdict.
Please go to the jury room.

(THE JURY EXITS AT 4:43 PM.)

THE COURT: All right, 1 certainly want to thank you
all for your effort here and listening to the case and
being ready, willing, and able to participate in
deliberations. We picked fourteen, but we can only use
twelve and quite often, you know, one or two falls by the
wayside. You know, one got caught in traffic this morning.
She made i1t in the nick of time. The other might have

needed to leave, but she worked that out, so they were able
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to hang iIn there with us. So, you all won"t be able to
participate in deliberations. That means that we are
through with you all and you are done with jury service.

Are they done for the week?

CLERK: Yes, sir, 1 think.

THE COURT: All right, and any final words for them?

CLERK: Well, on behalf of Ms. Jeanette McBride, which
is the clerk of court here in Richland County, we do thank
you again, as Judge said, for your time and your service
this week. 1 do have work excuses if you need them, or --
so, we do thank you, and you"re good for three years.

BAILIFF: If you want to hang around, you can wait for
the verdict.

THE COURT: And you don®"t have to obviously. We don"t
know how long they will be deliberating, but you are free
to stay if you want to, but for the next year you®re not
eligible to serve again, and for two additional years you
may choose not to serve because no person can be required
to serve on jury duty in this court more often than once
every three years. And, of course, many people never get
called, 1t seems. So, thank y~all very much, and you“re
good to go.

(A PAUSE.)

THE COURT: So, if you all will check the exhibits and

make sure that everything that"s going back there are the
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proper exhibits.
Okay, we"ll be at ease, see what the jury is going
to do.
(OFF THE RECORD AS JURY DELIBERATIONS BEGIN AT 4:48
PM.)
THE COURT: All right, let"s bring them in.
(THE JURY ENTERS AT 5:58 PM.)
THE COURT: All right, Madame Forelady, if you®ll
stand for me. Have you reached a verdict?
FOREPERSON: Yes.
THE COURT: Is it unanimous?
FOREPERSON: Yes.
THE COURT: All right, if you would pass it up. You
may be seated.
CLERK: Here you are, Your Honor.
THE COURT: Thank you.
(A PAUSE.)
THE COURT: You may publish the verdict by reading it
out.
CLERK: Yes, sir.
VERDICT
CLERK: State of South Carolina, County of Richland,
Tasha Jones and Shaniqua Thompson, plaintiffs, v. Lyndon
Southern Insurance Company, defendant, civil action case

number 2019-CP-40-04650. As to breach of contract, we, the
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jury, unanimously find for the plaintiffs in the amount of
for Tasha Jones $50,300 actual damages, Shaniqua Thompson
$50,000 actual damages. As to bad faith refusal to pay,
we, the jury, unanimously find for the plaintiffs. As to
bad faith refusal to pay the damages, we will award to each
plaintiff as a consequence of bad faith refusal to pay: for
Tasha Jones $75,000 damages, Shaniqua Thompson $75,000
damages.

The plaintiftfs have proven by clear and convincing
evidence that the defendant, Lyndon Southern, acted
recklessly, willfully, or wantonly iIn causing the damages
to the plaintiffs, and they unanimously said yes. So, the
state of punitive damages they are awarding to each
plaintiff: for Tasha Jones is $350,000 punitive damages,
Shaniqua Thompson $350,000 punitive damages.

This has been signed by Madame Forelady on today, the
22nd day of June 2023.

THE COURT: All right. Ask them whether that"s the
verdict.

CLERK: This is the verdict?

THE COURT: Madame Forelady, if that is -- here®s how
you say it.

CLERK: I"m sorry. Yes, Your Honor.

THE COURT: Madame Forelady and members of the jury,

if that is your verdict, let 1t be known by raising your
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right hands.

CLERK: Raise your right hand.

(JURORS COMPLY.)

THE COURT: That"s how you"re supposed to say it.

CLERK: I™m sorry. Okay, Your Honor.

THE COURT: I know. Not a problem.

Let me -- so, the parties can review the verdict form.

CLERK: You want them to review it?

THE COURT: Yes.

CLERK: Okay .

THE COURT: The lawyers can review the verdict form.

CLERK: Yes, sir.

(A PAUSE.)

THE COURT: The verdict appears to be in proper form.

Any polling, individual polling of the jurors
requested?

MR. LAKE: None from the plaintiff, Your Honor.

MR. HELMLY: None from defense, Your Honor.

THE COURT: Any post-trial motions?

MR. LAKE: None from the plaintiff, Your Honor.

MR. HELMLY: None from defendant, Your Honor.

THE COURT: All right.

Well, ladies and gentlemen, this iIs your verdict. You
have listened intently to the testimony iIn the case, and

you all have deliberated, and you have come to a unanimous
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decision. That"s the best we have in the law, to have
twelve people listen to both sides and listen to the law
and then deliberate and come back with a unanimous verdict.
And that verdict is what you were asked to do, and that"s
what you have done. And there are no post-trial motions,
so this i1s a final verdict in this case.

And 1 want to thank you for your service. You“ve had
your thirteenth juror there, Ms. Asia Cooper, really
intently sitting and waiting to see what you all were going
to do, and we really appreciate it when jurors are so
interested that they remain to get the end result of
things.

You know, of course, we never know when we might be
involved iIn these situations. You know, we all carry
insurance for one reason or the other, and iInsurance iIs a
contract. Every -- each party to the contract has a right
to have certain expectations, and in this case things went
astray and resulted in the case being here in court, and
now you"ve decided this case. It"s been pending for a
number of years, and glad that you all helped get this
resolved.

So, that"s all we have, and you are done with jury
duty and serving for the next year. You®re not qualified
to serve, and for two additional years you may choose not

to serve. So, you®ve put in three days here, and that"s
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taken care of your jury duty for three years. Isn"t that
pretty good?

JURORS: [EN MASSE] Yes. Yes.

THE COURT: Three years and, you know, 1 know that
jurors don®t like to sit in that spot and listen to the
lawyers ask question after question after question after
question, and you“"re trying to stay awake and stay focused
because you®re not used to being in those seats nailed down
like that. You know, it"s tough for me and for Gabbie, my
law clerk as well, but we have computers here and we have
all kinds of things to help us stay focused that you cannot
have access to, but you all did well. 1 caught a couple of
you yawning, some more so yesterday than today, but you
made i1t through, and 1 want to thank you for that. |1 want
to speak with you all out here in the -- iIn the back, and 1
think the clerk has work excuses for anyone who may need
them. You all are through with service for this week.

And I will come back and talk with the lawyers after
speaking with the jury -- jurors in case you all have any
issue or question about anything.

So, the jury iIs excused.

(THE JURY EXITS AT 6:06 PM.)

(OFF THE RECORD.)

THE COURT: Okay, are there any other matters we need

to attend to on this case?
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MR. LAKE: Your Honor, I think the only other matter
that 1 -- want to make sure that 1 have an understanding of
the judgment, one, and there iIs an outstanding damages
hearing as it relates to Jupiter. They are in default, and
I don"t know whether Justice Toal had said anything to you
about that. 1 thought she indicated that would happen
somewhere around the same timeframe or whether it needs to
rescheduled for another time, which is fine with me as
well.

THE COURT: Yeah. Yeah, 1™m not -- and all that is
kind of news to me, that Jupiter...

MR. LAKE: They"re in default and have been in default
now for a while, and we were supposed to have a damages
hearing scheduled for us again.

THE COURT: Are they represented by counsel?

MR. LAKE: Well, Your Honor, that"s kind of
interesting. They actually had Adam Yount that was -- who
initially appeared. He attempted to get the order vacated.
Judge Jocelyn Newman denied that. It was scheduled for a
damages hearing. At that time Mr. Yount said they didn"t
have any money. They couldn®t afford to pay them, but he“s

never filed a formal motion to be relieved.

No. I think he said something to Gabbie in terms of
an email. 1 think he responded to an email saying he"s
kind of around but he hasn®"t been retained. So, I don"t
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know the whole story.

THE COURT: 1Is he from Columbia or where?

MR. LAKE: From Charleston.

THE COURT: From Charleston.

MR. LAKE: 1 think he"s with Haynesworth, Sinkler, 1
believe, but 1"m not exactly sure of the firm itself. 1
don®t know how the court wanted to handle that.

THE COURT: Well, that damages hearing, is it nonjury
or jury?

MR. LAKE: It would be nonjury.

THE COURT: Well, I™m not certain as to the notice
requirement for a damages hearing. We"ll be here doing
nonjury next week, Monday, Tuesday, Wednesday morning,
and Thursday morning, and 1 don"t know what®"s scheduled
either.

(A PAUSE.)

THE COURT: So for that one, I might need to go back
to the chief administrative judge to figure out the
scheduling because, you know, if he"s not -- they“re not
here now, so we just can®"t jump into it.

MR. LAKE: Yes, sir.

THE COURT: He made an appearance, right?

MR. LAKE: He made an appearance, but he hasn-t
appeared ever since then.

THE COURT: Yeah.
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MR. LAKE: He appeared for, 1 think, maybe two
matters.

THE COURT: Yeah.

MR. LAKE: We"ve had a number of depositions. He"s
basically indicated that he ought to be compensated.

THE COURT: Yeah, but once you make an appearance,
then you"re -- unless you"re relieved by the order of the
court, then as a lawyer you have to continue with the case,
yeah.

MR. LAKE: 1 did want a little bit of clarity on the
-— and 1 probably should have said this before we recessed.
Based upon the verdict, and 1 know the court had ruled
directed verdict, so that means the plaintiffs are entitled
to the initial judgment of the $50,000 plus interest plus
the other three awards. 1Is that right?

THE COURT: Well, the...

MR. LAKE: So, the consequential damages would flow
from the breach. That didn"t have anything to do with the
original damages as owed. So, my thought process was, was
that because the court ruled in favor of our briefs, that
meant that they were entitled to the $50,000 apiece plus
the iInterest. Now the jury has ordered additional damages
for consequential, bad faith, and punitive. 1 just wanted
to make sure my understanding of all that is correct.

THE COURT: Well, consequential and bad faith is the
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-- 1s the same, 75,000.

Yes, sir.

MR. HELMLY: 1 was just -- 1 -- everything was before
the jury on this case, and 1 think their award encompassed
all of the damages that were presented before them.

THE COURT: Yeah. Well, it"s an iInteresting legal
question that 1"m not going to try to interpret because it
may require additional work on you all"s part.

MR. LAKE: Because I don"t think they can lower the
other court"s judgment because that®"s a final judgment. It
has not been appealed.

THE COURT: Well, not only could they not -- can lower
it, It"s a question as to whether or not they can nullify
it. Of course, the amount was the exact amount of the
admitted loss. You know, you have 350,000 and then 50,000.
That was pretty much the acknowledged loss based on Judge
Hood"s award plus the 300 deductible that was admitted.

So, that"s, 1 guess ---

MR. LAKE: That"s separate and apart.

MR. HELMLY: 1t would be a double recovery
essentially, you know, because that was the measure of
damages was Judge Hood"s award. That was the basis for
your breach of contract.

THE COURT: Yeah. Right. So, so, you have that, but,

of course, the ---
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MR. LAKE: Well, wouldn®t that be the conse -- 1 would
think that that would be the consequential damages or
something close to the consequential damages. 1t would
appear, 1T you go by that, because your bad faith was
separate from the breach itself, Is you can have a breach
without bad faith.

THE COURT: You know, they awarded 50,000 for the
breach, 75,000 for the bad faith, and 350 for punitive.
Now, whether or not -- the question you are all sort of
posing, whether the $50,000 for the breach has already been
awarded by Judge Hood or whether it"s separate and apart
from Judge Hood"s order, and I"m not -- there is nothing
before me. YT"all are just asking me questions. There are
no —-- there®s nothing pending before me.

MR. LAKE: So, declaratory judgment®s at issue.

THE COURT: Yeah. You know, I don®"t know. There®s --
well, you"re sitting pretty regardless, It appears, as long
as you can collect.

MR. HELMLY: Your Honor, we, we obviously haven™t

adjourned. 1 just -- 1 know you mentioned post-trial
motions in, in front of the jury. 1 didn"t know if we were
to hear those in front of the jury or -- 1 just want to

renew my directed verdict motion.
THE COURT: Yes. We"ll indicate that it was properly

made, directed verdict motion, but no post-trial motions
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were made.
Okay -
MR. LAKE: Thank you, Your Honor.
THE COURT: All right.

-—-—- END OF TRANSCRIPT OF RECORD ---
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CERTIFICATE

I, THE UNDERSIGNED ELI1ZABETH B. HARRIS, CERTIFIED
VERBATIM OFFICIAL COURT REPORTER FOR THE FIFTH
JUDICIAL CIRCUIT OF THE STATE OF SOUTH CAROLINA, DO
HEREBY CERTIFY THAT THE FOREGOING IS A TRUE, ACCURATE
AND COMPLETE TRANSCRIPT OF RECORD OF ALL THE
PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN THE HEARING
OF THE CAPTIONED CAUSE, RELATIVE TO APPEAL, IN THE
CIRCUIT COURT FOR RICHLAND COUNTY, SOUTH CAROLINA, ON
THE 21ST AND 22ND DAYS OF JUNE, 2023.

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL, NOR INTEREST IN ANY PARTY HERETO.

/S/Elizabeth B. Harris, CVR-M-CM

COLUMBIA, SOUTH CAROLINA

FEBRUARY 11TH, 2024
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IS ¢ -4~ 33 Lyndon Soufien insuraace Company
Savanaah, GA 31412 . . ) JFL 322%
(800) 2800655 South Carolina Private Passenger Auto Application
[
»ame. ThsHa e Bres
100 RIPPLEMEYER AVE APT 30D Home Phoae
ciy COLUMBIA County RICHLAND st SC 2p 29203y, 18 (788) 719-4762
Gaaging ‘Work Prose
Addeess (i Gliscent B3 Msiting arddsess)
Cay Cownly State Ip Ten
i Frodoces Ruvber
SAFECHOICE INSURANCE, LLC 391724-000-000
Address Produces Phome
LEXINGTON swe SC g 28073 (503) 986-0400
Lishiry BUPD 25/50125 Tesm § monihs with poicy pesiod:
Uresured - Fom, 002016
Mok BFD 26025 (8200 deducstie sppies 1 UMPD} ‘
Undodosued Mokodal | 1y w3 2505025 (520 decctiie agpes 10 D] o 0902018
Madical ONoNE DS G0 Time:  10:57 AM
Yexr Mase Mogel Dty
+ | 2008 KiA SEDONA LXISEDORA EX TASHA JONES KNDMB233X56050682 12
2
3
4
uwBro | e MetPay | CompComsien Cam: Cotsion
Prespiom Proms Peomion Dedactibie Premigm Premivm
§578 3473 s | 57500 TR0 0 256 8 508 O 1000 $405.00 $572.00
080 3250 O 508 01000

O Mo D256 0500 ©1000

O 025 O @ D100

A residents of Be housetiold age 14 and over mus! ba listed, nciuding o unmanied childees, wards, 304 Rosier chiliiren Lhat ang aot emantpsiad, even § nol a vesident of the household.
NO COVERAGE FOR UNUSTED DRIVERS. For ach show aame, dals of bth, 3ex, 3nd men eeen i 00! 89 operaion. Ay pbretd wivdse fiopnsa & swsponded sl be exchwied.

TASHA JONES EC 03/98/1992
TERESA JONES sC 033171966
Check if 37y operstor of the automwbie has everbad: DEplapdy OSuroke DOiabetss DlossofEye  DCersboat Palsy Atack  Dtossof Limb
i amy Bem 18 chacked, 3 Physician’s S or Altered Yebicle St must be atlached.
Pis Toid Pramiume. =
TASHA JONES At-Fault Accident 4
TASHA JONES A-Fault Accident 4

THE SURER GAN CANCEL THIS POLICY FOR WHICH YOU ARE APPLY  WITHOUT CAUSE DURING
THE FIRST 00 DAYS. THAT 1S THE INSURER'S CHOICE. AFTER THE FIRST 90 DAYS, THE INSURER CAH
ONLY CANCEL THIS POLICY FOR REASONS STATED § THE POLCY.

Has appiicant baen advised that filiure o dischose all accidents aad viclations wik jeopasdizahis coverage? D Yes Do OAgencyCmeck  ClimagThet  Thack Hosber:
CSSCAPP § (0614
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Mdess Cay
AL 1920 AUGUSTA HWY WEST COLUMBIA SC

Cay e o Frome.

iabily insurance COVerd0g pays other motor drivers ang Geir passenaers for damages caused by you and forwhich yau  legally responsible.
There are two fypes of aulgmiobile insuzance covarages bodly injury snd groperty damege. Bodly Injury coverage pays for badily injures o ohers by
vehich. Property damage covetage pays for damages which your molor vehicke causes to ofner vehicles or property.

Under South Caroiing baw, i2n insusance company may refuse & wiite your automobile imsuance for 8 number of reasons. If an insurance cosipasy datides o
writs your fability insrance coversge, howeves, #f mtust provide atieast $25,000 of bodily injury coverage for each person whom you may injurs in aey single
acrident 30d $50000 6f - injry coverage for two of more people whom you Iy injura in any single accident. The insuracce company mus! also provide 31 least
$25.000 in property damagie covarage for each aocident you may cause. You my have seenthese lirsils described 35 525 000/550 000/325,000 o1 25-50-25. These
#ralls sre commonly knownias olis. In order (o deive your sulomoblie upon e (0ads of this state. you must have at least hess of insurance,
unless you post a safistactory bond or pay a $550 feb b drive uniesured. Therelsno hat an insurance comgany offer ighar than mesimem limis of
insurente coverage. 1 yeur insurance company does offer more han m fimiss, you vl be required Yo pay Ba premiven for Bxse

An insuser Bt weiles yoor Insurance coverage must also offer eo addiionsl coveragas which will prolect you in the event you ae damaged i an
automobile accident by an at-faulf driver wh either has na avtomoblie insurance of whose aiiomobie insurance are loss than your domages ia that
acvidenl These coverages gre lermed urinsured molorist coversge 2nd optional underinsured mblorst coverade, respectively. You may al50 see hem refered 10 a5
UM andlor UIM. By law, your & ' swance poiicy aulomatically provides uninsured motorst covesage of $25,000/850.000/25,000. Theee is a $200.

for uminsured properly darsage claims. ﬁmmbwmmmlwmmwﬂcwmg&mﬂbembmmm forit

ummmmmmymamwmmmmmmmm.umsm ¥OU may be eslilied ¥ collact
a5 dameges {rom an cwnar or operator of 30 23-&auR uninsured motor vehicle. Ar uninsuned folor vehicie is @ malor vehicle which ejther has o insuance

coverage of Is opersled by ahitand  ddver

umwmammmpembsmowmw\smmmmmmmm.nmnmwmmmmh
as damages kom an owner o operaiorof an aldauit undednsured melor vahicla. An endarinsared mator vehicle is a molor vahicle which is cvered by some fomm

of 1abBy inswanca, but which s insufficient to fully compensate you lor youx damsages.

Your automobile insurance does nct automabically provide any underinsurd motoris! coverage. Howeves, you hawe the right 1o buy, and your insufance company
seq  looller, opliongl underinsured mokorst coverage in various pplothelmisollia  coverage you have porchased. The * of optiona! undesinsured

1 coverage which your insurer ks aithorized 1o wiile and for which you are gligible are shown on lhis o, together with e addiionad premium for those Einlts,
You may not purchase undednsuned molortst coverags with Smills in excess of your Bablity kmils.

¥ you the opfional underinsured coverage shown in this form and if you afe Jevoived in 8n automobie sccident hat is not your faull, this fome mey be used by your
Insusance company 85 evidence against you i you make & chaim for opliona; ndasinsured molorist coverage.

lywpommwmmmabmrmmamwwﬁmmmrmmsmamuwmmm
undesinsoted molorislcoverage, inhe same . as your iasusancs, o your auiomobile insurence policy. You will be requiced b pay an addional
premium for wwmmmhm‘ fornon-payment of that addibonsl -~

In e fustre, if you wish to increase o to decrease your of oplional undednsured molonst coversge. you must CONLact siher your nsuranca ageal of your isurance
company. You  nol bepresenied with another copy of this form by your nsurance agend of cument insurance company when you exiend, supersede, of

Piease read this form carefuly. Your Insurance agent of your insurance company mest answer ary quesbons which you may have. ¥ you hia any furher questions,
you may contact the Depariment of Insumnce at: Office of Cosisumer Services, South Carolina Department of Insuraace, 1201 mmﬁm Soul
001, POBx 100805,  ° SoutCa  29202-305, (B03) 737-6180, (00} 768-3467. Emall address: cossumers@doi.sc.gov

Optionsl Underinsured mﬁamaw&wﬂ
Coverage of $25,000650 000/525,000 is avelable. Premyans for tis covernge can b $23.40 or moe.
Chieck one of the folowing:

B Izooept Underinsured Niotorists Coverags with limits shown on e apphication for insurance.

01 | reject Underinsured Molorists Coverage sntirely. | undarstand thal this rejeclion appiss ko my present aulo insusance policy and io all fulwe rnewals o
replocements. of this pokicy. 1 | want 1o reqeest Underinsured Motorists Coverage al some lukwe fime. Emust let he Company or  agent knowin
Applcont’s

By my signatuss, | acknowledge that | have rezd - or | have had read 1 ma - the abore explanation and offer of optional undevinsured motorist coverage. tunderstand
thattheabove explang ol this coverage is infesded only tn be 5 brief descriplion of oplional underinsused molonst coverage and frat paymenl of banefils under s
wsmmmmmmmwmmmmmmmmdmmmam

below {ixihar acknowledges hat | undersiand the coverage as i has been explained ko ma, and the coverage has been saloched by me. This is he hype
of insurance 1wish lo paschasa.

weol @ Damg'lz'hl(

CiS SC AFP | B'H)
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Coeck one of the
teceept Medical Payments Coverage with livils shown on the application for insurance.

O trejectivadical Payments Coverage erlirely. | undarstand thal this rejection applies lo my present 3:10 insuzance policy and jo of future renerals o replacenmants of
nis it some fulre Gme, § must ot e Company or my sgent know in wilieg.

* policy. fiwantio
#1 forany Company cancels i due 10 my fa8ues 1o pay sny pemivm when due, e prova
e Compiiny for ihe coverage fhis posicy and may be deducied fom any refund fo which | am eailad.
aturs of Date:
I tave personally } described on this and {3 The vebiice idenlification nambed(s} has bean veriisd, 01 Form and
have been enclosed for’ s} quelilying for the Sale Discount and O Inspection Form and Pholols) have been for any vehicle wih existing
damage.
 stmol st o -03-16
{mderstand and ot am fo Eist drivers and molor vehicles in the application. | undersiand and agree thal afl membess a of She household

908 15 2nd over are Isiad on the appiicstion. | understand and agree that fafuee i compislely and accurataly inform the company of off mesnbers and residents of ho
eusahold 09e 15 and bver may <o fraud o mismpeesentaon. | anderstand and agres hat the compary will provide 0 COverace for  clain arising kom an
accident or loss incurred when 2 Bsted vehicle is operated by any unksied member or resident of the household 3ge 15 and over. 1 UNDERSTAND AND WARRANT TO
LYNDON SOUTHERN SNSURANCE COMPANY THAT ALL DRIVERS i MY HOUSEHOLD ARE USTED ON PAGE ONE (ABOVE) OF THIS APPLICATION. IF ANY
UNLISTED RESIDENT OF MY HOUSEHOLD OPERATES.ONE OF THE VEHICLES INSURED UNDER THIS POLICY, SUCH USE WOULD BE STRICTLY WITHOUT

HiY EXPRESSED OR IMPLIED SSION.

sture of
Fost Eahasds Doy

Sacvnd Excleded Over
HAME

Al regulyr diress, members of residents of the household a9 15 and older must be rated for coverage of exchuded kom coverage. |-agree will e company thal no
coverage bor any daimiarising from an accident o loss incured when & covered. ©  or:any other auto i operaled, maintained, of usad by a drireds)

exchuded {rom coverage-at the Bime of appication of by andrsement. This exclusion whelberornol  uselswith  permission. Thisindudes sny cleim for
damages made against me, of 8 lamiy member of resident or any other personor organization for neg eninastment, vicasioss » OF iy Olhar Similtar thetry.
This erchsion doas rot spply o Underinsunad Molodst coversge 1 reject Undednsured Molctist coverage in This exciusion under s policy wil apply 6
ol renewals and clianges theraol,

Individuals may be-excluded from your poticy if
1} Theyheve umed in thek driver's licanse b the Department of Public Safety, o

2)  Theycblireda .o} insursace {or fo enabie them fo drive vehicles.
thershy applylothe a policy of insumince as h'mawimﬁaxmm&aﬁsaiummmmuudgmdwm
the sislements and snswers on this application  tueand o i best of thelr knowiedge and beliel. | further certily sl persons age 15 years o oldsr

ive  me o shown above. The undarsigned agree %ial any Bsved from B sppication shallbe and woid from inceplion i any of these answers are
mm«gmmmmm:mnmmmbmmummsmmmtsm:ammnkm!mhm
el Lyndon Southers Insurance {Company) may oblain consumar reports {witich may include a drives bistory report, credi ripot o 500E) o pereonal o
pridieged information from ¥ibrd paries and | grant tham the autharky 0 do s0. Hmust pay any fonal premium die # these are chisgesble ¥ olfencsafs) not
mea@mmemi‘ wil be canceled. Should 2 Molor Vehitie Reporl disagrea with : T onbhs
apgication, o if oher discrepancies be " ed, theredy consent 10 pay any resuliant addional sramivm and 35106 1o pay e foe 3nd $ia NSF fee,
. belore wilt be epptied. Upon sequest, additonal information a5 (o the nature and scope of the sport, if one is made, willbe provided,
B oplion ave charged a nosefndable instaliment fee. Having had a1l of the optiona! coverages and optional offered and
hm,mmsbnlu @ accaplances or rejections for this and any renews, replacament, reinstalement, iranslor, or substitvla thereol, and for any

of any covered by .
Date: 3
| e undonsigned certily thal o the best knowladge, alf inforenation Ested is comect The stolements st are thase of the wholas
signed this lormin my Thoappicaniandthe  ~ ned are relsining 8 duplicsie signed cogy of this lorm. 1am Jegally qualifiad fo svbeiit Bhis form on behall
ol be lmwhaw&zs\‘: * "s}and Jound it free of 28 damage, axcept as noted on this application.
te of Protucer: o3~ 316

Fraud Waming: Any person with intent io defraud or knowing that he is facllitating a fraud against an insurer, or submits an application or files a claim
containing false or deceptive statoment is guiity of insurance fraud.

CIS SC 4PP 1 06114 heged ok
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CIS
VEHICLE INSPECTION FORM
CIS, INC.
PO BOX 8910
Savannah, GA 31412-8910
Phone {800) 280-0955 ¢ Fax {012) 236-8397

One form per vehicle on policy is required.

Insured may submit a MSO/BOS er complete a self inspection signed by the
agent and insured, as long as no damage is present on the vehicle.

If damage is present, two photos are required to be submitted with the
application along with agent and insured signatures.

Policy Number; _ Cti4154345-00 insured Name TASHA JONES

Vehicle #_1 Year 2006 Make/Model KIASEDONA LX/SEDONA EX

VIN # KNDMB233X66050682

Odometer Reading {(***Required**#) / 6 ‘f', ‘ 7 {

Vehicle Condition: o Excellent Eéood B Fair o Poor

Describe any damage on the vehicle including which panel is involved:

x__ Elmm x_ 1T _ho Jones
Agent Printed Name Applicant Printed Name
X 0%-0%-/C 313/“,
Signature of Agent Date f " Date
CIS SC 011 (061 4)
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Transaction Receipt Page 1 of |

Merchant: Safe Choice Insurance
4864 UGUSTA ROAD
LEXINGTON, SC 29073 {803) 996-0400
us
Order Information
. Desecription:
: Order Number: P.O. Number:
Custorper 1D: Invoice Number:
Billing Information Shipping information
tasha jones
Shipping: 0.00
Tax 0.00
Total: USD 453,60
Visa XXXX6304
DatefTime: 03-Mar-2016 08:54:53 MST
Transaction 1D: 8037792183
Transaction Type: Authorization wi Autp Caplure
Transaction Status: CapluredPending Settiement
} Authorization Code: 360837

Payment Method; Viga XXXX68304

https:/faccount.capitalbankcard com/ui/themes/capitalbankcard/Transaction/TransactionRec... 3/3/2016
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND Civil Action No: 2017-CP-40

Tasha Jones; and
Shaniqua Thompson

)
)
)
)
)
)
)
Plaintiffs, )
)
)
)
)
)
)
)

<
PO
. ) ~
o bl
vs. SUMMONS S5 s ©
o = =
. ;;‘q ~  nL
John Doe Ro /' @ =3
DT o mT
.l X oL
(&) <
Defendant. LA S
~~F .
— [N ——
E N ~

TO THE ABOVE NAMED DEFENDANT:

You are hereby summoned and required to serve upon Dietrich A. Lake,
plaintiff's attorney, whose address is 1034 Briargate Circle, Suite 201, Columbia, SC
29210, an Answer to the Complaint which is herewith served upon you, within 30 days
after service of this summons upon you, exclusive of the day of service.

If you fail to do so, judgment by default will be taken against you for the relief

demanded in the complaint.

A
Dietrich A_ Lake #69649
The Lake Law Firm
1034 Briargate, Circle, Suite 201
Columbia, SC 29210
803/750-8311 office
803/750-8312 fax
ATTORNEY FOR PLAINTIFFS

January 17, 2018
Columbia, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND Civil Action No: 2018-CP-40

Tasha Jones; and
Shaniqua Thompson

)
)
)
)
)
)
)
Plaintiffs, )
)
)
)
)
)
)
)

VS. COMPLAINT S
g5
John Doe ©F g o
of F £
Defendant. (Jury Trial Requested) .~ & &
o 08
T =X o8
The Plaintiffs; complaining of the Defendant, alleges: & Ny S
el (" -l
N .

South Carolina.

2. The Plaintiff Shaniqua Thompson is a citizen and resident of Richland
County, South Carolina.

3. Upon information and belief, the Plaintiff has no knowledge of the
residency of the Defendant John Doe.

4. The parties hereto, the subject matter hereof, and all things and
matters hereinafter alleged are within the jurisdiction of the Honorable Court.

5. On or about the 15th day of June, 2017, the Plaintiffs were stopped at
the intersection of Farrow Road and Standish Street in Richland County,

Columbia, South Carolina.

6. The Tasha Jones was the driver of the vehicle while the Plaintiff

Shaniqua Thompson was a passenger in that same vehicle.
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7. The Defendant John Doe was driving a vehicle that was travelling
behind the Plaintiff's vehicle on Standish Street in Richland County, Columbia,
South Carolina.

8. The Defendants’ vehicle struck the Plaintiff's vehicle in the rear and
fled the scene of the accident.

FOR A FIRST CAUSE OF ACTION

9. All the allegations in Paragraphs 1 through 8 are hereby incorporated
herein as if they had been set forth fully hereunder.

10. The injuries and damages as hereinafter set forth were caused by the
negligent and reckless conduct of the Defendant in the following particulars:

a) In failing to maintain a proper lookout;

b) In driving too fast for conditions;

c) Infailing to exercise that degree of care which a reasonably
prudent person would have exercised under the same or similar circumstances;

d) In driving recklessly:;

e) In leaving the scene of an accident; and,

f) In failing to maintain proper control of a motor vehicle.

11. As a direct and proximate result of the Defendant's negligence, the
Plaintiff Tasha Jones suffered injuries to her neck, back and body; furthermore,
the Plaintiff Tasha Jones’ injuries were of such a nature as to require her to
expend monies for hospitalization, doctor's care, and other medical necessities.

12. The Plaintiff Tasha Jones has suffered and will continue to suffer

great pain and mental anguish as a result of this collision.
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13. As adirect and proximate result of the Defendant's negligence, the
Plaintiff Shaniqua Thomson suffered injuries to her head, neck, back and body;
furthermore, the Plaintiff Shaniqua Thompson'’s injuries were of such a nature as
to require her to expend monies for hospitalization, doctor’s care, and other

medical necessities.

14. The Plaintiff Shaniqua Thompson has suffered and will continue to
suffer great pain and mental anguish as a result of this collision.
WHEREFORE, the Plaintiffs pray judgment against the Defendant for

actual damages and punitive damages in an appropriate amount, and for the

y

Dietrich A. Lake #69649

The Lake Law Firm

1034 Briargate Circle, Suite 201
Columbia, SC 29210
803/750-8311 office
803/750-8312 fax

ATTORNEY FOR PLAINTIFFS

costs of this action.

January 17, 2018
Columbia, South Carolina
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Richland
IN THE COURT OF COMMON PLEAS CASE NO. 2018CP4000337
Tasha Jones John Doe

PLAINTIFF(S) DEFENDANT(S)

[l

[o
[l
[

10

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON): |:| Rule 12(b), SCRCP;|:| Rule 41(a),
SCRCP (Vol. Nonsuit); [_]Rule 43(k), SCRCP (Settled);
[]other
ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP;D Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[]other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded:;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT ISORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment

by the Court:

Plaintiff's Motion for Default Judgment filed on 3/5/2018 is GRANTED. Matter to be
scheduled for a damages hearing.

ORDER INFORMATION

This 0rder|:| ends@ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 09/28/2018 .

John Doe

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Richland Common Pleas

Case Caption: Tasha Jones , plaintiff, et al vs John Doe
Case Number: 2018CP4000337

Type: Order/Electronic Form 4

So Ordered

Jocelyn Newman

Electronically signed on 2018-09-28 10:59:03 page 3 of 3
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

County of Richland 2018CP4000337

TASHA JONES,

e e e e e e S S S S e S e

PLAINTIFF,
vSs. TRANSCRIPT OF RECORD
JOHN DOE,
DEFENDANT,
January 30, 2019
Columbia, South Carolina
BEFQRE:

THE HONORABLE ROBERT E. HOOD, JUDGE.

APPEARANCES:

DIETRICH LAKE, ESOQ.
Attorney for the Plaintiff

RANDALL HELMSLY, ESQ.
Attorney for the Defendant

KAREN AMBROZIAK
Official Court Reporter
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THE COURT: We're on the record in 2018-CP-40-337,
Tasha Jones and others vs. John Doe. Mr. Lake is here
present representing the plaintiff.

We're here for purposes of a damages hearing; is that
correct?

MR. LAKE: Yes, sir, Your Honor.

THE COURT: Are you ready to go forward?

MR. LAKE: Yes, sir. My understanding -- I'll let
counsel speak. Good afternoon, Your Honor. Randy Helmly,
Helmly Law Firm out of Mt. Pleasant on behalf of Mall
Insurance Company (phonetic) who is UM carrier in this
case. I had the pleasure of being thrown into this briar
patch within the past several days trying to get up to
speed on this case.

I understand Mr. Lake has a motion and his clients
are here today. I would respectfully ask the court for a
continuance to give myself a chance to, I guess, sort of
through this maze and this mess.

Again, this file just landed in my lap in the middle
of last week. Due to some other court-related
obligations, it's been a little bit difficult for me to
wrap my head around the history of the case, the issues
involved.

THE COURT: What's the history of the case, Mr. Lake?

MR. LAKE: This is an automobile accident that
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4
happened back in 2016, and I mean, we filed —-- it's an
uninsured motorist claim.

We filed a summons and complaint, filed it to the
insurance commissioner. It was properly served. An order

of default was issued some time ago. We understand
counsel has just gotten involved in this particular
matter. I think he told me he reached out to me this
morning, but I was actually in court in Newberry. I
apologize, that's why we're a little bit late. He Jjust
introduced himself to me.

THE COURT: That's okay.

MR. LAKE: This is the first time I realized there
was somebody involved with it. I told him I understand
his situation. My clients are here, but I understand that
he's in a difficult spot. So I'll leave it in the Court's
discretion to decide how we should go forward.

THE COURT: All right. 1I'll grant your continuance,
Mr. Helmly. You need to file —-

MR. HELMLY: Notice of appearance, Your Honor.

THE COURT: You took the words out of my mouth.

Thank you, a notice of appearance. You also need to file
a continuance order along with a $25 filing fee, and what
I'm going to do is I'm going to have y'all put on for the
nonjury docket whatever's in the month of March.

MR. LAKE: Yes, sir.
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THE COURT: That will give you some time.

MR. HELMLY: Absolutely, Judge. I do appreciate
that. Certainly, I apologize. I don't mean to waste
Ms. Thompson and Ms. Jones time, but I do appreciate the
courtesy extended by Mr. Lake here.

THE COURT: Great. Thank you. Get it all filed
electronically and we'll get it taken care of.

(Whereupon, the proceedings were concluded.)
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CERTIFICATE OF REPORTER:

STATE OF SOUTH CAROLINA )

COUNTY OF RICHLAND )

I, Karen Ambroziak, Official Court Reporter for the
5th Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and
evidence introduced in the trial of the captioned case,
relative to appeal, in the Court of Common Pleas for
Richland County, South Carolina, on the 30th day of

January, 2019.

February 5, 2020

Aaren dmbrogaf
[

Karen Ambroziak, RPR
Circuit Court Reporter
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Randy Helmiy

Dietrich Lake <dieirchlake@yahoo.com>

From:

Sent: Wednesday, June 5, 2019 9:59 PM
To: Randy Helmly

Subject: Re: Jones/Thompson v. Doe
Randy:

Sorry for the late follow up but | was una ble to reach my clients to get their position on resolving this matter.

Let me know if you can get at least $30k & piece to settle the case. Your client could use the remaining lability coverage
and use some coverage under the UMPD coverage to supplement the liability coverage. The carrier is in default and }
believe there are some elements of bad faith in them lefting this case get to this point. 1think it would be in their best
interest to settie and not risk 2 hearing, but that wouid be there calt.

| have told Mr. Witherspoon to recommend to the client that they take that offer if you can get it.

{ will be out of the legp in the morning but hope this case can be settied.

Dietrich A. Lake

Sent from my iPhcne

On luh 5, 2019, at 4:31 PM, Randy Helmly <rhh@helmlylaw.com> wrote:

Thanks

Regards,

Randy

Ransome H. Helmly
Law Office of Ransome H. Helmly, LLC

409 Coleman Blvd., Suite 200
Mt. Pleasant, SC 29464

B 843-884-0184

F: 843-284-9871

rhh@helmlylaw.com

NOTICE: This message contains confidential information and is intended only far the addressee. if you
are not the named addressee, you should not disseminate, distribute, or copy this email. Please notify
the sender immediately by email if you have received this message by mistake, and delete this email
from yaur system. Email transmission cannot be guaranteed to be secure or etror-free as information
can be intercepted, corrupted, lost, destroyed, arrive late or incomplete, or contain viruses. The sender
does not accept liability for any errors or omissions in the contents of this message which arise as a
result of email transmission. If verification is required, please request a hard-copy versicn.
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State of South Carolinz ) In The Court of Common Pleas
) Fifth Judicial Circuit
County of Richland ) 2018~-CP-40-0337

Tasha Jones and Shanigqua
Thompson,

Plaintiffs,
vs. Transcript of Record

John Doe,

Defendant.

[ N I VR W

June 6, 20139
Columbia, South Carolina

BEVFORE:

The Honorable Robert E. Hood, Judge

APPEARANTCE S:

Michael Witherspoon, Esquire
Attorney for the Plaintiffs

ALSO PRESENT:

James Saxton, Esquire

Elizabeth B. Harris, CVR-M-CM
Circuit Court Reporter
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THE COURT: The next case on the docket is
2018-CP-40-337, Tasha Jones vs. John Doe.

And tell me your name, sir.

MR. WITHERSPOON: My name is Mike Witherspoon. I'm
here for Dietrich Lake.

THE COURT: Okay. Great.

All right, and who are you?

MR. SAXTON: Your Honor, James Saxton. I'm here for
the carrier and John Doe.

UNIDENTIFIED WOMAN: I'm assisting counsel.

THE COURT: QOkay. Have y'all filed a notice of
appearance in the case?

MR, SAX¥TON: I don't believe we have. We have, we
have a sudden conflict that led us to a situation that I
just got put on this case yesterday, Yocur Honor, so.

THE COURT: Okay.

MR. WITHERSPOON: Your Honor, I would cbject to them
being here, given the fact that I think in January, Mr.
Lake indicated that he had a hearing and you ordered that
they file a motion of appearance and, and continuance, and
they didn't do it. And now they're here today and no
motion of appearance has been filed, so they don't really
have any standing to be here.

MR. SAXTON: I, I was unaware that there was a need

for the notice of appearance, Your Honor. I was, was under
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the understanding that the grant -~ the continuance was
granted and, you know, such that's, that's where we stand.

THE COURT: So, who do you represent?

MR. SAXTON: Lyndon Southern Insurance Company, U.M.
carrier, and on behalf of John Doe in the place of counsel
Randy Helmly.

THE COURT: 2And why do y'all don't think y'all don't
have to file a notice of appearance?

MR. SAXTON: T mean, if I were able to make that
motion now, I would certainly do so.

TEE COURT: Well, how? I mean,..

MR. WITHERSPCON: You ordered them to do this in
January I understand, Your Honor.

THE COURT: I'm trying to find the summons. Let me
see. Hold‘on.

{A PAUSE.)

THE COURT: I'm not saying someone didn't order them
to do something in January, but I don't know that I ordered
them to do something in January. I wasn't here for most 6f
January, but I'm trying to find it. Do you have an order
to that effect, Mr. Witherspoon?

MR. WITHERSPOON: My, my understanding is the clients
were here. They confirmed that you were the judge and we,
we had it continued to now, and they was ordered to file a

motion of appearance, and a continuance was never filed.
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THE COURT: I don't see that.

MR. WITHERSPOCN: That was in January.

THFE COURT; I don't see that.

MR. WITHERSPOON: We might have a copy of it.

{A PAUSE.)

THE COURT: I don't see any orders out of hearings in
January at all. I see a notice of a hearing.

MR. WITHERSPOCN: We attended that and someone showed
up that day, my understanding was, for the first time and
this, this case was filed back in ---

THE COURT: January cf 2018.

MR. WITHERSPOON: --- January, right, and for the
first time at the default hearing or the damage hearing,
somecne showed up. Wasn't identified by Mr. Lake and you
had ordered, my understanding, that they file a notice of
appearance and file a continuance, and now it's June and
that still hasn't been dorne. And again it's my positicon
that they don't have standing to be here to represent Mr.
Doe and shcould not be allowed to ask any questions of my
client because again we -- no one has ever put anyone on
notice of their appearance for Mr. Doe, and Mr. Doe is not
here.

THE COURT: Judge Gravely ruled in vour case. Judge
Gravely ruled in the case back in RAugust of 2018.

(A PAUSE.)
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THE CQURT: I see there's a notice for a hearing.
There's a notice for a hearing for the date of January the
30th, but there's no -- it appears Mr. Lake didn’'t do the
order that he was supposed to do to say what happened in
that hearing.

MR. WITHERSPOON: Oh, Mr. Lake was supposed to do it?

THE COURT: Yeah. There's no defense atterneys. 1
mean, the ---

MR. WITHERSPOON: Right.

THE COURT: --- to continue it, or I guess the other
side didn't. It could be the other side didn't do it
either.

MR. WITHERSPOON: Right. Someone appeared and we
didn't get that attorney's name.

Mr. Saxton, do you kncw that attorney's name?

MR. SAXTCN: It would be Randy Helmly.

THE COURT: And does he work with v'all, or does he
represent ——--

MR. SAXTON: He represents the —--

THE COURT: --~ the insurance company?

MR. SAXTON: Yes, sir. Yes, Your Honor.

THE COURT: And where is he?

MR. SAXTON: Unfortunately, he had & conflict.
Couldn't make it today, and I —--- |

THE COURT: What conflict did he have?
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T. JONES — DIRECT EXAMINATION BY MR. WITHERSPOON

MR. SAXTON: He had a -- already scheduled fundraiser
that he was attending up in Greenville.

THE COURT: Is it literzlly a fundraiser?

MR. SAXTON: Yes.

THE COURT: Did those words just come out of your
mouth?

MR. SAXTON: I, I believe that's the, the
understanding that I was given.

THE COURT: What's the name of the firm Mr, Helmly
works for?

MR. SAXTON: The Law Office of Ransome Helmly.

THE COURT: All right, I'm not going to allow them to
appear in the case. They've had opportunities since
January of 2019 to file notice of appearances in the case,
file something in the case, and they've done nothing.

All right, you may call your first witness.

CLERK: Could you state your full name, plezase?

WITNESS: Tasha Latoya Jones.

TASHA LATOYA JONES, BEING DULY
SWORN, TESTIFIES AS FOLLOWS:
(A PAUSE.)
TEE COURT: All right, you may go forward.
DIRECT EXAMINATION BY MR. WITHERSPOON:
Q. Ms. Jones, state your full name and address.

A. Tasha Latoya Jeones, 309 Carterhill Drive, West
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T. JONES - DIRECT EXAMINATION BY MR. WITHERSPOON 8
Columbia, Scuth Careclina, 25172.

Q. And, Ms. Jones, the date and time of this accident, do
you remember the date and time of the accident?

A, June the 15th of 2017. I believe it was arcund

midnight.

Q. Okay, and where were you going at the time of the
accident?

A. I was, I was heading home.

0. Okay, and, and what happened in thé accident?

A. I was at a stop sign turning off of Standish on to

Farrow Road when a car hit me from behind at the stop sign.

Q. And was your car totaled at the time?
Al Yes.
Q. Okay, and I show you a photo of this vehicle.

MR. WITHERSPOON: May I approach, Your Honor?
THE CCURT: Yes, sir.

BY MR. WITHERSPOOCHN:

0. Is this the true and correct photo of your vehicle?
4. Yes.
Q. Okav.

MR. WITHERSPOON: <Your Honor, I'd like to enter this
into evidence.

THE COURT: All right. Plaintiff's Exhibit Number 1.

(PHOTOGRAPH MARKED INTO EVIDENCE AS PLAINTIFF'S

EXHTBIT NUMBER 1.}
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T. JONES - DIRECT EXAMINATION RY MR. WITHERSPOON 9
BY MR. WITHERSPOON:

Q. And what type of damage was caused to your vehicle?

A, The whole rear end was pushed into the back seat.

Q. Was the vehicle totaled?

A. Yes. It was total lost.

Q. and did the insurance company pay for your damage to
your wvehicle?

A, The insurance company did cover the vehicle,

Q. Was it entirely the whole thing covered? Did you have
any deductible?

A. Net that I recall.

Q. Okay, and the standard deductible in a U.M. case is,
like, $200.

A, I didn't have to pay anything.

Q. Okay. Okay, and can you describe to me what type of

injuries did you receive as a result of this?

A, Yes. I had back injury and neck injury.

Q. Ckay. Did vou go from the scene by EMS?

A. Yes. |

Q. Ckay, and what hospital did you go tov

A. I went to Providence.

Q. QOkay, and from Providence, what other type of
treatment did you recelve?

A. I went to Lexington Medical Center until I was zable to

get in to see my primary physiclan, and then I did physical
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T. JONES - DIRECT EXAMINATION BY MR, WITHERSPOON 10

therapy as well.

Q. Qkay, and did you incur bills as a result of this
accident?

Al Yes.

Q. And how many —-— how much bills did you incur? Do you
remember?

A. I don't remember the exact amcount.

0. Ms. Jones, does 59,586.85 sound feamiliar?

A. Yes.

0. In terms of the total medicals? Would these be the
total medicals that you incurred?

A Yes.
MR. WITHERSPOON: BAnd I'd liked to enter these into
evidence, mark as exhibit.
THE COURT: All right, Plaintifﬁ’s Exhibit 2.
(MEDICAL BILLS MARKED INTO EVIDENCE AS PLAINTIFF'S
EXHIBIT NUMBER 2.)
BY MR. WITHERSPOON:
Q. And, Ms. Jones, in the accident, did the vehicle that
hit vyou, did they leave the scene from the accident?
A, Yes. When the officers got there, they said no one

was in the other vehicle, but the vehicle was still there.

Q. OQkay, and so you never got out of your vehicle at the
time?
Al No, sir.
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T, JONES - DIRECT EXAMINATION BY MR..WITHERSPOON 11
Q. So, you didn't know. Did they run away or did they
drive away?
A. I didn't see them. I didn't know until the officer
got there. I was sitting -- my car was sitting in a
completely different angle as theirs.
Q. And did you have, as a result of this accident, any
type of limitations as a result of this accident? Are you
still having problems?
A. At the time, I couldn't do everything to the full
capability as far as cooking, cleaning, and doing thing for
my kids, and working. ©Now, every now and then I have a
liftle bit of pain, and I just do the therapy —-- what the
therapist tcld me to do, as well as taking, like, a Tylendl
for pain relief,
c. All right.

MR. WITHERSPOCON: I don't have any further questions.,

THE COURT: All right.

All right. Thank you, ma'am. You may step down.

(THE WITNESS EXITS THE STAND.)

MR. WITHERSPOON: (Call Ms. Thompson.

THE COURT: All right, please come forward and be
sworn.

CLERK: Would ycu state your full name, please?

WITNESS: Shanigua Chiffon Thompscon.

CLERK: Could you say it louder?
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S. THOMPSON — DIRECT EXAMINATION BY MR. WITHERSPOON 12
WITNESS: Shanigqua Chiffon Thompson.
SHANIQUA C. THOMPSON, BEING DULY
SWORN, TESTIFIES AS FOLLOWS:
DIRECT EXAMINATION BY MR. WITHERSPOON:

Q. Ms. Thompson, would you state your full name and

address?

A. Shanigua Chiffon Thompson, 4311 Catherines Avenue,
Columbia.

Q. Ms. Thompson, deo you recall the date of the accident?

A. June 15, 2017.

0. And zbout what time?

A. Midnight.

Q. And what happened in the accident?

A. We were on our way back home, and someone hit us at a
stop sign, and we were in the middle of the media [sic] by
the time the ambulance got there, what I could recall. 1
was actually in the backseat.

C. And you were transported from the scene by EMS?

A. Yes, sir.

Q. And what hospital did you go to?

A. I actually went to Providence.

Q. Okay, and did you go to another hospital after

Providence?
A. Yes, sir. I actually went to Lexington because my
primary care -- I don't have a primary care doctor. I
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S. THOMPSON - DIRECT EXAMINATION BY MR. WITHERSPOON 13
didn't have a primary care doctor at the time, excuse me.
Q. And vour total medical bills, do yeu recall the
number, what your total medical bills were?
A. No, sir.
Q. Okay. Does this look familiar, breakdown of all your
bills, $£9,780.712
A. Yes, sir.
0. Okay.
MR. WITHERSPOON: 1I°'d like to mark this as Exhibit
Number 3, I guess.
THE COURT: All right, Plaintiff's Exhibit Number 3.
{MEDICAL BILLS MARKED INTO EVIDENCE AS PLAINTIFF'S
EXHIBIT NUMBER 3.)
BY MR. WITHERSPCOON:
Q. As a result of the accident, Ms. Thompson, what type
of injuries did you suffer?
A. I had chest and back pains.
Q. And are you still having any problems as a result of
the accident?
A. I have problems here and there. I use Tylenol. I get
my fiance to massage me in my lower back.
Q. Okay, and -- okay.
MR. WITHERSPCONWN: No further guestions, Your Honor.
THE CCQURT: All right, ma'am, you may step down.

(THE WITNESS EXITS THE STAND.}
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THE COURT: &Any further witnesses?

MR. WITHERSPQON: No further witnesses.

THE COURT: Okay, and what is the plaintiff
reguesting?

MR. WITHERSPOON: We are requesting $50,000 each,
given the fact that the person rear ended her vehicle, left
the scene, didn't stay, has never shown up, has never
contacted them. So, we are reguesting, again based on the
medicals, $50,000 each for pain and suffering, punitive
daﬁages.

THE COURT: All right, that request is granted. You
are to do an order tc that effect.

Mr. Saxteon, will you spell your name for me?

MR. SAXTON: Yes. It's James S-a-x-to-n.

THE COURT: And are you a member of the South Carolina
Bar?

MR. SAXTON: Yes, sir.

THE COURT: Okay, and the gentleman who was here in
January is who?

MR, SAXTON: I, I believe it would have been Randy
Helmly.

THE COURT:; And would vou spell his last name?

MR. SAXTON: H-e-l-m-1-y and, Your Honor, I just want
to briefly state that Mr. Lake was in correspondence with

Mr. Helmly last night and were agreeing that I was

667

LEE0007dO8TOCH#ASYD - SVI1d NOWWOD - ANVIHOIA - NV ¢€:6 T¢ INC 020¢ - d3T11d ATIVOINOYLO3 13



10
11
12
13
14
15
16
17

18

18

15
representing on his behalf and that Mr. Witherspoon was --—
or he -— so, I'm —- I just want to kind of make that aware
to the court that this was not out of nowhere that we were
ceming to appear.

MR. WITHERSPOON: It is from nowhere. I mean, we just
last night heard from defense counsel, and I don't know the
extent of what Mr. Lake talked about, but I think it was,
like, a 4:00 call. So.

THE COURT: Well, I've found my nctes from January the
30th of 2019, and at that point in time, defense counsel
appeared, reguested a continuance. I granted the
continuance and told them to file -- needed to file the
continuance order and the notice of appearance order in the
case so that they could be properly noticed for the case,
and neither cne of those things occurred in any way, shape,
or form. So, the hearing stands,

Mr. Witherspoon, prepare the order. You may efile it.
Thank vyou all very much. Have a great day.

--- END OF TRANSCRIPT OF RECORD ---
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16

CERTIFICATE

I, THE UNDERSIGNED ELIZABETH B. HARRIS, CERTIFIED
VERRATIM OFFICIAL COURT REFORTER FOR THE FIFTH
JUDICIAL CIRCUIT OF THE STATE OF SOUTH CARCLINA, DO
HEREBY CERTIFY THAT THE FOREGOING IS A TRUE, ACCURATE
AND COMPLETE TRANSCRIPT OF RECCRD OF ALL THE
PROCEEDINGS HAD AND EVIDENCE INTRCDUCED IN THE HEARING
OF THE CAPTICNED CAUSE, RELATIVE TO APPEAL, IN THE
CIRCUIT COURT FOR RICHLAND CQUNTY, SOUTH CAROLINA, ON
THE 6TH DAY OF JUNE, 2019.

I DO FURTEER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL, NOR INTEREST IN ANY PARTY HERETO.

/S/Elizabeth B. Hartis, CVR-M-CM

COLUMBIA, SOUTH CAROLINA

JANUARY 27TH, 2020
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) C.A. No. 2018-CP-40-00337
Tasha Jones; and Shaniqua Thompson, )
)
Plaintiff, )
) RULE 60(b) MOTION FOR RELIEF
VS. ) FROM JUDGMENT
)
John Doe, )
)
Defendant. )
)

TO: DIETRICH A. LAKE, ESQUIRE, ATTORNEY FOR PLAINTIFFS:

PLEASE TAKE NOTICE that ten (10) days after service hereof, Defendant, by and
through undersigned counsel, shall respectfully move this Court for an order voiding,
vacating, setting aside, and/or otherwise relieving the entry of judgment against Defendant
pursuant to 60(b), SCRCP and any other applicable South Carolina law.

Pursuant to Rule 60(b), Defendant asserts that relief from judgment is appropriate
for the following reasons: 1) the judgment occurred as a result of mistake, excusable
neglect, and/or surprise; 2) there exists newly discovered evidence which by due diligence
could not have been discovered in time to move for a new trial under Rule 59(b); and 3)
there was material misrepresentation on the part of an adverse party.

Specifically, Defendant asserts that it made a formal appearance in the action and
was entitled to participate in the damages hearing and that counsel appearing on behalf of
the plaintiff misrepresented certain issues regarding communications with defense counsel

and defense counsel’s appearance.

676

LEEO00YdOB8TOC#IASYO - SYATd NOWINOD - ANVTHOIY - INd 65:G 8T unf 020¢ - d31d ATIVOINOHLD3 13



This motion will be supported by the pleadings, affidavits filed in support of the
relief sought, necessary exhibits, legal memoranda, and any other appropriate law or legal

principle necessary to ensure that justice is preserved.

Respectfully submitted,

s/Ransome H. Helmly

Ransome H. Helmly

SC Bar #78081

Law Office of Ransome H. Helmly, LLC
409 Coleman Blvd., Ste. 200

Mt. Pleasant, SC 29464

p: (843) 884-0184

f: (843) 884-9871

rhh@helmlylaw.com

Attorney for Defendant

June 18, 2020
Mount Pleasant, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND Civil Action No: 2018-CP-40-00337

Tasha Jones; and
Shaniqua Thompson

Plaintiffs,
VS. MEMORANDUM IN SUPPORT OF DENYING
DEFENDANT'S RULE 60(B) MOTION
John Doe
Defendant.

The Plaintiffs, through their attorney, Dietrich A. Lake, submits this Memorandum
in response to the Defendant's motion to seek relief from a judgment pursuant to Rule
60(b), SCRCP. The Plaintiff requests a denial of the Defendant’s motion to vacate the
judgment.

Factual and Procedural Background

This case arises out of an automobile accident that occurred on or about June
15, 2017, at the intersection of Farrow Road and Standish Street in Richland County,
Columbia, South Carolina. That as a result of this accident, that the Plaintiffs sustained
injuries that caused them to incur the following medical expenses: Plaintiff Tasha Jones
- $9586.95; Plaintiff Shaniqua Thompson - $9780.71. These injuries and damages
were proximately caused by the negligence the Defendant John Doe.

The above-stated civil action was filed against the Defendant on January 18,
2018, for negligence related to said automobile accident. Service of process was
properly made on the Defendant pursuant to S.C. Ann. § 38-77-150 (uninsured

motorist) on January 29, 2018; therefore, the Defendant’'s Answer to the complaint was
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due on or about March 2, 2018. The Defendant John Doe failed to appear, answer, or
otherwise defend in the above-listed action. The Plaintiff's motion for Default Judgment
was granted on September 28, 2018.

The matter of the default judgment was set for a damages hearing on January
30, 2019, before the Honorable Robert E. Hood; the Defendant John Doe was properly
served with notice of this hearing. Randall Helmsly, Esquire, counsel for the
Defendant, appeared at the hearing and requested a continuance to allow him an
opportunity to review the case. The Court granted defense counsel's motion for
continuance but required Mr. Helmsly to file a notice of appearance and a motion for
continuance in this matter. (Ex. A; Tr. pp 3-4). Neither the notice of appearance or
motion for the continuance were filed after the hearing of January 30, 2019.

This case came before the Honorable Robert E. Hood on June 6, 2019, for a
damages hearing. Counsel for the Defendant never filed the motion for continuance in
this matter; he filed his notice of appearance after 5:00pm on June 5, 2019. James
Saxton, Esg. and an unidentified woman appeared on behalf of the Defendant John
Doe at the damages hearing; neither party filed a notice of appearance in the case
before the damages hearing. Mr. Helmly was at a fundraiser at the time of the hearing
and did not appear at court. The Court would not allow Mr. Saxton appear as Mr.
Helmsly had not complied the requirements from the hearing of January 30, 2019. (Ex.
B; Tr. pp 3-7).

The Plaintiffs presented testimony at the damages hearing regarding their bodily
injuries, their medical expenses, and the property damage to the vehicle they were in at

the time of the accident. (See, Ex. B). The Court entered an Order of Judgment in
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favor of the Plaintiff Tasha Jones against the Defendant John Doe and awarded her
$50,000.00. The Court entered an Order of Judgment in favor of the Plaintiff Shaniqua
Thompson against the Defendant John Doe and awarded her $50,000.00. (Ex. C).

The Defendant did not file a motion to reconsider or alter or amend the judgment
pursuant to Rule 59, SCRCP. The Plaintiffs sought satisfaction of the judgment by
written request to counsel for the Defendant with a deadline to pay said judgments. (Ex.
D). The Defendant failed to respond or otherwise pay said judgments. Civil Action No.
2019-CP-40-04650 was brought against Lyndon Southern Insurance Company alleging
breach of contract, bad faith, and for collection of the judgments. (Ex. E). The Plaintiff
Tasha Jones was insured by Lyndon Southern Insurance Company, the party who was
responsible for satisfying her judgment and the judgment of her passenger.

On June 19, 2020, one year from the date of the Order of Judgment, the
Defendant filed its motion seeking relief from the judgment pursuant to Rule 60 (b)(1) &
(3), SCRCP.

LAW ANALYSIS

Relief from Judgment, Rule 60(b) SCRCP

Upon a motion, a circuit court may relieve a party from a final judgment pursuant
to Rule 60(b) SCRCP pursuant to the following reasons only:

1) mistake, inadvertence, surprise, or excusable neglect;

2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(b);

3) fraud, misrepresentation, or other misconduct of an adverse party;
4) the judgment is void;

5) the judgment has been satisfied, released, or discharged, or a prior judgment
upon which it is based has been reversed or otherwise vacated, or it is no
longer equitable that the judgment should have prospective application.

680

LEEO00YdOB8TOCH#ASYO - SVITd NOWNOD - ANVTHIIY - INd ¥2:€ LT INC 020< - d3711d AT1VIINOYHLO3 13



Rule 60 goes on to state that the motion shall be made within a reasonable time
and no longer than one (1) year if subsections 1, 2, or 3 apply.

Our Courts have held that the moving party in a Rule 60(b) motion has the
burden of presenting evidence entitling him to relief; furthermore, our courts have held
that a memorandum in support of a motion is not evidence. McClurg v. Deaton, 395
S.C. 85,87, 716 S.E.2d 887, 888 (2011). This evidence is usually produced in the form
of affidavits proving the facts needed to entitle him to relief. Bowers v. Bowers, 304
S.C. 65, 67,403 S.E.2d 127, 129 (Ct.App.1991). Whether to grant or deny‘a motion
pursuant to Rule 60(b) is within the sound discretion of the court. Graybar Elec. Co.,
Inc. v. Rice, 339 S.E.2d 883, 287 S.C. 518 (S.C. App. 1985).

The Defendant contends that he is entitled to relief pursuant to subsections 1 and
3 of Rule 60(b). Subsection (1) refers to relief based upon mistake, inadvertence,
surprise, or excusable neglect, while subsection (3) refers to relief based upon fraud,
misrepresentation, or other misconduct of an adverse party. Counsel for Defendant
admits that he failed to follow the order of the Court in timely filing a notice of
appearance; he also acknowledges that he never filed the motion for continuance. It is
not clear in Counsel for the Defendant’'s memorandum if he is seeking relief from his
mistake of not following the court’s order as this issue is not quite clearly articulated in
his memorandum.

Counsel for Defendant also cites “surprise” as a reason for requesting relief
because James Saxton, Esquire, was not allowed to represent the Defendant John Doe
at the hearing; Mr. Saxton never filed a notice of appearance nor had he ever appeared

on behalf of the Defendant at any point in this case.
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Our courts have held that the negligence of an attorney is ordinarily imputed to
the client. Mitchell Supply Co., Inc. v. Gaffney, 375 S.E.2d 321, 297 S.C. 160 (S.C.
App. 1988). Counsel for the Defendant provides no explanation as to why the notice of
appearance or the motion for continuance were not filed immediately, or shortly
thereafter the hearing on January 30, 2019. Counsel for the Defendant provides no
explanation as to why James Saxton, Esq. never filed a notice of appearance in this
matter. The Plaintiffs exercised their right to object to questioning from Mr. Saxton and
the court was within its sound discretion to deny Mr. Saxton an opportunity to question
the Plaintiffs about their damages as he had never filed a notice of appearance in this
matter nor was the Court in receipt of Counsel for Defendants notice of appearance at
the time of the hearing.

Counsel for the Defendant's memorandum never addresses subsection (3) of
Rule 60(b) nor does counsel provide any extrinsic evidence of fraud, misrepresentation,
or other misconduct of an adverse party: therefore, the Plaintiffs would contend as a
matter of law that this subsection should not be considered in this Court’s analysis as to
whether relief should be granted in this matter. Our Courts have held that a judgment
may be set aside on the ground of fraud only if the fraud is extrinsic and not intrinsic.
Robinson v. Estate of Harris, 388 S.C. 645, 698 S.E.2d 229 (2010). Furthermore, the
Court when on to define that extrinsic fraud is “fraud that induces a person not to
present a case or deprives a person of the opportunity to be heard.” Id.

The judgment in the above-stated case arises from a damages hearing rendered
against the Defendant on June 6, 2019. There is no evidence of fraud in the default or

the award amount nor has the Defendant offered any extrinsic evidence of fraud in the
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previously stated. There is no evidence of misconduct by the Plaintiffs or their counsel
in securing the damages award nor has the Defendant offered any extrinsic evidence of
attorney misconduct in the award. The Plaintiffs contend that Rule 60(b)(3) is not
applicable in this case as the Defendant provided no extrinsic evidence to substantiate
his claim of fraud or misconduct.

Our Supreme Courts have held that the standard for granting relief from a default
judgment under Rule 60(b), SCRCP “is more rigorous” that the good cause standard
articulated in Rule 55(c) because it requires a more particularized showing of mistake,
inadvertence, excusable neglect, surprise, newly discovered evidence, fraud,
misrepresentation, or ‘other misconduct of an adverse party. Sundown Operating Co. v.
Intedge Industries, Inc., 383 S.C. 601, 608, 681 S.E.2d 885, 888 (2009).

In addition, our courts require that a Defendant seeking relief pursuant to Rule
60(b) must also make a “prima facie showing of a meritorious defense in order to prevail
on a motion” to modify a judgment. See, McClurg. The Defendant provided no
evidence through affidavits or other proof that he had a meritorious defense; again,
affidavits are typically required for such a showing. See, Bowers. The standard of proof
for this evidence is by clear and convincing evidence. /d. The Defendant presented no
clear and convincing evidence of his meritorious defense.

The Plaintiff contends that the Defendant has failed to meet its’ rigorous burden
in showing evidence that he is entitled to relief; the Defendant has merely provided a
memorandum with unsubstantiated allegations. The Defendant also has provided no
clear and convincing evidence of a meritorious defense to warrant granting him relief in

this matter. The Plaintiffs are currently pursuing a civil action against the representative

683

LEEO00YdOB8TOCH#ASYO - SVITd NOWNOD - ANVTHIIY - INd ¥2:€ LT INC 020< - d3711d AT1VIINOYHLO3 13



of the Defendant under Civil Action No. 2019-CP-40-04650 for breach of contract, bad
faith, and failure to pay the judgment upon request. The Plaintiffs would be prejudiced if
this court granted relief in this matter as it would in effect end the previously stated
action without the issues being decided on the merits. In addition, the Plaintiffs are
further prejudiced because this accident occurred in June 2017, and granting relief in
this matter would further delay the Plaintiff's opportunity to timely and reasonably
recover damages from this accident.

In addition, the Plaintiffs would contend that the Defendant’s motion pursuant to
Rule 60(b) was not made within a reasonable time. The Defendant’'s motion for relief
was filed exactly one (1) year to the day of the judgment even though the Defendant
was aware of the judgment on June 6, 2019. The Defendant’s motion for relief was filed
302 days after the Plaintiffs filed their bad faith action against the representatives of the
Defendant in this matter.

CONCLUSION

For the reasons stated above, this Court should deny the Defendant’s motion
requesting relief pursuant to Rule (60)(b)(1) or (3). This Court should determine that in
the light most favorable to the Plaintiff, that the Defendant failed to meet its’ rigorous
burden of presenting evidence entitling him to relief and has failed to provide any
evidence of a meritorious defense. This Court should determine that the Defendant’s
delay in requesting relief was not reasonable.

Finally, this Court should determine that the Plaintiffs would be prejudiced if relief

was granted to the Defendant.
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July 17, 2020
Columbia, South Carolina

Respectfully submitted,

s/Dietrich A. Lake

The Lake Law Firm #69649
1034 Briargate Circle, Suite 201
Columbia, SC 29210
803/750-8311 office
803/750-8312 fax

ATTORNEY FOR PLAINTIFFS
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) C.A. No. 2018-CP-40-00337
Tasha Jones; and Shaniqua Thompson, )
)
Plaintiff, )
) DEFENDANT’S AMENDED
VS. ) MEMORANDUM IN SUPPORT OF
) RULE 60(b) MOTION FOR RELIEF
John Doe, ) FROM JUDGMENT
)
Defendant. )
)

Defendant John Doe (hereinafter “Defendant”) submits this memorandum in
support of its Motion for Relief from Default Judgment against Plaintiffs Tasha Jones and
Shaniqua Thompson (hereinafter “Plaintiffs”). Pursuant to Rule 60(b)(1), SCRCP, the
requested relief should be granted as the judgment was the result of mistake, inadvertence,
and/or surprise.

PROCEDURAL HISTORY

Plaintiffs commenced this negligence action, arising from a June 15, 2017
automobile accident, against Defendant John Doe on January 18, 2018. Pursuant to S.C.
Code Ann. 8§ 38-77-150, Plaintiff Jones served a copy of the Summons and Complaint on
Plaintiffs” uninsured motorist carrier on January 29, 2018. No appearance having been
made on behalf of the Defendant, Plaintiffs filed a motion for default judgment on March
5, 2018. The motion came before the Court on August 6, 2018, but due to procedural
deficiencies the motion was continued. On September 28, 2018, Plaintiff’s motion was
again before the Court and this time a default was entered and a damages hearing was

ordered. The damages hearing was subsequently set for January 30, 2019. Plaintiffs’
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counsel served notice of the damages hearing on the carrier on or around January 19, 2019,
which was then forwarded to defense counsel on January 21, 2019.

On January 30, 2019, defense counsel attended the hearing and appeared on the
record before the Court for purposes of contesting damages. However, after preliminary
discussions with counsel for both parties, the Court continued the matter and instructed
defense counsel to file an electronic notice of appearance along with the appropriate motion
for continuance and filing fee. The damages hearing was subsequently rescheduled for
June 6, 2019. Inadvertently, the notice of appearance was not filed until June 5, 2019, the
day before the hearing. As aresult, the Court precluded the Defendant from appearing and
contesting damages at the hearing. The Court then issued an order on June 19, 2019
awarding damages in the amount of $50,000 to each Plaintiff.

ARGUMENT

As a foundational matter, “it is the policy of our state to resolve cases on the merits.”

Caldwell v. Wiquist, 402 S.C. 565, 575, 741 S.E.2d 583, 588 (Ct. App. 2013). Accordingly,
rules and statutes that address relief from default “should be liberally construed to see that

justice is promoted.” Rochester v. Holiday Magic, Inc., 253 S.C. 147, 169 S.E.2d 387

(1969). To this end, Rule 60(b)(1), SCRCP provides that “[o]n motion and upon such
terms as are just, the court may relieve a party or his legal representative from a final
judgment, order, or proceeding for ... mistake, inadvertence, surprise, or excusable
neglect.”

In determining whether a default judgment should be set aside for mistake,
inadvertence, surprise, or excusable neglect pursuant to 60(b)(1), the court considers four

factors: 1) the promptness with which relief is sought; 2) the reasons for the failure to act
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promptly; 3) the existence of a meritorious defense; and 4) the prejudice to the other parties.

See McClurg v. Deaton, 380 S.C. 563, 671 S.E.2d 87 (Ct. App. 2008), aff'd, 395 S.C. 85,

716 S.E.2d 887 (2011). Whether or not to grant such relief lies within the sound discretion
of the court and will not be disturbed absent abuse of discretion which arises where trial
judge was controlled by error of law or where order was based on factual conclusions

without evidentiary support. Tri-County Ice and Fuel Co. v. Palmetto Ice Co. 303 S.C.

237,399 S.E.2d 779 (1990).

. Trial Court’s Denial of Defendant’s Right to Contest Damages was Based on
a Totality of Circumstances Involving Mistake, Inadvertence, and/or Surprise.

Defense counsel became involved in this case on January 21, 2019 and made his
first appearance on behalf of the Defendant at the January 30, 2019 damages hearing.
(Helmly Aff. § 1). Due to the circumstances, namely the recency of having been retained,
the Court continued the hearing and instructed defense counsel to file an electronic notice
of appearance along with a motion for continuance and requisite filing fee. The hearing
was rescheduled for June 6, 2019. Due to a conflict with a scheduled family trip, counsel
arranged for a colleague, James Saxton, to attend the hearing. (Helmly Aff. | 5).

On June 5, 2019, the day before the damages hearing, Plaintiffs’ and Defense
counsel, had multiple communications, both by email and phone call. (Helmly Aff. { 6-7).
The substance of those communications involved mainly two things: 1) the potential for
settlement prior to the damages hearing; and 2) that due to mutual conflicts, both would
have colleagues appearing on their behalf — Michael Witherspoon for the Plaintiffs and Mr.

Saxton for the Defendant. (Helmly Aff. § 6-7). Neither Plaintiffs’ nor defense counsel
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raised any objection to this arrangement.! That same day, having realized the notice of
appearance had not been filed, defense counsel e-filed it and received confirmation of the
same. (Helmly Aff. — Ex. B). Communications continued into the night of June 5, 2019.
At around 10:00 p.m., defense counsel received an email from Plaintiffs’ counsel which
included a settlement demand. (Helmly Aff. § 9). The email also indicated that Mr.
Witherspoon had been made aware of the communications that had taken place between
Plaintiffs’ counsel and defense counsel.? (Helmly Aff. — Ex. A). Because of the late hour
of the demand, as well as the nature of demand, defense counsel had little choice but to
proceed with the damages hearing.

At the outset of the June 6, 2019 hearing, the issue of the prior continuance and the
Court’s instructions regarding the same was raised. Despite having been filed, the Court
could not locate the June 5, 2019 electronic notice of appearance. The Court,
understandably, took issue with the absence of a motion and filing fee. Mr. Witherspoon
took the opportunity to object Mr. Saxton’s appearance and argue lack of standing. (EXx. 2
- June 6, 2019 Hrg. Trans. p. 3, lines 17-23). In response, Mr. Saxton informed the Court
that Plaintiffs’ and defense counsel had communicated about the hearing and, more
importantly, who would be appearing on each other’s behalf. Nevertheless, Mr.
Witherspoon either denied or downplayed the extent of his knowledge regarding those
communications (despite Plaintiffs’ counsel’s email to the contrary) and the Court denied

Mr. Saxton the opportunity to argue and contest damages. (Ex. 2 - June 6, 2019 Hrg. Trans.

! Notably, neither Mr. Saxton nor Mr. Witherspoon filed formal notices of appearance with the Court.
Nonetheless, Mr. Witherspoon was allowed to appear and proceed, and Mr. Saxton was not.

2 Specifically, Mr. Witherspoon was instructed by Plaintiffs’ counsel to advise Plaintiffs to accept a certain
settlement amount if offered.

689

LEE000YdIOBTOCH#ASYO - SYA1d NOWINOD - ANVTHIIY - INV ¢€:6 T¢ INC 020¢ - d3T1Id AT1VIINOYLO3 13



p. 5, lines 12-22). This sequence of events and the resulting judgment forms the primary
basis for this motion for relief from judgment.

A Mistake and Inadvertence

At the June 6, 2019 hearing, defense counsel was instructed by the Court to e-file a
formal notice of appearance along with a motion for continuance and the requisite filing
fee. (Helmly Aff. §4). Due to a conflict with a scheduled family trip, counsel arranged
for a colleague, James Saxton, to attend the hearing. (Helmly Aff. §5). On June 5, 2019,
while reviewing the file and assisting Mr. Saxton in his preparation for the hearing, defense
counsel realized that a notice of appearance had not been filed. The notice of appearance
was immediately e-filed and email confirmation of the same was received within minutes.
(Helmly Aff. § 8). The morning of the hearing, defense counsel checked the online index
and motions roster and confirmed he was, in fact, listed as counsel of record. (Helmly Aff.
— Ex. C). Believing the issue was corrected and, more importantly, understood by
Plaintiffs” counsel, it was not addressed with Mr. Saxton. At the hearing, the Court was
inexplicably unable to confirm that the notice of appearance had been filed. (Ex. 2 - June
6, 2019 Hrg. Trans. p. 3, lines 17-23). Mr. Saxton was unable to offer satisfactory
explanation. Armed with Mr. Witherspoon’s objection, the Court prohibited Mr. Saxton
and the Defendant from participating.

The Court’s denial of the opportunity to appear and contest damages was the result
of inadvertence and mistake. It was also a drastic remedy under the circumstances and an

error of law. In Stearns Bank Nat. Ass'n v. Glenwood Falls, LP, the Court of Appeals

stated “[a]n appearance may be expressly made by formal written or oral declaration, or

record entry, or it may be implied from some act done with the intention of appearing and
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submitting to the court's jurisdiction. No specific act constitutes an appearance, as a
defendant may choose to come into court with trumpets, or quietly by the back door.
Accordingly, courts decide on a case by case basis whether a defendant's act demonstrates
an intent to submit to the court's jurisdiction.” 373 S.C. 331, 338, 644 S.E.2d 793, 796 (Ct.
App. 2007) (internal citations and quotations omitted). Irrespective of the filing mishap,
counsel made an in-person appearance on the record at the January 30, 2019 hearing and
filed an electronic notice of appearance on June 5, 2019. (Ex. 3 - January 30, 2019 Hrg.
Trans. p. 3, lines 9-12). The Court’s inability to locate the notice of appearance seems to
have been glitch as defense counsel was listed as counsel of record for the Defendant the
morning of the hearing. (Helmly Aff. — Ex. C). Nonetheless, defense counsel
demonstrated a clear intent to submit to the court's jurisdiction in this case. In the eyes of
our courts, these actions were entirely sufficient to constitute an appearance and thus Mr.
Saxton should have been allowed to appear and participate in the hearing.®

In addition to the issue surrounding the notice of appearance, Mr. Witherspoon
posited that the Defendant did not have standing to participate. Any reliance on this
argument would clearly be an error of law. Not only does the Defendant have statutory
standing pursuant to § 38-77-150, standing was conferred by the Plaintiffs through pleading

and conduct. Richland Cty. v. S.C. Dep't of Revenue, 422 S.C. 292, 305, 811 S.E.2d 758,

765 (2018) (a party who names [another party] in a complaint and motion cannot thereafter

claim [that party] lacks standing to appear and defend itself in the action). Here, the

3 That it was Mr. Saxton and not defense counsel should be of no consequence. Mr. Saxton appeared at the
request of and in defense counsel’s stead. Mr. Witherspoon appeared in the exact same manner — at the
request of and in Plaintiffs’ counsel’s stead. The Court was unaware that either would be appearing, yet it
allowed Mr. Witherspoon to appear and participate and denied Mr. Saxton the same opportunity.

6
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Plaintiffs’ actions with respect to the carrier ought to preclude them from conferring
standing in seeking a remedy and then disclaiming it when advantageous to do so.

B. Surprise

The objection by Mr. Witherspoon, and thus implicitly by Plaintiffs’ counsel, to
Mr. Saxton’s appearance constitutes surprise within the meaning of Rule 60(b)(1). As
outlined above, Plaintiffs’ and defense counsel had consistent communications the day
before the hearing and a mutual understanding of who would be attending. As mentioned
above, those communications continued until 10:00 p.m. the night before hearing. At no
point did Plaintiffs’ counsel indicate that he had an objected to Mr. Saxton’s appearance or
that of the Defendant, in general. In fact, the communications suggest the opposite — that
both Plaintiffs’ counsel and defense counsel were aware of who would be appearing on
behalf of whom and that each would let their respective colleagues know. Departure from
a pattern of direct communication with opposing counsel satisfies the “surprise” prong of
Rule 60(b)(1). C.f. McClurg v. Deaton, 395 S.C. 85, 716 S.E.2d 887 (2011) (Toal, J.,
dissenting) (opining that surprise element of rule was met when plaintiff's counsel filed suit
against at-fault driver without informing insurer, with whom counsel had been in settlement
discussions). Certainly, the pattern of communications between Plaintiffs’ counsel and
defense counsel created a reasonable expectation that the appearance of Mr. Saxton was
and would be without objection. Mr. Witherspoon’s objection was an about-face and a
complete surprise from what defense counsel believed was a mutual understanding of who
would be participating in the damages hearing.

The above, when considered in conjunction with the long-standing position our

courts have taken — that damages are to be ascertained with defense counsel's participation
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limited to cross-examination and objection to plaintiff's evidence — Defendant should have

been allowed to appear and participate. Howard v. Holiday Inns, Inc., 271 S.C. 238, 241,

246 S.E.2d 880, 882 (1978).

B. Defendant has a Meritorious Defense

To obtain relief from a default judgment under Rule 60(b)(1), not only must the
movant make a proper showing it is entitled to relief based upon one of the specified
grounds, he must also make a prima facie showing of a meritorious defense. See Stearns at
341, 644 S.E.2d at 798. “To establish that [a party] has a meritorious defense, a complainant
need not show that [it] would prevail on the merits, but only that [its] defense is meritorious.
A meritorious defense need not be perfect nor one which can be guaranteed to prevail at a
trial. It need be only one which is worthy of a hearing or judicial inquiry because it raises a
question of law deserving of some investigation and discussion or a real controversy as to real

facts arising from conflicting or doubtful evidence.” Thompson v. Hammond, 299 S.C. 116,

120, 382 S.E.2d 900, 903 (1989).

Certainly, Defendant has a meritorious defense as to damages. First, the South
Carolina Traffic Collision Report Form TR-310 generated as a result of the subject accident
indicates minor injuries sustained.* (Ex. 4 — Accident Report). While the report itself is not
dispositive or admissible at trial, the evidence, for purposes of the present motion,
demonstrates the existence of a real controversy and some probability that a decision on the
merits might render a different result than that reached by the trial court. See McClurg v.
Deaton, 395 S.C. 85, 716 S.E.2d 887, fn. 6 (2011) (Toal, C.J., dissenting in separate opinion)

(the evidentiary standard for purposes of examining a meritorious defense argument is

4 Two accident reports were generated for this accident, causing considerable confusion as to the facts and
circumstances and delay in addressing nature and substance of Plaintiffs’ claim.

8
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significantly lower than that which is used to determine admissibility of evidence at trial). At
the very least, it is evidence of a controversy worthy of exploring.

In addition, the damages claimed by Plaintiffs both pre-suit and after the initiation of
the lawsuit have been in dispute — even right up to the night before the hearing.® (Helmly Aff.
— Ex. A) (demanding damages related to property damage despite not having plead such
damages). Certainly, as one of four elements in a negligence action, a defense related to
causation and damages would raise “as question of law deserving of some investigation.”
And while not accepted or rejected in South Carolina, “courts in other jurisdictions have
held that in the context of a Rule 60(b) motion, an allegation that the amount of damages
could be different from what was awarded under the default judgment, is sufficient to

satisfy the meritorious defense requirement.” See McClurg v. Deaton, 380 S.C. 563, 671

S.E.2d 87 (Ct. app. 2008) (Hearn C.J., concurring in part and dissenting in part) (internal

citations omitted); see also McClurg v. Deaton, 395 S.C. 85, 716 S.E.2d 887, (2011) (Toal,

C.J., dissenting in separate opinion) (allegation relating to the amount of damages satisfies the
meritorious defense requirement).

C. Defendant’s Motion is Timely

Rule 60(b), SCRCP provides that a motion shall be made within a reasonable time,
and, relevant here, not more than one year after the judgment, order or proceeding was
entered or taken. Here, the motion for relief was filed within one-year of the judgment

and, more importantly, in compliance with the rule.

5> Defendant is not attempting to inject coverage issues into this motion. Reference to this communication
is for the sole purpose of illustrating a viable and ongoing disagreement as to damages.

9
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D. Plaintiffs will not Suffer Prejudice

Defendant does not seek to deprive the Plaintiffs of any of his rights or to a lawful

recovery — only to have the opportunity to have the case resolved on its merits rather than

a technicality. As stated by one legal commentator:

Prejudice is not significant unless it is something greater than would be
experienced by the ordinary litigant in being required to litigate on the
merits. Some delay will necessarily result when a default is reopened, but
delay in gaining judgment is not considered by itself to be undue prejudice

that would justify denying relief.

Moore’s Federal Practice § 55.70[2][c] (3d. Ed. 2010). Accordingly, granting relief will

not prejudice the plaintiff in any significant manner.

CONCLUSION

For the reasons set forth above, Defendant respectfully request that the judgment

be set aside and that it be permitted to appear and contest damages.

Dated: July 20, 2020

Mount Pleasant, South Carolina

Respectfully submitted,

s/Ransome H. Helmly

Ransome H. Helmly

SC Bar #78081

Law Office of Ransome H. Helmly, LLC
409 Coleman Blvd., Ste. 200

Mt. Pleasant, SC 29464

p: (843) 884-0184

f. (843) 884-9871

rhh@helmlylaw.com

Attorney for Defendant

10
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) C.A.No. 2018-CP-40-00337
Tasha Jones; and Shaniqua Thompson, )
)
Plaintiff, )
) AFFIDAVIT
vs. )
)
John Doe, )
)
Defendant. )
)

PERSONALLY appeared before me, Ransome H. Helmly, who first being duly

sworn, deposes and says that:

1. I am counsel of record for the Defendant in this case.

2. [ was assigned the defense of this UM claim on January 21, 2019 and made
aware of a pending damages hearing set for January 30, 3019.

3. I personally appeared at the damages hearing and, after discussiQnS with the
Court and Plaintiffs’ counsel, was granted a continuance in order to familiarize myself with
the matter.

4. I was further instructed by the Court to e-file a formal notice of appearance
along with a motion for continuance and the requisite filing fee.

5. The hearing was rescheduled for June 6, 2019. Due to a conflict with a
scheduled family trip, I arranged for a colleague, James Saxton, to attend the hearing for

the purpose of contesting damages.

6. On June 5, 2019, the day before the hearing, Plaintiffs’ counsel and I had
several communications. By phone we discussed certain facts and circumstances of the

case and the potential for resolution prior to the hearing. Ex. A.
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7. We also discussed that, due to mutual conflicts, we both would have
colleagues covering the hearing for us. 1 informed counsel that Mr. Saxton would be
covering the hearing for me and Plaintiff’s counsel informed me that Michael Witherspoon
would be covering the hearing for him. We agreed to stay in touch in the event further

discussions were needed. Ex. A.

8. On June 5, 2019, while reviewing the file and assisting Mr. Saxton in his
preparation for the hearing, I realized that the notice of appearance had not been filed.
From what T can tell, it was the result of administrative error within my office. I e-filed it
immediately and received email confirmation within minutes. Ex. B.

9. Around 10:00 p.m. that same night, I received an email from Plaintiffs’
counsel with a settlement demand. Given the late hour, as well as the amount the demand,
it appeared that the hearing would be going forward. Ex. A.

10.  Early on the moming of June 6, 2019, I checked the online index and the
motions roster and confirmed that the notice of appearance had been received and that 1
was listed as counsel of record. Ex. C. Believing the issue was corrected and, more
importantly, understood by Plaintiffs® counsel, it was not addressed with Mr. Saxton.

11. At the hearing, the Court was unable to confirm that my notice of
appearance had been filed. Understandably caught off-guard, Mr. Saxton was unable to
offer satisfactory explanation to the Court. Mr. Witherspoon, appearing for Plaintiffs’
counsel, ironically objected to Mr. Saxton’s appearance. As a result, the Court prohibited
Mr. Saxton from participating.

12. I was surprised when I learned this considering that I was listed as counsel

of record as of 1:00 a.m. the morning of the hearing. I was also completely surprised at
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Randy Helmly

From:
Sent:
To:
Subject:

To:
From:
Date:
Subject:

Case Number:
Case Type:

efiledonotreply@sccourts.org
Wednesday, June 5, 2019 6:29 PM

Randy Helmly
Received Notice: Your filing, Re: 2018CP4000337 - (320) Motor Vehicle Accident -

Notice/Notice of Appearance, was received

Ransome Hayward Helmly rhh@helmiylaw.com
efiledonotreply@sccourts.org
2019-06-05 18;28:28.953

Your electronic filing, Re: 2018CP4000337 - (320) Motor Vehicle Accident - Notice/Notice of
Appearance, was received by CIRCUIT COURT.

2018CP4000337
(320) Motor Vehicle Accident

Document Type: Notice/Notice of Appearance

~we CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is

confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any

attachment. If you have received this message in error, please contact the sender immediately and delete all copies of

the message and any attachments.
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E-Not Applicabi2 2
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3-Bemi-Trajler  7-Campar Trailer
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1o Impact (Nep-rotarist)

1-Two-wray, Not Divided LY wa

2-Two-way, Duwided. Unproteclac Median

4-One-wiay

~way. Divided, Bamer
8-Cther

01-Backing 86-Parked 21-Appraaching.Lesving Vehicle AZ-
£ S

&5-Slowmg or ierlagiCrossing Lacanga

Sheecudy  T-SKEwmk
-Shoulcer

JeksEcEn
2-Rgadsien

1-Gore
Z-isiane

Al

B-Cuisae iafioway

Snk,

02-Changing leres

3 §3-Enering traffic iane
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{5=-Maidng U-tum 25-8unding

06-Mavements Essentially Siraight Ahead | 28-Watking Playing. Cyeling
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23-Blaying/Noriang or Vamcie
24-Pushing Vehicle

Stepoed intrafic
A0-Turming lef
11 Tuming rignt

2-Straight - 2r grade

3-Siraight - Hilicrest
2-.Curve - Level

~Straight - Leval

S«Curve « On grade
GCuetve - dillcrest
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2.8now  S-ike
£-Slusn a-ccml._a‘mmate 5-Other

1.Dey
2-4Wet

T-Water {Stanging, &tc.)

Road Surface
LCondition

N

-LUnic,

—
Weathysr Condition 3-Cloudy §-Fog. Smog. Smoke

1-Clear (no gdverse conaitions)  &-Sleet. Hail 7-Blowing San<. B-Savere Srosswinds
2-Rafn 5-Snow Qil, Dist or Snew  3-Unk.

1-RR
12-RR

B.Dark iStrent Lamp Not
7.Drerk i gt

3-Dusk
4-Drark {Lightng Unspecified]
5-Dark {Strest Lamp L)

13-RR (.

{1-Stop and Go Light
amacd
02-Fleshing Treflic Signal

21-Offigar or Flagrman

X-bucks Lights & Gatesi
R-bucks & Lighis]
X-bucks Oolyy

41-S1op Sign
42-Schooi zene Sign

22-Oncoming Ernemgency Vehics
31-Paveinert Markings (only}

TFraffic Control
Type 31
5i-Flaghing Bescon
A3-Wom Zone 98-None
43-Crher Warming Signs  99-Unk.

*3Yiekd Sign

1-Yes, Diractly

2-Yes, [ngirestly 3-Ng

9-Unk.

| School Bus Involved: { 3

03-FiveiMoara Egints O7-Shared Use Paths of Trail
wl i 8T In
05-Raihway Grade Crossing  §9-Trafic Cirmla

13-Manurcion
88-Link

G2-Y-Intersection

1-Sefore 1% Sign 3+
2-Advarces Waming Ared  &-Activity Ares

5-Terminalion
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ransiian Areg

1-ves. 2-No Work Zone: 12
Work Zong Lacation
s

<-ShoulderMedian Wark
2-Lare ShifyCrossdver

BImiermittantMosing Work
$-Lane Clogure  8B-Other

SG-Unk

Work Zone Type
1-Yes 210 Workers Presant:

Roadway

Nen-Motlarist

Enviranmental I S2-0nstruction

Contributing Factors
08 8]
{1-Disregardad Signs, Signals, Elc,
G2.Distracled/Inattantion
D3-Driving Tog Fast far Conditions
03-Exceeded Muthorized Speett LT
05-Failed 10 Yield Right of Way
08-Rar off Foad
O7-Faliguediasieep

Qg-Fallowed Tor Ciosely

49 Made &n Impropes Turm
13-Madical Relatae
12-Aggressive Oparaten of vehicle
13.0ver-sorracting Over-sieering
14.5werving o Avaiding Oject
15-Wreng Sige or Wrong YAy
18-Under the Influsnce

17-\iskon Obseurad {Within Uit
18-Improper Bne UsegelChange
19-Cell Phene
20-Texting

28-Other Improper AckDn

30-Dzbris
31-Nea-highwa

Olhery;

Z8-tink

y Yiori

3z-Opsructon (n Roagway

33-Road Surface Canditian [l.e., Wet)
34-Aut, Holes, BLmps
33-8hourers {ene. Low. Soft, High;
36-Tratic Conysl Devis {l2. Missing)
37work Zore (SonstsaintAUTTiY)
35-Worn, TravelPofished Surface

48-Cther
28Uk,

Sd-inatientive
51-Lying &/or iegaliy in Readway.

&3-Animal in Road  €3.veather Cong.
&§1-Glare &8.Qnhar 63-Unk.

52-Faiure ¢ Yield K. of Vi

Venicle Dafect
e i

A3-Not Vigible [Dark Cithing)
Sa-Digrepard Signs, Signals. E¢.
35-hnpzaper Crossing

58-Darting

£} wWrong Sice of Road
S8-Curer 53-Unk.
B5-Under the Influence

57-Othas Parson Under influence

70-Brakes TeWTIndows/Srisic
71-Sreering

72-Power Plznt
T3-Tiresi~hael

7<-Lighls

77-Rasvaint Systen
TB-Truek Coupling
79-Cargo

80-Fued Syswem

75-Signals 82.Qther 89-Lirk_
— e ——
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Richland
IN THE COURT OF COMMON PLEAS CASE NO. 2018CP4000337
Tasha Jones John Doe

PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(h), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); [_]Rule 43(k), SCRCP (Settled);
[]other
ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP;D Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[]other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded:;
Other

10

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT ISORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Motion to Set Aside Default (filed 6/18/2020) was heard on July 22, 2020. Parties to
submit proposed orders within 10 days.

ORDER INFORMATION
This 0rder|:| ends@ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 07/24/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Richland Common Pleas

Case Caption: Tasha Jones , plaintiff, et al vs John Doe
Case Number: 2018CP4000337

Type: Order/Electronic Form 4

So Ordered

s/L. Casey Manning, 2061

Electronically signed on 2020-07-24 13:23:26  page 3 of 3
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ; Civil Action No: 2018-CP-40-00337
Tasha Jones; and ;
Shaniqua Thompson )
Plaintiffs, ;
VS. ; ORDER OF JUDGMENT
John Doe ;
Defendant. ;
)
THIS MATTER was before the Court upon the motion by the Defendant to set

aside a judgment in the above-listed case.

The Court, being fully advised, finds the following:

1.

2.

The Court has jurisdiction of the parties and the subject matter herein.

That service of process was proper in this case as an uninsured motorist
claim and that the Defendant had notice of the Summons and Complaint.
That default was granted against the Defendant on September 28, 2018, after
the Defendant failed to otherwise answer and/or appear and/or request an

extension in time to answer the Complaint.

. That a damages hearing was scheduled on January 30, 2019, where counsel

for the Defendant, Ransome H. Helmly, Esquire, appeared and requested a
continuance in this matter.
That the Honorable Robert E. Hood ordered counsel for the Defendant to file

a formal notice of appearance and a motion to continue the matter.
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6. That counsel for the Defendant did not timely file a formal notice of
appearance before the damages hearing of June 6, 2019.

7. That Counsel for the Defendant never filed a motion to continue the January
30, 2019, as ordered by the Court.

8. That Counsel for the Defendant did not appear at the damages hearing on
June 6, 2019; James Saxton, Esquire, appeared on behalf of the Defendant at
the damages hearing.

9. That James Saxton, Esquire, never filed a notice of appearance in this matter;
furthermore, Ransome H. Helmly, Esquire did not timely file his formal notice
of appearance in this case, nor did Mr. Helmly seek leave or permission of
the court to appear before the court without the formal notice, nor Did Mr.
Helmly seek leave or permission of the court for Mr. Saxton to appear on John
Doe’s behalf, nor did Mr. Helmly seek a second continuance in the matter.

10. That the Honorable Robert E. Hood exercised his discretion in denying
counsel for Defendant an opportunity to otherwise respond to the Plaintiffs’
damages claims and/or testimony and/or admission into evidence of the
Plaintiffs’ medical records at the damages hearing due to failing to follow the
Court’s order in filing a formal notice of appearance and in filing a motion for
continuance in the January 30, 2019, hearing.

11. That the Court issued a judgment in favor of the Plaintiff, Tasha Jones,
against the Defendant John Doe, and award the amount of $50,000.00 to the
Plaintiff, Tasha Jones; and the Court hereby finds Judgment in favor of the

Plaintiff, Shaniqua Thompson, against the Defendant John Doe, and award
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12.

13.

14

15.

16.

17.

18.

the amount of $50,000.00 to the Plaintiff, Shaniqua Thompson; the final
Order of Judgment was signed by the court on June 19, 2019.

That the Defendant did not file a motion for reconsideration pursuant to Rule
59 or any motion for a new trial or took any appeal of the judgment.

That the Plaintiffs requested a timely payment of the judgment from the

Defendant, their carrier, with no response.

. That Civil Action No.: 2019-CP-40-04650 was filed on August 22, 2019,

against Lyndon Southern Insurance Company (the Plaintiffs’ carrier) for
breach of contract and bad faith for failing to pay the judgment in Civil Action
No: 2018-CP-40-00337.

That the Defendant did not file his motion to set aside a judgment pursuant to
Rule 60(b)(1) until June 18, 2020; three-hundred and sixty-five (365) days
after the date of the final judgment.

That the Defendant’s delay in filing his motion for relief pursuant to Rule
60(b)(1) was not reasonable as the Defendant was aware of the judgment
after June 19, 2019, and the Defendant’s filing date was the last day that the
Defendant could file this Rule 60 (b)(1) motion; furthermore, the Defendant’s
filing date was three-hundred and four (304) days after the Plaintiffs filed suit
against the insurance carrier for breach of contract and bad faith.

The Defendant failed to provide any evidence as to why he failed to act
promptly in seeking relief from the judgment.

That the Defendant did not make a prima facie showing of a meritorious

defense to this action as to liability; the Defendant has presented no
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meritorious defense as to the damages alone as the trial court heard the
testimony and made the award following a damages hearing related to a
default judgment which was not challenged by the Defendant.

19. That the Plaintiffs would be prejudiced by granting relief from this judgment
as there is a pending breach of contract and bad faith action against the
Plaintiff's carrier for failure to pay the judgment from her uninsured motorist
claim; the Plaintiffs would lose their cause of action under Civil Action No.:
2019-CP-40-04650 if the judgment is vacated in this action.

20. That the Plaintiffs would suffer further prejudice if relief is granted because
this action arises out of an accident that occurred 2017, and witnesses
and/or evidence may no longer be available due to the length of time since
this accident.

21. That the Defendant has presented no clear and convincing evidence of
mistake, inadvertence, excusable neglect or surprise in the judgment to
warrant relief from the judgment.

That this Court, based upon the finding of facts and record in this case, hereby
DENY the Defendant’s request for relief from the judgment in the above-stated case
due to the Defendant’s unreasonable delay in making this request for relief 365 days
after the judgment was entered; furthermore, the Defendant failed to provide any
reasons why he failed to act promptly in seeking relief from the judgment. The
Defendant’s relief is further DENIED because the Defendant failed to provide any clear
and convincing evidence of mistake, inadvertence, excusable neglect or surprise. The

Defendant also failed to provide any prima facie evidence of a meritorious defense to
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this judgment. The Defendant’s request for relief is also DENIED because the Plaintiffs
would suffer prejudice if the Defendant’s request relief for this judgment is granted.

IT IS SO ORDERED AND ADJUDGED.

L. Casey Manning
Presiding Judge

July 2020
Columbia, South Carolina
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Richland Common Pleas

Case Caption: Tasha Jones , plaintiff, et al vs John Doe
Case Number: 2018CP4000337

Type: Order/Other

So Ordered

s/L. Casey Manning, 2061

Electronically signed on 2020-08-04 11:14:43 page 6 of 6
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