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proof of service.
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Thankyou,
Meredith

Bluestein Thompson Sullivan, LLC

MEREDITH BROWN OFFICE MANAGER &
LEGAL ASSISTANT TO JOHN S. NICHOLS
1614 TAYLOR STREET | PO BOX 7965

COLUMBIA, SOUTH CAROLINA 29202

0:803.779.7599 F: 803 771.8097
MEREDITH@BLUESTEINATTORNEYS.COM

BLUESTEINATTORNEYS.COM

NOTICE: This e-mail is confidential and may contain information which

is legally privileged or otherwise exempt from disclosure. if you

received this message in error, please notify the sender and delete this


mailto:meredith@bluesteinattorneys.com
mailto:ctappfilings@sccourts.org
mailto:john@bluesteinattorneys.com
mailto:gjowers@jjsjustice.com
mailto:ksuggs@jjsjustice.com
mailto:bat@jtbpa.com
mailto:gculbreath@gwblawfirm.com
mailto:jlaffitte@gwblawfirm.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user8e4e0e9d
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=userf3fdd247
mailto:sfrierson@robinsongray.com
mailto:jgrantland@murphygrantland.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user108908ae
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user108908ae
mailto:mitch.brown@nelsonmullins.com
mailto:bill.wood@nelsonmullins.com
https://protect.checkpoint.com/v2/r01/___https://bluesteinattorneys.com/___.YzJ1OnNjanVkaWNpYWw6YzpvOjA4MjY4ZWUzMDQyM2Q1ZThjY2NiZGRmMDlmMDAwOGUzOjc6OWJjMjplODNkYzQ5YmE1YWU1YWExNzc0YTZhNDE1MTIwNjRkYWU1NmNjMGEyMjEwOTUzMzBhNGVhOWRhYTcwN2Y5YjIzOmg6VDpO
mailto:meredith@bluesteinattorneys.com
https://protect.checkpoint.com/v2/r01/___https://www.bluesteinattorneys.com/___.YzJ1OnNjanVkaWNpYWw6YzpvOjA4MjY4ZWUzMDQyM2Q1ZThjY2NiZGRmMDlmMDAwOGUzOjc6YjBjYTo4NDAwYTk2Njc5NjRjNjg5Nzg5NGY3YmM1Mzg2ZWY5MzgzMDQ1YWJmMzM5MTQ3MjBmOWUwZGZkMmRiZDBiMTE5Omg6VDpO

e

| BLUESTEIN

E@ ATTORNEYS

BLUESTEIN THOMPSON SULLIVAN, LLC

BLUESTEINATTORNEYS.COM

August 11, 2026

VIA ELECTRONIC MAIL (ctappfilings@sccourts.org)
The Hon. Jenny A. Kitchings

Cletk of the Court of Appeals

Court of Appeals of South Carolina

1220 Gervais Street

Columbia, SC 29201

RE:  Andrea Allen, as Personal Representative of the Estate of Albert Chatles Jeffries,
Respondent, vs. Chi Hun Lim, M.D., Megan Nicholas, P.A., Carolina Orthopedic
and Neurological Associates, ASC, LLC, Defendants, Of which Carolina
Orthopedics and Neurological Associates, P.A. is, Appellant.

Circuit Court Case No: 2020-CP-42-02169
Appellate Case No: 2025-001716

Dear Ms. Kitchings:

I have enclosed for filing the Respondent’s Initial Briefs and the Designation of
Additional Matter on all Appellants, along with the Proof of Service.

Thank you for your attention to this matter, Please do not hesitate to contact me if you
have any questions or need any additional information.

With kind zegards,

Meredith QLQL’\B}_,’-/

Legal Assistant to John 8. Nichols, Esq.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
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The Honorable Grace Knie, Circuit Court Judge

Case No. 2020-CP-42-02169
Appellate Case No. 2025-001716

Andrea Allen, as Personal Representative of the Estate of Albert Charles
JEETTIES Lot e e b s Respondent,

V.

Chi Hun Lim, M.D., Megan Nicholas, P.A., Carolina
Orthopedic and Neurological Associates, ASC, LLC......cccoveciicrenrnnnn, Defendants,

Of which Carolina Orthopedic and Neurological Associates, P.A. is...... Appellant,

PROOF OF SERVICE

I, the undersigned, certify that I have served all counsel in this action with a copy of the
Respondent’s Initial Briefs and Designation of Additional Matter on all Appellants, specified

below by electronic mail to each attorney listed using their primary email address listed in the

Attorney Information System.

Gray Culbreath, Esq.
Jessica W, Laffitte, Esq.
Gallivan, White & Boyd, PA
PO Box 7368
Columbia, SC 29202
geulbreath{@gwblawfirm.com






laffitte@ewblawfirm.com

Stephen P. Groves, Sr, Esq.
Butler Snow, LLP
25 Calhoun Street
Ste 250
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(843) 227-3704
stephen.groves@bultersnow.com

Attorneys for Carolina Orthopaedic and Neurological Associates, PA

Vordman Carlisle Traywick, I1I, Esq.
Sarah C. Frierson, Esq.
Robinson Gray Stepp & Laffitte, LLC
PO Box 11449
Columbia, SC 29211
ltraywick@robinsongray.com
sfiierson(@robinsongray.com

Attorneys for Carolina Orthopaedic and Neurological Associates, ASC., LLC

John M. Grantland, Esq.
Wesley Brian Sawyer, Esq.
Murphy & Grantland, PA
PO Box 6648
Columbia, SC 29260
igrantland@murphygrantland.com
wsawyer@murphygrantland.com

Attorneys for Chi Hun Lim, M. D,

C. Mitchell Brown, Esq.
William C. Wood, Jr., Esq.
Nelson Mullins Riley & Scarborough, LLP
PO Box 11070
Columbia, SC 29211
mitch. brownfanelsonmullins.com
bill.wood@nelsonmullins.com

Attorney for Megan Nicholas, P.A.
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Meredith Brown

- ——
From: Meredith Brown
Sent: Tuesday, August 11, 2026 11:04 AM
To: ‘geuibreath@gwblawfirm.com'; ‘jlaffitte@gwblawfirm.com'’; Stephen Groves; Lisle

Traywick; Sarah Frierson; ‘John M. Grantland'; ‘wsawyer@murphygrantland.com’; Mitch
Brown; 'bill.wood@nelsonmuilins.com'

Cc: John Nichols; Gerald Jowers; *ksuggs@jjsjustice.com’; 'bat@jtbpa.com'

Subject: Case No: 2025-001716 Andrea Allen v Chi Hun Lim, MD- Respondents Initial Briefs and
DOM

Attachments: 2026.08.11- Respondents Initial Brief- Chi Hun Lim.pdf; 2026.08.11- Respondents Initial

Brief- Carolina Orthopedic and Neurosurgical Assoc, ASC, LLC.pdf; 2026.08.11-
Respondents Initial Brief- Megan Nicholas, PA.pdf; 2026.08.11- Respondents Initial
Brief- CONA.pdf; 2026.08.11- Respondents Designation of Additional Matter.pdf

Dear Counssl,

Please find attached for filing Respondent’s Initial Briefs on all Appellants with the
Designation of Additional Matter to be filed, in the above referenced matter.

Thank you,
Meredith
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MEREDITH BROWN OPFFICE MANAGER &
LEGAL ASSISTANT TO JOHN 8, NICHOLS
1614 TAYLOR STREET | PO BOX 7965
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G 303.779.7590  F 803 771.8007
MEREDITHOBLUESTEINATIORNEYS.COM

NGTICE: Thiv eamail is confidential and may contain infermation
which is fepally privileged or othenwise exernpt from disciosure, if
you recetved Lhis message iy erray, please naoiify e sender and
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COUNTER-STATEMENT OF THE ISSUES ON APPEAL

L Did the Trial Court (Judge Knie) Correctly deny Defendant Lim’s Motion for JINOV
because:

A. There was evidence of the requisite standard of care?

B. There was evidence to support the jury’s finding that Dr. Lim breached the
standard of care?

C. There was evidence to support the jury’s finding that Dr, Lim’s breach of
the standard of care was a proximate cause of Mr. Jefferies® death?

D. There was reasonable evidence to support the jury’s finding that Dr. Lim
was grossly negligent?

IL. Did the Circuit Court (Judge Cole) exercise appropriate discretion in denying Defendants’
motion to amend the Answer to assert independent, intervening and/or superseding
causation?

III.  Did the Trial Court (Judge Knie) use a proper verdict form without objection?

IV.  Did the Trial Court (Judge Knie) correctly assess pre-judgment interest against Dr, Lim?






COUNTER-STATEMENT OF THE CASE'

On July 9, 2020, Andrea Allen, as Personal Representative of the Estate of Albert Charles
Jefferies, brought a wrongful death and survival case arising out of medical negligence against a
number of medical professionals. (Complaint). Following two amendments and settlements with
some of the defendants, the case proceeded against Chi Hun Lim, M.D., his physician’s assistant
Megan Nicholas, and an entity identified as Carolina Orthopaedic and Neurosurgical Association
ASC, LLC.2 All Defendants denied liability and raised various defenses.

Extensive discovery and dispositive motions proceeded over the next four (4) years. The
matter was scheduled for a day certain trial on June 2, 2025. On April 17, 2025, or about six (6)
weeks before trial, all Defendants moved to amend their answers to assert the affirmative defense
of independent, intervening and superseding negligence of Dr. Ezman, the physician at Peachtree
Centre, a managed care facility where the Defendants had discharged Mr. Jefferies for post-
surgical treatment. (Motion to Amend with Attachments),

On April 25, 2024, Respondent served an Offer of Judgment pursuant to Rule 68,

SCRCP, and S.C. Code Ann. § 15-35-400 (Supp. 2025) against all Defendants for $500,000.

! Dr. Lim includes contested matters in his Statement of the Case. For instance, he takes
issue with the jury’s verdict despite the limited standard of review in this case. (Lim App. Br. p.
'2). He also asserts there was “an apparent double recovery,” again a disputed fact. (Lim App. Br.
pp. 2- 3). Accordingly, Respondent includes her own Statement of the Case. See Rule 208(b)(2),
SCACR (“If a respondent does not include his own statement of the case, he shall be bound by
the matters stated or alleged in appellant’s statement of the case.”).

? The actual name of the Appellant is “Carolina Orthopaedic and Neurosurgical
Associates,” not “Carolina Orthopaedic and Neurological Associates.” Unfortunately, several of
the filings below as well as three of the Notices of Appeal contain the scrivener’s etror, and this
Court adopted the erroneous name for its caption. For simplicity, Respondent refers to the entity
as CONA. The Court may wish to correct this error for the caption in this Court.

2-






(Offer of Judgment). Defendants rejected the offer.-

‘Respondent opposed the motion to amend the Answer, contending Defendants, including
Dr. Lim, knew for over four (4) years that Respondent alleged negligence by Peachtree and its
employee, Dr. Ezman, but the Defendants failed to raise the defense in their Answer to the
Amended Complaint or at any time until just prior to trial. Respondent also pointed out that the
amendment would be contrary to Defendant’s un-suppleniented responses to discovery denying
any other person had liability in this case. (Plaintiff’s Opposition filed May 5, 2025). Respondent
added that Defendants’ lone expert offered no opinions in his deposition about anything anyone
at Peachtree did wrong. (Jd.). On May 9, 2025, the circuit court (Judge Cole) denied Defendants’
motion. (Order of May 9, 2025).

The case was tried from June 2 through June 5, 2025. The jury returned a verdict of
$6,000,000, allotting $3,000,000 to Ms. Allen and $3,000,000 {o Mr, Jefferies’ other daughter,
Ms. Hemphill. On June 16, 2025, Respondent moved for assessment of prejudgment interest
pursuant to Rule 68 and Section 15-35-400.

On June 17, 2025, all Defendants filed the following post-trial motions: (1) a joint motion
to alter or amend the judgment pursuant to Rule 59, SCRCP (for the first time, CONA raised an
issue over whether it was properly identified and asserted CONA ASC, LLC, was not liable for
the negligence of Dr, Lim or Ms. Nicholas; CONA requested the court clarify the judgment)
(Rule 59, SCRCP, Motion of June 17, 2025); (2) a motion for INOV, contending Respondent
failed to prove a deviation from the standard of care and causation of damages and that
Respondent failed to establish gross negligence (JNOV Motion of June 17, 2025); (3) a motion

for new trial, raising for the first time an issue regarding the verdict form, contending Judge Cole
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erroneously denied the motion to amend, and seeking application of the Thirteenth Juror
Doctrine (Motion for New Trial/Thirteenth Juror of June 17, 2025); (4) a motion for new
trial/new trial nisi remittitur based upon the amount of the verdict (Motion for New Trial/New
Trial Nisi filed June 17, 2025); (5) a motion for setoff of amounts Respondents recovered in
settlements with other defendants (Motion for Setoff of June 17, 2025); and (6) a motion to apply
the noneconomic damages cap to the verdict, contending there was no evidence to support the
jury’s finding of gross negligence (Motion for Cap of June 17, 2025).

On June 26, 2025, Respondent filed separate responses to each motion. (Plaintiff’s
Responses to Defendants’ Motion, all of June 26, 2025, with attachments). On July 1, 2025,
Defendants filed a Reply to Plaintiff’s Responses. (Defendants’ Reply of July 1, 2025),

The Court held a hearing on July 2, 2025 on all pending motions. At the commencement
of the hearing counsel for all parties (including Dr. Lim) stipulated that the caption should be
amended to reflect that “CONA, PA,” and not “CONA ASC, LLC,” as the true defendant against
whom the verdict was rendered. (Order of Tuly 3, 2025).

On July 14, 2025, through new counsel admitted pro hac vice, CONA, PA, filed a motion
to intervene pursuant to Rule 24(a), SCRCP, contending for the first time that it was a “non-
party” because everything was against CONA ASC, LL.C, and not CONA, PA. (Motion to
Intervene of July 14, 2025). CONA also moved to set aside the order amending the caption to
correctly identify it as a party (which had been done through stipulation by CONA’s counsel).
(Rule 59, SCRCP, Motion of July 14, 2025). CONA attached affidavits from several employees,

including CONA physicians, in support of its motion. (Affidavit Exhibits filed July 14 and July

17, 2025).






On July 28, 2025, the Court entered an order denying all of Defendants’ post-trial
motions and granting Respondent’s motion for Pre-Judgment Interest. (Order of July 28, 2025).
The Court also applied the setoff with Respondent’s agreement.

On September 16, 2025, the Court entered an order denying CONA, PA’s motion to
intervene and motion to set aside the July 14, 2025 order. (Order of September 16, 2025).

These separate appeals follow. This Brief addresses only Dr. Lim’s appeal.

STANDARD OF REVIEW
The standard of appellate review for each issue Dr. Lim raises involves cither an “any
evidence” standard or whether the trial court committed an abuse of discretion. E.g., Rickerson v.
Karl, 412 8.C. 215, 219-220, 770 S.E.2d 767, 770 (Ct. App. 2015)(“An abuse of discretion
occurs when the trial court’s ruling is based on an error of law or, when grounded in factual
conclusions, is without evidentiary support.”). Accordingly, pursuant to Rule 208(b)(1)(D),

SCACR, Respondent includes a Standard of Review at the start of each argument.






FACTS

The following background is from the Amended Complaint, (Amended Complaint of
June 29, 2021). This is a medical malpractice case involving a jury finding of gross negligence
by a physician, Dr. Lim, and a physician’s assistant, Ms, Nicholas, that led to the death of
Respondent’s Decedent, Albert Charles Jefferies. This Brief is filed in response to the Brief of
Appellant filed by Dr. Lim.

Dr. Lim performed back surgery on Mr, Jefferies at Spartanburg Regional Medical Center
(SRMC) on July 18, 2018. Mr. Jefferies was a high risk patient for the development of life-
threatening deep vein thrombosis (DVT) and pulmonary embolism (PE). Dr. Lim and Ms,
Nicholas administered DVT prophylaxis throughout M. Jefferies’ 8-day stay at SRMC.

On July 26, 2018, Dr. Lim and Ms. Nicholas discontinued DVT prophylaxis (Nicholas
Dep. p. 48, 1. 17 - p. 49, L. 18) and discharged Mr, Jefferies for post-surgical rehabilitative care to
Peachtree Center SNF (Peachiree), where he was under the care of Dr. Alfred Ezman. However,
Dr, Lim and Ms. Nicholas sent only partial medical records to Peachtree, and all records from
July 22 through July 26 were missing, Furthermore, a discharge summary failed to report Mr.
Jefferies had been on Heparin for DVT prophylaxis and stated erroneously that he was
ambulatory.

At 4:00 a.m. on July 28, 2018, a nurse at Peachtree found Mr, Jefferies on the floor of his
room. He was unresponsive and resuscitation efforts were unsuccessful. Mr. Jefferies was
pronounced dead at 5:14 a.m. He died of a PE.

Mr. Jefferies’ daughter, Andrea Allen (Respondent), sent a pre-suit notice to SRMC and

its staff, Peachirce and its staff, and Dr, Lim, Ms. Nicholas and “Carolina Orthopaedic
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Neurosurgical Associates ASC, LLC” (CONA) as their employer, When the matter did not
resolve at pre-suit mediation Respondent filed suit. (Amended Complaint of June 29, 2021).

Respondent ultimately settled with all defendants except for CONA, Dr. Lim and Ms.
Nicholas. As noted above, following a trial the jury brought back a verdict for $6,000,000.00
against all defendants and found Dr. Lim and Ms. Nicholas committed gross negligence so as to
avoid a statutory non-economic damages cap. CONA, CONA ASC, LLC, Dr. Lim and Ms.
Nicholas all appeal. This brief addresses only Dr. Lim’s appeal.

Dr. Lim raises questions regarding the sufficiency of the evidence to support the jury’s
verdict in that he challenges whether there is evidence of the standard of care, its breach by Dr.
Lim, and causation with Mr. Jefferies’ death. He also challenges the existence of evidence to
support the jury’s finding that he committed gross negligence. Specific facts related to each issue

with citation to the trial record are discussed under each heading below.






ARGUMENTS
L The Trial Court (Judge Knie) Correctly Denied Dr. Lim’s Motion for JNOV
Standard of Review

The correct standard of appellate review of the denial of INOV is as follows: This Court
must consider the evidence in the light most favorable to Respondent and construe all. reasonable
inferences and ambiguities in her favor, Cruce v. Berkeley County School Dist., 442 8.C. 1, 896
S.E.2d 765 (2024). The appellate court will reverse “only when there is no evidence to support
the ruling or when the ruling is governed by an error of law.” Garrison v. Target Corp., 435 S.C.
566, 576, 869 S.E.2d 797, 803 (2022) (emphasis added). “The motions should be denied when
either the evidence yields more than one inference or its inference is in doubt.” I, citing Gadson
ex rel. Gadson v. ECO Servs. of S.C,, Inc., 374 S.C. 171, 176, 648 S.E.2d 585, 588 (2007).
However, “neither the trial court nor the appellate court has authority to decide credibility issues
ot to resolve conflicts in the testimony or evidence.” Garrison, at 576, 869 at 803, citing
Erickson v. Jones St. Publishers, LLC, 368 S.C. 444, 463, 629 S.E.2d 653, 663 (2006).

Dr. Lim includes a number of cases in support of his attempt to have this Court “dissect
the record and perhaps conclude™ that the evidence is most favorable to him. (Lim App. Br, p.
16). Those cases are meaningfully distinct or are of questionable force regarding the issues in this
appeal. See Nelson v. Piggly Wiggly Central, Inc., 390 8.C. 382, 701 S.E.2d 776 (Ct. App. 2010)
(appeal from the entry of summary judgment for defendant in a premises liability case; Court
affirmed because plaintiff presented no evidence her injuries resulted from any act by Piggly
Wiggly that created a dangerous condition or that demonstrated actual or constructive knowledge

of a dangerous condition and a failure to remedy it); Richardson v. Piggly Wiggly Cent., Inc., 404
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S.C. 231, 743 S.E.2d 858 (Ct. App. 2013) (premises liability case where plaintiff slipped on wet
sidewalk outside the store during a rainstorm; plaintiff knew it was raining and the sidewalk was
not covered and the Court held there was no duty of care owed); Allegro, Inc. v. Scully, 418 S.C.
24,791 S.E.2d 140 (2016) (reversing the denial of INOV in a civil conspiracy case where
plaintiff failed to plead and prove “special damages™ apart from the undetlying tort; the rule upon
which this part of Allegro relied (requiring a plaintiff to plead and prove special damages in a
civil conspiracy case) was subsequently overturned in Paradis v. Charleston County School
Dist., 433 S.C. 532, 861 S.E.2d 774 (2021), and Allegro was abrogated further in Hall v. UBS
Financial Services, Inc., 435 S.C. 75, 866 S.E.2d 75 (2021) (abrogating Allegro insofar as it held
there was no implied covenant of good faith or fair deaiing in at-will employment contracts)),
Insofar as Allegro, then, may support Dr, Lim’s position (and it does not), it has been overruled.
Fven so, to do what Dr. Lim requests, this Court would “have to ignore [its] duty under
the governing standard of review for INOV rulings....” Cruces, at 19, 896 S.E.2d at 774, citing
Curcio v. Caterpillar, 355 S.C. 316. 320, 585 S.E.2d 272, 274 (2003). The Court should reject

Dr. Lim’s invitation to apply an incorrect standard of appellate review to the review of this issue.

Elements of Medical Malpractice Claim
As this Court recently observed, “Subsection 15-79-110(6) of the South Carolina Code
(Supp. 2019) defines medical malpractice as ‘doing that which the reasonably prudent health care
provider or health care institution would not do or not doing that which the reasonably prudent
health care provider or health care institution would do in the same or similar circumstances.””

Turner v. Medical University of South Carolina, 430 S.C. 569, 583, 846 S.E.2d 1, 8 (Ct App.
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2020). A plaintiff is required to prove the following facts by the preponderance of the evidence to
establish a cause of action for medical malpractice:

(1) The presence of a doctor-patient relationship between the parties;

(2) Recognized and generally accepted standards, practices, and procedures which are

exercised by competent physicians in the same branch of medicine under similar

circumstances;

(3) The medical or health professional’s negligence, deviating from generally accepted

standards, practices, and procedures;

(4) Such negligence being a proximate cause of the plaintiff's injury, and

(5) An injury to the plaintiff.

Brouwer v. Sisters of Charity Providence Hosps., 409 8.C, 514, 521, 763 S.E.2d 200, 203
(2014); Turner v. Medical University of South Carolina, at 583, 846 S.E.2d at 8.

There is no dispute that a doctor-patient relationship between Dr. Lim and Mr. Jefferies
existed (Lim Dep. p. 19, 1. 18-23) and that Mr. Jefferies suffered an injury. Dr. Lim contends,
however, Respondent “failed to prove one or more of the required elements of medical
malpractice claim,” namely the standard of care, a breach of the standard of care, and proximate
cause. Dr. Lim also contends Respondent failed to establish gross negligence, which avoids the
statutory damages cap. (Lim App. Br. pp. 19-20). The Court should reject Dr. Lim’s arguments

and affirm the trial court’s denial of INOV.

A. There Was Evidence of the Requisite Standard of Care

Dr. Lim first contends there was no “adequate” evidence to establish the requisite
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standard of care. (Lim App. Br. pp. 20-23). Dr. Lim contends Respondent “failed to establish the
standard of care as to a reasonably prudent orthopaedic spine surgeon practicing under the same
or similar circumstances as here.” (Lim App. Br. p. 21). Dr. Lim contends further that
Respondent’s expert, Dr. Chris Erb, “failed to opine as to the standard of care as it relates to the
specific branch of medicine in which Dr. Lim practices.” (Lim App.Br. p. 21). Dr. Lim asserts
“[bJecause Dr. Erb testified only to the standard of care of a physician generally, but not
specifically to an orthopaedic spine surgeoﬁ, the testimony failed to establish the standard of care
in the relevant field of medicine.” (Lim App. Br. p. 21).

Dr. Lim adds “the record is replete with uncontradicted evidence” that Dr, Lim and Ms,
Nicholas did not breach their duty of care and is “clear” that they did not have a duty under any
standard of care to send medical records to Peachtree. (Lim App. Br. p. 22). These arguments
seek for this Court to apply the wrong standard of appellate review from the denial of a motion
for INOV. Furthermore, the thrust of Dr. Lim’s argument is that Respondent’s expert, Dr. Chris
Erb, was not sufficiently qualified to testify regarding the standard of care or its breach. The
Court should reject this argument.

To begin with, this'precise argument was not made during Dr. Lim’s motion for directed
verdict. Dr, Lim contended:

On behalf of the defense, we respectfully make a motion for directed verdict on

the issue of negligence. We don’t believe there is significant evidence, significant

evidence to give it to the jury on the issue of negligence. And we would ask for a

directed verdict on that,

(Tr. p. 307, 11. 13-18). At the close of all of the evidence Dr. Lim stated, “[a]t this time we would

renew our motion at the close of plaintiff’s case for a directed verdict on both the standard of
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care and upon the issue of gross negligence, incorﬁorating the same arguments we made earlier.”
(Tr. p. 490, 1L. 3-6). This broad statement makes no argument regarding Dr. Erb’s qualification to
testify on the appropriate standard of care. It was not until Dr, Lim filed his Motion for INOV
that he contended that Dr, Erb’s testimony was not sufficient to permit the jury to consider the
applicable standard of care. (Motion for INOV of 6/17/25, pp. 4-5). See Rule 50(b), SCRCP (a
motion for JNOV must be “in accordance with [the party’s] motion for directed verdict”); RFT
Management Co., LLC'v. Tinsley & Adams, LLP, 399 S.C. 322, 331, 732 S.E.2d 166, 170-171
(2012) (a party making a directed verdict motion must state the specific grounds relied upon
therefore; moreover, only the grounds raised in the directed verdict motion may properly be
reasserted in a INOV motion). James F, Flanagan, et al., South Carolina Civil Procedure, Vol 11,
p. 588-589 (4th Ed. 2020) (“the INOV motion may only raise issues that were asserted in the
motion for a directed verdict at the conclusion of all of the evidence”; “the INOV is a renewal of
the motion made before the verdict”). The precise argument that Dr. Erb’s testimony was
insufficient, therefore, is not preserved for appeal.

Even so, Dr. Erb was qualified without objection as an expert in internal medicine,
pulmonary medicine, and critical care medicine, including venous thromboembolism (VTE)
prophylaxis (a central issue in this case). (Tr. p. 133,1. 19-p. 134,1, 2; p. 152, 1. 18 - p. 153, .
7). He is board certified in cach of those fields, (Tr. p. 134, 1. 3 - p. 135, 1. 9). His practice and
teaching areas included VTE prophylaxis with patients recovering from orthopaedic surgery. (Tr.
p. 143,1.19 - p. 164, 1. 14; p. 226, 11, 11-15; p. 235, 11, 18-21). He testified based upon his
experience, education, and training, the standard of care for the duration of VTE prophylaxis is

the same for all specialties, including orthopaedic spine surgeons and physicians assistants. (Tr.
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p. 138,11.2-17; p. 139, 1. 10 - p. 140, L. 18; p. 141, 11. 8-17; p. 141, 1. 18 - p. 143, L. 6; p. 143, 1. 17
-p. 144,14, p. 144,1. 5 - p. 145, 1. 5). This includes patients recovering from orthopaedic
surgery and he has worked collaboratively with surgeons (including orthopaedic surgeons) his
entire career. (Tr. p. 145, I1. 6-21; p. 146, 11, 15-22; p. 226, 1. 11-15). Dr. Erb is part of the “PE
Response Team” at the University Medical School at Yale Medical School. (Tr. p. 136, 1. 5-9; p.
143, 1L. 7-16).

Dr. Erb testified that with an orthopaedic patient, the question of when to initiate
chemical prophylaxis is a surgical decision. (Tr. p. 152, 1. 5-17). However, once initiated the
management of VTE prophylaxis, including its duration, was the same as any other patient at risk
for blood clots. (Tr. p. 152, 11, 5-17). The standard, which is the same for any specialty for a
physician or physician’s assistant, is straightforward — once begun, VTE prophylaxis must be
continued until the risk is resolved. (Tr. p. 150, 1. 11 -p. 151,1.2; p. 151,1. 12 - p. 152,1. 4). In
sum, Dr, Erb testified both as to the standard of care and, to a reasonable degree of medical
certainty, how Dr. Lim and Ms. Nicholas both breached the standard of care (Tr. p. 168, 1. 21 - p.
171,19, p. 171,123 - p. 172, 1. 3; p. 176, 1. 14 - p. 177, 1. 3; p. 178, 1. 25 - p. 181,1. 20; p. 184,
1. 4-25; p. 188, 1. 9-16; p. 201, 1. 4-9; p. 227, 1l. 1-5; p. 256, 1, 22 - p. 257,1. 7; p. 257, 1. 15 - p.
258, 1. 11) directly causing Mr. Jefferies’ death. (Tr. p. 185,11, 1-11; p. 186, 1,24 - p, 187,1. 7; p.
245, 1L 15-25). This included failing to send Mr. Jefferies’ complete medical records to
Peachtree. (Tr, p. 227, 11. 1-3).

Experf testimony need not come from a specialist in the same field as the defendant
physician. See Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 253, 487 S.E.2d 596, 598

(1997) (“Defects in an expert witness’ education and experience go to the weight, rather than the
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admissibility, of the expert’s testimony™); Creed v. City of Columbia, 310 S.C. 342, 345, 426
S.E.2d 785, 786 (1993) (“A physician is not incompetent to testify merely because he is not a
specialist in the particular branch of his profession involved.”). Regardless of the area in which
the prospective expert witness practices, the expert “must set forth the applicable standard of care
for the medical procedure under scrﬁtiny and he must demonstrate to the court that he is familiar
with the standard of care.” David v. McLeod Reg’l Med, Cir., 367 S.C. 242,250,626 SE2d 1, 5
(2006). See, e.g., Mizell v. Glover, 351 S.C. 392, 570 S.E.2d 176 (2002) (finding trial court
correctly allowed podialtrist to testify regarding treatment at pain center even though expert not
qualified himself to administer the treatment he recounted); Gooding (Supreme Court found trial
court erred in excluding testimony of EMT regarding intubation procedures and rendering |
opinion regarding physician’s performance of the procedure); Walker v. AnMed Health, 446 S.C.
419, 919 S.E.2d 565 (Ct. App. 2025) (finding nurse qualified to render expert opinion regarding
basic care and work up of a patient in an emergency room even though the nurse was not a nurse
practitioner nor was he trained as one); Brown v. Carolina Emergency Physicians, PA, 348 S.C.
569, 560 S.E.2d 624 (Ct. App. 2001) (Court of Appeals found trial court abused its discretion in
excluding expert testimony by licensed psychologist regarding standard of care of emergency
room physician and the diagnosis and treatment of mental iliness). “TA] medical practitioner’s
experience teaching iﬁ particular specialty and his professional interaction with practitioners in
that specialty are facts sufficient to support his qualification as an expert.” Lee v. Seuss, 318 S.C.
283,285, 457 S.E.2d 344, 346 (1995). If there were defects in the amount or quality of Dr, Erb’s
education and experience, those defects go to the vlveight of his testimony and not its

admissibility. Lee v. Seuss.
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Dr. Erb provided sufficient evidence of the standard of care in this case, He testified
extensively regarding the standards for managing VTE prophylaxis as well as the requirement to
communicate fully regarding a patient’s care with subsequent medical ‘providers. This included
reading from a list of opinions he brought with him during his deposition. (Tr. p. 256, L. 22 - p.
258, 1. 11; Erb Dep. Exh. 1). The list included that a reasonable physician in a similar situation
would document the decision making process and communicate those decisions to colleagues
and future medical providers in the form of a medical note or verbal communication. (Tr. p. 256,
.24 -p. 257,1. 3).

Dr. Lim cites to Botehio v. Byccura, 282 S.C. 578, 320 S.E.2d 59 (Ct. App. 1984) as
“instructive.” (Lim App. Br. pp. 22-23). Botehlo, however, is distinct from this case in very
meaningful ways.

The primary issue in Botehlo was whether the decision by Dr. Bycura, a podiatrist, to
perform foot surgery rather than use conservative treatment violated the applicable standard of
care, Plaintiff proffered the expert testimony of Dr, Robert M, Scoville, an orthopaedic surgeon,
who also treated the Plaintiff. Dr. Scoville did not criticize Dr. Bycura’s surgery, and conceded
the conservative treatment Dr, Scoville recommended might not have alleviated Plaintiff*s foot
problem so that the surgery would have been necessary ényway. The issue on appeal was whether
Dr, Scoville, an orthopaedic surgeon, could testify as an expert regarding the standard of care to
be observed by a podiatrist.

The Court of Appeals noted that podiatry is a recognized profession in South Carolina

and added:

[TThe podiatrist’s duty of care must be measured by the précticcs and
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principles of the particular branch of the healing arts in which he is trained and
licensed. He is not bound to possess and exercise the degree of skill and learning
required of a physician or surgeon. When a patient chooses a practitioner of a
recognized branch of the healing professions, he elects to undergo the kind of care
and treatment common to that particular profession. IHe cannot afterward
complain that the care he received fell short of the standards in another profession.
For this reason, Botehlo had to present evidence on the standard of care required
of podiatrists, not physicians and surgeons.

Botehlo, 585, 320 S.E.2d at 64. The Court noted that “[t]he standards of education and licensure

for podiatrists are different from those of medical doctors.” Id., at 586, 320 S.E.2d at 64. The

Court held:

The circuit judge properly concluded Dr. Scoville was not an expert on the
standards of good podiatric practice. Dr. Scoville testified he does not have any
training in podiatry, is not licensed in podiatry, and has received no instruction in
the practice of podiatry. He was not familiar with any journals, periodicals, or
books written by podiatrists. He had never attended any seminars in podiatry, He
further testified that he is not familiar with the standards of professional care
generally observed by podiatrists, nor the standards of practice of members of the
American Academy of Ambulatory Foot Surgeons or the American College of
Podiatric Foot Surgeons. Dr. Scoville admitted he had never performed
ambulatory foot surgery and that he was not familiar with the surgical procedure
Bycura performed on Botehlo. He said he did not know if conservative
management was a generally accepted standard for podiatric practice. When asked

if he held himself out as an expert, Dr. Scoville answered: “No, not in podiatry.
No.”

Taking Dr, Scoville’s testimony in the light most favorable to Botehlo, as
we must in reviewing a summary judgment, it amounts to an assertion that Bycura
did not observe the standard of care Dr. Scoville, as an orthopaedic surgeon,
would have observed in deciding to perform surgery on Botehlo’s foot. Since the
material question was not the standard required of orthopaedic surgeons, but the
standard required of podiatrists, Dr. Scoville’s testimony created no genuine issue
of fact for trial. The circuit court was, therefore, correct in granting judgment as a
matter of law on the issue of Bycura’s failure to attempt conservative management
before performing surgery to alleviate Botehlo’s problem.

Id., at 587, 320 S.E.2d at 65.

Unlike Dr. Scoville, Dr. Erb testified extensively about his education, training and
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experience in VTE prophylaxis, including following orthopaedic surgery. Contrary to Dr. Lim’s
statement in his brief, the trial court correctly determined that Dr, Erb had the requisite
knowledge, experience, training and teaching experience to testify regarding the applicable
standards of care in this case. His opinions were, in fact, “tailored to the facts of this case.”

Dr. Lim misstates the narrow holding of Boftehlo and tries to use the holding to require
the very thing South Carolina appellate courts have rejected repeatedly, as set forth above. The
Court should reject Dr. Lim’s overstatement of the holding of Borehlo.

Despite Dr, Lim’s arguments otherwise, there was sufficient testimony of the standard of
care for both VTE prophylaxis and communication of care among medical providers. The trial
court correctly denied Dr. Lim’s motion for INOV on this point and this Coutt should affirm.

B. There was evidence to support the jury’s finding that Dr. Lim breached the

standard of care

As discussed above, Dr. Erb’s testimony was sufficient to create an issue for the jury as to
whether Dr. Lim breached the applicable standard of care in his treatment of Mr. Jefferies. Dr.
Erb testified there was a failure by both Dr. Lim and Ms. Nicholas to communicate the thought
process in treatment and the treatment plan to Peachtree and Dr. Ezman. (Tr. p. 169, 1. 8 - p. 171,
1.22;p. 178,125 - p. 181, 1, 20; p. 184, 1. 14-25). He also testified that had Dr. Lim and Ms.
Nicholas continued DVT prophylaxié it was more iikely than not that Mr. Jefferies would not
have suffered the fatal pulmonary embolism. (Tr. p. 168,1. 20 - p. 169,1. 7; p. 171, 1. 23 - p. 173,
L1;p. 176,1. 14 - p. 177,1.3; p. 185, 1. 1-11; p. 186, 1. 24 - p. 187, 1. 7).

Dr. Erb described the ways Dr. Lim and Ms. Nicholas could have met the standard of care

- with regard to communication with Peachtree. They could have listed heparin as an active
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medication in the records at transfer; they did not.® (Tr. p. 184, 11, 10-25; p. 226, 1. 16-21). They
could have ensured that current medical records showing Mr. Jefferies VTE prophylaxis regimen
at the time of discharge were sent to Peachtree; the records that were sent were incomplete. (Tt
p. 187,1. 8 - p. 16; p. 201, 1l. 7-9; p. 227, IL. 1-5). They could have timely and accurately
completed a discharge summary; they did not. (Tr, p. 169, 1. 25 - p. 170, 1. 9). They could have
simply called Peachtree or Dr. Ezman to alert him that Mr, Jefferies was at risk for blood clots
and needed continued VTE prophylaxis; they did not. (Tr. p. 170, 1. 17-23), Dr. Erxb stated that
by failing to take steps to ensure the need for continued VTE prophylaxis was communicated to
Peachtree and Dr. Ezman, it was reasonably foreseeable that the VTE prophylaxis would not be
continued and Mr. Jefferies would be at risk for developing blood clots. (Tr. p. 176,1, 14 - p.
177,1. 3;p. 179, L. 3 - p. 181, L. 20). Dr, Erb opined that the deviations by Dr. Lim and Ms.
Nicholas from the standard of care resulted in Mr. Jefferies’ fatal embolism. (Tr. p. 186, 1. 24 - p.
187,1. 7).

This testimony was sufficient to submit these issues to the jury. The Court should reject
Dr. Lim’s arguments to the contrary,

C. There was evidence to support the jury’s finding that Dr. Lim’s breach of the

standard of care was a proximate cause of Mr. Jefferies’ death

Only on the rarest occasion should the circuit court determine the issue of proximate

cause as a matter of law. Turner v. Medical University of South Carolina, 430 S.C. at 587, 846

S.E.2d at 10; Bailey v. Segars, 346 S.C. 359, 367, 550 S.E.2d 910, 914 (Ct. App. 2001)

3 Dr. Lim admitted that the discharge summary had “significant errors,” failed to list
Heparin and mistakenly said Mr, Jefferies was ambulatory at discharge. (Tt. p. 422, 11. 3-20).
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(“Ordinarily, the question of proximate cause is one of fact for the jury. The trial court’s sole
function regarding the issue is to determine whether particular conclusions are the only
reasonable inferences that can be drawn from the evidence. Only in rare or exceptional cases may
the issue of proximate cause be decided as a matter of law.”),

Once again, as set forth above, Dr. Erb testified that the deviations from the standard of
care in this case led to Mr. Jefferies” death. This testimony was sufficient to submit this case to
the jury. The Court should reject Dr. Lim’s contention that there was no evidence of proximate
cause in this case and should affirm the trial court’s denial of INOV on this ground,

D. There Was Evidence to Support the Jury’s Finding That Dr, Lim Was

Grossly Negligent ‘

Dr. Lim contends the trial coutt erred in upholding the jury’s finding of gross negligence
because there was no evidence Dr. Lim “consciously” failed to do something it was incumbent
upon him to do. (Lim App. Br. pp. 29-31). He contends he “did not make a conscious choice to
withhold critical information from Dr. Ezman and Peachtree.” (Lim App. Br. p. 31). Dr. Lim
attempts to steer this Court into conflating “gross negligence” with “recklessness.” The Court
should reject Dr. Lim’s argument as it does not reflect the law of South Carolina.

The South Carolina Noneconomic Damages Award Act of 2005 (Damages Act) places
limits on noneconomié damages in medical malpractice actions, Pratt v. Amisub of SC, Inc., 445
S.C. 199, 912 S.E.2d 268 (Ct. App. 2025), The Damages Act provides:

(C) In an action on a medical malpractice claim when final judgment is rendered

against more than one health care institution, or more than one health care

provider, or any combination thereof, the limit of civil liability for noneconomic

damages for each health care institution and each health care provider is limited to
an amount not to exceed three hundred fifty thousand dollars for each claimant,
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and the limit of civil liability for noneconomic damages for all health care
institutions and health care providers is limited to an amount not to exceed one
million fifty thousand dollars for each claimant, except as provided in subsection

(E).

(E) The limitations for noneconomic damages rendered against any health care
provider or health care institution do not apply if the jury or court determines that
the defendant was grossly negligent, wilful, wanton, or reckless, and such conduct
was the proximate cause of the claimant’s noneconomic damages, or if the
defendant has engaged in fraud or misrepresentation related to the claim, or if the
defendant altered or destroyed medical records with the purpose of avoiding a
claim or liability to the claimant.

S.C. Code Ann. § 15-32-220 (C), (E) (2005 & Supp. 2024) (emphasis added). In this case, the
jury specifically found both Dr. Lim and Ms. Nicholas were grossly negligent with respect to
their care of Mr. Jefferies. (Verdict Form, p. 2, 4§ 4, 5).

As this Court has explained:

*“*Recklessness implies the doing of a negligent act knowingly’; it is a

‘conscious failure to exercise due care.”” Berberich v. Jack, 392 S.C. 278, 287,

709 S.E.2d 607, 612 (2011) (quoting Yaun v. Baldridge, 243 S.C. 414, 419, 134

S.E.2d 248, 251 (1964)). “[Tlhe terms ‘willful’ and ‘wanton’ when pled in a

negligence case are synonymous with ‘reckless,’” and import a greater degree of

culpability than mere negligence.” Id. at 288, 709 S.E.2d at 612 (quoting Marcum

v. Bowden, 372 S.C. 452, 458 n. 5, 643 S.E.2d 85, 88 n, 5 (2007)). Gross

negligence, a lesser culpability standard, is a “relative term” meaning “the absence

of care that is necessary under the circumstances” or “the failure to exercise slight

care.” Jinks v. Richland County, 355 8.C. 341, 345, 585 S.E.2d 281, 283 (2003).”
Pratt v. Amisub of SC, Inc., at 216,912 S.E.2d at 277-278. See F. Patrick [Hubbard and Robert L.
Felix, The South Carolina Law of Torts 65 (5th ed. 2023) (“Recklessness is defined in South
Carolina as conduct where the actor is in fact consciously aware that he or she is acting

negligently.”); Id. at 239 (““gross negligence’ ... has been defined as ‘the failure to exercise slight

care’™).
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In this case there was evidence from which the jury could find Dr. Lim failed to exefcise
even slight care in his treatment of Mr. Jefferies, As noted, Dr. Chris Erb was qualified wifhout
objection as an expert in pulmonary and critical .care medicine and internal medicine, including
venous thromboembolism (VTE) prophylaxis. (Tr. p. 133, L. 19 -p, 134, 1, 2; p. 152, 1. 18 - p.
153, 1. 7). He is board certified in each of those fields. (Tr. p. 134, L. 3 - p. 135, 1. 9). His practice
and teaching areas included VTE prophylaxis with patients recovering from orthpaedic surgery,
(Tr.p. 143,119 - p. 164, 1. 14; p. 226, 11. 11-15; p. 235, 11. 18-21). Dr, Erb testified both as to the
standard of care and, to a reasonable degree of medical certainty, how Dr, Lim and Ms. Nicholas
both breached the standard of care (Tr. p. 168, 1. 21 -p. 171,1. 9;p. 171,1. 23 - p. 172, 1. 3; p.
176,1. 14 - p. 177,1. 3; p. 178, 1. 25 -.p. 181, 1. 20; p. 184, 11. 4-25; p. 188, 11. 9-16; p. 201, i1, 4-9;
p. 227, 1. 1-5; p. 256, 1. 22 - p. 257, 1. 7; p. 257, 1. 15 - p. 258, 1. 11) directly causing Mr.
Jefferies’ death. (Tr. p. 185, 11. 1-11; p. 186, 1. 24 - p. 187, 1. 7; p. 245, 11, 15-25).

Dr. Lim’s other PA, Rebecca Lehman, testified regarding errors and omissions in Mr.
Jefferies records that were sent to Peachtree. (Tr. p. 339, 1. 11 - p. 340, 1. 2; p. 341, 1. 24 - p. 342,
1. 6). Dr. Lim agreed that the audit ti‘a.ii revealed he did not open Mr. Jefferies chart each day (in
fact, not much at all) and that he signed off on the records that contained those significant errors.
(Tr.p. 418,1. 14 - p. 423,1. 3; PL. Exh. 2). Ms, Lehman agreed that one of the most frequent
causes of medical etrors is communication errors. (Tr. p. 352, 1. 13-18).

The Trial Court gave the jury the following instructions:

The Plaintiffs are alleging that the Defendants were not only professionally
negligent by their failure to comply with the applicable standard of medical care

required in this case but that they were grossly negligent, wiliful, wanton, or
reckless in the exercise of their judgment and in providing care of their patient.
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The term negligence refers to carclessness and thoughtlessness. Gross
negligence is a higher degree of culpability than is mere negligence.

The term willful, wanton, and reckless are synonymous and i'efer to

conduct intentional and unreasonable or malicious, risking harm, with a conscious

indifference to the consequences.

Gross negligence is a relative term. It connotes a failure to exercise even a

slight degree of care. Gross negligence involves a conscious failure to exercise

reasonable and due care required under the circumstances.

Gross negligence is the intentional, conscious failure to do or not to do

that which the applicable standard of care requires the physician to do or to refrain

from doing when providing medical care and treatment to a patient.
(Tr. p. 575, 11, 1-21). As mentioned above, there were no objections. (Tr. p. 591, 11. 11-14).

The jury sent a note to the Court seeking to be instructed on gross negligence again. (Tr.
p. 595, 1. 5-9). The Court repeated the instruction previously given. (Tr. p. 595, 1. 15 - p. 596, 1.
9). Again, there was no objection. (Tr. p. 596, 1I. 11-13). These instructions were actually more
favorable to Dr. Lim than the law provides.

The statute itself draws a distinction between “gross negligence” and “recklessness,”
providing the noneconomic damages cap does not apply “if the jury or court determines that the
defendant was grossly negligent, wilful, wanton, or reckless....” (Emphasis added). See, e.g.,
Brewer v. Brewer, 242 S,C. 9, 14, 129 S.E.2d 736, 738 (1963) (“The word ‘o’ used in a statute,
is a disjunctive particle that marks an alternative. The word ‘or’ used in a statute imports choice
between two alternatives and as ordinarily used, means one or the other of two, but not both.”)
(citation omitted); State v. Middieton, 407 S.C. 312, 755 S.E.2d 432 (2014) (same, citing

Brewer).

There was evidence from which the jury could have found Dr. Lim and Ms. Nicholas
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failed to exercise even slight care in their treatment of Mr, Jefferies. Under the appropriate
standard of appellate review this Court should affirm the trial court’s denial of Dr, Lim’s motion

to apply the cap under the Damages Act.

IL The Circuit Court (Judge Cole) Exercised Appropriate Discretion in Denying Dr,
Lim’s Motion to Amend the Answer to Assert Independent, Intervening And/or
Superseding Causation

Standard of Review
A denial of a motion to amend a pleading pursuant to Rule 15, SCRCP, is within the

sound discretion of the circuit court. Oulla v. Valezques, 427 8.C. 428, 435, 831 S.E.2d 450, 453

(Ct. App. 2019), citing Sullivan v. Hawker Beechcraft Cor,b., 397 S.C. 143, 153, 723 S.E.2d 835,

840 (Ct. App. 2012) (holding a Rule 15 motion is subject to abuse of discretion review). Because

the motion is subject to the sound discretion of the'circuit coutt, it “will rarely be disturbed on

appeal. The [circuit court’s] finding will not be overturned without an abuse of discretion or

unless manifest injustice has occurred.” Oulla, supra, citing Sullivan, 397 S.C. at 153, 723

S.E.2d at 840 (quoting Berry v. McLeod, 328 SC 435, 450, 492 S.E.2d 794, 802 (Ct. App.

1997)). “An abuse of discretion occurs when the [circuit court]’s ruling is based upon an error of

law or, when based upon factual conclusions, is without evidentiary support.” Oulla, supra,

citing Fontaine v. Peifz, 291 S.C. 536, 538, 354 S.E.2d 565, 566 (1987),

Discussion
Dr. Lim contends the Circuit Court (Judge Cole) erred in denying his late-in-the-day

motion to amend the joint Answer to assert the defense of independent, superseding negligence
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of a third party (Dr, Ezman and Peachtree). (Lim App. Br. pp. 31-42). Dr. Lim asserts the denial
was simply and solely due to “timing of the motion” and this factor cannot sufficiently establish
prejudice. (Lim App. Br. p. 33). Dr. Lim contends Respondent had the burden to establish
prejudice from the proposed amendment nearly a month before trial and failed to do so,
particularly since Respondent had actually sued the third party, Dr. Ezman and Peachtree, and in
Dr. Lim’s estimation, did not need additional discovery. (Lim App. Br. pp. 33-34). Dr. Lim also
asserts the purported error was not harmless. The Court should not be persnaded by these
arguments,

The proposed amendment required “leave of court.” Rule 15(a), SCRCP (requiring leave
of court or written consent to amend a pleading after 30 days or after a responsive pleading is
served). Rule 15 provides further that “leave shall be freely given when justice so requires and
does not prejudice any other party.” Id. “The prejudice Rule 15 envisions is a lack of notice that
the new issue is going to be tried, and a lack of opportunity to refute it.” Duncan v CRS Sirrine
Engineers, 337 S.C. 537, 542, 524 S.E.2d 115, 117-118 (Ct. App. 1999) (emphasis added) (citing
Pool v. Pool, 329 S.C. 324, 328-9, 494 S.E.2d 820, 823 (1998) and Soil & Material Eng'rs, Inc.
v. Folly Assocs., 293 S.C. 498, 501, 361 S.E.2d 779, 781 (Ct. App. 1987).

This Court will reverse Judge Cole’s decision only for an abuse of discretion, which
means his decision was controlled by an error of law or lacked evidentiary support. Duncan v
CRS Sirrine Engineers, id. at 543, 524 S.E.2d at 118 (citing Soil & Material Eng’rs, Inc., at 501,
361 S.E.2d at 781 (“In considering potential prejudice to the opposing party, the court should
consider whether the opposing party has had the opportunity to prepare for the issue now being

raised formally.”).
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While delay alone in raising the issue will not ordinarily be a sufficient reason to deny an
amendment, Forrester v. Smith & Steele Builders, Inc., 295 S.C. 504, 369 S.E.2d 156 (Ct. App.
1988), delay up until just before trial after having knowledge for over four (4) years of the
potential defense, after discovery had closed, after dispositive motions had been ruled upon, and
on the eve of a day certain complex medical malpractice trial for which witnesses (including
experts and other professionals) must arrange their schedules justified denying the motion. Cf.
Foggie v. CSX Transp., 315 5.C. 17,431 S.E.2d 587 (1993) (affirming denial of a late-in-the-day
motion to amend because of the prejudice caused by delay resulting from the required
investigation into the new issue). Again, the case had been pending for over four (4) years,
discovery was complete pursuant to an amended scheduling order (the last of several entered in
the case), dispositive motions had been ruled upon, and it was only a few weeks till a day certain
trial at which both sides intended to present witnesses, including physicians and experts, who had
to arrange schedules. See James F. Flanagan, ef al., South Carolina Civil Procedure, Vol. 1, pp.
184-185 (4th Ed. 2020) (“Although there is no time limit for amendments with leave of court, the
closer they are to trial the more likely the court will find them prejudicial or that there was no
excuse for the delay in seeking the amendment.”). Compare South Carolina State Hwy. Dept. v.
Rural Land Co., 250 8.C, 12, 156 S.E.2d 333 (1967) (Supreme Court affirmed denial of
amendment that “substantially change[d] the issuesf’ and defense shortly before and during a day-
certain trial). It is not the case that Defendants were not aware of the availability of the defense

until the eve of trial — a major thrust of the opinions and testimony their witnesses, including
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their expert, Dr. Poletti, involved the alleged superseding liability of Dr. Ezman and Peachtree.!

Even so, the Defendants all responded in discovery that they did “not allege that any
person or entity caused or contributed to any of the Plaintiff’s injuries, losses, or damages at this
time.” (Exh. to Plaintiff’s Response to Motion to Alter or Amend filed 6/26/25, p. 2, 9 2). At no
time, even after filing their motion to amend, did they file an amended response to this discovery
request. Rule 26(c), SCRCP (the obligation to update interrogatories continues until the time of
trial); Rule 33(b), SCRCP (“The interrogatories shall be deemed to continue from the time of
service, until the time of trial of the action so that information sought, which comes to the
knowledge of a party, or his representative or attorney, after original answers to interrogatories
have been submitted, shall be promptly transmitted to the other party.”).

Furthermore, the issue raising this defense is not as simple or one-dimensional as all
Appellants, including Dr. Lim, present it to this Court. As this Court recently explained:

“The defendant’s negligence does not have to be the sole proximate cause

of the plaintiff’s injury; instead, the plaintiff must prove the defendant’s

negligence was at least one of the proximate causes of the injury.” Roddey v.

Wal-Mart Stores E., LP, 415 S.C. 580, 590, 784 S.E.2d 670, 676 (2016). “An

intervening force may be a superseding cause that relieves an actor from liability,

but for there to be relief from liability, the intervening cause must be one that

could not have been reasonably foreseen or anticipated.” Id. (emphasis added).

“In other words, the intervening negligence of a third party will not excuse the

first wrongdoer if such intervention ought to have been foreseen in the exercise of

due care.” Id. “In such case, the original negligence still remains active[ ] and a
contributing cause of the injury.” Id. (quoting Bishop v. S.C. Dep’t of Mental

“Dr. Lim’s argument that Respondent’s prior suit against Dr. Ezman and Peachtree gave
Respondent notice of the issue (Lim App. Br. p. 34) actually cuts against permitting the
amendment right before a day-certain trial in a case that was nearly four (4) years old. Surely, Dr.
Lim and his lawyers were also aware of the potential of this defense for the entirety of this case,
yet responded in discovery that they did not allege any other party was at fault and then waited
until discovery had closed, dispositive motions decided, and trial was imminent to attempt to
formally raise the affirmative defense.
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Health, 331 8.C. 79, 89, 502 S.E.2d 78, 83 (1998)).

Glenn v. 3M Company, 440 S.C. 34, 74, 890 S.E.2d 569, 590 (Ct. App. 2023), cert. denied Aug.
13, 2024). This means that justice would have actually required a lengthy postponement of the
day certain trial. See Rule 15(a) (“leave shall be freely given when justice so requires and does
not prejudice any other party”)(emphasis added). Respondent would have needed to explore not
only whether the negligence of Dr. Ezman and Peachtree was at Ieast a concurting proximate
cause (the basis for the suit against those defendants), Respondent would have had to have
reopened all discovery to explore the discrete issues pertaining to possible evidence CONA, Dr.
Lim, and/or Ms. Nicholas intended to present to establish that Dr. Ezman’s negligence not only
cut off their liability, but that Dr. Ezman’s “intervening” negligence was not reasonably
foreseeable or anticipated by any of them. This would not have been a simple matter of relying
on prior pleadings or discovery involving Dr. Ezman and Peachtree. Judge Cole recognized that
the attempted amendment would have fully reopened discovery and further pleading and, in his
discretion, he appropriately denied the late-in-day motion to amend.

Even so, an appellant must not only show error but prejudice flowing therefrom. See, e.g.,
Snyder’s Auto World, Inc. v. George Coleman Motor Co., 315 S.C. 183, 186, 434 S.E.2d 310,
312 (Ct. App. 1993) (stating an appellant is required to show both error and prejudice in order for
an appellate court to reverse a court’s ruling). As noted, all Defendants (especially Dr, Lim) tried
this case on the basis that any fault was not that of CONA or its employees, Dr. Lim and Ms.
Nicholas, but was the intervening fault of Dr. Ezman and Peachtree. The testimony the
Defendants presented, including by Defendants Dr. Lim and Ms. Nicholas and their expert, Dr.

Poletti, directed any fault at Dr. Ezman and Peachtree. (Tr. p. 222, 1. 20 - p. 224, 1. 24; p. 225, L.
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20-p.226,1. 5;p. 226, 1. 16 - p. 228, 1. 12; 228, 1. 17 - p. 230, 1. 13; p. 231, 1. 3 - p. 233, 1. 13; p.
242,11.2-5; p. 243,1. 5 - p. 246, 1. 24; p. 248, 1. 22 - p. 249, 1. 25; p. 254, 11, 17-23; p 255,11, 7-
14; p. 340, 1. 24 - p. 342, 1. 10; 344, 1. 17 - p. 345,1. 2; p. 352, 1. 24 - p. 353, 1. 17; p. 354, 11. 1-8;
p.387,1.21 -p. 388, 1. 4; p. 386, 1. 6-8; p. 399, 1. 18 - p. 400, 1. 2; p. 402, 1. 16 - p. 404, 1. 24; p.
404,1.6 - p. 410,1. 7; p. 471, 1. 4 - p. 478, 1. 15).

Furthermore, Defendants’ counsel used opening statement (Tx. p. 124, 1. 15 - p. 125, 1. 3)
and the majority of his closing argument to deflect blame for any negligence away from CONA
and its employees and onto Dr. Ezman and Peachtree. (Tr. p. 521, 1. 5 - p. 522, 2; p. 526, 11. 16-
21, p. 527,11, 3-8; p. 527,1. 23 - 528, 1. 11; p. 528,1. 20 - p. 529, 1. 7; p. 529, 1. 25 - p. 530, 1. 7; p.
531,11 1-6; p. 532, 1. 19 - p. 536, 1. 6; p. 536, 1.9 - p. 537, 1. 6; p. 537,1. 11 - p. 539, L. 8; p. 539,
1. 9-25; p. 540, 11. 11-19; p. 540, 1. 25 - p. 541, 1.13; p. 543, 1. 22 - p. 544, 1. 4; p. 546, 11. 18-24;
p. 547,1.16 - p. 548, 1. 7, p. 548, 1. 12-14). The jury heard all of this evidence and argument and
could have chosen to agree with the Defendants by exonerating CONA and its employees,
including Dr. Lim; it simply did not believe them or accept this view of the evidence.

Next, the trial court charged the jury regarding Respondent’s burden of proof, (Tt. p. 567,
l.8-p.568,1 17, p. 571, 11, 8-14; p. 572, 1. 2-15; p. 573, 1. 23 - p. 574, L. 3). This included the
burden of establishing Defendants’, breach of the standard of care (Tt. p. 571, 11. 8-14) and that
the Defendants’ negligence was a proximate cause of Respondent’s injuries. (Tr. p. 568, 11, E3;
17; p. 575, 1. 22 - p. 576, L. 19). The Court specifically charged:

Where the cause of an injury may be as reasonably attributed to an act or
cause for which the Defendants [are] not liable as to one for which the Defendants

* The Defendants even deflected fault onto the EMS crew that transported Mr. Jefferies to
Peachtree. (Tr. p. 250, 1. 17 - p. 253,1. 12; p. 254, 1. 24 - p. 255, 1. 6)
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242,11, 2-5; p. 243, 1. 5 - p. 246, 1. 24; p. 248, 1. 22 - p. 249, 1. 25; p. 254, 11. 17-23; p. 255, 11, 7-
14;p.340,1.24 - p. 342,1. 10; 344, 1. 17 - p. 345, 1. 2; p. 352, 1. 24 —-p. 353, 1. 17; p. 354, 11. 1-8;
p.387,1.21-p.388,1. 4; p. 386, 1. 6-8; p. 399, 1. 18 - p. 400, 1. 2; p. 402, 1. 16 - p. 404, 1. 24; p.
404,1. 6 - p. 410, 1. 7; p. 471, 1. 4 - p. 478, 1. 15).°

Furthermore, Defendants’ counsel used opening statement (Tr. p. 124,1, 15 - p. 125,1. 3)
and the majority of his closing argument to deflect blame for any negligence away from CONA
and its employees and onto Dr, Ezman and Peachtree. (Tr. p. 521, 1. 5 - p. 522, 2; p. 526, 11. 16-
21; p. 527,11 3-8; p. 527,1.23 - 528, 1. 11; p. 528,1. 20 - p. 529, 1. 7; p. 529, 1. 25 - p. 530, 1. 7; p.
531,11 1-6; p. 532,1. 19 - p. 536, 1. 6; p. 536,1. 9 - p. 537, 1. 6; p. 537, 1. 11 - p. 539, 1. 8; p. 539,
11. 9-25; p. 540, 11. 11-19; p. 540, 1. 25 - p. 541, 1. 13; p. 543, 1. 22 - p. 544, L. 4; p. 546, 11. 18-24;
p. 547,1. 16 - p. 548, 1. 7, p. 548, 1. 12-14). The jury heard all of this evidence and argument and
could have chosen to agree with the Defendants by exonerating CONA and its employees,
including Dr. Lim; it simply did not believe them or accept this view of the evidence.

Next, the trial court charged the jury regarding Respondent’s burden of proof. (Tr. p. 567,
1.8-p. 568,117, p. 571, 1. 8-14; p. 572, I1. 2-15; p. 573, 1. 23 - p. 574, 1. 3). This included the
burden of establishing Defendants’ breach of the standard of care (Tr. p. 571, 11. 8-14) and that
the Defendants’ negligence was a proximate cause of Respondent’s injuries. (Tr. p. 568, 11, 13-
17; p. 575,1. 22 - p. 576, 1. 19). The Court specifically charged:

Where the cause of an injury may be as reasonably attributed to an act or
cause for which the Defendants [are] not liable as to one for which the Defendants

* The Defendants even deflected fault onto the EMS crew that transported Mr. Jefferies to
Peachtree. (Tt. p. 250, 1. 17 - p. 253, 1. 12; p. 254, 1, 24 - p. 255, 1. 6)
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are liable, the Plaintiffs will have failed to establish that the injury was
proximately caused by the negligence of the Defendant.

It is only when the negligence or failing to conform to the applicable
standard of care of the Defendants, if any, proven on the part of the Defendants is
a proximate cause of any injury proven to have been sustained by the Plaintiffs
that the medical — that the Defendant medical doctor and his medical practice
would be held liable and that the Plaintiffs are entitled to a verdict against them,

(Tt. p. 576,1. 25 - p. 577, L. 11) (emphasis added). The Court also charged:
In determining the question of proximate causation or proximate cause,
you must distinguish between an intervening cause and a concurring cause. An
infervening cause succeeds or follows that which for convenience is called the

primary cause. Though, as we have seen, it is only the remote cause.

Concurring causes operate contemporaneously to produce the injury so
that it would not have happened in the absence of either,

If, by the exercise of reasonable foresight and diligence a concurring cause

should have been foreseen, liability for it attaches. However, the mere fact that

one of several concurring causes may not have been reasonably anticipated, is not

enough to shield from liability he who sets in motion the other for it is well settled

that the negligence complained of need not be the sole cause of the injury. It is

enough to show that it is a proximate concurting cause that is one that was so

efficient in causation that but for it, the injury would not have occurred.
(Tr. p. 578, 11. 8-25) (emphasis added).

The Court went on to instruct the jury in detail on what Plaintiff had to prove to establish
concurrent causation. (Tr. p. 579, 1. 1 - p. 580, L. 23),

In Iight of the Defendants’ presentation of evidence deflecting all fault to Dr. Ezman and
Peachiree (and the EMS crew) and their closing argument that CONA and its employees were
not at fault but Dr. Ezman and Peachtree were the liable parties, these jury instructions permitted

the jury to determine not only that Respondent failed to establish proximate cause, but that any

negligence by CONA and its employees, including Ms. Nicholas, was cut off by the conduct of
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Peachtree and its employees. That would have led to a verdict for the defense. However, this jury
rejected those claims and arguments as they were permitted to do.

Judge Cole did not abuse his discretion in denying Defendants’ motion to amend to raise
the defense of intervening and superseding negligénce on the eve of the day-certain trial. Even if

there was error, Dr. Lim has not demonstrated prejudice. This Court should affirm.

HI.  The Trial Court (Judge Knie) Used a Proper Verdict Form Without Objection
Standard of Review

This issue is governed by error preservation rules. On the merits, the issue is subject to an
abuse of discretion standard of review. See South Carolina Dept. of Transp. v. First Carolina
Corp. of SC, 372 S.C. 295, 300-301, 641 S.E.2d 903, 906 (2007) (“The trial judge has the
discretion to determine how a case is submitted to the jury... Rule 49, SCRCP, clearly allows the
court to use special verdicts in its discretion.”).

Discussion

Dr. Lim contends “[o]ver Defendants’ objection, the verdict form improperly listed
statutory beneficiary Michelle Hemphili and permitted the jury to award damages to her.” (Lim
App. Br. pp. 42-43). Dr. Lim asserts this was error and permitted a duplicative recovery to the
Estate of Albert Jefferies.” (Dr. Lim App. Br. p. 43). The record does not support that any
Defendant, including Dr. Lim, objected to the verdict form or that the jury awarded a

“duplicative recovery.”® This Court should not address this issue or be persuaded by Dr. Lim’s

¢ In several places in his Brief Dr. Lim claims that the Court used the verdict form over
his objection, but in none of those points in his Brief does he cite to any place in the Record
where that objection appears. (Lim App. Br. pp. 16, 42-43), The reason is, of course, because no
such objection occurred; in fact, his counsel affirmatively agreed to the verdict form as outlined
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argument that the verdict was improper. On the merits, the Court should affirm.

Earlier in the trial the Court indicated it had revised proposed verdict forms the parties
submitted. (Tr. p. 430, 11. 21-23). The Court provided a copy to each counsel for review of the
verdict form the Court proposed to use. (Tt. p. 431, 1. 22 - p. 432, 1. 4).

Prior to closing arguments the Court stated, “Let’s talk about the verdict form. I need té
put some things on the record. I had a conference yesterday afternoon with Counsel off the record
in the conference room on our hall. We met for maybe an hour, discussed the charges.” (Tr. p.
490, 11. 15-19) (emphasis added). The Court stated “I will be referring to the Plaintiffs plural as
opposed to singular.” (Tr. p. 491, 11. 4-5). The Court then described amendments to the jury
charges that resulted from that off-the-record conference as well as the stipulation by counsel for
all parties regarding CONA’s true identity. (Tr. p. 490, 1. 19 - p. 491, 1. 23). The following
exchange then took place:

THE COURT: Does that accurately reflect the charge conference?

MR. DAVIS (Dr. Lim’s counsel): From our perspective and short memory, yes,
ma’am.

(Tr. p. 491, L. 24 - p. 492, 1. 2). The following colloquy then took place:
THE COURT: * * * With regard to the verdict form, we had some back and forth,

I had proposed verdict forms from Counsel, which I sincerely appreciate. Does the
current verdict form reflect what we ended up with?

below. Even accepting that objections may have occurred during a conference in chambers or
otherwise off the record, an off-the-record objection is insufficient to present the issue to this
Court. York v. Conway Ford, Inc., 325 8.C. 170, 480 S.E.2d 726 (1997) (an objection made
during an off-the-record conference which is not made part of the record does not preserve the
question for appellate review); Mains v. K Mart Corp., 297 S.C. 142, 375 S.E.2d 311 (Ct. App.
1988) (it is incumbent upon parties to state grounds on the record in order to lay a foundation for
appellate review).
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MR. DAVIS (Counsel for Dr. Lim): It does from our perspective, Your Honor.
(Tt. p. 492, IL. 10-15) (emphasis added). Thus, Dr. Lim’s counsel not only failed to raise any
objection to the verdict form the Court used, Dr. Lim’s counsel affirmatively agreed with the
Court that the verdict form used was what all parties “ended up with,” that is, agreed to use.

The Court later described the verdict form during the jury instructions. (Tr. p. 588, 1, 22 -
p. 590, 1. 16). The Court also instructed the jury that if it found liability it was to return separate
verdicts for Ms. Allen and Ms. Hemphill, (Tr. p. 589, 1. 22 - p. 590, 1. 2). Once the jury exited the
courtroom the Court asked for “any objections to the charge by Counsel?” (Tr., p. 591, 1l 11-12).
Counsel for Dr. Lim stated “No, Your Honor.” (Tr. p. 591, 1. 14).

The Court then stated:

Thank you. I have the verdict form. I’'m happy for y'all to look at it before it goes

back. It’s the same one that’s been circulated.... If y’all have reviewed it, find it

acceptable.
(fr. p. 591, 1. 15-19). Counsel for Dr. Lim stated “It is, Your Honor.” (Tr. p. 591, . 20).” Thus,
any objection Dr. Lim may have had to the verdict form (although the record reveals none) was
finally put to bed at that point, if not before. See Rule 51, SCRCP (“No party may assign as etror

the giving or the failure to give an instruction unless he objects thereto before the jury retires to

consider its verdict, stating distinctly the matter to which he objects and the grounds for his

7 Assuming Dr. Lim’s Counsel did object (and the Record does not demonstrate that he
did), the Record does not contain a proffer of a competing verdict form from Dr. Lim’s counsel.
Cf. Carson v. South Carolina Dept. of Nat'l Resources, 371 S.C. 114, 638 S.E.2d 45 (2002) (a
proffer permits an appellate court to assess prejudice from any alleged error). Dr. Lim contends
in his Brief that he submitted a proposed vetdict form and designates its inclusion in the Record
(Dr. Lim App. Brief p. 16), but it was not proffered nor should it be part of the Record on
Appeal. Rule 210(c), SCACR (“The Record shall not, however, include matter which was not
presented to the lower court or tribunal.”).
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objection.”).

The jury returned its verdict responding to the special interrogatories on the agreed-upon
verdict form, including an award of damages of $3,000,000.00 for Ms. Allen and a separate
award of $3,000,000.00 in damages for Ms. Hemphill. (Tr. p. 598, 1. 13-15). The Court
confirmed the verdict with the jurors, (Tr. p. 597, 1. 21 : p. 598, 1. 25). The Court then asked all
counsel, including counsel for Dr. Lim, “[i]s there anything else of the jury at this time?” and
counsel for Dr. Lim responded “No, ma’am.” (Tr. p. 599, L. 3-5).

One primary purpose of issue preservation rules is to “give the trial court a fair
opportunity to rale.” Atl. Coast Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730
S.E.2d 282, 285 (2012) (quoting Queen s Grant II Horizontal Prop. Regime v. Greenwood Dev.
Corp., 368 8.C. 342, 373, 628 8.E.2d 902, 919 (Ct. App. 2006)). A trial court’s opportunity to
rule necessarily includes both parties being aware of the nature of the objection such that they
may present their best arguments addressing that objection. This then serves another purpose of
our rules — “meaningful appellate review.” Id. (quoting Queen’s Grant II Horizontal Prop.
Regime, 368 S.C. at 373, 628 S.E.2d at 919). See, also, Staubes v. City of Folly Beach, 339 8.C.
406, 412, 529 S.E.2d 543, 546 (2000) (error preservation requirements are intended to enable the
lower court to rule properly after it has considered all relevant facts, law, and arguments),

The trial court’s decision to put both Ms. Allen and Ms. Hemphill on the verdict form for
separate verdicts was correct. Even so, the time for Dr, Lim to raise any issue with the verdict
form was prior to the verdict, or at the latest while the jury was still assembled after the verdict.
That would have allowed the trial court to resubmit a different verdict form to the jury, similar to

the “zero verdict” cases. Cf. Longshore v. Saber Sec. Servs., Inc., 365 S.C. 554, 619 S.E.2d 5 (Ct.
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App. 2005) (noting when a jury returns an improper “zero” verdict, the proper and most
consistent approach is to require, upon request, the trial court to re-submit the matter to the jury).
See, also, Erickson v. Jones St. Publishers, LLC, 368 S.C. 444, 476, 629 S.E.2d 653, 670 (2006)
(“[A] party may not complain on appeal of errm"()r object to a trial procedure which his own
conduct has induced.”).

Dr, Lim’s Counsel did not object and in fact Counsel agreed to the verdict form the Court
ultimately submitted, (Tr. p. 492, I1. 10-15; p. 591, 11, 15-20). If thete was a problem counsel had
an obligation to speak up before the verdict, or at the latest before the Court discharged the jury
See, e.g., Dykema v. Carolina Emergency Physicians, P.C., 348 8.C. 549, 554, 560 S.E.2d 894,
896 (2002) (“[Our supreme court] has repeatedly held that a party should not be permitted to sit
idly by while a verdict erroneous in form is being returned and witness its receipt without
objection and later, after the jury has been discharged, claim advantage of the etror, thus invited
by acquiescence.”). The Dykema Court cited the following: Washington v. Whitaker, 317 S.C.
108, 451 S.E.2d 894 (1995) (holding that party may not wait until JNOV to object to punitive
damage award as the Supreme Court does not recognize a “plain error” rule); Limehouse v.
Southern Ry., 216 S.C. 424, 58 S.E.2d 685 (1950) (where verdict is objectionable as to form,
party who desires to complain should call that fact to the Court’s attention when the verdict is
published; otherwise, the right to do so is waived); McAlister v. Thomas and Howard Co., 116
8.C. 319, 108 S.E. 94 (1921) (defect in the form of a verdict must be presented at the time it is
published, and failure to do so waives the right to raise that matter later); Bethea v. Western
Union Telegraph, 97 S.C. 385, 81 S.E. 675 (1914) (irregularity of jury verdict awarding punitive

but no actual damages must be called to the attention of the court at the earliest opportunity;
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otherwise it will be deemed to have been waived; waiting until jury separates and then urging
irregularity as ground for new trial is too late). This issue, therefore, is not preserved for appellate
review.,

On the merits, there was no error. Putting both persons on the verdict form resolved
tension between the wrongful death statute and the Damages Act. The wrongful death statute
ptovides “Every such action shall be brought by or in the name of the executor or administrator
of such person.” S.C. Code Ann. § 15-51-20 (Supp. 2025). The Damages Act provides
limitations on damages “for each claimant, regardless of the number of separate causes of action
on which the claim is based, except as provided in subsection (E).” S.C. Code Ann. §
15-32-220(A)-(C) (2005 & Supp. 2025) (emphasis added). Section 15-32-220 (E) is the “grossly
negligent” exception to the statutory cap. So while the caption complies with the wrongful death
statute, the verdict form that all parties agreed for the Court to submit to the jury permitted the
jury to allocate the “each claimant” portion of the damages as contemplated by the Damages Act,
which harmonized the two statutes. See, e.g., Machin v. Carus Corp., 419 S.C. 527, 799 S.E.2d
468 (2017) (noting the court has an obligation to harmonize statutory schemes whenever such a
construction is consistent with legislative intent; Supreme Court harmonized the Workers’
Compensation Act with the Uniform Contribution Among Tortfeasors Act); Porter v. South
Carolina Pub. Serv. Comm’n, 327 S.C. 220, 224 n. 3, 489 S.E.2d 467, 469 n. 3 (1997) (“Where
two statutes can be reconciled and are susceptible of a construction that will render both
operative without doing violence to either, it is the duty of the court to so construe them.”),
Accordingly, even if this issue was preserved for review (and it is not), the Trial Court’s decision

was correct.
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Additionally, Rule 49 of the Rules of Civil Procedure provides:

The court may require a jury to return only a special verdict in the form of
a special written finding upon each issue of fact. In that event the court may
submit to the jury written questions susceptible of categorical or other brief
answer or may submit written forms of the several special findings which might
properly be made under the pleadings and evidence; or it may use such other
method of submitting the issues and requiring the written findings thereon as it
deems most appropriate.

Rule 49(a), SCRCP. This Rule permitted the trial court the discretion to submit this
apportionment to each claimant to the jury for its resolution in compliance with the Damages
Act. South Carolina Dept. of Transp. v. First Carolina Corp. of SC. And again, not only did Dr,
Lim not object, his counsel affirmatively agreed to the procedure and use of the verdict form.

Dr, Lim cites to four cases which are meaningfuily distinct from this case. For instance,
Ballard v. Ballard, 314 S.C. 40, 443 8.E.2d 802 (1994) (Lim Br, pp. 44-45), the narrow issue in
the case involved the operation of another portion of the wrongful death statute, Section 15-51-
40, which currently provides:

In every such action the jury may give damages ... as they may think
proportioned to the injury resulting from the death to the parties respectively for
whom and for whose benefit such action shall be brought. The amount so
recovered shall be divided among the before-mentioned parties in those shares as
they would have been entitled to if the deceased had died intestate and the amount
recovered had been personal assets of his or her estate....

S8.C. Code Ann. § 15-51-40 (Supp. 2025). The Supreme Court construed the statute:

to allow a total recovery equal to those damages proved to have been sustained by
the statutory beneficiaries in a wrongful death action; the distribution of the
damages among the statutory beneficiaries, however, is controlled strictly by the
share each would take as an heir in intestacy regardless of the proportion of the
damages suffered by each.,

Ballard, at 42, 443 S.E.2d at 803. Nothing in Ballard prevented the Court, pursuant to Rule 49,
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from using the agreed-upon verdict form in this case.

Dr. Lim cites to Branham v. Ford Motor Co., 390 S.C. 203, 701 S.E.2d 5 (2010) as
“consistent” with its arguments. (Lim Br. p. 45). But the issue in Branham was an interrogatory
that required the jury to apportion fault among defendants under the then-existing rules for
comparative fault and joint and several liability, which was improper. Dr. Lim admits Branham
is not “dispositive™ of this issue but contends the analysis is “relevant and analogous” (Lim Br. p.
45), but of course there the defendant, Ford, objected on the record. Furthermore, the Court
stated “[wlhether Ford was prejudiced by the improper verdict form is speculation, but we
address the issue in light of the remand for a new trial (on a different issue).” Branham, at 235,
701 S.E.2d at 22. Branham does not advance Dr. Lim’s claim that the Trial Court should not
have used the verdict form her counsel agreed for the Court to use.

Dr. Lim next cites to Hern v. Safeco Ins. Co., 125 P.3d 597 (Mont. 2005} as “instructive.”
(Lim App. Br. pp. 46-47). The case, however, is meaningfully distinct and of questionable
continued efficacy and does not aid Dr. Lim’s argument,

Hern involved members of a class action who brought claims arising out of Safeco’s
wrongful denial of stacking UM coverage; the underlying case involved the death of Becky Hern,
The underlying case involved both wrongful death and survival claims brought by Becky’s
mother, Ardell Hern, as Becky’s personal representative. The trial court had submitted a verdict
form to the jury that apportioned damages between the two claims and then permitted the jury to
further apportion the wrongful death damages between the decedent’s two wrongful death
beneficiaries, Ardell and Becky’s father, Robert.

The Supreme Court of Montana first adopted a cause of action for parents to recover for
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loss of consortium related to the death of their adult child. Hern, 125 P.3d at 608. The Montana
Court then noted that under Montana law, the estate’s personal representative is authorized to
bring the wrongful death action under Montana’s Wrongful Death Act, The Court stated:

This statute and its predecessor have been interpreted to mean that only one

wrongful death action arising out of a wrongful death may be brought and the

decedent’s personal representative is the only person who may bring such an

action. The personal representative holds the proceeds of any damage award for

the heirs of the decedent and the award does not become part of the decedent’s

estate.

Hern, 125 P.2d at 606. The Court added:
In the case before us, Robert was not the personal representative of

Becky’s estate and, thercfore, it was error for the District Court to instruct the jury

that it could award damages of any kind to Robett personally, in the wrongful

death claim. Therefore, we vacate the $500,000.00 awarded to Robert as part of

the wrongful death claim, $300,000.00 of which was for grief, sorry, and mental

anguish, and $200,000.00 for loss of consortium,

Id. The Court also removed an award to Ardell for parental loss of consortium based on the
evidence. It therefore found it did not need to specifically address Safeco’s claim that the trial
court abused its discretion in using the special verdict form. Id., at 609.

Importantly, the Court in Hern did not have a second statutory scheme to consider similar
to the Damages Act in South Carolina. Furthermore, in Hern, the defendant Safeco challenged on
the record at frial the use of the special verdict form to permit Robert to pursue a separate claim
for loss of consortium. The primary challenge was that Montana did not recognize such a claim,
and the Court used its analysis of the claim against the backdrop of the wrongful death statute to
remove Robert’s separate claims from the verdict form.

In this case, only Ms. Allen brought the claims under the wrongful death statute.

However, unlike Montana, South Carolina has the Damages Act which provides a cap for each
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claimant. The trial court, with the agreement of all counsel (including counsel for Dr. Lim),
permitted the jury to determine what portion of the damages belonged to each claimant pursuant
to Rule 49. There was only one awatd for wrongful death — $6,000,000.00 — which the parties
agreed the jury could decide how to divide.® Hern is, therefore, distinct from this case in very
meaningful ways.

Dr. Lim next cites to Castillo v. Exclusive Builders, Inc., 733 N.W.2d 62 (Mich. App.
2007) (Lim App. Br. p. 47), but that case also does not advance Dr. Lim’s position. In Castillo,
the narrow issue was whether the trial court could order a decedent’s wife, who was the personal
representative of his estate, to individually pay sanctions under Michigan’s offer of judgment
statute where a jury brought back a defense verdict. The Wife had pled that she brought the case
“individually and as personal representative” of her husband’s estate. The Michigan Court of
Appeals noted that the wrongful death statute requires the action be “brought by, and in the name
of, the personal representative of the estate of the deceased.” Castillo, 733 N.W.2d at 65. The

Court stated:

* * ¥ Therefore, plaintiff could not state a claim under the wrongful death

® The Court should logically reconcile and construe the verdict in this case as a
$6,000,000.00 verdict that the jury allocated to each claimant under the Damages Act as they
were instructed to do without objection. See Orangeburg Sausage Co. v. Cincinnati Ins. Co., 316
S.C. 331, 344-345, 450 S.E.2d 66, 74 (Ct. App. 1994), cert. denied May 9, 1995 (“It is the duty
of the court to sustain a verdict when a logical reason for reconciling the verdict can be found.
Rhodes v. Winn-Dixie Greenville, Inc., 249 S.C. 526, 155 S.E.2d 308 (1967); Haskins v.
Fairfield Elec. Co-op., 283 S.C. 229, 321 S.E.2d 185 (Ct. App. 1984), overruled in part other
grounds, O’Neal v. Bowles, 314 8.C. 525,431 S.E.2d 555 (1993). See also New York Carpet
World v. Houston, 292 S.C. 101, 354 S.E.2d 924 (Ct. App. 1987) (a jury’s verdict should be
affirmed if it is possible to do so and carry into effect the jury’s clear intention; it is the Court of
Appeals’s duty to uphold jury verdicts if they can be logically reconciled)”).
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act in her individual capacity as a matter of law. Accordingly, no individual claim

was submitted to the jury; the verdict form lists only damages recoverable by a

personal representative under the act. Thus, while plaintiff improperly filed the

complaint individually and as the personal representative of her husband’s estate,

no individual claim, beyond that presented by the estate, was pleaded or pursued

at trial. Moreover, defendant’s defense at trial consisted entirely of disputing

plaintiff’s wrongful death claim. Therefore, because there is no evidence that

defendant’s attorney fees were causally linked in any way to plaintiff’s poorly

captioned complaint, and thus no indication that defendant incurred any fees

necessitated by plaintiff’s rejection of the offer of judgment in her individual

capacity, the trial court erred in ordering plaintiff to pay attorney fees jointly with

plaintiff’s husband’s estate.

Id. (emphasis added). Placed back into context, then, the quoted language amplifies that only
those damages available to a personal representative under a wrongful death claim were
submitted to the jury (as they were in this case) so that the individual was not liable to pay in
response to the defense’s offer of judgment. That is the narrow holding of this case.

In this case, the Court charged the jury, “[t|he Personal Representative has a right to
recover compensatory damages for wrongful death.” (Tr. p. 581, 1. 16-18). The Court then
outlined the elements of damages available under a wrongful death claim. (Tr. p. 581, . 23 - p.
587, L 6). These were correct statements of the law regarding wrongful death recovery. Even so,
as noted above, Dr, Lim did not object to the jury instructions. Thus, as was the case in Carillo,
the jury considered only those claims and elements of damages in support of the wrongful death
claim brought by Ms. Allen as Mr. Jefferies’ personal representative, and nothing more,

The Michigan Court in Castillo also was dealing only with a claim by the defense for an
award of costs and fees against the party in her individual capacity, not as personal

representative. There is no indication that any party had objected to the manner in which the case

was submitted to the jury or that the Michigan Court had to reconcile a separate statute like the
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Damages Act under South Carolina law. Plucking this one sentence from Castiélo, then, grossly
overstates both the holding and usefulness of that opinion.

The Court should hold this issue is not preserved for appellate review. If the Court
addresses the merits of the issue, the Court should hold that the trial court properly exercised its
discretion pursuant to Rule 49 in permitting the jury to award separate damages “for each
claimant” under the statutory cap statute.
1IV.  The Trial Court (Judge Knie) Correctly Assessed Pre-judgment Interest Against

CONA, PA '

Standard of Review

This issue is also guided by error preservation principles. If the issue on appeal had been
construction of Rule 68, SCRCP, or an agreement accepting an offer of judgment (a contract),
the scope of review would involve a question of law that this Court would review de novo. Wells
v. Vetech, LLC, 437 S.C. 428, 879 S.E.2d 6 (Ct. Aﬁp. 2022). However, in this case, the issue is
whether the offer of judgment directed at Dr. Lim and his employer, misnamed CONA ASC,
LLC, was actually an offer to CONA PA; insofar as the issue is not waived that question involves
either an abuse of discretion in correcting the caption, Sentell v. Southern Ry. Co., 67 S.C. 229,
45 S.E. 155 (1903), or any evidence with regard to the factual issue of the true target of the offer
of judgment. Cf. S.C. Code Ann. § 14-3-330 (2015) (appellate court “shall have appellate
jurisdiction for correction of errors of law in law cases”); Liberty Builders, Inc. v. Horton, 336
S.C. 658, 521 S.E.2d 749 (Ct. App. 1999) (appellate court will give deference to factual findings
of trial court in response to motions preliminary to trial; although not controlling the same

principle should apply in this case).
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Discussion

Dr. Lim contends that even though the caption in this case was changed to reflect that
CONA, PA was the correct defendant, Respondent never directed the offer of judgment to
“CONA PA” but instead directed it to “CONA ASC, LLC,” and “the Offer of Judgment says
what it says, and cannot be edited in retroactive fashion by the circuit court nor was it.” (Lim
App. Br. p. 48). Dr. Lim continues this construct by claiming that because it was a “joint offer,”
and it is invalid as against CONA, PA, “it is also necessarily invalid as to Dr, Lim and PA
Nicholas.” ({d.). The Court should not be drawn into this false narrative based upon perjured
evidence: CONA, PA, was Dr. Lim’s employer (Lim Dep. p. 7, 11. 22-24), was sued in that |
capacity, answered the complaint in that name, and the lawyer representing both Dr, Lim and
CONA, PA, consented to the Rule 15 amendment to correct the caption, which related back to
the initial filing of the complaint. Rule 15(c), SCRCP (an amendment changing a party against
whom a claim is asserted relates back if the new party had notice of the institution of the action
and “knew, or should have known, that, but for a mistake concerning the identity of the proper
party, the action would have been brought against them.”).

Rule 68 providels:

Any party in a civil action .., may file, no later than twenty days before the

trial date, a written offer of judgment signed by the offeror or his attorney,

directed to the opposing party, offering to take judgment in the offeror’s favor, or

to allow judgment to be taken against the offeror for a sum stated thetein, or to the

effect specified in the offer.
Rule 68(a). Respondent provided the timely offer of judgment to counsel for all Defendants,

including CONA, PA, pursuant to this provision.

Rule 68 provides further:
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If an offer of judgment is not accepted and the offeror obtains a verdict or

determination at least as favorable as the rejected offer, the offeror shall recover

from the offeree: ... (2) if the offeror is a plaintiff, eight percent interest computed

on the amount of the verdict or award from the date of the offer to the entry of

judgment ....
Rule 68(b). Similarly, Section 15-35-400(B) states:

If an offer of judgment is not accepted and the offeror obtains a verdict or

determination at least as favorable as the rejected offer, the offeror shall be

allowed to recover from the offeree: ... (2) if the offeror is a plaintiff, eight percent

interest computed on the amount of the verdict or award from the date of the

offer....
S.C. Code Ann. § 15-35-400(B) (Supp. 2020). Both Rule 68 and Section 15-35-400(B) provide
that Respondent was entitled to eight (8) percent interest on the entire amount of verdict,
Garrison v. Target Corp., 435 S.C. 566, 869 S.E.2d 797 (2022). There is no dispute that the
verdict was at least as favorable as the offer of judgment in this case, which was $500,000.00,

This issue depends upon whether this Court accepts CONA, PA’s contrived and false
argument, continued by Dr. Lim in his Brief, that CONA, PA was never a party to this litigation,
and was even unaware of its existence. To accept these arguments would have required the trial
court (and this Court on appeal) to suspend reality, ignore the record, and accept the false
statements by each of the affiants CONA, PA, proffered as truthful even though, as Judge Knie
found, they were not supported by, and were in fact in opposition to, the actual record. Compare
Prevatte v. Prevatte, 297 S.C. 345,352,377 S.E.2d 114, 118 (Ct. App. 1989) (Sanders, CJ)
(“The trial judge, not having been born yesterday, was fully convinced that Mr. Prevatte had
committed adultery. So are we.”).

Furthermore, this precise issue (that the Offer of Judgment was defective because it was

aimed at CONA ASC, LLC and not CONA, PA) was not made below and was certainly not ruled
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upon by Judge Knie. In her order granting pre-judgment interest, Judge Knie stated:
Defendants do not contest that the Offer of Judgment was made and

rejected, nor the calculations made by Plaintiff. Defendants, as outlined in their

motions below, contest the verdict as being excessive and not supported by the

evidence.
(Order of July 28, 2025, p. 3). None of the Defendants, including Dr, Lim, challenged this
finding by motion to alter or amend pursuant to Rules 52(a) and 59(e), SCRCP, or revision
pursuant to Rule 54(b), SCRCP. And none of them claimed that the Offer of Judgment was
defective as to any of them, much less as to them all, for this reason. This issue is not preserved
for this Court’s review. See, e.g., Staubes v. City of Folly Beach, 339 S.C. 406, 412, 529 S.E.2d
543, 546 (2000) (“It is well-settled that an issue cannot be raised for the first time on appeal but
must have been raised to and ruled upon by the trial court to be preserved for appellate review.”);
Id. (“Without an initial ruling by the trial court, a reviewing court simply would not be able to
evaluate whether the trial court committed error.”). Even if it is, the record belies the argument.

The trial court’s decision that CONA, PA, was the real party-defendant has evidentiary
suppott as set forth in Part I of the Respondent’s Brief to CONA, and Respondent incorporates
those arguments here. Rule 208(b)(6), SCACR. The Court should reject Dr. Lim’s arguments and

affirm the trial court’s order awarding pre-judgment interest against all Defendants under the

Offer of Judgment, and denying the motion for reconsideration of that order.
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CONCLUSION
For the reasons stated the Court should affirm the verdict and the circuit court orders in

this case and remit the matter to the circuit court for further proceedings.
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Discussion

This Brief addresses only CONA ASC, LLC’s appeal. CONA ASC, LLC (“ASC”) filed a
Brief to preserve all issues and defenses depending upon how this Court rules on the appeals by
Dr. Lim, Ms. Nicholas and CONA, PA. (ASC Br. p. 1). ASC accordingly joined, pursuant to
Rule 208(b)(6), SCACR, in each of the Briefs filed by the other Appellants, (ASC Br. p. 1).
Andrea Allen, as Personal Representative of the Estate of Albert Charles Jefferies (Respondent)
therefore adopts by reference all Counter-Statements of the Case, Counter-Statements of Facts,
and Arguments of each Brief of Respondent she filed in response to each Brief of Appellant filed
by Dr. Lim, Ms. Nicholas and CONA PA. Rule 208(b)(6).

Respondent agrees with ASC that “this appeal arises from a $6 million verdict on medical
malpractice claims related to post-operative care Chi Hun [Lim], M.D. and Megan Nicholas, P.A.
provided to the late Albert Charles Jefferies.” (ASC Br. p. 1). Respondent also agrees that the
jury awarded “$3 million each to Andrea Allen... and ... Michelle Hemphill, Jefferies other
daughter,” (ASC Br. p. 1), but points out that the jury’s apportionment of the $6,000,000 verdict
was not to Ms. Allen as PR; rather, the jury apportioned the entire award on a 50-50 basis to each
of Mr. Jefferies’ daughters, who are claimants under S.C. Code Ann. § 15-32-220 (Supp. 2025).

Respondent also agrees with ASC’s assertion that at “a post-trial hearing, all counsel told
the circuit court another entity — Carolina Orthopaedic and Neurosurgical Associates P.A. —
should be substituted for CONA ASC and held liable for the judgment.” (ASC Br. p. 1)
(emphasis added). This included counsel for Dr, Lim, Ms. Nicholas and CONA, PA.

Finally, Respondent agrees ASC is not a proper defendant but only because circuit court

corrected the caption to fix the misidentified, but real, defendant, CONA, P.A.

-1-






CONCLUSION
For the reasons stated in the Briefs responding to the Briefs of Appellants Dr. Lim, Ms.
Nicholas, and CONA, PA, the Court should affirm the verdict and the circuit court orders in this
case and remit the maiter to the circuit court for further proceedings. In doing so, the Court
should also affirm the ruling that ASC is not a true party against whom the judgment should

apply.

t.
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COUNTER-STATEMENT OF THE ISSUES ON APPEAL

L Did the Trial Court (Judge Knie) Correctly deny Defendant Nicholas’s Motion for INOV
because:

A. There was evidence of the requisite standard of care?

B. There was evidence to support the jury’s finding that Ms. Nicholas
breached the standard of care?

C. There was evidence to support the jury’s finding that Ms. Nicholas’s
breach of the standard of care was a proximate cause of Mr. Jefferies’

death?

D. ‘There was reasonable evidence to support the jury’s finding that Ms.
Nicholas was grossly negligent?

I1. Did the Trial Court (Judge Knie) use a proper verdict form without objection?
II.  Did the Circuit Court (Judge Cole) exercise appropriate discretion in denying Defendants’
motion to amend the Answer to assert independent, intervening and/or superseding

causation?
IV.  Did the Trial Court (Judge Knie) correctly assess pre-judgment interest against Ms,
Nicholas?
COUNTER-STATEMENT OF THE CASE'
On July 9, 2020, Andrea Allen (Respondent), as Personal Representative of the Estate of
Albert Charles Jefferies, brought a wrongful death and survival case arising out of medical
negligence against a number of medical professionals. (Complaint). Following two amendments

and settlements with some of the defendants, the case proceeded against Chi Hun Lim, M.D,, his

I Ms. Nicholas includes contested matters in her Statement of the Case. For instance, she
contends Defendants objected to the verdict form although the record does not support that
assertion. (Nicholas App. Br. p. 2). Accordingly, Respondent includes her own Statement of the
Case. See Rule 208(b)(2), SCACR (“If a respondent does not include his own statement of the
case, he shall be bound by the matters stated or alleged in appellant’s statement of the case.”).
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physician’s assistant Megan Nicholas, and an entity identified as Carolina Orthopaedic and
Neurosurgical Association ASC, LLC.? All Defendants denied liability and raised various
defenses.

Extensive discovery and dispositive motions proceeded over the next four (4) years. The
matter was scheduled for a day certain trial on June 2, 2025. On April 17, 2025, or about six (6)
weeks before trial, all Defendants moved to amend their answers to assert the affirmative defense
of independent, intervening and superseding negligence of Dr. Ezman, the physician at Peachtree
Centre (Peachtree), a managed care facility where the Defendants had discharged Mr. Jefferies
for post-surgical treatment. (Motion to Amend with Attachments).

On April 25, 2024, Respondent served an Offer of Judgment pursuant to Rule 68,
SCRCP, and S.C. Code Ann. § 15-35-400 (Supp. 2025) against all Defendants for $500,000.
(Offer of Judgment). Defendants rejected the offer.

Respondent opposed the motion to amend the Answer, contending Defendants, including
Ms. Nicholas, knew for over four (4) years that Respondent alleged negligence by Peachtree and
its employee, Dr. Ezman, but the Defendants failed to raise the defense in their Answer to the
Amended Complaint or at any time until just prior to trial. Respondent also pointed out that the
amendment would be contrary to Defendant’s un-supplemented responses to discovery denying
any other person had liability in this case. (Plaintiff’s Opposition filed May 5, 2025). Respondent

added that Defendants’ lone expert offered no opinions in his deposition about anything anyone

% The actual name of the Appellant is “Carolina Orthopaedic and Neurosurgical
Associates,” not “Carolina Orthopaedic and Neurological Associates.” Unfortunately, several of
the filings below as well as three of the Notices of Appeal contain the scrivener’s error, and this
Court adopted the erroneous name for its caption. For simplicity, Respondent refers to the entity
as CONA.. The Court may wish to correct this error for the caption in this Court.
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at Peachtree did wrong. (Jd.). On May 9, 2025, the circuit court (Judge Cole) denied Defendants’
motion. (Order of May 9, 2025).

The case was tried from June 2 through June 5, 2025. The jury returned a verdict of
$6,000.000, allotting $3,000,000 to Ms. Allen and $3,000,000 to Mr. Jefferies’ other daughter,
Ms. Hemphill. On June 16, 2025, Respondent moved for assessment of prejudgment interest
pursuant to Rule 68 and Section 15-35-400.

On June 17, 2025, all Defendants filed the following post-trial motions: (1) a joint motion
to alter or amend the judgment pursuant to Rule 59, SCRCP (for the first time, CONA raised an
issue over whether it was properly identified and asserted CONA ASC, LLC, was not liable for
the negligence of Dr. Lim or Ms, Nicholas; CONA requested the court clarify the judgment)
(Rule 59, SCRCP, Motion of June 17, 2025); (2) a motion for JNOV, contending Respondent
failed to prove the standard of care, a deviation from the standard of care and causation of
damages and that Respondent failed to establish gross negligence (INOV Motion of June 17,
2025); (3) a motion for new trial, raising for the first time an issue regarding the verdict form,
contending J udgé Cole erroneously denied the motion to amend, and seeking application of the
Thirteenth Juror Doctrine (Motion for New Trial/Thirteenth Juror of June 17, 2025); (4) a motion
for new trial/new trial nisi remittitur based upon the amount of the verdict (Motion for New
Trial/New Trial Nisi filed June 17, 2025); (5) a motion for setoff of amounts Respondents
recovered in settlements with other defendants (Motion for Setoff of June 17, 2025); and (6) a
motion to apply the statutory non-economic damages cap to the verdict, contending there was no
evidence to support the jury’s finding of gross negligence (Motion for Cap of June 17, 2025).

On June 26, 2025, Respondent filed separate responses to each motion. (Plaintiff’s
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Responses to Defendants’ Motion, all of June 26, 2025, with attachments). On July 1, 2025,
Defendants filed a Reply to Plaintiff’s Responses. (Defendants® Reply of July 1, 2025).

The Court held a hearing on July 2, 2025 on all pending motions. At the commencement
of the hearing counsel for all parties (including Ms. Nicholas) stipulated that the caption should
be amended to reflect that “CONA, PA,” and not “CONA ASC, LLC,” as the true defendant
against whom the verdict was rendered. (Order of July 3, 2025).

On July 14, 2025, through new counsel admitted pro hac vice, CONA, PA, filed a motion
to intervene pursuant to Rule 24(a), SCRCP, contending for the first time that it was a “non-
party” because everything was against CONA ASC, LLC, and not CONA, PA. (Motion to
Intervene of July 14, 2025). CONA also moved to set aside the order amending the caption to
correctly identify it as a party (which had been done through stipulation by CONA’s counsel).
(Rule 59, SCRCP, Motion of July 14, 2025). CONA attached affidavits from several employees,
including CONA physicians, in support of its motion. (Affidavit Exhibits filed July 14 and July
17, 2025).

On July 28, 2025, the Court entered an order denying all of Defendants’ post-trial
motions and granting Respondent’s motion for Pre-Judgment Interest. (Order of July 28, 2025).
The Court also applied the setoff with Respondent’s agreement.

On September 16, 2025, the Court entered an order denying CONA, PA’s motion to
intervene and motion to set aside the July 14, 2025 order. The Court specifically found the
affidavits were contrary to the record in the case. (Order of September 16, 2025).

These separate appeals follow. This Brief addresses only Ms. Nicholas’s appeal.






STANDARD OF REVIEW
The standard of appellate review for each issue Ms. Nicholas raises involves either an
“any evidence” standard or whether the trial court committed an abuse of discretion. £.g.,
Rickerson v. Karl, 412 S.C. 215, 219-220, 770 S.E.2d 767, 770 (Ct. App. 2015)(“An abuse of
discretion occurs when the trial court’s ruling is based on an error of law or, when grounded in
factual conclusions, is without evidentiary support.”). Accordingly, pursuant to Rule

208(b)(1XD), SCACR, Respondent includes a Standard of Review at the start of each argument.

FACTS
This is a medical malpractice case involving a jury finding of gross negligence by a
physician, Dr. Lim, and a physician’s assistant, Ms. Nicholas, that led to the death of
Respondent’s Decedent, Albert Charles Jefferies. This Brief is filed in response to the Brief of
Appellant filed by Ms. Nicholas.
Respondent adopts by reference the statement of the facts from her brief in response to

the Brief of Appellant filed by Dr, Lim, (Lim Resp. Br. pp. 6-7). Rule 208(b)(6).






ARGUMENTS
L The Trial Court (Judge Knie) Correctly Denied Ms. Nicholas’s Motion for JNOV
Standard of Review

The correct standard of appellate review of the denial of INOV is as follows: This Court
must consider the evidence in the light most favorable to Respondent and construe all reasonable
inferences and ambiguities in her favor. Cruce v. Berkeley County School Dist., 442 S.C. 1, 896
S.E.2d 765 (2024). The appellate court will reverse “only when there is no evidence to support
the ruling or when the ruling is governed by an error of law.” Garrison v. Target Corp., 435 S.C.
566, 576, 869 S.E.2d 797, 803 (2022) (emphasis added). “The motions should be denied when
either the evidence yields more than one inference or its inference is in doubt.” Id., cifing Gadson
ex rel. Gadson v. ECO Servs. of S.C., Inc., 374 S.C. 171, 176, 648 S.E.2d 585, 588 (2007).
“[N]either the trial court nor the appellate court has authority to decide credibility issues or to
resolve conflicts in the testimony or evidence.” Garrison, at 576, 869 at 803, citing Erickson v.
Jones St. Publishers, LLC, 368 S.C. 444, 463, 629 S.E.2d 653, 663 (2006).

Ms. Nicholas includes a number of cases in support of her attempt to have this Court
“dissect the record and perhaps conclude” that the evidence is most favorable to her. (Nicholas
App. Br. p. 16). Cruce, at 19, 896 S.E.2d at 774. Those cases are meaningfully distinct or are of
questionable force regarding the issues in this appeal. See Nelson v. Piggly Wiggly Central, Inc.,
390 S.C. 382, 701 S.E.2d 776 (Ct. App. 2010) (appeal from the entry of summary judgment for
defendant in a premises liability case; Court affirmed because plaintiff presented no evidence her
injuries resulted from any act by Piggly Wiggly that created a dangerous condition or that

demonstrated actual or constructive knowledge of a dangerous condition and a failure to remedy
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it); Richardson v. Piggly Wiggly Cent., Inc., 404 S.C. 231, 743 S.E.2d 858 (Ct. App. 2013)
(premises liability case where plaintiff slipped on wet sidewalk outside the store during a
rainstorm; plaintiff knew it was raining and the sidewalk was not covered and the Court held
merchant owed no duty of care related to the sidewalk); Allegro, Inc. v. Scully, 418 S.C. 24, 791
S.E.2d 140 (2016) (reversing the denial of INOV in a civil conspiracy case where plaintiff failed
to plead and prove “special damages” apart from the underlying tort; importantly, the rule upon
which this part of Allegro relied (requiring a plaintiff to plead and prove special damages in a
civil conspiracy case) was subsequently overturned in Paradis v. Charleston County School
Dist., 433 S.C. 532, 861 S.E.2d 774 (2021), and Allegro was abrogated further in Hail v. UBS
Financial Services, Inc., 435 S.C. 75, 866 S.E.2d 75 (2021) (abrogating Allegro insofar as it held
there was no implied covenant of good faith or fair dealing in at-will employment contracts)).
Insofar as Allegro, then, may support Ms. Nicholas’s position (and it does not), it has been
overruled.

Even so, to do what Ms. Nicholas requests, this Court would “have to ignore [its] duty
under the governing standard of review for INOV rulings....” Cruce, at 19, 896 S.E.2d at 774,
citing Curcio v. Caterpillar, 355 S.C. 316. 320, 585 S.E.2d 272, 274 (2003), The Court should
reject Ms. Nicholas’s invitation to apply an incorrect standard of appellate review to this issue.

Elements of Medical Malpractice Claim

As this Court recently observed, “Subsection 15-79-110(6) of the South Carolina Code
(Supp. 2019) defines medical malpractice as ‘doing that which the reasonably prudent health care
provider or health care institution would not do or not doing that which the reasonably prudent

health care provider or health care institution would do in the same or similar circumstances.””
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Turner v. Medical University of South Carolina, 430 S.C. 569, 583, 846 S.E.2d 1, 8 (Ct App.
2020). A plaintiff is required to prove the following facts by the preponderance of the evidence to
establish a cause of action for medical malpractice: (1) The presence of a doctor-patient
relationship between the parties; (2) Recognized and generally accepted standards, practices, and
procedures which are exercised by competent physicians in the same branch of medicine under
similar circumstances; (3) The medical or health professional’s negligence, deviating from
generally accepted standards, practices, and procedures; (4) Such negligence being a proximate
cause of the plaintiff's injury; and (5) An injury to the plaintiff. Brouwer v. Sisters of Charity
Providence Hosps., 409 8.C. 514, 521, 763 S.E.2d 200, 203 (2014); Turner v. Medical
University of South Carolina, at 583, 846 S.E.2d at 8.

There is no dispute that a doctor-patient relationship between Dr. Lim and Mr, Jefferies
existed (Lim Dep. p. 19, 11. 18-23) and that Mr. Jefferies suffered an injury. Ms. Nicholas
contends, however, Respondent “failed to prove one or more of the required elements of medical
malpractice claim,” namely the standard of care, a breach of the standard of care, and proximate
cause. Ms. Nicholas also contends Respondent failed to establish gross negligence, which avoids
the statutory damages cap. (Nicholas App. Br. pp. 18-19). The Court should reject Ms.

Nicholas’s arguments and affirm the trial court’s denial of JNOV.

A. There Was Evidence of the Requisite Standard of Care
Ms. Nicholas first contends there was no “adequate” evidence to establish the requisite
standard of care. (Nicholas App. Br. pp. 18). Ms. Nicholas contends Respondent “failed to

establish the standard of care as to a reasonably prudent orthopaedic spine surgeon and his






physician’s assistant practicing under the same or similar circumstances as here,” (Nicholas App.
Br. p. 18). Ms. Nicholas contends further that Respondent’s expert, Dr. Chris Erb, “failed to
opine as to the standard of care as it relates to orthopaedic surgery or the guidelines followed by
orthopaedic surgeons.” (Nicholas App. Br. p. 19). Ms. Nicholas asserts “[b]ecause Dr. Erb
testified only to the standard of care of a physician generally, but not specifically to an
orthopaedic spine surgeon and his physician’s assistant, his testimony failed to establish the
standard of care in the relevant field of medicine.” (Nicholas App. Br. p. 19).

Ms. Nicholas admits that Dr. Erb provided evidence of the standard of care for physicians
to communicate with one another, but then contends the only evidence was that Dr. Lim and Ms
Nicholas owed no duty to send the records to Peachtree. (Nicholas App. Br. p. 22). These
arguments seek for this Court to ignore the testimony and apply the wrong standard of appellate
review from the denial of a motion for INOV. Furthermore, the thrust of Ms. Nicholas’s
argument is that Dr, Erb was not sufficiently qualified to testify regarding the standard of care or
its breach. The Court should reject these arguments.

To begin with, the precise argument questioning Dr. Erb’s qualifications or that his
opinion was not specific to orthopaedic surgical care was not made during Ms. Nicholas’s
motion for directed verdict. Her counsel contended:

On behalf of the defense, we respectfully make a motion for directed verdict on

the issue of negligence. We don’t believe there is significant evidence, significant

evidence to give it to the jury on the issue of negligence. And we would ask for a

directed verdict on that.

(Tr. p. 307, 11, 13-18), At the close of all of the evidence Ms. Nicholas’s counsel stated, “[a]t this

time we would renew out motion at the close of plaintiff’s case for a directed verdict on both the






standard of care and upon the issue of gross negligence, incorporating the same arguments we
made earlier.” (Tt. p. 490, 11. 3-6). These broad statements make no argument regarding Dr. Erb’s
qualification to testify on the appropriate standard of care or that there was no evidence of a duty
to transmit records to Peachtree. It was not until Ms. Nicholas filed her Motion for INOV that
she contended that Dr, Erb’s testimony was not sufficient to permit the jury to consider the
applicable standard of care. (Motion for JNOV of 6/17/25, pp. 4-5). See Rule 50(b), SCRCP (a
motion for JNOV must be “in accordance with the party’s] motion for directed verdict”); RFT
Management Co., LLC v. Tinsley & Adams, LLP,399 S.C. 322, 331, 732 S.E.2d 166, 170-171
(2012) (a party making a directed verdict motion must state the specific grounds relied upon
therefore; moreover, only the grounds raised in the directed verdict motion may properly be
reasserted in a JNOV motion); James F. Flanagan, ef al., South Carolina Civil Procedure, Vol.
11, p. 588-589 (4th Ed. 2020) (“the INOV motion may only raise issues that were asserted in the
motion for a directed verdict at the conclusion of all of the evidence”; “the INOV is a renewal of
the motion made before the verdict”). The precise arguments that Dr. Erb’s testimony was
insufficient or that there was no evidence Ms. Nicholas owed a duty to send the full records to
Peachtree, therefore, are not appropriately preserved for appeal.

Even so, Dr. Erb was qualified without objection as an expert in internal medicine,
pulmonary medicine, and critical care medicine, including venous thromboembolism (VTE)
prophylaxis (a central issue in this case). (Tr. p. 133, L. 19 - p. 134, 1. 2; p. 152, 1. 18 - p. 153, 1,
7). He is board certified in each of those fields. (Tr. p. 134, L. 3 - p. 135, 1. 9). His practice and
teaching areas included VTE prophylaxis with patients recovering from orthopaedic surgery. (Tr.

p. 143,1.19 - p. 164, 1. 14; p. 226, 11. 11-15; p. 235, IL. 18-21). He testified that, based upon his

-10-






experience, education, and training, the standard of care for the duration of VTE prophylaxis is
the same for all specialties, including orthopaedic spine surgeons and physicians assistants. (Tr.
p. 138,11, 2-17; p. 139, 1. 10 - p. 140, 1. 18; p. 141, 11. 8-17; p. 141, 1. 18 - p. 143, 1. 6; p. 143,1. 17
-p. 144,1. 4, p. 144, 1. 5 - p. 145, 1. 5). This includes patients recovering from orthopaedic
surgery, and he has worked collaboratively with surgeons (including orthopaedic surgeons) his
entire career, (Tr. p. 145, 1. 6-21; p. 146, 11. 15-22; p. 226, 1. 11-15). Dr. Erb is part of the “PE
Response Team” at the University Medical School at Yale Medical School. (Tr. p. 136, 11. 5-9; p.
143, 11. 7-16).

Dr. Erb testified that with an orthopaedic patient, the question of when to initiate
chemical prophylaxis is a surgical decision. (Tr. p. 152, 1. 5-17). However, once initiated the
management of VTE prophylaxis, including its duration, was the same as any other patient at risk
for blood clots. (Tt. p. 152, 1. 5-17). The standard of care, which is the same for all specialties,
whether physician or physician’s assistant, is straightforward — once begun, VTE prophylaxis
must be continued until the risk is resolved. (Tr. p. 150, 1. 11 -p. 151, 1. 2; p. 151, 1. 12 - p. 152,
1, 4). In sum, Dr. Erb testified both as to the standard of care and, to a reasonable degree of
medical certainty, how both Dr. Lim and Ms. Nicholas breached the standard of care (Tr. p. 168,
L21-p. 170,19 p. 171,123 - p. 172,1. 3; p. 176, 1. 14 - p. 177,1. 3; p. 178, 1. 25 - p. 181, 1. 20;
p. 184, 11. 4-25; p. 188, 1L. 9-16; p. 201, 1l 4-9; p. 227, IL. 1-5; p. 256, 1. 22 - p. 257, 1. 7; p. 257, L.
15 - p. 258, 1. 11) directly causing Mr. Jefferies’ death. (Tr. p. 185, 1. 1-11; p. 186, 1. 24 - p. 187,
1. 7; p. 245, 11. 15-25). This included failing to send Mr. Jefferies’ complete medical records to
Peachtree. (Tr. p. 227, IL. 1-3).

Expert testimony need not come from a specialist in the same field as the defendant
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physician. See Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 253, 487 S.E.2d 596, 598
(1997) (“Defects in an expert witness’ education and experience go to the weight, rather than the
admissibility, of the expert’s testimony™); Creed v. City of Columbia, 310 S.C. 342, 345, 426
S.E.2d 785, 786 (1993) (“A physician is not incompetent to testify merely because he is not a
specialist in the particular branch of his profession involved.”). Regardless of the area in which
the prospective expert witness practices, the expert “must set forth the applicable standard of care
for the medical procedure under scrutiny and he must demonstrate to the court that he is familiar
with the standard of care.” David v. McLeod Reg'l Med. Cir.,367 S.C. 242,250,626 SE2d 1,5
(2006). See, e.g., Mizell v. Glover, 351 S.C. 392, 570 S.E.2d 176 (2002) (finding trial court
correctly allowed podiatrist to testify regarding treatment at pain center even though expert not
qualified himself to administer the treatment he recounted); Gooding (Supreme Court found trial
court erred in excluding testimony of EMT regarding intubation procedures and rendering
opinion regarding physician’s performance of the procedure); Walker v. AnMed Health, 446 S.C.
419, 919 S.E.2d 565 (Ct. App. 2025) (finding nurse qualified to render expert opinion regarding
basic care and work up of a patient in an emergency room even though the nurse was not a nurse
practitioner nor was he trained as one); Brown v. Carolina Emergency Physicians, PA, 348 S.C.
569, 560 S.E.2d 624 (Ct. App. 2001) (Court of Appeals found trial court abused its discretion in
excluding expert testimony by licensed psychologist regarding standard of care of emergency
room physician and the diagnosis and treatment of mental illness). “{A] medical practitioner’s
experience teaching in particular specialty and his professional interaction with practitioners in
that specialty are facts sufficient to support his qualification as an expert.” Lee v. Seuss, 318 S.C.

283, 285, 457 8.E.2d 344, 346 (1995). If there were defects in the amount or quality of Dr. Erb’s
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education and experience, those defects go to the weight of his testimony and not its
admissibility. Lee v. Seuss.

Dr. Erb provided sufficient evidence of the standards of care in this case. He testified
extensively regarding the standards for managing VTE prophylaxis as well as the requirement to
communicate fully regarding a patient’s care with subsequent medical providers. This included
reading from a list of opinions he brought with him during his deposition. (Tr. p. 256, 1. 22 - p.
258, 1. 11; Erb Dep. Exh. 1). This list included that a reasonable physician in a similar situation
would document the decision making process and communicate those decisions to colleagues
and future medical providers in the form of a medical note or verbal communication. (Tr. p. 236,
1. 24 - p. 257, 1. 3).

Ms. Nicholas cites to Botehlo v. Byccura, 282 5.C. 578, 320 S.E.2d 59 (Ct. App. 1984) as
“instructive.” (Nicholas App. Br. pp. 21). Botehlo, however, is distinct from this case in very
meaningful ways.

The primary issue in Botehlo was whether the decision by Dr. Bycura, a podiatrist, to
perform foot surgery rather than use conservative treatment violated the applicable standard of
care. Plaintiff proffered the expert testimony of Dr. Robert M. Scoville, an orthopaedic surgeon,
who also treated the Plaintiff. Dr. Scoville did not criticize Dr, Bycura’s surgery, and conceded
the conservative treatment Dr, Scoville recommended might not have alleviated Plaintiff’s foot
problem so that the surgery would have been necessary anyway. The issue on appeal was whether
Dr. Scoville, an orthopaedic surgeon, could testify as an expert regarding the standard of care to
be observed by a podiatrist.

The Court of Appeals noted that podiatry is a recognized profession in South Carolina
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and added:

[T]he podiatrist’s duty of care must be measured by the practices and
principles of the particular branch of the healing arts in which he is trained and
licensed. He is not bound to possess and exercise the degree of skill and learning
required of a physician or surgeon. When a patient chooses a practitioner of a
recognized branch of the healing professions, he elects to undergo the kind of care
and treatment common to that particular profession. He cannot afterward
complain that the care he received fell short of the standards in another profession.
For this reason, Botehlo had to present evidence on the standard of care required
of podiatrists, not physicians and surgeons.

Botehlo, 585, 320 S.E.2d at 64. The Court noted that “[t}he standards of education and licensure
for podiatrists are different from those of medical doctors.” Id., at 586, 320 S.E.2d at 64. The
Court held:

The circuit judge properly concluded Dr. Scoville was not an expert on the
standards of good podiatric practice. Dr. Scoville testified he does not have any
training in podiatry, is not licensed in podiatry, and has received no instruction in
the practice of podiatry. He was not familiar with any journals, periodicals, or
books written by podiatrists. He had never attended any seminars in podiatry. He
further testified that he is not familiar with the standards of professional care
generally observed by podiatrists, nor the standards of practice of members of the
American Academy of Ambulatory Foot Surgeons or the American College of
Podiatric Foot Surgeons. Dr. Scoville admitted he had never performed
ambulatory foot surgery and that he was not familiar with the surgical procedure
Bycura performed on Botehlo. He said he did not know if conservative
management was a generally accepted standard for podiatric practice. When asked
if he held himself out as an expert, Dr. Scoville answered: “No, not in podiatry.
No.”

Taking Dr. Scoville’s testimony in the light most favorable to Botehlo, as
we must in reviewing a summary judgment, it amounts to an assertion that Bycura
did not observe the standard of care Dr. Scoville, as an orthopaedic surgeon,
would have observed in deciding to perform surgery on Botehlo’s foot. Since the
material question was not the standard required of orthopaedic surgeons, but the
standard required of podiatrists, Dr. Scoville’s testimony created no genuine issue
of fact for trial. The circuit court was, therefore, correct in granting judgment as a
matter of law on the issue of Bycura’s failure to attempt conservative management
before performing surgery to alleviate Botehlo’s problem.
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Id, at 587, 320 S.E.2d at 65.

Unlike Dr. Scoville, Dr. Erb testified extensively about his education, training and
experience in VTE prophylaxis, including following orthopaedic surgery. Contrary to Ms.
Nicholas’s statement in her brief, the trial court correctly determined that Dr. Erb had the
requisite knowledge, experience, training and teaching experience to testify regarding the
applicable standards of care in this case. His opinions were, in fact, “tailored to the facts of this
case.”

Ms. Nicholas misstates the narrow holding of Bofehio and tries to use the holding to
require the very thing South Carolina appellate courts have rejected repeatedly requiring an
expert to come from the same field as the defendant doctor, as set forth above. The Court should
reject her overstatement of the holding of Botehlo.

Despite Ms. Nicholas’s arguments otherwise, there was testimony of the standard of care
for both VTE prophylaxis and communication of care among medical providers. The trial court
correctly denied Ms.Nicholas’s motion for INOV on this point and this Court should affirm.

B. There was evidence to support the jury’s finding that Ms, Nicholas breached

the standard of care

As discussed above, Dr. Erb’s testimony was sufficient to create an issue for the jury as to
whether Ms. Nicholas breached the applicable standard of care in her treatment of Mr. Jefferies.
Dr. Erb testified there was a failure by both Dr. Lim and Ms. Nicholas to communicate the
thought process in treatment and the treatment plan to Peachtree and Dr. Ezman. (Tr. p. 169, 1. 8
-p. 171,1.22; p. 178, 1. 25 - p. 181, 1. 20; p. 184, 1. 14-25). He also testified that had Dr. Lim

and Ms. Nicholas continued DVT prophylaxis it was more likely than not that Mr. Jefferies
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would not have suffered the fatal PE. (Tr. p. 168,1. 20 - p. 169, 1. 7; p. 171, 1. 23 - p. 173, L. 1; p.
176,1. 14 -p. 177,1. 3; p. 185, 11. 1-11; p. 186, 1. 24 - p. 187,1. 7).

Dr. Erb described the ways Dr. Lim and Ms. Nicholas could have met the standard of care
with regard to communication with Peachtree. They could have listed heparin as an active
medication in the records at transfer; they did not.” (Tr. p. 184, 1L, 10-25; p. 226, 1L. 16-21). They
could have ensured that current medical records showing Mr, Jefferies’ VTE prophylaxis
regimen at the time of discharge were sent to Peachtree; the records that were sent were grossly
incomplete. (Tr. p. 187, 1. 8 - p. 16; p. 201, 11, 7-9; p. 227, 1l. 1-5). They could have timely and
accurately completed a discharge summary; they did not. (Tr. p. 169, 1. 25 - p. 170, 1. 9). They
could have simply called Peachtree or Dr, Ezman to alert him that Mr. Jefferies was at risk for
blood clots and needed continued VTE prophylaxis; they did not. (Tr. p. 170, 1. 17-23). Dr. Etb
stated that by failing to take steps to ensure the need for continued VTE prophylaxis was
communicated to Peachtree and Dr, Ezman, it was reasonably foreseeable that the VTE
. prophylaxis would not be continued and Mr. Jefferies would be at risk for developing blood
clots. (Tr. p. 176,1. 14 - p. 177, 1. 3; p. 179, 1. 3 - p. 181, 1. 20). Dr. Erb opined that the deviations
by Dr. Lim and Ms, Nicholas from the standard of care resulted in Mr. Jefferies’ fatal embolism,
(Tr.p. 186,124 -p. 187, 1. 7).

The bulk of Ms. Nicholas’s argument under this heading is a recitation of the record in a
light most favorable to her and Dr. Lim. (Nicholas Br. pp. 21-24). Once again she seeks to entice

this Court to ignore its limited scope of appellate review, take its own view of the evidence (or

3 Dr, Lim admitted that the discharge summary had “significant errors,” failed to list
heparin and mistakenly said Mr. Jefferies was ambulatory at discharge. (Tr. p. 422, 1L. 3-20).
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even a view most favorably for her), and reverse the denial of INOV. The Court should decline
her invitation.

This testimony was sufficient to submit these issues to the jury. The Court should reject
Ms, Nicholas’s arguments to the contrary and affirm the trial court’s denial of INOV.

C. There was evidence to support the jury’s finding that Ms. Nicholas’s breach

of the standard of care was a proximate cause of Mr. Jefferies’ death

Only on the rarest occasion should the circuit court determine the issue of proximate
cause as a matter of law. Turner v. Medical University of South Carolina, 430 S.C. at 587, 846
S.E.2d at 10; Bailey v. Segars, 346 S.C. 359, 367, 550 S.E.2d 910, 914 (Ct. App. 2001)
(“Ordinarily, the question of proximate cause is one of fact for the jury. The trial court’s sole
function regarding the issue is to determine whether particular conclusions are the only
reasonable inferences that can be drawn from the evidence. Only in rare or exceptional cases may
the issue of proximate cause be decided as a matter of law.”).

Once again, as set forth above, Dr. Erb testified that the deviations from the standard of
care in this case led to Mr. Jefferies’ death. This testimony was sufficient to submit this case to
the jury.

Also, once again, Ms. Nicholas recites a version of the record that would require this
Court to ignore its limited scope of appellate review and accept her version of the facts. The jury
rejected that version, and this Court cannot go behind those findings. The Court should reject Ms.
Nicholas’s contention that there was no evidence of proximate cause in this case and should

affirm the trial court’s denial of INOV on this ground.
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D. There Was Evidence to Support the Jury’s Finding That Ms. Nicholas Was
Grossly Negligent

Ms. Nicholas contends Respondent failed to present any expert evidence that Ms.
Nicholas’s conduct rose to the level of gross negligence. (Nicholas App. Br. p. 28-30). Ms.
Nicholas also contends the trial court erred in upholding the jury’s finding of gross negligence
because there was no evidence any Defendant “intentionally or consciously” failed to do
something it was incumbent upon them to do. (Nicholas App. Br. pp. 29). Like Dr, Lim, Ms,
Nicholas attempts to steer this Court into conflating “gross negligence” with “recklessness.” The
Court should reject Ms. Nicholas’s argument as it does not reflect the law of South Carolina,

To begin with, counsel for Ms. Nicholas did not make these precise arguments in hes
motion for directed verdict made at the close of Respondent’s case or at the close of all of the
evidence. See Part I (A), above. These arguments are therefore not available on appeal.

Even so, the trial court correctly denied the INOV motion. The South Carolina
Noneconomic Damages Award Act of 2005 (“Damages Act”) places limits on noneconomic
damages in medical malpractice actions. Pratt v. Amisub of SC, Inc., 445 8.C. 199,912 S.E.2d
268 (Ct. App. 2025). The Damages Act provides:

(C) In an action on a medical malpractice claim when final judgment is rendered

against more than one health care institution, or more than one health care

provider, or any combination thereof, the limit of civil liability for noneconomic

damages for each health care institution and each health care provider is limited to

an amount not to exceed three hundred fifty thousand dollars for each claimant,

and the limit of civil liability for noneconomic damages for all health care

institutions and health care providers is limited to an amount not to exceed one
million fifty thousand dollars for each claimant, except as provided in subsection

(E).

* ok ok
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(E) The limitations for noneconomic damages rendered against any health care
provider or health care institution do not apply if the jury or court determines that
the defendant was grossly negligent, wilful, wanton, or reckless, and such conduct
was the proximate cause of the claimant’s noneconomic damages, or if the
defendant has engaged in fraud or misrepresentation related to the claim, or if the
defendant altered or destroyed medical records with the purpose of avoiding a
claim or liability to the claimant.

S.C. Code Ann, § 15-32-220 (C), (E) (2005 & Supp. 2024) (emphasis added). In this case, the
jury specifically found both Dr. Lim and Ms. Nicholas were grossly negligent with respect to
their care of Mr. Jefferies, (Verdict Form, p. 2,91 4, 5).

As this Court has explained:

“Recklessness implies the doing of a negligent act knowingly’; itis a

‘conscious failure to exercise due care.’” Berberich v. Jack, 392 S.C. 278, 287,

709 S.E.2d 607, 612 (2011) (quoting Yaun v. Baldridge, 243 S.C. 414, 419, 134

S.E.2d 248, 251 (1964)). “[T]he terms ‘willful’ and ‘wanton’ when pled in a

negligence case are synonymous with ‘reckless,” and import a greater degree of

culpability than mere negligence.” Id. at 288, 709 S.E.2d at 612 (quoting Marcum

v. Bowden, 372 S.C. 452, 458 n. 5, 643 S.E.2d 85, 88 n. 5 (2007)). Gross

negligence, a lesser culpability standard, is a “relative term™ meaning “the absence

of care that is necessary under the circumstances” or “the failure to exercise slight

care.” Jinks v. Richland County, 355 8.C. 341, 345, 585 S.E.2d 281, 283 (2003).”
Pratt v. Amisub of SC, Inc., at 216,912 S.E.2d at 277-278. See F. Patrick Hubbard and Robert L.
Felix, The South Carolina Law of Torts 65 (5th ed. 2023) (“Recklessness is defined in South
Carolina as conduct where the actor is in fact consciously aware that he or she is acting
negligently.”); Id. at 239 (““gross negligence’ ... has been defined as ‘the failure to exercise slight
care’™).

In this case there was evidence from which the jury could find both Dr. Lim and Ms.

Nicholas failed to exercise even slight care in their treatment of Mr. Jefferies. As noted, Dr. Erb

was qualified without objection as an expert in pulmonary and critical care medicine and internal
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medicine, including venous thromboembolism (VTE) prophylaxis. (Tr. p. 133,1. 19 - p. 134, 1. 2;
p. 152,1. 18 - p. 153, 1. 7). He is board certified in each of those fields. (Tr. p. 134, 1. 3 - p. 135, 1.
9). His practice and teaching areas included VTE prophylaxis with patients recovering from
orthpaedic surgery. (Tr. p. 143, 1. 19 - p. 164, 1. 14; p. 226, 1. 11-15; p. 235, 1. 18-21). Dr. Erb
testified both as to the standard of care and, to a reasonable degree of medical certainty, how Dr.
Lim and Ms. Nicholas both breached the standard of care (Tr. p. 168,1. 21 -p. 171, 1. 9;p. 171, L
23-p.172,1.3;p.176,1. 14 - p. 177, 1. 3; p. 178, 1. 25 - p. 181, 1. 20; p. 184, 11. 4-25; p. 188, 1.
9-16; p. 201, 1. 4-9; p. 227, 1. 1-5; p. 256, 1. 22 - p. 257,1. 7; p. 257, 1. 15 - p. 258, 1. 11) directly
causing Mr. Jefferies’ death. (Tr. p. 185, 11. 1-11; p. 186, . 24 - p, 187, 1. 7; p. 245, 11. 15-25).

Dr, Lim’s other PA, Rebecca Lehman, testified regarding errors and omissions in Mr.
Jefferies records that were sent to Peachtree. (Tr. p. 339, 1. 11 - p. 340, L. 2; p. 341, 1. 24 - p. 342,
1. 6). Dr. Lim agreed that the audit trail revealed he did not open Mr. Jefferies chart each day (in
fact, not much at alf) and that he signed off on the records that contained those significant errots.
(Tr. p. 418, 1. 14 - p. 423 1. 3; P1. Exh. 2). Ms. Lehman agreed that one of the most frequent
causes of medical errors is communication errors. (Tr. p. 352, 11, 13-18).

The Trial Court gave the jury the following instructions:

The Plaintiffs are alleging that the Defendants were not only professionally
negligent by their failure to comply with the applicable standard of medical care

required in this case but that they were grossly negligent, willful, wanton, or

reckless in the exercise of their judgment and in providing care of their patient.

The term negligence refers to carelessness and thoughtlessness. Gross
negligence is a higher degree of culpability than is mere negligence.

The term willful, wanton, and reckless are synonymous and refer to

conduct intentional and unreasonable or malicious, risking harm, with a conscious
indifference to the conseqguences.
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Gross negligence is a relative term. It connotes a failure to exercise even a

slight degree of care. Gross negligence involves a conscious failure to exercise

reasonable and due care required under the circumstances.

Gross negligence is the intentional, conscious failure to do or not to do

that which the applicable standard of care requires the physician to do or to refrain

from doing when providing medical care and treatment to a patient.

(Tr. p. 575, 1. 1-21). As mentioned above, there were no objections to the jury instructions. (Tr.
p. 591,11 11-14).

The jury sent a note to the Court seeking to be instructed again on gross negligence. (Tr.
p. 595, 1. 5-9). The Court repeated the instruction previously given. (Tr. p. 595, 1. 15 - p. 596, L.
9), Again, there was no objection. (Tr. p. 596, 1. 11-13). These instructions were actually more
favorable to Dr, Lim and Ms. Nicholas than the law provides.

The statute itself draws a distinction between “gross negligence” and “recklessness,”
providing the non-economic damages cap does not apply “if the jury or court determines that the
defendant was grossly negligent, wilful, wanton, or reckless....” (Emphasis added). See, e.g.,
Brewer v. Brewer, 242 8.C. 9, 14, 129 S.E.2d 736, 738 (1963) (“The word ‘or’ used in a statute,
is a disjunctive particle that marks an alternative. The word ‘or’ used in a statute imports choice
between two alternatives and as ordinarily used, means one or the other of two, but not both.”)
(citation omitted); State v. Middleton, 407 S.C. 312, 755 S.E.2d 432 (2014) (same, citing
Brewer).

Ms. Nicholas cites Etheredge v. Richland Sch. Dist, One, 341 S.C. 307, 534 S.E.2d 275
(2000) as “instructive.” (Nicholas App. Br. p. 30). Etheredge, however, is meaningfully distinct

from this case.

In Etheredge, one student shot and killed another student in the hallway during a class
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change. The student’s estate brought a wrongful death action against the School District, The
District moved for summary judgment contending the action was barred by the South Carolina
Tort Claims Act. The trial court granted the motion pursuant to S.C. Code Ann. § 15-78-60 (25)
(Supp. 1999) , which provides a governmental entity is not liable for loss resulting from the
“responsibility or duty including but not limited to supervision, protection, control, confinement,
or custody of any student ... except when the responsibility or duty is exercised in a grossly
negligent manner.”

The estate appealed. The Court of Appeals reversed, holding there was sufficient
evidence to create a jury question as to whether the District acted in a grossly negligent manner.
The Supreme Court issued a writ of certiorari and reversed.

The Court first noted “gross negligence” is “the failure to exercise slight care” and “has
been defined as a relative term, and means the absence of care that is necessary under the
circumstances” for purposes of the Tort Claims Act. Etheredge, at 310, 534 S.E.2d at 277,
Importantly, the Court added, “fw]hile gross negligence ordinarily is a mixed question of law and
fact, when the evidence supports but one reasonable inference, the question becomes a matter of
law for the court.” Id.

The Court then reviewed two of its prior decisions, Clyburn v. Sumter County School
District Seventeen, 317 8,C. 50, 451 S.E.2d 885 (1994) and Hollins v. Richland County School
District One, 310 S.C. 486, 427 S.E.2d 654 (1993). The Court stated:

In Clyburn, supra, we affirmed the decision of the Court of Appeals and
the lower court granting summary judgment to the School District. We held that

the School District was not grossly negligent as a matter of law in its handling of a

dispute between a student and a nonstudent where the nonstudent attacked the
student on a school bus with a knife. After hearing of the initial altercation on the
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bus, the school bus administrator called the student and the nonstudent’s sister
into the office to discuss the situation, warned the sister that the nonstudent sister
would face criminal charges if she boarded the bus again and attempted to contact
the parents, The bus driver watched for the nonstudent and stated she would not
stop the bus if she saw the nonstudent. We found that the intervention showed that
the School District exercised at the very least “slight care.”

In Hollins, supra, we found that whether the School District exercised
“slight care” in sending a note home with an eleven-year old student who lost her
bus privileges was a question for the jury. The suspension notice was given to the
child and not directly to her mother, While walking home, the eleven-year old was
fatally struck by an automobile while attempting to cross the highway, We said
that the school itself created the risk by failing to give adequate notice to the
parent about the suspension. We took notice of the age difference between the
parties and distinguished the steps taken by the administrators in Clyburn to
control the situation.

In this case, the students were high school age and the School District had
no direct knowledge or notice of the animosity between Dunlap and Floyd. The
only reasonable inference that can be drawn is that the School District, at the very
least, exercised “slight care” to ensure the safety of its students. The principal,
assistant principal and the two security monitors constantly monitored the
hallways and were in constant contact with each other by walkie talkies. The
teachers stood in their doorways to watch students during the change of class.
Some of the doors wete locked to limit the flow of traffic. A list of suspended
students was circulated daily, There was an intervention system set up to help
resolve conflicts between the students. At the very least, “slight care™ was taken.

Etheredge, at 311-312, 534 S.E.2d at 277-278 (emphasis added). The Court also found there was

no indication from the District’s answer that it “knew about the specific problems between these

two students. Nor is there an admission that the School District had advance notice that a

shooting was about to happen.” Etheredge, at 312, 534 S.E.2d at 278. Thus, since the only

evidence was that the District had exercised “slight care,” the Supreme Court found the trial

court properly granted the District’s motion for summary judgment.

Unlike Etheredge, there was evidence and more than one inference therefrom from which

the jury could have found Ms. Nicholas failed to exercise even “slight care.” Like the defendant
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in Hollins described in Etheredge, there was evidence Ms. Nicholas knew about the danger to
Mr. Jefferies and “created the risk by failing to give adequate notice to [Peachtree] about the
[need for continued DVT prophylaxis].” Etheredge actually supports the trial court’s decision in
this case.

Again, Ms. Nicholas seeks to have this Court apply the wrong standard to the jury’s
finding of gross negligence. She contends “PA Nicholas and Dr. Lim did not make a conscious
choice to withhold eritical information from Peachtree and Dr. Ezman with knowledge they were
missing information.” (Nicholas App. Br. p. 31). But that is the standard for recklessness, not
gross negligence: The jury’s finding required it to determine whether there was a lack of slight
care, not a conscious choice to breach their duty of care. Pratt v. Amisub of SC, Inc., at 216,912
S.E.2d at 277-278; Hubbard and Felix, The South Carolina Law of Torts 65.

There was evidence from which the jury could have found Dr. Lim and Ms. Nicholas
failed to exercise even slight care in their treatment of Mr. Jefferies. Under the appropriate
standard of appellate review this Court should affirm the trial court’s denial of Ms. Nicholas’s

motion to apply the cap under the Damages Act.
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IL. The Trial Court (Judge Knie) Used a Proper Verdict Form Without Objection
Standard of Review

This issue is governed by error preservation rules, On the merits, the issue is subject to an
abuse of discretion standard of review. See South Carolina Dept. of Transp. v. First Carolina
Corp. of SC, 372 S.C. 295, 300-301, 641 S.E.2d 903, 906 (2007) (“The trial judge has the
discretion to determine how a case is submitted to the jury... Rule 49, SCRCP, clearly allows the
court to use special verdicts in its discretion.”).

Discussion

Ms. Nicholas contends “over Defendants’ objection,” the verdict form improperly listed
statutory beneficiary Michelle Hemphill and permitted the jury to award damages to her.
(Nicholas App. Br. p. 31). Ms. Nicholas asserts this was error and permitted a double recovery
for the estate....” (Ms. Nicholas App. Br. p. 32). The record does not support that any Defendant,
including Ms. Nicholas, objected to the verdict form or that the jury awarded a “duplicative
recovery.”™ (Nicholas Brief p. 31-32). This Court should not address this issue or be persuaded by
Ms. Nicholas’s argument that the verdict was improper. On the merits, the Court should affirm.

Earlier in the trial the Court indicated it had revised proposed verdict forms the parties

* In her Brief Ms. Nicholas claims that the Court used the verdict form over her objection,
but in none of those points in her Brief does she cite to any place in the Record where that
objection appears. (Nicholas App. Br. pp. 14, 31, 35). The reason is, of course, because no such
objection occurred; in fact, her counsel affirmatively agreed to the verdict form as outlined
below. Even accepting that objections may have occurred during a conference in chambers or
otherwise off the record, an off-the-record objection is insufficient to present the issue to this
Court. York v. Conway Ford, Inc., 325 8.C. 170, 480 S.E.2d 726 (1997) (an objection made
during an off-the-record conference which is not made part of the record does not preserve the
question for appellate review); Mains v. K Mart Corp., 297 S.C. 142, 375 S.E.2d 311 (Ct. App.
1988) (it is incumbent upon parties to state grounds on the record in order to lay a foundation for
appellate review).
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submitted. (Tr. p. 430, 11. 21-23). The Court provided a copy to each counsel for review of the
verdict form the Court proposed to use. (Tr. p. 431, . 22 - p. 432, L. 4).

Prior to closing arguments the Court stated, “Let’s talk about the verdict form. I need to
put some things on the record. I had a conference yesterday afternoon with Counsel off the record
in the conference room on our hall. We met for maybe an hour, discussed the charges.” (Tr. p.
490, 11, 15-19) (emphasis added). The Court stated “I will be referring to the Plaintiffs plural as
opposed to singular.” (Tr. p. 491, 11. 4-5). The Court then described amendments to the jury
charges that resulted from that off-the-record conference as well as the stipulation by counsel for
all parties regarding CONA’s true identity. (Tr. p. 490, 1. 15 - p. 491, 1. 23). The following
exchange then took place:

THE COURT: Does that accurately reflect the charge conference?

MR. DAVIS (Ms. Nicholas’s counsel): From our perspective and short memory,
yes, ma’am.

(Tr. p. 491, 1. 24 - p. 492, 1. 2). The following colloquy then took place:
THE COURT: * * * With regard to the verdict form, we had some back and forth.
I had proposed verdict forms from Counsel, which I sincerely appreciate. Does the

current verdict form reflect what we ended up with?

MR. DAVIS (Counsel for Ms. Nicholas): It does from our perspective, Your
Honor.

(Tr. p. 492, 11. 10-15) (emphasis added). Thus, Ms. Nicholas’s counsel not only failed to raise any

objection to the verdict form the Court used, Ms. Nicholas’s counsel affirmatively agreed with

the Court that the verdict form used was what all parties “ended up with,” that is, agreed to use.
The Court later described the verdict form during the jury instructions. (Tr. p. 588, 1. 22 -

p. 590, L. 16). The Court also instructed the jury that if it found liability it was to return separate
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amounts for Ms. Allen and Ms. Hemphill. (Tr. p. 589, 1. 22 - p. 590, 1. 2). Once the jury exited
the courtroom the Court asked for “any objections to the charge by Counsel?” (Tr. p. 591, 1L 11-
12). Counsel for Ms, Nicholas stated “No, Your Honor.” (Tr. p. 591, 1. 14).

The Court then stated:

Thank you. I have the verdict form. I’'m happy for y’all to look at it before it goes

back. It's the same one that’s been circulated.... If y’all have reviewed it, find it

acceptable.
(Tr. p. 591, 11, 15-19), Counsel for Ms. Nicholas stated “It is, Your Honor.” (Tr. p. 591, 1. 20).°
Thus, any objection Ms. Nicholas may have had to the verdict form (although the record reveals
none) was finally put to bed at that point, if not before. See Rule 51, SCRCP (“No party may
assign as error the giving or the failure to give an instruction unless he objects thereto before the
jury retires to consider its verdict, stating distinctly the matter to which he objects and the
grounds for his objection.”).

The jury returned its verdict for $6,000,000, responding to the special interrogatories on
the agreed-upon verdict form, including an apportionment of damages of $3,000,000 for Ms.
Allen and a separate apportionment of $3,000,000 in damages for Ms. Hemphill. (Tr. p. 598, 1.

13-15). The Court confirmed the verdict with the jurors. (Tr. p. 597, 1. 21 - p. 598, 1. 25). The

Court then asked all counsel, including counsel! for Ms. Nicholas, “[i]s there anything else of the

5 Assuming Ms. Nicholas’s Counsel! did object (and the Record does not demonstrate that
she did), the Record does not contain a proffer of a competing verdict form from Ms. Nicholas’s
counsel. Cf Carson v. South Carolina Dept. of Nat'l Resources, 371 S.C. 114, 638 S.E.2d 45
(2002) (a proffer permits an appeilate court to assess prejudice from any alleged error). Ms.
Nicholas contends in her Brief that she submitted a proposed verdict form and designates its
inclusion in the Record (Ms. Nicholas App. Brief p. 14), but it was not proffered on the record in
the lower court nor should it be part of the Record on Appeal. Rule 210(c), SCACR (“The
Record shall not, however, include matter which was not presented to the lower court or
tribunal.”).
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jury at this time?” and counsel for Ms. Nicholas responded “No, ma’am.” (Tr. p. 599, 1l. 3-5).

One ptimary purpose of issue preservation rules is to “give the trial court a fair
opportunity to rule.” AH. Coast Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730
S.E.2d 282, 285 (2012) (quoting Queen’s Grant II Horizontal Prop, Regime v. Greenwood Dev.
Corp., 368 S.C. 342, 373, 628 S.E.2d 902, 919 (Ct. App. 2006)). A trial court’s opportunity to
rule necessarily includes both parties being aware of the nature of the objection such that they
may present their best arguments addressing that objection. This then serves another purpose of
our rules ~ “meaningful appellate review.” Id. (quoting Queen’s Grant Il Horizontal Prop.
Regime, 368 S.C. at 373, 628 S.E.2d at 919). See, also, Staubes v. City of Folly Beach, 339 S.C.
406, 412, 529 S.E.2d 543, 546 (2000) (error preservation requirements are intended to enable the
lower court to rule properly after it has considered all relevant facts, law, and arguments).

The trial court’s decision to put both Ms. Allen and Ms. Hemphill on the verdict form for
separate verdicts was correct. Even so, the time for Ms. Nicholas to raise any issue with the
verdict form was prior to the verdict, or at the latest while the jury was still assembled after the
verdict. That would have allowed the trial court to resubmit a different verdict form to the jury,
similar to the “zero verdict” cases. Cf. Longshore v. Saber Sec. Servs., Inc., 365 S.C, 554, 619
S.E.2d 5 (Ct. App. 2005) (noting when a jury returns an improper “zero” verdict, the proper and
most consistent approach is to require, upon request, the trial court to re-submit the matter to the
jury). See, also, Erickson v. Jones St. Publishers, LLC, 368 5.C. 444, 476, 629 S.E.2d 653, 670
(2006) (“[A] party may not complain on appeal of error or object to a trial procedure which his
own conduct has induced.”).

Ms. Nicholas’s Counsel did not object and in fact Counsel agreed to the verdict form the
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Court ultimately submitted. (Tr. p. 492, Il. 10-15; p. 591, 11. 15-20). If there was a problem
counsel had an obligation to speak up before the verdict, or at the latest before the Court
discharged the jury See, e.g., Dykema v. Carolina Emergency Physicians, P.C., 348 S.C. 549,
554, 560 S.E.2d 894, 896 (2002) (*[Our supreme court] has repeatedly held that a party should
not be permitted to sit idly by while a verdict erroneous in form is being returned and witness its
receipt without objection and later, after the jury has been discharged, claim advantage of the
error, thus invited by acquiescence.”). The Dykema Court cited the following: Washington v.
Whitaker, 317 8.C. 108, 451 S.E.2d 894 (1995) (holding that party may not wait until INOV to
object to punitive damage award as the Supreme Court does not recognize a “plain error” rule);
Limehouse v. Southern Ry., 216 S.C. 424, 58 S.E.2d 685 (1950) (where verdict is objectionable
as to form, party who desires to complain should call that fact to the Court’s attention when the
verdict is published; otherwise, the right to do so is waived); McAlister v. Thomas and Howard
Co., 116 S.C. 319, 108 S.E. 94 (1921) (defect in the form of a verdict must be presented at the
time it is published, and failure to do so waives the right to raise that matter later); Bethea v.
Western Union Telegraph, 97 S.C. 385, 81 S.E. 675 (1914) (irregularity of jury verdict awarding
punitive but no actual damages must be called to the attention of the court at the earliest
opportunity; otherwise it will be deemed to have been waived; waiting until jury separates and
then urging irregularity as ground for new trial is too late). This issue, therefore, is not preserved
for appellate review.

On the merits, there was no error. Putting both persons on the verdict form resolved
tension between the Wrongful Death Statute and the Damages Act. The Wrongful Death Statute

provides “Every such action shall be brought by or in the name of the executor or administrator
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of such person.” S.C. Code Ann. § 15-51-20 (Supp. 2025). The Damages Act provides
limitations on damages “for each claimant, regardless of the number of separate causes of action
on which the claim is based, except as provided in subsection (E).” §.C. Code Ann. §
15-32-220(A)-(C) (2005 & Supp. 2025) (emphasis added). Section 15-32-220 (E) is the “grossly
negligent” exception to the statutory cap. So while the caption complies with the Wrongful Death
Statute, the verdict form that all parties agreed for the Court to submit to the jury permitted the
jury to allocate the “each claimant” portion of the damages as contemplated by the Damages Act,
which harmonized the two statutes. See, e.g., Machin v. Carus Corp., 419 S.C. 527, 799 S.E.2d
468 (2017) (noting the court has an obligation to harmonize statutory schemes whenever such a
construction is consistent with legislative intent; Supreme Court harmonized the Workers’
Compensation Act with the Uniform Contribution Among Tortfeasors Act); Porter v. South
Carolina Pub. Serv. Comm’n, 327 S.C. 220, 224 n. 3, 489 S E.2d 467, 469 n. 3 (1997) (“Where
two statutes can be reconciled and are susceptible of a construction that will render both
operative without doing violence to either, it is the duty of the coutt fo so construe them.”).
Accordingly, even if this issue was preserved for review (and it is not), the Trial Court’s decision
was correct.

Additionally, Rule 49 of the Rules of Civil Procedure provides:

The court may require a jury to return only a special verdict in the form of

a special written finding upon each issue of fact. In that event the court may

submit to the jury written questions susceptible of categorical or other brief

answer or may submit written forms of the several special findings which might

properly be made under the pleadings and evidence; or it may use such other

method of submitting the issues and requiring the written findings thereon as it

deems most appropriate.

Rule 49(a), SCRCP. This Rule permitted the trial court the discretion to submit this
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apportionment to each claimant to the jury for its resolution in compliance with the Damages
Act, South Carolina Dept. of Transp. v. First Carolina Corp. of SC. And again, not only did Ms,
Nicholas not object, her counsel affirmatively agreed to the procedure and use of the verdict
form.

Ms. Nicholas cites to four cases which are meaningfully distinct from this case. For
instance, Ballard v. Ballard, 314 S.C. 40, 443 S.E.2d 802 (1994) (Nicholas Br. pp. 33-34), the
narrow issue in the case involved the operation of another portion of the wrongful death statute,
Section 15-51-40, which currently provides:

In every such action the jury may give damages ... as they may think
proportioned to the injury resulting from the death to the parties respectively for

whom and for whose benefit such action shall be brought. The amount so

recovered shall be divided among the before-mentioned parties in those shares as

they would have been entitled to if the deceased had died intestate and the amount

recovered had been personal assets of his or her estate....

S.C. Code Ann. § 15-51-40 (Supp. 2025) (emphasis added). The emphasized language permitted
the jury to consider damages to each of the beneficiaries separately. Each beneficiary testified
separately and without objection or even cross-examination as to their losses. (Ms. Hemphill at
Tr. p. 278,117 -p. 280, 1. 22; p. 281, 1. 1 - p. 284, 1. 2; p. 286, 1. 10 - p. 287, 1. 10; p. 287,1. 18 -
p. 288, 1. 10; p. 288, 1. 22 - p. 289, 1. 20; Ms. Allen at Tr. p. 298,1. 5 - p. 300,1. 24; p. 303, 1. 1 -
p. 306, 1. 13).

The Supreme Court construed Section 15-51-40:

to allow a total recovery equal to those damages proved to have been sustained by

the statutory beneficiaries in a wrongful death action; the distribution of the

damages among the statutory beneficiaries, however, is controlled strictly by the

share each would take as an heir in intestacy regardless of the proportion of the
damages suffered by each.
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Ballard, at 42, 443 S.E.2d at 803, Nothing in Ballard prevented the Court, pursuant to Rule 49,
from using the agreed-upon verdict form in this case.

Ms. Nicholas cites to Branham v. Ford Motor Co., 390 S.C. 203, 701 S.E.2d 5 (2010) as
“consistent” with its arguments. (Nicholas Br. p. 34). But the issue in Branham was an
interrogatory that required the jury to apportion fault among defendants under the then-existing
rules for comparative fault and joint and several liability, which was improper. Ms. Nicholas
admits Branham is not “dispositive” of this issue but contends the analysis is “relevant and
analogous” (Nicholas Br. p. 34), but of course in Branham, the defendant, Ford, objected on the
record. Furthermore, the Court stated “[w]hether Ford was prejudiced by the improper verdict
form is speculation, but we address the issue in light of the remand for a new trial (on a different
issue).” Branham, at 235, 701 S.E.2d at 22. Brarnham does not advance Ms. Nicholas’s claim that
the Trial Court should not have used the verdict form her counsel agreed for the Court to use.

Ms. Nicholas next cites to Hern v. Safeco Ins. Co., 125 P.3d 597 (Mont. 2005) as
“instructive.” (Nicholas App. Br. pp. 35-36). The case, however, is meaningfully distinct and of
questionable continued efficacy and does not aid Ms, Nicholas’s argument.

Hern involved members of a class action who brought claims arising out of Safeco’s
wrongful denial of stacking UM coverage; the underlying case involved the death of Becky Hern.
The undertying case involved both wrongful death and survival claims brought by Becky’s
mother, Ardell Hern, as Becky’s personal representative. The trial court had submitted a verdict
form to the jury that apportioned damages between the two claims and then permitted the jury to
further apportion the wrongful death damages between the decedent’s two wrongful death

beneficiaries, Ardell and Becky’s father, Robert.
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The Supreme Court of Montana first adopted a cause of action for parents to recover for
loss of consortium related to the death of their adult child. Hern, 125 P.3d at 608. The Montana
Court then noted that under Montana law, the estate’s personal representative is authorized to
bring the wrongful death action under Montana’s Wrongful Death Act. The Court stated:

This statute and its predecessor have been interpreted to mean that only one

wrongful death action arising out of a wrongful death may be brought and the

decedent’s personal representative is the only person who may bring such an

action. The personal representative holds the proceeds of any damage award for

the heirs of the decedent and the award does not becotne part of the decedent’s

estate.

Hern, 125 P.2d at 606. The Court added:
In the case before us, Robert was not the personal representative of

Becky’s estate and, therefore, it was error for the District Court to instruct the jury

that it could award damages of any kind to Robert personally, in the wrongful

death claim. Therefore, we vacate the $500,000.00 awarded to Robert as part of

the wrongful death claim, $300,000.00 of which was for grief, sorry, and mental

anguish, and $200,000.00 for loss of consortium.

Id The Court also removed an award to Ardell for parental loss of consortium based on the
evidence. It therefore found it did not need to specifically address Safeco’s claim that the trial
court abused its discretion in using the special verdict form, /d., at 609,

Importantly, the Court in Hern did not have a second statutory scheme to consider similar
to the Damages Act in South Carolina. Furthermore, in Hern, the defendant Safeco challenged on
the record at trial the use of the special verdict form to permit Robert to pursue a separate claim
for loss of consortium, The primary challenge was that Montana did not recognize such a claim,
and the Court used its analysis of the claim against the backdrop of the wrongful death statute to

remove Robert’s separate claim from the verdict form.

In this case, only Ms. Allen brought the claims under the wrongful death statute.
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However, unlike Montana, South Carolina has the Damages Act which provides a cap for each
claimant. The trial court, with the agreement of all counsel (including counsel for Ms. Nicholas),
permitted the jury to determine what portion of the damages belonged to each claimant pursuant
to Rule 49. There was only one award for wrongful death — $6,000,000.00 — which the parties
agreed the jury could decide how to divide.® Hern is, therefore, distinct from this case in very
meaningful ways.

Ms. Nicholas next cites to Castillo v. Exclusive Builders, Inc., 733 N.W.2d 62 (Mich .
App. 2007) (Nicholas App. Br. p. 36), but that case also does not advance Ms. Nicholas’s
position. In Castillo, the narrow issue was whether the trial court could order a decedent’s wife,
who was the personal representative of his estate, to individually pay sanctions under Michigan’s
offer of judgment statute where a jury brought back a defense verdict. The Wife had pled that she
brought the case “individually and as personal representative” of her husband’s estate. The
Michigan Court of Appeals noted that the wrongful death statute requires the action be “brought
by, and in the name of, the personal representative of the estate of the deceased.” Castillo, 733

N.W.2d at 65. The Court stated:

¢ The Court should logically reconcile and construe the verdict in this case as a
$6,000,000.00 verdict that the jury allocated to each claimant under the Damages Act as they
were instructed to do without objection. See Orangeburg Sausage Co. v. Cincinnati Ins. Co., 316
S.C. 331, 344-345, 450 S.E.2d 66, 74 (Ct. App. 1994), cert, denied May 9, 1995 (“It is the duty
of the court to sustain a verdict when a logical reason for reconciling the verdict can be found.
Rhodes v. Winn—Dixie Greenville, Inc., 249 8.C, 526, 155 S.E.2d 308 (1967); Haskins v.
Fairfield Elec. Co-op., 283 8.C. 229, 321 S.E.2d 185 (Ct. App. 1984), overruled in part other
grounds, O’Neal v. Bowles, 314 8.C. 525, 431 8.E.2d 555 (1993). See also New York Carpet
World v. Houston, 292 S.C. 101, 354 S.E.2d 924 (Ct. App. 1987) (a jury’s verdict should be
affirmed if it is possible to do so and carry into effect the jury’s clear intention; it is the Court of
Appeals’s duty to uphold jury verdicts if they can be logically reconciled)”).
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* % % Therefore, plaintiff could not state a claim under the wrongful death

act in her individual capacity as a matter of law. Accordingly, no individual claim

was submitted to the jury; the verdict form lists only damages recoverable by a

personal representative under the act. Thus, while plaintiff improperly filed the

complaint individually and as the personal representative of her husband’s estate,

no individual claim, beyond that presented by the estate, was pleaded or pursued

at trial, Moreover, defendant’s defense at trial consisted entirely of disputing

plaintiff’s wrongful death claim. Therefore, because there is no evidence that

defendant’s attorney fees were causally linked in any way to plaintiff’s poorly

captioned complaint, and thus no indication that defendant incurred any fees
necessitated by plaintiff’s rejection of the offer of judgment in her individual

capacity, the trial court etred in ordering plaintiff to pay attorney fees jointly with

plaintiff’s husband’s estate.

Id (emphasis added). Placed back into context, then, the quoted language amplifies that only
those damages available to a personal representative under a wrongful death claim were
submitted to the jury (as they were in this case) so that the individual was not liable to pay in
response to the defense’s offer of judgment. That is the narrow holding of this case.

In this case, the Court charged the jury, “[t|he Personal Representative has a right to
recover compensatory damages for wrongful death.” (Tr. p. 581, 11. 16-18). The Court then
outlined the elements of damages available under a wrongful death claim. (Tr. p. 581,1.23 - p.
587, L. 6). These were correct statements of the law regarding wrongful death recovery. Even so,
as noted above, Ms. Nicholas did not object to the jury instructions. Thus, as was the case in
Catillo, the jury considered only those claims and elements of damages in support of the
wrongful death claim brought by Ms. Allen as Mr. Jefferies’ personal representative, and nothing
more.

The Michigan Coutt in Castillo also was dealing only with a claim by the defense for an

award of costs and fees against the party in her individual capacity, not as personal

representative. There is no indication that any party had objected to the manner in which the case
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was submitted to the jury or that the Michigan Court had fo reconcile a separate statute like the
Damages Act under South Carolina law. Plucking this one sentence from Castillo, then, grossly
overstates both the holding and usefulness of that opinion.

Ms. Nicholas posits a scenario in which a jury might not want to bring back a “zero” or
de minimis amount for a sibling who did not deserve any award. (Nicholas App. Br. p. 35). First,
this hypothetical does not represent the situation that occurred in this case. Furthermore, there
was no requirement that either of Mr. Jefferies’ children serve as his personal representative, and
Ms. Allen was not identified as such on the verdict form. (Verdict Form). Assuming Ms.
Nicholas had objected to the verdict form (and she did not), there was still no abuse of discretion
under Rule 49 in including them both on the verdict form to comply with the Damages Act.

The Court should hold this issue is not preserved for appellate review. If the Court
addresses the metits of the issue, the Court should hold that the trial court properly exercised its
discretion pursuant to Rule 49 in permitting the jury to award separate damages “for each

claimant” under the statutory cap statute.

III.  The Circuit Court (Judge Cole) Exercised Appropriate Discretion in Denying Ms.
Nicholas’s Motion to Amend the Answer to Assert Independent, Intervening And/or
Superseding Causation

Standard of Review
A denial of a motion to amend a pleading pursuant to Rule 15, SCRCP, is within the
sound discretion of the circuit court. Qulla v. Valezques, 427 S.C. 428, 435, 831 S.E.2d 450, 453
(Ct. App. 2019), citing Sullivan v. Hawker Beechcraft Corp., 397 S.C. 143, 153, 723 S.E.2d 835,

840 (Ct. App. 2012) (holding a Rule 15 motion is subject to abuse of discretion review). Because
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the motion is subject to the sound discretion of the circuit court, it “will rarely be disturbed on
appeal. The [circuit court’s] finding will not be overturned without an abuse of discretion or
unless manifest injustice has occurred.” Owlla, supra, citing Sullivan, 397 S.C. at 153, 723
S.E.2d at 840 (quoting Berry v. McLeod, 328 S.C. 435, 450, 492 S.E.2d 794, 802 (Ct. App.
1997)). “An abuse of discretion occurs when the [circuit court]’s ruling is based upon an error of
law or, when based upon factual conclusions, is without evidentiary support.” Oulla, supra,
citing Fontaine v. Peitz, 291 S.C. 536, 538, 354 S.E.2d 565, 566 (1987).
Discussion

Ms. Nicholas contends the Circuit Court (Judge Cole) erred in denying her late-in-the-day
motion to amend the joint Answer to assert the defense of independent, superseding negligence
of a third party (Dr. Ezman and Peachtree). (Nicholas App. Br. pp. 36-44). Ms, Nicholas asserts
the denial was simply and solely due to “timing of the motion” and this factor cannot sufficiently
establish prejudice. (Nicholas App. Br. p. 38-39). Ms. Nicholas contends Respondent had the
burden to establish prejudice from the proposed amendment nearly a month before trial and
failed to do so, particularly since Respondent had actually sued the third party, Dr. Ezman and
Peachtree, and in Ms. Nicholas’s estimation, did not need additional discovery. (Nicholas App.
Br. p. 38-39). Ms. Nicholas also assetts the purported error was not harmless. (Nicholas App. Br.
P. 43). The Court should not be persuaded by these arguments.

The proposed amendment required “leave of court.” Rule 15(a), SCRCP (requiring leave
of court or written consent to amend a pleading after 30 days or after a responsive pleading is
served). Rule 15 provides further that “leave shall be freely given when justice so requires and

does not prejudice any other party.” Id. “The prejudice Rule 15 envisions is a lack of notice that

-37-






the new issue is going to be tried, and a lack of opportunity to refute it.” Duncan v CRS Sirrine
Engineers, 337 S.C. 537, 542, 524 S.E.2d 115, 117-118 (Ct. App. 1999) (emphasis added) (citing
Pool v. Pool, 329 S.C. 324, 328-9, 494 S.E.2d 820, 823 (1998) and Soil & Material Eng’rs, Inc.
v. Folly dssocs., 293 8.C. 498, 501, 361 S.E.2d 779, 781 (Ct. App. 1987).

This Court will reverse Judge Cole’s decision only for an abuse of discretion, which
means his decision was controlled by an error of law or lacked evidentiary support. Duncan v
CRS Sirvine Engineers, id. at 543, 524 S.E.2d at 118 (citing Soil & Material Eng'rs, Inc., at 501,
361 S.E.2d at 781 (“In considering potential prejudice to the opposing party, the court should
consider whether the opposing party has had the opportunity to prepare for the issue now being
raised formally.”).

While delay alone in raising the issue “will not ordinarily be held to bar an amendment,”
Forrester v. Smith & Steele Builders, Inc., 295 S.C. 504, 508, 369 S.E.2d 156, 159 (Ct. App.
1988) (emphasis added), delay up until just before trial after having knowledge for over four (4)
years of the potential defense, after discovery had closed, after dispositive motions had been
ruled upon, and on the eve of a day certain complex medical malpractice trial for which
witnesses (including experts and other professionals) must arrange their schedules justified Judge
Cole denying the motion in his discretion. Cf’ Foggie v. CSX Transp., 315 S.C. 17, 431 S.E.2d
587 (1993) (affirming denial of a late-in-the-day motion to amend because of the prejudice
caused by delay resulting from the required investigation into the new issue). Again, the case had
been pending for over four (4) years, discovery was complete pursuant to an amended scheduling
order (the last of several amended scheduling orders entered in the case), dispositive motions had

been ruled upon, and it was only a few weeks till a day certain trial at which both sides intended

-38-






to present witnesses, including physicians and experts, who had to arrange schedules. See James
F. Flanagan, ef al., South Carolina Civil Procedure, Vol. 1, pp. 184-185 (4th Ed. 2020)
(“Although there is no time limit for amendments with leave of court, the closer they are to trial
the more likely the court will find them prejudicial or that there was no excuse for the delay in
seeking the amendment.”}, Compare South Carolina State Hwy. Dept. v. Rural Land Co., 250
S.C. 12, 156 S.E.2d 333 (1967) (Supreme Court affirmed denial of amendment that
“substantially change[d] the issues” and defense shortly before and during a day-certain trial). It
is not the case that Defendants were not aware of the availability of the defense until the eve of
trial - a major thrust of the opinions and testimony their witnesses involved the alleged
superseding liability of Dr. Ezman and Peachtree.”

Even so, the Defendants all responded in discovery that they did “not allege that any
person or entity caused or contributed to any of the Plaintiff’s injuries, losses, or damages at this
time,” (Exh. to Plaintiff’s Response to Motion to Alter or Amend filed 6/26/25, p. 2, 1 2). At no
time, even after filing their motion to amend, did they file an amended response to this discovery
request. Rule 26(c), SCRCP (the obligation to update interrogatories continues until the time of
trial); Rule 33(b), SCRCP (“The interrogatories shall be deemed to continue from the time of
service, until the time of trial of the action so that information sought, which comes to the

knowledge of a party, or his representative or attorney, after original answers to interrogatories

" Ms. Nicholas’s argument that Respondent’s prior suit against Dr. Ezman and Peachtree
gave Respondent notice of the issue (Nicholas App. Br. p. 34) actually cuts against permitting the
amendment right before a day-certain trial in a case that was nearly four (4) years old. Surely,
Ms. Nicholas and her lawyers were also aware of the potential of this defense for the entirety of
this case, yet responded in discovery that they did not allege any other party was at fault and then
waited until discovery had closed, dispositive motions decided, and trial was imminent to attempt
to formally raise the affirmative defense.
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have been submitted, shall be promptly transmitted to the other party.”).

Furthermore, the issue raising this defense is not as simple or one-dimensional as all
Appellants, including Ms. Nicholas, present it to this Court. As this Court recently explained:

“The defendant’s negligence does not have to be the sole proximate cause

of the plaintiff’s injury; instead, the plaintiff must prove the defendant’s

negligence was at least one of the proximate causes of the injury.” Roddey v.

Wal-Mart Stores E., LP, 415 8.C. 580, 590, 784 S.E.2d 670, 676 (2016). “An

intervening force may be a superseding cause that relieves an actor from liability,

but for there to be relief from liability, the intervening cause must be one that

could not have been reasonably foreseen or anticipated.” Id. (emphasis added).

“In other words, the intervening negligence of a third party will not excuse the

first wrongdoer if such intervention ought to have been foreseen in the exercise of

due care,” Id. “In such case, the original negligence still remains active[ } and a

contributing cause of the injury.” Id. (quoting Bishop v. S.C. Dep’t of Mental

Health, 331 S.C. 79, 89, 502 S.E.2d 78, 83 (1998)).
Glenn v. 3M Company, 440 S.C. 34, 74, 890 S.E.2d 569, 590 (Ct. App. 2023), cert. denied Aug.
13, 2024). This means that justice would have actually required a lengthy postponement of the
day certain trial. See Rule 15(a) (“leave shall be freely given when justice so requires and does
not prejudice any other party”)(emphasis added). Respondent would have needed to explore not
only whether the negligence of Dr. Ezman and Peachtree was at least a concurring proximate
cause (the basis for the suit against those defendants), Respondent would have had to have
reopened all discovery to explore the discrete issues pertaining to possible evidence CONA, Dr.
Lim, and/or Ms. Nicholas intended to present to establish that Dr. Ezman’s negligence not only
cut off their liability, but that Dr. Ezman’s “intervening” negligence was not reasonably
foreseeable or anticipated by any of them. This would not have been a simple matter of relying

on prior pleadings or discovery involving Dr. Ezman and Peachtree. Judge Cole recognized that

the attempted amendment would have fully reopened discovery and further pleading and, in his
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discretion, he appropriately denied the late-in-day motion to amend.

Even so, an appellant must not only show error but prejudice flowing therefrom. See, e.g.,
Snyder’s Auto World, Inc. v. George Coleman Motor Co., 315 S.C. 183, 186, 434 S.E.2d 310,
312 (Ct. App. 1993) (stating an appellant is required to show both error and prejudice in order for
an appellate court to reverse a court’s ruling). Ms. Nicholas asserts “the intervening cause
defense was never permitted to be heard and considered by the jury, due to the erroneous denial
of the motion to amend.” (Nicholas App. Br. p. 43). The record undercuts this assertion.

All Defendants (especially Ms. Nicholas) tried this case on the basis that any fault was
not that of CONA or its employees, Dr. Lim and Ms. Nicholas, but was the intervening fault of
Dr. Ezman and Peachtree. The testimony the Defendants presented, including by Defendants Dr.
Lim and Ms. Nicholas and their expert, Dr. Poletti, directed any fault at Dr. Ezman and
Peachtree, (Tr, p. 222, 1. 20-p. 224, 1. 24; p. 225, 1. 20-p. 226, L. 5; p. 226, 1. 16-p. 228, L. 12, 228,
.17 -p.230,1.13; p. 231,1. 3 - p. 233, 1. 13; p. 242, 11. 2-5; p. 243, 1. 5 - p. 246, 1. 24; p. 248, L.
22 - p. 249, 1. 25; p. 254, 11. 17-23; p. 255, 1. 7-14; p. 340, 1. 24 - p. 342, 1. 10, 344, 1. 17 - p. 345,
1.2;p.352,1.24 -p. 353, 1. 17; p. 354, 11. 1-8; p. 387, . 21 - p. 388, 1. 4; p. 386, 1. 6-8, p. 399, L.
18 - p. 400, 1. 2; p. 402, 1. 16 - p. 404, 1. 24; p. 404,1. 6 - p. 410, 1. 7, p. 471, 1. 4 - p. 478, 1. 15).}

Furthermore, Defendants’ counsel used opening statement (Tr. p. 124, 1. 15 - p. 125, 1. 3)
and the majority of his closing argument to deflect blame for any negligence away from CONA
and its employees and onto Dr. Ezman and Peachtree. (Tr. p. 521, 1. 5 - p. 522, 2; p. 526, 1L. 16-

21;p. 527,11. 3-8; p. 527,1.23 - 528, 1. i1; p. 528,1.20 - p. 529, 1. 7; p. 529, 1. 25 - p, 530, L. 7; p.

¥ The Defendants even deflected fault onto the EMS crew that transported Mr. Jefferies to
Peachtree, (Tr. p. 250, 1. 17 - p. 253, 1. 12; p. 254, 1. 24 - p. 255, 1. 6)
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531, 1L 1-6; p. 532, 1. 19 - p. 536, L. 6; p. 536, 1. 9 - p. 537, 1. 6; p. 537, 1. 11 - p. 539, 1. 8; p. 539,
11. 9-25; p. 540, 1. 11-19; p. 540, 1. 25 - p. 541, 1. 13; p. 543, 1. 22 - p. 544, 1. 4; p. 546, 1. 18-24;
p. 547,1. 16 - p. 548, 1. 7; p. 548, 11. 12-14). The jury heard all of this evidence and argument and
could have chosen to agree with the Defendants by exonerating CONA and its employees,
including Ms. Nicholas; it simply did not believe them or accept this view of the evidence.

Ms. Nicholas asserts “the fact finder was never asked to determine whether Dr. Ezman’s
and Peachtree’s actions broke the causal connection between the Defendants’ actions and the
Plaintiffs claimed damages.” (Nicholas App. Br. p. 43). Again, the record reveals otherwise.

The trial court charged the jury regarding Respondent’s burden of proof. (Tr. p. 567,1. 8 -
p. 568, 1. 17;p. 571, 11. 8-14; p. 572, 1. 2-15;p. 573, 1. 23 - p. 574, . 3). This included the burden
of establishing Defendants’ breach of the standard of care (Tr. p. 571, 1. 8-14) and that the
Defendants’ negligence was a proximate cause of Respondent’s injuries. (Tr. p. 568, 11. 13-17; p.
575,1. 22 - p. 576, 1. 19). The Court specifically charged:

Where the cause of an injury may be as reasonably attributed to an act or

cause for which the Defendants [are] not liable as to one for which the Defendants

are liable, the Plaintiffs will have failed to establish that the injury was

proximately caused by the negligence of the Defendant.

It is only when the negligence or failing to conform to the applicable

standard of care of the Defendants, if any, proven on the part of the Defendants is

a proximate cause of any injury proven to have been sustained by the Plaintiffs

that the medical — that the Defendant medical doctor and his medical practice

would be held liable and that the Plaintiffs are entitled to a verdict against them.

(Tr. p. 576,1. 25 - p. 577, 1. 11) (emphasis added). The Court also charged:
In determining the question of proximate causation or proximate cause,
you must distinguish between an intervening cause and a concurring cause. An

intervening cause succeeds or follows that which for convenience is called the
primary cause. Though, as we have seen, it is only the remote cause.
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Concurring causes operate contemporaneously to produce the injury so
that it would not have happened in the absence of either.

If, by the exercise of reasonable foresight and diligence a concurring cause
should have been foreseen, liability for it attaches. However, the mere fact that

one of several concurring causes may not have been reasonably anticipated, is not

enough to shield from liability he who sets in motion the other for it is well settled

that the negligence complained of need not be the sole cause of the injury. It is

enough to show that it is a proximate concurring cause that is one that was so

efficient in causation that but for it, the injury would not have occurred.

(Tr. p. 578, 11. 8-25) (emphasis added). The Court went on to instruct the jury in detail on what
Plaintiff had to prove to establish concurrent causation. (Tr. p. 579,1. 1 - p. 580, 1. 23).

In light of the Defendants’ presentation of evidence deflecting all fault to Dr. Ezman and
Peachtree (and the EMS crew) and their closing argument that CONA and its employees were
not at fault but Dr. Ezman and Peachtree were the liable parties, these jury instructions permitted
the jury to determine not only that Respondent failed to establish proximate cause, but that any
negligence by CONA and its employees, including Ms. Nicholas, was cut off by the conduct of
Peachtree and its employees. That would have led to a verdict for the defense. However, this jury
rejected those claims and arguments as they were permitted to do.

Ms. Nicholas cites to several cases that are distinct from this case in very meaningful
ways. For instance, she cites Bethea v. Pedro Land, Inc., 290 S.C. 341, 350 S.E.2d 392 (Ct. App.
1986) as “holding that issue of concurrent and intervening causes were raised by the evidence”
and “therefore became a jury question whether the June accident was a concurring proximate
cause of the injuries and disability, or whether the November accident was the sole proximate

intervening cause of the injuries and disabilities.” (Nicholas App. Br. p. 42-43). In Bethea,

Plaintiff was involved in a second wreck about 5 months after the wreck before the court, and
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defendant claimed the second wreck caused plaintiff’s injuries. The issue in Bethea was whether
the trial court erred in giving the jury the exact same charge the trial court in this case gave on
intervening and concurrent causation. Bethea, at 346, 350 S.E.2d at 392. This Court affirmed
giving the charge because “the issues of concurrent and intervening causes were raised by the
evidence.” Id. at 347, 350 S.E.2d at 396. Bethea does not indicate intervening cause was plead
but does affirm the same charge given in this case based upon the evidence. Bethea does not
support Ms. Nicholas’s argument and in fact supports finding no prejudice by Judge Cole’s
denial of the motion to amend.

Ms. Nicholas also cites to Dixon v. Besco Eng., Inc., 320 8.C. 174, 463 S.E.2d 636 (Ct.
App. 1995) for the rule that “[wlhether an intervening act breaks the causal connection is a
question for the fact finder.” (Nicholas App. Br. p. 43). Dixon, however, involved loss of income
due to defendant wrongfully withholding plaintiff’s tools following termination. The defendant
was in default and sought to minimize damages by claiming plaintiff had found other
employment after his termination. The Court stated “[f}or an intervening act to break the causal
link and insulate the tortfeasor from further lability, the intervening act must be unforeseeable”
and the evidence established it was not unforeseeable plaintiff would not stay employed as a
machinist without his tools. Dixon, at 180, 463 S.E.2d at 640. The Court affirmed the trial court’s
finding that plaintiff’s brief employment did not break the causal link between defendant’s
actions and plaintiff’s damages.

Based upon the evidence and the trial court’s charge the jury could have found Dr. Ezman
and Peachtree were to blame, not Dr. Lim, Ms. Nicholas and CONA. Judge Cole did not abuse

his discretion in denying Defendants’ motion to amend to raise the defense of intervening and
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superseding negligence on the eve of the day-certain trial. Even if there was error, Ms. Nicholas

has not demonstrated prejudice. This Court should affirm.

1V.  The Trial Court (Judge Knie) Correctly Assessed Pre-judgment Interest Against
CONA, PA

Standard of Review

This issue is also guided by error preservation principles. If the issue on appeal had been
construction of Rule 68, SCRCP, or an agreement accepting an offer of judgment (a contract),
the scope of review would involve a question of law that this Court would review de novo. Wells
v. Vetech, LLC, 437 S.C. 428, 879 S.E.2d 6 (Ct. App. 2022). However, in this case, the issue is
whether the offer of judgment directed at Ms. Nicholas and her employer, misnamed CONA
ASC, LLC, was actually an offer to CONA PA; insofar as the issue is not waived that question
involves either an abuse of discretion in correcting the caption, Sentell v. Southern Ry. Co., 67
S.C. 229,45 S.E. 155 (1903), or any evidence with regard to the factual issue of the true target of
the offer of judgment, Cf S.C. Code Ann. § 14-3-330 (2015) (appellate court “shall have
appellate jurisdiction for correction of errors of law in law cases™); Liberty Builders, Inc. v.
Horton, 336 S.C. 658, 521 S,E.2d 749 (Ct. App. 1999) (appeliate court will give deference to
factual findings of trial court in response to motions preliminary to trial; although not controlling
the same principle should apply in this case).

Discussion
Ms. Nicholas contends that even though the caption in this case was changed to reflect

that CONA, PA was the correct defendant, Respondent never directed the offer of judgment to
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“CONA PA” but instead directed it to “CONA ASC, LLC,” and “the Offer of Judgment says
what it says, and cannot be edited in retroactive fashion by the circuit court nor was it.” (Nicholas
App. Br. p. 44). Ms, Nicholas continues this construct by claiming that because it was a “joint
offer,” and it is invalid as against CONA, PA, “it is also necessarily invalid as to Dr. Lim and PA
Nicholas.” (Id,). The Court should not be drawn into this false narrative based upon perjured
evidence offered by CONA — CONA, PA, was Ms. Nicholas’s employer (Lim Dep. p. 7, 11. 22-
24), was sued in that capacity, answered the complaint in that name, and the lawyer representing
both Ms. Nicholas and CONA, PA, consented to the Rule 15 amendment to correct the caption,
which related back to the initial filing of the complaint. Rule 15(c), SCRCP (an amendment
changing a party against whom a claim is asserted relates back if the new party had notice of the
institution of the action and “knew, or should have known, that, but for a mistake concerning the
identity of the proper party, the action would have been brought against them.”).

There is no question that Respondent recovered more than the offer of judgment and is
entitled to the pre-judgment interest. Rule 68, SCRCP; S.C. Code Ann. § 15-35-400(B) (Supp.
2020Y; Garrison v. Target Corp., 435 S.C. 566, 869 S.E.2d 797 (2022). As argued, this issue
depends upon whether this Court accepts CONA, PA’s contrived and false argument based upon
perjured affidavits, continued by Ms. Nicholas in her Brief, that CONA, PA was never a party to
this litigation, and was not even aware of its existence. To accept these arguments would have
required the trial court (and this Court on appeal) to suspend reality, ignore the record, and accept
the false statements by each of the affiants CONA, PA, proffered as truthful even though, as
Judge Knie found, they were not supported by, and were in fact in opposition to, the actual

record.
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Furthermore, this precise issue (that the offer of judgment was defective because it was
aimed at CONA ASC, LLC and not CONA, PA) was not made below and was certainly not ruled
upon by Judge Knie. In her order granting pre-judgment interest, Judge Knie stated:

Defendants do not contest that the Offer of Judgment was made and

rejected, nor the calculations made by Plaintiff. Defendants, as outlined in their

motions below, contest the verdict as being excessive and not supported by the

evidence.

(Order of July 28, 2025, p. 3). None of the Defendants, including Ms. Nicholas, challenged this
finding by motion to alter or amend pursuant to Rules 52(a) and 59(e), SCRCP, or revision
pursuant to Rule 54(b), SCRCP. And none of them claimed that the offer of judgment was
defective as to any of them, much less as to them all, for this reason. This issue is not preserved
for this Court’s review. See, e.g., Staubes v. City of Folly Beach, 339 5.C. 406, 412, 529 S.E.2d
543, 546 (2000) (“It is well-settled that an issue cannot be raised for the first time on appeal but
must have been raised to and ruled upon by the trial court to be preserved for appellate review.”);
Id. (“Without an initial ruling by the trial court, a reviewing court simply would not be able to
evaluate whether the trial court committed error.”). Even if it is, the record belies the argument.

Ms. Nicholas cites to cases from other jurisdictions claiming those cases invalidate a
“joint offer” conditioned on acceptance by all parties. (Nicholas App. Br. pp. 45-46). Each of
those cases is distinct from this case, in which the offer was to an entity and its employees for
whom that entity is vicariously liable. See Tocwish v Jablon, 183 F.R.D. 239, 240 n. 2 (N.D. IiL
1998) (defendant’s offer of judgment in 42 U.S.C. § 1983 case involving multiple plaintiffs and

conditioned upon unanimous acceptance was invalid, following other courts that found such

offer “gives no measure of damages to compare to those awarded at trial™); Attorneys’ Title Ins.
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Co. v. Gorka, 36 S0.3d 646, 652 (Fla. 2010) (Florida Supreme Court held invalid “an offer that
conditions mutual acceptance of a large number of parties who may legitimately evaluate and
value their claims differently from each other allows an offeror to abuse this situation and subject
all parties to the threat of sanctions”). The offer in this case did not condition acceptance upon
the agreement of all defendants; rather, they were jointly defended, had interconnected liability,
and were covered by the same insurer. (Offer of Judgment of 4/25/24). Neither of these foreign
cases advances Ms. Nicholas’s argument.

The trial court’s decision that CONA, PA, was the real party-defendant has evidentiary
support as set forth in Part I of the Respondent’s Brief to CONA, and Respondent incorporates
those arguments here. Rule 208(b)(6), SCACR. The Court should reject Ms. Nicholas’s
arguments and affirm the trial court’s order awarding pre-judgment interest against all

Defendants under the Offer of Judgment, and denying the motion for reconsideration.
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CONCLUSION
For the reasons stated the Court should affirm the verdict and the circuit court orders in
this case and remit the matter to the circuit court for further proceedings.

Respectfully submitted,
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COUNTER-STATEMENT OF THE ISSUES ON APPEAL’

L. Did the Trial Court (Judge Knie) Err in Amending the Caption to Correct the Name of
Carolina Orthopedic and Neurosurgical Associates, PA (CONA) when there was no
objection to the correction and CONA’s counsel stipulated to the correction?

11. Did the Trial Court (Judge Knie) Err in Not Permitting CONA to intervene when CONA,
PA was already a party to the suit?

II.  Did the Trial Court (Judge Knie) Correctly Assess Pre-Judgment Interest Against CONA?
IV.  Did the Trial Court (Judge Knie) Use a Proper Verdict Form Without Objection?
V. Did the Circuit Court (Judge Cole) Exercise Appropriate Discretion in Denying CONA’s

Motion to Amend the Answer to Assert Independent, Intervening and/or Superseding
Causation?

" CONA includes an assertion that it “joins in all the appellate arguments separately made
in this appellate matter by either Dr. Lim, PA Nicholas and/or CONA-ASC which are not
inconsistent with and/or contrary to the arguments CONA-PA has asserted herein, either in
whole or in part.” (CONA App. Br. p. 45). This blanket and vague assertion does not comply
with Rule 208(b)(6), SCACR, which provides parties “may adopt by reference all or any patt of
the brief of another.” (Emphasis added). The requirement of specificity “by reference” to a part
of another party’s brief permits any party who challenges an argument by another party to know
exactly what the first party is adopting. The requirement of providing a specific reference also
- provides the Appellate Court with certainty that an appellant is appropriately joining or raising an
issue and providing sufficient argument to avoid the issue being deemed abandoned. Respondent
simply cannot respond to this type of blanket and open-ended joinder in any of the other briefs in
this appeal, and only insofar as there is some unspoken consistency with CONA’s arguments.
The Court should disregard CONA’s inappropriate assertion and attempt to join other briefs in
this fashion.
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COUNTER-STATEMENT OF THE CASE

On July 9, 2020, Andrea Allen, as Personal Representative of the Estate of Albert Charles
Jefferies, brought a wrongful death and survival case arising out of medical negligence against a
number of medical professionals. (Complaint). Following two amendments and settlements with
some of the defendants, the case proceeded against Chi Hun Lim, M.D., his physician’s assistant
Megan Nicholas, and Carolina Orthopaedic and Neurosurgical Associations ASC, LLC.? All
Defendants denied liability and raised various defenses.

Extensive discovery and dispositive motions proceeded over the next four (4) years, The
matter was scheduled for a day certain {rial on June 2, 2025. On April 17, 2025, or about six (6)
weeks before trial, all Defendants moved to amend their answers to assert the affirmative defense
of independent, intervening and superseding negligence of Dr. Ezman, the physician at Peachtree
Centre, a managed care facility where the Defendants had discharged Mr. Jefferies for post-
surgical treatment. (Motion to Amend with Attachments).

On April 25, 2024, Respondent served an Offer of Judgment pursuant to Rule 68,
SCRCP, and S.C. Code Ann, § 15-35-400 (Supp. 2025) against all Defendants for $500,000.
(Offer of Judgment). Defendants rejected the offer.

Respondent opposed the motion to amend the Answer, contending Defendants knew for
over four (4) years that Respondent alleged negligence by Peachtree and its employee, Dr.

Ezman, but failed to raise the defense in their Answer to the Amended Complaint or at any fime

2 The actual name of the Appeliant is “Carolina Orthopaedic and Neurosurgical
Associates,” not “Carolina Orthopaedic and Neurological Associates.” Unfortunately, several of
the filings below as well as three of the Notices of Appeal contain the scrivener’s etror, and this
Court adopted the erroneous name for its caption. For simplicity, Respondent refess to the entity
as CONA. The Court may wish to correct this error for the caption in this Court.
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until just prior to trial. Respondent also pointed out that the amendment would be contrary to
Defendant’s un-supplemented responses to discovery denying any other person had liability in
this case. (Plaintiff’s Opposition filed May 5, 2025). Respondent added that Defendants’ lone
expert offered no opinions about anything anyone at Peachtree did wrong,. (/d.). On May 9, 2025,
the circuit court (Judge Cole) denied Defendants’ motion. (Order of May 9, 2025).

The case was tried from June 2 through June 5, 2025. The jury returned a verdict of
$3,000,000 for Ms. Allen and $3,000,000 for Ms. Hemphill, On June 16, 2025, Respondent
moved for assessment of prejudgment interest pursuant to Rule 68 and Section 15-35-400,

On June 17, 2025, all Defendants filed the following post-trial motions: (1) a joint motion
to alter or amend the judgment pursvant to Rule 59, SCRCP (for the first time, CONA raised an
issue over whether it was properly identified and asserted CONA ASC, LLC, was not liable for
the negligence of Dr. Lim or Ms. Nicholas; CONA requested the coust clarify the judgment)
(Rule 59, SCRCP, Motion of June 17, 2025); (2) a motion for INOV, contending Respondent
failed to prove a deviation from the standard of care and causation of damages and that
Respondent failed to establish gross negligence (JNOV Motion of June 17, 2025); (3) a motion
for new trial, raising for the first time an issue regarding the verdict form, contending Judge Cole
erroneously denied the motion to amend, and seeking application of the Thirteenth Juror
Doctrine (Motion for New Trial/Thirteenth Juror of June 17, 2025); (4) a motion for new
trial/new trial nisi remittitur based upon the amount of the verdict (Motion for New Trial/New
Trial Nisi filed June 17, 2025); (5) a motion for setoff of amounts Respondents recovered in
settlements with other defendants (Motion for Setoff of June 17, 2025); and (6) a motion to apply

the noneconomic damages cap to the verdict, contending there was no evidence to support the
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jury’s finding of gross negligence (Motion for Cap of June 17, 2025).

On June 26, 2025, Respondent filed separate responses to each motion. (Plaintiff’s
Responses to Defendants’ Motion, all of June 26, 2025). On July 1, 2025, Defendants filed a
Reply to Plaintiff’s Responses, (Defendants’ Reply of July 1, 2025).

The court held a hearing on July 2, 2025 on all pending motions. At the commencement
of the hearing counsel for all parties (including CONA) stipulated that the caption should be
amended to reflect that “CONA, PA,” and not “CONA ASC, LLC,” as the true defendant against
whom the verdict was rendered. (Order of July 3, 2025).

On July 14, 2025, through new counsel admitted pro hac vice, CONA, PA, filed a motion
to intervene pursuant to Rule 24(a), SCRCP, contending for the first time that it was a “non-
party” because everything was against CONA ASC, LLC, and not CONA, PA. (Motion to
Intervene of July 14, 2025). CONA also moved to set aside the order amending the caption to
correctly identify it as a party (which had been done through stipulation by CONA’s counsel).
(Rule 59, SCRCP, Motion of July 14, 2025). CONA attached affidavits from several physicians
in support of its motion. (Affidavit Exhibits filed July 14 and July 17, 2025).

On July 28, 2025, the court entered an order denying all of Defendants’ post-trial motions
and granting Respondent’s motion for Pre-Judgment Interest. (Order of July 28, 2025). The
court also applied the setoff with Respondent’s agreement.

On September 16, 2025, the court entered an order denying CONA, PA’s motion to
intervene and motion to set aside the July 14, 2025 order. (Order of September 16, 2025).

These separate appeals follow. This Brief addresses only CONA’s appeal.






STANDARD OF REVIEW’

The standard of appellate review for each issue CONA raises involves whether the trial
court committed an abuse of discretion. This means whether each of the rulings lacks evidentiary
support or is controlled by an error of law. E.g., Rickerson v. Karl, 412 8.C. 215, 219-220, 770
S.E.2d 767, 770 (Ct. App. 2015)(“An abuse of discretion occurs when the trial court’s ruling is
based on an error of law or, when grounded in factual conclusions, is without evidentiary
support.”). However, some issues are subject to the “any evidence” standard of review.
Accordingly, pursuant to Rule 208(b)(1)(D), SCACR, Respondent includes a Standard of Review

at the start of each argument.

¥ CONA does not include a discussion of this Cowt’s standard of review. See Rule
208(b)(1)(D) (mandating a separate statement of the standard of review in the brief). CONA
mentions “abuse of discretion” in its discussion of Rule 15, SCRCP, but then seeks this Court to
apply the trial court’s standard for granting a new trial. (App. Br. p. 41).
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FACTS

This is a medical malpractice case involving a jury finding of gross negligence by a
physician, Dr. Lim, and a physician’s assistant, Ms. Nicholas, that led to the death of
Respondent’s Decedent, Albert Charles Jefferies. This Brief is filed in response to the Brief of
Appellant filed on behalf of the employer of Dr. Lim and Ms. Nicholas, Carolina Orthopaedics
and Neurosurgical Associations, PA (“CONA”).

CONA raises no questions regarding the sufficiency of the evidence to support the jury’s
verdict, Therefore, specific facts related to each issue are discussed under each heading. Even so,
Respondent refers to the factual recitations in the Respondent’s Briefs directed to the Briefs of
Appellant filed by Dr. Lim (Respondent Brief to Dr. Lim, pp. 12, 13, 14, 15, 17, 18, 21, 22, 27,
28, 29, 31, 32, 33, 34, 36, and 40) and Ms. Nicholas (Respondent Brief to Ms. Nicholas, pp. 5,

10, 11, 13, 15, 16, 19, 20, 21, 25, 26, 27, 29, 31, 35, 41 and 42). Rule 208(b)(6), SCACR.






ARGUMENTS’
I. The Trial Court (Judge Knie) Did Not Err in Amending the Caption to Correct the
Name of Carolina Orthopedic and Neurosurgical Associates, PA (CONA, PA) When
There Was No Objection to the Correction and CONA’s Counsel Stipulated to the
Correction
Standard of Review

The trial court has discretion to amend the caption of a case to correct a misnomer in

furtherance of justice. Sentell v. Southern Ry. Co., 67 S.C. 229, 45 S.E. 155 (1903).

Discussion
CONA contends the trial court violated its due process rights by accepting a “post-verdict
stipulation” amending the caption to reflect that the true party-defendant to this litigation was
CONA, PA, instead of CONA ASC, LLC. (CONA App. Br. pp. 13-20). CONA incredibly
claims it “was not provided notice nor an opportunity to be heard before the trial court made the

patty substitution.” (App. Br. pp. 20-22). This Court should reject these arguments because they

4 CONA’s opening Brief of Appellant contains 104 footnotes, and all are single-spaced
and in 10-point type. See Rule 267(c), SCACR {mandating 12-point or larger type size and
double-spacing). Although footnotes should properly be single-spaced, this method permitted
CONA to avoid exceeding the 50-page limitation on brief length (the brief is still 46 pages long)
without moving the Court to permit CONA to exceed that limitation. Rule 208(b)(5), SCACR,
Furthermore, CONA’s footnotes are replete with citations to unpublished Court of Appeals
opinions, District Court memorandum orders, or South Carolina circuit court orders. Rule 268
(d)(2), SCACR. See footnotes 15, 16, 17, 42, 46, 58, 66, 71, 80, 82, 83, 84, 89, 91, and 104.
There are also numerous cites to cases from other jurisdictions that are meaningfully distinct
from this case and/or the procedures adhering in South Carolina. Respondent respectfully
requests that the Court distegard any cite to an unpublished order, opinion, rule, or decision from
other jurisdiction or from a trial court without CONA explaining why the cite is proper under
South Carolina jurispradence. See, e.g., Higgins v. Medical Univ. of South Carolina, 326 S.C.
592, 486 S.E.2d 269 (Ct. App. 1997) (reliance on unpublished orders is improper; this includes
circuit court orders in unrelated cases).

-






do not reflect what actually occurred below.”

CONA, PA admits that it was the employer of Dr. Lim and Ms. Nicholas, and that CONA
ASC, LLC is essentially a shell company (i.e., “carries on no business and has no employee[ and]
{s]ome (not all) of its members are also employed by CONA[-]PA, and some, but not all, doctots
at CONA-PA are also members of [CONA-JASC.”). (App. Br. p. 6).° Judge Knie rejected
CONA’s assertions that it had no notice of this action and the verdict was not properly against it.
This Court should affirm.

At trial, in discussing the doctrine of respondeat superior, counsel for all Defendants,
including CONA, stipulated “that any verdict against Dr. Lim or Megan Nicholas is a verdict
against and should be entered against CONA as well.” (R. p. 491, 1. 11-19). The Court then
instructed the jury:

It is stipulated by the Plaintiffs and Defendants that Dr. Lim and Megan Nicholas,

3 CONA’s counsel who was admitted pro hac vice following the trial to represent CONA
filed a Motion to Intervene on July 14, 2025, the same day as the order granting pro hac
admission. In support of the motion to revisit this issue, pro hac counsel presented affidavits
from a number of CONA’s employees, including several physicians, that are, frankly, incredible
on their faces. The affidavits uniformly and falsely contend that “CONA PA was not involved in
the litigation and was not present at trial” and the “attorneys purporting to speak for CONA PA
do not represent CONA PA and had no authority to enter into any agreement or stipulation on
behalf of CONA PA.” Judge Knie found these affidavits were belied by the evidence (i.e., were
false). (Order of Sept. 22, 2025, pp. 11-14). It is disturbing that CONA and its pro hac counsel
presented these patently false affidavits to the Court in an attempt to promote the false narrative
that it was never a party to this litigation, was not represented by the defense counsel who its
carrier hired to defend Dr. Lim, Ms. Nicholas and their employer (CONA), and was, in fact,
vaguely aware of the case, if at all. Cf. Rule 3.1, RPC, Rule 407, SCACR (meritorious claims and
contentions); Rule 3.3(a), RPC, Rule 407, SCACR (candor toward the tribunal); Rule 3.4(b),
RPC, Rule 407, SCACR (fairness to opposing party and counsel). Like Judge Knie, this Court
should give no credence to these perjured affidavits in its review of this issue.

8 CONA relies upon the false affidavits of Dr. Chittum, Dr. Brown, and Dr. Hoenig for
these assertions.
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P.A. are employees of CONA. As such, it is agreed that CONA is vicariously

liable for any negligence found against either Dr. Lim or Megan Nicholas, P.A.

And, of course, CONA is Carolina Orthopaedic and Neurological (sic) Associates,

ASC, LLC.

(Tr. p. 496, I1. 10-15). Both counsel acknowledged the couit had “stated your agreement as
requested.” (Tr, p. 496, 11. 16-18).

On July 2, 2025, the Court held a post-trial hearing. The Court subsequently entered an
order which states:

Counsel informed the Court at the commencement of the hearing that they agree

and stipulate that the caption in this action should be amended as follows:

Defendant Carolina Orthopaedic and Neurological Associates, ASC, LLC, should

correctly be referred to as Carolina Orthopaedic and Neurological’ (sic)

Associates, PA. It is so ordered.

(Order of July 3, 2025) (emphasis added).

Despite all of this, CONA now contends this verdict is not against “CONA, PA” but is
against the entity “CONA ASC, LLC,” which it admits was nof the employer of Dr. Lim or Ms.
Nicholas. Again, CONA relies upon affidavits which Judge Knie held were belied by the record.
This Court should reject this argument.

The Rules of Civil Procedure seek to avoid the kind of gamesmanship CONA is
attempting in this case. For instance, Rule 33(b)(8), SCRCP, mandates that a defendant who is
improperly identified give proper identification and state whether counsel will accept service of

an amended summons and pleading reflecting the cotrect information. Rule 15(c), SCRCP,

provides further that amendments “changing the party against whom a claim is asserted” relate

7 On August 27, 2025, the Court held another hearing at which this error was pointed out
and on September 4, 2025, issued an order correcting “Neurological” to “Neurosurgical” without
objection. (Order of Sept. 4, 2025).
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back to the original filing where the defendant “knew or should have known that, but for a
mistake concerning the identity of the proper party, the action would have been brought against
him.” As Professor Flanagan explains:

The third requirement {for an amendment changing parties to relate back]

is that the person to be added “knew or shouid have known that, but for the

mistake concerning the identity of the proper party the action would have been

brought against him.” The commentators on the federal rules argue that this is an

estoppel test. A new party cannot complain if he was served but misdescribed in

the pleadings, particulatly if the name used is a trade name. There is substantial

federal precedent permitting amendments to relate back if the party to be added

has a substantial “identity in interest” with the party actually named. Typical

examples are parent and wholly owned subsidiaries, or related corporations

sharing offices and officers or directors. Of course, if the party sought to be added

misled the plaintiff into thinking that the proper party had been named, general

principles of estoppel apply.
James F. Flanagan, ef al., South Carolina Civil Procedure Vol. 1, p. 191 (4th ed. 2020).

In this case, Respondent filed an amended complaint on June 29, 2021, bringing Dr. Lim,
Ms. Nicholas, and CONA into the case. (Amended Complaint of 6/29/21). Respondent alleged
CONA ASC, LLC, was “in the business of providing medical and surgical services” and
“employs physicians and physician assistants including Dr. Lim and Megan Nicholas, PA.”
(Amended Complaint, p. 2, 9 11-12; see also p. 7, §f 53, 54, and 55 (alleging respondeat
superior liability of CONA ASC, LLC)).

On August 30, 2021, a joint Answer was filed for Dr. Lim, Ms. Nicholas and “Carolina
Orthopaedic and Neurosurgical Associates, P.A.” (Answer of 8/30/21). The Answer admits
paragraphs 11 and 12 of the Amended Complaint. (Answer, p. 2, 1] 6, 7). The Answer also states
“Answering Paragraph 55 of the Complaint, these Defendants admit CONA is liable for the acts

and omissions of its employees according to the doctrine of respondeat superior....” (Answer, p.
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9, 9 44). At no time did CONA, PA, assert it had been misidentified.

Nearly four (4) years later, on April 17, 2025, counsel for all Defendants filed the Motion
to Amend the Answer to assert intervening and superseding negligence. (Motion of 4/17/25). The
Motion attached the proposed Amended Answer on behalf of “Carolina Orthopaedic and
Neurosurgical Associates, P.A.” (Motion of 4/17/25, Exh. A, p. 1; see alsop. 2,4, 5, and p. 9,
44 (admitting respondeat superior)). Thus, Counsel for all Defendants, including CONA, PA,
acknowledged it as the real party in this case. Cf. Griffin v. Capital Cash, 310 S.C. 288, 292, 423
S.E.2d 143, 145 (Ct. App. 1992) (“A corporation may be known by several names in the
transaction of its business. If' it is sued in a name under which it transacts business, the process
will ordinarily be sufficient to bring it before the court. The misnomer of a corporation has the
same effect as the misnomer of an individual. If it later appears that the true name of the
corporation is different from the name under which it was sued, the misnomer is properly a
subject of amendment. However, failure to correct the corporate name does not invalidate the
process or the judgment where the misnomer causes the corporation no prejudice.”) (citations
omitted). Once again, however, CONA, PA, did not inform anyone it had been misidentified.

In this case, CONA not only “should have known” of the scrivener’s error in identity, it
had actual knowledge through its counsel, who agreed to the stipulation changing the caption.
See, e.g., Koutsogiannis v. BB&T, 365 S.C. 145, 149, 616 S.E.2d 425, 428 (2005) (“In the
attorney-client relationship, clients are generally bound by their attorneys® acts or omissions
during the course of the legal representation that fall within the apparent scope of their attorneys’
authority.”); Williams v. Williams, 335 S.C. 386, 391, 517 S.E.2d 689, 691 (1999) (“This Court

has consistently recognized an attorney is the ‘alter-ego of his client’ and the attorney stands in
y Y Y
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the place of the client. ‘Notice to an attorney is effective as notice to the client when the notice is

received in the course of the transaction in which the attorney is acting.””)(citations omitted).

CONA’s counsel was aware of the litigation and who the real partics were before the Coutt.

But even in those situations where a plaintiff sues the wrong party, South Carolina’s state

court rules do not permit that party to sit back in silence in an attempt to escape responsibility as
CONA, PA readily admits it did in this case. The federal rules are in agreement. Compare Local
Civil Rule 26.01(F) and (G), D.S.C. (South Carolina federal court’s local civil rules mandate that
defendants who are improperly identified give proper identification and, if contending another
entity is, in fact liable, identify that fact and give the identity of that party).

CONA, PA, and its carrier paid the bills for counsel representing all Defendants
(including CONA, PA), and their counsel provided filings and discovery responses fot the
employer of Dr. Lim and Ms. Nicholas, who are admittedly employed by CONA, PA. Counsel
for all Defendants, including CONA, PA, had actual authority to answer the complaint, engage in
discovery, report progress in the litigation to Ms. Roper, enter stipulations, send bills, receive

payment for his work from CONA, PA’s carrier, and receive the verdict for CONA, PA by virtue

of his interactions with CONA PA representatives and its insurance carrier. (See all Exhibits to
Plaintiff’s Response to Motion to Alter or Amend filed 6/26/25) (discovety response p. 3, 6
admitting “[t]his defendant is a medical practice”; Discovery served by Defendants).

It is also the universal rule that private or secret limitations on an agent’s authority may
not bind third persons who have no knowledge of such restrictions. Moore v. Pilot Life Ins. Co.,
205 8.C. 474, 32 S.E.2d 757 (1945) (where a principal clothes its agent with apparent authority

to act in a certain capacity, it is bound by all the acts of such agent within the scope of such
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authority; a person dealing with such an agent is not bound by any secret limitations on such
apparent authority). Any limitations on Defense Counsel’s authority were secret and, as such,
unenforceable.

Defense Counsel also had apparent authority by virtue of the principal (CONA, PA and
its carrier) placing him in a position that allowed justifiable reliance on his authority. The
doctrine of apparent authority focuses on the principal’s manifestation to a third party that the
agent has certain authority. Rickborn v. Liberty Life Ins. Co., 321 8.C. 291, 468 S.E.2d 292
(1996). Accordingly, the principal is bound by the acts of its égent when it places the agent in
such a position that persons of ordinary prudence, reasonably knowledgeable with business
usages and customs, are led to believe the agent has certain authority and they in turn deal with
the agent based on that assumption. /d. Thus, the concept of apparent authority depends upon
manifestations by the principal to a third party and the reasonable belief by the third party that the
agent is authorized to bind the principal. Beasley v. Kerr-McGee Chem. Corp., 273 §.C. 523, 257
S.E.2d 726 (1979); Visual Graphics Leasing Corp. v. Lucia, 311 S.C. 484, 429 S.E.2d 839 (Ct.
App. 1993). See also Moore v. North American Van Lines, 310 8.C. 236, 423 S.E.2d 116 (1992)
(basis of apparent authority is representations made by principal to third party and reliance by
third party on those representations).

Even if CONA, PA, understood that it was not properly before the Court (and Respondent
asserts it was), that means CONA, PA, sat “idly by” hoping to have this ace in the hole in case of
a negative verdict. The law does not permit this type of misconduct. Dykema v. Carolina
Emergency Physicians, P.C., 348 S.C. 549, 554, 560 S.E.2d 894, 896 (2002) (“[Our supreme

court] has repeatedly held that a party should not be permitted to sit idly by while a verdict
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etroneous in form is being returned and witness its receipt without objection and later, after the
jury has been discharged, claim advantage of the error, thus invited by acquiescence.”).

Finally, this issue is in reality a red hetring that CONA has drawn across the path of this
case in the hopes of misdirecting the Cowrt’s attention. In its Answer and throughout this case,
including the stipulation read to the jury, CONA, PA, admitted Dr. Lim and Ms, Nicholas were
its employees and it would be liable for any verdicts against them. That is, of course, black letter
law in South Carolina. See, e.g., James v. Kelly Trucking Co., 377 S.C. 628, 631, 661 S.E.2d
329, 330 (2008) (“The doctrine of respondeat superior provides that the employer, as the
employee’s master, is called to answer for the tortious acts of his servant, the employee, when
those acts occur in the course and scope of the employee’s employment.”); id. (“Such liability is
not predicated on the negligence of the employer, but upon the acts of the employee, whether
those acts occurred while the employee was going about the employer’s business, and the agency
principles that characterize the employer-employee relationship.”). CONA, PA’s, liability
vicariously attached to CONA, PA, as the true employer for the negligence by its employees Dr.
Lim and Ms. Nicholas through the doctrine of respondeat superior. Morrow v. Fundamental
Long-Term Care Holdings, LLC, 412 S.C. 534, 773 S.E.2d 144 (2015). It cannot escape that
responsibility by this attempt at sleight of hand.

The Court should reject CONA, PA’s specious assertion that it is the innocent victim of a
miscarriage of justice in this case. CONA relies upon affidavits Judge Knie found to be false to
support its narrative, and its arguments are belied by the record and contrary to settled precedent.

The Court should affirm.
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IL The Trial Court (Judge Knie) Did Not Err in Not Permitting CONA, PA to
Intervene When CONA, PA, Was Already a Party to the Suit

Standard of Review

“The standard of review for a Rule 24(2)(2)], SCRCP,] motion is whether the judge
abused [her] discretion in granting or denying the motion.” In re Horry Cnty. State Bank, 361
S.C. 503, 507, 604 S.E.2d 723, 725 (Ct. App. 2004). “On reviewing the trial judge’s decision as
to whether adequacy of representation exists, [this Court] must appraise all of the circumstances
of a particular case as to whether interests sufficiently overlap so as to deny intervention.” /d.

Discussion

CONA contends the trial court erred as a matter of law in denying its Motion to Intervene
pursuant to Rule 24, SCRCP. (CONA App. Br. pp. 22-31). The Court should affirm that ruling,

On July 14, 2025, CONA, PA, filed a Motion to Intervene pursuant to Rule 24, (Motion
to Intervene of 7/14/25). CONA, PA, contended, as it does on appeal, that it had never been a
party to the action and had never been served notice of the matter. CONA PA admitted it
received updates from its insurer and sought intervention after “becoming aware of the action
taken by attorneys in this action, purportedly on its behalf and potentially making it liable for a
judgment in a case in which it was not a party.” (Motion to Intervene, p. 4). CONA also moved
to set aside the order correcting the caption. [n both motions CONA relied upon the affidavits
Judge Knie found were belied by the record (i.e., obviously false).

Following a hearing the Court denied both motions. (Order filed 9/22/25). The Court
noted:

The record before me reveals that the medical practice does not use its
corporate name in its medical records, on its letterhead, on its website, or on its
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social media accounts. Even its CEO, Kelly Roper, does not use the corporate
name in her email signature block. As a result, the practice group’s corporate
name is not readily ascertainable from the information available in the public
domain. This appears to be the source of the confusion regarding the correct
corporate name that resulted in the issues now before the Court.

(Order of 9/22/25, p. 2). The Court noted that throughout the four years of litigation “the parties,
while referencing the medical practice that employed Dr. Lim and Ms. Nicholas, used the
following names interchangeably: CONA, Carolina Orthopaedic & Neurosurgical Associates,
P.A., and Carolina Orthopaedic & Neurosurgical Associates, ASC, LLC.” (Order of 9/22/25, p.
3). The Court added:

Regardless of which name was used, it is evident from the record that the parties
were always referring to the medical practice that employed Dr. Lim and Ms.
Nicholas. It is equally clear from the record that defense counsel, Ashby Davis
and Ryan Ginty, both of Davis & Snyder, PA, were defending Dr. Lim’s and Ms,
Nicholas’s employer in this action, regardless of which name was being used.

(Order of 9/22/25,p. 3). The Court found the record did not support the assertions in the various
affidavits CONA submitted with its motion. (Order of 9/22/25, p. 4).
The Court held:

Contrary to its assertions in these motions and the supporting affidavits,
CONA PA is already a party to this action. 1t filed an answer to the complaint on
August 30, 2021. As such, there is no need for a motion to intervene — CONA PA
is, and has been, a party to this action.

(Order of 9/22/25, p. 4) (emphasis added). The Court added:

By virtue of filing an answer to the complaint CONA PA made a general
appearance and became a patty defendant in this action. By filing an answer to the
complaint CONA PA waived any objections it might have had to any defect in
service of process and submitted itself to the jurisdiction of the court. [citations
omitted]

Having filed an answer to the complaint and appeared in this action,
CONA’s arguments asserting a lack of adequate service of process are baseless.
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[citations omitted|

Without question, CONA PA had notice of the action and an opportunity
to defend itself, It answered the complaint. [I]t was represented by experienced
counsel retained by its own insurance carrier. A vigorous defense was mounted on
its behalf over the course of nearly four years that culminated in a trial. Moreover,
CONA PA’s Chief Executive Officer, Kelly Roper, in her affidavit, acknowledged
receiving a copy of the Notice of Intent to Sue, recognized that it was a medical
malpractice action, recognized that it involved treatment of a deceased CONA PA
patient by CONA PA employees, and forwarded it to CONA PA’s insurance
carrier. The Notice of Intent fo Sue put her, and CONA PA, on actual notice that
claims for vicarious liability were being asserted against Dr. Lim’s and Ms.
Nicholas’s employer. She did, by her own admission, exactly what she would
have done had CONA PA been cotrectly named in the caption of the Notice of
Intent to Sue.

(Order of 9/22/25, pp. 5-6).

The Court used the same analysis in denying CONA PA’s motion to set aside the order
changing the caption. (Order of 9/22/25, pp. 6-8) The Court added, however, that CONA PA did
not raise the issue regarding the name at any time before the verdict “and, in fact, led its own
counsel and Plaintiff to believe that CONA ASC, LLC was a medical practice that employed
healthcare providers.” (Order of 9/22/25, p. 9). The Court observed that CONA’s CEO, Ms.
Roper, was consulted during the preparation of the discovery responses. (Order of 9/22/25, pp. 9-
10).

The Court then listed five (5) other cases in which CONA was sued as “CONA ASC,
LLC” and observed that CONA ASC, LLC filed answers or other pleadings in each of those
cases asserting it was a medical practice that employed defendant healthcare providers, (Order of
9122125, pp. 10-11). The Court stated:

The common denominator in all of these cases is the client, not the law firm

representing it. If CONA ASC, LLC truly conducts no business and has no
employees, as it asserts here, then the problem is that CONA has not been giving
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its attorneys accurate information. That appears to be what happened here. At the

hearing, Mr. Davis informed the Court that the first time he learned that CONA

PA and CONA ASC, LLC were not one in the same was on June 12, 2025, after

the verdict in this case. It is unclear why Dr. Lim and Kelly Roper, both of whom

should have recognized this issue, said nothing about it at any time before the

jury’s verdict.

(Order of 9/22/25, p. 11). The Court found CONA PA misled its own counsel and the plaintiff in
this case and in others such that “it would be an exfraordinary injustice to allow CONA PA to
avoid the judgment on the jury’s verdict. This Court will not permit such a result.” (Order of
9/22/25, p. 11).

The Court then turned specifically to the affidavits CONA’s new pro hac counsel
submitted in support of the motions. The Court summarized each and noted “[tfhe evidence
presented does not support these assertions and, in fact, establishes just the opposite.” (Order of
9/12/25, pp. 11-12).

For instance, the Court observed that Ms. Ropet claimed she had no affiliation with
CONA ASC, LLC, but public records revealed Ms. Roper filed a change of registered agent form
with the South Carolina Secretary of State’s office in May 2021 on behalf of CONA ASC, LLC,
and identified herself as a member of the organization, (Order of 9/22/25, p. 12). She did the
same in the articles of organization she filed for CONA ASC, LL.C, on January 5, 2018,
identifying herself as an organizer. (Id.)

The Court also described an email of July 7, 2021, in which Ms. Roper wrote “please see
the email below from the attorney that is representing Dr. Lim and CONA in the following

claim,” (Jd.). The Court described email exchanges between Mr. Davis and Ms, Roper regarding

discovery responses as well as an email of June 1, 2021, from CONA’s insurer, MagMutual
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Insurance Company, notifying Ms. Roper as CONA’s CEO, Dr. Lim and Ms. Nicholas that M.
Davis had been retained to represent all of them in the action. (Order of 9/22/25, pp. 12-13).

Once again, the Court outlined the assertions in each of the affidavits CONA’s pro hac
counsel submitted and described them as containing assertions about which the record
“establishes just the opposite,” i.e., they are false. (Order of 9/22/25, pp. 13-14). The Court then
reaffirmed the stipulation at trial that any verdict against Dr. Lim and Ms. Nicholas would be a
verdict against CONA. (Order of 9/22/25, p. 14). Further, Mr. Ginty, as counsel for all
Defendants, “agreed to stipulate to the substitution of CONA PA for CONA ASC, LLC in the
caption of the case and with respect to the judgment.” (/d.) The Court added:

Had Ms. Roper, or Dr, Lim, or anyone else at CONA PA alerted their

attorneys to this issue earlier, this matter could have, and likely would have, been

resolved in the same fashion. Once counsel became aware of the issue, he raised it

and the parties, with the Court, worked together to resolve it by a stipulation that

was consistent with the facts and applicable law. This is what our system expects

from officers of the court and litigants.

(Order of 9/22/25, p. 15) (emphasis added). The Court therefore reaffirmed the stipulations
pursuant to Rule 43(k), SCRCP, and denied both motions. (/d.).

CONA’s arguments in the Brief completely ignore that Judge Knie found the affidavits
CONA submitted were belied by the record (that is, false). CONA cites repeatedly to those
affidavits throughout its Brief as if the Court must accept their accuracy and veracity without
question; of course, that is not the law. Cf. Black v. Hodge, 306 S.C. 196, 198, 410 S.E.2d 595,
596 (Ct. App.1991) (even testimony that is not contradicted directly does not render it

undisputed; there remains the question of the inherent probability of the testimony and the

credibility of the witness or the interests of the witness in the result of the litigation). In light of
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Judge Knie’s decision, however, this Court should completely distegard the affidavits except
where they admit notice of the action. Despite its protestations, CONA, PA, was a party at all
time and as such was not entitled to intervene as a matter of law. See James F, Flanagan, Souh
Carolina Civil Procedure, Vol. 1 at 285 (4th Ed. 2020) (“Intervention is the procedure by which
a non-parfy may petition and be granted party status in a case.”) (emphasis added).

Even so, these decisions were within the trial court’s discretion. As the Supreme Court
held:

“The decision to grant or deny a motion fo ... intervene in an action

pursuant to Rule 24, SCRCP, lies within the sound discretion of the trial court.”

On appeal, this Court will not disturb the trial court’s decision absent a manifest

abuse of discretion that results in an error of law. Moreover, the error of law must

be so opposed to the trial court’s sound discretion “as to amount to a deprivation

of the legal rights of the party.”
Fx parte Builders Mut. Ins. Co., 431 8.C. 93, 98-99, 847 S.E.2d 87, 90 (2020) (citations
omifted).

CONA PA’s entire argument is constructed upon a false narrative supported by false

affidavits. Like the trial court this Court should reject those affidavits and CONA’s arguments

and affirm the trial court’s discietionary order.

HI. The Trial Court (Judge Knie) Correctly Assessed Pre-Judgment Interest Against
CONA, PA

Standard of Review
Based upon the way CONA presents this issue, whether to apply the pre-judgment
interest procedures against CONA depends on whether the trial court etred in finding and

holding CONA, PA, had notice of the action, including the offer of judgment. This is a factual
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dispute in a law case and is subject to an “any evidence” standard of review. E.g., Osterneck v.
Osterneck, 374 S.C. 573, 577, 649 S.E.2d 127, 129 (Ct. App. 2007) (“In a law case tried by the
judge without a jury the standard of appellate review is limited to a correction of errors of law
and a determination if there is any evidence to support the factual findings of the trial judge.”).
Discussion

CONA PA contends that because it was not a “party of record” it cannot be subject to the
Offer of Judgment pursuant to Rule 68, SCRCP. (CONA App. Br. pp. 32-36). Judge Knie
rejected that assertion as unsupported by the record. (Order filed 9/25/25). The Court should not
be persuaded by this argument.

Rule 68 provides:

Any party in a civil action .., may file, no later than twenty days before the

trial date, a written offer of judgment signed by the offeror or his attorney,

directed to the opposing party, offering to take judgment in the offeror’s favor, or

to allow judgment to be taken against the offeror for a sumn stated therein, or to the

effect specified in the offer.
Rule 68(a). Respondent provided the timely offer of judgment to counsel for all Defendants,
including CONA, pursuant to this provision,

Rule 68 provides further:

If an offer of judgment is not accepted and the offeror obtains a verdict or

determination at least as favorable as the rejected offer, the offeror shall recover

from the offeree: ... (2) if the offeror is a plaintift, eight percent interest computed

on the amount of the verdict or award from the date of the offer to the entry of

judgment ....
Rule 68(b). Similarly, Section 15-35-400(B) states:

If an offer of judgment is not accepted and the offeror obtains a verdict or

determination at least as favorable as the rejected offer, the offeror shall be
allowed to recover from the offeree: ... (2) if the offeror is a plaintiff, eight percent
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interest computed on the amount of the verdict or award from the date of the
offer....

S.C. Code Ann. § 15-35-400(B) (Supp. 2025). Both Rule 68 and Section 15-35-400(B) provide
that Respondent was entitled to eight (8) percent interest on the entire amount of verdict.
Garrison v. Target Corp., 435 8.C, 566, 869 S.E.2d 797 (2022). There is no dispute that the
verdict was at least as favorable as the offer of judgment in this case, which was $500,000.00.

Like the issues above, however, this issue depends upon whether this Court accepts
CONA'’s contrived and false argument that it was never a party to this litigation, and was even
unaware of its existence, To accept these arguments would have required the trial court (and this
Court on appeal) to suspend reality, ignore the record, and accept the statements by each of the
affiants as truthful even though, as Judge Knie found, they were not supported by, and were in
fact in opposition to, the actual record. Compare Prevatte v. Prevatte, 297 8.C. 345, 352, 377
S.E.2d 114, 118 (Ct. App. 1989) (Sanders, CJ) (“The trial judge, not having been born yesterday,
was fully convinced that Mr. Prevatte had committed adultery. So are we.”)

The trial court’s decision has evidentiary support as set forth in Section 1I of this Brief.
The Court should reject CONA’s arguments and affirm the trial court’s order awarding pre-
judgment interest against CONA under the Offer of Judgment and denying CONA’s motion for

reconsideration of that order.

w22






IV.  The Trial Court (Judge Knie) Used a Proper Verdict Form Without Objection
Standard of Review
This issue is governed by error preservation rules. On the merits, the issue is subject to an
abuse of discretion standard of review. See South Carolina Dept. of Transp. v. First Carolina
Corp. of SC, 372 8.C. 295, 300-301, 641 S.E.2d 903, 906 (2007) (“The trial judge has the
discretion to determine how a case is submitted to the jury... Rule 49, SCRCP, clearly allows the

court to use special verdicts in its discretion.”).

Discussion

CONA, PA, contends “over [all Defendants’] objection, the Trial Court improperly
allowed the verdict form to list, not only Ms. Allen, but also Ms. Hemphill - a mere statutory
beneficiary — which in turn permitted the jury to specifically also award Ms. Hemphill damages
of $3M.” CONA, PA, contends this resulted in “duplicative recovery to the Jefferies Estate.”
(CONA App. Br. p. 36). The record does not support that CONA objected to the verdict form or
that the jury awarded a “duplicative recovery.” This Court should not address this issue or be
persuaded by CONA’s argument that the verdict was improper.

First, CONA cites to lines 10-15 of page 492 of the transcript as evidence of an overall

objection by all Defendants, (CONA App. Br. p. 36). The actual colloquy in the transcript,

¥ CONA contends the objections occurred during conferences in chambers or otherwise
off the record, This is insufficient to present the issue to this Court. York v. Conway Ford, Inc.,
325 8.C. 170, 480 S.E.2d 726 (1997) (an objection made during an off-the-record conference
which is not made part of the record does not preserve the question for appellate review); Mains
v. K Mart Corp., 297 S.C, 142, 375 S.E.2d 311 (Ct. App. 1988) (it is incumbent upon parties to
state grounds on the record in order to lay a foundation for appellate review).
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however, tells a different story:
THE COURT: * * * With regard to the verdict form, we had some back and forth.
[ had proposed verdict forms from Counsel, which I sincerely appreciate. Does the

current verdict form reflect what we ended up with?

MR, DAVIS (Counsel for all Defendants, including CONA): It does from our
perspective, Your Honor.

(Tr. p. 492, 11. 10-15) (emphasis added). Thus, CONA’s counsel not only failed to raise any
objection to the verdict form, CONA’s counsel affirmatively agreed with the Court that the
verdict form used was what all parties “ended up with,” that is, agreed to use.

Furthermore, prior to that exchange, the Court indicated it had revised proposed verdict
forms the patties submitted. (Tr. p. 430, 1. 21-23). The Court provided a copy of the proposed
verdict form to each counsel. (Tr. p. 431, 1. 22 - p. 432, . 4).

Prior to closing arguments the Court stated, “Let’s talk about the verdict form. I need to
put some things on the record. I had a conference yesterday afternoon with Counsel off the record
in the conference room on our hall. We met for maybe an hour, discussed the charges.” (1Ir. p.
490, I1. 15-19) (emphasis added), The Court then described amendments to the jury charges that
resulted from that off-the-record conference as well as the stipulation by counsel for all parties
regarding CONA’s vicarious liability for Dr, Lim and Ms. Nicholas. (Tr. p. 490, 1. 19 - p. 491, 1.
23). The following exchange then took place:

THE COURT: Does that accurately reflect the charge conference?

MR. DAVIS (Defendants’ counsel): From our perspective and short memory, yes,
ma’am,

(Tr. p. 491, 1. 24 - p. 492, 1. 2). The verdict form discussion set forth above then took place.

The Court later described the verdict form during the jury instructions. (Tr. p. 588, 1. 22 -
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p. 590, 1. 16). The Court also instructed the jury that if it found liability it was to return separate
verdicts for Ms. Allen and Ms. Hemphill. (Tr. p. 589, 1. 22 - p. 590, L. 2). Once the jury exited the
courtroom the Court asked for “any objections to the charge by Counsel?” (Tr. p. 591, 11. 11-12).
Counsel for all Defendants, including CONA, stated “No, Your Honor.” (Tr. p. 591, 1. 14).

The Court then stated:

Thank you. I have the verdict form. I’'m happy for y’all to look at it before it goes

back. It’s the same one that’s been circulated.... If y’all have reviewed it, find it

acceptable.
(Tr. p. 591, 11. 15-19). Counsel for all Defendants, including CONA, stated “It is, Your Honor.”
(Tr. p. 591, 1. 20). Thus, any objection CONA may have had to the verdict form (although the
record reveals none) was finally put to bed at that point, if not before. See Rule 51, SCRCP (“No
party may assign as error the giving or the failure to give an instruction unless he objects thereto
before the jury retires to consider its verdict, stating distinctly the matter to which he objects and
the grounds for his objection.”).

The jury returned its verdict of $6,000,000.00, responding to the special interrogatories
on the agreed-upon verdict form, including an apportionment of $3,000,000.00 for Ms, Allen and

a separate apportionment of $3,000,000.00 for Ms. Hemphill. (Tz. p. 598, Il. 13-15).” The Court

? The Court should logically reconcile and construe the verdict in this case as a
$6,000,000.00 verdict that the jury allocated to each claimant under the Damages Act and as they
were instructed to do without objection. See Orangeburg Sausage Co. v. Cincinnati Ins. Co., 316
S.C. 331, 344-345, 450 S,E.2d 66, 74 (Ct. App. 1994), cert. denied May 9, 1995 (“It is the duty
of the court to sustain a verdict when a logical reason for reconciling the verdict can be found.
Rhodes v. Winn-Dixie Greenville, Inc., 249 8.C. 526, 155 S.E.2d 308 (1967);, Haskins v.
Fairfield Elec. Co-op., 283 8.C. 229, 321 S.E.2d 185 (Ct. App. 1984), overruled in part other
growmds, O’Neal v. Bowles, 314 S.C. 525,431 S.E.2d 555 (1993). See also New York Carpet
World v. Houston, 292 S.C. 101, 354 S.E.2d 924 (Ct. App. 1987) (a jury’s verdict should be
affirmed if it is possible to do so and carry into effect the jury’s clear intention,; it is the Court of
Appeals’s duty to uphold jury verdicts if they can be logically reconciled)”).
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confirmed the verdict with the jurors. (Tr. p. 597, 1. 21 - p. 598, 1. 25). The Court then asked all
counsel, including counsel for CONA, “[i]s there anything else of the jury at this time?” and
counsel for all Defendants, including CONA, responded “No, ma’am.” (Tr. p. 599, 11. 3-5).

Although CONA claims it presented a competing verdict form, Counsel for all
Defendants, including CONA, did nof proffer a different version of the verdict form for the
record. Cf. Carson v. South Carolina Dept. of Nat'l Resources, 371 S.C, 114, 638 S.E.2d 45
(2002) (a proffer permits an appellate court to assess prejudice from any alleged error). The
purported competing verdict form is therefore not a part of the Record before this Court.

Even if a competing verdict form had been proffered, CONA did not object and in fact its
counsel agreed to the verdict form the Court ultimately submitted. (Tr. p. 492, iL. 10-15; p. 591,
1I. 15-20). See, e.g., Dykema v. Carolina Emergency Physicians, P.C., 348 5.C. 549, 554, 560
S.E.2d 894, 896 (2002) (“]Our supreme court] has repeatedly held that a party should not be
permitted to sit idly by while a verdict erroncous in form is being returned and witness its receipt
without objection and later, after the jury has been discharged, claim advantage of the error, thus
invited by acquiescence.”). The Dykema Court cited the following: Washington v. Whitaker, 317
S.C. 108, 451 S.E.2d 894 (1995) (holding that party may not wait until INOV to object to
punitive damage award as the Supreme Court does not recognize a “plain error™ rule); Limehouse
v. Southern Ry., 216 S.C. 424, 58 S.E.2d 685 (1950) (where verdict is objectionable as to form,
party who desires to complain should call that fact to the Court’s attention when the verdict is
published; otherwise, the right to do so is waived); MeAlister v. Thomas and Howard Co., 116
S.C. 319, 108 S.E. 94 (1921) (defect in the form of a verdict must be presented at the time it is

published, and failure to do so waives the right to raise that matter later); Bethea v. Western
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Union Telegraph, 97 S.C. 385, 81 S.E. 675 (1914) (irregularity of jury verdict awarding punitive
but no actual damages must be called to the attention of the court at the earliest opporfunity;
otherwise it will be deemed to have been waived; waiting until jury separates and then urging
irregularity as ground for new trial is too late). This issue, therefore, is not preserved for appellate
review.

On the merits, there was no error. Putting both persons on the verdict form resolved
tension between the wrongful death statute and the Damages Act. The wrongful death statute
provides “Every such action shall be brought by or in the name of the executor or administrator
of such person.” S.C. Code Ann, § 15-51-20 (Supp. 2025). The Damages Act provides
limitations “for each claimant, regardless of the number of separate causes of action on which
the claim is based, except as provided in subsection (E).” S.C. Code Ann. § 15-32-220(A)~(C)
(2005 & Supp. 2025) (emphasis added). Section 15-32-220 (E) is the “grossly negligent”
exception to the statutory cap. So while the caption complies with the wrongful death statute, the
verdict form that all parties agreed for the Court to submit to the jury permitted the jury to
allocate the “each claimant” portion of the damages as contemplated by the Damages Act, which
harmonized the two statutes. See, e.g., Machin v. Carus Corp., 419 S.C. 527, 799 S.E.2d 468
(2017) (noting the Court has an obligation to harmonize statutory schemes whenever such a
construction is consistent with legislative intent; Supreme Court harmonized the Workers’
Compensation Act with the Uniform Contribution Among Tortfeasors Act); Porter v. South
Carolina Pub. Serv. Comm’n, 327 S.C. 220, 224 n. 3, 489 S.E.2d 467, 469 n. 3 (1997) (“Where
two statutes can be reconciled and are susceptible of a construction that will render both

operative without doing violence to either, it is the duty of the cout to so construe them.”).
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Accordingly, even if this issue was preserved for review (and it is not), the Trial Court’s decision
was correct.

Additionally, Rule 49 of the Rules of Civil Procedure provides:

The court may require a jury to return only a special verdict in the form of a

special written finding upon each issue of fact. In that event the court may submit

to the jury written questions susceptible of categorical or other brief answer or

may submit written forms of the several special findings which might properly be

made under the pleadings and evidence; or it may use such other method of

submitting the issues and requiring the written findings thereon as it deems most

appropriate.
Rule 49(a), SCRCP. This Rule permitted the trial court the discretion to submit this
apportionment to each claimant to the jury for its resolution in compliance with the Damages
Act. South Carolina Dept. of Transp. v. First Carolina Corp. of SC. And again, not only did
CONA not object, its counsel affirmatively agreed to the procedure and use of the verdict form.

One primary purpose of issue preservation rules is to “give the trial court a fair
opportunity to rule.” Atl. Coast Builders & Contractors, LLC v. Lewis, 398 8.C. 323, 329, 730
S.E.2d 282, 285 (2012) (quoting Queen’s Grant I Horizontal Prop. Regime v. Greenwood Dev.
Corp., 368 S.C. 342, 373, 628 S.E.2d 902, 919 (Ct. App. 2006)). A trial court’s opportunity to
rule necessarily includes both parties being aware of the nature of the objection such that they
may present their best arguments addressing that objection. This then serves another purpose of
our rules — “meaningful appellate review.” Id. (quoting Queen’s Grant II Horizontal Prop.
Regime, 368 S.C. at 373, 628 S.E.2d at 919). See, also, Staubes v. City of Folly Beach, 339 S.C.
406, 412, 529 S.E.2d 543, 546 (2000) (error preservation requirements are intended to enable the

lower coutt to rule properly after it has considered all relevant facts, law, and arguments).

The trial court’s decision to put both Ms. Allen and Ms. Hemphill on the verdict form for
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separate awards was correct. Even so, the time for CONA, PA, to raise any issue with the verdict

form was prior to the verdict, or at the latest while the jury was still assembled after the verdict.

That would have allowed the trial court to resubmit a different verdict form to the jury, similar to

the “zero verdict” cases. Cf. Longshore v. Saber Sec. Servs., Inc., 365 S.C, 554, 619 S.E.2d 5 (Ct.

App. 2005) (noting when a jury returns an improper “zero” verdict, the proper and most

consistent approach is to require, upon request, the trial court to re-submit the matter to the jury).

See, also, Erickson v. Jones St. Publishers, LLC, 368 S.C. 444, 476, 629 S.E.2d 653, 670 (2006)

(“[A] party may not complain on appeal of etror or object to a trial procedure which his own

conduct has induced.”).

The Court should hold this issue is not preserved for appellate review. If the Court
addresses the merits of the issue, the Court should hold that the trial court properly exercised its
discretion pursuant to Rule 49 in permitting the jury to award separate damages “for each
claimant” under the Damages Act.

V. The Circuit Court (Judge Cole) Exercised Appropriate Discretion in Denying
Appellant’s Motion to Amend the Answer to Assert Independent, Intervening
And/er Superseding Causation

Standard of Review

A denial of a motion to amend a pleading pursuant to Rule 15, SCRCP, is within the
sound discretion of the circuit court. Oulla v. Valezques, 427 S.C. 428, 435, 831 S.E.2d 450, 453
(Ct. App. 2019), citing Sullivan v. Hawker Beechcraft Corp., 397 S.C. 143, 153, 723 S.E.2d 835,
840 (Ct. App. 2012) (holding a Rule 15 motion is subject to abuse of discretion review). Because

the motion is subject to the sound discretion of the circuit court, it “will rarely be disturbed on
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appeal. The [circuit court’s] finding will not be overturned without an abuse of discretion or
unless manifest injustice has occurred.” Oulla, supra, citing Sullivan, 397 S.C. at 153, 723
S.E.2d at 840 (quoting Berry v. McLeod, 328 S.C. 435, 450, 492 S.E.2d 794, 802 (Ct. App.
1997)). “An abuse of discretion occurs when the [cireuit court]’s ruling is based upon an error of
law or, when based upon factual conclusions, is without evidentiary support.” Oulla, supra,
citing Fontaine v. Peitz, 291 S.C. 536, 538, 354 S.E.2d 565, 566 (1987).

Discussion

CONA contends the Circuit Court (Judge Cole) erred in denying its late-in-the-day
motion to amend the joint answer to assert the defense of independent, superseding negligence of
a third party (Dr. Ezman and Peachtree). (CONA App. Br. pp. 40-45). CONA assetts the denial
was simply and solely due to “timing,” and this factor “did not afford a legitimate basis to
conclude their proposed amendment was made ‘too late’....” (CONA App. Br. p. 41). CONA
contends Respondent had the burden to establish prejudice from the proposed amendment nearty
a month before trial and failed to do so, particularly since Respondent had actually sued the third
party, Dr. Ezman and Peachtree, and in CONA’s estimation did not need additional discovery,
(CONA App. Br. p. 42-44). The Court should not be persuaded by this argument.

The proposed amendment required “leave of court.” Rule 15(a), SCRCP (requiring leave
of court or written consent to amend a pleading after 30 days or after a responsive pleading is
served). Rule 15 provides further that “leave shall be freely given when justice so requires and
does not prejudice any other party.” Id. The prejudice Rule 15 envisions is a lack of notice that
the new issue is going to be tried, and a lack of opportunity to refite it. Duncan v CRS Sirrine

Engineers, 337 S.C. 537, 542, 524 SE.2d 115, 117-118 (Ct. App. 1999) (citing Pool v. Pool, 329
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S.C. 324, 328-9, 494 S.E.2d 820, 823 (1998) and Soil & Material Eng’rs, Inc. v. Folly Assocs.,
293 S.C. 498, 501, 361 S.E.2d 779, 781 (Ct. App. 1987).

This Court will reverse Judge Cole’s decision only for an abuse of discretion, which
means his decision was controlled by an error of law or lacked evidentiary support. Duncan v
CRS Sirrine Engineers, id. at 543, 524 S.E.2d at 118 (citing Soil & Material Eng’rs, Inc., at 501,
361 S.E.2d at 781 (“In considering potential prejudice to the opposing party, the court should
consider whether the opposing party has had the opportunity to prepare for the issue now being
raised formally.”).

While delay alone in raising the issue “will not ordinarily be held to bar an amendment,”
Forrester v. Smith & Steele Builders, Inc., 295 S.C. 504, 508, 369 S.E.2d 156, 159 (Ct. App.
1988) (emphasis added), delay up until just before trial after having knowledge for over four (4)
years of the potential defense justifies denying the motion. Cf. Foggie v. CSX Transp., 315 8.C.
17, 431 S.E.2d 587 (1993) (affirming denial of a late-in-the-day motion to amend because of the
prejudice caused by delay resulting from the required investigation into the new issue). The case
had been pending for four (4) years, discovery was complete pursuant to an amended scheduling
order (one of several entered in the case), dispositive motions had been ruled upon, and it was
only a few weeks till a day certain trial at which both sides intended to present witnesses,
including physicians and experts, who had to arrange schedules.

It is also not the case that Defendants were not aware of the availability of the defense

until the eve of trial — a major thrust of their expert’s (Dr. Poletti) opinions and testimony
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involved the superseding liability of Dr. Ezman and Peachtree.'® In fact, the Defendants all
responded to discovery that they did “not allege that any person or entity caused or contributed to
any of the Plaintiff’s injuries, losses, or damages at this time.” (Exh. to Plaintiff’s Response to
Motion to Alter or Amend filed 6/26/25, p. 2, § 2). At no time, even to this day, have they
updated those responses. Rule 26(e), SCRCP (ongoing duty to supplement responses); Rule
33(b), SCRCP (“The interrogatories shall be deemed to continue from the time of service, until
the time of trial of the action so that information sought, which comes to the knowledge of a
party, or his representative or attorney, after original answers to interrogatories have been
submitted, shall be promptly transmitted to the other party™); James F. Flanagan, South Carolina
Civil Procedure, Vol. 1, p. 340 (4th Ed. 2020) (“The duty to supplement previous answers is
quite broad, It not only includes the duty to provide new information, but also to correct
incomplete, inadequate or misleading answers.” ).

Furthermore, the issue raising this defense is not as simple or one-dimensional as CONA
presents it to this Court. As this Court recently explained:

“The defendant’s negligence does not have to be the sole proximate cause

of the plaintiff’s injury; instead, the plaintiff must prove the defendant’s

negligence was at least one of the proximate causes of the injury.” Roddey v.

Wal-Mart Stores E., LP, 415 S.C. 580, 590, 784 S.E.2d 670, 676 (2016), “An

intervening force may be a superseding cause that relieves an actor from liability,

but for there to be relief from liability, the intervening cause must be one that

could not have been reasonably foreseen or anticipated.” Id. (emphasis added).
“In other words, the intervening negligence of a third party will not excuse the

' CONA’s argument that Respondent’s prior suit against Dr, Ezman and Peachtree gave
Respondent notice of the issue cuts against permitting the amendment right before a day-certain
trial in a case that was nearly four (4) years old. Surely, CONA and its lawyers were also aware
of the potential of this defense for the entirety of this case, yet waited until discovery had closed,
dispositive motions decided, and trial was imminent to attempt to formally raise the affirmative
defense.
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first wrongdoer if such intervention ought to have been foreseen in the exercise of

due care.” Id. “In such case, the original negligence still remains active[ ] and a

contributing cause of the injury.” Id. (quoting Bishop v. S.C. Dep’t of Menial

Health, 331 S.C. 79, 89, 502 S.E.2d 78, 83 (1998)).

Glenn v. 3M Company, 440 S.C. 34, 74, 890 S.E.2d 569, 590 (Ct. App. 2023), cert. denied Aug.
13, 2024), This means that, in fairness, justice would have required a lengthy postponement of
the trial. Respondent would have needed to explore not only whether the negligence of Dr.
Ezman and Peachtree was at least a concurring proximate cause (the basis for the suit against
those defendants), Respondent would have had to have reopened all discovery to explore the
discrete issues pertaining to possible evidence CONA, Dr. Lim, and/or Ms. Nichelas intended to
present to establish that Dr. Ezman’s negligence not only cut off their liability but that Dr.
Ezman’s negligence was not reasonably foreseeable or anticipated. This would not have been a
simple matter of relying on prior pleadings or discovery involving Dr, Ezman and Peachtree.
Judge Cole recognized that and, in his discretion, appropriately denied the late-in-day motion to
amend.

Even so, an appellant must not only show error but prejudice flowing therefrom. See, e.g.,
Synder’s Auto World, Inc. v. George Coleman Motor Co., 315 S.C. 183, 186, 434 S.E.2d 310,
312 (Ct. App. 1993) (stating an appellant is required to show both error and prejudice in order for
an appellate court to reverse a court’s ruling). As noted, all Defendants tried this case on the basis
that any fault was not that of CONA or its employees, Dr. Lim and Ms. Nicholas, but was the
intervening fault of Dr. Ezman and Peachtree. The testimony the Defendants presented, including

by Defendants Dr. Lim and Ms. Nicholas and the expert, Dr. Poletti, directed any fault at Dr.

Ezman and Peachtree. (Tr. p. 222, 1. 20 - p. 224, 1. 24; p. 225, 1. 20 - p. 226, 1. 5; p. 226, 1. 16 - p.
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228,1,12;228,1. 17 - p. 230, L. 13; p. 231, 1. 3 - p. 233, 1. 13; p. 242, 11. 2-5; p. 243, 1. 5 - p. 246,
1. 24; p. 248, 1. 22 - p. 249, 1. 25; p. 254, 11. 17-23; p. 255, 1l. 7-14; p. 340, 1. 24 - p. 342, 1. 10;
344, 1. 17 - p. 345,1. 2; p. 352, 1. 24 - p. 353, 1. 17; p. 354, 11. 1-8; p. 387, 1. 21 - p. 388, 1. 4; p.
386, 1. 6-8; p. 399, 1. 18 - p. 400, 1, 2; p. 402, 1. 16 - p. 404, L. 24; p. 404, 1. 6 - p. 410, 1. 7; p. 471,
l.4-p.478,1.15)."

Furthermore, Defendants’ counsel used opening statement (Tr. p. 124, 1. 15-p. 12, 1. 3)
and the majority of the closing argument to deflect blame for any negligence away from CONA
and its employees and onto Dr. Ezman and Peachtree. (Tr.p. 521, 1.5 -p. 522,2; p. 526, L. 16-
21;p. 527,11 3-8; p. 527,1.23 - 528,1. 11, p. 528, 1. 20 - p. 529, L. 7; p. 529, 1. 25 - p. 530, 1. 7; p.
531, 1. 1-6; p. 532, 1. 19 - p. 536, 1. 6; p. 536, 1. 9 - p. 537, 1. 6; p. 537, 1. 11 - p. 539, 1. 8; p. 539,
1. 9-25; p. 540, 1L 11-19; p. 540, 1. 25 - p. 541, 1. 13; p. 543, 1. 22 - p. 544, 1. 4; p. 546, 11. 18-24,
p. 547,1. 16 - p. 548, 1. 7; p. 548, 1. 12-14). The jury heard all of this evidence and argument and
could have chosen to agree with the Defendants by exonerating CONA and its employees; it
simply did not believe them or accept this view of the evidence.

Next, the trial court charged the jury regarding Respondent’s burden of proof. (Tr. p. 567,
1.8 -p.568,1.17;p. 571,11, 8-14; p. 572, 1. 2-15;p. 573, 1. 23 - p. 574, 1. 3). This included the
burden of establishing Defendants’ breach of the standard of care (Tr. p. 571, 1l. §-14) and that
the Defendants’ negligence was a proximate cause of Respondent’s injuries. (Ir. p. 568, 11. 13-
17; p. 575, 1. 22 - p. 576, 1. 19). The Court specifically charged:

Where the cause of an injuty may be as reasonably attributed to an act or
cause for which the Defendants [are] not liable as to one for which the Defendants

! The Defendants even deflected fault onto the EMS crew that transported Mr. Jefferies
to Peachtree. (Tr. p. 250, 1. 17 - p. 253, 1. 12; p. 254, 1. 24 - p. 255, 1. 6)
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are liable, the Plaintiffs will have failed to establish that the injury was
proximately caused by the negligence of the Defendant.

It is only when the negligence or failing to conform to the applicable
standard of care of the Defendants, if any, proven on the part of the Defendants is
a proximate cause of any injury proven to have been sustained by the Plaintiffs
that the medical — that the Defendant medical doctor and his medical practice
would be held liable and that the Plaintiffs are entitled to a verdict against them.

(Tr. p. 576,1. 25 - p. 577, 1. 11) (emphasis added). The Court also charged:
In determining the question of proximate causation or proximate cause,
you must distinguish between an intervening cause and a concurring cause. An
intervening cause succeeds or follows that which for convenience is called the

primary cause. Though, as we have seen, it is only the remote cause.

Concurring causes operate contemporaneously fo produce the injury so
that it would not have happened in the absence of either.

If, by the exercise of reasonable foresight and diligence a concurring cause
should have been foreseen, liability for it attaches, However, the mere fact that

one of several concurring causes may not have been reasonably anticipated, is not

enough to shield from liability he who sets in motion the other for it is well settled

that the negligence complained of need not be the sole cause of the injury. It is

enough to show that it is a proximate concurring cause that is one that was so

efficient in causation that but for it, the injury would not have occurred.

(Tr. p. 578, 11, 8-25) (emphasis added).

The Court went on to instruct the jury in detail on what Plaintiff had to prove to establish
concurrent causation. (Tr. p. 579, L. 1 - p. 580, L. 23). In light of the Defendants’ presentation of
evidence deflecting fault to Dr, Ezman and Peachtree (and the EMS crew) and their closing
argument that CONA and its employees were not at fault but Dr. Ezman and Peachtree were the
liable parties, these jury instructions permitted the jury to determine not only that Respondent

failed to establish proximate cause, but that any negligence by CONA and its employees was cut

off by the conduct of Peachtree and its employees. That would have led to a verdict for the
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defense. However, this jury rejected those claims and arguments as they were permitted to do.
Judge Cole did not abuse his discretion in denying Defendants’ motion to amend to raise
the defense of intervening and superseding negligence on the eve of a day-certain trial. Even if

there was error, CONA has not demonstrated prejudice. This Court should affirm.
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CONCLUSION
For the reasons stated the Court should affirm the verdict and the circuit court orders in

this case and remit the matter to the circuit court for further proceedings.

Respectfully submitted, -
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Respondent proposes the following matter be included in the Record on Appeal in
addition to the matter previously designated by each individual Appellant:

1. Plaintiff’s Response to Defendants’ Motion for Setoff filed June 26, 2025;

2. Plaintiff’s Response to Defendants’ Motion for a New Trial Based on Thirteenth

Juror Doctrine dated June 26, 2025 with exhibits;
3. Plaintiff’s Response to Defendants’ Motion for New Trial Absolute and New
Trial Nisi Remittitur dated June 26, 2025;
4, Plaintiff’s Response to Defendants® Motion for INOV dated June 26, 2025;
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June 26, 2025 with exhibits;
6. Exhibit 1 to Deposition of Dr. Chris Erb (list of opinions admitted at trial).
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