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PETITION FOR WRIT OF SUPERSEDEAS 

This petition is filed pursuant to Rule 241 of the South Carolina Appellate Court 

Rules. This is an appeal in an action to partition a substantial amount of real and personal 

property in Lee County. In this petition, Stanley D. Josey requests that this Court issue a writ 

of supersedeas staying the lower court's distribution of one piece of real property and 

allowing him to have access to that property during this appeal. 



FACTUALIPROCEDURAL BACKGROUND 

This is an action to divide property that is jointly owned by several members of an 

extended family. Stanley Josey is the appellant. The other parties are Stanley's nieces and 

nephews and a trust of which those nieces and nephews are the beneficiaries. The name of 

that trust is the Josey Family Trust. 

The parties are the j oint owners of several pieces of real and personal property, but 

the property at the center of this controversy is a 32 acre tract ofland with nine (9) storage 

buildings on it. Exhibit 9 from trial is a plat illustrating the boundaries of this property. The 

jointly owned property is designated with the label "Josey Family Trust and Stanley B. 

Josey.". Exhibit 3 from trial is an appraisal of this property and contains a "plat map" that 

designates the 9 buildings by number. These exhibits are attached to this petition as 

Attachment A. 

This particular parcel ofland has been in the Josey family since the 1950's and is the 

b?.se of the Josey family's fanning operation. Among oth~r things, the nine (9) storag~ 

buildings house various pieces of fann equipment as well as tools for maintaining that 

equipment. In the past, the parties operated the fanning business as ajoint enterprise. That 

joint enterprise dissolved around the same general time that this lawsuit began. 

The Josey family also has an extensive history of working on vintage or "classic" 

automobiles. In addition to housing fann equipment, the nine (9) storage buildings contain 

several vintage automobiles and a large collection of automobile parts, tools, and machines. 

These nine (9) buildings also contain various items that some of the parties own 

individually. For example, building #5 contains six classic automobiles owned solely by 
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"Stanley. See Attachment B (a trial exhibit listing some of the individually owned property 

stored in these buildings). 

A special referee presided over the trial, and his division of the jointly-owned 

property calls for this parcel of land to be deeded in its entirety to the beneficiaries of the 

Josey Family Trust. The referee awarded Stanley several specific items that are currently 

housed in the nine (9) buildings. These items include eight (8) classic cars, two trailers, one 

and a half a buildings' worth of "miscellaneous car parts," an air compressor, two milling 

machines, three lathes, an electric organ, "rollup" doors, and various other property. 

The referee's order instructed Stanley to remove all of his property from the 32 acres 

within 180 days and at his own expense. The order also instructed Stanley to use a specific 

means of accessing his property, a dirt road known as the "Atkinson Road." 

Stanley cannot move his property without expending a substantial amount of financial 

resources, and even ifhe could move the property, he has no ability to store the property. His 

affidavit is attached to this petition as Attachment C. 

Stanley filed a motion asking the special referee to stay his order of partition, and the 

referee denied Stanley's request in an order dated March 15,2012 and filed March 21,2012. 

A certified copy of that order is attached to this petition as Attachment D. 

Rule 241 (d)(3) requires a party requesting a writ of supersedeas to attach a certified 

copy of the lower court's order and a copy of the notice of appeal with its proof of service. 

Those documents are Attachment E. 

Stanley'S initial brief is Attachment F. The opening sections ofthat brief describe 

more of the background for this appeal and attempt to do so in neutral terms. 
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ARGUMENT 

I. Superseding the Order of Distribution Is Necessary to Allow 
Stanley Josey Any Ability to Maintain an~ Use His Personal 
Property. 

The special referee's order is not stayed during this appeal. Under sections 18-9-160 

and -170 of the South Carolina Code,judgments directing the delivery of real property or the 

execution of a conveyance are not stayed by an appeal. The same is true for judgments 

directing the delivery of personal property. See S.C. Code Ann. § 18-9-150 (Supp. 2011). 

Thus, in a normal partition case where one party was awarded land and another party was 

awarded an item of property on the land, both parties would be entitled to their respective 

awards pending an appeal. The order in this case honors this scheme by specifying that the 

only purpose for which Stanley may access the buildings at issue is to remove his property. 

See Attachment D. 

Stanley has not removed his property from these buildings because of the expense 

. involved, the fact that he has nowhere else to store the property, and because he believes this 

particular scheme of distribution is unfair. As Stanley put it at trial, "there's a fair way to 

divide that land back there so we both get expansion room[] [and] we both get buildings .. 

.. " Attachment F, pp.15-16 (from Stanley'S initial brief). Although Stanley is entitled to 

the immediate use and enjoyment of the items awarded to him in the distribution, the reality 

is that he cannot even take possession of the property because he cannot afford to move it 

from the only place it has ever been stored. 

The property in the buildings also includes at least 6 other classic automobiles owned 

by Stanley individually. As Stanley'S affidavit describes, some of these automobiles are 
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extremely valuable. See Attachment C (Stanley's affidavit). Here again, the reality is that 

Stanley cannot take possession of this property because he has no other means of storing it. 

The parties are unfortunately unable to work together to resolve this issue. For 

example, although the parties were able to arrange for Stanley to take possession of the boat 

he has traditionally kept in one of the buildings on the property, Stanley'S requests to return 

that boat to the storage building have gone unanswered. See Attachment C (Stanley's 

affidavit). Stanley'S classic automobiles also require regular maintenance and service, and 

because he is being prevented from accessing those automobiles, he cannot perform that 

maintenance. The present circumstances are operating to absolutely bar Stanley from his 

property. He has no present ability to use his property, maintain his property, verify the 

security of his property, and verify that his property is not deteriorating. 

II. The Court Should Not Condition Supersedeas on Filing a Bond. 

Rule 241(c)(3) instructs that the court can condition a grant of supersedeas on terms 

to include the filing of a bond. A similar requirement appears in the statute that relates to 

judgments directing the delivery of personal property. See § 18-9-150. 

Stanley is not asking this Court to supersede the referee's distribution of personal 

property. For that reason, the bond provision of section 18-9-150 should not apply. 

The only guiding principle contained in Rule 241 (c)' s description of a bond is that 

the terms of the supersedeas shall be whatever terms the court "may deem appropriate." 

In the circumstances of this case, the most appropriate approach would be to abstain 

from conditioning the writ on the filing of a bond. The parties have owned property together 

for a number of years and the personal property housed in the storage buildings has been in 
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those buildings for an extended period of time. Although the beneficiaries of the Josey 

Family Trust are entitled to seek division of the property they jointly own with Stanley and 

to have that division enforced, the reality of the referee's order is that it cannot be 

immediately enforced without causing injury to Stanley. Stanley is asking only that the court 

require the parties to maintain the status quo during the pendency of this appeal. In the 

circumstances of this case, that is the most equitable approach . 

. III. If the Court Supercedes the Referee's Order, the Court May 
Need to Specify the Route of Stanley's Access to the Property. 

As the plat included in trial exhibit 3 illustrates, several of the storage buildings are 

located toward the back of this parcel of property, away from the paved road. See 

Attachment A, pA. The parties have traditionally used two routes to access this portion of 

the property. One is the asphalt driveway shown on the plat. The other is a dirt road located 

partially on the parties' jointly-owned land and partially on their neighbor's land. The 

special referee's order of distribution instructs Stanley to utilize this dirt road to the extent 

possible. Attachment E, p.6. 

Specifying this means of accessing the property may have been an attempt to 

minimize contact between the parties. The asphalt driveway passes closely by the current 

home of Cecil L. Josey, Jr., the plaintiff in this case and the trustee of the Josey Family Trust. 

But the fact remains that the Atkinson Road is not located entirely on the Josey family's 

property. The plaintiff described this at trial, explaining that the front half of the Atkinson 

road was on the Josey family'S property and the back half was located on Mrs. Atkinson's 

property. Attachment G (portions of the trial transcript). 
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Stanley has no philosophical objection to using this road to access his property. For 

years, this road has been the primary route used by the Josey family to move farm equipment 

to the back of their property. However, nothing in the record indicates that Stanley has a 

right to cross Mrs. Atkinson's land or that a court has the right to order him to cross Mrs. 

Atkinson's land. Stanley's trial testimony indicated that the asphalt driveway was once a 

gravel road, and that the Josey family paved the driveway once they acquired antique cars 

that were of such quality that driving over a gravel road was undesirable. Attachment G. 

There is no principled reason why Stanley should be barred from continuing such use during 

the pendency of this appeal. 

CONCLUSION 

This motion is driven by the fact that Stanley Josey is effectively being prevented 

from exercising any control over all ofthe personal property he was awarded in this partition 

action, as well as a substantial amount of his individually owned property that has been 

stored on this parcel of land for years. Stanley cannot afford to move this property, and it 

would be nonsensical to force him to move it during this appeal because if the appeal is 

successful, he may not have to move his property at all. 

This partition action is complicated by several factors including the amount of the 

property involved and the fact that the parties have had substantial disagreements in the past, 

but Stanley respectfully submits that it is inequitable to completely bar him from accessing 

and maintaining his property while this appeal is pending. He therefore requests that this 

Court issue a writ superseding the special referee's distribution of the 32 acres and nine (9) 

buildings to the beneficiaries of the Josey Family Trust, and that the Court specify the 
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conditions for Stanley's access to that property during the pendency of this appeal. The 

affidavit attached to this petition describes his proposal for access in more detail. 

August 11,2012 
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Respectfully submitted, 

B~~::# 73674 
John S. Nichols, SC Bar # 4210 
BLUESTEIN, NICHOLS, 

THOMPSON & DELGADO 

Post Office Box 7965 
Columbia, South Carolina 29202 
(803) 779-7599 
(803) 779-8995 (facsimile) 
bhewitt@bntdlaw.com 
j snichols@bntdlaw.com 

Attorneys for Appellant 
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APPRAISAL OF REAL PROPERTY 

LOCATED AT: 

Effiott Highway 

Lynchburg, SC 29080 

FOR: 
Stoney Run Farms Partnership 

Josey Family Trust 
Stanley Josey 

AS OF: 
07/0212009 

BY: 
D. Greg Stone CR-1708 

Form GAl - 'TOTAL lor Windows' appraisal so1tware by a la mode, inc. -1·800-ALAMOOE j 

PLAINTIFF'S 
EXHIBIT 



Borrower/Cfient JOSEY 
Proo~ Address Elliott Hiahway 
City L vnchburQ 
Lender N/A 

August 07, 2009 

Mr. Rainey Josey 
3542 Elliott Highway 
Lynchburg, SC 29080 

Supplemental Addendum 

COUlltv Lee 

RE: Restricted Use Appraisal Report - Several Farm Buildings/Cabin 

Dear Mr. Josey, 

Rle No 

Slate SC Zio Code 29080 

In accordance with your request, I have inspected, investigated, analyzed, and appraised those properties identified in this 
report located on Elliott Highway, Lynchburg, Lee County, SC. Subject properties are barns, sheds, workshops and a 
cabin. Property currently titled in name of Cecill. Josey Sr(life estate). These improvements are located on tax map 
065.Q0-00-069. 

This letter serves as a Restricted Use Appraisal Report of the subject as of the appraisal date, July 02, 2009. I 
understand this appraisal report will be used to determine the value of the above referenced property for use in the 
division of the improvements. I have physically inspected the subject improvements and have investigated all factors 
influencing value. Value of improvements only no value assigned site. 

This appraisal complies with the minimum appraisal reporting requirements of the USPAP of the Appraisal Foundation. As 
this appraisal is a Restricted Use Appraisal Report, this appraisal may not be fully understood without additional 
information retained in my files. This report has been prepared for your exclusive use in deciSions related to the possible 
division of the property and is not intended to be used for mortgage lending purposes. The intended user is the client 
named in this report. The highest and best use of the these improvements is for continued use as sheds, workshops, and 
cabin. 

Value of improvements is based on replacement cost minus depreciation. Appraiser has assigned a value for each 
improvement. This is based on my inspections, investigations and analysis and conclude an estimate of the 
unencumbered fee simple interest of the subject improvements as of the appraisal date, July 02, 2009 in 'AS IS' condition 
as follows: 

1 - 40 x 80 Shed/Enclosure Wood sided with a tin roof 

2 - 26 x 41 Covered shed with a tin roof 

3 - 36 x 41 Enclosed with a shed 

4 - 27 x 60 Workshop, concrete floor & aluminum roof 

5 - 21 x 101 Car storage 10 door metal frame 

6 - 40 x 50 Workshop Steel frame 

7 - 32 x 90 Enclosed with rear shed CCBIW ood 

8 - 36 x 50 Hoover building 

9 - Two story cabin 2150+-square feet 

$3,000 

$500 

$2,000 

$5,000 

$7,500 

$12,000 

$10,000 

$5,000 

$15,000 

Subject site contains 32.98 acres and located on tax map 066-00-00-069 as noted on Lee County tax assessors maps. 
Subject site is valued as If vacant. Also the large ponds have been assigned no value for purposes of the report. . 

Value of subject site is based on sales of similar properties located in subjects area. This is based on my inspections, 
investigations and analysis and conclud an estimate of the unencumbered fee simple interest of the subject site 
as of the appraisal date, July 02, 2009 in 'AS IS' condition as follows: 

Sincerely, 

TWO THOUSAND DOLLARS PER ACRE 
($2,000) 

Form TADD - 'TOTAL for Windows" appraisal software by a la mode, inc. -1-8!JO..ALAMODE 



Site Map 

Borrower/GHent JOSEY 
Prooertv Address Elflott Hi hwav 
City L vnchbura Gountv Lee Siale SC liD Code 29080 
Lender N/A 

Form MAP.Site - 'TOTAL for WindowS' appraisal software by a la mode, inc. -1-800-AlAMODE 



Borrower/Clem JOSEY 

Prooertv Address Eniott Hiahwav 
City Lvnchburo 
Lender N/A 
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Borrower/Ctien1 JOSEY 

PrQ]!grtv Address Effiott Hiqhwav 
Ck i,.ynchbura 

Lender N/A 

Subject Photo Page 

Countv Lee State SC 

Elliott Highway 

Sales Price 
Gross Living Area 
Total Rooms 
Total Bedrooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

ZiD Code 29080 

1 

2 

3 

Form PICPIX.SR - 'TOTAL for Windows" appraisal software by a la mode, inc. -1-BOO·ALAMODE 



Borrower/Clent JOSEY 

Prooertv Address Elliott Hiahway 
City L vnchburq 
Lender N/A 

Subject Photo Page 

County Lee State SC 

Elliott Highway 
Sales Price 
Gross Living Area 
Total Rooms 
Total Bedrooms 

. Total Bathrooms 
Location 
View 
Sire 
Quality 
Age 

Form PICPlX.SR - 'TOTAL for Windows' appraisal software by a la mode, inc. -1·800·ALAMODE 

ZiD Code 29080 
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Borrol'ler/C6ent JOSEY 

Prooertv Address Elliott Hiahway 
City Lynchburg 

Lender N/A 

Subject Photo Page 

County Lee State SC 

Elfiott Highway 
Sales Price 
,Gross Living Area 
Total Rooms 
Total Bedrooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

Form PICPIX.SR - "TOTAL for Windows' appraisal software by a la mode, inc. - 1-800-ALAMOOE 

liD Code 29080 
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Building 1: Rainey Josey: Item 1 Reddick Nitrogen Appl 
Item 2 Reddick Sprayer 

Building 2: Rainey Josey: Item 1 Case IH Drill / Reddick ditcher 
Item 2 JD Com header 
Item 3 Scout boat 

• Item 4 JD 997 lawnmower 
Item 5 Fuel tank (green) 
Item 6 Fuel tank trailer (red) 
Item 7 JD tractor 7410 
Item 8 JD MX7 Bush hog 

Building 3: All 50/50 
Building 4: All 50/50 
Building 5: Stan Josey: Item 1 Jaguar E-type grey 

Item 2 Jaguar E-type blue 
Item 3 Winton 
Item 4 Morman 
Item 5 Overland 
Item 6 Model T 

Elizabeth Ann G: Item 7 Paige Detroit 
Courtney Gamble: Item 8 Franklin 
Rainey Josey: Item 9 Willys Knight 

Item 10 Roamer 

Building 6: Stan Josey: Item 1 Boat 
Rainey Josey: Item 2 JD tractor 7810 

Item 3 JD Planters 
Item 4 Tools/welder/air camp/parts/farm supplies 

Building 7: Spencer Josey: Item 1 Pierce Arrow 
.. Item 2 . Hupmobile 

Item 3 Model T 
• Item 4 (3) Surveillance cameras 

Stan Josey: Item 5 4 Wheeler 

• Item 6 Model T 
~ Item 7 Misc wood on 50/50 owned trailer 

Building 8: Courtney Gamble: Item 1 Model T 
Item 2 Studebaker 

Elizabeth Ann G: Item 3 MG Replica 
Item 4 Model T 

Rainey Josey: Item 5 Model.'" . 
Stan Josey: .,item 6 Chalmers 

Building 9: Rainey Josey: Item 1 2 Window unit AlC 
Item 2 1 Bunk bed 
Item 3 Double bed 
Item 4 Skeet thrower 
Item 5 Pool table & balls/ques 
Item 6 TV 
Item 7 Fire wood rack 

Spencer Josey: Item 8 Electronics / radio / speaker / cd player 
Item 9 Gun cabinet 

Courtney Gamble: Item 10 Butcher block 
Item 11 Microwave 

Elizabeth Ann G: Item 12 Pinball machine 
Stan Josey: Item 13 Fishing rods 

Item 14 Deer mounts / skin / antlers on wall 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

Cecil L. Josey, Jr., 

Respondent, 

v. 

Stanley D. Josey, Courtney Gamble, 
Spencer Josey, Elizabeth Ann 
Geddings, and Cecil L. Josey, Jr., 
as Trustee of the Josey Family Trust, 

Defendants, 

Of whom Stanley D. Josey is the, 

Appellant, 

and Courtney Gamble, Spencer Josey, 
Elizabeth Ann Geddings, and 
Cecil L. Josey, Jr., as Trustee of 
the Josey Family Trust are, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) AFFIDAVIT OF STANLEY D. JOSEY . 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Stanley D .. Josey personally appeared, was duly sworn, and says the following: 

1. I am over the age of eighteen, and I am not suffering under any temporary or 

permanent disability or incapacity that would prevent me from swearing to the truth of the 

statements in this affidavit. 

2. I am the appellant in this appeal. 

3. The 32 acres ofland at issue in this appeal has been in my family since the 1950's. 

My father purchased the land when I was a boy and we moved on the property when I was about 

six (6) years old. My mother died when I was a teenager, my father died in 1998, and my brother 

died 2001. 



4. In the years since my father purchased this property, my family accumulated a 

sizeable amount of farm ~quipment, tools, automobiles, automobile parts, and machines that 

have always been stored in buildings that we constructed on the property. Some of these 

automobiles, tools, and pieces of equipment are owned jointly by me and the other members of 

my family. Other items of property are owned by me or other members of my family 

individually. The jointly owned property is at issue in this partition case. 

5. I conservatively estimate that I have roughly $400,000.00 worth of property 

currently stored in the buildings. Two of my classic automobiles have been designated as First 

National Winners by the Antique Automobile Club of America. I estimate my most valuable 

automobile to be worth approximately $150,000.00, however, it is difficult to value antique 

automobiles. We believe some of the cars stored in the buildings may be one of a kind. 

6. My family constructed the storage buildings and sheds for the specific purpose of 

housing and maintaining these tools, machines, automobiles, and this equipment. Some of these 

buildings are insulated because insulated storage is important for maintaining the condition of 

certain pieces of property like antique automobiles. 

7. Although I respect the fact that the special referee ordered me to remove my 

property from the 32 acres and nine (9) buildings, I have not removed any property because of 

the expense involved in such a move and because I have no other means of storing this property. 

I do not have the present ability to store multiple classic automobiles, large pieces of farm 

equipment, milling machines and lathes, an electric organ, a fishing boat, and several of the other 

pieces of property that I have traditionally kept in these storage buildings. This property consists 

of items awarded to me in this lawsuit as well as items owned individually by me. Pictures of a 

few pieces of this property are attached to this affidavit. 



8. It is important for me to be able to access my property during the pendency of this 

appeal because some of my property requires preventative maintenance. Classic automobiles 

require consistent maintenance. To take one example, it is important to maintain the proper air 

pressure in the tires on a classic automobile, even when that automobile is parked. The tires on'a 

classic automobile are costly and when the air pressure in those tires is inadequate, the tire 

suffers structural damaged. These tires are small diameter tires and require high pressure. A 

drop of only a few pounds in pressure causes the sidewall to buckle from the weight of the car 

and the beading in the tire to separate. At a mirumum, maintaining the proper pressure in the 

tires requires weekly attention. Some of these cars also have valuable metal components made of 

German silver, nickel, brass, and copper, and the interiors of some of the cars contain high­

quality leather. Maintaining the integrity of these materials also requires weekly attention, and I 

have traditionally performed this maintenance myself. 

9. It is also important for me to be able to store equipment in the buildings and sheds 

during this appeal, and to be able to retrieve and use that equipment during reasonable hours. My 

wife and I operate a 1,500 acre farm, and all of our heavy equipment has traditionally been stored 

in the buildings and sheds on this property. This heavy equipment includes our tractor, our Bush 

Hog, our backhoe, and various pieces of seed planting equipment. Because I am unable to access 

the 32 acre property for the purpose of storing equipment, my tractor and backhoe are currently 

parked outside at my farm and exposed to the weather. 

10. I have not been on the 32 acres or in the nine (9) buildings since November of 

2011, which was during a visit to the property arranged by my attorney. Additional requests to 

inspect my property have gone unanswered. I was only able to acquire my boat for use by 

agreeing to allow my nephew, who is the plaintiff in this suit, to leave the boat on our neighbor's 



property for me to retrieve. My requests to return the boat to the storage building have also gone 

unanswered. The aluminum on the boat is now suffering damage because although I have the 

ability to place a cover over the boat, failure to store the boat in a building allows the aluminum 

to oxidize and deteriorate. 

11. I estimate that I need 30 hours of access to this property per week in order to 

maintain the property I have stored there. I also need the ability to continue to store farm 

equipment in the buildings and sheds on the property, and to retrieve and return that equipment at 

reasonable hours, for example, between 7 a.m. and 7 p.m. 

12. I will strictly abide by whatever terms of access are specified by the Court. In this 

affidavit, I have endeavored to request only the access which I believe is reasonably necessary to 

maintain the property I have described. 

Further Affiant sayeth not. 

SWOR.!"l" TO AND SUBSCRIBED 
before me this 1711t day 
of A..JaavST ,2012 

31.t~ B,*" A. 1l6w'rT 
NotaryP lie 
My Commission Expires: lS AvCIIIf!L( '2.0\5 









STATE OF SOUTH CAROLINA 

COUNTY OF LEE 
IN THE COURT OF COMMON PLEAS 
Case No., 2010-CP-31-195 

Cecil L. Josey, Jr., ) 
Plaintiffs, ) 

) 

versus ) ORDER 
) 

Stanley D. Josey, Courtney Gamble, ) 
Spencer Josey, Elizabeth Ann ) 
Geddings, Cecil L. Josey, Jr. as ) 
Tr'...lstee of the Josey Family Trus'L, 

Defendants. 

, JUDGE: 
DATE OF HEARING: 

HONORABLE W. HAIGH PORTER 
OCTOBER 10, 2011 

ATTORNEY FOR PLAINTIFF: S. BRYAN DOBY 
ATTY FOR DEFENDANT, STANLEY 

JOSEY: PATRICK M. KILLEN 
ATTY FOR GAMBLE, JOSEY, 
GEDDINGS & JOSEY FAMILY TRUST: DANIEL W. STACY, JR. 
COURT REPORTER: DORIS TOMPKINS BROWN 

This matter is pending before the Court based on two 

motions. The first motion is filed by the Defendant, Stanley D. 

Josey whereby he requests this Court to stay the Order of July 

5, 2011 and Amended Order of August 5, 2011 pending any appeal 

in this matter, as a Notice of Intent to Appeal has been filed 

by this Defendant, Stanley D. Josey. 

Mr. Doby, on behalf of the Plaintiff, Cecil L. Josey, Jr., 

filed a Motion concerning the ability of the Defendant, Stanley 

D. Josey to enter on the 32 acres property, which is subject to 

this partition action. 

Certified as a True Copy 

~,tA~~!e:' 
C rk. Court of Common Pleas 

d General Sessions. Les 
County. South Carolina 



Initially the Court finds that it has jurisdiction to 

decide these motions under Rule 205 and Rule 241, SCACR. The 

Court also notes that all parties in this matter agreed at the 

beginning of the hearing that the Court has jurisdiction over 

these Motions. The Court, therefore, finds that it has subject 

matter jurisdiction to hear these matters. 

As to the Defendant, Stanley ~. Josey's Motion for a stay 

of the Court's orders of July 5, 2011 and August 5, 2011, the 

Court denies this Motion and declines to grant a stay of the 

Orders pending any appeal. The Court provided for Mr. Stanley 

D. Josey to remove certain personal property that he owned from 

the property subject to this partition action and provided for 

certain time limits. The Court also provided an extensive list 

of the problem~ and friction between Stanley Josey and the 

remaining parties. The Court does not believe that a stay of 

orders issued on July 5, 2011 and August 5, 2011 is appropriate 

and declines to grant such a stay. 

As to the request by the Plaintiff, Cecil L. Josey, Jr., to 

further restrict access by Defendant, Stanley D. Josey, to the 

32 acre tract of land subject to this partition action, the 

Court would deny such motion. The intent of the wording on 

pages 5 and 6 of the Orders is clear. Stanley Josey is to have 

the right to remove items of personal property as designated at 

specific times and restrictions as set forth on page 6 of the 



orders dated July 5, 2011 and August 5, 2011. The only purpose 

for this Defendant, Stanley D. Josey, to enter upon the 32 acres 

was for the removal of personal property awarded to him. His 

access to this property awarded to the remaining parties should 

be limited to such removal of personal property. 

Therefore, the Motion of Defendant, Stanley D. Josey, 

seeking a s~ay of Orders of July 5, 2011 and August 5, 2011 is 

denied. The Motion of Plaintiff, Cecil L. Josey, Jr., seeking 

modification of Orders dated July 5, 2011 and Augu~t 5, 2011 is 

denied with the clarification that intent of the Order was for 

Mr. Stanley Josey to have the right to remove items of personal 

property as designated at specific times and the only purpose 

for him going on the 32 acres subject to this partition suit was 

for the removal of his personal property awarded to him pursuant 

to the above referenced Orders. 

AND IT IS SO ORDERED. 

HAIGH PORTER, SPECIAL REFEREE 

, 2012 
Florence, SC 
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NOTICE OF APPEAL 

Stanley D. Josey appeals the Amended Order dated August 9, 2011 Appellant 
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STATE OF SOUTH CAROLINA ) 
} 

COUNTY OF LEE ) 

Cecil L. JOsey . .Ir .. 

Plaintiff. ) 
) 

vs. ) 

Stanley D, .Iosey. Courtney CJumhk. 
Spencer Josey. Uizabeth Ann 
Geddings. Cecil L. JOsey. Jr.. as 
Trustee of the Josey Family Trust. 

Defendants. 

o 
I \' I'll L ( . () I '1< f () I' l . () 'vPvl 0 1\ PLEAS 
C!\'IL ACTJ()1\ NO. ~UIO-CP-31-lq5 

AMENDED ORDER 

A (1 ., coll 
. ·""t .. ~"'" J~Mt~· ", 

Hi;' 

This matter was referred to me as Special Referee pursuant to an Order Ill' R~t'erence tiled 
with the Clerk of Court for Lee County. ' 

A hearing on the merits \o\'as held on April 26. 2CJll. The Plaintiff was present with his 
attorney. S. 8;.!ran Dob;;. The Defendant. Stanley D .. Iosey was present with his attol11ey. 
Patrick M, Killen. The remaining Ue!\:ndallts \\l'rl' presc'nt \\itll their ilttorney Daniel \)v'. 

Stacy. Jr.. It is noted that these Defendants a/\' till' sihlings ot' the PI;iilllilf Ille 
Defendant. Stanley D. Josey. is the uncle of the Plaintirf and remaining Defendants. 

An Order was issued by me on .Il1ly 5. 2011 alld tiled with the Office of the Clerk of 
Court for Let' (\)Ullt:' on .Iuly 7. ~(JJ I, H: :llld through his attnrney the defendant Stanley 
D. Josey likd a Motil)n for \Je\\ Trial pursuallt tll Ruk 59. St 'RCP or. in the alternative. 
MOlion for Reconsideration ()fOrder \\'ith an .\ddc:ndulll III th\.' \1,)li(ln sl/hmillcd on ./uly 
19.20 II. A hearing WClS held on the Motions on Tuesday. August ,~. ::0 I I. rhe original 
Order of July Slh is hereby amended and or modified as set forth hercinbelov.; , 

FA('TS 

The late C. W, .Iosey . .Ir .. aik.'~-t C.V/oIYurd Josey. hcn:iliatkr "\Vnf!lll'li". died in 
November I Q98. Prior to his death he Jccumulated holdings of t~lrI11 land, cummercial 
real estate and persllnGI propct1y. FrUin the testimony. lllle c::ln (\l\KIUde thal he was not 
onl~' a succc::,st'uI i'aml\.'r and husiIIL'sslll,ll: hul :i/SI 1,1 1:i/L'llll'd I'L",llll'l': til' \inl<lgl.' 
ault)!1)llhi les. 

Wofford had [\\0 SOilS. Cecil I.. J(ISc'Y. hcrein:lftcr "Cccil". anJ Swnk: D. 1",;\.'\. 

hereinatier "Stanley". 



From the testimony, one can conclude that Cecil. liKe his father. was successful as a 
fam1er. businessman. and was knov.n as a r~slorcr or \ intage \'c.·hicks, 

Stanley worked with the Honda Corporation IVloton.:ycle di\'ision fur a few years and 
worked for his father and later his brother. Cecil. He stated that he "retired" upon the 
death of Cecil. but liked to work on old furniture, 

After the death of Wofford. Cecil cUJl\'cyed his interc.'sl in the suhject assets. set out 
herein below. to the .Iosey Family Trust. hereinafter ··Trust'·, The heneticiaries of the 
Trust being Cecil L . .Iosey. Jr.. Courtney (;amhle. Spencer Josey. and Elizaheth Ann 
Geddings. all being Ceci I's children. Later the Trust conveyed a I % interest to each of 
the four (4) beneficiaries. 

There is nll disputL: as 10 the o\\'llershil' hL'ill~ l'il'l~ (~()(J,C)) ill St:lIlk~. Forty-six (46%) in 
the Trust. and the remaining Four (~()!{J) IJercl'nt "ith thL' childrL'1l of"Cecil. 

The property. real and personal. subject to this action consists of the following: 

1, Note and Mortgage due .Inse~ ~'1arital Trllst \\ ith oUlstanding principal and 
accumulated payments: 

2. 

4. 

5. 

6. 

Britton Farm 30 acres more or less 
(Plaintiffs Exhibit 1 - appraisal) 

Fertilizer Plant 4,6 acres morl' nr kss 
(Plainti ri's [xhihit ~ -- appruisal) 

3~.98 acres more or less with nine (lJ) buildings/sheds 
( Plaintiffs Exhibit 3 -- appr:1isal) and 
(Plaintiffs Exhibit 9- plat) 

Vi ntagc A lItolllobi Ies 

Parts and Tools 

The unique assets consist of Items 5 and 6 in the schL'dule above. Rd"crcnce is hereby 
made to th~ \'ariuus photographs in e,iJcnce us Exhibit 2<). Suhsequent to the merits 
hearing, the undersigned, along with Mr. Killen and Mr. Dohy viewed the property in 
person, examining the proximity to other properties Cl\.\'I1ed by Josey Family Trust. the 
children of Cecil. and Cecil L. Jose~' . .Ir. 

In addition to the' pn)ks~ion.i1 appr.lis.i1.·, Sc't llUI in JI!:lilltlffs !.\hihits 1.2. and 3. the 
Plaintiff introduced Exhibit 28 prcrttrcd hy Jllaillti 1"1' \\jth assis1<lllcc llf Sre'llL"cr .Iosey. 



(Copy Attached.) The Defendant. Stanky. did not inIl'llduce any appraisals of such items 
and the Plaintiffs appraisal and estin1<lte of \'alue was unchallenged. After "iewing the 
personal property the undersigned was aVVt'struck by the magnitude of trying to appraise 
the personality by item and in particular as to the g.reat quantity of (lId parts acquired by 
Wofford and Cecil over a long career in the restoration business. 

Plaintiffs Exhibit 29 (copy attached) sets Ollt the ov-.. nership of various items. Again. this 
listing was not challenged 

Plaintiffs F::',hibit:\O (copy attached) \\'<1S a prlljlosal I'Llr allocation ol'assets hetween the 
parties. 

In reviewing Exhibits 28. 29 and 30. an error in arithmetic was noted. The total of 
$34.000.00 in the estimated value column sh\luld be $-l5.900.0() 

Pursuant to Sect ion I )-0 I -2). (Cock 0 r I.il II ~ () r South Carol i nil. 197(1. as amended). each 
of the non-petitioning parties in this math:r \\as nlltilieJ llflheir righlill purchase all or 
part of the real property subject to this litigation. Each of the non-petitioning parties. in 
this case. all of the Defendants. notit"ied this Cnurt through their Answers and Counter: 
claims of their interest in purchasing all or part of the real and/or personal property at 
Issue. 

PRJ '\1AI{Y ISS li E 

The real bone of contention is whether the 32.8 acre parcel should he partitioned, allotted 
or sold. 

DISCTSSION 

Partition actions so often involve sentimental \)f el11lllillnal imerests of some or all of the 
parties to the action. Prior to the merits hearing. the rarties \\ert: advised that tamily 
relationships should be preserved if at all pnssible. and that a di\ision by the court may 
not be the more digestible resolution. The panies were giwn a further l1jlpol1unity to 
mutually resolve this Ji~pllte and after;, kn~lh~ di:;cu:;sion. Ihn could not il!,!ree. 

To some extent Zimmerman \'s. Marsh .. ~(») S(' .l~.~: (lill Sl·: 2"d X9X 12C)()'i) raises 
maners parallel to the instant case. 

Citing Pruitt vs. Pruitt. 298 SC 411: 380 SE 2"li862 (1989). the COLIrt of :'\ppeals stated: 

"The partition procedure III list he: 1~lir and eLJuit::thle tll all parties or the 
action .... when the Court dcrerl11inl's a partition cannot he fairly and 
equally made. the court may order a sale of the property ... SC Code 
Ann. Section J 5-6 J -100 (2005)". 



"\\'hile V,l' find that t'ljuit,Jhk cun~idLTJti(lll~ such <IS lhl' kllgth and 
ownership and sentimental attachmcnt tll the property may be' 
considered, the pecuniary interests or the parties is the determining 
factor in deciding whether to require a judicial sale or allow a partition 
by allotment citing Ark Land Co. vs. Harper. 599 SE 2nd (W. Va. 
2004). 

From the testimony, exhibits and an oil-site viewing of the 32.98 acre tract. it appears that 
when taken as a whole. the assets could be fairly and equitably divided and that even if 
partitioning does not satisfy all of the parties. a public sale could crealt: further chaos. It 
is indeed unf()rtunate th:ll this court must r('ach a decision for them. 

CONCLUSIONS 

The court declines to grant to any nf the n(lll-pctiti(lnin~ parties the right to purchase the 
petitioning parties' intercst in tilt' slIhjL'L't rl',11 L'st,ltl' I(l!' thL' l(lll(\\\'in~ reasons: First. the 
Court cannot grant to mun: than o Ill' pan: th,' ,;Jllll' ri~hl. I I" thL' Court \\cre.tu grant to 
one of the non-petitioning par1ies the rightllf first refusal. the rcmaining defendants in 
this matter would by default be deprived of the same right. Second. the Court would be 
forced to arbitrarily award one of the non-petitioning parties the right or purchase under 
the circumstances of this case. The ('nurt does not desire to. nor should it be forced to. 
arbitrarily award the right of purchase III one p:trl~ <1I11l1l1g the:' possihle selections in this 
case. Third. the grant to one party of the right 01' purch,]Sc the pl'titillning party's interest 
will not resolve the problem which exists among the Plaintiff and other Defendants and 
Defendant Stanley Josey. The parties in this matter deserve a final resolution of this 
matter and a purchase by one of the non-petiti'oning par1ies will leave the parties in 
essentially the same situation that currently e"isls. For instance. if Stank:: is allowed to 
purchase the 1% interest ()\\"I1ed hy rhe PI'lintill. the p:lrries \\'il! still O\\'n an interest in 
contiguous tracts of land and the pr(lhkl1l,> \\ilich h<lh' hr(\ll~ht tilL' pclrriL's to this 
litigation will continue. Foul1h. the propos~ll sllhlllirted hy Plaintill in this matter 
provides.for a reasonable tinancial resolution to this malleI' consistent with the equitable 
principles to be imposed by this Court that all award of the right of purchase would not 
adequately address. 

Therefore. "'hen the ('(IUri Cllilsiders all Ill" thL' L'qllilic~ in this nlClttl'r. it liL:cl i ilL'S to grant 
to any Defendant as a non-petitioning p:lrt: the right to purchast' ,1IlYllf the petitioning 
party's interest in the subject real estate or personality. 

ORDER 

NOW. THER.EFORE. I tind and Order that the joil1lly held C1SSl'ts shall he di\ ided and 
allotted as follows: 



To Stanley D. Josey: 

I. Note and Mortgage oue Jos\.'y \brilal Trusl \\ ilh all "ccrueL! rrim:ipal and interest 
up to date of tUI"l1(l\"(~r. 

2. Britton Farm. 
3. Fertilizer Plant. 
4. 1922 Velie. 
5, 1926 Essix. 
n. 19{)o Ford. 
7. 1924 Nash. 
8. 1919 Model TTruck. 
9. J 960 MGA (burgundy). 
10. J 928 Studebaker. 
1 1. 1922 .I ewetl. 
12. Parts and tools as set out in E:-:hihit :'X cllilsisting of the rollowing: 

. Building I - Item 2. 

Building 3 - Item 1 Misc. car. parts North side: Item 2-ivlisc car pal1s in center shed .. 
Building 4 ,ltcm I Air Compressor. Item 2. ::: Milling machines. Item 3. 16 South 
Rend long lathe. Item -I. Head 1l1~lskr. 1[\.·1ll ~. Slliltil rknd I"the. Item n. Logan Lathe 
thread maker. Item 7. Ole H:'d pr\.'ss. Iklll X I'rcjllth latil\.'. Itelll tJ. West side misc. 
tools & toolbox. etc. Item 10. East side misc. t(lols. ll1oltJrs. L:tc. ' 

Building 7 - Item 2. Model T hrass radiator. Item ~. Flatbed trailer. Item 4. electric 
organ. 

Building 8 Item 2. West side new I'llilur doors/hard\\ur\.'. Ikm .~. \\'\.?st side misc. 

Rainey's Barn. Item 2. Car Parts in Center. 

To the .lose\' Fami'" Trust and tilL: [()ur hl'nelici:lril's: . . 

1. ~2,98 acreS with improvements thereon consisting llf'9 huildings. 
2, All parts and tools not allocated to Stanley D. Josey. 

Under the abm e Ji\'ision. Stanley I) .. I'lsey rect'i\l's lile nllte.' and mortgage due the Josey 
Marital Trust. The 1101e and 111l1rlg<Jg\:' h\.'ing Ihe rL:Ill:lining <I::;SL:t ()I'~aid trust. the 
remaining beneficiaries of that trust \\uuld ha\e no further interest in til.: Josey Marital 
Trust, and Stanley D . .Iosey becomes sok beneticiary and can elect himself as Trustee, 

I acknowledge that logistical problems will be inhcl-ent in accomplishing the removal of 
the items ur rersonal properly :1l101tcu tll Stank:-', Thl' panies arc ur~ed LO keep cool 
heads and remain civil. 



I further Order that deeds and appropriate Bills of Sale to be e:-;ecutcd by the Court shall 
be prepared by Plaintiff attorney to complete the transfers of ovvnership. Pending the 
division and removal of personal property hyStanley. each party shall be responsible for 
any fire and casualty insurance to protect his or her interest. Any deeds and Bills of Sale 
requi red to calT)' out thi s Order wi II hl' prepared" nel suhm i lied to the atturneys of record 
for review. And. 

I further Order that Stanley shall have up to One Hundred Eighty (I RO) days from the 
filing of this Order to remO\'e the personal properly as designated to him hereinabove. 
Any removal shall be hetween.the hours ofR:OO AM and R:OO PM. ifhefore October 16. 
2011. and ifatkr October 15.2011 ol't\\'el'l1 X ;\~1 and -I Pi\1. and notice shall be given to 
PlaintifT seventy-two (72) hours prior to any days dt'signated for n:rnn\'al. Such notices 
shall be given thru their respective attorneys. Stanley shall not enter the property except 
on those dates and times designated for remo\al orthe items of personal property. In 
removing the items. the use orthe dirt lane 3<; referred to as Atkinson Road will be 
utilized to the extent possihle. The PlaintitTshall make reasonahle dTort to t~lCilitate the 
removal. AND. 

I further Order as to the Counterclaims and Crl1s;; Claims set fClrth in the Amended 
pleadings of Stanley as the fourth. fifih and sixth defenses counterclaims and cross­
claims. I tind that the allegatillns arl' prt'm3ture and nnt ripe Cnr this courts consideration. 
Th~rdc)re these cOlInterclaims al1d ,:r(lss-cl,lil1l~ arlO hLTl'h~ di~111isSl'd \\'ithoLit rrejudice 
as they are 1l11t rroperly lx'furl' this CUllrt. :\IlLi. 

IT IS SO ORDERED. 

August~. 2011 

Florence. South Carolina 



aG/1Gi2011 14:39 8435525~ 
HAIGH PORTER LA!)) PAGE 18/12 

t:~1 VALUt: JosolFam T 
euildln~ #1 Farm Tractor Sh $ 

Item 1 Mise wood I seed cleaners $ 500.00 $ 500.00 
Item 2 Enclosed trailer $ 750.00 
·-Less Rainey's boat & Farm equip. (tractors, mowers, drills, etc.) 

Building #2 Tractor I Wood Shed $ 500.00 
Item 1 Mlscwood $ 500.00 $ 500.00 
"'Less Rainey's Farm equip. (sprayer & applicator) 

Building #3 Wood Working shop $ 2,000.00 
Item 1 Mise car parts North side $ 2,600.00 
Item 2 Mise car parts In center shed $ 1,000.00 
Item 3 Wood workIng tools; south side $ 1.500.00 $ 1,500.00 

8uildlng#4 . Machine Shop $ 6,000.00 
Item 1 Air Compressor $. 600.00 
Item 2 2 Milling machines $ 750.00 
Item 3 16 South Bend long lathe $ 800.00 
Item 4 Beed Blaster $ 500.00 
Item 6 South Bend Lathe $ 500.00 
Item 6 Logan Lathe thread maker $ 500.00 

~ 
Item 7 OTe Hyd press $ 500.00 
Item 8 FreJoth lathe $ 800.00 
Item 9 West side mise tools & toolbox etc $ 2,500.00 
Item 10 East side mlso tools, motors, etc $ 3,500.00 

-". . . 

Building #5 10 Bay Car storage $ 7,500.00 
/tem 1 2. John Deere Bicycles & safety cycle $ 1,200.00 $ 1,200.00 
"Less Individual cars owned by dlff. parties 

BuUdfng#S Farm Shop $ 12,000.00 
. Item 1 112 drive sockets $ 500.00 $ 500.00. 

-Less Rainey's farm too\s~ equipment 

Buflding#7 Cecil's Main Shop $ 10,000.00 
Item 1 Mise Hand Tools I parts $ 2,000.00 $ 2,000.00 
Item 2 Model T brass ~diator $ 800.00 

Item 3 Flatbed tral1er $ 500.00 
Item 4 Electric organ $ 500.00 
··Less Stan's boat, pine wood, Individual's cars 

3ullding #8 Cecil's Hoover BuildIng $ 6,000.00 

Item 1 East I front side sewing tools I leather I mlso $ 800.00 $ 800.00 

Item 2 West side new roUup doors I hardware $ 1,000.00 

Item 3 West side MIso $ 500.00 
*"less Individual cars owned by diff. parties 

lullding#9 Cabin $ 15,000.00 
Item 1 Electrio Organ $ 500.00 $ 500.00 

ltern2 Tables I FurnIture $ 500.00 $ 500.00 
··Less individual owned pool table, plnbaD, beds, deer mounts 

:alnay's Office p\.A\Ntlff'S 
Item 1 Car Parts 

EXH1SlT 
$ 5,000.00 $ 5,000.00 

alney's Bam ~ 8 f/.;;. 7-/ ) 
Item 1 Car Parts South side $ 3,000.00 $ 3,000.00 
Item 2 Car Parts in Center $ 5,000.00 
Item 3 John Deere tractor $ 1,500.00 $ 1,500.00 



06/16/2011 14: 39 8436626737 HAl@-! PORTER LAW PAGE 11/i2 

Building 1: RalneyJOS. Item 1 Reddiok Nitrogen Appl e 
Item 2 Reddick Sprayer 

Building 2: Rainey Josey: Item 1 Case IH Dn11 1 Reddick ditcher 
Item 2 J 0 Com header 
Item 3 $coutboat 

• Item4 JD 997 lawnmower 
Item 5 Fuel tank (green) 
Item 6 Fuel tank trailer (red) 
Item 7 JD tractor 7410 
ItemS JO MX7 Bush hog 

Building 3: AIISO/50 
Bulldlng 4: All 50/50 
Building 5: Stan Josey: Item 1 Jaguar E-type grey 

Item 2 Jaguar E-type blue 
Item 3 Winton 
Item 4 Morman 
Item 5 Overland 
Item 6 ModelT 

Elizabeth Ann G; Item 7 Paige Detroit 
Courtney Gamble: Item 6 Franklin 
Rainey Josey: Item 9 Willys KnIght 

Item 10 Roamer 

Building 6: Stan Josey: Item 1 60at 
Rainey Josey: Item 2 JD tractor 7810 

Item 3 JD Planters 

~ Item 4 Toolslwelder/alr comp/parts/farm supplies 

Building 7: Spencer Josey: Item 1 Pierce Arrow 
.. Item 2 Hupmoblle 

Item 3 ModelT 
• Item 4 (3) Surveillance cameras 

Stan Josey: ItemS 4 Wheeler 
1\ Item 6 ModelT 
• Item 7 Mise wood on 50/50 owned trailer 

Building S: Courtney Gamble: Item 1 Model T 
Item 2 Studebaker 

Enzabeth Ann G: Item 3 MG Replica 
Ifem4 ModelT 

RaIney Josey: ItemS ModelT 
Stan Josey: Item 6 Chalmers 

Building 9: Rainey Josey: Item 1 2 Window unit Ale 
. Item 2 1 Bunk bed 
. Item 3 Double bed 

Item 4 Skeet !hrower 
Item 5 Pool table & balls/ques 
Item 6 1Y 
Item 7 Fire wood rack 

Spenoer Josey: Item B Electronics J radio I speaker I cd player 
Item 9 Gun cabInet 

Courtney Gamble: Item 10 Butcher block 
Item 11 Microwave 

Ellzabeth Ann G: Item 12 Pinball machIne 
Stan Josey: Item 13 Fishing rods 

Item 14 Deer mounts I skin I antlers on wall 



06/16/2011 1d:39 8435625737 -
>0/50 Owned Property 

(Check acct+prlnclpal) 
osey Marital Trost ($482.67/mnth) ($3371.00+$16005.00) 
lritton Farm 30 acres 
'ertlllzer Plant 4.6 acres 
Buildings 
2.98 Acres 
922 Velie 
926 Esslx 
~66 Ford 
~24 Nash 
~19 Model T 'fruck 
)60 MGA (burgaody) 
l28 Studebaker 
)22 Jewett 
utsffools In BuildIngs 

~IGH PffiTER LAIN 

e 

Ag~r.al~~d value 
10% int $ 19,376.00 

$ 38,000.00 
$ 30,000.00 
$ 61.000.00 
$ 66,960.00 
$ 20,000.00 
$ 2,600.00 
$ 1,500.00 
$ 2,500.00 
$ 2,600.00 
$ 2,500.00 
$ 2,500.00 
$ 3,500.00 

~ 341400.00 

PAGE 12/12 

Rainey Josey 
Spen~r Josey 
Courtney Gamble 
EllAAbeth Ann OJ Stan JO$e~ 

$ 19,376.00 
$ 38,000.00 
$ 30,000.00 

$ 61,000.00 
$ 65,960.00 

$ 20,000.00 
$ 2,500.00 
$ 1,500.00 
$ 2,500.00 
$ 2.500.00 
$ 2.500.00 
$ 2,600.00 
$ .3,500.00 

$ , 17.~OO.{)O". ~ .. ~ .• 1JY~9PO;OO 

$' 286,236.00 $ 144,460.00 $ 141.776.00 



135/16/21311 14:3~ 84366~7 
PAGE 16/12 

r:~1 VALUt: JO$OY..,Fam T 
6uUdlng #1 Farm Tractor 

Item 1 MIse wood I seed cleaners $ 500.00 $ 500.00 
Item 2 Enclosed trailer $ 750.00 
"Less Rainey's boat & Farm equip. (tractors, mowers, drills, etc) 

Bundlng:tJ.2 Tractor I Wood Shed $ 500.00 
Item 1 Mlscwood $ 500.00 $ 500.00 
~ess RaIney's Farm equip. (sprayer & applicator) 

Buikflng#3 Wood Working shop $ 2,000.00 
Item 1 Mise car parts North side $ 2,500.00 
Item 2 MIse car parts in center shed $ 1,000.00 
Item 3 Wood working toolS; south side $ 1.600.00 $ 1,500.00 

Building #4 Machine Shop $ 5,000.00 
Item 1 AIr Compressor $ 500.00 
Item 2 2 MJll1ng machInes $ 750.00 
ItemS 16 South Bend long lathe $ 800.00 
Item 4 Bead Biaster $ 500.00 
Item 6 South Bend Lathe $ SOO.OO 
Item 6 Logan Lathe thread maker $ 500.00 
Item 7 OTe Hyd press $ 500.00 

~ llemS FreJoth lathe $ 800.00 
Item 9 West side mise tools & toolbox etc $ 2.600.00 
Item 10 East sfde mise tools, motors, etc $ 3_,500.00 

Building #5 10 Bay Car storage $ 7,600.00 
Item 1 2 John Deere Bicycles & safety cyole $ 1,200.00 $ 1,200.00 
"-Less Individual cars owned by dlff. parties 

Building #S Farm Shop $ 12,000.00 
Item 1 112 drive sockets $ 500.00 $ 500.00 
-Less Rainey's farm tools, equipment 

BUilding #7 cecil's Main Shop $ 10,000.00 
Item 1 Mise Hand Tools I parts $ 2,000.00 $ 2,000.00 
Item 2 Model T brass radiator $ 800.00 
Item 3 Flatbed traner $ 500.00 
Item 4 Electric organ $ 500.00 
--Less Stan's boat. pine wood, IndMdusl's cars 

3uildlng #8 Cecil's Hoover Bulldlng $ 6,000.00 
Item 1 East I front side sewing tools I leather I mise $ 800.00 $ 800.00 
Item 2 West sIde new roUup doors I hardWare $ 1,000.00 
rtem3 West side Miso $ 500.00 
*-Less Individual oars owned by dlff. parties 

lulldlng #9 . Cabin $ 15,000.00 
Item 1 E1ectrio Organ $ 500.00 $ 500.00 
Item 2 TabIes I Furniture $ 500.00 $ 500.00 
··Less Individual owned pool table, plnbsH, beds, deer mount!3 

:alney's Office 
t PlAlNtlFF'S Item 1 Car Parts 

EX.I:tJtUr 
$ 5,000.00 $ 5,000.00 

alney's 8am . ~ 8 1/.).7-11 
Item 1 Car Parts South side $ 3,000.00 $ 3,000.00 
Item 2 Car Parts in Center $ 5,000.00 
Item 3 John Deere tractor $ 1,500.00 $ 1,500.00 
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Building 1: Rainey Josey: e Item 1 Reddiok Nitrogen Appl e 
Item 2 Reddick Sprayer 

Building 2: Rainey Josey: Item 1 Case IH On111 Reddick ditcher 
Item 2 JD Corn header 
Item 3 $coutboat 

• Item4 JD 997 lawn mower 
Item 5 Fuel tank (green) 
ItemS Fuel tank trailer (red) 
Item 7 JD tractor 7410 
ItemS JO MX7 Bush hog 

Building 3: AliSO/50 
Bulldlng 4: AliSO/50 
Building 5: Stan Josey: Item 1 Jaguar E-type grey 

Item 2 Jaguar E-type blue 
Item 3 Winton 
Ilem4 Morman 
Item 6 Overland 
Item 6 Model T 

Elizabeth Ann G: Item 7 Paige Detroit 
Courtney Gamble: Item 8 Franklin 
Rainey Josey: Item 9 'Willys Knight 

Item 10 Roamer 

Building 6: Stan Josey: Item 1 Boat 
Rainey Josey: Item 2 JD tmctor7810" 

Item 3 JD Planters 

~. Item 4 Toolslwelder/alr comp/parts/farm supplies 

BuildIng 7: Spencer Josey: Item 1 Pierce Arrow 
.. Item 2 Hupmoblle 

Item 3 Model T 
• Item 4 (3) Surveillance cameras 

Stem Josey: ItemS 4 Wheeler 
II Item6 ModelT 
• Item 7 Mise wood on 50160 owned trailer 

BuIldIng a: Courtney Gamble: Item 1 ModelT 
Item 2 Studebaker 

Enzabeth Ann G: Item 3 MG Replica 
Ifem4 ModelT 

Rainey Josey: Item 5 ModelT 
Stan Josey: itemS Chalmers 

Building 9: Rainey Josey: Item 1 2 Window unIt NC 
Item 2 1 Bunk bed 
nem3 Double bed 
Item 4 Skeet thrower 
Item 5 Pool table & balls/ques 
ItemS TV 
Item 7 Fire wood rael< 

Spenoer Josey: Item e ElectronIcs I radIo I speaker I cd player 
Item 9 Gun cabinet 

Courtney Gamble: Item 10 Butcher block 
Item 11 Microwave 

Elizabeth Ann G: Item 12 PInball machIne 
Stan Josey: Item 13 Fishing rods 

Item 14 Deer mounts I skin J antlers Oli wall 
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;0/50 Owned Property 

(Check acct+princlpal) 
osey Marital Trust ($482.67/mnth) ($3371.00+$16005.00) 
lritton I=arm 30 acres 
'erti!!zer Plant 4.6 acres 
Buildings 
2.98 Acres 
922 Velie 
925 Esslx 
~66 Ford 
~24 Nash 
319 Model T lruck 
~60 MGA (burgandy) 

. ' '" . )28.Studebaker 
)22 Jewett 
utsrrools In Buildings 

" 
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10% int 
~m~[als~d valu~ 
$ 19,376.00 
$ 38,000.00 
$ 30,000.00 . 
$ 61,000.00 
$ 66;960.00 
$ 20,000.00 
$ 2,600.00 
$ 1,500.00 
$ 2,500.00 
$ 2,600.00 
$ 2,500.00 

.. $ ... .-.2,!;QO.OO 
$ 3,500.00 
$ 34.400.00 

Rainey Josey 
Spencer Josey 
Courtney Gamble 
EI@beth Ann Gl Stan JO$e~ 

$ 19,376.00 
$ 38,000.00 
$ 30,000.00 

$ 61,000.00 
$ 66,960.00 

$ 20,000.00 
$ 2,500.00 
$ 1,500.00 
$ 2,500.00 
$ 2,500.00 
$ 2,600.00 
$ 2,600.00. 
$ .3,500.00 

$ .. 17 ,pOO.OO •. ~"~"16~9pO;OO 

$ 286,236.00 $ 144,460.00 $ 141.776.00 

PLAINTIFF'S 
EXHIBIT 

~t) If·)..'" i I 
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STATEMENT OF ISSUES ON APPEAL 

I. In an Action to Divide Jointly Owned Property, 'Whether a Group of 
Co-tenants May Lawfully Defeat an Opposing Co-tenant's Right to 
Purchase the Property by Having One of Them Act as a Plaintiff in a 
Partition Action So That the Remainder - Named as Defendants but 
Cooperating with the Plaintiff- Can Also Request a Buyout. 

II. Whether this Partition Order Is Fair When it Divides Jointly Held 
Property by Awarding the Real Property and the Storage Buildings on 
That Property to the Cooperating Parties and by Giving the Opposing 
Party a Substantial Amount of the Personal Property in the Storage 
Buildings; Property Which He Must Remove at His Own Expense 
and Has No Present Ability to Store. 

STATEMENT OF THE CASE 

This is an appeal in an action to partition real and personal property in Lee County. 

There are two questions presented. The first question involves the statute that gives co-

tenants the right to "buyout" the interest of a co-tenant that has asked the court to divide 

jointly owned property. The second question involves the fairness of how the special referee 

ordered this property divided. 

Although this suit involves three (3) separate pieces of real property, the property at 

the center of the controversy is a 32 acre tract ofland, the nine (9) buildings on that land, and 

the contents of those buildings. Those contents include several vintage automobiles and a 

large collection of automobile parts, tools, and machines. The amount of automobile parts, 

tools, and machines is staggering. In his order, the special referee described that he was 

"awestruck" at the quantity of property involved. See (Order, p.3). 

The 32 acres and the personal property stored on it are the center of the controversy 

because some of the parties - the plaintiff and three of the four individual defendants -
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intend that the remaining defendant have no portion of the 32 acres ofland. Not surprisingly, 

the remaining defendant disagrees with this approach. Some of the potential reasons for the 

parties' disagreement are explored in the statement of facts and argument sections of this 

brief. 

This litigation is a dispute between family members. The patriarch of the family was 

Wofford Josey, who died in November of 1998. See (Complaint, p.2 ~2). Wofford had two 

sons, Stanley and Cecil. See (Order, p.1). Stanley and Cecil each inherited undivided SO% 

interests in the 32 acre property from their father. See (Trial Tr.p.4S, lines 19-22). 

In August of200 1, Cecil transferred his ownership interest in this property to a trust 

named The Josey Family Trust. See (Complaint p.2). Cecil died later that month. See (Trial 

Tr.p.47, lines 3-14). The beneficiaries of the Josey Family Trust are Cecil's adult sons and 

daughters. See (Complaint, p.4 ~S); (Trial Tr.p.115, lines 7-14). 

The parties to this suit are Stanley, the beneficiaries of the Josey Family Trust, and 

.the trust itself, thr01;lghits trustee. The trust beneficiaries are Stanley's nieces and nephews. 

Cecil 1. Josey, Jr., is Cecil's son and the trustee of the Josey Family Trust. (Trial 

Tr.p.47, lines 15-16). At times, he is referred to in the record as "Rainey" Josey. See, e.g., 

(Trial Tr.p.171, lines 23-2S). Rainey initiated this suit by filing a complaint in September 

of2010. See (Complaint). He named his uncle, his siblings, and himself (as trustee) as 

defendants. The suit alleged that the parties ovmed property as tenants in common and 

sought an in-kind division of the property and an equitable assessment ofattomey's fees. 

Stanley filed responsive pleadings - an answer and, later, an amended answer -

that (among other things) gave notice that Stanley was willing to purchase the other parties' 
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interests in the 32 acre tract. See (.Answer p.2, ~1 0) (Answer); and (Amended Answer p.2, 

~1 0) (Amended Answer). Stanley's responsive pleadings also contained a counterclaim and 

cross-claim, but those claims are not relevant to the procedural background of this appeal. 

The other defendants - Rainey (as trustee) and his siblings - filed a j oint answer. 

Their answer admitted all but one of the allegations of Rainey's complaint. (Their Answer, 

p.1 ) (admitting all but paragraph 11 of the complaint, which requested that any defendant 

who wished to purchase the property give notice to the court). In addition, the answer asked 

the court to divide the property by giving the 32 acres to the Josey Family Trust and its 

beneficiaries, and by giving the rest of the property to Stanley. (Their Answer, p.3, ~2). 

The circuit court referred the matter to a special referee. See Rules 53 and 71, 

SCRCP. The parties tried the case on April 27, 2011.! At the opening of trial, Stanley 

reiterated his request to purchase the other parties' interest in the property. (Trial Tr.p.10, 

line 25 - p.11, line 9). The other defendants - including Rainey, acting not as the plaintiff, 

but as the trustee of the (defendant) trust - made the same request. (Id., lines 10-13). 

The special referee's original order was dated July 5, 2011, and filed July 7,2011. 

See (First Order). That order listed four reasons for denying the parties' requests that they 

be able to "buy the others out." First, the special referee found that the court could not grant 

more than one party the right to buy the property. Second, the referee found that if he 

granted one of the co-tenants the right to buy the others out, the decision as to which co-

tenant was allowed to purchase the property would be arbitrary - supposedly there was no 

!The special referee's order incorrectly recites the date of the hearing as April 26 instead of 
April 27. Compare (First Order, p.1) (from the referee's order) with (Trial Tr. p.1) (the trial 
transcript) and (Notice of Hearing) (pre-trial notice of the hearing). 



working to dissolve the partnership. (Trial Tr.p.62, line 24 - p.63, line 8). Rainey said that 

Stan was against splitting the property. (Id.p.68, lines 22-25). The dissolution of the fanning 

business is not relevant to this partition suit, but it was mentioned throughout the trial. 

The parties offer very different versions of the circumstances that led to this lawsuit. 

According to Rainey, he and his siblings had different objectives and goals from Stanley with 

respect to their farming business. See (Trial Tr.p.63, lines 12-18). Rainey also said it was 

difficult to get Stanley to "help maintain anything." (Jd.p.63, lines 20-25). For his part, 

Stanley testified that the animosity between the parties had been manufactured by Rainey and 

his siblings after Stan refused to sell them his interest in the 32 acres. See (Jd.p.194, lines 

12-24). According to Stanley, nobody did significant maintenance to the jointly owned 

property after that because noone knew "what [they] were going to end up with." (Jd.p.233, 

lines 3-18). Whether one party purposefully created difficulties in the family relationship is 

another example of an issue that is arguably irrelevant to the issues in a partition suit, which 

. _ .. are the percentage of ownership in joint property and whether the property can be fairly 

divided in-kind. Nevertheless, a great deal of the trial testimony concerns this subject. 

A final fact that may be helpful to the Court is that from 2001 to September of2010, 

Stanley and the Josey Family Trust owned equal shares of the 32 acres and the buildings. 

In a deed signed September 17, 2010 and recorded four days later, Rainey, acting as trustee, 

gave himself and his siblings 1 % undivided interests in this. property; dividing the ownership 

50% to Stanley, 46% to the trust, and an 1 % each to Rainey and his siblings. See (Exhibit 

20) (the deed) and (Order, p.2) (the referee's listing of ovvnership interests). Rainey signed 

the complaint in this lawsuit the day after the deed was recorded. See (Complaint). 
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ARGUMENT 

The first question in this appeal is whether South Carolina law allows a group of co-

tenants to coordinate and defeat an opposing co-tenant's statutory right to purchase the 

interests of those who have asked the court to divide jointly ov,'11ed property. The Court 

should hold that it does not. Regardless of how the caption reads, Stanley Josey was on one 

side of the battlefield in this case and his nieces and nephews were on the other. All of the 

members of the Josey Family Trust were "petitioning parties" - they all asked the court to 

divide this property and to divide it in a specific way - and the record shows complete 

coordination and commonality of interest between them. 

The second question in this appeal is whether it is fair to divide the 32 acre tract, the 

buildings on it, and the personal property in the buildings by giving the land and the 

buildings to the Josey Family Trust and awarding Stanley a sizeable amount of the personal 

property. The Court should hold that it is not. While the special referee's division of 

property gives roughly equal values of property.toboth sides, the division is not fair in effect. 

The referee ordered Stanley to remove his property and effectively forced him to build new 

buildings to house it, all at his expense. The Court should fmd that this does not meet the 

requirements for a partition award, which must be fair and avoid injury to all parties. 

1. . South Carolina Law Does Not Allow a Group of Co-tenants to 
Coordinate and Defeat an Opposing Co-tenant's Statutory Right 
to Purchase the Interests of Parties That Have Asked the Court 
to Partition Jointly Owned Property. 

Section 15-61-25 of the South Carolina Code (Supp. ~ gives a co-owner of 

property the first right of refusal to purchase the property prior to partition. The first part of 
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the statute is a notice provision. In relevant part, it provides: 

Upon the filing of a petition for partition of real property o\vned by joint 
tenants or tenants in common, the court shall provide for the nonpetitioning 
joint tenants or tenants in common who are interested in purchasing the 
property to notify the court of that interest no later than ten days prior to the 
date set for the trial of the case. 

S.C. Code Ann. 15-61-25(A). The statute goes on to list procedures for determining the 

value of the jointly owned property and for carrying out the purchase of a co-tenant's share. 

As of the date of this brief, this statute has not been construed by an appellate court. 

A. The Right of Refusal Statute Focuses on the Relief 
a Party Requests and Allows the Co-tenants That 
Do Not Ask the Court to Divide the Property to 
Purchase the Interests of the Co-tenants That Do· 
Ask the Court to Divide the Property. 

The interpretation of a statute is a question of law, and an appellate court reviews a 

question oflaw de novo. Town of Summerville v. City ofN Charleston, 378 S.c. 107, 110, 

662 S.E.2d 40,41 (2008). The primary consideration in interpreting a statute is discovering 

and giving effect to the legislature's intent in passing the statute. State v. Sweat, 386' S.C. 

339,350,688 S.E.2d 569,575 (2010). The words of the statute are the best evidence of the 

statute's purpose. City of Rock Hill v. Harris, 391 S.C. 149, 155, 705 S.E.2d 53, 55 (2011). 

In describing the right of first refusal, section 15-61-25 draws a distinction between 

petitioning parties and non-petitioning parties. This is important because the words 

"petitioning" and "non-petitioning" direct the focus to the relief the party is requesting - the 

statute gives the right of first refusal to any co-tenants who do not seek division of the 

property. Although the terms "plaintiff' and "petitioner" can have some similar applications, 

they are notfull synonyms. Compare BLACK'S LAW DICTIONARY 1262 (9th ed. 2009) 
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(defIning petition as "[IJn some states, the fIrst pleading in a lawsuit.") with BLACK'S LA W 

DICTIONARY 1031 (5th ed. 1979) and THE NEW MERRIAM-WEBSTER DICTIONARY 545 

(1989) (defIning petition as a request for relief). More importantly, the terms "non­

petitioning party" and "defendant" do not mean the same thing. The defendant is the person 

or entity being sued; the "non-petitioning" party in a partition action is the party who does 

not ask the court to divide the property. This second distinction is significant because the 

right of fIrst refusal belongs only to non-petitioning parties. By using the term "non­

petitioning," the statute focuses on the relief requested and gives parties that do not ask the 

court to divide the property the right of fIrst refusal to purchase the property. If the right of 

fIrst refusal was conditioned on a party's status as plaintiff or defendant, ·°the legislature 

would llkely have written it that way. The legislature has shown the ability to use those 

terms. See, e.g., S.C. Code Ann. § 15-79-125(A) (Supp. ~ (medical malpractice statute 

describing what a "plaintiff' must prepare and serve on all "defendants" prior to fIling suit). 

There is more evidence throughout the statute of the intentto distinguish between 

parties who are seeking partition and parties who are not. The statute describes that the costs 

of appraising the property are to be included as the court costs of "those seeking to purchase 

the interests of the j oint tenants or tenants in cornmon petitioning to sell their interest." 

Section 15-61-25(B). The statute further describes that when the parties disagree with the 

value set by the appraisers, the court should hold a hearing for the purpose of determining 

"the interests of the petitioning joint tenants or tenants[.]" Section 15-61-25(C). Once the 

court sets the value of petitioning party's (or parties') interest, the non-petitioning co-tenants 

have 45 days to deposit the appropriate funds with the court. Section 15-61-25(D). 
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This should throw one error in the special referee's order into sharp focus: In denying 

Stanley's request to purchase the property, the referee observed that it could not grant more 

than one party the right of flISt refusal. (Order, p.4). The statute does not contain this 

limitation; indeed, the statute's language rejects it. Every section of the statute discusses a 

plural right of refusal. See, e.g., Section 15-61-25(D) (the "nonpetitioningjoint tenant~ or 

tenant~ in common" have 45 days to pay the purchase price to the court) (emphasis added). 

This means that if 5 people own property together and 3 do not ask the court to divide the 

property, the court must determine the value of the interest held by the 2 co-tenants who seek 

partition. After that, the 3 co-tenants who do not seek partition have 45 days to deliver the 

money. The circumstances of the present case are another example. If Rainey Josey was 

truly the only petitioning party, the statute says that the court should value Rainey's interest 

and allow the other parties - his uncle and his siblings - to purchase his interest. The 

statute expr¢sses a sensible legislative policy that favors allowing joint owners of property 

to keep that property together when one OI-more of them, but not all of them, ".wants ouL" 

B. The Right of Refusal Statute Requires That 
Stanley Be Given the Opportunity to Purchase the 
32 Acres Because All of the Other Parties Asked 
the Court to Divide the Property. 

Regardless of the fact that the caption of this case lists them as "defendants," the 

beneficiaries of the Josey Family Trust and the trust itself are not "non-petitioning parties." 

The best evidence of this is their pleadings. :rhe joint answer filed by Rainey (as 

trustee) and his siblings admits every allegation of the complaint with the exception of the 

complaint's "allegation" that asked any defendant desiring to exercise the right of refusal to 
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give notice to the court. See (Their Answer, p.1, ~2) (referencing Complaint, p.5, ~11). As 

a result, the answer is functionally equivalent to the complaint. The answer did not assert 

any defenses, and the relevant part of the prayer for relief requested "that the partition be 

awarded and that this court award [the trust and its beneficiaries] title to the 32.9 acres +/­

with the balance of the property being awarded to [] Stanley D. Josey." (Id., p.3, ~ 2). 

Contrast this with Stanley's pleadings, which joined in the request to partition the "Britton 

Farm" and the "Fertilizer Plant" - the two other pieces of real property at issue - but gave 

notice that he would purchase the other parties' interests in the 32 acres. See, e.g., (Id., p.2, 

~~9 & 10). The "answer" filed by Stanley's "co-defendants" made the same allegations as 

the complaint and requested the same relief. 

Other evidence of the parties' cooperation and coordination is the method of 

distribution that Rainey proposed to the special referee; a method the referee adopted. See 

(Exhibit 30). This proposed distribution had three columns. The first column listed the 

,appraised value of all jointly owned property. The third column listed property proposed to 

be awarded to Stanley. The middle column listed property proposed to be collectively 

awarded to "Rainey Josey, Spencer Josey, Courtney Gamble, and Elizabeth Ann Geddings." 

Id. The special referee's order' followed suit; it listed the property awarded to Stanley and, 

below that, the property awarded to "the Josey Family Trust and the four beneficiaries." 

(Order, p.5). A partition action involving four property owners splits the value of the 

property four ways; not one-fourth in one camp and three-fourths in another. 

There is more evidence in the record that Rainey's interest was not truly adverse to 

the trust or his siblings. For one thing, consider the fact that Rainey (as trustee) executedthe 
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deed giving himself and each of his siblings undivided 1 % shares in the property. See 

(Exhibit 20) (deed of the 1 % interests). Ifthis suit was truly an action to divide the property 

among the parties, the way to initiate that would have been to deed all of the trust's interests 

to the beneficiaries and then initiate the partition action. But the beneficiaries of the trust did 

not truly want to partition this property; they wanted to force their uncle out. Consider also 

that this deed was recorded the day before Rainey signed the complaint. See (Exhibit 20) 

(deed of the 1 % interests) and (Complaint) (the complaint). The timing ofthe deed is not a 

game-changer, but the timing should say something. Rainey's testimony told more of the 

story of the parties' cooperation and coordination. He described how he and his brother. 

identified the jointly owned property, attempted to put values on the property, and came up 

with a proposal for "what we propose that we would get, and ... what we propose that 

Stanley would get." (Trial Tr.p.91, line 14 - p.l02, line 9) (emphasis added). 

The right of refusal statute draws a distinction between the parties that ask the court 

to divide. property and the parties that do not, and because the record reflects thaLStanley 

Josey was the only party falling in the latter category, the Court should reverse the special 

referee's decision denying Stanley's request to exercise his right of refusal. 

II. The Special Referee Erred in Dividing the 32 Acre Tract, the 
Buildings on It, and the Personal Property in the Buildings by 
Giving the Land and the Buildings to the Josey Family Trust and 
Awarding Stanley a Sizeable Amount of the Personal Property. 

An action for partition is an action in equity. Anderson v. Anderson, 299 S.C. 110, 

113,382 S.E.2d 897,899 (1989). In an appeal of an action in equity, this Court may find 

facts based on its own view of the preponderance of the evidence. !d. at 113, 382 S.E.2d at 
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899; Lewis v. Lewis, 392 S.C. 381, 386, 709 S.E.2d 650,652 (2011). Although the standard 

of review is de novo, to win reversal, an appellant must generally demonstrate both error and 

prejudice in the lower court's judgment, and where credibility is an issue, an appellate court 

generally recognizes that the lower court was in a superior position to make credibility 

determinations. Lewis, 392 S.C. at 385,709 S.E.2d at 651-52. 

The finding challenged here is the special referee's fmding that the division of 

property submitted by the beneficiaries of the Josey Family Trust provided "for a reasonable 

fmancial resolution ... consistent with the equitable principles" of a partition action. See 

(Order, p.4). 

A. The Law Favors Partition In-kind, but the In-kind 
Division must Be "Fair" and must Not Injure Any. 
of the Co-tenants. 

There is a statutory preference for partition in-kind or partition by allotment.2 The 

relevant statute instructs that jointly owned property should be divided "in kind or by 

allotment" exce-pt for cases where such a division "carniot be fairly and impartially made and 

without injury to any of the parties in interest." S.C. Code Ann. § 15-61-50 (Supp.~; 

see also Anderson, 299 S.c. at 113-14, 382 S.E.2d at 899 (noting the statutory preference for 

in-kind partition). It is appropriate for a court to account for "equitable considerations such 

2Partition by allotment is where the court awards the property to one party and orders him to 
pay his co-tenant for the co-tenant's share. See Cox v. Frierson, 316 S.C. 469, 451 S.E.2d 
392 (1994) (reversing an order of a judicial sale because although the special referee found 
partition in kind was not feasible, he did not consider the option of partition by allotment). 
The alternative to partition in-kind and by allotment is a judicial sale with the proceeds being 
divided among the parties in proportion to their ownership. See Section 15-61-50 
(describing "the sale of the property and the division of the proceeds according to the rights 
of the parties."). 

13 



as the length of ovvnership and sentimental attachment to property," but "the pecuniary 

interests of all of the parties is the determining factor[.]" Campbellv. Jordan, 382 S.c. 445, 

451,675 S.E.2d 801,804 (Ct. App. 2009). Again, the touchstone for an appropriate division 

by partition or allotment is that the division be "fair as to all co-tenants." Pinckney v. Atkins, 

317 S.C. 340,345,454 S.E.2d 339, 342 (Ct. App. 1995). 

B. The Special Referee's Order Injures Stanley and 
Is Not Fair Because Stanley must Remove His 
Property and Store it at His Own Expense. 

Under the special referee's partition order, Stanley is the only party who must move 

property, and in the context of this case, having to move (and store) property is significant. 

-This is not equivalent to ordering a co-tenant to move out of a house. Stanley is required to 

move at least eight (8) classic cars, two trailers, one and a half a buildings' worth of 

"miscellaneous car parts," an air compressor, two milling machines, three lathes, an electric 

organ, "rollup" doors, and various other property.3 Pictures showing each building and the 

items housed in them were introduced at trial. -See (Exhibits 37 to 45). Moving this property 

is a tremendous undertaking, and storing it requires a large amount of space. 

The harm is made more acute by the fact that Stanley has no place to put this property 

- the current location is the only place the property has even been. See (Trial Tr.p.184, line 

18 - p.185, line 11; p.214, line 16 - p.215, line 10) (Stanley's trial testimony). The 

3The eight classic cars are items 4 through 11 on the special referee's distribution. See 
(Order, p.5). The two trailers are building 1, item 2 and building 7, item 3; both of which 
were awarded to Stanley. See (Exhibit 28) (listing the buildings and items) and (Order, p.5) 
(the award of items to the parties). The car parts are building 3, items 1 and 2; the milling 
machines, the lathes, and the air compressor are all in building 4; the organ is building 7, 
item 4; and the "rollup" doors are building 8, item 2. ld. 
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beneficiaries of the Josey Family Trust suffer no inconvenience beyond the fact that they 

must to wait for Stanley to remove his property; after that, they can enjoy the full benefit of 

the land and buildings they were awarded. Their role is entirely passive and does not require 

them to suffer any new expense. This order is not fair to both sides. Yes, it divides the 

property in roughly the appropriate proportions, but the effects of the order could not be more 

disproportionate.4 

The theory of the case that Rainey and his siblings put forth was that they did not 

wantto own property next to Stanley. See, e.g. (Trial Tr.p.87, lines 13-17). While that may 

be motivated by any number of things - either genuine or malicious - it should have been 

. largely irrelevant. The core of a partition suit is not about whether people should or should 

not own property next to one another. The core of a partition suit is about how to divide 

property so people no longer OViD the same property together. Partition and family discord 

are not unlikely bedfellows, seeAnderson, 299 S.C. at 114, 382 S.E.2d at 899 (observing that 

land "must be partitioned due totne enmity between the parties"), but family discord.cannot 

be the sole justification for an award that requires one party to shoulder all of the burden of 

affmnative action and expense. And this is not a small tract ofland with one storage barn. 

The parties jointly own 32 acres ofland with nine (9) storage buildings. See (Exhibit 3) (the 

appraisal of the 32 acre tract, showing the buildings by number). As Stanley put it,"there's 

4The order divides property with 50.4% to the beneficiaries of the Josey Family Trust and 
49.5% to Stanley. See (Exhibit 30) (listing the total value for property and the value awarded 
to both sides). The order references an error in arithmetic in Rainey's proposed distribution, 
see (Order p.3), and the math in the order itself is also incorrect, but the difference is not 
significant. Compare (Order p.3) (referencing Exhibit 30 and instructing that the value of 
"Parts/Tools in Buildings" should be $42,900.00) with (Exhibit 28) (actually listing $4Q,900 
worth of property in the "EST V ALlIE" column, but incorrectly listing the sum as $34,400). 
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a fair way to divide that land back there so we both get expansion room, we both get 

buildings, and we both get a pond." (Trial Tr.p.215, lines 4-6). 

CONCLUSION 

In Wilson v. lvJcGuire, this Court wTote that it "was offended" by the fact that some 

of the parties pre-selected their parcels in a partition action. See 320 S.C. 13 7, n.2, 463 

S.E.2d 614, _n.2 (Ct. App. 1995). Some of the conduct here is cut from the same cloth. 

South Carolina law should not allow a group of co-tenants to coordinate and defeat an 

opposing co-tenant's statutory right to purchase the interests of those who have asked the 

court to divide jointly owned property, and in this case, it is not fair to divide the 32 acre 

tract, the buildings on it, and the personal property in the buildings by giving the land and .. 

the buildings to the Josey Family Trust and awarding Stanley a sizeable amount of the 

personal property. For both reasons, the appellants respectfully ask this Court to reverse. 

July 30,2012 
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MR. DOBY: Judge, I would call Cecil L. 

Josey, Jr. 
<. • .:. - _._ '"_....:.- - ~ I 

THE COURT: If youlll come around to that 

seat. Would you raise your right hand. The 

evidence you shall give be the truth, the whole 

truth and nothing but the truth so help you God? 

MR. JOSEY: Yes, sir. 

THE COURT: Thank you. 

9 EXAMINATION BY MR. DOBY: 

Q. Mr. Josey, tell me how old you are. 

11 A. Forty-one (41). 

12 Q. And are you married? 

13 A. Yes. 

14 Q. And do you have children? 

15 A. She and I have three children. 

16 Q. Okay. How old are they? 

17 A. Thirteen (13), twelve (12) and nine. 

18 Q. Okay. And where do you live? 

19 .A. 3542 Elliot Avenue. 

20 Q. And are you employed? 

21 A. I am. 

22 Q. And are you employed at several different occupations? 

23 A. I do; 11m an Operations Manager for Blanchard 

24 Caterpillar. I handle the Florence operations, Myrtle 

25 Beach operations, the Charleston operations and Hilton 
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mother lives in, too. 

Q. It's also access to the cabin, isn't it? 

A. There is a dirt road that goes from my house to the 

cabin; there is. But you can barely see it. It's 

like a 

Q. Where does the asphalt ---

A. dirt road that goes right here. (Witness 

indicates) . 

Q. Where does the asphalt end? 

A. It ends right at my house. It loops -- the asphalt 

goes right under my carport, and then it goes under my 

carport back out to the highway. 

Q. And then you can turn left off of it and go to the 

cabin; isn't that right? 

A. There's a little dirt road that goes right there to 

the cabin. 

Q. All right. 

A. And then there's a dirt road on the other side of my 

house that you can barely see here that goes to my 

mother's. 

Q. Would you deny that Stan's been using the asphalt 

drive to get to the cabin for over twenty (20) years? 

A. Oh, I'm sure he's used it at some point in time to get 

to the cabin. 

25 Q. Okay. Now -- now, that road to the north, it's a sand 

CECIL L. JOSEY, JR. VS. STAATLEY D. JOSEY, ET AL. 
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road you can see part of it? 

A. It is dirt, yes. 

Q. That's on somebody else's property; right? 

A. No. What we did, when that dirt road was built, the 

first half of it to here is on our property. (Witness 

indicates) . The second half of it is on our 

neighbor's property. 

Q. Okay. Well, the second half of it is owned by 

somebody else? 

A. Our neighbors, you know, the farmer and the landowner 

here, they use this dirt road to get to their 

property, and we use it to get to our property. And 

the first half of it, they're on our property, the 

second half of it, we're on their property. 

Q. All right. Who owns that up there? What is the 

person's name? 

A. Ms. Richardson. 

Q. Ms. Richardson. Ms. Richardson could tell Stan and 

you and anybody, any of you all tomorrow not to come 

on her road anymore, couldn't she? 

A. It would have to -- we would have to move it over ten 

or fifteen feet. This part of it, we would have to 

move that dirt road over (witness indicates). 

Q. The point is, it's hers and she can shut it down if 

25 she wanted to? 
CECIL L. JOSEY, JR. VS. STAATLEY D. JOSEY, ET AL. 
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MR. JOSEY: I do. 

THE COURT: Thank you, sir. 

3 (Stanley D. Josey, having been duly sworn, testifies as 
...., 0_-- ==~==eTN= 

4 follows: ) 

5 EXAMINATION BY MR. KILLEN: 

6 Q. Stan, why don't you go ahead and state your name for 

7 the co~rt reporter. 

8 A. First of all, my name is Stanley Dennis Josey. 

9 MR. JOSEY: And Your Honor, before I 

10 even start with Patrick, I would like to 

11 apologize to you for how my nieces and 

12 nephews, for how low they are going to 

13 try to steal property from me. 

14 Q. Stan. You can answer my questions, okay? I know 

15 you're upset. 

16 A. Okay. 

17 Q. All right. Stan, you just said nieces and nephews. 

18 Now, the other parties involved in this case are your 

19 brother's children; is that right? 

20 A. Right. 

21 Q. And your brother's name is what? 

22 A. Cecil Josey. 

23 Q. Okay. And we went through on Rainey's direct 

24 examination the chain of Title to the property leading 

25 up to how it is titled now? 

CECIL L. JOSEY, JR. VS. STANLEY D. JOSEY, ET AL. 
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started. Is it fair to say that when you all couldn't 

come to an agreement on primarily the thirty-two point 

nine (32.9) acres that these problems began? 

A. That's exactly when they started. It was a planned 

strategy he had. I wouldn't be surprised if he didn't 

have a log book saying -- if this doesn't work, I'll 

try this, and if this doesn't work, I'll try that. 

Q. Well, Rainey testified that it was all your problem; 

do you agree with that? 

A. No, sir. That's wrong. 

Q. Did you ever have any problems with him before you ---

A. Never. 

Q. wouldn't sell the property? 

A. In Rainey's heart and soul, he knows that. He knows 

what kind of person I am. He's bringing all of this 

out today to try and make him shine. 

Q. Is it fair to say that you wouldn't go along and 

that's when the problems started? 

A. That is exactly when it started. 

Q. Let me talk about that asphalt drive, Stan. You know 

which one I'm talking about? 

A. Yes. 

Q. How long have you· been using that? 

A. Since I was six years old. 

25 Q. You were riding in a car with your daddy or something? 

CECIL L. JOSEY, JR. VS. STAl\1LEY D. JOSEY, ET AL. 
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A. It was a -- it was a gravel type dirt road at first. 

I was driving at six years old on the farm. We had a 

little purple Jeep that was a strange looking vehicle, 

but I was driving when I was that -- that old. But it 

was a gravel -- gravel lane at first, and it stayed 

that way until we started doing the antique cars. And 

we had some that were so nice, we didn't want to take 

them out on the dirt road. So, Dad had that paved. 

And that's the reason that he paved that asphalt lane. 

live been using itall of my life. 

Q. When did you get your Driver's License? 

A. When I was fourteen (14). 

Q. They'd give it to you at fourteen (14) back then? 

A. Yeah. 

Q. Did you drive on that road when you were fourteen 

(14) ? 

A. I sure did. 

Q. Whose car were you driving? 

A. I was fortunatei it was my car. My daddy bought me a 

car. I had my own car. 

Q. What kind was it? 

A. It was a 165 Mustang convertible. 

Q. You don't still have that one, do you? 

A. No. I got rid of that one. 

25 Q. SO, sixteen (16), and youlre sixty (60) nOWi right? 

CECIL L. JOSEY, JR. VS. STAl\TLEY D. JOSEY, ET AL. 
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