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Phil Garcia- Examination by Mr. McDonald
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And I explained to him that we had a lot
of change orders out there, and that we needed to
help resolve that. We wanted to make sure
that -- we wanted to get it done. He assured me
at that time that, Phil, we've got to let the
dust clear. We've got to get through the
process, but anything and everything you do here
in Charleston, I'll get you taken care of.

So I had a good sense of reassurance
that your guy was —-- that Mr. Bennett was a
stand-up guy. Then on another unrelated project,
right before y'all had the hurricane last year,
the day before the hurricane, he invites us --
myself and our general counsel, Michael Durham,
to his office unrelated to Marion Square to come
visit about an energy project on -- at Patriots
Point.

So we went out there and met with -- one
hour meeting turned into a four hour meeting.
Again, the conversation started, hey, how are
things going? In that conversation, he even said
when he came in the group, we may have caused
some things, but we've got to let the dust
settle. And we've got to go through this

process.
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Anything you're owed for your work done
in Charleston, when it's settled, I'm going to
get you taken care of. Then he told us the story
about, why even build the building? And I think
you see that.

I hadn't personally read the newspaper
articles, but we talked about it at dinner the
last night, about his story of why he built the
building and that his dad worked here and jumped
shoes or whatever it may be. He told us that. I
even met his mother that day, four hours later.

So I judged him on his character, said
look, they're -- we needed help. We left that
meeting saying, rather than stopping doing what
we're doing, we needed help getting this man's
building open because I took him on his word. I
was —-- I felt comfortable from a business
standpoint that he was an up and great guy. And
yeah, we might have -- but that's who he is.

Our previous owner is a developer as
well. His style is to make a bunch of changes
and so forth. That is what it 1is. But we made a
business decision to move forward. It would best
for the (inaudible) of the community. Let's get

the project open.
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David Simonton-Cross Examination by Mr. Bundy

2192
1 anticipated completion costs, correct?
2 A. Correct.
3 Q. Now, yesterday you said that you didn't
4 get paid for 43 and you didn't get paid for 44,
5 and basically some time in that area, you decided
6 you were just going to quit sending pay
7 applications, isn't that right, because you just
8 weren't getting paid, right?
9 A. Yes, sir.
10 Q. All right. And yesterday, you didn't
11 know why. You Jjust didn't understand why 43 and
12 44 were not paid. Do you understand now,
13 Mr. Simonton, why you were not paid 43 and 44
14 applications for payment for October and November
15 in 20187
16 A. That's what I read right here.
17 Q. Okay. And that's the explanation?
18 A. We protested this.
19 Q. Okay. No. You protested this, but 43
20 and 44 were not paid -- were not decertified
21 because of this. 43 and 44 were held up until
22 January the 18th, or actually the Monday
23 following the Thursday that the bond was filed,
24 because the lien was in place.
25 The failure of payment of 43 and 44 had
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David Simonton-Cross Examination by Mr. Bundy

2193
1 nothing to do with this. They were withheld
2 because you had a lien that you hadn't bonded
3 off, correct?
4 A. 43, I believe was, yes.
5 Q. How about 447 44 was in November, they
6 filed a lien on November the 1st?
7 A. I'm not sure about 44.
8 Q. Okay. You're not sure. All right. By
9 the time it took Balfour Beatty over 65, 70 days
10 to bond off the second-tier subcontractors lien,
11 which prevented payment, did Library Associates
12 do anything to prevent Balfour Beatty from
13 bonding that lien off on November the 2nd so you
14 could have gotten paid 43 and 447
15 A. No, sir.
16 Q. Okay. And isn't it true that by the
17 time you got around to bonding it off,
18 circumstances on the job had changed from
19 November 1, 201872
20 A. Yes, sir.
21 Q. Okay. And the circumstances that had
22 changed related, among other things, other than
23 the unbonded off lien, to the refusal of Balfour
24 Beatty to finish the -- and correct deficient
25 work as it related to painting; isn't that true?

R-9880




Jim Clements-Cross Examination by Mr. Hildebrand

3339
1 more than that, to be honest.
2 Q. All right. Fair enough. Let's go to --
3 I would like to jump back just for a moment, if I
4 can, about the eggshell paint and its use.
5 Eggshell paint was specified in the original
6 construction drawings, correct?
7 A. Yes, sir.
8 Q. And an L4 finish was specified, correct?
9 A. Yes, sir.
10 Q. When the repainting was done, was the
11 finish changed to an L5?
12 A. The drywall finish?
13 0. Yes, sir.
14 A. No, I don't believe so, no.
15 Q. So you don't know whether they abutted
16 the entire wall?
17 A. When they skimmed the walls?
18 0. Yes, sir.
19 A. I never saw that.
20 Q. Okay. Did they go back with eggshell
21 paint?
22 A. No.
23 Q. All right. And I think you testified
24 that eggshell -- in your view, eggshell paint is
25 not appropriate for a hotel, correct?

R-9881




Jim Clements-Cross Examination by Mr. Hildebrand

3340
1 A. It does not touch up well. I recommend
2 clients that have a lot of activity, you know,
3 like in your house with kids, you know, not to
4 use it.
5 Q. Right. And hotels are -- you have a lot
6 of activity, furniture coming in, bumping around,
7 and if you have scuffs and scrapes, eggshell
8 paint is not good. You can't just do a quick
9 touch up, you have to go from wall to wall and
10 ceiling to ceiling?
11 A. I mean, personally, I would not
12 categorize a hotel room as having a lot of
13 activity. But to your point, the touch-up
14 process 1s problematic.
15 Q. Okay. Well, do you know why eggshell
16 was not -- was 1t based on your recommendation to
17 the owner that he not go back with eggshell
18 paint?
19 A. It was my recommendation, which I
20 petitioned from the interior designer, and they
21 approved it.
22 Q. Okay. Before the project started, did
23 you petition the interior designer and recommend
24 that eggshell paint not be used?
25 A. No.
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Marty and Nick at noon today in room 311.
Despite the owner's position to the contrary, BB
asserts they have met their contractual
obligation in terms of punch 1list and standards
of care with regard to the guest room finishes.

BBC confirmed it will continue to
provide access to the room for the owner's work.
As a result of this disagreement, the owner is
now forced to correct workmanship and gquality
issues with his own forces. At Marty's request,
I visited 315 with him and have attached one
example of a deficiency found in the room which
BBC declined to visit with us.

Q. All right. Let's us look these
photographs. You took these photographs, right?

A. I did.

Q. All right. Tell me what we are looking
at in the first photograph that you gained
appropriate to photograph and for what purpose.

A. Well, both photographs of the same
location is where a mirror had been removed from
the wall. And so the screw holes on the front
(inaudible) covered up still remained, and I
guess the mirror is missing.

Q. All right, sir.
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Sam Hadley-Direct Examination by Mr. McDonald 1094
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basis for her testimony would be totally
different, would it not?

MR. HILDEBRAND: But she did the
audit.

THE COURT: Well, I realize that,
but I've seen a contract that says your client
was supposed to do an audit. I have heard no
testimony from Balfour Beatty of an audit.

MR. HILDEBRAND: Well, if the audit
was --

THE COURT: There is a contract.
It's in black and white. Her job initially
should have been to come in and review that
audit. That would have been fairly simple,
fairly straightforward. That was not done. So
she had to come in with basically a blank slate
and go back through and do this whole thing
herself.

MR. HILDEBRAND: Well, I don't
believe so, Your Honor, because what happened was
each --

THE COURT: Y'all are going to have
to answer that gquestion for me before we resolve
this case, I can tell you that. That's one issue

that I've got. It's big time in my mind as to
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Sam Hadley-Direct Examination by Mr. McDonald
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how we got to where we got to. She's the one
that's putting the numbers on the table.

Now, y'all put numbers up there, and I
understand that, but her job is go back and try
and reconcile those numbers is really from an
audit standpoint. That's all she is really
trying to do, explain the basis for those
numbers. That's what she's doing in her
testimony.

MR. MCDONALD: Right. And to that
point, Your Honor, there -- as you may recall,
during the audit process, there are two --
there's numbers that get audited as part of the
GMP, and then there's an entirely separate basket
of claims and delays and such that are not part
of the audit provision, and we went through that.

So that is an issue that we -- so what
she was auditing were the payments that were --
came under the GMP and the contract that was
agreed upon. So that's a completely separate
thing that these claims -- and there has been a
lot of intermingling in the discussion with her.

And for each of those pay applications,
there -- we can certainly discuss it, but they

were in effect audited because each one went
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through many iterations, went through a paper.
There would be questions that were asked by the
architect, and all the information was provided
to their satisfaction.
So that, I think, is the simple answer.

We can certainly re-call our people to answer
that question, but I think that that's how, for
each of those pay applications, and that's what
she was audited, the pay applications that were
made.

THE COURT: Okay. All right. Just
for my edification, when I do the -- because I
recall the Cook and Boardman, and I don't recall
the attorney's name. It was a female attorney
from Charlotte, as I recall.

MR. MCDONALD: Ms. DeFranco.

THE COURT: What was her name?

MR. HILDEBRAND: Sarah DeFranco.

THE COURT: Sarah DeFranco, yeah.
So when I do the simple math, the claim was 360.
I awarded 257. That was partial summary
judgment. The difference, by my math, is
103,000. So we're close to 102.

My recollection was that was in dispute.

That's why they didn't get summary Jjudgment, so
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Sam Hadley-Direct Examination by Mr. McDonald
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through earlier, the subtotal of balance owed to
Balfour Beatty of $419,425, if you apply the
liquidated damages amount, how much would Balfour
Beatty owe to Library Associates?

A. $1,063,665.

0. And then, to that, you would add the BBC
contract costs incurred by Library to the extent
they are awarded, and what is -- and that number
is what? Would you add the $1,063,665 and the
$2,256,7647

A. Yes. You would add those two together,
$3,320,329.

0. $3,320,0007

A. 329.

Q. 329, from Balfour to Library Associates?
A. Yes.

Q. And all of those numbers are to a

reasonable degree of accounting and auditing
certainty?
A. Yes.

MR. MCDONALD: Ms. Hadley, please
answer any questions that opposing counsel may
have.

MR. HILDEBRAND: Your Honor, before

I begin, I would like to make a motion and an
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Sam Hadley-Direct Examination by Mr. McDonald

4122
1 arguing on the record. This goes to an objection
2 that I made earlier, and you kind of waved me off
3 and you were maybe making it later or something.
4 THE COURT: All right.
5 MR. HILDEBRAND: I just wanted to
6 make it for the record. I would first like to
7 introduce as Defendant's Exhibit -- I'm sorry,
8 Plaintiff's Exhibit 347.
9 THE COURT: 3477
10 MR. HILDEBRAND: Yes, sir.
11 THE COURT: All right.
12 (PLF. EXH. 347 was marked for
13 identification and received in evidence.)
14 MR. HILDEBRAND: These are our
15 interrogatory -- or the responses from the
16 defendant to plaintiff's interrogatories, and I
17 would refer the Court specifically to the
18 interrogatory that asks for the witness -- expert
19 witness identification, which is number 7.
20 And I will read this record. Identify
21 all experts you may call to testify in this
22 action and with each expert, set forth the
23 following: A, the expert's qualifications and B,
24 all opinions the expert may offer or otherwise
25 testify to this action.

R-9888




Sam Hadley-Direct Examination by Mr. McDonald

4123
1 The answer is, Library Associates has
2 not yet determined the identity of the expert
3 witnesses it may call to the trial of this
4 action. This interrogatory will be supplemented.
5 And it was not subsequently supplemented to us as
6 a specific response to this interrogatory. What
7 I would like --
8 MR. MCDONALD: Your Honor, I don't
9 want to interrupt, but I don't know what this is.
10 I mean, he's marked it as an exhibit. I'm not
11 familiar with this process. So I'm going to
12 object to it, and I don't know. It's an
13 interrogatory response from May of 2019.
14 MR. HILDEBRAND: Well, right. I'm
15 supporting the record for these new opinions that
16 Ms. Hadley expressed here today as to why I think
17 that they are inappropriate and should be
18 excluded. I'm going to ask that they be stricken
19 from the record, and I'm trying to make my record
20 on that.
21 THE COURT: All right. Go ahead.
22 Go ahead.
23 MR. HILDEBRAND: So I would like to
24 introduce that Exhibit 347.
25 THE COURT: That's the answer to
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Sam Hadley-Direct Examination by Mr. McDonald
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the first set of interrogatories?

MR. HILDEBRAND: Yes, sir. And

then if you'll review this in the record with the

Court, the scheduling order of the Court, which
the amended scheduling order, Your Honor, was
filed on September 30, 2020, and it provides
that, by November 16, 2020, both Library and
Balfour are to provide expert identification.

And it says, the identification must
include the full name, address, and telephone
number of each expert and shall provide a
complete statement of all opinions the witness
will express and the general basis and reasons
for them, and the general facts and data
considered by the witness in forming the
opinions.

That was extended -- that scheduling
order was extended a couple of times by Your
Honor, and with the last due date under that
deadline being August 16, 2021. So the next
document that I would like to introduce 1is
Plaintiff's Exhibit 348.

(PLF. EXH. 348 was marked for
identification.)

MR. HILDEBRAND: Your Honor, this
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Sam Hadley-Direct Examination by Mr. McDonald

4125
1 is the last designation or is the expert
2 identification or designation by Mr. Bundy. And
3 the cover letter is dated May 17, 2021, and it's
4 to all counsel.
5 And it says, enclosed for service upon
6 you, please find a copy of defendant third-party
7 plaintiff, Library Associates, third supplemental
8 designation of expert witnesses for the
9 above-referenced matter.
10 All right. Then if you turn to page 2
11 of that actual document, at the very top, it
12 says, pursuant to the May 2021 scheduling order
13 in the above-referenced case, Library Associates
14 makes the following identification of expert
15 witnesses for use at trial, and listed is Sam
16 Hadley, Jason Boberg.
17 And it says, please find the following
18 documents: A, a June 11, '19 affidavit of Jason
19 Boberg; b, a November 27, '1l9 affidavit of Sam
20 Hadley and Jason Boberg; c, a September 17, 2019,
21 Cotton and Company report; d, 11/16/20 Cotton and
22 Company's report previously produced.
23 Those reports I have attached to this
24 proffer, Your Honor, each one of those, the four
25 referenced documents. And I would like to
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Sam Hadley-Direct Examination by Mr. McDonald
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introduce this as our next exhibit, Your Honor
THE COURT: Number 348°7?
MR. HILDEBRAND: Yes, sir.

MR. MCDONALD: Your Honor, are

these being introduced as evidence? Again, I'
very unfamiliar with this process. And is he
just making -- he said he was making a proffer

his previous arguments.

m

on

MR. HILDEBRAND: Yes. I think it

needs to come into evidence, Your Honor. I'd
like to move to introduce them into evidence.

THE COURT: In support of your
argument that she has not previously opined on
some of what she had testified?

MR. HILDEBRAND: Yes, sir. Yes,
sir.

THE COURT: All right. I will
allow it in evidence.

(PLF. EXH. 348 was received in
evidence.)

MR. HILDEBRAND: Thank you, Your
Honor. So for some of these witnesses, you wi
see in Mr. Bundy's or Library's designation,
there is a recitation, like for Mr. O'Connor,

long recitation of what he is going to testify

11

a
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Sam Hadley-Direct Examination by Mr. McDonald

4127
1 about. The same with Jim Clements. There's a
2 lot of narrative. For Sam Hadley, the only
3 reference is to these four reports.
4 Your Honor, there is -- we can read all
5 four of those reports. I can leave that to you
6 later. There is nothing in her reports that
7 reflect the opinions that she just gave here on
8 the stand.
9 I deposed Ms. Hadley on May 5 and 6 of
10 this year, based upon the file reports that at
11 that time were due, and I would like to introduce
12 her deposition transcript as Exhibit 349,
13 Plaintiff's Exhibit 349.
14 THE COURT: All right, sir.
15 (PLF. EXH. 349 was marked for
16 identification.)
17 MR. MCDONALD: Same objection, Your
18 Honor.
19 THE COURT: All right.
20 MR. HILDEBRAND: Which I would like
21 to introduce into evidence, Your Honor.
22 THE COURT: All right.
23 (PLF. EXH. 349 was received in
24 evidence.)
25 MR. HILDEBRAND: And I asked her
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about her opinions and said, listen, you
understand that -- I'll paraphrase it, that
you're required under the Court's order to have
finalized your opinions and be prepared here
today to render your final opinions.

And we went through her opinions, and
these opinions that she espoused here today were
not among those opinions that she espoused in her
deposition.

THE COURT: Okay.

MR. HILDEBRAND: So then, on top of
that, Your Honor, we have the South Carolina rule
of evidence as -- I'm not going to read it into
the record again, 26(e) regarding supplementation
of responses.

So we had the Court's order. We had
Mr. Bundy's designation of what she was going to
testify about, and he attached only four reports,
four old reports that I referenced in there. And
I took her deposition.

And then today, at the end of this case,
after we've called our witnesses, our witnesses
have testified, we had already -- we weren't able
to call rebuttal experts to her opinions here

today or anything else. She simply -- no
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additional reports were entered or no additional
opinions were entered by Library Associates.

All of a sudden here today, we get brand
new opinions by Ms. Hadley, and some of those
opinions are relative to cross-examination, but I
do want to introduce Plaintiff's Exhibit 350.

THE COURT: All right, sir.

(PLF. EXH. 350 was marked for
identification.)

MR. HILDEBRAND: The actual audit
report that Ms. Hadley provided to the parties as
requested by the Court, and, Your Honor, I
understand that you reviewed the contract a
little differently than I might have, based on
litigation.

Every other case I've been involved in,
once the litigation started, then whatever
documents you need to provide and such are done
through the litigation process. And I understand
we've already argued that, but it is what it is.
That's what -- where we stood.

But regardless, Ms. Hadley provided us
with this report, this audit report, and this 1is
based on your order, that she do an audit of the

books. And according to this audit, which
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Mr. Thompson touched on in his testimony and was
introduced, he said, look, Ms. Hadley audited all
the documents, and if you look on page 15, she
talks about the eligible costs of the work are
$65,745,000 maximum allowable.

Then she has some deductions, Your
Honor, and she says, the maximum allowable cost
of the work and fee -- and this is on page 15,
Exhibit B, is $64,435 -- I'm sorry, $64,435,030.
So she's saying, according to the audit that I
did and provided to Balfour, that is the audited
cost of the work that is recoverable, and I took
her deposition on this.

She then says, the reason that I come to
60 -- the total allowable cost, as shown in her
audit was 65,745,441, I'm taking some deductions
because I think that there were some allowable
costs that I'm going to take off. One of those
was based on the RFP that we talked about.

And Casey Thompson said, okay, y'all did

an audit. I see where -- I think some of your
reports are legitimate. And we'll agree that
some of those are -- probably should be taken

off, and we will agree to some of the

adjustments. And he said that we will agree to
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audit the adjustments of $613,742. And we agreed
to remove that from the amount that we were
claiming. He said, but we disagree with some of
those audit results, $556,646.

So coming in here, at the end of the
trial, this is the audit that was done, and these
are the reports that came in for this. And I
would like to introduce this exhibit as well,
Your Honor, this last one, 350.

THE COURT: All right. That would
be 3507

MR. HILDEBRAND: Yes, sir.

MR. MCDONALD: Same objection to
all of this.

THE COURT: Okay. All right. I
will allow it.

(PLF. EXH. 350 was received in
evidence.)

MR. HILDEBRAND: All right, sir.
So here's where we are, Your Honor, is that,
under your scheduling order, and you can —-- you
were very clear in your scheduling order that, if
it hadn't been produced, then it doesn't come in.
We were produced her audit.

O0ddly, though, it was referenced -- even
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referenced in the designation of Mr. Bundy gave.
But none of these opinions were espoused by

Ms. Hadley in her deposition. They weren't
espoused in the prior reports.

So here we are on maybe the last day of
the trial or next to last day, right at the very
end -- or we're getting pretty close, anyway, and
we are faced with brand new opinions by
Ms. Hadley. If we had gotten those earlier, our
witnesses could have dissected them. I could
have gotten back up.

For example, yesterday, she referred to
a change order that was never signed or anything
else. I don't know where it came from. So she
comes 1in and offers opinions, and we haven't had
a chance -- we are highly, highly, highly
prejudiced by her not giving us these opinions
before. If she had, then we might have called
and retained a rebuttal expert if it had been
this big of a difference.

Frankly, if the -- 1if there's disagreed
audit adjustments for the total contract of
556,646, we might disagree with those, but that
sure 1is not the same as Ms. Hadley coming in here

as she did today and saying, you're basically
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entitled to -- what was the amount? Yeah,
$400,000.

Here in the report, the audit report
that she issued, says we're the maximum allowable
cost of work and fee, $64,435,030, and the amount
paid to date is 59,994, 38. The difference
between those is about 4 and a half million
dollars. And then she comes in today and says,
well, yeah, I've got a new opinion. It's only --
they are only entitled to $419,000.

THE COURT: All right. So noted.
I'm not going to exclude her opinions, but you've
made a great argument for cross-examination, and
I look forward to hearing from you on that one.
Okay?

I will allow the documents to come into
evidence, and certainly I think you would
probably be in a position to cross-examine her as
to her report, anything she testified to
differently from today, Jjust 1like any other
witness would.

But I don't think that excludes her
testimony or her opinions from coming into
evidence in the trial of the case. So I'm going

to deny that motion, to the extent it's a motion,
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but I do think it's a good position for
cross-examination, where you try to get the truth
of the matter that's being presented. Okay?

It's like 10 minutes to 12, and you
probably need to take some time. I assume you're
going to cross-examine Ms. Hadley for a while?

MR. HILDEBRAND: I do have some
qgquestions for her.

THE COURT: Yeah. Why don't we go
ahead and take the break now and come back at
1:30.

(A recess transpired.)

MR. HILDEBRAND: I thought I had an
extra copy of Exhibit 350 that I was going to
hand the witness, but I can't seem to --

THE COURT: I've probably got the
original. I've got the original stickered one.

MR. HILDEBRAND: Right. I thought
I had an extra copy.

Do you have your audit report?

THE WITNESS: I do not.

MR. HILDEBRAND: You can follow
along with that one, Your Honor.

THE COURT: Okay. All right.

MR. HILDEBRAND: Thank you for your
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1 describe the typical process.
2 Q. Right. So you have one -- you have your
3 audit that's done under the contract to determine
4 the recoverability of the GMP cost, and then, if
5 you were asked, you can do a separate analysis if
6 there are claims that are outside of the contract
7 GMP, correct?
8 A. No. I think that that would
9 mischaracterize things. If there's a claim
10 within a GMP contract, you can't do the first
11 step without the second step because we have to
12 keep reminding ourselves that the GMP contract is
13 a cost, reimbursable contract with the GMP
14 ceiling.
15 So it would be -- it wouldn't make any
16 sense to only take a look at some of the costs
17 now and compare those to the -- where the GMP is
18 right now, kind of an interim basis, and then
19 look at claims without going back through the
20 process of incorporating the eligible cost of the
21 work from the claims and then determining how
22 much of those claims would actually increase the
23 GMP.
24 Some of the claims don't have anything
25 to do with the GMP because it's part of the
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contract balance, for example, but other things
like a request for a change order that has yet to
be approved by the owner would increase the GMP.

So to do that audit process first,
without evaluating the claims, would be a
wasteful exercise because you're going to have to
pull it all together in the end.

Q. Well, you can do that. You can get --
if Balfour were not making a claim for delays
and/or the RCOs and the claim amounts, you could
have simply audited the amount that was due under
the GMP contract at that point and made a
determination under the contract of which costs
were eligible or not. Agreed?

A. If there were no outstanding claims to
increase the GMP and there were no assertions
that additional costs were going to be incurred,
then, yes, I would agree in that hypothetical
situation.

Q. Right. And often that's what you do.
Often there is no claim, and you're just simply
asked to come in and say, the owner says, 1look,
we want to make sure that what we're being billed
under the GMP are allowable costs. We want you

to take a look at that and do an audit, and then
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1 it was only in PDF. That Excel spreadsheet is
2 Exhibit E of this report -- to explain that the
3 amounts that I see here are not the amounts that
4 you guys were claiming as RCOs. Can anybody help
5 me? What's wrong with these numbers? Which ones
6 are outdated? But I couldn't get that
7 information.
8 Then I also asked them to identify what
9 subcontractors were associated with each of the
10 RCOs, so that I could determine whether the
11 amounts had been paid or not, you know, in the
12 eligible cost of the work or not. I couldn't get
13 that information.
14 Q. Well, the RCOs, what Balfour is going to
15 be entitled to recover, that's something that the
16 Judge 1s going to have to decide, isn't it,
17 Ms. Hadley?
18 A. Yes. But that's exactly the problem is,
19 some of these costs that are in this RCO that are
20 in my Exhibit E, for instance RCO 27, which is
21 still being claimed today, is for an amount that
22 BBC is now saying it's already incurred, and it's
23 already an ineligible cost of the work in my
24 audit.
25 But if the Judge doesn't award the
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maximum price of the contract as was; 1is that
correct?

THE WITNESS: Yes. That row called
current GMP, those amounts come right out from
pay app 45, which would be the latest contract
values that the parties, I will say, agreed to.

I appreciate pay app 45 wasn't paid, but it --
there were a couple of 0OCOs and a couple of
change orders that were approved late in the
game. So this would incorporate all of that.

THE COURT: Okay. And I'm sure
your testimony is consistent in how you
determined the general conditions and what you
talked about primary costs. But I noted that, in
your schedule B, you show a figure of $3,322,074.
Your testimony earlier today said that general
conditions were $3,319,212. Do you recall that?

THE WITNESS: Yes.

THE COURT: I get a difference of
$2,862 over a 3.3 million dollar claim.

THE WITNESS: The difference 1is
actually explainable.

THE COURT: Well, it's less than
1/10th of 1 percent is what I come up with. Is

that significant, an accounting of what you've
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a part of that the owner stopped paying and in
the middle of doing work. This is the -- this is
the first time I had ever been here in my years
of Balfour Beatty. I would say that's why it was
treated differently.

Q. Show me one certified pay request that
was not paid.

A. So pay application 43 was certified.
There was a response from the architect stating
that they disagreed with a portion of the wvalue,
but that the rest should be paid.

That payment wasn't made. I never heard
of a decertification. I never say any formal --
all I can say 1is, based on the additional work
you guys had to do, this is the amount that
should be pavyable for pay app 43.

Q. It is true, is it not, after that pay
request, that liens were filed against the job
which (inaudible) because those liens were not
bonded off against the job?

A. I can't recall.

MR. BUNDY: Okay. You can't
recall. Thank you.
MR. HILDEBRAND: Nothing further,

Your Honor.
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Balfour Beatty Construction, LLC,
Plaintiff,

VS.

Library Associates, LLC; and Metropolitan
Life Insurance Company, a New York
Corporation,

Defendants.

Library Associates, LLC,
Third-Party Plaintiff,

VS.

Lithko Contracting, LLC, Guy M. Beaty,
Inc., Bernard MMC, LLC, Gulf Stream
Construction Company, Inc., Palmetto
Automatic Sprinkler Company, Inc., Cook
& Boardman, LLC, 15t Choice Glass, Inc.,
Strong Tower Construction, LLC d/b/a
Koch Corporation, Watson Electrical
Construction Co., LLC, Trimark Foodcraft,
LLC, Pleasant Places, Inc., David Allen
Company, Inc., Premier Exteriors, LLC,
Robert Thomas Iron Design, LLC, Warco
Construction, Inc., Old North State
Masonry, LLC, Tom Rochester &
Associates d/b/a Southeastern
Architectural Systems, Forton Company,
LLC, Lowcountry Case & Millwork, Inc.,
Quantum Coatings, LLC, Balfour Beatty
Construction Group, Inc.,

Third-Party Defendants.
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IN THE COURT OF COMMON PLEAS

CASE NO.: 2019-CP-10-01108
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Kimberly Bennett Brown

August 4, 2020

Balfour, Besatty v. Library Associates

Page 18 Page 20
1 Q. How was that resolved? 1 A. Gradudly started into the lending and
2 A. We mailed him a check. 2 thefinancing and closing the real estate loansin
3 Q. For thefull balance? 3 probably '85, '86, so for the past 33 years.
4 A. Yes 4 Q. Okay. So at thetime of -- as|
5 Q. Okay. Soprior to April when you 5 understand it, at the time that this project was
6 all -- and you al discussed nothing other than the 6 being developed, and I'm talking about Hotel
7 payment? 7 Bennett, there were five employees of Bennett
8 A. There were discussionswith Buck in 8 Hospitality, isthat correct?
9 2019 regarding the shutters on the hotel. There 9 A. There'stypicaly five to seven
10 werediscussionswith Buck regarding issueswith | 10 employees. I'm not sure exactly. Sometimes we
11 theflooring in the pool room in 2019 or early 2020 | 11 have summer interns. So that's approximately
12 andthat'sall | canrecall. 12 correct.
13 Q. Okay. Have you spoken with anybody 13 Q. Okay. Asidefrom summer interns, there
14 from Balfour Beatty since say February -- whenis |14 aretypically five people on the payroll at
15 thelast time you spoke to somebody with Balfour |15 Hospitality.
16 Beatty? 16 A. Fiveto seven.
17 A. Say January of 2019. 17 Q. Allright. So at the time this project
18 Q. Andwho wasthat? 18 was-- when it wasreally getting going say in
19 A. | believe that was David Simonton. 19 2015, how many employees were there with Bennett
20 Q. Andwhat wasit about? 20 Hospitality?
21 A. | believe it wasthe day that he had 21 A. Fiveor six.
22 hand-delivered the letter regarding the claim to 22 Q. Andwho werethey?
23 us. 23 A. Mysdf, Peter Wright, Tracy Ray, but
24 Q. Andwhat was the nature of that 24 she may have been on maternity leave. | don't
25 conversation? 25 remember that exact date.
Page 19 Page 21
1 A. | don'trecall. 1 Q. Okay.
2 Q. Okay. Haveyou discussed with Buck 2 A. There was a gentleman by the name of
3 Lindsay thislawsuit since it was filed? 3 Steve Granger, but he left in the middle of 2015.
4 A. | don't specifically recall. 4 Q. Okay.
5 Q. How about Jim Clements? 5 A. My grandmother, who | called my mother,
6 A. | don't specifically recall. I'm sure 6 assheraised me.
7 we had discussions between January of 2019 and May 7 Q. Andwhat's her name?
8 of 2019 regarding the claim when it was delivered 8 A. That was Virginia Bennett, and she's
9 tous 9 passed away.
10 Q. Okay. Sotell mewhat your role with 10 Q. Okay.
11 Bennett Hospitality has been since you have been 11 A. And Mikewould have a
12 with them. 12 receptionist/assistant, but I'm not sure who that
13 A. My role has evolved in 36 years. 13 wasin 2015.
14 Q. Okay. Tell me about that. 14 Q. Okay.
15 A. Started out as areceptionist. We 15 A. | recall her -- that may have been
16 redlly have no titles at Bennett Hospitality. 16 Beverly Eckhurst, because | believe she started the
17 Everyone does what needsto be done. But | am 17 day after the groundbreaking.
18 involved in obtaining loans for the projects, 18 Q. Okay. Sowhat was Peter Wright'sjob
19 working with our attorneys to close any type of 19 responsibilities?
20 real estate transactions or loans, and | oversee 20 A. Peter helped on the development side
21 the day-to-day operations. 21 with contracts and entitlements for the devel opment
22 Q. Okay. So thejob responsibilities that 22 projects.
23 youjust articulated, how long have you been doing 23 Q. What do you mean contracts?
24 that? | understand you started as a receptionist, 24 A. Just reviewing development contracts,
25 but how long have you been doing those? 25 whether it's aloan agreement or a construction

A. Willim‘gg)p?rts, Jr & Assoc.

A Veritext Company
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800-743-3376
WWW.veritext.com

80TTO0TdO6TOZH#ASYD - SYI1d NOWINOD - NOLSIATIVHO - INd 5:9 2T AeN €202 - 3114 ATIVOINOH 10313



Kimberly Bennett Brown

August 4, 2020

Balfour, Besatty v. Library Associates

Page 26 Page 28
1 yourself, was there anybody else who helped you 1 A. Approximately early 2000.
2 during those periods? 2 Q. Let'sgo back and talk about some of
3 A. We had an outside CPA firm. 3 thejob responsihilities. You've talked about what
4 Q. Andwhoisthat? 4 your responsibilities were, which were reviewing
5 A. Welch Roberts Amburn. 5 contracts and hel ping with loans and during some
6 Q. Allright. But primarily those 6 periods acting as a controller, isthat correct?
7 controller functions you assumed during those 7 Isthat afair description?
8 periods, isthat correct? 8 A. Fair.
9 A. Yes 9 Q. Okay. And you told me earlier on what
10 Q. Okay. How about Tracy Ray, does she 10 Michadl Bennett'sinvolvement was with Hank
11 have any involvement with the controller aspects? | 11 Hofford, but what -- when this project was ongoing,
12 A. No. 12 what was Michael Bennett's job responsibilities or
13 Q. How about Michadl Bennett? 13 what were they with Bennett Hospitality?
14 A. No. 14 A. Canyou be more exact with the dates?
15 Q. Let'sturnto this particular project. 15 Q. Yeah. Sayin 2014, what was -- Michael
16 When was the concept of the -- how did this project | 16 Bennett isthe principa of Bennett Hospitality,
17 et started, when was the property first bought, 17 correct?
18 and tell me about that. 18 A. Yes.
19 A. The property was first bought through 19 Q. And Bennett Hospitality owns Library
20 an RFP with Charleston County in 1994. 20 Associates, so to speak, correct?
21 Q. And that was purchased by Bennett 21 A. Bennett Hospitality is separate and
22 Hofford Development? 22 agpart from Library Associates.
23 A. That was purchased by Library 23 Q. Does Library Associates have any
24 Associates. 24  employees?
25 Q. Which was an entity of | guess Bennett 25 A. No.
Page 27 Page 29
1 Hofford? 1 Q. Sodl employees-- any work that is
2 A. It was aseparate entity set up for the 2 donein-house, so to speak, for Library Associates
3 specific purpose to buy the property. 3 isdone through the employees of Bennett
4 Q. Okay. Aspart of the dissolution in 4 Hospitality, correct?
5 2012, | guess Michael Bennett got the Library -- or 5 A. Yes
6 got that piece of property? 6 Q. Okay. Sowhat was-- in 2014, what
7 A. Prior to 2012, Mike and Hank had begun 7 were Michael Bennett's responsibilities with
8 to separate different entities. | don't recall if 8 Bennett Hospitality?
9 that was 2012 or earlier. 9 A. Michagl'sresponsibilities have always
10 Q. So perhaps even before the dissolution, 10 beenthevision, the credtivity, the responsibility
11 theLibrary property was owned by Michael Bennett, 11 to obtain the financing for the project. Those
12 soto speak, or one of his particular entities? 12 werehisresponsibilities.
13 A. It wasalways owned by Library 13 Q. Isthere adistinction between his
14 Associates. 14 responsibilities and what he actually did?
15 Q. Okay. And Library Associates at the 15 A. Hewasinvolved in 2014 during the
16 dissolution went to Michael Bennett? 16 pre-construction phase of working with the
17 A. Itwent to Michael and to atrust that 17 architect and Balfour Begtty at the time for the
18 wasset up for Michael's children at the time. 18 entire 2014 with the design of the project and he
19 Q. Okay. But not to -- Mr. Hofford had no 19 wasasoinvolvedin -- prior to 2014, | believe,
20 involvement with that? 20 late 2013, of deciding who the contractor was going
21 A. That'scorrect. 21 to be selected to build Hotel Bennett.
22 Q. Okay. Sowhen was the development of a 22 Q. Okay. Tell me how you -- what your
23  hotel conceptualized? 23 businessinteractions are with Michael Bennett and
24 A. | don't recall the exact year. 24 how you keep him informed of the financial aspects
25 Q. Can you give me an approximation? 25 of the company or isthat your job?

A. Willim‘gg)pgrts, Jr & Assoc.

A Veritext Company
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Page 34 Page 36
1 taken over by Fairfax Sammons? 1 pandemic?
2 A. They worked in conjunction with each 2 A. They temporarily closed for
3 other. 3 approximately two, two and a half months, but
4 Q. Okay. Even after -- so the exterior 4 they -- all three have currently reopened.
5 schematics, so to speak, what was ultimately 5 Q. Okay. DoesMr. Bennett have an
6 approved by the City, who did that design? 6 interest in any apartment complexes?
7 A. Farfax & Sammons. 7 A. No.
8 Q. Did Goff D'Antonio have any involvement | 8 Q. Okay. And as| understand it, at the
9 withit? 9 time of his deposition he had an interest in 13
10 A. Notthat | recall. 10 motels, isthat correct?
11 Q. Okay. What isthe finished height of 11 A. It'sapproximately 21 hotels.
12 the hotel now? 12 Q. Okay. Inlooking at the Web site that
13 A. Approximately 105 feet. 13 wasintroduced as Exhibit 1 to Mr. Bennett's
14 Q. Wasthat ever -- was adesign ever done 14 deposition, Bennett Hospitality listed the Embassy
15 at aheight different than 105 feet? 15 Suitesin historic Charleston, the Hampton Innin
16 A. Notthat | recal. 16 Charleston, Hampton Innin Mount Pleasant,
17 Q. Soit'salways been -- it's never been 17 Residence Inn, Mount Pleasant; Courtyard, Mount
18 higher than -- no design to your knowledge has ever| 18 Pleasant; Homewood Suites, North Charleston;
19 been done greater than 105 feet? 19 Hampton Inn in North Charleston; Hampton Inn on
20 A. No. 20 Citadel Haven in Charleston; Hampton Inn Savannah;
21 Q. Okay. And the exterior of the hotel as 21 Hampton Inn Billings, Montana; Homewood Suites
22 it existsnow isbasically aswas designed by 22 Bozeman; The Cottages in Mount Pleasant; Embassy
23 Fairfax Sammons, correct? 23 Suitesin Savannah; and Homewood Suitesin Montana.
24 A. Correct. 24  Arethere any other hotels or motels that he has an
25 Q. Okay. Let mego back and ask youafew |25 interestin?
Page 35 Page 37
1 more questions about some background issues. 1 A. | believe since that Web sitethereis
2 As| understand it, Michael Bennett's 2 aHomewood Suitesin Billings, Montana. Thereisa
3 interestsrelative to restaurants are currently at 3 Homewood Suitesin Kalispell, Montana. There'sa
4 RueDe Jean, Virginiason King and Coast, is that 4 Hampton Innin Bozeman, Montana. Thereisa
5 right? 5 Hampton Inn at Charleston Airport and there's Hotel
6 A. Correct. 6 Bennett.
7 Q. Atthetime of hisdeposition he said 7 Q. Okay. Would that add up to 21?
8 that he was aso involved with Good Food Catering, 8 A. | didn't count the ones that you added,
9 Vincent Chicco, Victor Socia Club and Michael's on 9 soif | hadthelistinfront of mel could verify.
10 theAlley. Arethey still active or what happened 10 Q. Okay. Sofor the -- for all of those
11 tothose? 11 hotels other than Hotel Bennett, tell me how they
12 A. Yes. Good Food Cateringisnot a 12 cameto be -- were any of those already constructed
13 restaurant. It'san event catering company. 13 when Mr. Bennett got hisinterest or were all of
14 Q. Okay. 14 them developed and constructed under him?
15 A. Vincent Chicco's, Victor Social Club 15 A. Thereweretwo. Onenow | recall that
16 and Michael's on the Alley are currently closed. 16 youjust did not name, the Hampton Inn on Daniel
17 Q. Arethey out of business? 17 Idand.
18 A. Weclosed them -- Michael's on the 18 Q. Okay.
19 Alley was closed prior to the pandemic and the 19 A. And the Hampton Inn in Bozeman, Montana
20 other two were closed during the pandemic and we 20 were previously constructed and purchased from the

NN NNDN
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are undecided if we are going to continue those as
arestaurant or just have them operate as private
event spaces.

Q. Allright. So Rue De Jean, Coast and
Virginia's been -- were they active throughout the
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current franchisee.

Q. Okay. So of the approximately 21
hotels that Mr. Bennett owns, two of them were
aready constructed when he got them, the rest of
the other approximately 19, the full development

A. Willim‘gg)pgrts, Jr & Assoc.
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Page 38 Page 40
1 and construction occurred under his guidance, 1 A. That sounds correct.
2 correct? 2 Q. Okay. HasBuck Lindsay designed any
3 A. Yes 3 hotels since the Hotel Bennett was finished?
4 Q. Okay. And can you tell mefor those 19 4 A. Not for our company.
5 hotels what the general range is that we're talking 5 Q. Doyou al have any hotels that are
6 about them being constructed in? 6 currently being conceived or developed that Buck
7 A. Can you be more specific? 7 Lindsay isinvolved with?
8 Q. Yesh. Werethey -- were all of those 8 A. Not at thistime.
9 hotels constructed after Bennett Hofford dissolved 9 Q. Okay. Would you use Buck Lindsay for
10 or were some of them constructed before? 10 another project?
11 A. Some were before, some were after. 11 A. Yes.
12 Q. Okay. Which oneswere constructed -- 12 Q. How did the -- tell me where the --
13 so can you give me ageneral timeframe from when 13 what was the guidance for the design for the six
14 thefirst hotels were constructed that Michael 14 hotelsthat you just articulated? Tell me how that
15 Bennett did? 15 project -- how that process worked. Was | guess
16 A. Thefirst hotel, the Hampton Inn on 16 whoever the franchisor was would tell what the
17  John Street, was constructed in 1992. 17 parameters were, did they have stock plans that
18 Q. Okay. Have there been any hotels that 18 werethen used and massaged by Buck Lindsay, or
19 Michael Bennett constructed that he no longer owns? 19 tell me what that process was.
20 A. No. 20 A. Thefranchisor did not have stock
21 Q. And of the 19 that he constructed, who 21 plans. They had basic floor layouts and certain
22 werethe architects for them? 22 requirements for guest rooms and public areas that
23 A. For the Hampton Inn on John Street, the 23 thearchitect must incorporate into the plans. But
24 architect was T Doggett. On the Embassy Suite -- 24 each hotel isdifferent, each site is different, so
25 Q. Let meask you this before you go 25 there's no way that a stock plan would work on any
Page 39 Page 41
1 through each onejust to try to save sometime. 1 gpecific site. They just gave the architect
2 Which ones -- how many of the hotels 2 parameters of what was required to be included in
3 weredesigned by Buck Lindsay or an entity that he | 3 the building and on the site.
4 was associated with? 4 Q. Okay. Were any separate interior
5 A. Itwould be easier for mejust to give 5 designersretained for the hotels Buck Lindsay did?
6 youthelist. 6 A. Insome cases, yes; in some cases the
7 Q. Okay. What iseasier for you. 7 interior designer that worked for Buck Lindsay's
8 A. TheHampton Inn in Savannah, the 8 officewasincluded in the project.
9 Courtyardin Mount Pleasant -- 9 Q. Okay. Andwhen did Buck Lindsay start
10 Q. These are onesthat Buck Lindsay did? 10 working for Michael Bennett?
11 A. Yes 11 A. Thefirst hotel that Buck Lindsay
12 Q. Okay. 12 designed for us was the Hampton Inn in Savannah,
13 A. The Courtyard in Mount Pleasant. 13 which opened in 2006, so that would have started it
14 Q. Okay. 14 at late 2004, 2005.
15 A. The Homewood Suites at Charleston 15 Q. Allright. Sofrom'05 to -- and how
16 Airport. 16 about the Embassy Suitesin Savannah, was that the
17 Q. Okay. 17 last one, do you know?
18 A. The Homewood Suitesin Kalispell, 18 A. Yes
19 Montana 19 Q. Andwhen was that done?
20 Q. Okay. 20 A. Itopenedin 2013. That would have
21 A. The Hampton Inn at Charleston Airport. 21 beendesigned in 2011, 2012.
22 Q. Okay. 22 Q. Going back to your last discussion with
23 A. The Embassy Suitein Savannah. | 23 Buck Lindsay, which | think you said was in April
24 believethat'sal. 24  of thisyear?
25 Q. Soitwould have been six? 25 A. Approximately.
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1 Q. Okay. What wasthe approximate payment| 1 five-star hotelsthat it developed?
2 that was made to him at that time? 2 A. Canyou repeat the question?
3 A. It was approximately 12,000 dollars. 3 Q. Other than the Hotel Bennett, were
4 Q. Andwhy did it take so long for him 4 there any four or five-star hotels that had been
5 tobe-- if the hotel wasfinished in early 2019, 5 developed by Mr. Bennett?
6 why did it take so long to get him paid? 6 A. No.
7 A. There's no specific reason. 7 Q. How about for the project
8 Q. How about a general reason? 8 administration from the owner standpoint on all of
9 A. Dueto the lateness of the construction 9 the hotels that were done prior to Hotel Bennett,
10 of the hotel and many expenses that we had dueto | 10 who did -- who performed all of the owner'sroles
11 that, the operating cash flow for the hotel was 11 inwhatever was expected of the owner for those
12 short and he was gracious enough to allow usto pay| 12 hotels?
13 it when the cash flow was there. 13 What I'm getting at, was that all done
14 Q. Sotherewas not sufficient cash flow 14 in-house or was there ever atime for any of those
15 to pay that final bill from the time of the 15 hotelswhere you all contracted out separately to
16 completion of the hotel until approximately April | 16 have aconstruction manager or somebody like that
17 of 2020, correct? 17 perform those roles?
18 A. It may have been sooner, but we did not 18 A. Itwasall donein-house.
19 pay it until April of 2020. 19 Q. Okay. Andwho specifically was
20 Q. Wéll, did you pay it as soon as you 20 responsible for that?
21 werereasonably ableto? 21 A. Mysef and Peter Wright.
22 A. That would be afair assessment. 22 Q. Okay. Anybody else?
23 Q. Okay. Andisit your testimony that 23 A. No.
24 there were no amounts that were billed by WLA that 24 Q. Okay. So prior to the Hotel Bennett,
25 have been unpaid? 25 you had done al of the owner's -- whatever
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1 A. Correct. 1 obligationswere required of the owner, you
2 Q. How about DCI, interior designer? 2 basically self-performed that, correct?
3 A. To my knowledge they have been paidin 3 A. Correct.
4 full. 4 Q. Okay. And that would involve
5 Q. Sofor going back to the hotels that 5 reviewing -- making decisions that came up during
6 were-- had been constructed by Michael Bennett, 6 construction, reviewing pay apps, whatever
7 and as| understand it there's about 19 of them, 7 questions that might come up with the general
8 none of them were -- do you know what the star 8 contractor or the architect, agreed?
9 rating system isfor hotels? Have you heard about 9 A. Yes
10 that? Five-star hotel, four-star hotel, three-star 10 Q. Okay. Onthe-- any of the prior
11 hotel, do you have any knowledge of that? 11 projects prior to this one that had been done by
12 A. Yes. 12 Michael Bennett, were there ever any mechanic's
13 Q. Okay. What star hotels approximately 13 liensthat were filed to your recollection?
14 were the 19 that were done? 14 A. Maybe once or twice.
15 A. Inthe categories of Embassy Suites and 15 Q. Okay. Werethey -- any significant
16 Hampton Inns and Courtyards and limited service 16 mechanic'sliens?
17 hotels, they redly are not giving -- given astar 17 A. Notthat I recall.
18 or arerated by Forbesor Triple A asa Star or a 18 Q. Werethere any delaysin construction
19 Diamond hotel. 19 onany of the other projects?
20 Q. Okay. If you had to rate them just 20 A. Onthe Embassy Suites Savannah, there
21 based on your 36 years of knowledge and experience 21 was approximately 60-day delay.
22 intheindustry, what would you rate them? 22 Q. Any others?
23 A. Three-star. 23 A. Not significant, no.
24 Q. Three-star. Okay. Prior to this 24 Q. And the Embassy Suites Savannah was
25 hotel, had Bennett been involved with any four or 25 completed in 2013, is that what you said?
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1 A. Yes. 1 for 260,000 dollars. Doesthat sound familiar?

2 Q. And did the owner assess liquidated 2 A. If that's what the settlement agreement

3 damages against the contractor on that job? 3 says.

4 A. Yes 4 Q. Okay. And why werethey not paid the

5 Q. For 60 days? 5 difference?

6 A. They were assessed. Therewas 6 A. Becauseit was a settlement amount.

7 subsequently an agreement, a settlement. | don't 7 Q. But why did you al dispute that they

8 recall what the final outcome was on the exact 8 were owed that amount?

9 amount of liquidated damages. 9 A. Again, asl just said, we believed that
10 Q. Okay. Who was the contractor? 10 theamount of billing was excessive of the amount
11 A. Welbro. 11 of work that they completed on the project.

12 Q. I'msorry, what? 12 Q. So you thought that they overbilled
13 A. Welbro Construction out of Florida. 13 you?
14 Q. Wherein Forida? 14 A. That would be one reason, yes.
15 A. Maitland, Florida. 15 Q. Okay. Soyou think that when they
16 Q. Okay. Goff D'Antonio began its design 16 submitted the bill for the 435,000 dollars, they
17 servicesin about 2003, is that correct? 17 had not performed that -- they had not put in the
18 A. Approximately. 18 hoursthat they claimed that they had, isthat
19 Q. Okay. And what was the approximate 19 correct?
20 total amount that was billed by Goff D'Antonio? 20 A. That would be one of the reasons, yes.
21 A. ldontrecal. | dorecal it being 21 Q. Okay. Any other reasons?
22 over amillion dallars. 22 A. That the building that they did design
23 Q. Okay. Were they paid that amount? 23 never got approved by the City of Charleston to be
24 A. 1 dont recall the exact amount that 24 built and that those plans would just have to be
25 they were paid. 25 thrown away.
Page 47 Page 49

1 Q. Okay. Wasthere alawsuit that was 1 Q. How wasthat Goff D'Antonio's fault

2 filed over by Goff D'Antonio? 2 that the BAR regjected what they wanted -- what

3 A. Yes 3 their design was?

4 Q. Andwhy was the -- what was the 4 A. | don't think you could call it a

5 approximate amount in dispute? 5 fault. They werejust unable to fulfill a contract

6 A. 1don' recall the approximate amount. 6 that they had to get the -- as part of the contract

7 Q. Wasit around 250,000 dollars, does 7 wasto take it through the approval process with

8 that sound about right? 8 the City of Charleston.

9 A. That sounds about right. 9 Q. Okay. Haveyou all worked with Goff
10 Q. And why were they not paid that? 10 D'Antonio since then?

11 A. Architects, like attorneys, time hill. 11 A. No.

12 All thebilling is based on time. We didn't agree 12 Q. Had you all worked with them before

13 with the hours of time that they billed on the 13 then?

14 project. 14 A. Not that | recall.

15 Q. Okay. Sothey didn't have alump sum 15 Q. Okay. Sowasthe-- did the height

16 agreement, it was purely hourly? 16 of -- when Goff D'Antonio provided its services,

17 A. | don't recall alump sum agreement. 17 wasthe height of the hotel still set at 105 feet?

18 But due to the ongoing changes requested by trying | 18 A. Yes

19 to get the hotels approved by the BAR, they would | 19 Q. Allright. Solet'sturn more

20 be considered additional changes, which would be | 20 specifically to this particular hotel and tell me

21 billed onatimely basis. 21 how Buck Lindsay was engaged as the architect.

22 Q. Okay. Andlooking at a settlement 22 A. After the exterior of the building that

23 agreement that was marked as Exhibit 4 to Michael | 23 Fairfax & Sammons had designed was approved by the
24 Bennett's deposition, it says that Goff D'Antonio 24  City of Charleston, Fairfax & Sammons was -- were
25 claimed to be owed 435,000 dollars and they settled| 25 not hotel architects and so we turned to Buck to
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1 contract with him to design not the interior design 1 Q. Okay. You don't recall asking him
2 of the hotel but the interiors of the hotel that 2 that?
3 aongwith all of the mechanicals and electricals 3 A. 1don'trecal.
4 and al the other pieces and parts that go into 4 Q. Okay. Didthat -- so | guessyou did
5 making ahotel function. 5 not -- you don't recall that you did not think that
6 Q. Okay. Sothedesign that was done by 6 that wasimportant or do you think that was
7 Fairfax & Sammons, it did not include any interior | 7 important for him to have had that?
8 features? 8 A. My recallection at the time was that we
9 A. Correct. 9 knew that we would have to hire an interior
10 Q. Itwasjust the shell? 10 designer that had five-star experience, and we did
11 A. Correct. 11 that. Soit wasnot asimportant for the architect
12 Q. SoBuck Lindsay was only given the 12 to havefive-star experience.
13 exterior elevations and told that that's what he 13 Q. Okay. Soyou thought it was important
14 hasto do per the City of Charleston BAR and he 14 for theinterior designer, DCI, to have five-star
15 needsto design al theinterior? 15 experience, but not the primary architect. And why
16 A. Correct. 16 isthat?
17 Q. Okay. What other architects, if any, 17 A. Because the primary architect is
18 were vetted for thisjob? 18 designing, for lack of abetter word, the bones of
19 A. If I recal, wedid hire Chris Schmitt, 19 thehotel. It'stheinterior designer who designs
20 whoisaloca Charleston architect who at onetime | 20 the items that would make it five-star.
21 sat onthe BAR, to help get final BAR approval. 21 Q. Okay. Do you know if it'simportant
22 Q. Did hedo any design services? 22 for the -- while the plans are being developed for
23 A. No. 23 theinterior designer and the primary architect to
24 Q. Okay. Sohewasjust there to kind of 24  work together?
25 greasethetracks or help with the processes? 25 A. Absolutely.
Page 51 Page 53
1 A. Correct. 1 Q. Whendid -- whenwas -- | cantell you
2 Q. Somy question was. Were there any 2 that the -- let me ask you this. When was Buck
3 other architects who were interviewed or vetted 3 originaly contacted about this particular project?
4  other than Buck Lindsay for thisjob? 4 A. | don't recall when.
5 A. No. 5 Q. Okay. Doyourecal schematicaly or
6 Q. Had Buck Lindsay ever designed a 6 from acoordination standpoint whether he was
7 five-star hotel prior to this? 7 contacted before the interior designer?
8 A. I'mnot familiar with al of Buck's 8 A. Yes.
9 designs. 9 Q. And approximately how long?
10 Q. Wéll, did you ever ask him that? 10 A. ldontrecal. | dorecal him making
11 A. |1did not ask him that, no. 11 the suggestion to us that DCI would be a great
12 Q. Wall, you werekind of the -- you were 12 interior design firm to design the interiors of the
13 the-- whose decision would it have been -- it 13 hotdl.
14 would have been basically yours and Michael 14 Q. Sowhen you were talking to Buck
15 Bennett's, you all are the point persons for the 15 Lindsay, did you have any questions or did Michael
16 company, correct? 16 Bennett have any questions of whether he had any
17 A. Yes 17 reservations about his abilities to design this
18 Q. Okay. Soit would have been your 18 particular structure and whether he had the
19 decision to hire Buck Lindsay, agreed? 19 appropriate staffing to perform what he needed to
20 A. Yes. 20 perform?
21 Q. Okay. Sodo you remember any 21 A. | don'trecall.
22 discussions or questions that you asked Buck 22 Q. Okay. You don't recall asking any
23 Lindsay of whether he had any or hisfirm had any | 23 questions about that or hearing any reservations?
24  prior experience with afive-star hotel? 24 A. No.
25 A. | don'trecall. 25 Q. Asfar asthe obligations of the
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1 A. No. 1 number of visits, the customary number of visits
2 Q. Was he recommended to you or did you 2 would be once amonth, is that correct?
3 all find him through your independent research? 3 A. | don't specifically agree with that.
4 A. Jim Clement is a brother of one of 4 |t was aways more than once amonth. | can't
5 Michad's college roommates. 5 recall if it was two or three times in one month,
6 Q. Okay. Andwho isthat roommate? 6 four or fivetimesin another month. | don't
7 A. Hisnamewas Vinny Clements. 7 recall.
8 Q. Okay. Sohow did it come -- so how -- 8 Q. Okay. Sodid Jim Clements ever
9 tell mewhat the connection was that Clementscame 9 recommend to you as the owner -- when | say you,
10 to hitit off, likewasit areunion or something, 10 I'mtalking about Library Associatesor Jim -- I'm
11 talk to hisroommate, or how did that come about? |11 sorry, Michael Bennett or Bennett Hospitality. I'm
12 A. 1 don't specifically know how Michael 12 just going to lump them together just for the
13 reconnected with Vinny, but it was through that 13 purpose of my questions as the owner.
14 connection that Michael was made aware of Jim's | 14 Did Jim Clements ever recommend to the
15 expertise and it just coincided with the timing of 15 owner that he as the owner's representative needed
16 starting the Hotel Bennett project. 16 to beout on the project basically full-time?
17 Q. Okay. Before Jim Clementswas actually | 17 A. No.
18 hired to perform the services that he did, what 18 Q. Okay. Did he ever recommend to the
19 sort of vetting occurred with him? 19 owner that the architect needed to be onsite and in
20 A. | recall Michael having severa 20 person on the project more than what was contracted
21 meetingswith Jim. | do not recall beinginvolved |21 for?
22 inthose meetings. 22 A. No.
23 Q. Okay. Were any other construction -- 23 Q. And same question for DCI.
24 or what do you term Jim Clements, construction 24 A. No.
25 manager or owner's representative? 25 Q. Okay. What was the -- for decisions
Page 59 Page 61
1 A. Anowner'srepresentative. 1 that were made on this particular job that were
2 Q. Okay. Were any other owner's 2 required of the owner, what was the chain of
3 representatives vetted other than Jim Clements? 3 command for how decisions were made?
4 A. Not that | recall. 4 A. Canyou be more specific?
5 Q. Okay. How often did Jim Clements visit 5 Q. Yeah. Say --
6 the project during construction? 6 A. I'vegot somethingin my eye. I'm
7 A. | don't recall that either. 7 sorry.
8 Q. Did he have any set -- did he have any 8 Q. Do you need to take --
9 contracted or obligatory inspections that he was 9 A. I'mgood.
10 supposed to make? 10 Q. Okay. Say anissue came up with a
11 A. Hewould be responsible for being at 11 decision needed to be made because there is some
12 the pay app meeting. 12 selection that was required to be made for afinish
13 Q. Sothat would be monthly? 13 or something like that that the architect or the
14 A. Yes. But hewasthere more than 14 contractor said we need a decision on to move
15 monthly. | don't recall the number of times. 15 forward, how was that decision made? What was kind
16 Q. Well, when he would go onsite, would he 16 of the chain of command? Would it go to Jim
17 typically let you know? 17 Clements and then to you and then to Michael
18 A. Typically. 18 Bennett or what wasit?
19 Q. Okay. Sowasit normal for him to come 19 A. It would really depend on what the
20 onsiteto your recollection once a month, then on 20 decision was.
21 some months there might be -- he might come another 21 Q. Okay. Explain that.
22 timeor so? 22 A. | believetypicaly Balfour Beatty, if
23 A. And in some months he may be three or 23 they needed a decision, they would contact Jim
24 four times. 24 Clement.
25 Q. Okay. But the usua time-- usua 25 Q. Asthepoint of contact?
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A. Point of contact. Depending on what

the decision was, if Jim was not able to make the
decision, then he would come to me and/or both Mike
and | at the same time.

Q. Okay. From the documents I've seen,
and we can go through those at length, but might be
ableto cut this short alittle bit. It seemsto
me that during the course of the project and
looking at all the e-mails and such that Jim
Clements for ailmost every decision other than just
some completely -- avery minor decision, he would
not act on his own, he would seek the input and
authority from yourself and then sometimes it would
go up to Michael Bennett, but he almost never
decided, made decisions on his own, he'd almost
always passit upstairs for your buy-in, isthat a
fair statement?

A. If the decision was needed and it was a
monetary issue or adesign issue, yes, he would not
make the decision. He would come to myself and/or
Michael at the same time.

Q. Right. So adesign issueor amonetary
issue, when those would come up, Jim Clements
obligations were to approach you and/or Michael
Bennett for authority to move forward, agreed?
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construction?

A. | can't recal the exact amount of
times.

Q. Right. I'mjust talking approximately.

In the usua month, normal month, would you go once
amonth, less amonth?

A. It would be more than once a month.

Q. Soonce or twice, would that be afair
statement?

A. Two or three times a month.

Q. And how about Michael Bennett?

A. Definitely less than once a month.

Q. Okay. Did anybody else from under
Bennett Hospitality or for Library Associates visit
the project?

A. Not on aregular basis, no.

Q. Bear with measecond. What other
projects were under development and construction at
the same time as the Hotel Bennett?

A. Canyou be more specific? Do you
mean once construction started?

Q. No, that were either where the property
had been -- why don't we limit it to this: Where
the property had actually been purchased and it was
going on from there. So not just some conceptual
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A. Correct.

Q. Allright. And how about the
architect, same thing?

A. Can you be more specific with the
architect?

Q. Right. If the architect needed to make
adecision related to either budget or design, then
the understanding and the protocol, the requirement
was that they would come to you and/or Michael

Bennett to get input and to guide them on their
decision, correct?

A. Not al thetime.

Q. Okay. Canyou explain your answer,
please.

A. Weéll, if there was a decision requested
on the design and the contractor would go to Jim as
the owner's representative if it was adesign issue
that was related to whether it's electrical or
mechanical or any other systemsin the hotel, he
would then go to the architect. The architect
would not necessarily come to us and say we've got
an issue with the electrical system or the
mechanical system. That's something that the
architect would decide.

Q. Okay. How often were you onsite during
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thing that might have it in his brain that he might

want to get involved with where concrete actions
were taken and property had been purchased.

A. We started and finished construction on
aHampton Inn at Charleston Airport during that
time period.

Q. So approximately when was that?

A. That was 2000 -- February 2016 to April
of 2017.

Q. Okay. What else?

A. | believethe only other hotel that was
involved during that time period is when we
purchased the Hampton Inn in Bozeman in 2016.

Q. Okay. That was preconstructed?

A. That's correct.

Q. How about the Patriots Point project,
some other projects that had been started prior to
January of '19?

A. | believe, yes, they had the Ferry
Wharf project ground breaking in December of 2018,
S0 it was one month prior to January of 2019.

Q. Okay. Anything else?

A. And he had secured the lease for
Patriots Point during that time period, but no
development or construction had started and till
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1 A. Hesatinall of the meetings. He was 1 remember how many meetings there were with Balfour

2 the ultimate decision maker, but he took 2 pre-contract?

3 information from Jim and myself on who we thought 3 A. | donot recall.

4 would be the best contractor for the job. 4 Q. Do you remember any of the details of

5 Q. And who was your recommendation of the | 5 any of the discussions of any of the pre-contract

6 three? 6 meetings?

7 A. | believe | recommended Balfour Bestty. 7 A. | donotrecal asl sit here today.

8 Q. And how about Jim? 8 Q. Okay. Thelawsuit that we're involved

9 A. | believel just testified that Jim 9 with, we got acounterclaim from Library Associates
10 recommended Balfour Beatty. 10 and it named Balfour Beatty Construction
11 Q. Okay. | understood that he was 11 Corporation as adefendant. Do you know -- have
12 recommended as one of the three proposals, but | 12  any knowledge as to why it was named along with
13 didn't realize that he had actually recommended him| 13 Balfour Beatty Construction, LLC?

14 after the presentations were made. 14 A. | do not specificaly recal. It may

15 A. Yes 15 bein the construction contract listed as Balfour

16 Q. Allright. Do you remember how many 16 Beatty Corporation. I'm not sure as| sit here

17 meetings you had with Balfour pre-construction or | 17 today.

18 pre-contract? 18 Q. All right. What involvement did you

19 A. There were several meetings 19 have, if any, with the negotiation of the

20 pre-contract and then there was an agreement signed 20  construction contract with Balfour?

21 for pre-construction services, | believe. And the 21 A. | had someinvolvement in that

22 pre-construction services started in January, 22 negotiation with the contract.

23 February 2013 where they wereinvolved in every | 23 Q. Okay. What was that?

24 aspect with the architect and the interior designer | 24 A. | believe we hired Mr. Bundy to review

25 incompleting and designing the plansal theway | 25 the contract for usand | would have discussions
Page 75 Page 77

1 grew until the plans were finished. 1 with Mr. Bundy regarding the contract and any

2 Q. So there would be written documents 2 changes or requests that Balfour Beatty's attorney

3 that relate to what the pre-construction 3 may have made to Mr. Bundy.

4 obligations were and what was provided? 4 Q. Okay. Who actually presented the

5 A. | believe s0, yes. 5 initial draft of the contract?

6 Q. What was Balfour paid to do -- how much | 6 A. | donot recall.

7 wasit paid for its pre-construction services? 7 Q. What was Jim Clements role with

8 A. If | canrecall, it was around 65,000 8 negotiating the contract?

9 dodllars. 9 A. | believe Jim Clement was involved in
10 Q. Okay. How many -- those services 10 the monetary portion of the contract, but not of
11 primarily included pricing, didn't they? 11 any of thelegal terms requirements of the
12 A. Pricing, estimating, reviewing the 12 contract.

13 plans. Buck has a specific way as he has plans 13 Q. And who negotiated those?

14 complete. He does a 33 percent set, hedoesa66 |14 A. Mr. Bundy with the Balfour Beatty's

15 percent set, he does a 99 percent set. Andateach |15 attorney.

16 of those levels Balfour Beatty was sent those plans | 16 Q. Allright. We -- are you familiar with

17 to review those plansto, you know, make surethat | 17 supplementary conditions that have been discussed
18 they understood everything that were in the plans, | 18 or were discussed during the construction project?
19 make sure that there was nothing missing in the 19 A. Yes, I'm aware of supplementary

20 plansthat they could see. 20 conditions.

21 Q. Okay. So ultimately there was a 21 Q. Okay. | can-- doyou know if those

22 request proposal, do you remember that, an RFP? | 22 were actually attached to the copy of the contract
23 A. Not specificaly, but there probably 23 that Library Associates signed?

24 was. 24 A. Can you be more specific?

25 Q. Okay. And I'm sorry, you don't 25 Q. Wadll, I cantell you that Balfour
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1 specification book for the job. 1 that they would agree to the terms of the loan
2 Q. Okay. Wasthere-- did you have a 2 documents. And the loan document says 10 percent
3 discussion with Buck Lindsay while thisproject wag 3 Sointhat letter that they had sent to the lender
4 ongoing as to whether the -- these supplementary or| 4 during the construction loan closing said that they
5 supplemental conditions were meant to be in the 5 would adhere to the loan documents, of which also
6 contract or not? 6 stated 10 percent.
7 I mean, this whole issue came up during 7 Q. Okay. The contract says 10 percent.
8 the project because there was a-- there'sa 8 And when you were arguing the retainage, that's
9 referencein the supplemental conditions that 9 what you were arguing, is that the contract says 10
10 retainageisto be 5 percent and in the other 10 percent, correct?
11 contract documentsit says 10 percent. Do you 11 A. | wasarguing that the contract says 10
12 remember that? 12 percent and that the lender required 10 percent.
13 A. | know that theretainageis 10 13 Q. Okay. But you refused to -- and when
14  percent. 14 the point was brought up that the supplement --
15 Q. IntheAlA 133, in the main contract, 15 that the draft supplement conditions said 5
16 it's 10 percent, correct? 16 percent, you said I'm not going to do that, I'm not
17 A. That'scorrect. 17 going to pay the 5 percent, I'm going to pay 10
18 Q. Right. And the supplemental 18 percent, correct?
19 conditions, it says -- the draft supplemental 19 A. My position was that the retainage
20 conditions, it says 5 percent, right? 20 should be 10 percent. The architect isthe
21 A. Thesupplemental conditions, in this 21 ultimate one who signs off on the pay app where the
22 casethis one was dated May the 28th, 2014. 22 retainageisrequested.
23 Q. Okay. What's the relevance of that? 23 Q. Okay. Didyou have any specific
24 A. It wasthe lender who required the 10 24 involvement with drafting the supplementary
25 percent retainage. 25 conditions?
Page 87 Page 89
1 Q. Okay. But regardless, A133 says 10 1 A. No.
2 percent, supplemental conditions say 5 percent, and | 2 Q. Whodid?
3 thereisadisagreement during the construction as 3 A. That's Buck Lindsay's document. That's
4 towhat percentage of retention applied. Do you 4 in his specification book.
5 remember that? 5 Q. Okay. How about Jim Clements?
6 A. Yes 6 A. No. That's Buck Lindsay's document.
7 Q. Okay. And Balfour asked for a5 7 That'sin his specification book.
8 percent retention and Library Associates took the 8 Q. Okay. Areyou aware of Buck -- of Jim
9 position that it's 10 percent, correct? 9 Clements specifically striking out certain sections
10 A. That'scorrect. 10 of the supplemental conditions and they were
11 Q. Right. And, infact, you refused to 11 negotiated, that it was decided that they would be
12 reduce the retention to 5 percent saying, no, it's 12 completely left out? Do you have any knowledge of
13 10 percent, correct? 13 that?
14 A. Because the lender required 10 percent 14 A. No.
15 retainage. 15 Q. What isthe factual basisfor Library
16 Q. Wédll, that's-- but it's still a matter 16 Associates position that the supplemental
17 of contract, isn't it, whether -- whatever the 17 conditions, whatever they are, or draft
18 lender required is really immaterial after the 18 supplemental conditions? When it made that claim
19 contract issigned. If the contract says 10 19 to the court saying we want the supplementary
20 percent or 30 percent, it's -- you still haveto -- 20 conditions declared not part of the contract
21 Library can't just arbitrarily say we're going to 21 because they were draft, what was the factual basis
22 withhold 50 percent or 15 percent, you haveto look | 22 for that?
23 at the contract, agreed? 23 A. You'd haveto ask my attorneys.
24 A. The A133 says 10 percent. Also, | do 24 Q. So Mr. Bundy would be the one to answer
25 recall Balfour Beatty signing a document saying 25 that?
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1 A. Yes 1 Q. Okay. Does Michael Bennett have any --

2 Q. Okay. Anybody else? 2 haveyou observed if he has any problems with his

3 A. Or hispartner, Mr. McDonald. 3 memory?

4 Q. Okay. | asked you about who you may 4 A. No.

5 have spoken with regarding thislitigationandyou | 5 Q. Doyou think he's sharp?

6 told me about various people. How about Michael | 6 A. Yes

7 Bennett, did you have any -- have you had any 7 Q. Doesherecal details?

8 discussions with him specifically about this 8 A. Yes.

9 litigation in the last month? 9 Q. Okay. When | deposed Michael Bennett,
10 A. Canyou be more specific? 10 he-- histestimony was that he had no recollection
11 Q. Just agenera question. Have you had 11 of design changes on the hotel. |If that was his
12 any discussions with Michael Bennett in the last 12 testimony, does that make sense to you?

13 month about anything specific to thislitigation? 13 A. That would make sense to me that he
14 A. Theonly conversation | had wasthat my |14 would say that, yes. It also depends on at what
15 deposition was scheduled for this week. 15 time, you know, what your specific question was.
16 Q. That'sit? 16 Q. From thetime that the contract was
17 A. That'sit. 17 signed forward. So the contract was signed with
18 Q. Okay. Do you have any reason to 18 Balfour. From that point forward | asked
19 believethat -- or testimony relative to whether 19 Mr. Bennett if he was aware of any design changes
20 Michael Bennett read the contract or not? 20 and hesaid no.
21 A. No, | do not believe he read the 21 A. If that was his answer, | believe that
22 contract. 22 would be his answer at the time.
23 Q. Isthat his habit, not to read 23 Q. Right. Doesthat make senseto you?
24 contracts? 24 A. Yes
25 A. Yes. 25 Q. Areyou aware of design changes that
Page 91 Page 93

1 Q. Why isthat? 1 took placein the hotel?

2 A. Hedoes not get into the minutia. 2 A. lam.

3 Typicaly werely on our counsel to review our 3 Q. Some of those were pretty big, weren't

4 contracts and then | deal with the contracts. 4 they?

5 Q. Okay. Do you do any sort of written 5 A. Therewas one big design change. It

6 summary? Say for this particular contract, would 6 wasdone prior to even the floors being built where

7 you do an executive summary or memorandum or 7 we converted 18 roomsto 12 rooms.

8 anything else like that to Michael -- 8 Q. That'son Floors 6, 7 and 8?

9 A. No. 9 A. Correct.

10 Q. -- Bennett to explain to him what you 10 Q. Right. You made single roomsinto --
11 thought the perfect conditions were? 11 single roomsinto suites, correct?

12 A. | did not, no. 12 A. Correct.

13 Q. Did you discuss any of the particular 13 Q. That'samajor change, wasn't it?

14 provisionsto your recollection with Michael 14 A. That was achange, yes.

15 Bennett? 15 Q. Doesit make senseto you that Michael
16 A. Wewould have conversations. | do not 16 Bennett does not recall that?

17 specifically reflect what those conversations were 17 A. If that'swhat he testified.

18 being six years ago. 18 Q. No, I'masking if it makes senseto

19 Q. Okay. Well, do you have any general 19 vyou.

20 recollection? Do you have any -- can you testify 20 A. Yes, that does make senseto me.

21 heretoday that any -- about any particular 21 Q. Okay. Who signed the pay applications
22 provision or specific provision of the contract 22 for LA?

23  between Library and Balfour that you discussed with 23 A. The pay applications to the lender?

24 Michael Bennett? 24 Q. From Balfour Bestty's, the

25 A. Not as| sit heretoday. 25 applications, who signed those?
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1 A. The architect would sign the pay 1 get the numbers down where they need to be and --
2 application. 2 but once the project is under construction, he
3 Q. Okay. Did the owner sign them? 3 stepsaway.
4 A. No. 4 Q. What do you mean steps away?
5 Q. Did the owner approve them? 5 A. Hedoesn't get involved in the
6 A. No. Thearchitect approved them. 6 day-to-day details, including the pay apps.
7 Q. How about change orders? Who signed 7 Q. Okay. Wdll, on this-- on this hotel,
8 those? 8 did Michael Bennett have any interest in it at all
9 A. | signed the change orders. The 9 after the contract was signed with Balfour?
10 architect signed them first. They would besigned | 10 A. Absolutely he had interest. However,
11 by Balfour Bestty, then they would besenttothe | 11 hedid not go to the site and he did not review the
12 architect for approval, and then | would signthem. |12 pay apps and he was not involved in the day-to-day
13 Q. Okay. Did Michael Bennett ever review | 13 operations of it, construction of the hotel.
14 any of those before they were signed? 14 Q. Werethere any aspects of thisjob
15 A. No. 15 after the contract was signed that were important
16 Q. Didyou discuss change ordersthat were | 16 to Michael Bennett from your viewpoint?
17 ongoing on the project before you signed them with | 17 A. Making sureit opened on time.
18 Mike Bennett? 18 Q. What élsg, if anything?
19 A. There were afew that were discussed 19 A. Making sure that the end product was
20 with him, but he was not involved in the biweekly |20 what was promised to us by Balfour Beatty.
21 meetings that we had for Balfour Bestty or -- not | 21 Q. What else?
22 onaregular basis, no. 22 A. That'sall | can recall right at this
23 Q. What change orders did you discuss 23  second.
24 specifically with Michael Bennett? 24 Q. Okay. Soit'sthey finished on time
25 A. Therewasa-- specificaly | recall 25 and that he's happy with the final product?
Page 95 Page 97
1 that there was a-- we decided to put a cover on 1 A. Correct.
2 thepool. That was going to be an 85,000 dollar 2 Q. Okay. Was Michael Bennett involved
3 change order for apool cover. 3 with the design selections of the hotel?
4 Q. Okay. What else? 4 A. Hewasinvolved early on meeting with
5 A. | specifically remember | think there 5 theinterior designers, you know, picking out the
6 wassometime delays given to Balfour Beatty early 6 colorsand fabrics. We went to Atlanta a couple of
7 onfor the -- there was a storm where the thousand 7 timesto meet with DCI to review their packages.
8 year flood. That'swhat | specifically remember 8 Q. Okay. Werethere any other selections
9 that hewasinvolved in. 9 that Michael Bennett wasinvolved with?
10 Q. Didyou review any of the pay 10 A. TheHope'swindows, that | believe that
11 applications with Michael Bennett? 11 they flew with Balfour Beatty to the Hope's
12 A. No. 12  manufacturer somewhere up north to review the
13 Q. If he had wanted to look at them, would 13 Hope's windows.
14 you have explained them to him? 14 Q. Okay. The primary reason that Michael
15 A. Absolutely. 15 Bennett was concerned with the opening was that he
16 Q. Why did he have no interest in 16 wanted the opening before his mother's birthday.
17 reviewing the applications? 17 Do you remember that?
18 A. Hedoesn't get into the details. 18 A. No. He was concerned about the opening
19 Q. Did Michael Bennett have any 19 because we had already had alot of money invested
20 involvement with negotiating the guaranteed maximum | 20 because we had already hired the management
21 priceinthe contract? 21 company. We were paying the management company and
22 A. That was mostly Jim Clement. I'm 22 we were paying employees starting in 2017 when
23 sure-- Michael wasin the pre-construction 23 Balfour Beatty continued to say that we would be
24 mestings that we had for Balfour Beatty. |I'm sure 24 opening in October of 2017. We had alot of money
25 hewas somewhat involved in the numbers, trying to 25 we had spent.
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1 Q. Soit had nothing to do with his 1 training?
2 mother's birthday? 2 A. And-- excuse me. 1'd like to go back
3 A. No, it had nothing to do with his 3 justasecond. Certificate of occupancy.
4 mother's birthday. It wasn't until it was obvious 4 Substantial completion, sometimes referred to also
5 that the opening wasn't going to happen until 5 asacertificate of occupancy. However, | believe
6 January of 2019, but he thought it might beniceto | 6 in Buck's documents there's certain other things
7 haveit on her birthday sinceit was already 7 that have to be met in order to hit substantial
8 apparent that it was going to be in January. And 8 completion. Andsoin thiscasel believe we were
9 her birthday was January the 11th. Therewasno-- | 9 ableto get atemporary CO in November of 2018.
10 it wasn't the main thing that wasimportanttohim | 10 And because of relationships with the city, we were
11 to open for her birthday. That was2019. Wewere | 11 able to open the hotel under a TCO and we were --
12 supposed to open in October of 2017. 12 we had to get -- the Salamander people | believe
13 Q. Okay. The projected opening date was 13 got in there, started working, you know, in
14 July 30, 2017. Do you recall that? 14 December, in January, actually got in the hotel.
15 A. | dorecadl that. 15 We had them hired ayear prior where they had been
16 Q. Andthentherewasaonetimeextension | 16 working offsitein the hotel for over ayear.
17 of 20 dayswas given that extended the opening date| 17 Q. Okay. But the hotel operational and
18 to August 1917. Do you recall that? 18 running and had guests was selling rooms on January
19 A. No, | believe that the substantial 19 21,2019?
20 completion date was supposed to be August. When | 20 A. | believeit was 26th.
21 you open ahotel, you usualy have 30 to 60 days 21 Q. January 26th?
22 where you have your employeesin to train on all 22 A. 26th or 27th, yeah.
23 the systems prior to actual opening. And so the 23 Q. All right. So regardless of any --
24 substantial completion date was supposed to bein | 24 whatever, if any, technical things had not occurred
25 August, then that would automatically we would be | 25 by then, by that date the owner was using the hotel
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1 open sometime in October. 1 andit was functioning and was an operable hotel,
2 Q. So the opening date you said was -- you 2 agreed?
3 understood was originally July 30 and then it moved 3 A. It wasopen on that day and it was
4 to August 19 because there was one 20-day 4 operational.
5 extension, correct? 5 Q. Okay. What would --
6 A. No, | did not say the opening date was 6 A. Maybe not fully, but there might have
7 July 30. Youjust referenced that as the opening 7 been some floors that were not finished at that
8 day. The contract originally says the substantial 8 time.
9 completion date was July 30th, and then it was 9 Q. Okay. What floors -- when were all the
10 extended by time until August. 10 floorsfinished?
11 Q. Right. And the hotel opened when? 11 A. | don'trecall at this specific -- |
12 A. The hotel opened in January of 2019. 12 don't recall aspecific date.
13 Q. What specific date? 13 Q. Okay. Well, if the hotel was scheduled
14 A. 27th. 14 to be completed with the one 20-day extension on
15 Q. Okay. Soit was completed and opened 15 August 19, 2017 and was not completed until January
16 on January 27, correct? 16 of 2019 according to your testimony or whatever the
17 A. Of 2019. 17 TCO wasor CO was, what was the cause of the delay?
18 Q. Okay. And the substantial completion 18 A. Balfour Beatty did not have enough subs
19 had to occur did you say two months beforethat in | 19 on the job, enough people on the job at all times
20 order to train employees? 20 to get the work done.
21 A. Typicaly. Typicdly it'stwo months 21 Q. Soitwasdtrictly Balfour Beatty's
22 before that. 22 fault?
23 Q. Allright. How much time was 23 A. Balfour Beatty and its subs.
24 substantial completion performed in order to allow | 24 Q. Butitwasstrictly Balfour Beatty and
25 Salamander to moveits people in and do that 25 itssubsthat caused the delay, nobody €else, that's
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1 your position? 1 Q. I'msimply asking what did the owner of
2 A. That'smy position. 2 Library Associates self-perform? What wasiit
3 Q. Okay. And that's the position of 3 responsiblefor? You said the low voltage wiring.
4 Library Associates? 4 What else, if anything?
5 A. That'smy position. 5 A. Sef-performed, we would hire outside
6 Q. Aren't you speaking for Library 6 contractors, but that's typically what we would do,
7 Associates? 7 would be we would have -- be responsible for the
8 A. You'retaking my deposition, so that's 8 laundry equipment, the -- like | said, typically
9 my position. 9 kitchen equipment, but in this case thisisin
10 Q. Right. 10 Balfour Beatty's responsibility and low voltage
11 A. Yes 11 wiring.
12 Q. Areyou making adistinction? Areyou 12 Q. Whose responsibility wasit under the
13 not testifying for -- you're an officer of Library 13 contract to coordinate the work that was
14 Associates, aren't you? 14 sdf-performed by Library?
15 A. No. 15 A. | believe that was Balfour Beatty's
16 Q. You run the corporation basically for 16 responsibility.
17 your brother, don't you? 17 Q. Okay. Soit was Balfour Beatty's
18 A. Yes, but I'm not an officer of Library 18 responsibility to coordinate the work of Library?
19 Associates. 19 A. Yes
20 Q. Okay. Regardless of the technical 20 Q. And that's your understanding of the
21 distinctions, your position isthat all of the 21 contract?
22 delayswere solely caused and attributabletoand | 22 A. Yes.
23 theresponsibility of Balfour Bestty, correct? 23 Q. Okay. Didyou ever discuss delays with
24 A. Yes. 24 Jim Clements while the project was ongoing?
25 Q. Okay. Anditisnot and never has been 25 A. | don't specificaly recollect each
Page 103 Page 105
1 your position or contention that anybody else 1 conversation, but I'm sure that there was
2 contributed to any of the delays, correct? 2 conversations about delays, yes.
3 A. Asl sit here today. 3 Q. Okay. And | would assume that his
4 Q. Okay. Isthat correct, it isnot and 4 position mirrored yours, that it was not his
5 never has been your contention that anyone other 5 contention that anybody other than Balfour was
6 than Balfour Beatty isthe cause or responsiblefor | 6 responsible for the delays of the project?
7 the approximately 500 plus days of delay on this 7 A. | cannot speak for Jim. You'd have to
8 job, agreed? 8 ask Jim that question.
9 A. Yes 9 Q. Wadll, I'mjust asking about your
10 Q. Thank you. After the contract was 10 recollection.
11 signed, did you understand that the owner, Library | 11 A. Youd haveto ask Jim that question.
12 Associates, was going to have to self-perform some | 12 Q. I'm not asking what he recollects, I'm
13 of thework? 13 asking what you recollect.
14 A. Thereare certain thingsin the 14 Do you have any recollection of Jim
15 contract that would be owner furnished, owner 15 Clements having a position that differed from
16 instaled. 16 yours? You said from your perspective, day one, as
17 Q. Okay. Andwhat were those? 17 soon asthe delays started, once the project was
18 A. Typicaly that'slow voltage wiring. 18 delayed after August 19, 2017, you thought it
19 Typically that would be -- in any other contract, 19 was-- you felt it was Balfour's obligation.
20 that would be kitchen equipment. Butinthis 20 And to your knowledge, did your
21 specific case, Balfour Beatty wanted the kitchen 21 designated representative, owner's representative,
22 equipment after the contract was signed in their 22 Jim Clements, differ?
23 contract, so there was a change order to that 23 A. Not to my knowledge.
24  effect to give them the responsibility of the 24 Q. How about the architects, did they
25 kitchen equipment in their contract. 25 differ?
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1 A. | can't speak -- | don't recall. 1 independent -- strike that question.

2 Q. Okay. Wdll, from your recollection, do 2 I'm going to move into another area if

3 yourecal did the -- did the architects say it's 3 youd liketo take afew-minutes break.

4 Badfour Beatty's responsibility for delays and 4 A. I'mgood.

5 solely Balfour Beatty's? Do you remember anything 5 Q. Weve been going alittle over an hour.

6 tothe contrary from the architects? 6 Okay.

7 A. No. 7 | want to refer you to the contract

8 Q. Infact, everybody from your testimony 8 with Balfour Beatty that as | referenced is-- let

9 and recollection from day one from the time from 9 meback up. Maybe you answered this and maybe |
10 August 19, 2017 that the first day of delay 10 don't recall what the answer was.

11 occurred until the hotel finally opened on January | 11 If the pleading identified under
12 26, 2019, everybody involved with the project from | 12 Exhibit 13 saysthat Library Associates seeks to
13 yoursdf, Jm Clements and the architect all took 13 add supplementary conditions declared not part of
14 the position and delegated all responsibility and 14 the contract because they were draft, what -- why
15 the soleresponsibility of the delaysto Balfour 15 wasthat request made?
16 Bestty, correct? 16 A. | dontrecal. Youdhaveto ask
17 A. | canonly speak for myself. | can't 17 Mr. Bundy.
18 speak for them. 18 Q. Okay. Let'sturnto the contract, if
19 Q. Right. We've already been through 19 youwould, please. Do you recognize what has been
20 this. I'mjust recapping your testimony. Yousaid |20 marked as Exhibit 14 to Michael Bennett's
21 what you recall them saying. And I'll take their 21 deposition?
22 depositions and they can say whatever they want to | 22 A. Yes.
23 and they can adlege and cite whatever othersthey | 23 Q. Andthisis-- do you recognize this as
24  want to. 24 the contract between Library and Balfour?
25 But from your perspective and your 25 A. Yes
Page 107 Page 109

1 recollection based on your involvement with this 1 Q. Okay. We're going to work through a

2 project, it was Library Associates, yours, Jim 2 few provisionsinthis. So on the front page, the

3 Clements and the architects assertion from day one | 3 owner isLibrary Associates. Do you see that?

4 that all delays were the responsibility and solely 4 A. Yes.

5 theresponsibility of Balfour Beatty, agreed? 5 Q. The construction manager is Balfour

6 A. | believe that they were the 6 Beatty, LLC. Do you seethat?

7 responsible party, yes. 7 A. Yes

8 Q. Right. The answer to my questionis 8 Q. From your understanding on thisjob,

9 yes, correct? 9 wasthere any distinction between Balfour Beatty
10 A. | believe they were the responsible 10 being called a construction manager as opposed to a
11 party. 11 genera contractor?

12 Q. Right. And nobody else, correct? 12 A. They were the construction manager.

13 A. That'smy opinion. 13 Q. Okay. What is-- isthere any

14 Q. Okay. And that was everybody'sopinion |14 distinction in your mind asthem being called a
15 while construction was going, correct? 15 construction manager or a general contractor or
16 A. It'smy opinion. | can only speak for 16 aphadog or whatever you want to say, the fact
17 mysdlf. 17 that it was -- they were called a construction

18 Q. Right. But you can also speak to what 18 manager as opposed to a general contractor, did
19 you weretold by others. Anditwaseverybody's |19 that have any significance to you on thisjob?

20 contention from day one that it was Balfour, 20 A. No.

21 correct? 21 Q. Okay. And for the following project,

22 Y ou've already testified to that, 22 hotel Marion Square, do you seethat? First page.
23 haven't you? 23 A. Let meretract that question for just a

24 A. | don't recall anything different. 24 second. Inthiscontract, whichisan A133, they
25 Q. Okay. Werethere any other 25 arelabeled as a construction manager. And because
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1 thisisthe contract that was used, the 133, the 1 responsible for their subcontractors, for the -- if
2 construction manager does have different 2 it'sacost plus, they're responsible for the cost
3 responsihilities or additional responsibilities 3 and supporting the costs for the project? | mean,
4 thanif atypical job was signed within AIA 101, 4 I'mjust trying to get your understanding of what
5 which would call the contractor a general 5 thedistinction s, if you have any.
6 contractor. 6 A. Again, | believe this document requires
7 So even though that they were the 7 them -- and without you allowing me to review the
8 genera contractor, they were also the construction | 8 document to come up with specific items, the
9 manager as part of this definition of this 9 construction manager has more responsibilities than
10 contract, which gave them additional 10 atypical genera contractor would in signing an
11 responsibilities. 11 A101.
12 Q. Okay. The primary responsihility -- 12 Q. Do you know why the decision and what
13 this agreement gives the construction manager 13 reasons, if any, underlaid the decision for Balfour
14 more-- basically you agreeon a-- you signadeal | 14 to be a construction manager as opposed to a
15 before you have a guaranteed maximum price, 15 genera contractor to be labeled as such in this
16 correct? 16 contract?
17 | mean, what is the distinction? You 17 A. It wasthedecision -- and I'm not
18 tell me what your understanding of the distinction | 18 sure-- | don't recall why the decision was made,
19 isbetween a construction manager and a genera 19 but the decision was to have the A133 and have it
20 contractor. 20 beacost of work plus a guaranteed maximum price.
21 A. Inthis particular contract they are 21 Q. Haveyou used this contract before,
22 identified as the construction manager. 22 thiscontract form?
23 Q. Okay. 23 A. No.
24 A. Andthey areresponsiblefor al of the 24 Q. Soyou always use the A101 and 201?
25 accounting and managing and it's their complete 25 A. Yes
Page 111 Page 113
1 responsibility to manage al the subcontractors -- 1 Q. Haveyou ever had a contract that was
2 Q. How doesthat differ from any other 2 cost plus with a guaranteed max?
3 contract that ageneral contractor would sign? 3 A. No. Thiswasthefirst one.
4 A. Give measecond here. 4 Q. Okay. So all of your other -- your
5 Q. Let meask you this. Without reference 5 prior contracts were just simply for a negotiated
6 tothe contract, tell me what your understanding -- 6 stipulated sum?
7 without referencing the contract, Miss Brown, going 7 A. A lump sum contract, yes.
8 from your understanding sitting heretoday infront | 8 Q. Okay. For the other 19 hotels that
9 of me, what isthedistinction, if any, between a 9 Mr. Bennett's constructed, correct?
10 construction manager and ageneral contractor? 10 A. Yes
11 A. Again, they have -- this -- the 11 Q. Allright. Continuing down on Page 1.
12 construction manager has additional 12 I'msorry, Page 1 of the contract. Thefirst page.
13 responsibilities that a general contractor would 13 Cover page. I'm sorry, you kept turning.
14 have when they would typically sign an A101 14 Actually, I think it is enumerated as Number 1.
15 contract for ajob. 15 A. Yeah.
16 Q. Okay. Butif you have a-- and what 16 Q. All right. We were working down
17 other responsibilities are those? 17 through theterms. Architect is Winford Lindsay
18 No, based on your recollection. Tell 18 Architect?
19 meyour understanding. 19 A. Yes
20 A. They're completely responsible for al 20 Q. And the owner's designated
21 the accounting on the job, they're responsible for 21 representative is Jim Clements, major program
22 their subs, they're responsible for the schedul e of 22 management services, correct?
23 thejob. They have complete responsibility. 23 A. Yes
24 Q. Okay. Isn't that the responsibility of 24 Q. And for the architect, Winford Lindsay
25 ageneral contractor on any job, that they're 25 Architect, any responsihilities that he's to
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1 perform under the contract or -- that's a general 1 Q. And,infact, you just finished --
2 question. Let merephrase. 2 hadn't the Embassy Suites just finished where you
3 Where the contract references that the 3 all wereinvolved in adispute that necessitated
4 architect isto perform certain functions, then 4 theimposition of liquidated damages?
5 Winford Lindsay Architect isthat entity, correct? 5 A. Yes
6 A. Yes. 6 Q. Soyou'revery aware and very
7 Q. And where the owner -- where the 7 knowledgesble of what aliquidated damages
8 contract says that the owner's designated 8 provisionisfor, agreed?
9 representative isto be Jim Clements, then he'sthe 9 A. | am knowledgeable about what a
10 person, correct? 10 liquidated damages clauseis, yes.
1 A. Yes 11 Q. And you negotiated that on -- into al
12 Q. Okay. Who, if anybody, wasinvolved 12 of the contractsthat Library -- I'm sorry, that
13 with the negotiation of the agreement for Jim 13 Bennett Hospitality has negotiated with general
14 Clements? 14 contractors. Each one of the A101'shasa
15 A. That would have been Michael. 15 liquidated damages provision, correct?
16 Q. How about for the actual -- the actual 16 A. No.
17 wording verbiage of that agreement? Who negotiated 17 Q. They don't?
18 it, in other words? 18 A. No. Inour contracts with CPI, we
19 A. | dontrecal. I wasfinishing up 19 don't have liquidated damages provisionsin their
20 another hotel project at the time and | was not 20 contracts.
21 involvedin that. 21 Q. Anybody else?
22 Q. Soitwasonly Michael to your 22 A. Asl testified earlier, they had built
23 knowledge? 23 thelast eight hotelsfor us. We had the
24 A. I'msure Michael had someone review it 24 liquidated damage clause in there with Welbro and
25 for him. Whether it was Mr. Bundy or one of our 25 we had the liquidated damage clause in there with
Page 115 Page 117
1 other attorneys, I'm not sure. | don't recall. 1 Bafour Bestty, but it's not in our other
2 Q. Does Tracy Ray actually practice law? 2 contracts, no.
3 Issheapracticing lawyer? 3 Q. What istheintention of the -- what's
4 A. | believe she keeps up with her 4 thereason for having aliquidated damages
5 continuing education, but she works for us. She 5 provision?
6 doesnot practice law. 6 A. Thedaily revenue that you lose from a
7 Q. Soany legal work she doesis strictly 7 hotel isavery large number. Inahotel like
8 for Bennett Hospitality? 8 Hotel Bennett, that could be, you know, a hundred
9 A. Correct. 9 to 150,000 dollarsaday in revenues. So a
10 Q. Anditsrelated entities? 10 liquidated damage amount even what our net loss
11 A. Correct. 11 would be would be such a high number that a
12 Q. Allright. Turnto Page 7 of the 12 contractor would never agree to it, roughly 30,000
13 agreement, if you would, please. At thevery 13 dollarsaday that welost in revenues for the
14 bottom under 2.3, construction phase, under Section| 14 hotel not being open.
15 2.3.1.3thereisaprovision for liquidated damages | 15 Knowing that the contractor would never
16 at arate of and then it's spelled out 9,500 16 agreeto a 30,000 -- what our true net loss was, we
17 dollarsand then the -- or the numeral is 9,000 17 were ableto negotiate a number that at the time we
18 doallars. Do you seethat? 18 knew would not cover our losses but that we felt
19 A. |do. 19 comfortable with and that Balfour Beatty felt
20 Q. Okay. Who negotiated that amount? 20 comfortable with.
21 A. Asl recdl, that was Jim Clement who 21 Q. Okay. Sotheliquidated damagesisan
22 negotiated that amount. 22 agreement between Library Associates and Balfour
23 Q. Okay. Andyouwereinvolvedinit, 23 Beatty that for every day of delay that is
24 though, weren't you? 24 determined to be the fault of Balfour Begtty, that
25 A. lwasinvolvedinit, yes. 25 that'swhat Library Associates would collect as
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1 damages, agreed? 1 formal or informal training or CLE's or continuing
2 A. Correct. 2 education or anything else regarding scheduling?
3 Q. Okay. Didyou have any specific 3 A. No, | do not.
4 involvement with negotiating that provision? 4 Q. Do you have any -- do you profess any
5 A. 1 recall that Jim Clement was 5 expertise or understanding of critical path or
6 negotiating that with Balfour Beatty. | recall 6 other scheduling aspects?
7 that he may have come back with a number lower. || 7 A. | understand what critical pathis.
8 recall he -- that we probably had the conversation 8 Q. Whatisit?
9 that our liquidated damage clause in that current 9 A. Critical path are itemsin the job that
10 contract with Welbro was 9500 dollarsaday and | 10 haveto be complete at a certain time in order for
11 that that's what we would be willing to accept even | 11  the job to move forward.
12 though that that -- the actual loss would be 12 Q. Okay. Isthereascienceinvolved with
13 higher, and he was the one who was able to 13 that?
14 negotiate that with Balfour Begtty. 14 A. Not that I'm aware of. 1'm not a
15 Q. Tonegotiateit higher? 15 scheduling expert. They have the -- they werein
16 A. To negotiate the 9500 dollars. 16 charge of scheduling the job.
17 Q. What was the figure before the 9500 17 Q. Okay. Doyou do critical path analysis
18 dollars? 18 and do you use any of the computer programs to
19 A. Youknow, | don't recall. It was 19 develop critical paths or schedules for jobs?
20 probably in the 7,000 dollar range. 20 A. No, | do not.
21 Q. Okay. But the final agreement was that 21 Q. Does anybody with Bennett Hospitality?
22 for each day of delay, Balfour -- the 22 A. No.
23 responsibility of Balfour, they would be liablefor | 23 Q. Do you know whether anybody from
24 9,00 dollars -- or 9500 dollars? 24 Library Associates reviewed the schedule that was
25 A. 9500 dollars. 25 proposed by Balfour Beatty that included the
Page 119 Page 121
1 Q. Okay. How did that -- there'sa 1 original completion date of July 31, 2017?
2 discrepancy between the written part and the 2 A. | believe Jim Clement reviewed the
3 numeric aspect. Who drafted that actual language, | 3 schedule. | looked at the schedule.
4 doyou know? 4 Q. Okay. How about the architect?
5 A. | believe Mr. Bundy did. 5 A. | donot recal if the architect --
6 Q. Okay. Sodo you know how that 6 well, the schedule would have been part of the
7 happened, why -- what the discrepancy is? 7 initial OAC meetings of which Balfour Beatty would
8 A. 1don't know how that happened. 8 have given the architect the schedule.
9 Q. Wasthere adiscussion -- after the 9 Q. Okay. What I'm getting at isthe
10 contract was signed, do you remember any 10 completion date that was set out in the contract
11 discussions with Balfour Beatty about whichrate | 11 that | think we've already discussed was -- when
12 wasthe agreed upon rate? 12 you do the math, it works out to July 31, 2017?
13 A. 1don't recall any discussions. 13 A. Yes
14 Q. Soyoudon't know whether there's an 14 Q. All right. There was a schedule that
15 agreement -- ameeting of the minds, so to speak, 15 underlaid that date, agreed?
16 after the contract was signed as to which provision | 16 A. Yes
17 wasgoing to apply? 17 Q. Okay. Did either Jim Clements or the
18 A. | donot. 18 architect review that schedule to your knowledge?
19 Q. What isyour understanding of how the 19 A. Yes, | believe they did.
20 project schedule was developed or do you have any | 20 Q. Okay. So both Jim Clements and the
21 understanding of it? Do you know what aschedule | 21  owner -- I'm sorry, Jim Clements and the architect
22 is? 22 were aware of and familiar with the original
23 A. No. Balfour Beatty had the scheduling 23 contract to completion date?
24  software that they scheduled the project. 24 A. Yes
25 Q. Okay. Do you have any training, any 25 Q. Under -- on Paragraph 9 of the
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1 complaint, Article 3, owner's responsibilities, it 1 decision on aparticular aspect of work and we need
2 says: The owner shall provide information with 2 it within two weeks? Do you remember that
3 reasonable promptness. 3 happening sometimes on thisjob?
4 A. I'msorry, where are you reading? 4 A. No.
5 Q. On Page 9 of the agreement. 5 Q. Waéll, if they asked you to haveit
6 A. Okay. 6 within acertain time period, do you agree that it
7 Q. Okay. 7 would be appropriate for the owner to provide that
8 A. What section? 8 information within that time period?
9 Q. Article 3, Paragraph 3.1.1. 9 A. If that information was readily
10 A. Okay. 10 available, yes.
11 Q. Theowner shall provide information 11 Q. Wadll, whether it was readily available
12 with reasonable promptness. Do you see that? 12 tothe owner or not, if the -- if the owner just
13 A. Yes 13 can't make the -- can't get the information for
14 Q. Did you understand that that was an 14 whatever reason, that's not the contractor's fault,
15 obligation of the owner while this project was 15 isit?
16 ongoing? 16 A. No, but I'd have to have a specific --
17 A. | seethat'swritten here, yes. 17 Q. Okay. How about Jim Clements, does he
18 Q. Sodid you understand that while 18 have knowledge of scheduling?
19 construction was ongoing, the owner was going to be 19 A. 1 would think that he would, yes.
20 asked questions about selections and other things 20 Q. Okay. Do you have any -- do you know
21 that it wanted and it was going to have to provide 21 whether he did or not based on your -- how long --
22 guidance to the design people and/or Balfour Beatty 22 the contract time was 28 months, so it would have
23 in order for the project to go forward? 23 beenin May of 2015 approximately when it got
24 A. Yes 24 started and was completed in December, January of
25 Q. Okay. And you understand that if the 25 '19,'20.
Page 123 Page 125
1 owner does not provide that guidance that it's 1 A. Yes
2 required to, that that piece of work cannot go 2 Q. Sothat'sapretty long time.
3 forward, agreed? 3 A. It started in March -- March of 2015.
4 A. Okay. 4 Q. Soabout afour-and-a-half-year
5 Q. Allright. Soit'sjust pretty 5 construction period?
6 commonsensical, isn't it, that if the owner -- if 6 A. Yes.
7 the owner isrequired to provide information and it 7 Q. Didyou get to know Mr. Clements pretty
8 doesn't do so within areasonable time, then 8 well during that time?
9 whatever information they're supposed to provide is 9 A. |did.
10 going to cause adelay to that particular piece of 10 Q. Didyou like him?
11 work. That's pretty commonsensical, isn't it? 11 A. |did.
12 A. It may cause adelay to that piece of 12 Q. Do you have any complaints whatsoever
13 work, but it may not cause adelay to the critical 13 of hiswork?
14 path. 14 A. No.
15 Q. Okay. All right. With that 15 Q. Okay. How about the architect, same
16 understanding. 16 answer?
17 A. Yes. 17 A. | likeBuck. | don't have any
18 Q. However -- 18 complaints about Buck's work.
19 A. Yes 19 Q. Okay. So the only complaints with
20 Q. Right. But -- okay. Whatisa 20 regard to this are Balfour, correct?
21 reasonabletimein your view? 21 A. Yes
22 A. It depends on what the question was. 22 Q. And its subcontractors, correct?
23 Q. Okay. Well, what if the contractor 23 A. Correct.
24 says, look here, owner, we have -- we need 24 Q. All the complaints and criticisms are
25 information from you to make a selection and make a 25 Bafour, correct?
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1 gpecificitem, so | can't recall or specifically 1 A. | don't recall the exact date that the
2 say that it should have beenin thisjob. |I'm not 2 architect was hired or the exact date that Jim
3 sureif Balfour Beatty may havetold Jim that it 3 Clement was hired.
4 would be in the subcontractors, so | cannot testify 4 Q. That'snot my question. What's your
5 tothat. 5 recollection of who was hired first?
6 Q. All right. Let meback up for a 6 A. | don'trecal.
7 second. Let'stalk about Jim Clements and his 7 Q. Okay. Wdll, if Jim Clements, if you're
8 responsibilities and your understanding of what he 8 goingtorely on him to -- was Jim Clements on
9 wasto provide. You al -- Library Associates 9 board before the architect's contract was signed?
10 contracted with Matrix through Jim Clements -- Jim 10 A. | don't have the exact date that the
11 Clementsis Matrix, correct? 11 architect's contract was signed in front of me. |
12 A. Correct. 12 don't recall.
13 Q. Allright. To act asthe designated 13 Q. Did Jim Clements ever make any
14 representative or owner's representative of this 14 recommendations to you about or to -- | understand
15 job, right? 15 that you weren't involved with any of the
16 A. Yes. 16 negotiations with Jim Clements, correct?
17 Q. Andwell turnto his contract shortly 17 A. Not at the beginning, but yes, no.
18 and I'll ask some questions about it, but it's 18 Q. That went into his contract?
19 basicaly the owner was asking for Jim Clements to 19 A. No.
20 give Library Associates before the contract was 20 Q. Okay. Toyour knowledge did Jim
21 signed with Balfour Beatty his recommendations and 21 Clements make any suggestionsto Library Associates
22 advice asto what would be appropriate and 22 about how often he felt he needed to be on the job
23 necessary in the contract in order to make the job 23 physicaly?
24  successful, agreed? 24 A. No, | do not recall.
25 A. Yes 25 Q. Same question with regard to the
Page 131 Page 133
1 Q. And same with the architects, agreed? 1 architect.
2 A. Yes 2 A. No, | do not recall.
3 Q. Allright. Youal areasking Jim 3 Q. Same question with regard to the
4 Clementsto bring in his credentialed experienceto | 4 interior designer.
5 advise you on the contract terms and which forms of| 5 A. No, | do not recal.
6 contract would be appropriate and otherwise in 6 Q. Okay. Turnto, if you would, Page 49
7 order to arrive at a successful project for the 7 of the general conditions.
8 owner, correct? 8 A. Of the 201?
9 A. Yes 9 Q. Yes maam. Okay. Do you seekind of
10 Q. Okay. Did Jim Clementsever advisethe |10 inthe middle of the page 15.1.6, claims for
11 owner to your recollection that anything the owner | 11  consequential damages?
12 wasdoing was causing or contributing to any of the | 12 A. Yes
13 delayson thisjob? 13 Q. Doyou recal any discussion about that
14 A. | don't recall any specific instance, 14 paragraph with anyone prior to this contract being
15 no. 15 executed by Library Associates?
16 Q. Nor generd instance? 16 A. No, | don't recal.
17 A. | don't specifically recall. 17 Q. Reading that here today, claims for
18 Q. I'mnot -- so do you have ageneral 18 consequential damages. The contractor and owner
19 recollection that Jim Clements wastelling the 19 waive claims against each other for consequential
20 owner that its errors or omissions or acts or 20 damages arising out of or relating to this
21 omissions were contributing to or causing delays? |21 contract. This mutual waiver includes, one,
22 A. | don't recall any conversation. 22 damagesincurred by the owner for rental expenses,
23 Q. Okay. Thefirst person to be -- who 23 for losses of use, income, profit, financing,
24 wasthefirst person to be hired among the 24 business and reputation, and for loss of management
25 architect, the general contractor and Jim Clements? | 25 or employee productivity or of the services of such
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1 persons. Do you understand that paragraph? 1 looked at the architect's contract that did not
2 A. Yes 2 include them. Will you agree with me from based on
3 Q. Okay. Did you have any discussion with 3 what we've looked at, thereis no contractual
4 anybody about it when this contract was signed? 4 obligation of either the general contractor or
5 A. Not that | recal. 5 architect to provide BIM services for this job?
6 Q. Isthat part of the contract? Do you 6 A. Not when the contracts were signed,
7 have any dispute about that? 7 correct.
8 A. No. 8 Q. Okay. Well, were there any changes?
9 MR. HILDEBRAND: Okay. I'mgoingto | 9 Wasthereachange to the contract whereit says,
10 moveinto another areanow. Why don't wetake just 10 okay, explain that answer?
11  afive-minute break. 11 A. Notto-- not that | recollect. Again,
12 THE WITNESS: Okay. 12 asper earlier, the only recollection that | have
13 (A recesstranspired.) 13 isthat the -- | believe it was the mechanical
14 (EXHIBIT 16, AIA Document B101 - 2007, | 14 contractor was going to provide BIM services.
15 was marked for identification.) 15 Q. All right. Sowould you agree with me
16 BY MR. HILDEBRAND: 16 that if the owner -- if either the architect or
17 Q. I'mgoing to hand to you what's been 17 contractor was contractually required to provide
18 marked as Exhibit 16. | don't have awholelot of | 18 BIM, it appears that they -- that that was not
19 questions, but | do have some on this. Do you 19 included, agreed?
20 recognize this document? 20 A. That's correct.
21 A. | recognize this as being the architect 21 Q. Okay. Andwould it stand to reason
22 contract, yes. 22 that if they had been asked to provide for that
23 Q. Okay. And I've marked that as Exhibit 23 sarvicethat it would have been added additional
24 16. And | would likefor youtoturnto Page8 of | 24 cost to the owner?
25 the agreement and the very bottom. Do you see 25 A. Yes
Page 135 Page 137
1 whereit saysArticle 4, additional services, and 1 Q. Turnthento -- let me ask you this:
2 thevery last oneis4.1.6? 2 Do you know -- do you have any knowledge of any
3 A. Yes 3 agreements with the architects to -- between
4 Q. And it says building information 4 Library Associates and the architect regarding them
5 modeling not provided? 5 being adefendant or a potential party to this
6 A. Yes 6 litigation or anything like that?
7 Q. Do you have any recollection of any 7 A. Repesat the question.
8 discussions you had with anybody relative to 8 Q. Arethere any agreements to your
9 whether the architect was going to be contractually | 9 knowledge between Library Associates and the
10 required to provide BIM for thisjob? 10 architect where the agreement is that the architect
11 A. No. 11 won't be made a party to thislitigation but can be
12 Q. Soyou don't recall -- you have no 12 named later on or that the statute of limitations
13 recollection of the architect saying, look, thisis 13 being -- isbeing tolled, T-O-L-L-E-D, or any sort
14 acomplicated job and the industry standard isthat | 14 of agreement -- arrangement or agreement whatsoever
15 weneed to use BIM to make it go smoothly, no 15 with the architect asto their being liable or
16 memory of discussions like that? 16 potentialy liable for any of theissuesin this
17 A. No, | do not. 17 lawsuit?
18 Q. Nor any recommendations from Jim 18 A. No.
19 Clements saying that it's his recommendation to the | 19 Q. Same question with the interior
20 owner that really thisis something we need to 20 designer. Areyou aware of any agreements with
21 have, you just don't remember anything about it? | 21 them relative to any exposure they might have?
22 A. 1 donotrecal, no. 22 A. No.
23 Q. Okay. Wdll, if the -- we've now looked 23 Q. How about with the -- with Jim Clements
24  at the general contractor's contract, which | 24 of Matrix?
25 believe we agreed did not include them, and we 25 A. No.
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1 Q. Sameanswer? Areyou -- let me expand 1 A. It'sthe contract with DCI, the
2 that question just abit beyond just if thereis 2 interior designer.
3 actually an agreement. Have there been any 3 Q. Anditisdated December 20, 2013?
4 discussions about any such agreements? 4 A. Yes
5 A. No. 5 Q. Look on Page 13 of that, if you would,
6 Q. Have there been any discussions to your 6 please. Atthevery bottom, Article 11,
7 knowledge between Library Associates -- discussions 7 compensation. For the designer's services, the
8 or communications of any sort between Library 8 owner shall compensate the designer at the -- for
9 Associates and the architects about them being 9 thelump sum of 360,000 dollars. Do you remember
10 liablefor the -- any of the damages that Balfour 10 that?
11 Beatty has claimed in this matter? 11 A. Yes
12 A. No. 12 (EXHIBIT 18, Invoice Register dated
13 Q. Okay. Same question for DCI? 13 5/7/19, was marked for identification.)
14 A. No. 14 BY MR. HILDEBRAND:
15 Q. And Jim Clements? 15 Q. I'm handing you what's been marked as
16 A. No. 16 Exhibit 18. Andthisisaninvoice register for
17 Q. Do you know if the architect has put 17 DCI from December 2013 to May of 2019. Do you
18 their insurance carrier on notice of a potential 18 recognize this?
19 claim? 19 A. No, | do not recognize this.
20 A. | do not know. 20 Q. Okay. It'saninvoiceregister. And
21 Q. Okay. Turn to the last page of that 21 right under invoice register it says Design
22 agreement, if you would, please. Do you recognize 22 Continuum. And on the third page, last page,
23 this document? 23 bottom right, it says that the total charges for
24 A. | recognizeit as being a certificate 24  thisjob were $820,774.83. Do you seethat?
25 of liability insurance. | don't recall seeing the 25 A. No. No, | don't.
Page 139 Page 141
1 gpecific document, but it's seven years old. 1 Q. | gaveyou thewrong page. We'l try
2 Q. Okay. Itindicatesunder -- are you 2 thisagain. I've now handed you a document,
3 familiar with thisform? 3 Exhibit 18, which has been identified as invoice
4 A. Yes 4 register. Do you seethat, upper left on the first
5 Q. It'san ACORD form? 5 page?
6 A. Yes 6 A. Yes
7 Q. And do you see under Section C 7 Q. And do you see on the third page at the
8 professiond liability? 8 bottomright it saysfinal totals, $820,774.83?
9 A. Yes 9 A. | seethat number, yes.
10 Q. Eachclaimisamilliondollarsand 10 Q. Okay. Doyou know if that reflectsthe
11 thereisaprovision under the third Section A for 11 totd billings from DCI for thisjob?
12 umbrellaliability of 2 million dollars? 12 A. Bear withme. Thisisthefirst time
13 A. Yes. 13 I've ever seen thisdocument. Y es, those numbers
14 Q. Okay. Do you know if therewas -- is 14 ook right to me.
15 any agreement between Library and the architects | 15 Q. Okay. Doesthat sound right to you
16 that they provide any tail coverage or continuing 16 about the --
17 coverage for some period of timerelativeto their | 17 A. Yes. Becauseif youlook at their
18 work on this project? 18 contract -- there'stwo different invoices. There
19 A. Not that I'm aware of. 19 isJob Number 630001.01 and then there are jobs the
20 (EXHIBIT 17, AIA Document B152 - 2007, | 20 invoicesrelated to 630002.01. The first one where
21 was marked for identification.) 21 theproject total fees are 419,500 dollars, that is
22 BY MR. HILDEBRAND: 22 about 59,000 dollars higher than the 360,000 dollar
23 Q. Allright. I've handed you what | have 23 project cost. And that was due to the monthly
24  marked as Exhibit 17 and would ask if you can 24 servicesthat they provided under the contract due
25 identify that. 25 todelaysinthe job with Balfour Beatty.
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1 Thisjob was supposed to be finished 1 Q. On the second page?
2 and opened in '17, but they had to provide services 2 A. On the second page -- excuse me, on the
3 going on through 2019 which we had to pay them for 3 date, yeah, you can see the additional cost and
4 those services on amonthly basis. The 237,000 is 4 feesfrom'18 and '19. Those were 3500 dollarsa
5 for reimbursables. That'sfor flightsto 5 month for additional -- just additional fees for
6 Charleston when they came, that's for hotel stays, 6 their construction administration. Actualy, that
7 that'sfor any other items that would be considered 7 goesback to 2017. They billed one lump sum at the
8 reimbursablesin their contract. 8 14,000 that went back until -- that was four months
9 And so the total for that 630.001 is 9 old. Youhavetolook at the actual invoices.
10 656,000 dollars. Again, alot of that is dueto 10 Q. Okay. Sodid DCI tell you -- soisit
11 thedelays. If you'll look for invoices from all 11 your contention that all of the 419,000 dollarsis
12 through January '18 through '19, all of those are 12 attributable to Balfour Beatty's delays?
13 dueto delaysin thejob. 13 A. No. The 419,000 is 360,000 of the
14 63002, is-- 14 original lump sum.
15 Q. I'msorry, show me where you're -- 15 Q. Okay.
16 A. 63002 hereisadifferent -- 16 A. That'sthe original contract.
17 Q. That'son thethird page? 17 Q. Okay.
18 A. Yes, whereit says additional services, 18 A. Okay? The addition, 419,500, was the
19 where we requested additional services from them 19 additional time that they spent on the job. The
20 after the -- that wasn't part of the original 20 419 -- you'd have to subtract the 419 five from the
21 contract, additional design that they've provided. 21 360.
22 And they base their fees on a per hourly cost and 22 Q. Okay.
23 those totals were 159,000 dollars with the 23 A. But that's an additional 59,500 dollars
24 reimbursables on that portion being 4200. So yes, 24 in administration that they spent on the job.
25 that - 25 Q. Okay.
Page 143 Page 145
1 Q. Okay. Regardless, my simple question 1 A. Dueto the additional time due to the
2 was. Sothat does sound -- comport with your 2 delaysinthe hotel.
3 recollection of what they billed? 3 Q. Okay. Isthere any document that says
4 A. Correct. 4 that'sfrom DCI saying -- that to your knowledge it
5 Q. Sothefina hilling to Library 5 saysthat's what's caused by the delays?
6 Associates was 820,774 dollars, you've got no 6 A. Theinvoices and there was -- there
7 reason to dispute that? 7 was-- I'm surethat there was a letter sent or
8 A. No. 8 sometype of correspondence since saying that, you
9 Q. Okay. And sotheoriginal contracted 9 know, we have now passed the contract time period,
10 amount was 360,000 dollars? 10 it was supposed to open and -- you know, thiswas
11 A. Plusreimbursables, plus additional 11 supposed to open in 2017 and we need to charge an
12 services per the contract. 12 additional 3500 dollars a month.
13 Q. Okay. Sotheorigina did not include 13 Q. Okay. What would you have expected to
14 anything -- did not include reimbursables? 14 pay but for the alleged breaches of Balfour, the
15 A. No. It saidin herethat reimbursables 15 360 plus contract administration?
16 will bein addition and any additional services 16 A. Plus-- 360 plusthe reimbursables,
17 would be at a per hour cost. 17 vyes.
18 Q. Sowhere do you -- so the contract 18 Q. So approximately what?
19 administration, it was over and above the 360,000 | 19 A. I'dhaveto-- in general terms,
20 dollars, where do you get -- 20 probably about 500,000.
21 A. Yeah, if you look at the time that they 21 Q. Okay. Sothe difference of that 320
22 spent -- 22 you claim is attributable to Balfour?
23 Q. Thisistheinvoice register, Exhibit 23 A. Itwas partially dueto the delays.
24 18? 24 But the additional services, which are under
25 A. Yes. If youlook -- 25 630002.01, some of those may have been attributable
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1 to Bafour and some of those just may have been 1 phase, 1.1.2. Prepare master project schedule,
2 atributable to additional things that we had asked 2 delineating tasks, milestones and deadline datesto
3 them to do after the contract time. 3 ensure project is completed on schedule. Do you
4 Q. Okay. So haveyou talked to DCI and do 4  know if Mr. Clements did that?
5 you know what their contention isasto what the-- | 5 A. 1don't recal.
6 what their overages, what caused their overages? 6 Q. If that was one of his contractual
7 A. | have not had that discussion with 7 reguirements, do you have any explanation for why
8 them, no. | haven't spoken to them regarding that. 8 hewould not have done that?
9 Q. Okay. Isityour recollection that 9 A. No.
10 they specifically say on their invoices caused by 10 Q. Under the next section at the top of
11 Bafour'sdelay? 11 Page 2, predesign and design phase, the third
12 A. No, | do not believe their invoices say 12 paragraph down, 1.2.3, update the master schedule
13 that. | dorecall receiving notification from them 13 with new and revised information when appropriate.
14 dueto -- dueto the delaysin the hotel that they 14 Do you know if that was done?
15 will need to charge an additional 3500 dollars a 15 A. Not that I'm aware of. | don't recall.
16 month in administration. 16 Q. Under 1.2.8 on that page, manage the
17 (EXHIBIT 19, Invoice Register dated 17 design team and the owner's consultants to ensure
18 5/7/19, was marked for identification.) 18 necessary design information isincorporated into
19 BY MR. HILDEBRAND: 19 thedesign and construction documents. Did he do
20 Q. Okay. Now, Exhibit 19 is a document 20 that?
21 which showsin the top left cash receipts. Doyou |21 A. Hewasinvolved in the preconstruction
22 seethat? 22 design meetings with Balfour Beatty, with Buck
23 A. Yes 23 Lindsay and with the design team from DCI in
24 Q. Both of these documents are dated the 24 meetings to incorporate into the design of the
25 samedate, May 7, 2019? 25 construction documents, yes.
Page 147 Page 149
1 A. Yes. 1 Q. Wadll, it says necessary design
2 Q. Cashreceiptsare 785,334. Soit's 2 information -- to ensure necessary design
3 about 35,000 less than their total billings. Do 3 information isincorporated into the design and
4 you know what the explanation is for that? 4 construction documents.
5 A. It may have been what that was at that 5 A. Yes. Hewasin those meetingsto
6 point. | believe that they have been paid in full 6 ensurethat the design and the construction -- that
7 since May of 2019. 7 information was incorporated into the design and
8 Q. Soyou think they've been paid in full 8 construction documents. It was -- the meetings
9 820,000 dollars? 9 consisted of Balfour Bestty, it consisted of DCI,
10 A. | believe so, yes. 10 it consisted of Buck Lindsay and it -- those
11 (EXHIBIT 20, Project Management 11  meetings were held on a monthly basis during the
12 Agreement Between Owner And Project Manager, was | 12 design -- the predesign and design phase.
13 marked for identification.) 13 Q. And that'swhat Jm Clements
14 BY MR. HILDEBRAND: 14 responsibility was on this project?
15 Q. I've handed you what I've marked as 15 A. Yes
16 Exhibit 20 and would ask if you can identify that 16 Q. Agreed?
17 onre 17 A. Yes
18 A. Thisisacontract from Jim Clements 18 Q. Okay. 1.2.10, manage key team members
19 not executed by Library Associates. 19 to ensure al necessary decisions are made by the
20 Q. Okay. Do you know -- do you have any 20 appropriate persons at the appropriate time.
21 reasonto believe that it was not or that thisis 21 That was his responsibility?
22 not the actual contract that wasin place? 22 A. Inthe predesign and design phase, yes.
23 A. | --1donot recall. 23 Q. Review and comment on all pay
24 Q. Okay. Let'slook under Article 1, 24 applications, purchase orders and invoicing from
25 project management services, project start-up 25 all consultants?
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1 A. Inthe predesign and design phase, yes. 1 experience and the fees were going to be paid to
2 Q. All right. How about pre-construction, 2 him to make sure that the owner's vision was
3 next page, 1.3, pre-construction and construction 3 transferred to the design team and the construction
4 phase, 1.3.4. Provide the day-to-day management of 4 team so that they were contractually obligated to
5 theproject, including coordination of the design 5 build what it was that the owner wanted, agreed?
6 and construction teams as well as owner's FF& E 6 A. Yes.
7 suppliers and statutory authorities. Wasthat his 7 Q. Soif therewasa-- if Jim Clements
8 responsibility? 8 did not convey to Balfour Beatty what some of the
9 A. Yes 9 owners's requirements and expectations were such
10 Q. Did heperformiit? 10 that they were included in Balfour Beatty's
11 A. Yes. 11 contract, then that would fall on Clements, agreed?
12 Q. 1.3.6, manage contractor's schedule 12 A. Yes.
13 preparation and follow through, monitor schedule | 13 Q. And we went through the contracts just
14 progress and report on schedule delays. 14 afew moments ago that talk about the BIM. And the
15 Same question, that was his 15 BIM was not included in either Balfour's contract
16 responsibility and what he did? 16 or the architect's contract, therefore that
17 A. Yes 17 omission would be Jim Clements' responsibility,
18 Q. Allright. On Page 4, third item down. 18 correct?
19 Let'sback up under the bottom of Page 3, 19 A. Itwasnot included in the contract. |
20 deliverables, 1.6 at the bottom. 20 don't think that | testified that it wasthe
21 With the design phase, his obligations 21 owner's request to have BIM, so how could it bein
22 toyou wereto provide a strategic development 22 anomission?
23 schedule incorporating milestone design, statutory, | 23 Q. Okay. Well, if Balfour or the
24 procurement, construction and occupancy activities.| 24 architect -- would you agree with me -- based on
25 Then it talks about his obligations for 25 your knowledge of Jim Clements, are you pretty
Page 151 Page 153
1 thebidding and negotiation phase and then the 1 impressed with him and his knowledge of
2 construction phase. Under the construction phase, | 2 construction management by being an owner's
3 it sayshewill provide weekly meeting minutes, 3 representative?
4 including action items list, monthly cost reports 4 A. Yes, he's knowledgeable about
5 and variance analysis, including the estimated cost | 5 construction.
6 to complete the project and owner contingency 6 Q. It would have been pretty easy for him
7 reserves, monthly schedule updates and some other | 7 if he had wanted to add it to the contracts of
8 things. Those were his obligations of what he 8 Balfour and the architect BIM provisions. If that
9 provided? 9 had been important to him, he could -- it would
10 A. That'swhat this contract says, yes. 10 have been very easy for him to have that, agreed?
11 Q. Okay. That'swhat you all -- this 11 A. Yes
12 contract embodies what you all expected to close, | 12 Q. And because they worked on the
13 correct? 13 contracts, he knew and Library Associates knew the
14 A. Right. 14 BIM obligations were not included within the
15 Q. Andit saysjust below that his 15 responsibilities of Balfour or the architects,
16 compensation would be 12,000 dollars per month, ig 16 agreed?
17 that correct? 17 A. At thesigning of the con -- yes.
18 A. Yes 18 Q. Okay. Unlessthat changed somewhere?
19 Q. Jim Clement's charge was to meet -- 19 A. Correct.
20 he'sthe owner's representative and his chargewas | 20 Q. Unlessthere was an addendum or
21 to meet with the owner and determine what your 21 revision of the contract?
22 goalswere and what you wanted the project to come 22 A. Yes.
23 outtoin broad strokes, agreed? 23 Q. Okay. The next document that I'd like
24 A. Yes 24 to ask you about | want to mark as Exhibit 21.
25 Q. Andthenit was hisjob based on his 25 (EXHIBIT 21, E-mail chain dated 11/9/15
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1 toKim Brown from Marty Wall, with attachments, was 1 A. You bring the general manager on board
2 marked for identification.) 2 six months. Thiswasabigger hotel with more
3 BY MR. HILDEBRAND: 3 employees. We brought him on nine months before,
4 Q. And it looksto mefromwhat | can -- 4 yes.
5 let'sseehere. Thisisa-- 21isaletter to 5 Q. Okay.
6 M. wall at Bennett Hospitality. WhoisM. Wall? 6 A. Or you hire the management company.
7 A. That'sMarty Wall. 7 Q. Didyou confer with anybody to -- did
8 Q. Ishestill with the company? 8 you vet that time period with anybody €else asto
9 A. Heis. 9 thisparticular hotel and for aluxury five-star
10 Q. What is his responsibility? 10 hotel whether six to nine months would be the
11 A. Hecurrently isthe general manager of 11 appropriate time for Salamander to come on board?
12 thehotdl. 12 Six to nine months before completion.
13 Q. Okay. Who wasit who brought 13 A. Wedid not vet that out. That'sjust
14 Salamander into the picture? 14 our experience in industry standards.
15 A. Weinterviewed two management companies 15 Q. Okay. | guessif you dl hadn't done a
16 prior to selecting Salamander. 1t may have been 16 five-star hotel, how would you know that that is
17 Marty that suggested Salamander. | don't recall. 17 the appropriate time, just a guesstimation?
18 Q. Okay. Who was the other company that 18 A. That'sjust industry standards out
19 youadl -- 19 there. Marty, who isthe general manager, wasthe
20 A. Charlestowne Management. 20 general manager at Palmetto Bluff, whichisa
21 Q. For Exhibit 21, that's a document where 21 five-star hotel aswell, and he may even have been
22 Salamander from what | can see, it looks like 22 part of that conversation of when to bring the
23 Salamander was initially contacted about a month 23 management company on.
24 before. On October 1 there's an e-mail from Marty 24 Q. Sotell meagain what Marty Wall's
25 Wall to Karen Jenkins saying I'm introducing you to 25 general responsibility is.
Page 155 Page 157
1 Prem Devadas. Isthat how you pronounce his name? 1 A. Heisthe general manager of the hotel.
2 A. | don't seethat e-mail. 2 Q. When was he hired?
3 Q. I'mjust referencing somefacts. It 3 A. 1 don't recal when hefirst came from
4 lookslike -- 4 Pametto Bluff to us. Hewasworking on a
5 A. Karen Jenkinsiswith DCI. Therewould 5 part-timebasis, so | don't recall when he became a
6 beno reason for Marty to contact Salamander with 6 full-time employee.
7 Karen, | believe. | don't know. 7 Q. Do you have an approximation?
8 Q. Okay. Well, the point is, from what | 8 A. | --1don't--1don't. I don't
9 could seeit looks like Salamander was brought on 9 recal.
10 board about amonth before this Exhibit 21 is -- 10 Q. Allright. Sowhat isthedistinction
11 A. No, | believe we werein talks with 11  between Marty Wall and Salamander?
12 Salamander in 2015 and through '16, but | think the 12 A. Salamander's the management company.
13 actual management contract was signed in December 13 Marty isthe general manager of the hotdl. Itis
14 of 2016 with Salamander -- 14 quite unusual that the general manager does not
15 Q. Right. 15 work for the management company, but in this case
16 A. --inanticipation because you 16 thisisthe agreement that we've had with the
17 typically hire your managers six monthsto nine 17 management company, that the general manager's arn
18 months prior to opening and at that point we 18 employee of Bennett Hospitality but manages the
19 thought that we would be opening in October of '17 19 hotel, isthe general manager of the hotel. All
20 so we brought them on in December of 2016. 20 other employeesin the hotel are Salamander
21 Q. Okay. Soisthat -- based on your 21 employees.
22 experience with | guessthe 21 hotels that you all 22 Q. Okay. Why would that -- why did that
23 own or the number of hotels you all had over the 23 come about?
24 years, that's what you all have found is the 24 A. Wejust thought that that would be a
25 appropriate time to bring a manager on board? 25 Dbetter situation for us there and they had no
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1 wouldit go back to Balfour to finalize? 1 A. Correct.
2 A. The-- there were copies of pencil 2 Q. Okay. Andyou -- when you would get
3 copiesgiven to everybody, just only the three or 3 the pay applications from the architect, would you
4 four summary pages of the pay app, and that was all 4 just -- would you review them at al or would you
5 of the backup information. 5 just signthem?
6 Q. Okay. 6 A. | don't believe | signed the pay apps.
7 A. | think once the pencil copy was done 7 Q. Signed off on them.
8 and the architect took it, they then -- if they had 8 A. | would review -- | would take the
9 any questions with Balfour Beatty or if there was 9 information from that pay app, then it was compiled
10 any changes to be made, they would be the ones who 10 into the pay app with other invoices that the owner
11 corresponded with Balfour Beatty on any of the 11 had to send to the lender.
12 changesto the pay app. Bafour Beatty would then 12 Q. Okay. Soyour approval was your
13 send the pay app with the backup again to the 13 forwarding of those documents to the lender for
14 architect for their final review. 14 funding?
15 I do not recall -- the pencil copy 15 A. Correct.
16 typically didn't to my knowledge be sent back to 16 Q. If there was anything -- during the
17 Balfour Beatty. I'm not sure. | -- you know, | 17 pencil copy when it was discussed, did you ever
18 shredded my copies of the pencil copies because 18 request additional information on any of the line
19 they weren't finalized. It wasjust something to 19 itemsfrom Balfour?
20 use during the OAC meetings. 20 A. | don'trecall.
21 Q. Okay. So when the -- so the architect 21 Q. After any of the pay apps had been
22 would review and approve the pay app and then 22 signed by the architect, did any of them go back to
23 forward it to you with the backup documentation? 23 Balfour Beatty for revision -- further revision for
24 A. That's correct. 24 onereason or another to have them redone?
25 Q. Okay. And would you get that by 25 A. | dontrecall.
Page 193 Page 195
1 email? 1 Q. Okay. If the owner disagreed with --
2 A. 1 would, yes. 2 were there times when the owner would get a pay
3 Q. And the backup documentation was pretty | 3 application from Balfour Beatty and disagree that
4 extensive because thiswas acost per aguaranteed | 4 some of the work called for was appropriate or not
5 maximum price, correct? 5 and ask them on the pencil copy to delete it?
6 A. That'scorrect. In some casesit may 6 A. | don't recall personally ever doing
7 be 500 pages. 7 that. That wasalso Jim Clements responsibility
8 Q. Okay. And the architect -- the 8 asthe owner's representative. He may or may have
9 architects and you had the opportunity during the 9 notin certain instances.
10 pay app processto if you saw something that you'd | 10 Q. Okay. Sowould the -- for the review
11 like additional explanation on or you didn't think 11 of each of the pay apps, that would have been done
12 the backup was appropriate, then you could request | 12 by both Jim Clements and the architect?
13 that information from Balfour and often did, 13 A. Jim Clement was always in the OAC
14 agreed? 14 meeting when the pencil copy was delivered to
15 A. | typically reviewed on the architect's 15 everyone. If he saw something in that pencil copy,
16 review of the pay app. | did not go through all of | 16 it was his responsibility to point that out to
17 thebackup invoices. That iswhat we werepaying | 17 Balfour Beatty, which he may or may have not done.
18 thearchitect to do. 18 Q. Werethere any instances where the
19 Q. Okay. Soit'sthearchitect's 19 architect certified a particular amount for payment
20 responsibility to review all the backup and satisfy | 20  that you actually -- when payment was made to
21 itself that what Balfour was presenting to the 21 Bafour, it was less than the amount certified in
22 owner for payment was appropriate and the -- and it| 22  the pay app?
23 had satisfied its obligations to document that the 23 A. | recollect there may have been one
24 vaue of the work in place was, in fact, there, 24 instance when after the architect had certified the
25 agreed? 25 pay app and the bank was going to fund the pay app,
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1 reviewed? 1 that.
2 A. | review them typically throughout the 2 Have you looked for that in this
3 day. | don't review every e-mail. 3 litigation?
4 Q. Youdon't -- would you have reviewed 4 A. No, | have not.
5 every e-mail for thisjob that you got? 5 Q. Okay. And | haven't -- isthere --
6 A. 1don'trecal. 6 I'vereviewed the OAC meeting minutes and other
7 Q. Would you have areason to believe that 7 correspondence and | again haven't found any notice
8 youdidn't? 8 of aclaim by the owner for liquidated damages
9 A. | receive hundreds of e-mails per day. 9 going back through the OAC meetings.
10 Theressomethat | miss. In my e-mail box 10 Do you recall any oral assertions or
11 currently, | have over 100,000 emailsand there's | 11 claims by the owner to Balfour Beatty for
12 probably showing about 30,000 unread e-mails. | |12 liquidated damages prior to this?
13 possibly could have missed e-mails from thisjob | 13 A. 1donot recal.
14 that | did not read. 14 Q. Okay. Haveyou talked to anybody else
15 Q. Okay. It'spossible, but you 15 to whether a claim for liquidated damages had been
16 endeavored to review all of the emailsthat came |16 made oraly or inwriting to Balfour Beatty prior
17 toyou from Balfour Beatty or Jim Clementsor the |17 tothis--
18 architects on thisjob, can we agree to that? 18 A. | havenot.
19 A. Yes 19 Q. -- email of February 11, 2019?
20 Q. Okay. And thise-mail -- do you recall 20 A. 1 havenot.
21 thise-mail? 21 Q. Okay. And from your testimony
22 A. | don't recal this specific e-mail, 22 yesterday, the liquidated damages in your view
23 no. 23 began to run on aper-day basis starting on the
24 Q. Okay. Well, I can -- | just want to 24 contract extension time of August 19, 2017 because
25 refer to a particular portion. On Paragraph 3 D 25 dl of the delays were solely attributable to
Page 201 Page 203
1 with liquidated damages, do you see that? 1 Balfour Beatty, agreed?
2 A. Yes 2 A. Correct.
3 Q. Okay. I'vereviewed all of the 3 Q. Allright. Sofrom day one, every
4 documentsin this case and the -- thisisthe first 4 single day, approximately 10,000 dollars per day of
5 notice of an assertion of aclaim for liquidated 5 liquidated damages the owner felt it was entitled
6 damagesto Balfour Beatty in this matter. Would 6 tofrom Balfour Beatty starting August 19, 2017,
7 you disagree with that? 7 agreed?
8 A. | have not reviewed all of the 8 A. Therewas acap on the liquidated
9 documentsin this case, so | cannot state that | 9 damages that was based on the total amount of the
10 agreeor disagreeto that. 10 actual general contract fee.
1 Q. Okay. Let meask you thisthen, 11 Q. Okay. Haveyou beeninvolvedina
12 MissBrown. Areyou aware that prior to this point 12 project before where -- what is the longest period
13 any claim being made by the owner to Balfour Beatty 13 of timethat a project has been delayed from final
14 for liquidated damages? 14 completion that you've been involved with?
15 A. | donot recal. 15 A. Approximately 60 days.
16 Q. Okay. Soyou're-- the answer isyou 16 Q. And that was Embassy Suites that we
17 don't -- you're not aware of any? 17 talked about yesterday?
18 A. | donot recall. 18 A. Correct.
19 Q. Right. Sinceyou don't recall, you 19 Q. Sotherethedelay claim didn't arise
20 can't testify that you're aware of any notice to 20 until the very end because it's only 60 days,
21 Balfour Beatty of liquidated -- of aclaim for 21 correct?
22 liquidated damages prior to this | etter, agreed? 22 A. Correct.
23 A. | don't recall if there was or there 23 Q. Here, though, the delay claim arose 516
24  wasnot. 24 days before final completion, so your claim -- your
25 Q. Allright. The documentswill speak to 25 claiminyour mind against Balfour arose about a

A. WiIIths, Jr & Assoc.

A Veritext Company

7 (Pages 200 - 203)
800-743-3376
WWW.veritext.com

80TTO0TdO6TOZH#ASYD - SYI1d NOWINOD - NOLSIATIVHO - INd 5:9 2T AeN €202 - 3114 ATIVOINOH 10313



Kimberly Bennett Brown

August 5, 2020

Balfour, Besatty v. Library Associates

Page 204 Page 206
1 vyear and a half before final completion, agreed? 1 that that isaclaim that the owner has and intends
2 A. Repeat the question. 2 to make, how would the contractor know that the
3 Q. Okay. Inthisproject | think it's 3 owner'sgoing to makeit or not?
4 pretty clear that your claim against Balfour Beaity | 4 A. | don'tthink it'sthe obligation of
5 for liquidated damages arose in your view fromday | 5 the owner to notify the contractor that it's going
6 oneof the -- that the project was not completedas | 6 to make the claim of liquidated damages.
7 contracted for, which is August 19, 2017, agreed? 7 Liquidated damages arein the contract as aright
8 You told methat several times. 8 that the owner has. It doesn't -- | do not believe
9 A. Yes. That says per the contract 9 itisstated the time period in which the owner has
10 requiresthat, yes. 10 to makethe claim for liquidated damages.
11 Q. Okay. Andyou had theright at that 11 Q. Okay. Soit'saright --it'saclaim
12 point to assert specifically to Balfour Beatty on 12 that you had but that you did not make against
13 the-- each pay application that you weregoingto | 13 Balfour, and Balfour continued its work without
14 deduct liquidated damages against them right then, | 14 knowing that you intended to assert that claim?
15 agreed? 15 MR. BUNDY: Object to the form of the
16 A. I'd haveto read the term of the 16 question.
17 contract to see when liquidated damageswouldbe |17 BY MR. HILDEBRAND:
18 assessed in the pay applications. 18 Q. Agreed?
19 Q. Okay. Well, let'slook at the damages 19 MR. BUNDY: You can answer it. I'm
20 provision then. Because | think the contract is 20 just objecting to the way he asked it.
21 under Tab 14, exhibits for Michael Bennett's 21 THE WITNESS:. Repeat the question,
22 deposition. Do you seethat under 2.3.1.3in133? | 22 please.
23 A. Yes 23 BY MR. HILDEBRAND:
24 Q. Okay. Somy questionis; Fromday one |24 Q. Theliquidated damages claim that the
25 under the contract, the liquidated damages apply 25 owner had was not made known to Balfour until
Page 205 Page 207
1 for every day that the contractor is at fault or 1 February of 2019 even though it arose according to
2 responsible for that delay, agreed? 2 your testimony in August of 2017, and therefore
3 A. Yes. 3 Balfour to your knowledge continued its work
4 Q. Right. And the owner hasthat right to 4 without having received aliquidated damages claim
5 collect those liquidated damages as of day one, 5 by the owner?
6 agreed? 6 MR. BUNDY: Object to the form of the
7 A. Yes 7 Question.
8 Q. Okay. And hastheright to assert them 8 BY MR.HILDEBRAND:
9 asof day one, agreed? 9 Q. Agreed?
10 A. Yes 10 A. 1donotrecal. There may have been
11 Q. Andit hastheright to notify the 11 conversation regarding liquidated damages, but | do
12 contractor and to notify on pay applications or 12 not recall that this specific notice by the
13 otherwise, ook, contractor, we think you're 13 architect wasthefirst time that liquidated
14 delayed right now and we are not going to pay you | 14 damages were mentioned to the contractor.
15 this pay application and we're going to reduce it 15 Q. Okay. Let'sassume that your
16 by theliquidated damages because that's a right 16 testimony -- let's assume that there's no prior
17 that you have right then, agreed? 17 writing. Andif thereisgoingtobeaclaim, is
18 A. Arright, yes. 18 there anotice provision in the contract that if
19 Q. Right. And for the 10,000 dollars -- 19 a-- one of the partiesto the contract hasaclaim
20 approximately 10,000 dollars a day that was 20 that they need to notify the other party about it?
21 asserted, how would the -- unlessthe owner tells | 21 A. I'd haveto review the contract.
22 the contractor, look, we are -- we think that you 22 Q. Soyou can't answer that without
23 arelate and we think that this delay is your fault 23 reviewing the contract?
24 and weintend to assert liquidated damages, unless | 24 A. Not from recollection, no.
25 the owner or somebody else tells the contractor 25 Q. Okay. So every -- the owner -- you
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1 telling me that you had no intention -- it wasn't 1 damages per daily limit of 9500 dollars, let's
2 until February of 2019 that you intended to -- even | 2 assume that that was correct -- | know that the
3 though you knew that in your view liquidated 3 architect said it was 9,000, and I'm going to come
4 damages were accruing against Balfour in August 4 back to thisin just a minute.
5 of -- began to accrue in August of 2017, isit your 5 So after 30 days from August 19, 2017
6 testimony that you had -- you weren't intending to 6 at 9500 dollars aday, after 30 days the owner you
7 assert those liquidated damages until the end of 7 felt, if you had simply done the math, that Balfour
8 thecontract? 8 wasobligated to pay the owner 285,000 dollars,
9 A. No, that is not my testimony. My 9 agreed? It'ssimple math, right?
10 testimony isthat it'saright that we have under 10 MR. BUNDY: Object to the form of the
11 the contract. 11 question.
12 Q. Right. Andyou didn't think that you 12 THE WITNESS: Yes.
13 needed to makeit until the very end of the 13 BY MR. HILDEBRAND:
14 contract, agreed? Obviously, because you didn't 14 Q. Okay. And after -- | could tell you
15 makeit. 15 after 30 daysit's 285,000 dollars. After 60 days,
16 A. Being the second job that had 16 it goesto 570,000 dollars. After 90 days, it goes
17 liquidated damagesin it and, as we testified 17 to 855,000 dollars. What -- do you think that if
18 earlier, the other job was at the end of the job. 18 the owner had made a -- had given Balfour notice of
19 Inour mind that is when liquidated damages are 19 aclaim for liquidated damagesin September of 2017
20 assessed, at the end of the job. 20 that it was going to deduct 285,000 dollars from
21 Q. I'mnot asking you that. You didn't 21 their contract, do you think that would have gotten
22 fed -- you knew that they arose 500 -- that 22 Balfour's attention?
23 liquidated damagesin your view should have been |23 A. | cannot tell you what would get
24  assessed and arose in favor of the owner in August | 24 Balfour's attention.
25 of 2017, but you didn't think that -- you intended 25 Q. Based on your knowledge of Balfour, do
Page 217 Page 219
1 to assert them against Balfour beginning in 2017, 1 you think that would have provoked a response?
2 but you didn't think that it was your obligation to 2 A. Possibly.
3 inform Bafour until the end of the job, correct? 3 Q. You know dang well it would, wouldn't
4 A. Yes. 4 it? If you're going to tell Balfour we're going to
5 Q. Andwhen the liquidated damages were 5 deduct 285,000 dollars from your paycheck or from
6 assertedin 20 -- I'm sorry, in February of 2019, 6 your pay application, you know dang well that
7 then the owner said we are not going to pay this 7 Balfour Beatty would have had a pretty aggressive
8 last pay app because we're going to deduct the 8 responseto that, wouldn't they?
9 liquidated damages, correct? 9 A. That's an assumption.
10 A. That was one of the items -- 10 Q. Soyou're not -- we're going to just
11 Q. Okay. Whether it was one of the items 11 say that you're confident that Balfour Beatty, if
12 or many, the owner said in 2013, okay, Balfour, 12 you had -- the owner had asserted liquidated
13 we're going to deduct liquidated damages from this | 13 damages back in August of -- or September of 2017
14 pay application, correct? 14 for 285,000 dollars and say we're going to deduct
15 A. In2019. 15 thisfrom your pay application and only pay you the
16 Q. 2019. 16 undisputed amount, you don't think that would have
17 A. Yes 17 provoked aresponse from Balfour?
18 Q. Okay. Youall could havedonethatany |18 A. | cannot tell you what Balfour Beatty
19 time, couldn't you? 19 would do.
20 A. As per the terms of the contract, we 20 Q. Okay. How about after 60 days when the
21 could have, yes. 21 amount goes to 570,000 dollars, do you think that
22 Q. Right. 22 that would have provoked a response from Balfour?
23 A. But were not obligated to. 23 A. Again, | cannot speak for Balfour
24 Q. Okay. I'vedonejust alittle bit of 24 Beatty.
25 mathonthisissue. Andif weassumealiquidated |25 Q. How about at 90 days when it's 855,000
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1 dollars, would that have provoked aresponse? 1 madethose claims against Balfour when they arose,
2 A. | cannot speak for Balfour Beatty. 2 would Balfour Besatty have had theright -- if you
3 Q. How about after 120 days when it's 3 didn't pay what it claimed it was owed under the
4 1,140,000 dollars, what do you think Balfour would| 4 contract, would it have aright to stop work?
5 have done? 5 A. I'd haveto read the section of the
6 MR. BUNDY: Object to the form of the 6 contract. I'm not -- | don't recall the exact
7 question. You're badgering the witness. 7 language.
8 THE WITNESS: | cannot speak for 8 Q. Okay. Would areasonable response if
9 Balfour Bestty. 9 the-- if the owner wanted to assert liquidated
10 BY MR. HILDEBRAND: 10 damages against Balfour, don't you think that's
11 Q. I'msorry? 11 just fundamentally fair that that be done when
12 A. | cannot speak for Balfour Beatty. 12 the-- when that claim arose to give Balfour a
13 Q. What do you think that after 150 days 13 time-- appropriate time to respond to the claim
14 of liquidated damages accrued that you were 14 andto -- if they needed to change something or do
15 intending to assert against Balfour Beatty, if you 15 something different, that now they know that the
16 had made that 150 days after August of 2017 and | 16 owner is asserting liquidated damages so they're on
17 that total is 1,425,000 dollars, what do you think 17 noticeof it and if they need to change their
18 Balfour Beatty would have done if you'd have made| 18 actions they can do so?
19 that claim? 19 MR. BUNDY: Object to the form of the
20 MR. BUNDY: Object to the form of the 20 question.
21 question. 21 THE WITNESS: Repeat the question.
22 THE WITNESS: | cannot speak for 22 BY MR. HILDEBRAND:
23 Balfour Beatty. 23 Q. Thequestion issimply do you think
24 BY MR. HILDEBRAND: 24 thatitisfundamentally fair if you've got aclaim
25 Q. Okay. If a--isitaright under the 25 against Balfour that you're going to assert
Page 221 Page 223
1 contract for acontractor to -- if you al had 1 liquidated damages, don't you think that it's
2 asserted liquidated damages in each of those monthg 2 fundamentally fair for the owner to just tell them
3 and deducted them from each pay application, then | 3 on day one, look, we're going to assert liquidated
4 you would not be paying Balfour the amount that it | 4 damages against you to give them an opportunity to
5 assertsthat it is owed under the contract? Pretty 5 respond to the liquidated damages and if they think
6 simple, agreed? 6 that they're responsible, then how they can change
7 A. Repeat the question. 7 it and change their behavior so to bring that
8 Q. Allright. If you -- if Balfour 8 problem to a head and to try to avoid future
9 submitsapay application and you say -- let's 9 liquidated damages?
10 assumeit'sthefirst pay application that was 10 MR. BUNDY: Object to the form of the
11 submitted after August of 2017 and you say we're |11 question.
12 going to deduct 285,000 dollarsin liquidated 12 THE WITNESS: | think you have to be
13 damages, then that is obviously adeduction from | 13 bound by the contract. | don't think that the
14 the -- from the pay application and Balfour would | 14 contract says you have to be, in your words,
15 not be paid the full amount of what it claimsit's 15 fundamentaly fair. It'swhat the contract says.
16 due, agreed? 16 BY MR. HILDEBRAND:
17 A. That would be a deduction from the pay 17 Q. Okay. Soevenif you thought it was
18 app by the architect. 18 fair, fundamental fairnessis-- didn't comeinto
19 Q. Okay. Right. By the architect, 19 theequation asfar asyou're concerned, you just
20 agreed? 20 didn't think you were required to assert liquidated
21 A. Yes 21 damages until the end of the job because that's
22 Q. Okay. And after 60 days, it would be 22 what you thought was required under the contract,
23 570,000 dollars by the architect, agreed? 23 agreed?
24 A. Accumulative. 24 A. Yes
25 Q. Right. Under the contract if you had 25 Q. Okay. And when the liquidated damages
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1 were assessed by the architect at the end of the 1 Q. Okay. When?
2 job, he used a sum of 9,000 dollarsin that letter 2 A. 1dont recall exactly when.
3 that I've handed you, agreed? 3 Q. Wasitright at the end of thejob or
4 A. Yes 4 right when they first started? The opening day was
5 Q. Okay. Yesterday when we were talking 5 very critical to Michael Bennett he testified,
6 about the actua liquidated damages provision,we | 6 correct?
7 know that there was a discrepancy where the amount 7 A. Yes
8 that was written out said 9500 dollars and the 8 Q. Right. For alot of different reasons,
9 amount in the parenthetical numerals was 9,000 9 right?
10 dollars, remember that? 10 A. Yes.
11 A. Yes 11 Q. And he knew that there was liquidated
12 Q. Do you know how that got in the 12 damagesin the contract, didn't he?
13 contract? 13 A. Yes
14 A. 1 donot. 14 Q. Right. And he knew they were about
15 Q. Okay. Who would -- who is going to -- 15 10,000 dollars aday, didn't he?
16 who would testify about how -- which of those-- | 16 A. Yes.
17 which one do you think is applicable? 17 Q. Right. So Michael Bennett never -- you
18 A. Inmy opinion, typicaly in contracts 18 never said to him, he never said to you, wow, the
19 thewritten word iswhat's applicable and not in 19 project is-- it's after the agreed-upon completion
20 what'sin parentheses. 20 date, we've got liquidated damages -- aliquidated
21 Q. Okay. All right. But how about the -- 21 damages claim against Balfour Beatty, that never
22 whoever -- who negotiated that for the owner? 22 cameup?
23 A. Aswediscussed yesterday, Jim Clement | 23 MR. BUNDY: Object to the form of the
24 wasinvolved in negotiating the liquidated damages | 24 question.
25 for the owner, for the contractor. 25 THE WITNESS. We knew he had the right
Page 225 Page 227
1 Q. Sowhat was intended, whether it was 1 toclaim liquidated damages under the right of the
2 9500 dollars or 9,000 dollars, that's something for 2 contract.
3 Jim Clementsto answer? 3 BY MR. HILDEBRAND:
4 A. Yes 4 Q. Didyou ever discussit with Mike
5 Q. Andyou'rewilling to go by what he 5 Bennett?
6 says? 6 A. We had that conversation that the
7 A. Yes 7 liquidated damages was aright of ours under the
8 MR. BUNDY: Object to the form of the 8 contract.
9 question. 9 Q. Right. Andyou all had that discussion
10 BY MR. HILDEBRAND: 10 shortly after, or did you, prior to February --
11 Q. And your testimony today isthat you 11 prior to 2019, did you ever have that discussion
12 don't recall any discussionsinternally at Library 12 with Michael Bennett?
13 Associates about whether liquidated damages should 13 A. Yes. | can't exactly tell you when,
14 be assessed against Balfour Beatty as soon asthey | 14  but, yes, prior to February' 19, yes.
15 arose and continuously asthey arose, is that your 15 Q. Okay. Did you have any discussion
16 testimony? 16 about whether you should assert and make that claim
17 A. 1donot recall any internal 17 against Bafour Beatty right away or wait until the
18 conversations about ng liquidated damages as 18 end of thejob?
19 soon asthey occurred. 19 A. | don't recall having a conversation
20 Q. Okay. Well, when did that -- did it 20 saying that we need to make the claim right away.
21 ever come up? Werethey ever discussed priorto | 21 Q. Sothere's no discussion about whether
22 February of 2019? 22 you need to -- you should make it now or later?
23 A. Yes 23 A. Correct.
24 Q. Internally? 24 Q. Okay. Now, were you ever advised by
25 A. Yes 25 the architect that he felt that liquidated damages
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1 had begun to accrue against Balfour Beatty priorto | 1 A. Not necessarily.
2 February of 2019? 2 Q. That's not my question. They should
3 A. | don't specificaly recall. 3 be-- asof August 19, the contract is supposed to
4 Q. Okay. Well, isBuck Lindsay a pretty 4  be completed. So on August 20, 2017, that
5 smart guy? 5 wouldn't -- did you -- wouldn't you expect that if
6 A. Yes. 6 thearchitect felt that Balfour was at fault that
7 Q. Isheagood architect? 7 itwouldtell you, look, we think that Balfour is
8 A. Yes. 8 at fault and thisisaclaim that you have?
9 Q. Isheexperienced in thefield? 9 MR. BUNDY: Object to the form of the
10 A. Yes 10 question.
11 Q. Would you expect him to know what 11 THE WITNESS: Not necessarily.
12 liquidated damages are? 12 BY MR. HILDEBRAND:
13 A. Yes 13 Q. Wadll, how about Jim Clements? Would
14 Q. Would you expect him to know that if he |14 you have expected Jim Clements -- let me ask you
15 felt that it was Balfour Beatty's responsibility to 15 thishefore| ask that question.
16 pay liquidated damages that he should -- would or | 16 | think you've already told me that you
17 should have known that as of August of 20177 17 have no recollection of Jim Clements -- | know that
18 MR. BUNDY: Object to the form of the 18 you said you have no recollection of anybody giving
19 question. 19 Balfour Beatty notice of liquidated damages before
20 BY MR. HILDEBRAND: 20 February of 2019. Prior to that date did Jim
21 Q. What I'm getting at is wouldn't you 21 Clementsever tell you that he felt that Balfour
22 expect that if the architect, either Buck Lindsay 22 Beatty wasincurring liquidated damages and that's
23 or Jennifer Faulkinberry, felt that liquidated 23 aclaim that you have?
24 damages should be assessed against Balfour Bestty, | 24 A. Yes
25 that they would have told you and should have told | 25 Q. When did he start making that -- when
Page 229 Page 231
1 you shortly after August of 2017 when those damages 1 did he start advising you of that?
2 beganto accrue? 2 A. | don'trecal.
3 MR. BUNDY: Object to the form of the 3 Q. Would it have been shortly after the
4 question. 4 August 19, 2017 date?
5 THE WITNESS: | cannot spesk for what 5 A. | don't recall.
6 they should or shouldn't. 6 Q. Okay. But it wasduring the project,
7 BY MR. HILDEBRAND: 7 itwaswell before February of 2019?
8 Q. Well, wouldn't your -- your 8 A. Yes
9 expectations, if you're paying an owner -- I'm 9 Q. Did hetell you or advise you that that
10 sorry, if you're paying an architect to review pay 10 claim should be made? Whenever that conversation
11 applications and oversee the job and oversee the 11 was, did he tell you that that claim should be
12 schedule and they know that it is beyond the 12 made?
13 contracted completion date, wouldn't you expect 13 A. Not that | can recall.
14 themif they felt Balfour was responsible to tell 14 Q. Didyou have any discussion with him as
15 you, look, we think Balfour's responsible and you 15 to whether the claim should be asserted then or
16 haveaclaim against them for liquidated damages, 16 not?
17 wouldn't that be an appropriate expectation by you? 17 A. Not that | recall.
18 MR. BUNDY: Object to the form of the 18 Q. If the claim had been asserted back in
19 question. 19 2017 against Balfour, do you think that it'sa
20 THE WITNESS: | mean, we knew we had 20 reasonablelikely -- let's say four months after
21 liguidated damages in the contract. Do | expect 21 August of 2017, so December of 2017. If that claim
22 Buck totell me | have liquidated damagesin the 22 had been made for 1,140,000 dollars against
23 contract? 23 Badfour, do you think it -- what is your conclusion
24 BY MR. HILDEBRAND: 24 asto whether Balfour would have stopped working on
25 Q. No. 25 it?
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1 MR. BUNDY: Object to the form of the 1 would then have a meeting with Balfour Beatty, Jim
2 question. 2 Clement, myself, and typically the architect would
3 THE WITNESS: | can't speak for 3 beonthe phone. Wewould review each request for
4 Bdfour. 4 change order. If wefdlt that the request for
5 BY MR.HILDEBRAND: 5 change order was not appropriate or we had
6 Q. You discussed yesterday that -- | think 6 questions, we would then have Balfour Beatty go
7 you said that Michael Bennett never reviewed pay 7 back to the subcontractor requesting the request
8 applications, isthat right? 8 for change order. If we thought the request for
9 A. Yes 9 change order was appropriate, then Jim Clement and
10 Q. Okay. Did Michael Bennett have any 10 thearchitect would advise me that their position
11 involvement whatsoever with reviewing the budget on 11 wasthe request was appropriate and then we would
12 thisproject and what the original construction 12 sign the request for change order.
13 contract was -- let me start over. 13 MR. HILDEBRAND: Why don't we take a
14 Woas Michael Bennett involved with 14 five-minute break.
15 negotiating the guaranteed maximum price that was 15 THE WITNESS: Okay.
16 inthe contract as the date that was originally 16 (A recesstranspired.)
17 signed by Balfour Beatty? 17 BY MR. HILDEBRAND:
18 A. Hewasinvolved in the negotiations 18 Q. I think I've established this, but |
19 with Balfour Beatty, yes. 19 just want to be crystal clear that -- the question
20 Q. Okay. So heknew that the original 20 ispriorto 2019, did you ever have a discussion
21 contract amount was 59,000 dollars -- 59 million -- 21 with anyone about whether liquidated damages should
22 approximately 60 million dollars, agreed? 22 be assessed against Balfour Beatty sooner as
23 A. Yes 23 opposed to later?
24 Q. Okay. And then it went up -- the 24 A. Therewas never adiscussion on the
25 agreed upon contract amount went up by about 5 25 timing of when to impose the liquidated damages.
Page 233 Page 235
1 million dollars, correct? 1 Q. Okay. And nobody told you that
2 A. Yes. 2 liquidated damagesin their view should be assessed
3 Q. Allright. Was Michael Bennett aware 3 or were assessable against Balfour Beatty prior to
4 of theincremental increases to the contract amount | 4 2019, correct?
5 asthey occurred? 5 A. Repeat the question, please.
6 A. Asl testified yesterday, he was aware 6 Q. And nobody told you that liquidated
7 of afew of those items when we elected to addthe | 7 damages were -- should be assessed and were
8 pool cover, but other than that, no. 8 assessable against Balfour Beatty prior to 2019,
9 Q. Okay. So the answer is he knew about 9 agreed?
10 theoriginal contract amount, but did not -- was 10 A. Weknew they were assessable. No one
11 not informed that the contract had gone up by about | 11  told us that they should be assessed prior to 20 --
12 5 million dollars, agreed? 12 actual assessed prior.
13 A. Heknew we had change orders, but he 13 Q. And I'm not talking about that the
14 wasnot involved in the -- in those discussions. 14 claim should be made, the notice that claim should
15 Q. Right. The answer to my question is he 15 bhemade, but did you -- | understand that -- you
16 negotiated -- negotiated the original price of the 16 understood that you believed that the owner had
17 contract, but then changes and change ordersand | 17 liquidated damages claims against Balfour Beatty.
18 thecostsand al of that, that's something he was 18 Did anybody €lse, in fact, ever tell
19 not involved with nor aware of, agreed? 19 youthat, look, we think that there are delays and
20 A. Hewas not involved with, yes. 20 wethink that they are the responsibility and
21 Q. Right. Who actually negotiated the -- 21 were caused -- of Balfour and were caused by
22 when change orders were made, who negotiated the| 22  Balfour and the fact that you got them, they
23 pricesinthose? 23 started to accrue, did that conversation ever take
24 A. Therequest for change orders were 24  place?
25 submitted by Balfour Beatty to Jim Clement. We |25 A. Yes.
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1 Q. With whom? 1 back to the subcontractors. Don't believe that
2 A. Jim Clement. 2 they scheduled the subcontractors appropriately.
3 Q. When? 3 Q. Okay. Anything else?
4 A. | don't recall exactly when. 4 A. Not that | can recal.
5 Q. Approximately. 5 Q. Do you understand that Balfour Beatty
6 A. | can't recall approximately. 6 did not actually self-perform the work on this job,
7 Q. Soyou have no time reference 7 that it hired subcontractors to actually provide
8 whatsoever? 8 materials and install them?
9 A. No, not in the over ayear and a half 9 A. Yes
10 from the August 17 date to the January '20 or 10 Q. Okay. Soadll of the actua -- what you
11 February 2019 date. | don't recall the time 11 seethere, all the physical properties of the
12 period. 12 building were installed by subcontractors, agreed?
13 Q. Okay. | asked you yesterday what 13 A. Yes.
14 the-- what your basis -- what the basis for your 14 Q. Okay. Going back to -- would you
15 statement that you felt that all delays were 15 expect that if -- if the -- if the lay claimswere
16 completely and solely the responsibility of 16 made against Balfour that it would -- that some of
17 Balfour, and you said -- listed off some things. | 17 those delay claims, some or al, may be -- may
18 think you said that they weren't -- they 18 involve subcontractors and their work?
19 improperly -- they didn't have enough people on the| 19 A. That would be a part of the delay
20 job or something else. What werethose--tellme |20 claim.
21 again what those reasons were. 21 Q. Okay. What I'm getting at isif -- if
22 A. Repeat the question. 22 subcontractors are performing all of the work,
23 Q. Okay. It'svery simple. You said that 23 don't you think it would be -- and if the owner has
24 you think that Balfour Beatty is responsible for 24 the position that Balfour is delaying the project
25 thedelays. Do you have any opinion or knowledge | 25 and the owner intends to assert liquidated damages,
Page 237 Page 239
1 astowhat actualy -- if Balfour isresponsible, 1 don't you think it would be appropriate to advise
2 what it did wrong, what its errors or omissions 2 Balfour of that as soon as those damages began to
3 werethat actually caused it to be delayed? 3 accrue and as they continued to accrue so that
4 A. Therewas not enough people on the job 4 Badfour in turn would be able to work with its
5 atany giventime. They did not provide the 5 subcontractors and tell the subcontractors whose
6 construction management required under their 6 work isimplicated that this claim is being made
7 contract of all the subs, contractors on the job. 7 and we need to discuss what are your thoughts or
8 They did not have individuals that were experienced 8 what we need to do to correct it? Do you think
9 inthejobsthat they were -- Balfour Beatty was 9 that would be something that would be appropriate?
10 having these individuals oversee. 10 A. 1 do not think that was our obligation.
11 So the supervision in the job by 11 Q. Okay. Do you perceive any fundamental
12 Balfour Beatty was not to the level that they had 12 unfairnessto the subcontractorsif their work is
13 contracted for and it was not to the level that 13 being criticized by the owner and the owner is not
14 they had told us that they would have on the job 14 making that known to the subcontractors that it
15 during the contract negotiations. 15 would be unfair to assert liquidated damages
16 Q. Okay. Sothe-- you said that there 16 against Balfour that may impact the subcontractors?
17 were not enough -- in your view, the delays that 17 A. Our contract iswith Balfour and not
18 are-- the responsibility of Balfour were caused 18 the subcontractors. In fact, in some cases Balfour
19 because they didn't have enough people, they did | 19 told usthat we weren't allowed to talk to the
20 not manage their subs, and because they did not 20 subcontractors.
21 have -- their supervisors were not properly -- were | 21 Q. That'snot my question. My question
22 not competent, isthat correct? 22 is. Do you see any fundamental unfairnessto the
23 A. That is some of the reasons, yes. 23 subsif they might ultimately be impacted by
24 Q. What else? 24  liquidated damages claims against Balfour, that if
25 A. | don't believe that they -- this goes 25 they didn't know that they were -- those claims
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1 were going to be made until the very end of thejob | 1 A. Asl read Section 7.1.11 of the
2 whenit'stoo late to do anything about them, do 2 contract, the owner has theright and its sole
3 you think that there's anything fundamentally 3 discretion to perform periodic examinations, audits
4 unfair to the subs with saying that they werein 4 and verification of construction manager's cost
5 thewrong when they were not notified of it during | 5 accounting records and the project documentations.
6 thejob? 6 What you may bereferringtois
7 A. | donot believe that's our 7 7.1.11.3 whereit saysthe cost, just the cost of
8 responsihility. 8 two audits shall be included in the price of the
9 Q. Okay. The pay application process that 9 contracts. It doesn't specifically say that we are
10 wetalked about alittle bit earlier, isthe -- an 10 limited to audits. And, infact, in Section 6.11,
11 appropriate time for the owner to -- through the 11 it statesthat the construction manager shall keep
12 architect and through the owner's representative, 12 full and detailed records of accounts related to
13 Jim Clements, to determine to request whatever 13 thework and the cost and exercise such control as
14 backup documentation it deemsis appropriate in 14 may be necessary for proper financial management
15 order to establish the cost of the work that 15 under the contract and to substantiate all costs
16 Bafour isregquesting payment for under a 16 incurred.
17 particular pay application, correct? 17 Q. Okay. | stand corrected. So, in fact,
18 A. At the pay app meeting, again a pencil 18 theowner had the option if it wanted to to request
19 copy was provided. After that copy was provided, |19 an audit anytime throughout the project and as many|
20 thearchitect reviewed the application. The 20 timesasit wanted to, correct?
21 architect went back to Atlanta. Balfour Beatty 21 A. Correct.
22 sent them all the backup invoices that were 22 Q. Allright. But only two of those would
23 attributed to each line item on the pay app. 23 beincluded within the GMP and anything -- so the
24 Q. Okay. What I'm getting at is the owner 24 inferenceisthat if additional audits were
25 hasthe opportunity, every pay application, to 25 requested, then they would be an add to the
Page 241 Page 243
1 request -- to review all the documentation that's 1 contract as an added cost, correct?
2 provided by Balfour and determine whether it thinks 2 A. Correct.
3 it'sappropriate and adequate; and if it doesn't 3 Q. Okay. So do you know what the industry
4 think it's appropriate and adequate, then it can 4 practiceisfor GMP contracts and audits are
5 request additional information from Balfour, 5 typicaly done?
6 correct? 6 A. 1 donat.
7 A. Thearchitect isthe one who reviewed 7 Q. Okay. My questionis: If the owner
8 all of the backup invoicesto certify the pay app. 8 had any reservations or questions or problems with
9 Q. Right. | understand that. And if the 9 any of Balfour Beatty's submissions each month with
10 architect has any questions or doesn't think that 10 the pay appsthat it provided, despite the fact
11 what isbeing provided is necessary, then it has 11 that it requested whatever information was
12 the ability and the obligation to request Balfour 12 satisfactory in order to make payment, why were no
13 for additional information, doesn'tit, oneach pay | 13 requestsfor audits made during the project?
14 app? 14 A. 1 donot believe that there was any --
15 A. That'scorrect. 15 let methink about this for a second.
16 Q. Okay. Areyou familiar with the audit 16 Q. Inother words, why didn't the owner --
17 provisions of the contract? 17 there were no requests for audits during the job or
18 A. |am. 18 werethere?
19 Q. Okay. And there aretwo audit -- 19 A. No, there was not.
20 theré'saprovisioninthe contract for two audits, 20 Q. Not until the Cotton & Company letter
21 one midway through the project and then one at the | 21  dated in the spring of 2019, correct?
22 end, correct? 22 A. That'scorrect. And that was dueto
23 A. I'd haveto read that specific section 23 theletter that we received from Mr. Simonton
24 of the contract. Can | review that? 24 claiming 21 million dollars was owed on the
25 Q. Sure. Absolutely. 25 contract when the pay apps only showed less than
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1 Q. Okay. Soregardless of what her 1 Q. Any Bafour employees who you commend,
2 credentials might or may not have been, what -- do | 2 you're very happy with?
3 you have any specific criticisms of her work? 3 A. There was one gentleman during the
4 A. 1 don' believe she was experienced 4 course of the job, his name was Marty Dale.
5 enough to run subcontractor crews. 5 Unfortunately, he had some knee injuries and he was
6 Q. Waéll, you had only -- you were only on 6 not onthejob for that long. There was ayoung
7 thejob about once a month, correct? 7 African American who was just alaborer, | believe,
8 A. No. Typicaly | would say two or three 8 hisname was Stacey, he was very good on the job.
9 timesamonth. Towardsthe end of thejob, itwas | 9 Q. Okay. Anybody else?
10 probably alittle more frequent. 10 A. You know, in the beginning with Mike
11 Q. Okay. Any other people who you had a 11 Baumbach, who was the original project manager.
12 criticism of their professional competence at 12 Unfortunately, Balfour Beatty let him go within a
13 Badfour? 13 few months of commencing thejob. And that'sall |
14 A. Early on, | believe his name was Bab, 14 can recall off the top of my head.
15 hewasthe early construction manager doing the 15 Q. Okay.
16 sitework. | believe he was even let go by Balfour |16 A. | takethat back. There'sanother
17 Beatty due to not performing on the job. 17 gentleman whose name was Alec Dooley. Hewas-- he
18 Let'ssee. | believe one of the 18 worked in the office. He left approximately
19 project managers, Tim, | believe maybe his style 19 sometimein the summer or fall of | think right
20 wasalittle different than what we would have 20 hbefore the hotel opened, so that would have been
21 expected and it appearing that he did not have 21 2018. Heleft to go back home to work for his
22 control of the subcontractors on the job. 22 father's company as| recall.
23 Q. Inwhat regard? Tell me exactly what 23 Q. Thelender on the project is Met Life?
24 you're talking about. 24 A. Correct.
25 A. Kind of hard to quantify. It wasjust 25 Q. And the -- when | deposed Michagl
Page 261 Page 263
1 theappearance that the subcontractorsranthat job | 1 Bennett, he said that he was still in negotiations
2 and not the project managers. 2 with them and still attempting to bond off the
3 Q. And that's the appearance -- how 3 mechanic'slienson thisjob. Areyou familiar
4 often -- when you actually went inside the hotel, 4 with that?
5 how long were you there? 5 A. Yes
6 A. You know, sometimes 20 minutes, 6 Q. Where do things stand with Met Life
7 sometimes afew hours. 7 now?
8 Q. Allright. That observation would be 8 A. They haven't required usto bond off
9 based on what could be a 20-minute visit to the 9 the mechanic'slien at this point.
10 hotel or acouple of hours? 10 Q. Areyou -- isthere a date by which the
11 A. It would aso be based on how they 11 liens haveto be bonded off?
12 presented themselves in job meetings, phone 12 A. Not that | recall.
13 conversations, e-mail. So just not eyewitness at 13 Q. Soareyou-- soisthereno
14 thehotd itself, but it encompasses al of the 14 requirement at all for bonding of liens?
15 items| just recalled. 15 A. Notthat | recall at thispoint in
16 Q. Youjust didn't like Tim's style? 16 time.
17 A. | don't believe his style was conducive 17 Q. Okay. Isthere awritten agreement
18 to managing the subcontractors on the job. 18 with them on that?
19 Q. Inyour lay opinion? 19 A. Yes
20 A. Inmy opinion of working with other 20 Q. Andwho would have that?
21 contractorsaswell in other hotel projects. 21 A. | would have a copy in my office.
22 Q. Allright. Anybody elsein particular 22 Q. Sowhat other terms are there? Are
23 you've got acriticism of ? 23 they -- isforeclosure imminent or anything like
24 A. That'sall | can recall off the top of 24 that?
25 my head. 25 A. No.
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1 Jim, as| reported to Mike yesterday -- it says 1 Q. Do you remember problemsin the
2 dad, but I think it meant to say had -- agood 2 ceilings at the Embassy Suites?
3 meeting with Ann and her associate, Gary. 3 A. 1 donot recall.
4 Do you know who those personswould be? | 4 Q. Allright. Do you remember any --
5 A. 1don't know. 5 receiving any information from Jim Clements
6 Q. I'mjust curious-- 6 regarding aproposal on the first and second floors
7 A. | don't know. 7 for -- from Balfour for assistance with
8 Q. --if you knew who those two persons 8 pre-construction BIM services?
9 were. 9 A. No.
10 A. No. 10 Q. Atacost of alittle over 8,000
11 Q. Okay. Sothe e-mail is dated November 11 dollars?
12 6, 2013 that came from Buck Lindsay to Jim 12 A. No.
13 Clements. What | want to ask you about isthe next | 13 (EXHIBIT 31, E-mail chain dated 5/16/15
14 tolast paragraph at the bottom. 14 to Kim Brown from James Clements, was marked for
15 It says: Lastly, | owe you an updated 15 identification.)
16 owner/architect agreement, which | will addressin | 16 BY MR. HILDEBRAND:
17 themorning. Among afew itemsthat it needs to 17 Q. Okay. I'm handing you Exhibit 31. And
18 addressisthe addition of BIM modeling services. | 18 do you see at the top of that it's to you from Jim
19 I'vesolicited two proposals for that work, onefor | 19 Clements?
20 46,331 dollars and the other 51,500 dollars. To 20 A. Yes
21 either of these numbers I'll need to add time for 21 Q. Okay. And thefirst linesays: Kim,
22 my teamto build in the vertical attribute 22 thanks. | am fully aware of how important this
23 character to all their work. After problemsonthe |23 issueisto Mike. We were both in the room when
24 Embassy with the above-ceiling clashes, Kimwas | 24 he-- Mike went off like arocket when this
25 very anxiousto find a solution to avoid this for 25 first -- when | first brought thisto his attention
Page 297 Page 299
1 Marion. BIM isthe answer, but it carries a cost. 1 that we had guest room ceilings under nine feet.
2 Do you recall any discussion or -- with 2 So | want to ask you about that. Were
3 Jim Clements or the architect about requestingthe | 3 the-- tell me about the ceiling heights and how
4 architect's request for BIM -- additiona BIM 4 important that it was to Mike as far as guest rooms
5 compensation? 5 areconcerned.
6 A. No, | do not recall. 6 A. Inmost of our hotels, we -- guest room
7 Q. Butregardless, it was not included in 7 celingsare nine feet.
8 their contract as we reviewed yesterday, correct? 8 Q. Sowasthat ahugeissueto Mike, the
9 A. It wasnot included in the architect's 9 celing heights in the guest rooms?
10 contract, that's correct. 10 A. Yes, it was an important issue to Mike
11 Q. Right. Nor inBafour's, correct? Did 11 to havethe ceiling heights at nine feet.
12 we go through that? 12 Q. Itwasahugeissuefor him, wasn't it?
13 A. Again, as| tegtified yesterday, it was 13 A. It wasanimportant issue for him, yes.
14 not listed in Balfour's contract. | recall that it 14 Q. Do you disagree with my
15 was part of the subcontract with | believe the 15 characterization as huge?
16 mechanical contractor for them to provide BIM. 16 A. It wasvery important to him.
17 Q. Okay. Soyou don't know why thiswas 17 Q. Okay. Thisisfrom Jim Clementsto
18 not followed up and why thiswas not included in | 18 yourself. | want to ask you about the next e-mail
19 thearchitect's contract? 19 below that. Thisisinresponseto -- it'sfrom
20 A. Thisisthefirst timel've seen this 20 youto Jim Clements.
21 emall. | have noidea. 21 And thefirst line says. You may not
22 Q. Okay. It says after problems on 22 beaware of how important the ceiling height issue
23 Embassy with the above-ceiling clashes. Doyou |23 istoMike. Thereareafew hot buttons and this
24 know what he'stalking about here? 24 isoneat thetop.
25 A. 1donot recall. 25 And then below that, thisis kind of a
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1 A. No. Itwas--itwasnotincludedin 1 coordinating.
2 the contract documents, but it -- the contract 2 Q. There'sno requirement -- isit -- do
3 documents did not specifically state that Balfour 3 you have any knowledge about whether it's
4 Beatty would not provide the BIM. 4 appropriate or inappropriate for Balfour, if it
5 Q. Soareyou arguing that even though the 5 wantsto, to engagein BIM exercises with its
6 contract said -- let'stake alook at the contract 6 subcontractors outside of anything that the
7 document. | want you to take alook at Exhibit 12 7 architect isdoing? Do you have any knowledge
8 from the exhibits from yesterday. Page 22 of 133. 8 about that?
9 Number 4, 12.2. The following documents comprise 9 A. Repeat the question.
10 the agreement, AIA document E202, building 10 MR. HILDEBRAND: Can you repeat the
11 information modeling protocol if completed or the 11 question, Terri?
12 following. The E202 was never completed to your 12 (The record was read back by the court
13  knowledge, agreed? 13 reporter.)
14 A. Agreed. 14 THE WITNESS: Asl stated earlier, |
15 Q. And there's nothing set out in this 15 did not participate in the BIM calls, but there
16 contract that said something elseis going to 16 were biweekly or monthly BIM callsthat Balfour,
17 require Balfour to provide BIM, agreed? 17 thearchitect, the subcontractors and Jim Clement
18 A. Agreed. 18 participated in.
19 Q. Okay. So there were some pre-contract 19 (EXHIBIT 36, E-mail dated 11/2/16 to
20 discussions about what Balfour could provide, but 20 Brian Rinehart from James Clements, with
21 that was not included in the contract, agreed? 21 attachment, was marked for identification.)
22 A. That was not in the contract. 22 BY MR.HILDEBRAND:
23 Q. Right. And anything that -- any 23 Q. I just handed you an e-mail from Jim
24 comments or agreements that were orally made at a 24 Clements, who's your man, right?
25 mesting that were not included in the contract are 25 A. Yes
Page 325 Page 327
1 not part of the contract, are they, Miss Brown? 1 Q. To Brian Rinehart with the interior
2 A. They'renot part of the contract. 2 designer, correct?
3 Q. Right. It would be -- it would have 3 A. Yes
4 heenvery simpleif Jim Clements or Bafour -- or 4 Q. And Karen Jenkins with theinterior
5 Library Associates wanted to include BIM by putting 5 designer, correct?
6 that in Balfour's contract, agreed? 6 A. Yes.
7 A. Asl testified earlier, | do believe 7 Q. Andyourself?
8 that Balfour did require their sub to perform the 8 A. Yes
9 BIM. 9 Q. Andit'sdated -- the subject is sixth
10 Q. And, in fact, the architect it appears 10 floor delay, November 2, 2016. And Jim Clements
11 made aproposa to Library Associatesto provide 11 says: Brian, thanksfor taking my call this
12 BIM aspart of itswork. And we saw from the 12 morning. Per our discussion when you havetime,
13 contract yesterday that BIM was not required, 13 pleasereview the attached spreadsheet from BBC
14 agreed? 14 identifying RFI issues resulting in the sixth floor
15 A. It wasnot included in the contract. 15 deay. I've added a column, who is responsible.
16 Q. Sothat's on the owner and that's on 16 Based upon my review of BBC RFI's, it is my current
17 BBC,isn'tit? If you al wanted it, you should 17 submission that most are pure building coordination
18 haverequiredit; if you didn't want it, then don't 18 issues and the owner-related changes were not fully
19 requireit, correct? 19 coordinated by WLA or as aresult of existing
20 A. | want to go back to the last page on 20 coordination issuesin the building resulted in
21 Exhibit 32 where Tim Spano wrote BBC hasgone above | 21 RFI's and coordination issues.
22 contracted requirement of BIM coordinating. So 22 And he has attached to this alisting
23 maybeit wasn't in that first contract, but at some 23 from Jm Clements. On the left-hand side -- do you
24 point in time there was a contract requirement of 24 seeon the next page at the top, who is
25 BBCasoutlined in thise-mail for BIM 25 responsible? Do you seethat line, Miss Brown?
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1 next question, if it was not, do you know why not? 1 have prohibited the owner from paying Balfour what
2 A. | believethat Balfour Beatty did not 2 it felt was appropriate, the 72,000, and given the
3 agreewith the result from the architect and they 3 extension without requiring arelease, it can till
4 demanded mediation. And we went to the mediation 4 pay the amount that's not in dispute and leave the
5 and could not cometo any terms, so I'm not sure 5 unresolved part to be addressed later, can't it?
6 that once they demanded the mediation if the 6 A. It was Balfour Beatty who was disputing
7 architects-- it'smy opinion that if Balfour 7 the amount of the architect's award, so we would
8 Beatty would have accepted the architect's review 8 have given them 20 days and we would have paid the
9 of the claim of the 20 days and the additional 9 72,000 dollars and we would have called that full
10 amount of 72,454, they would have requested a 10 settlement. In my opinion, Balfour Beatty probably
11 change order for that amount. And | see no reason 11 wouldn't accept that as afull settlement, but
12 why the owner would not have given them the change 12 that'stheir decision.
13 order or the contract time because that's what the 13 Q. Okay. Well, you understand, though,
14 architects had reviewed and awarded in that case. 14 that the owner hastheright to only pay -- if
15 Q. Okay. Well, if achange order is done, 15 theresaclaim for -- just like with the
16 that's a mutual agreement that Balfour Beatty 16 retainage, if Balfour Beatty sayswe want 5 percent
17 agrees -- would have agreed with the 72,000 17 and you say we're only going to pay 10, then you
18 ddllars, right? 18 pay the pay app that you feel is not disputed and
19 A. Correct. 19 thenthe 5 percent remainsto be determined at a
20 Q. Onceyou have a change order, then you 20 future date?
21 can't come back and say later, well, you know, | -- 21 MR. BUNDY: Object to the form of the
22 | want to renegotiate what was in that change 22 question.
23 order, it's over and done with, that issue's 23 THE WITNESS: No, | believe that's --
24 settled, right? 24 contractualy it says 10 percent for the retainage
25 A. Correct. 25 inthat instance. ThisisBafour Beatty
Page 337 Page 339
1 Q. Okay. My question to you, though, is 1 specificaly not accepting what the architect award
2 if thearchitect said, look, we think that Balfour 2 wasonthat clam. They disputed that. They
3 should be paid 72,000, Balfour said that's not 3 wanted to go to mediation. We went to mediation.
4 acceptable, we think we're owed more, then the 4 |t wasnot settled.
5 72,000 dollarsis undisputed, isn't it? 5 BY MR. HILDEBRAND:
6 A. | don't believe Balfour Beatty would 6 Q. Okay. The architect said we think that
7 think that the 72,000 was undisputed. They'rethe 7 Balfour Beatty is owed 72,000 dollars. Balfour
8 oneswho would not accept the 72,000 for the 20 8 Beatty sayswe think we're owed more. But that
9 days. 9 partisundisputed, the 72,000 dollars, isn't it?
10 Q. Right, infull settlement of the claim, 10 A. From the architect's point of view, but
11 but the architect says we think it's only 72,000 11 not from Balfour Beatty's point of view.
12 dollars, Balfour says, no, we think it's more, but 12 Q. Right. MissBrown, whois-- haveyou
13 why would the owner pay the part that was 13 ever heard of Grady Query?
14 undisputed, the 72,000, and say, okay -- 14 A. Yes
15 A. Bafour -- 15 Q. Whoishe?
16 Q. -- we'regoing to pay -- let me finish. 16 A. Heworksfor one of the scheduling
17 We'regoing to pay the 72,000 dollars and, Balfour, | 17 consultants.
18 if you think it's more, then you can pursue that 18 Q. Allright. So how did he get involved
19 later. 19 with this project?
20 A. No, | believe the only way we would 20 A. After many attempts of requesting
21 have paid the 72,000 and given them the additional | 21 schedules from Balfour Beatty and not receiving
22 timewasto say that that was afinal settlement, 22 those schedulesin any type of timely manner, we
23 asthat wasthe architect's award to them on that 23 were very concerned on the schedule. Jim Clement
24 claim. 24 went out and found | believe Mr. Query to -- so
25 Q. Okay. WEéll, nothing prohibits or would 25 that Library Associates would have athird-party
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1 approximation of what those sums are sitting here 1 the-- assuming that the final contract amount is
2 today? | know you said it was over 2 million. You | 2 65 million dollars -- and | can take sometimeto
3 don't remember if it's2.3 or 2.5? It'slessthan 3 provethispoint sinceit'sin afiling from your
4 3 but morethan 2? 4 attorney.
5 A. 1don't know what remainsin that 5 A. Sure. Or if you have Pay App Number 44
6 account. ThisisMet Life'saccount. 1'd be more 6 and 45, | can go through that.
7 than happy, as Brent said, to call Met Life up and 7 Q. Exhibit 27 is Pay App 45.
8 get the exact balance in the account. 8 A. Exhibit 27?
9 Q. Okay. Well, so whatever that account 9 Q. | think aquicker way to do this
10 balance was, if thefinal -- if the contract 10 probably --
11 balance with retainage to Balfour as of Pay 11 A. Itwould be-- herewego. Aswe
12 Application 45 was approximately 6 million dollars,| 12 talked about yesterday, those two figures, the
13 let'ssay, if the balance in the construction loan 13 256,000 in Pay App 45, | would not have been
14 wassay 2 million dollars, where would the 14 required to fund the lending account at that point
15 remainder come from? 15 intime because that pay app had not been approved.
16 A. Weéll, aswe spoke about earlier, Pay 16 I'm not sure what Pay App 44 was as far as change
17 Apps 44 and 45 were not approved by the architect. | 17  orders.
18 | believe when we looked at one of the pay apps 18 Q. Let'sassume that the Figure 3 contract
19 yesterday, there were certain change ordersin44. |19 sum today, $65,238,466.99, let's assume that's the
20 And| don't recall seeing 45, so | don't recall the 20 contract amount.
21 change ordersthat Balfour Beatty submitted for 45. | 21 A. Yes. And the net change by the change
22 Now, as also we talked earlier that | 22 orderswas5,893,719. That included these change
23 would put in the fundsiif there was an approved pay | 23 orders and previous change orders on 44 that |
24 app by the architect that included change orders 24 don't have herein front of me.
25 that were over and above the contract with Balfour | 25 Q. Okay. That'sfine.
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1 Beatty, then | would put those fundsin first and 1 A. Okay.
2 then Met Life would disburse those funds. 2 Q. Mysimplequestionis: Let'sassume
3 So if there is any change order funds 3 that there's 2 million dollars remaining in the Met
4 included in 44 and 45, | would have not put those 4 Lifeaccount. Under these figures, approximately 3
5 fundsin the hotel because the architect -- or in 5 and ahalf million dollars would remain to be paid
6 thelender's account because the architect has not 6 to fully pay the contract amount, agreed?
7 certified to the bank that those have been 7 A. Agreed. But asl said, that | had put
8 approved. 8 in those change orders as required by the lender
9 Q. My simplequestionis: Let's assume 9 every timethat they incurred in the contract, yes.
10 that there's 2 million dollars remaining in the 10 Q. Okay. But regardless of what you've
11 construction loan account that Met Life has and 11 put in, the only amount that would remain in the
12 let'sassume for the sake of argument that the 12 Met Life account in my hypothetical would be 2
13 contract amount had increased from approximately 60 13 million dollars, so there would still be a deficit,
14 million dollars to approximately 65 million 14 right, that Library Associates would have to fund
15 dollars. There'saapproximately 5 and a half 15 to makethe fina payment, agreed?
16 million dollar increase. In my hypothetical there 16 A. That'scorrect.
17 would be a3 and ahalf million dollar deficit. 17 Q. Okay. My questionis-- and in my
18 Where would that money come from? 18 hypothetical it would be 3 and a half million
19 A. |f those pay apps were approved by the 19 dollars?
20 architect, then we would be required as we did with 20 A. Approximately.
21 the other pay appsto put the cash into the Met 21 Q. Okay. Did Library Associates have
22 Lifeaccount for those change orders and then there 22 thosefundsinits account in December of 20187
23 would be sufficient fundsin that account to cover 23 A. |dontthink it really matters where
24 the payment that's due. 24 Library Associates get those funds at, it's just
25 Q. Okay. My question, though, is; Was 25 required by the bank to have those fundsin the
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1 bank when the pay app is approved. 1 atripandfall. | represented the landlord.
2 Q. Okay. My question, though, is: Did 2 Q. Allright. What's the next one?
3 theLibrary Associates account have that 3 and a 3 A. Thenext oneis-- was apersonal
4 half million dollarsin its account in December of 4 injury where | was hit by adrunk driver on a
5 20187 5 Saturday afternoon.
6 A. Again, it's Met Life's account we're 6 Q. What's the next one?
7 talking about, correct? 7 A. And| sustained injuries. And then the
8 Q. Wédll -- the only payments -- so even if 8 third one was the litigation with the Welbro
9 you had to pay your equity, you would pay it to Met| 9 contractor on the Embassy Suitesin Savannah that
10 Lifefirst and then redistribute? 10 we have spoken about.
11 A. That'scorrect. 11 Q. Who was the architect on that project?
12 Q. Okay. Did Library Associates have a 12 A. Buck Lindsay.
13 bank account? 13 Q. Who wasyour attorney?
14 A. Library Associates has abank account, 14 A. Hunter Maclean in Savannah.
15 yes. 15 Q. Who specifically?
16 Q. Right. What was the balance of that 16 A. ChrisPhillips.
17 bank account as of December 2018? 17 Q. And who represented Welbro?
18 A. | don't recal. 18 A. They areout of Orlando. | don't
19 Q. Approximately. Givemean 19 recall their law firm in Orlando.
20 approximation. 20 Q. Andthat wasfiled in Georgia?
21 A. 1don't recal. 21 A. Yes
22 Q. Wasit lessthan amillion dollars? 22 Q. Andwasit -- soit would have been in
23 A. | don'trecall. 23 whatever -- it wasin State Court?
24 Q. Wasit 3and ahalf million dollars? 24 A. No. We actually settled it through
25 A. | don't recall. 25 mediation.
Page 568 Page 570
1 Q. You have no recollection? 1 Q. No, the case wasfiled -- when you were
2 A. |don'trecal. 2 deposed, the case was in State Court, not Federal
3 Q. Doyouthink it was sufficient to 3 Court?
4 pay -- if Library Associates agreed that it was 4 A. Correct.
5 going to pay the full contract amount, was there 5 Q. Soitwould have been filed in the
6 sufficient fundsin the Library Associates account 6 county where Savannah is?
7 to pay the full contract amount along with what was| 7 A. Correct.
8 inthe Met Life account? 8 Q. Okay. Let'sturn, please, to Exhibit
9 A. | don'trecal. 9 28
10 Q. If there weren't fundsin the Library 10 A. 287
11 Associates account, where would they have come | 11 Q. Yes, maam. We got about halfway
12 from? 12 yesterday and then stopped, so | can ask you a
13 A. Other accountsthat Michael Bennett may |13 general question or we can go through these
14 have. 14 individually. And my simple questionis-- one
15 Q. Okay. Wasthereliquidity -- 15 genera questionis. Do you have any dispute -- do
16 sufficient liquidity to have funded 3 and a half 16 you know of any dispute sitting here today asto
17 million dollars? 17 whether any of the work and materials that are
18 A. Yes. 18 reflected in these RCO'swere, in fact, used for
19 Q. Okay. Haveyou ever been deposed 19 the construction of the project?
20 before? 20 A. | cannot confirm or deny. We can go
21 A. Yes 21 through each one. But where the descriptionis
22 Q. How many times? 22 supplemental instruction, I'm not -- don't have
23 A. | believe thisis my fourth time. 23 that supplemental instruction in front of me. When
24 Q. What were the other matters? 24 it saysit'samodification change, | can't
25 A. Thefirst was back in the'90s. It was 25 gpecifically say that that changeisin the hotel.
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1 KI MBERLY BENNETT BROM 1 A No. @]
2 being first duly sworn, testified as fol | ows: 2 Q@  You were deposed in this natter several O
3 EXAM NATI ON 3 nonths ago. Do you recall that? 5
4 BY MR H LDEBRAND. 4 A | do [
5 Q M. Brown, we net before. [|'mTom 5 Q Vés the testinony that you gave in your [N
6 Hldebrand. | represent Bal four Beatty 6 prior deposition truthful and accurate? o
7 Gonstruction, LLC in this matter. 7 A Truthful and accurate at the tine that | %
8 The sanme instructions that | had given 8 gave ny deposition as | can recall, yes. 5
9 you before and just sone general guidelines to try 9 Q WII, is there anything inaccurate, E
10 to make the deposition go more snoothly, if you 10 sitting here today, or untruthful that you waent to |
11 want to take a break, just let me know, and 1"l be |11 retract fromyour prior deposition?
12 glad to do that. 12 A |1 didnot read ny prior deposition prior
13 If you'd like for me to repeat ny 13 to this deposition, but not to ny know edge.
14 questions or rephrase them please just let ne 14 Q Soto your recollection sitting here
15  know, and I'Il be happy to do that. 15 today, there is nothing in your prior deposition
16 Please let nme finish ny question before 16 that you believe needs to be changed, correct?
17 you start your answer, and |'Il |ikew se 17 A Not that | can recall, correct.
18 reciprocate, okay. 18 Q Is there anything in your prior
19 A kay. 19 deposition -- you're testifying as -- I'msorry. |
20 Q Are you feeling vell today? 20 can't remenber. Wat is your position with the
21 A Feeling fine. 21  conpany?
22 Q@  Are you under the influence of any 22 A Wth Library Associ ates?
23 nedications or any other substances that m ght 23 Q@  kay, Library Associates.
24 affect either your ability to understand ny 24 A I'man authorized agent, and |I'mthe
25 questions or to respond to then? 25 secretary of Library Associates Managenent, Inc.,
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Page 196 Page 197
1 LLC which is the managi ng nenber for Library 1 copy that has ny cover letter onit.
2 Associ ates. 2 (Exhibit 22, Ms. Brown's \Mrking
3 Q  You were noticed previously just as Kim 3 Copy of Balfour's Qoss-Notice of the
4 Brown, not as a 30(b)(6) representative of Library 4 30(b) (6) Deposition of Library Associates
5 Associates. Does that make any distinction to you? | 5 with Gover Letter, was marked for
6 In other words, woul d your testinony previously 6 identification.)
7 have been any different if you had been told, okay, | 7 BY MR H LDEBRAND.
8 you're not testifying based on your -- sinply as 8 Q@ And can you tell ne what -- there are
9 what you recall, but as the representative of 9 pink tabs beside a nunber of the topics on
10 Library Associates? 10 Exhibit 22. Can you tell ne what those are,
11 A | don't believe so. | did not prepare 11 please?
12 for ny deposition, for ny personal deposition. | 12 A Yes. Those are just the pink tabs with
13 have spent time preparing for this deposition. So |13 ny handwitten notice for the itens in the 30(b)(6)
14  rmaybe sorme itens that | didn't recall at the tine 14 notice.
15 of ny personal deposition | may have nore 15 Q@ Sothose are just kind of your reninders
16 information on nowthat | have prepared as the 16 or sonme of your observations about what appropriate
17 30(b)(6) for Library Associates. 17  responses woul d be for Library Associates to those
18 (Exhibit 21, Balfour's O oss-Notice |18 topics?
19 of the 30(b)(6) Deposition of Library 19 A Correct.
20 Associ ates, was narked for 20 MR H LDEBRAND: Court Reporter,
21 identification.) 21 we've narked that as an exhibit, but probably the
22 BY MR H LDEBRAND: 22 best way to nake a copy -- | don't knowif the
23 Q \¢ have premarked as Exhibit 21 Balfour's |23 whol e page can be copied, but naybe what you woul d
24 30(b)(6) deposition notice, and that's just a clean |24 need to dois to put the pink exhibits on a
25 copy of it, and then let's mark as 22 your working |25 separate piece of paper at the end and then nake
Page 198 Page 199
1 several copies that way. 1 to ItemNunber 4, correct?
2 BY MR H LDEBRAND: 2 A Yes.
3 Q@ | think this may go a little nore quickly | 3 Q How about what testinony or opinions do
4 than you mght have anticipated because | think a 4 you have as the 30(b)(6) representative on Item
5 lot of the substance was covered in the thorough 5 MNunber 5, which are delays and inpacts and critical
6 questioning yesterday, but let's work if we can 6 path inpacts that are attributable to the owner?
7 through sone of these topics. 7 Wuld it be the sane response?
8 On Topi ¢ Nunber 4, del ays cl ai ned by 8 A Yes, that woul d be the sane response.
9 Library to have been caused by Library -- I'm 9 Q  How about Item Nunber 6, any del ays,
10 sorry, to have been caused by Balfour to the 10 including specific project schedule activities,
11  project, including each specific schedule activity |11 length of delays, and/or inpacts to the critical
12 that Library asserts Bal four del ayed, the length of |12 path, any response relative to that would be the
13 the delay, and what inpact the delay had on the 13 sane response that you gave ne to Nunber 4, that
14  project's critical path, what is your testinony 14 that's Balfour's responsibility. |Is that correct?
15 relative to that? 15 A That's correct, with the addition of I
16 A M testinony is that Balfour Beatty, as 16 believe it was marked in Exhibit 7 yesterday, the
17 the construction manager, was responsible for the 17 daily reports fromBalfour. There were certain
18 scheduling and the critical path analysis, and they | 18 innumerous itens showi ng del ays by certain
19 would be the ones who woul d answer that question. 19 subcontractors that Balfour had | abeled in their
20 And | believe that in the contract under -- bear 20 daily reports.
21 with ne just one second. 21 Q@ WiII, we can go through those, but do
22 Q  Take your tine. 22 those -- do you have an opinion -- those are sone
23 A And that is evident in the A201 23 issues on the project and sone del ays that night --
24  Section 10 point -- excuse ne, 3.10.4.7. 24 you can have a delay that could only last an hour,
25 Q@ Andthat's a full and conpl ete response 25 or you could have a delay that mght |ast a nonth.
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1 Do you have -- going through those itens on that 1 duration claimed by Library to have been caused by
2 report, do you have testimony on behal f of Library | 2 Balfour. Sane response?
3 Associates as to what the length of the del ays were | 3 A Yes.
4 that are itemzed on that exhibit? 4 Q@  NMNunber 9, increases to the project
5 A No, | do not. 5 duration alleged to have been caused by Library's
6 Q@ And do you have any testinmony that any of | 6 direct contractors, agents, consultants, design and
7 those del ays actually inpacted the critical path? 7 engineering professionals. Sane answer?
8 A Because we have not received the critical | 8 A Yes.
9 path analysis fromBal four Beatty to allowus to 9 Q  Nunber 10, increases to the project
10 reviewthat to determne if any of those del ays 10 duration alleged to have been caused by each
11 woul d have inpacted the critical path, | have no 11 subcontractor of Balfour, including each specific
12 information at this tinme on that. 12 project schedule activity, the length of the
13 Q Actually, Nunber 5 was del ays caused by 13  duration, and its inpact on the critical path.
14 any of the owner's direct contractors, agents, 14 Sane response?
15 consultants, representatives, design and 15 A Yes.
16  engineering professionals. So, again, sane 16 Q  And then Nunber 11, sane question, any
17  response? 17 increases to the project duration caused by Library
18 A Yes. 18 directly. Sane response?
19 Q@ And then six actually is any del ays 19 A Yes.
20 caused by Library itself. Sane response? 20 Q  So junping down to Nunber 13, the
21 A | believe sixis -- 21 critical path of the project schedul e, same
22 Q I'msorry. Subcontractor -- seven is 22 response?
23 Library. So sane response as to Nunber 7? 23 A Yes. And in addition, the responsibility
24 A Yes. 24 of Balfour as the construction nanager under
25 Q@ MNunber 8 is increases to the project 25 Section 3.10.4.2 where the schedul e shall be a
Page 202 Page 203
1 critical path nethod and that they were the ones 1 A 12/18/18. That was a note from Buck
2 who were responsible for that. 2 Lindsay to Dave Sinonton, and it had copi ed nysel f,
3 Q@ Andthat's in the 201? 3 JimQdenents, and Jen Faul ki nberry where
4 A That's in the 201. 4 M. Lindsay had visited the building and gave
5 Q@  NMNunber 17, the reasons Library has not 5 noticeto M. Snonton of Balfour Beatty of the
6 nade paynent on the Applications for Paynment 43, 6 deficiencies that he had found at the tine of his
7 44, and 45, | think that was covered yesterday. Is | 7 walk-through.
8 that correct? 8 Q  The punch list deficiencies?
9 A That's correct. 9 A In addition sone -- the punch |ist
10 Q Is there anything el se you need to tell 10 deficiencies and the fact that the contractor had
11 me or we need to discuss on that? 11 not provided a punch list at that point. It says:
12 A No, | don't believe so. 12 It also has been reported in the last few days that
13 Q Defective or inconplete work relating to |13 the fire marshal provided a list of 13 itens that
14 the project, is there anything that was not 14 had not been addressed. The owner and architect
15 discussed yesterday or any itens that were not 15 have requested a copy of the list fromthe
16 articul ated? 16  contractor; however, it has not yet been provided.
17 A N 17 Q Arethere any notifications that preexist
18 Q@ NMNunber 22, any witten notifications 18 that one?
19 given to Balfour identifying alleged defects or 19 A There was a notice that M. Lindsay had
20 deficiencies in the work, is there anything that 20 sent prior to his visit on 12/18. It was on
21 has not been previously identified? 21 12/11/18.
22 A They were notices | believe from Buck 22 Q Ay prior to that?
23 Lindsay. |'mnot sure if we reviewed that 23 A There was notices fromM. Odements to
24 yesterday. | believe it was a notice on 12/18. 24 Pat Dean in Cctober 3rd, 2018. There was a letter
25 Q  12/18 of what? 25 fromM. denents, ctober the 26th of 2018 to
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Page 204 Page 205
1 M. Snonton. There was another notice of 1 conpletion.
2 MNovenber 4th of 2018 fromM. denents to 2 A The liquidated damage clause is -- as
3 M. Snonton. 3 M. OConnor testified, is self-executing, and
4 Q Isthat it? 4 there was no need to make a witten claim
5 A That's all that | can recall. 5 Q Wregoing totalk about that injust a
6 Q@ Is that -- what is that notebook? 6 nonent, though.
7 A This was the book that was | abel ed 7 A kay.
8 Exhibit 8 yesterday. 8 Q | think we addressed this in the prior
9 MR HLDEBRAND |'d like to get a 9 deposition, and | believe that the first notice of
10 copy of this in kind of a notebook formlike this. |10 a witten claimto Balfour was Buck Lindsay's
11 Is that something that you would do, or would I 11 letter to Balfour in January of 2019 where he said,
12 need to make arrangements with M. Brown? 12 "W're looking at your |atest pay application, and
13 BY MR H LDEBRAND. 13 we're going to note that there are deductions for
14 Q So Exhibit Nunber 8 is the conpilation of |14 |iquidated danages." Do you recall that?
15 docurents that you did that were in response to the |15 A Yes.
16 topics that Balfour had wanted to question you 16 Q Isthere-- 1 think we tal ked about that
17 about for the 30(b)(6) deposition, correct? 17 last time. Do you have -- is there any testinony
18 A Correct. 18 contrary that there was a prior notice?
19 Q Let's goto-- sowe' ve answered 19 A No.
20  MNunber 22, correct? 20 Q So the answer to Nunber 23 -- do you know
21 A Yes. 21 what exhibit that is? | think | can probably pull
22 Q 23, thefirst witten notice given to 22 it. That was marked as Exhibit 25 to your
23 Balfour where Library nade or stated it 23  deposition. It was an enmail fromBuck Lindsay to
24 specifically intended to make a clai magai nst 24 David Snonton dated February 11, 2019, that sets
25 Balfour for danages related to a delay in 25 out the deducts. Is there any prior notice from
Page 206 Page 207
1 Balfour prior to that date of Library's intention 1 believe we discussed this at sone |ength at your
2 to assert liquidated damages or del ay damages to 2 prior deposition. Library Associates was aware and
3 Balfour? 3 has been aware of the |iquidated danages provision
4 A There was no prior notice fromBalfour. 4 inthe contract since the time it was executed,
5 As | think you just asked your question, there was 5 correct?
6 no prior notice to Balfour fromBuck Lindsay. 6 A Correct.
7 Q O fromlLibrary? 7 Q And that was negotiated between Library
8 A QO fromlLibrary. 8 and Balfour, correct?
9 Q@ And | think we answered this one 9 A Correct.
10 previously as well, Nunber 24, the first oral 10 Q@ And reading that termin the |iquidated
11 notice. There were no oral notices given prior to |11 damages provision, it's clear that it is invoked or
12 the witten notice that we just talked about dated |12 potentially invoked as of the time that the
13 February 11, 2019, fromBuck Lindsay to Bal four, 13 original contract date, as extended by any
14 correct? 14 scheduling orders -- I"'msorry, by any change
15 A Correct. 15 orders -- that that establishes the date of
16 Q@ O Nunber 25, the legal basis for 16  substantial conpletion under the contract, and if
17 Library's clained entitlement to |iquidated 17 that date is extended or passed, then the
18 damages. And | think LDs, liquidated damages, are |18 |iquidated damages provision potentially comes into
19 set forth in Paragraph 2.3.1.3 of the AA133. Is |19 play, correct?
20 that correct? 20 A Correct.
21 A That's correct. 21 Q So fromny review of the docunents, it
22 Q MNow you've alluded to -- so let's | ook 22 looks like the -- when you | ook at the notice to
23 at that provision. 23 proceed, that the planned schedul e date of 28
24 Before we | ook at that provision 24 nonths, the substantial conpletion was to have been
25 specifically, let nme ask you this. And again, | 25 done by July 30, 2017, there was one official
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1 20-day extension that was given, which would extend | 1 exceeds the authorized contract tine.
2 that date to August 19, 2017, so as of that date, 2 So it says the contractor shall pay to
3 you were aware that Library Associates had the 3 owner, sois it your position that as of Day 1 of
4 right under the contract, if it wished to, to 4 the contract conpletion date, that Bal four shoul d
5 assert |iquidated danages agai nst Bal four, correct? | 5 have cone to Library Associates and sai d, okay,
6 A Correct. 6 Library Associates, we're past the date, we're
7 Q@ Andit's your testinony that Library 7 going to pay you $9,000 or $9,500, whichever one
8 Associates intentionally did not assert |iquidated 8 you want to use, as of today, and for every day
9 danages agai nst Bal four because it did not think 9 after that, Library Associates shoul d have paid --
10 that it was contractually required to, correct? 10 been paid by Balfour for each day of del ay?
11 A\ weren't contractually required to 11 A It doesn't state that the contractor had
12 notice themthat we were going to assess liquidated |12 to start making payments on the first date that
13 damages. 13 they were delayed, it just states that they shall
14 Q Rght. 14  pay to the owners |iquidated danages. It doesn't
15 A Yes. 15 give atine period on when those paynents are to be
16 Q Solet's look at the |anguage of the 16 nade.
17 contract in A133 2.3.1.3. In the event that the 17 Q Wll, did you understand that Bal four --
18 nmanager does not achi eve substantial conpletion of |18 did you expect Balfour to make paynents to Library
19 the work within the contract time, including 19 Associates for each day that the substantial
20 approved extensions -- and here's the part that | 20 conpletion exceeded the contract date voluntarily
21 want to ask you about -- the contractor shall pay 21 and just say, okay, Library Associates, we're just
22 to owner as liquidated damages, and not as a 22 going to pay you this $9,000 for every day, we're
23 penalty, the sumof $9,500, and then it says, 23 going to start doing it, or did you expect that
24 paren, $9,000 per day, for each day of actual time |24 Library Associates was going to have to say to
25 of performance to achi eve substantial conpletion 25 Balfour, look, Balfour, you did not conplete this
Page 210 Page 211
1 project within the contract conpletion date, and 1 architect in the final payment application for that
2 therefore, you owe us X nunber of dollars as 2 project.
3 liquidated damages? Wich one did you expect to 3 Q WII, the architect discussed it with
4 happen? 4 you, though, didn't they?
5 A | believe in typical projects that the 5 A | don't recall specific discussions, but
6 contractor is not going to cone to the owner and 6 in general, yes.
7 say here's a check for $9,000 every day. | guess 7 Q@ Rght. The architect is the ower's
8 it's probably industry standard that those 8 agent in that respect to make a determnation of
9 liquidated damages are typically assessed at the 9 whether they thought |iquidated danages shoul d be
10 end of the job when the substantial conpletion date |10 applied or not?
11 is net. 11 A | believe the architect in the contract
12 Q@ Rght. It'sjust -- infact, you' ve been |12 is the one who nakes that final deternination, but
13 through this before. You had a liquidated damages |13 |'msure there was discussions, yes.
14 claimagainst a contractor on a project before this |14 Q Sothesinple point is that Library
15 one, just before it, correct? 15 Associates knew that Bal four wasn't going to
16 A CQorrect. 16 voluntarily pay |iquidated danages. Balfour was
17 Q Roght. And what happened on that was 17 going to have to be -- a claimwas going to have to
18 that the contractor said here's ny payment 18 be made against Bal four by Library where Library
19 application, pay me this, and the owner, which was |19 says, look, Balfour, we are going to assess, and we
20 a subsidiary of Bennett Hospitality, said we're not |20 want you to pay |iquidated danages, right?
21 going to pay you that because you exceeded the 21 MR MDONALD:  (hject to the form
22 conpletion date, and we're going to assess 22 THE WTNESS:  Yes. | don't believe
23 liquidated danmages and withhold that anount, 23 we're going to nake a claim The |iquidated
24 correct? 24 damages is not aclaim it's an assessnent, and the
25 A Actually, that was assessed by the 25 architect is -- assessed those in the February 11th

80TTO0TdO6TOCH#ASYD - SYITd NOWINOD - NOLSTTIVHO - INd 759 ¢T AN €20¢ - d3TId ATTVIINOH LO3 1T

REPORTING
1S TR
[T}

934 Glenwood Ave SE, Suite 250
Atlanta, GA 3031%

Pages 208..211

JI 855.478.7376



South Carolina v Library Associates Kimberly Brown 04/29/2021
Page 212 Page 213
1 letter prior to -- 1 Let's turn to A201, if we can, Ms. Brown.
2 BY MR H LDEBRAND. 2 A Ckay.
3 Q@ WII, is the architect the one who 3 Q AdI'dlike for youto turnto
4 deternmnes whether it's a claimor not and whet her 4 Section 4.3, please. Do you see that?
5 they shoul d be assessed? 5 A Yes.
6 A Again, | don't believe |iquidated damages | 6 Q Andthat's captioned Aains and D sputes,
7 areaclaim | believe the architect needs to 7 correct?
8 reviewthe contract and assess any damages to the 8 A Yes.
9 contractor per the terns of the contract, and | 9 Q And 4.3.1definition, aclaimis a demand
10 believe that's what the architect did in the -- 10 or assertion by one of the parties. And Library
11 when he determned the date of the substantial 11  Associates woul d be one of the parties, correct?
12 conpletionin his letter on February the 11th. 12 A Library Associates is a party to the
13 Q@ Dd you ever discuss with the architect, |13 contract, yes.
14 prior to the first witten notice that we've 14 Q Rght. Soaclaimis a demand or
15 identified in February of 2019, Iook, architect, 15 assertion by one of the parties seeking, as a
16  liquidated damages have begun to accrue as of 16 matter of right, adjustment, or interpretation of
17 August 19, 2017, and can you tell us whether you 17 the contract terns, payment of noney.
18 think that that's a claimor not and whether we 18 So if you look at the liquidated danages
19 need to assess those and make a claimfor 19 provision that we just talked about, it says in the
20 liquidated damages? D d you have any such 20 event that substantial conpletion is exceeded, the
21 discussions with the architect? 21 contractor shall pay to the owner noney, and we've
22 A N 22 talked about that Library Associates knew that it
23 Q It says under 2.3.1.3 of the AIA 133 the |23 was going to have to nake a -- whatever you want to
24 contractor shall pay to owner those |iquidated 24 call it if youdon't want tocall it aclaim it's
25 danmages. 25 going to have to make a demand to Balfour to pay
Page 214 Page 215
1 liquidated damages for the paynent of noney, 1 assessed those damages. | don't believe that the
2 correct? 2 owner has to nake a denmand for the -- the architect
3 A | believe this sentence and definition 3 assessed the LDs.
4 says: Aclaimis a demand or assertion by one of 4 Q@ You're not -- certainly, you re not
5 the parties seeking, as a natter of right, 5 claimng that -- okay. So is Library Associates
6 adjustnent or interpretation of contract terns. 6 asserting a claimagainst Balfour inthis
7 The interpretation of contract terns, paynent of 7 litigation for |iquidated danages?
8 noney, extension, or tine or other relief wth 8 MR MDONALD: (hject to the form
9 respect to the terns of the contract. 9 BY MR H LDEBRAND
10 The terns of the contract in the A133 and | 10 Q Yes or no? Is it asserting aclaimin
11 the section that we were just referring to, | 11 this lawsuit for |iquidated danages agai nst
12 Dbelieve it was the 2.3.1.3 -- and | believe 12 Balfour?
13 M. OConnor testified as our expert that says 13 MR MDONALD  Same obj ection.
14 that, again, the 2.3.1.3is not aclaim and so 14 THE WTNESS: It's aclaimin the
15 that's with respect to the terns of the contract. 15 lawsuit, but it is not aclaimas -- that we had to
16 So this contract does not state that you have to 16 nake per the terns of the contract. \¢'re having
17 make a claimfor |iquidated damages. 17 to nmake that clai mbecause -- we were having to --
18 Q Let's break this down. The AIA 133 18 the architect assessed the |iquidated danages, and
19 |iquidated damages says the contractor shall pay to |19 if there wasn't a lien that was put on this
20 owner as |iquidated damages, and we've agreed that |20 project, then --
21 the owner needs to nake a demand of the contractor |21 BY MR H LDEBRAND
22 for liquidated damages. V' ve already tal ked about |22 Q W' re not talking about the liens, we're
23 that, correct? 23 talking about this claimfor |iquidated damages.
24 A No. | believeit's the architect who is |24 MR MDONALD She's entitled to
25 the arbiter of the contract, and the architect 25 finish her answer. P ease don't interrupt her.
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1 about it or what M. MDonald may think about it, 1 want to get specific, that claimis alittle C and
2 the sinple point is that he was responding to the 2 it'snot acapital C whichthe claim-- so |
3 consolidated claimfromBalfour, correct? 3 don't -- | believe that mght just be a word that
4 A | don't believe that that's what it says. | 4 he used. |f he was going to assert a clai munder
5 He was just getting his information -- he was 5 the contract, then the clai mwoul d have been
6 responding to the status of Applications 43, 44, 6 capitalized.
7 and 45. He just noted at the very last sentence 7 BY MR H LDEBRAND
8 that he has confirned that he had received the 8 Q Sothis letter, in your view is not
9 letter fromJanuary 25th, but | don't believe he 9 asserting aclain? This letter fromthe -- this
10 was witing this email in response to the letter of |10 email commnication to Bal four you' re now stating
11 January 25th, he was witing this email and 11  was not a clain?
12 responding regardi ng Payment 43, 44, and 45. 12 A It'saclaim but it's not a claimas
13 Q@ WII, what does the architect -- do you 13 it -- as the definitionin the contract with a
14  see -- in Paragraph 3 of Exhibit 25 to your 14 capital C So liquidated damages, even though he's
15 deposition, do you see, on the first page, 15 got that under his clains that, yes, these are
16  Paragraph 3? 16 clains, but the Iiquidated danages doesn't
17 A Yes. 17 necessarily nmean that he's stating that it is a
18 Q Were it says: The owner has specific 18 claimas defined under the contract, it is just
19 clains to be asserted related to tine and anount as |19 part of the contract under 2.3.1. 3.
20 the work conpletes as follows, and then Nunber D, 20 Q Soyourenaking aclaiminthis
21 liquidated damages, 530 days. 21 litigation you tal ked about, correct?
22 The termthat the architect used, as your |22 A CQorrect.
23 agent, was "clains," correct? 23 Q  Your architect uses the term"claint in
24 MR MDONALD  (hject to the form 24 its letter to Balfour, correct?
25 THE WTNESS:  Yes, but that -- if we |25 A He used that word, yes.
Page 222 Page 223
1 Q@ Rght. Andthenlet's turnto the 1 MR MDONALD:  (hject to the form
2 definition of clains and disputes under A201 4.3.1. | 2 THE WTNESS: W& are aski ng Judge
3 Aclaimis a denmand or assertion by one of the 3 Scarborough to award us |iquidated danmages.
4 parties seeking paynent of noney. 4 BY MR H LDEBRAND
5 Inthis lawsuit, M. Brown, are you 5 Q And you want Balfour to pay them
6 asking Balfour to pay Library Associates noney for 6 correct?
7 liquidated danages? 7 MR MXDONALD:  (bject to the form
8 MR MDONALD  (hject to the form 8 THE WTNESS: W're asking himto
9 THE WTNESS: The architect has 9 award us |iquidated danages.
10 assessed the liquidated damages, again, and as | 10  BY MR H LDEBRAND.
11 went on to say earlier, with respect to the terns 11 Q@ Rght. And you expect -- and as a result
12 of the contract. 12 of that award, you want Balfour to pay you those
13 BY MR H LDEBRAND. 13 liquidated damages in the formof noney, correct?
14 Q M sinple question, Ms. Brown, is inthis |14 MR MIDCNALD  Sane obj ection.
15 case, are you -- is Library Associates asking Judge |15 BY MR H LDEBRAND
16  Scarborough to award Library Associates agai nst 16 Q It's a sinple question.
17 Balfour payment of noney for |iquidated damages? 17 A O a deduction fromtheir contract on
18 MR MXDONALD:  (bject to the form 18 this case.
19 BY MR H LDEBRAND. 19 Q  But you expect to be -- what you want at
20 Q Are you or not? 20 the end of this thing is to be paid that anount.
21 A V¢ are asking Judge Scarborough to award |21 \Wether it's as a deduction or an affirmative or
22 us liquidated danages. 22 Balfour's stroking you a check, you want to be paid
23 Q@ And you want Balfour to pay |iquidated 23 for the liquidated danages, correct?
24 damages as a result of the claimthat has been nade | 24 A W want to be conpensated for the
25 before Judge Scarborough, correct? 25 liquidated danages.

80TTO0TdO6TOCH#ASYD - SYITd NOWINOD - NOLSTTIVHO - INd 759 ¢T AN €20¢ - d3TId ATTVIINOH LO3 1T

REPORTING
1S TR
[T}

934 Glenwood Ave SE, Suite 250
Atlanta, GA 30316 é 855.478.7376
-996

Pages 220..223



South Carolina v Library Associates Kimberly Brown 04/29/2021
Page 228 Page 229
1 that the judge had determned was not adnissible. 1 BY MR H LDEBRAND.
2 Q I don't think that he addressed the 2 Q  How about Nunber 36, the amount of noney
3 Paycheck Protection Program and | think it's 3 that was available for payment to Balfour in
4 relevant to your danmages, so you're not going to -- | 4 Library's banking account or other sinilar account
5 you refuse to testify about that point? 5 as of the date that Library contends substantial
6 A Yes. 6 conpletion was obtained, are you going to answer
7 MR H LDEBRAND: And are you goi ng 7 that?
8 to-- what is your instruction, Brent, as to 8 A Again, | believe that the judge
9 whether she -- what is your instruction to your 9 determned in that hearing that the financial
10 client whether she should testify and answer that 10 information was not adm ssible.
11 question or not? 11 Q Let's turn to Nunber 43, M. Brown.
12 MR MXDONALD: | don't have any 12 MR MDONALD:  |'msorry. Wat
13 instruction. She said that that's the basis of 13 nunber was that?
14 financial information, and you know as well as I 14 MR H LDEBRAND:  43.
15 do, | wasn't even at the hearing. So if you' ve got |15 BY MR H LDEBRAND.
16 tofile a mtion, you' ve got to file a notion. 16 Q This topic relates to Balfour's RO that
17 MR HLDEBRAND: Veéll, | think it's |17 have been identified in a volume with | think about
18 your obligation to file a motion or not. |If your 18 35 of them and | think it was Exhibit -- seens
19 witness -- 19 likeit's Exhibit 33. I'msorry. It was 38.
20 MR MXDONALD:  And | mnot 20 Introduced in your deposition was a list of a
21 instructing her not to answer. She's saying she's |21 conpilation of all the requested change orders, and
22 not going to answer it. I'mnot instructing her 22 there was sone discussion of those yesterday. Do
23 not to answer. And this is the basis of a hearing |23 you renenber that?
24 that | wasn't in attendance at, it was in canera, 24 A If you have Exhibit 38 that you'd like to
25 and so that's where we are. 25  show ne.
Page 230 Page 231
1 Q@ | don't have it. M question, that was a| 1 exact copy nade and send it over.
2 listing of all of the requested change orders from | 2 MR MDONALD:  Yeah. | can check
3 Balfour Beatty in this case? 3 it.
4 A | don't believe | sawa listing of 4 MR HLDEBRAND: Vé'Il cone back to
5 requested change orders yesterday. 5 that, then.
6 Q Let ne ask you this: O the list of 6 MR MXDONALD:  How about when you
7 requested change orders that Balfour has that were 7 get done with whatever el se you' re going to ask,
8 identified in Exhibit 33, have you nmade a 8 just let ne know, and we'll take a break, and I can
9 deternination of which ones of those are properly 9 seeif | canpull it.
10  owed and payable to Bal four? 10 MR H LDEBRAND: \¢'ve been going
11 A You need to show me Exhibit Nunber 33. 11 for about an hour. Wy don't we just take five
12 Q 38 12 now
13 A O 38 13 (A recess transpired.)
14 Q kay. I'Il get that and come back toit. |14 BY MR H LDEBRAND.
15 MR HLDEBRAND Do y'all have that |15 Q If youwould turn to ny exhibit and
16  here, Brent? 16 MNunber 29, please, Ms. Brown. The legal, factual
17 MR MXDONALD: 387 17 and contractual basis for the reasons that Library
18 MR HLDEBRAND: | think | nade a 18 has not made a claimagainst its prinary architect
19 copy for you. | knowthat | did. 19 inthis matter, Wnford Lindsay Architects, what is
20 MR MDONALD:  You made a copy for 20 Library's answer to that?
21 ne? 21 A | have no know edge on any reason that |
22 MR H LDEBRAND: Yeah. W& got a 22 would need to nake a clai magainst Wnford Li ndsay
23 request. | retained the original. It was not nade |23 at this tine.
24 an exhibit because it was so lengthy. But then 24 Q Soisit your position that Wnford
25 Kathy had contacted ne and said can y'all have an 25 Lindsay has done nothing wong that has caused or
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1 contributed to any of the del ays or damages that 1 view that Balfour was required to provide the
2 have been incurred by either Library or Balfour or 2 current schedule with each paynent application. |Is
3 any of the subcontractors? Is that your position? 3 that correct?
4 A | don't have any know edge from Bal four, 4 A CQorrect.
5 as the construction nanager, to notice that any 5 Q Wre Balfour's schedul es al ways avail abl e
6 clains would need to be nmade agai nst Wnford 6 to the owner throughout this project?
7 Lindsay Architects. 7 A | don't believe so. In fact, we, again,
8 Q@ WiII, hadn't Balfour since -- during this | 8 asked for critical path schedul es that they were
9 entire project, didn't it wite pretty strident 9 required to supply and did not get critical path
10 letters that the design issues were the cause of 10  schedul es.
11 del ays? 11 Q WII, isn't that what M. -- when you
12 A But I still don't have any know edge on 12 asked Gady Query, with Palnetto Scheduling, to
13 why | would need to or be required to make a claim |13 look at this project, what he did was | ooked at
14 against M. Lindsay. 14 Balfour's schedul es and then nade a determnation
15 Q@  Sane question regarding Jimd enents. 15 whether he felt, based on them whether the
16 Wy has no clai mbeen made against JimQenents and |16 conpletion date was correct or not. Isn't that
17 Matrix? 17  what he did?
18 A | have no know edge fromBal four Beatty, |18 A No. | believe he reviewed the schedul es,
19 the construction manager, on why | would need to 19 and | believe that he had stated that the schedul es
20 nake a claimor why Library Associates woul d need 20 did not nake sense to himbecause the certain itens
21 to nake a claimagainst Jimd enents. 21 inthe schedules and the tining of certainitens in
22 Q How about Design Continuum the interior |22 the schedul es did not add up to other itens in the
23 designer? 23 schedule or nilestones in the schedul e.
24 A Sane response. 24 Q Do you dispute that Balfour's schedul es,
25 Q You testified yesterday that in your 25 as originally published and as revised during this
Page 234 Page 235
1 project, were readily available upon request or 1 that the schedul es that had been used by Bal four
2 otherwise to the owner? 2 were Prinmavera schedul es. Do you renenber that?
3 A Not the critical path analysis schedul es 3 A Yes.
4 that we had requested, and the schedul es that were 4 Q  Has soneone told you that the schedul es
5 provided when given to M. Gady Query or even to 5 that Balfour published did not use critical path
6 M. Mark Boe, our scheduling expert, again, states 6 analysis?
7 that the schedul es were inadequate to deternine 7 A | believe that the information from Mrk
8 certain mlestones in the job. 8 Boe stated that the schedul es that he reviewed did
9 Q@ Thisis avery straightforward and sinple | 9 not show correct critical path analysis on the job.
10 question, Ms. Brown. Do you dispute that the 10 The itens that were put into the schedule, it's ny
11 schedul es that Balfour kept on this job, fromthe 11 understanding that someone is actually physically
12 first one to the last one, were readily available 12 putting in the tine and the el enents of the
13 to Library and its consultants or anybody el se upon |13  schedul e and the dates of the schedul e, that what
14 request or otherwise? |'mnot asking for an 14 was entered into the schedul e did not make sense.
15 opinion as to whether you think the schedul es were |15 Q That's not ny question. M questionis
16  adequate or were critical path, |1'mjust saying 16 very sinply, and listen to it carefully, please,
17 were the schedul es available if you had wanted to 17  has soneone told you that the schedul es that
18 look at then? 18 Balfour used for the Hotel Bennett did not use
19 A | renenber requesting the schedul es of 19 critical path methodol ogy? Has anyone told you
20 the critical path and not receiving the schedules, |20 that?
21 sono, | cannot confirmthat current schedul es were |21 A M. Qenents | believe told -- has told
22 provided to us and they were readily available to |22 ne that the schedul es that we received from Bal four
23 us on this job. 23 did not show critical path.
24 Q Sothere was a reference to them 24 Q Ad M. Boedidn't start to work with
25 yesterday by M. Terry in his questioning to you 25 Library until just recently, correct, within the
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1 reviewed the other itens in the claim 1 | may have had a conversation with Jennifer for a
2 Q@  Have you asked himto review the other 2 couple of hours -- or excuse ne, a couple of times
3 items in your clain? 3 last week to confirm-- | can't renenber. It's
4 A | do not believe so. 4 been along two days. As | sit here today, | don't
5 Q@ Has Cotton & Conpany asked you for nore 5 recall the exact conversation wth Jennifer
6 information so that they can figure out your |oss 6 Faulkinberry as | sit here right now | 'msure |
7 of use danages? 7 discussed that yesterday norning.
8 A Not that | can recall. 8 And then with Buck Lindsay, but | don't
9 Q That's all the questions | have. Thank 9 specifically remenber that conversation, just -- |
10  you. 10 believe | just called themup and said, hey, we've
11 A Thank you. 11 got a couple of questions for Jennifer. | know
12 EXAM NATI ON 12 that her health hasn't been great lately, and if
13 BY MR H LDEBRAND. 13 she woul d be avail abl e.
14 Q@ I'll go ahead, Ms. Brown. TomH Idebrand | 14 Q Do you knowif Jennifer's planning to
15 again. 15 testify live at trial one way or the other?
16 Have you had any communications with 16 A | do not know
17 anybody with the architect's office since your last |17 Q  Have you talked to her about that?
18  deposition? 18 A N, | have not.
19 A Yes. 19 Q  How about Buck Lindsay?
20 Q  Wth whon? 20 A | have not tal ked with himabout that.
21 A Wth Buck Lindsay and Jennifer 21 Q  How about Wody Faust, the interior
22 Faul ki nberry. 22 designer?
23 Q  And what have you tal ked to them about 23 A | have talked with them They just
24 and why? 24 finished up a project with us in Munt M easant, so
25 A | believe we touched on this yesterday. 25 |'ve had nunerous conversations wth them but not
Page 370 Page 371
1 regarding this case, so | don't know what their 1 A Yes.
2 situationis on this case. 2 Q@ M question is before the contract was
3 Q@ So we talked about this at some length in| 3 signed, did you have any discussions wth anybody
4 your first deposition, but with regard to who 4 about that -- or did you even | ook at that
5 negotiated the contract, as | understand it, that 5 provision before the contract was signed and give
6 was all done by Bill Bundy for Library Associ ates. 6 it any thought as to whether a fornal clai mwas
7 Is that correct? 7 going to have to be filed or not?
8 A Yes. V& hired Bill Bundy to represent us | 8 A | renenber discussing the amount per day
9 inthe contract negotiations with Bal four Beatty. 9 of liquidated danages, but never had any di scussion
10 Q Before the contract was executed, did you |10 on if a claimhad to be nmade or if even notice had
11 have any discussions with anybody regarding the 11 to be given of aclaim
12 liquidated damages provision and whether -- if the |12 Q@ Al right. So when did you cone to the
13 contractor termwas not reached whether Library 13 interpretation that you are now espousing that no
14 needed to make a claimor not against Balfour? 14 notice of claimwas required under the contract?
15 A Repeat the question, please. 15  Wen did you read the contract and say, "Ch, gosh,
16 Q You testified earlier that your reading 16 | don't have to give notice"?
17 of the contract nowis that when you | ook at the 17 MR MDONALD (oject to the form
18 liquidated damages provision, that there's no 18 THE WTNESS: | don't believe that |
19 requirement for Library to file a formal claim 19 ever thought that | woul d have to give notice.
20 against Balfour, there was no such requirenent 20 BY MR H LDEBRAND.
21 while the project was ongoing, and that, therefore, |21 Q kay. Well, that would inply a review of
22 the liquidated damages are not a claim and that, 22 that particular provision to deternine one way or
23 therefore, Library did not have to conply with tine |23 the other whether notice would have to be given or
24 limts and other conditions precedent referenced in |24 not. Didthat even -- did you even consider that
25 the contract. Isn't that correct? 25 issue before the contract was signed?
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1 A No, because when we signed this contract, | 1 Q@  The same question regarding the
2 Balfour Beatty said that they woul d deliver this 2 conditions precedent. Did you take any notice of
3 hotel in 28 nonths. \¢ had no reason to believe 3 that provision prior to the contract being signed?
4 anything different. \& had no reason to think that | 4 A No. That was -- M. Bundy negoti ated
5 the liquidated damages provision woul d ever come 5 that into the contract, | believe, with Balfour
6 into play into this contract. 6 Beatty. No.
7 Q@ kay. So ny question -- okay. How 7 Q So as far as any of the contract terns
8 about -- so you had no specific involvenent -- so | | 8 are concerned, all of those were -- and what the
9 want to understand. Wen the contract was 9 intentions were, those were negotiated wth
10 negotiated and whether the provision related to 10 M. Bundy and Bal four, correct?
11 liquidated damages in the A133, whichis 11 A And Balfour's legal counsel, yes.
12 Section 2.3.1.3, | just want to understand that you |12 Q ay. And that would be John Hoyer?
13 had no negotiations or involvenent wth anyone as 13 A Yes.
14  to what the intention of that paragraph was insofar |14 Q@ So any questions that soneone night have
15 as whether notice needed to be given or not, 15 about what the intent of the contract docunents is
16  correct? 16 or was at the tine that it was drafted and what the
17 A Correct. 17 parties neant to be included and didn't and how it
18 Q Howabout the -- there's been sone 18 should be interpreted, that would have to be
19 discussion in M. OConnor's testinony, and | think [19 answered on Balfour's side by John Hoyer and
20 it's been nentioned here the last couple of days, 20 Balfour representatives, correct?
21 that the contract, in sone of the clains 21 MR MDONALD: (bject to the form
22 provisions, references that there are particul ar 22 THE WTNESS:  You' d have to ask
23 conditions precedent to making a claim Do you 23 M. Hoyer and Bal four that question.
24 renenber that? 24  BY MR H LDEBRAND.
25 A Yes. 25 Q Rght. And on Library's side, the person
Page 374 Page 375
1 that question would have to be directed to would be | 1 BY MR H LDEBRAND:
2 Bill Bundy, correct? 2 Q The question is a very sinple question.
3 MR MDONALD: (bject to the form 3 You're not answering the question. If | need to
4 THE WTNESS: Repeat the questi on, 4 ask sonebody about what the intentions were and why
5 please. 5 particular provisions were included or not
6 BY MR H LDEBRAND 6 included, |ike conditions precedent or anything
7 Q If | want to ask sonebody about what the 7 else, the only person | can ask and the appropriate
8 intentions were of the contractual provisions and 8 person to ask fromLibrary's perspective is Bill
9 why this one was put in or what was neant by this 9 Bundy, because he's the one who negotiated and
10 one or that one or anything else like that, if I 10 drafted it. Agreed?
11  were to ask sormebody to tell me that fromLibrary's |11 MR MDONALD: (bject to the form
12 side, it would be Bill Bundy, because you've said 12 THE WTNESS:  Yes.
13 that he is the one who negotiated all of them 13 BY MR H LDEBRAND.
14 correct? 14 Q  Wat involvenent, if any, did Brent
15 MR MDONALD  (hject to the form 15 MDonal d have with the drafting of the contract?
16 THE WTNESS: M. Bundy represented |16 MR MDONALD  (bject to the form
17 Library Associates in this contract, yes. 17 THE WTNESS:  None to ny know edge.
18 BY MR H LDEBRAND 18 BY MR H LDEBRAND
19 Q@ Rght. Soif | have questions about what |19 Q@ Insofar as the -- this litigation has
20 hisintent -- or what the intent of Library was or |20 been ongoing for about two years now Many
21 questions about the contract, he's the one | would |21 docunents have been produced probably a year ago
22 need to ask. Agreed? 22 referencing the audit request and vol untary
23 MR MDONALD: (bject to the form 23 productions by Balfour Beatty and docunent
24 THE WTNESS: M. Bundy represented |24 productions fromthe subcontractors.
25 us inthe contract, yes. 25 Do you have any testinony here today that
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1 owner the duty to reviewthose to the owner's -- to| 1 you reviewed pay applications carefully once you
2 the owner's benefit and to act in the best interest | 2 got a copy and that based on your review in fact,
3 of the owner as they are reviewng the anounts that | 3 a lot of themwere revi sed?
4 the subcontractors are requesting. 4 A No, | do not believe that is the case.
5 BY MR H LDEBRAND: 5 The architect is the one who reviewed the pay
6 Q@  Wen you're review ng pay applications 6 applications and all of the backup subnitted by the
7 and Balfour submtted information from 7 subcontractors, and in sone instances, those were
8 subcontractors and said, "V¢ believe thisis 8 500 pages worth. | would review the sunmary copy.
9 accurate, pay the pay application, " are you saying 9 | would ask questions, but not every pay app |
10 that you didn't ook beyond -- behind Balfour's 10 asked questions and not every pay app | advised.
11  review, and you just accepted everything that 11  There weren't nmany that | had actual |y asked
12 Balfour said? 12 questions. | accepted what the architect had
13 A The architect reviewed all of the pay 13 certified.
14 apps, and | only pay certified pay applications 14 Q WII, let ne ask you this, M. Brown.
15 that are certified by the architect. 15 Let's cut to the heart of it. |If Balfour tells you
16 Q  You reviewed the pay applications after 16 nowthat it had, in fact, reviewed the Iiens and
17 the architect reviewed them and a lot of themyou |17 the clains of the subcontractors and found themto
18 had questions and said, "I want nore information on |18 be valid, would you pay those liens and clains?
19 this, and | want nmore data, and I'mnot going to 19 MR MDONALD:  (bject to the form
20 pay it until | get it," and a lot of tines, the pay |20 THE WTNESS:  No, because Bal f our
21 applications got further revised after your review, |21 has also liened for -- they have the $8 mllion
22 didn't they? 22 lien, or isit the twenty -- yeah, about an
23 A Can you give ne a specific pay 23 $8 nllion lien. So no, because Bal four has now
24  application that that happened on? 24 also liened the project. But it was the
25 Q@ MNo. Canyou -- isn't that correct, that |25 responsibility of Balfour, per the terns of the
Page 382 Page 383
1 contract, to bond off all subcontractor |iens, as 1 A Wl |, again, like you said, we're talking
2 per the information that M. MDonald and | just 2 about two different things. | think Balfour owes
3 went through, and Balfour refused to, per the terns | 3 the -- is responsible for review ng those clains
4 of the contract, bond off those |iens. 4 and pay requests fromthe subcontractors to suggest
5 BY MR H LDEBRAND 5 that they're legitinate or not, but | don't pay
6 Q@ That's not ny question. M questionis 6 liens, | don't pay clains, | pay certified pay
7 if Balfour had reviewed the nechanic's liens and 7 requests fromthe architect.
8 the clains of the subcontractors that were included | 8 Q  So you never would have paid a -- if
9 inthe $22 mllion joint claimthat was nade, if it | 9 you' re saying you don't pay liens or clains, you
10 had reviewed those and told you -- and had told 10 never woul d have paid the subcontractors or agreed
11 Library Associates that it felt that the 11 totheir liens or clains, correct?
12 subcontractors' clains of liens were valid, would 12 A Correct. | pay certified pay requests
13 you have paid then? 13 fromthe sub -- fromthe -- certified pay requests
14 MR MDONALD  (hject to the form 14 fromthe architect.
15 THE WTNESS: | pay certified pay 15 Q Gkay. Thank you. Al of the tabs that
16  requests fromthe architect. | do not pay liens. 16 you've referenced, is that the bl ack notebook that
17 | do not pay subcontractor clains. | do not pay 17  we looked at this norning that you read out of sone
18 liens. | pay certified pay requests fromthe 18 of the tabs on?
19 architect. 19 A Yes, it is.
20 BY MR H LDEBRAND: 20 Q Solet me get this clear. So when liens
21 Q@  So whether Balfour had reviewed the 21  were filed against the project after the architect
22 clains and liens of the subcontractors that are 22 inthe February enail to Balfour saying that
23 included in the joint $22 nillion claim whether it |23 Balfour was not going to receive any further
24 reviewed themand said pay these or not, you 24 payments fromthe owner and y'all had not paid the
25 wouldn't have paid them woul d you? 25 pay apps -- all the pay apps to that point, is it
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From: Starcevic, Nicholas NStarcevic@Balfourbeattyus.com &
Subject: RE: MCC Lien
Date: January 14, 2019 at 12:51 PM
To: Simonton, David dsimonton@ballourbeattyus.com, James Clements jclements@matrixse.com, Kim Brown
kbrown@bennetthospitality.com
Cc: Jennifer Faulkinberry jfaulkinberry@Ipbatianta.com, Steve Eifert seifert@shepconsult.com

Filed copy attached.
Whats the status of November's pay application?

Nick Starcevic

Project Mar | Balfour Beatty

O: (843) 874-4590 | C: (704) 361-3265

E: nstarcevic@balfourbeattyus.com | www.balfourbeattyus.com
306 Meeting Street, Suite 300, Charleston, SC 29401

---~Original Message~—

From: Simonton, David

Sent: Thursday, January 10, 2019 12:35 PM
To: James Claments <jclements@matrixse.com>; Kim Brown <kbrown@bsennetthospitality.com>

Cc: Jennifer Faulkinberry <jtaulkinberry@ipbatianta.com>; Starcevic, Nicholas <NStarcevic@Balfourbeattyus.com>; Steve Eifert
<seifert@shepconsult.com>

Subject: RE: MCC Llen

10-4 Jim,
Here Is a copy of what we are flling.
Will let you know If any issues at the County.

David Simonton

VP/Operations | Balfour Beatty

0:512-391-9273 | C: 512-391-9273

E: dsimonton@balfourbedttyus.com | www.balfourbeattyus.com
306 Meeting Street, Suite 300, Charleston, SC 29401

~—0Original Messagé—-- -

From: James Clements (mamo:ldements@mamse com]

Sent: Thursday, January 10, 2019 12:06 PM

To: Kim Brown <kbrown@benneithospitality.com>

Cc: Simonton, David <dsimonton@balfourbeattyus.com>; Jennifer Faulkinberry <jlau|klnbeny@lpbatlanla.eom>. Starcevic, Nicholas
<NStarcevic@Balfourbeattyus.cont>; Steve Eifert <selfert@shepconsuit.com>

Subject: MCC Lien

Kim
Dave Is going to submit the bond today. He asked that you request the bank do thelr title search on Monday morning.

Nick has sent Jennifer corrections and back up fo Pay Ap #44. It all Is In order, I'd assume Jennifer will forward that to you probably
this weekend or early next week,

Jim Clements
Matrix Program Management, LLC
C. 704.905.1165
Jclements@matrixse.com
htips://uridefense.proofpoint.com/v2/uri?u=http-
3A__www.matrixse.com&d=DwlGaQ8c=eapt7ST1atUS6LykE1MBObikd YISLNUVF7MSAC_OmtM&r=JLQdYEaoUG20NvWrtQ23J3X2

DvQdT3eNVRegSOoXI5U&m=23HKObleQTeA-ryOcexkdlw7IBmgZR4cy7IrvwOLTKk&s=EZV3dOidI5-
GhWCCqle1fWilY_g6chOdxyloal 2KPi48e=

Sent from my iPhone. Please excuse any typos.

PDF

DOCO011419-011
APMM01 12 nAif

R-9970
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STATE OF SOUTH CAROLINA ) IN THE CHARLESTON COUNTY REGISTER
) OF DEEDS OFFICE
COUNTY OF CHARLESTON )
)
GUY M. BEATY, INC,, )
) SURETY BOND FOR RELEASE OF
Petitioner, ) MECHANIC'S LIEN
)
Vs. )  Mechanic’s Lien Filed on November 5, 2018
. L samt ) _ ... andrecordedat -
. LIBRARY ASSOCIATES, LLC; BALOUR ) ... Book 0758, Page 160
BEATTY CONSTRUCTION, LLC; - ) S _
BERNHARD MCC, LLC, - ) ::-Bond No. 106943603 ;.

Respondé_nts,

KNOW ALL MEN BY THESE PRESENTS: That the undersigned Balfour Beatty
Construction, LLC (“Principal”), an entity having an interest in the property referenced herein, as
Pnncnpal, and Travelers Casualty and Surety Company of America, surety company duIy
llcensed to transact suretyslnp business in the State of South Carolina, as Surety, are held and
. firmly bound unto Guy M. Beatty, Inc, in the sum of One Flnndrcd Forty Six 'Ihousand Five
Hundred Snxty and 48/100 Dollars ($l46 560.48), the same being one and one-third the amount
claimed in the lien hereinafier referred to, for the payment of which the Undersigned bind
themselves their successors and assigns, jointly and severally, as herein set forth.

THE CONDITION OF THIS OBLIGATION IS AS FOLLOWS: Giy M. Beaty, Inc.,
the Obligee herein, has filed a Mechamc s Lien for labor and/or materials fumlshed and actually
used in the erection, alteration or repair pf improvements situated on the' real property described
therein and more particulaﬂy in ‘the mechanic’s lien, attached as Exhibit “A” (the “Property”),
which mechanic’s lien was filed with the Charleston County Register of Déeds Office on

November 5, 2018 and recorded at Book 0758, Page 160.

{01301154.)

R-9972

80TTO0TdO6TOCH#ASYD - SYI1d NOWINOD - NOLSITIVHO - AV T176913 /(I?V\I €202 - A371Id ATIVOINOYLO3 13




St R BiER o - sl

Now, should the Principal or Surety pay or cause to be paid to Guy M. Beaty, Inc. holder
and claimant of said lien, that sum that may be found to be due said lien claimant upon the tiial
of any action that may be filed by the lien claimant to recover the amount of the lien claimed, or
if there is a determination that no amount is due the lien claiment, then this bond shall be void,
othemse it shall be in full force and effect.

2 _This bond is ﬁled in accordance with the provmons of S. C Code §29-5 -110 so as to'j

d1scharge the real estate and premxses descnbed dbove from the above-referanc:ed lien. .

IN WITNESS WHEREOF this bond is effectwe as of January 7, 2019 and Pnnclpal and

Surety herein named have hereunto affixed their hands and seals on the date undersigned.

e

B
P
e

-
Sotsen

: -'signaiture and éotary ‘blo_ci(s on next—gpage-

(01301154.}
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Signature Page
Guy M. Beaty, [nc. Mcchanic’s Lien

Balfour Bepty Construction, LLC

PRINCII
X(// ')@(,( / CZ’QJ@/L LA By: y_ {4
1tn eSS Tltle R asidev S
/" Address: /930 Chmolon RA
Wllness #2 C

STATE OF erCL ("L\"VW\/
COUNTY OF Y YUelelonfeon o

St St

PERSONALLY APPEARED BEFORE ME the undersigne mcss f(made oath that
(s)he saw the within-named Balfour Beatty Construction, LLC by
sign, seal, and as his/her act and deed, dellver the within Surety Bond for

Release of Mechanic’s Lien and that (s)he with the other witness subscribed above, witnessed

the execution thereof.

(Wi tness #1)
Sworn to before me on this Q/f‘—' s - g
, 204 ? _ y q‘\“\-.ummm.e,,;.,
A
59“ Mis; s,
D ,‘% m,bd_p(d.z (notary) . §§§ oTA R: ’%
W 2
£ z
My Commission Expires: (9/ 5 / oo Eﬁ m&% 9t
: 1 T = s"
%9;, PyBLIC g
éfﬂﬂim“e““\“\“
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Signaturc Page
Guy M. Bealy, Inc. Mechanic’s Lien

Travelers Casualty and Surety Company of America

( A SURETY

AX Y By: Qe . XJulbe 7

Witness #1, ,Amy R. Waugh - Title:"Jennifer K. Gullett, Attorney-in-Fact
i, = : Address: One Tower Square

Witness #2 Noah_ Pierce | ‘"_Hartford, CT 06183 i

STATE OF NORTH CAROLINA )

COUNTY OF MECKLENBURG )

PERSONALLY APPEARED BEFORE ME the undersigned witness and made oath that
(s)he saw the within-named Travelers Casualty and Surety Company of America, by Jennifer B.
Gullett sign, seal, and as his/her act and deed, deliver the within Surety Bond for Release of
Mechanic’s Lien and that (s)he with the other witness subscribed above, witnessed the execution
thereof. : £ N

Sworn to before mé on this 7"
day of January, 2019

I y , i
‘ T WU AN - \ i
My Commission Expires:

UL
\\“‘Q_THOM%{

7,
8 4y
N ”,
S 2

; Q,
S& *%
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Exhibit A

Description of Property

ALL that certain piece, parcel or tract of land situate, lying and being on the south side of
Hutson Street, in the City of Charleston, State of South Carolina, shown and designated as
"2,190 Square Feet 0.050 Acres from Lot 2 Being Added to Lot 1" as shown on a plat thereof
entitied "PLAT Of THE ADJUSTMENT OF PROPERTY LINES BETWEEN LOT 1, 404
MEETING STREET & LOT 2, 337 MEETING STREET, CITY OF CHARLESTON,
CHARLESTON COUNTY, SOUTH CAROLINA, PREPARED FOR OLD CITADEL
ASSOCIATES, LLC" prepared by .F. Elliotte Qumn 1il, South Carolina Professional Land
Surveyor, License No. 10292, dated June 14, 201], aﬁd recorded in the RMC “Office for
Charleston ‘County, South Carolina in Plat Book L11, at Page 0185; said 0.050 ‘acres (2,190
square feet) having such size, shape, dimensions, buttings and boundings as will by reference to
seid plat more fully appear, said plat being incorporated herein and made a part hereof by this
reference,

BEING a portion of the property conveyed to Old Citadel Associates, LLC by deed of The
County of Charleston recorded March 15, 1997 in Book L.-253, Page 629 in the RMC Office for
Charleston County, South Carolina.

Formerly Portion of TMS No. 460-16-02-006, now a portion of TMS No. 460-16-04-009

¢ £ £

R-9976

80TTO0TdO6TOZ#IASYD - SYITd NOWINOD - NOLSTTIVHD - WV T#:6 9T AeN €202 - d3114 ATIVOINOYLOT 1T

T ———

U

P



[ Travelers Casualty and Surety Company of America
. AR Travelers Casualty and Surety Company
TRAV{' LERS J St. Paul Fire and Marine Insurance Company
PDWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That Travelers Casually and Surely Company of America, Travelers Casually and Surely Company, and St
Paul Fire and Marine Insurance Company are corporations duly organized under the laws of the State of Conneclicul (herein colleclively called the
"Companies"), and thal the Companies do hereby make, constitute and appoint Jennifer B Gullalt of Charlotte i
North Carolina , thelr true and lawful Altorney-in-Facl to sign, execule, seal and acknowledge any and all bonds, recognizances,
conditional undertakings and other wrilings obligatory in the nalure thereol on behall of the Companies in their business of guaranleeing the
fidelity of persons, guaranteeing the performance of conlracls and executing or guaranteeing bonds and undertakings required or permitted in any
actions of proceedings allowed by law.

IN WITNESS WHEREOF, the Companies have caused this instrument lo be signed, and thelr corporate seals to be hereto affixed, this 3rd day of February,
2017,

W 4 _ . g
State of Connecticut o N 2 i
ol . By:
Clty of Hartford ss. Roberl L. Raney, Vice President

On this the 3rd day of February, 2047, before me personally appeared Robert L. Raney, who acknowledged himself to be the Senior Vice President of
Travelers Casually and Surely Company of America, Travelers Casually end Surety Company, snd St. Paul Fire and Marine Insuranca Company, and
that he, as such, being authorized so lo do, executed the foregoing instrument for the purposes therein contained by signing on behalf of the corporations

by himself as & duly authorized officer.
In Witness Whareo!, | hereunto set my hand and official seal.

et ¢ At
Marla C. Tetreault, Notary Public

My Commission expires the 30th day of June, 2021

This Power of Altorney is granted umaMhy&demhﬂmmmwnﬁMdeTm Casualty and
Surety. Company of America, Travelers Casualty and Surgty Company,-and SL. Paul Fire and Marine,Insurance Company, which resolutions are now in
RESOLVED, that the Chalmman, the President, any Vice Chalman, any Executive Vice President, any Senlor Vice President, any Vice President, any
Second Vice President, the Treasurer, any Assistant Treasurer, the Corporale Secrelary o any Assistant Secretary may appoinl Attomeys-in-Fact and
Memh-dhrmdmhﬂ;aldh%nmwdmwg&uuduppohmamm”Hawhwe«lﬁeﬁedm“ypmu'lbobmm
.the Company’s neme and seal with the Company’s seal bonds, recognizances, contracts of Indemnity, and ether writings obligatory In the nature of a
bend, recognizance, or. conditional undertaking, qusdddﬁwxwhwdmawmmmmmmmm
the power given him or her; and R is

FURTHER RESOLVED, that the Chalrman, the President, any Vice Chalrman, any Execulive Vice President, eny Senlor Vice President or any Vice
Pmidantmaydehgatealwwpﬁdmmamwmwmm«eﬂmsdmmm.wmmmm
Is In writing and a copy thereof is filed In the offica of the Secretary; and itis

FURTHER RESOLVED, that any bond, recognizance, contract of indemnity, or writing obligatory In the nalure of a bond, recognizance, or conditional
mdedaklngdnlbevalldamundlmmnwmwwmn(a)swwmwmmmlmmeWQPMww
Vice President or any Vice President, any. Second Vice President, the Treasurer, any Assistant Treasurer, the Corporale Secretary or any Assistant
Secratary and duly altested and sealed with the Company’s seal by a Secrelary or Assistant Secretary; or (b) duly exscuted (under seal, i required) by
one-or more Attormeys-In-Fact and Agenis pursuant to the pm:mawhmu_mmm«mmmm«wmqm
Compsny officers pursuant to a wiitten delegation of authorily; and R is ’ P

FURTHER RESOLVED, that the signature of each of the following officers: President, any Executive Vice President, any Senlor Vice President, any Vice
President, any Assistanl Vice President, any Secrelary, any Assistant Secrelary, and the seal of the Company may be affixed by facsimile to any Power
of Attorney or to any cartificate relating thereto a ng Resident Vice Presldents, Resident Assistant Secretaries or Attomeys-in-Fact for purposes only
dmﬁnqmdallesllngb_mdsmdumsqwmrMWthmw.wwlMMMMNmm :
sud\famhmesmnmauhcuﬂammnmwmwmwmwmawmmmmmmwmm
mmmmmmumwmmmmmmmhwummmhmm«mmwwmuw

I, Kevin E. Hughes, the undersigned, Assistant Secretary of Travelers Casualty and Surely Company of America, Travelers Casualty and Surety
Oompany.nndst.PaulFlraandMaﬁwlmmmnpany.doherebywﬂifymnnlbwemdhregdmls-lruemdeerradeowoﬂhe Power of
mmmmwmmw.MmmmuImmm '

Dated this 10th day of January 2019

P

e &

Kevin E. Hughes, Assistant Secretary

To verlly the authenticity of this Power of Attorney, please call us at 1-800-421-3860.
Please refer to the above-named Attorney-in-Fact and the detalls of the bond to which the power Is attached,
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ELECTRONICALLY FILED - 2023 May 16 9:41 AM - CHARLESTON - COMMON PLEAS - CASE#2019CP1001108

DEFENDANT LIBRARY ASSOCIATES, LLC’S
TRIAL EXHIBIT #43
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FW: Marion Sq - Pay App's 43 & 44

|

2Nal

From: Jennifer Faulkinberry [mailto: JFaulkinberry@Ipbatlanta.com]

Sent: Monday, January 21, 2019 3:45 PM

To: Nick Starcevic (NStarcevic@Balfourbeattyus.com) <NStarcevic@Balfourbeattyus.com>; Simonton, David
(dsimonton@balfourbeattyus.com) <dsimonton@balfourbeattyus.com>

Cc: James Clements <jclements@matrixse.com>; Kim Brown (kbrown@bennetthospitality.com)
<kbrown@bennetthospitality.com>; 'seifert@ShepConsult.com' <seifert@ShepConsult.com>;
timspano@balfourbeattyus.com; Buck Lindsay <BLindsay@|Ipbatlanta.com>; Marty Wall
<mwall@bennetthospitality.com>; rquinlan@hotelbennett.com

Subject: Marion Sq - Pay App's 43 & 44

Nick,

As noted in Buck's Substantial Completion survey and comments (12/18/18), the level of finishes in the guestrooms
were unacceptable. BBC has taken the position that punch work was complete and that BBC would not work further
to improve the guestroom finishes.

Consequently, the Owner has undertaken the improvement of the guest room finishes with significant re-painting. To
achieve this work, the Owner mobilized approximately 80 painters a day to repaint the guest rooms. This work is also
critical to meeting the Hotel opening date. As of this writing, the work continues and it is the Owner’s hope to be
complete this remedial work by early February.

As a consequence of this deficient work and BBC's unwillingness to correct it, the Owner has received its first invoice
from Robins & Morten of $518, 830 for the repairs to date. The invoice and back up are accessible by the following
link:

https://www.dropbox.com/s/vgxomysj8mtewxy/Invoice%20%231%20%20%26%20Backup%20Bennett%20Hotel.pdf?
di=0

Pls note the attached does not include invoices for CPI Construction who the Owner has also engaged to assist with
painting the guestrooms.

In view of the progress of this owner-furnished work to date, invoices in hand and remaining work to complete, it is the
our estimate the remedial repairs could reach in excess of $1,000,000. Per Article 9.5 - Decisions to Withhold
Payment , we recommend withholding funds from Applications For Payment #43(October), #44 (November) and future
contractor payment requests to offset these costs incurred to date, as well as anticipated completion costs.

We also consider current open punch list items, including but not limited to the exterior fagade of the building, as
cause to recommend against
R-9979
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further reduction of the contractor's retention until WLA can verify all punch work has been satisfactorily completed.

Jennifer

Jennifer G. Faulkinberry
Winford Lindsay Architect

344 West Pike Street direct 770.407.5786
Lawrenceville, GA 30046 fax 770.407.5817
jfaulkinberry@lpbatianta.com cell 770.241.2473
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