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STATEMENT OF ISSUES ON APPEAL 

\ 1 DId the tnal court err m denymg appellant's dIrected verdIct motIon based on 

S C Code SectIon 16-11-440(C) whIch provIdes that a person not engaged m an 

unlawful actIvIty and who IS attacked m another place where he has a nght to be 

has no duty to retreat and has the nght to stand hIs ground and meet force With 

force, mcludmg deadly force, when appellant, whIle visItmg hIS mother's home, 

shot and kIlled hIS cousm who was attackmg hIm? 

2 DId the tnal court err m denymg appellant's request to omIt from hIS Jury charge 

on self -defense the language "If the defendant had no other way to aVOId the 

danger" because It conflIcted wIth the language from 16-11-440 (C) whIch the 

Judge dId charge that provIded that If the defendant was attacked m a place 

where he had a nght to be, then he had no duty to retreat and had the nght to 

stand hIS ground and meet force wIth force? 

3 DId the tnal court err m denymg appellant's motIon to set aSIde the verdIct and 

grant a new tnal smce the case could be decIded as a matter of law under SectIOn 

16-11-440 (C ) and the Immurnty from prosecutIOn prOVISIOn under SectIon 16-

11-450 when appellant, whIle visItmg hIS mother's home, was protectmg 

hImself from attack by hIS cousm ? 
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STATEMENT OF THE CASE 

On Apn123, 2009, the Lancaster County Grand Jury mdIcted James J Curry, Jr, on 

the charges of murder and posseSSIOn of a firearm durmg the commISSIOn of a VIOlent cnme 

On February 24 - 26, 2010, Curry proceeded to tnal before the Honorable Brooks P 

GoldsmIth and aJury He was represented by WIlham Fnck, EsqUIre The Jury found Curry 

gUIlty of the lesser mcluded offense of voluntary manslaughter and posseSSIOn of a firearm 

dunng a cnme of VIOlence Judge GoldsmIth sentenced Curry to eIghteen years on the 

voluntary manslaughter and five years on the gun charge to run concurrently R 427,11 12-

18 Curry's attorney filed a notIce of appeal ThIS appeal follows 
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ARGUMENT 

I 

The tnal court erred m denymg appellant's dIrected verdIct motIon based on S C 

Code SectIOn 16-11-440CC) whIch provIdes that a person not engaged m an unlawful 

actIVIty and who IS attacked m another place where he has a nght to be has no duty to retreat 

and has the nght to stand hIS ground and meet force WIth force, mcludmg deadly force, 

when appellant, wrule vIsItmg hIS mother's home, shot and kIlled hIS cousm who was 

attackmg rum 

On New Year's Eve, 2008, James Curry, hIS fiancee, and theIr two month old 

daughter left theIr home m Rock HIll and went to VISIt Curry's mother and SIster m 

Lancaster R 53 - R 58, 11 1 - 25, R 59, 11 1 - 25, R 60, 11 1 - 25 Curry took a 22 

calIber pIstol he had preVIOusly found WIth hIm to fire off at mIdrught as they had done m 

the past, dnd as many people dId m the apartments where Curry's mother lIved, and where 

Curry grew up R 250,11 9 - 25, R 251,11 1 - 25, R 258,11 1 - 25, R 259,11 1 - 25, R 

260,11 1-25, R 261,11 1-25, R 262,11 1-25, R 263,11 1-25 

When he arrIved m Lancaster, he went to DevIOn Collms' house because DeVIOn 

was hIS cousm to whom he was very close because they had grown up together R 255,11 

22 - 25, R 256,11 1 - 25, R 263,11 25 - R 264,11 1 -3 ,R 54,11 1 - 25, R 62,11 1 - 23 

Curry mVIted DevIOn, and DevIOn's fiance, Samantha, along WIth theIr three month old 

baby to go WIth Curry to Curry's mother's house WhICh they dId R 263 I 25, R 264,11 1-

25, R 265,11 1 - 25 

WhIle they were at Curry's mother's house, wruch Curry SaId was m the "projects," 

a couple next door got mto a fight and someone pepper sprayed that couple They came mto 
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Curry's mother's house for help wIth clearung theIr eyes The polIce were called and were 

outsIde these apartments Curry's fiancee wanted to leave wIth the baby whIch she dId, but 

Curry stayed to make sure hIS mother and sIster were okay With all of the people gomg m 

and out of the house R 268,11 1 - 25, R 269,11 1 - 25, R 270,11 1 - 25, R 63,11 1 - 25, 

R 271,11 1-25, R 272,11 1-25, R 273,11 1-25, R 274,11 1-25, R 275,11 1-25 

When they went back mSIde the house, Curry asked hIS sIster, Apnl, and Samantha, 

DevlOn's fiancee to go mto the kitchen With hIm as he wanted to ask them somethmg He 

Said he was gomg to ask them to call hIs fiancee to get her to come back after all calmed 

down R 276,11 1 - 25, R 277,11 1 - 25, R 278,11 1 - 25 When he dId, De (mckname 

for DevlOn), became extremely angry or "mad", and told Curry that whatever Curry wanted 

to say to De's gIrl, he could say m front of De Curry Said to hIm "That's why I don't come 

down here and F WIth you now" R 279, 11 1 - 25 Curry then told hIs SIster to call 

Curry's fiance and tell her to come back and get hIm as he was ready to leave R 280,11 1 

- 25 That was when De, who was SIX feet three mches tall and weIghed 200 pounds, 

punched Curry, who was five feet mne mches tall and weIghed 135 pounds, m hIS head 

Curry was on the floor and De got on top of rum and was hIttmg hIm Other guys there had 

to pull De off of Curry who was not ruttmg back R 281, 11 1 - 25, R 282, 11 1 - 25 

Curry Said he was gomg but De was at the front door R 282, 11 24 - 25 De went 

after Curry agam, knocked hIm to the floor agam and was sIttmg on Curry holdmg rum by 

the hair hIttmg rum m the face Someone pulled De off of Curry agam De told Curry that 

Curry was not gomg anywhere R 283,11 1 - 25, R 284,11 1 - 25, R 285,11 1 - 25 Curry 

then pulled rus gun from hIS pocket because he dId not know what De mIght do when he 

came at hIm agam Curry told the polIce that he "blacked out" then and dId not remember 
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shootIng De R 286, 11 1 - 25 Curry said that he and De had skmmshes before, but thIS 

tIme was dIfferent because It was as though De "felt somethIng towards hIm" R 288,11 1-

23 

The forensIc pathologIst, Dr CynthIa Schandel, testIfied that De was shot SIX tImes 

In the back WIth three of the bullets penetratmg both lungs whIch was the cause of death R 

20,11 1 - 25, R 34,11 1 - 13 

Apnl CollIns, Curry's SIster, testIfied that De started the fight Just as Curry Said, and 

hIt Curry first She Said that Curry dId not fight back, and Just wanted to leave, but De would 

not let hIm leave She went upstairs and dId not see the shootIng R 79,11 16 - 25, R 85,11 

1 - 25, R 86,11 1 - 25, R 87,11 1 - 25, R 88,11 1 - 25, R 89,11 1 - 25, R 90,11 1 - 25, 

R 91,11 1 - 25, R 92,11 1 - 25 She Said that trus fight between her brother and De was 

dIfferent as she had never seen De get that aggressIve, and Curry dId not want to fight De 

R 107, 11 1 - 25 

Other WItnesses confirmed that De was the aggressor and started the fight 

Samantha, De's fiancee, Said De got mad a hIt Curry first De was on top of Curry hIttIng 

hIm R 118,11 1-25, R 119,11 1-25, R 120,11 1-25, R 121,11 1-25, R 122,11 1-

25 She testIfied that It was only about a mInute from the tIme curry went upstairs untIl he 

returned WIth the gun R 128, I 1 - 25 Qumton Ealey, first cousm to both Curry and De, 

was at the party He confirmed that De hIt Curry first He Said De was holdmg Curry by the 

hair R 175,111-25,R 179,11 -25,R 180,111-25,R 181,11 1-25,R 184,111-

25 He Said that Curry went up the stalfs when they pulled De off of rum the second tIme 

R 185,11 1 - 25 When Curry came back down the stairs, he had a gun and started shootmg 
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at De Curry then went up staIrS agam R 188,11 1 - 25, R 189,11 1 - 25, R 190,11 1 - 25 

Curry testIfied that he dId not go upstairs R 287,11 1 - 25, R 288,11 1 - 23 

DetectIve Pat Parsons testIfied that he took Curry mto custody when he found hIm 

upstairs at the apartment after the mCIdent Curry was upset but was cooperatIve R 206, 11 

1 - 25, R 207,11 1 - 25, R 208,11 1 - 25, R 209,11 1 - 25 Curry gave a wntten statement 

to hIm admIttmg the fight and the gun However, Curry told hIm he blacked out and dId not 

remember the actual shootmg He remembered famIly members screammg and he put the 

gun on the dmmg table R 211 - R 217 He Said that Curry was upset, and told hIm he 

regretted the mCIdent R 210, 11 1 - 25, R 218, 11 1 - 25 

Defense counsel moved for a dIrected verdIct at the close of the State's case He 

argued that The ProtectIOn of Persons and Property Act, whIch was the common law Castle 

Doctnne and was codIfied at S C Code SectIOn 16-11-440( C) ,applIed He argued that thIs 

statute expanded the defense of self-defense as It elImmated the duty to retreat He explamed 

that SectIOn (C) provIded that a person who was not engaged m an unlawful actIvIty and 

who was attacked m another place where he had a nght to be mcludmg hIS place of bus mess, 

had no duty to retreat and had the nght to stand hIS ground and meet force wIth force, 

mcludmg deadly force, If he reasonably belIeved It was necessary to prevent death or great 

bodIly mJury R 219, 11 1 - 25, R 220, 11 1 - 25, R 221,11 1 - 25, R 222, 11 1 - 25, R 

223,11 1 - 25, R 224, 11 1 - 25, R 225,11 1 - 25 

Counsel argued that Curry was m hIs mother's home where he had a nght to be and 

that DeVIOn was the attacker Counsel Said that Flonda had a SImIlar statute wruch 

elImmated the duty to retreat from self-defense R 221, 11 1 - 25, R 222, 11 1 - 25, R 223, 
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11 1 - 25 The Judge derued the motIon for a dIrected verdIct R 225,11 24 - 25, R 226,11 

1 

S C Code SectIOn 16-11-440 (C) provIdes 

A person who IS not engaged m an unlawful actIvIty and who 
IS attacked m another place where he has a nght to be, 
mcludmg hIS place of busmess, has no duty to retreat and has 
the nght to stand ms ground and meet force wIth force, 
mcludmg deadly force, If he reasonably beheves It IS 
necessary to prevent death or great bodIly mJury to hImself or 
another person or to prevent the commISSIon of a VIOlent 
cnme as defined m SectIOn 16-1-60 

S C Code SectIOn 16-11-440(A) provIdes 

A person IS presumed to have a reasonable fear of Immment 
penl of death or great bodIly mJury to mmself or another 
person when usmg deadly force that IS mtended hkely to 
cause death or great bodIly mJury to another person If the 
person (1) agamst whom the force IS used IS m the process of 
unlawfully entenng, or has unlawfully and forcIbly entered a 
dwelhng, resIdence, or occupIed vemcle, or If he removes or 
IS attemptmg to remove another person agamst hIS WIll from 
the dwellmg, resIdence or occupIed vemcle, and (2)who uses 
deadly force knows or has reason to beheve that an unlawful 
and forcIble entry or unlawful and forCIble act IS occurnng or 
has occurred 

S C Code SectIOn (B) explams that subsectIOn (A) does not apply If the person 

agamst whom the force IS used has a nght to be m the place, IS trymg to remove a cmld or 

grandchIld who IS m the custody of the person agamst whom the force IS used, If the person 

who uses the deadly force IS engaged m an unlawful actIVIty, and If the deadly force IS used 

agamst a law enforcement officer 

S C Code SectIOn IS entItled PresumptIOn of reasonable fear of Immment penl 

when usmg deadly force agamst another unlawfully entenng reSIdence, occupIed vehIcle, or 

place of busmess 
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The Flonda statute 776 013 entItled Home ProtectIOn, use of deadly force, 

presumptIOn of fear of death or great bodIly harm, was cIted by defense counsel as bemg 

very SImIlar to the South Carohna statute R 339,11 24 - 25, R 340,11 1 - 25, R 341,11 1 

-25,R 

42, 11 1 - 25 Flonda Statute 776013(3) has the same language as S C Code SectIon 16-

11-440 (C) provIdmg that the person has no duty to retreat and has the nght to stand hIs 

ground 

There IS no current case law m South Carohna mterpretmg thIS Issue The only two 

cases found m South Carohna regardmg 16-11-440 rule on the Issue that the law IS not 

retroactIVe whIch IS not an Issue m Curry's case State v DIckey, 380 S C 384, 669 S E 2d 

917 (Ct App 2008) certIOrarI granted October 20,2010, State v Bolm, 381 S C 557, 673 

S E 2d 885 (Ct App 2009) 

In the Flonda case of Mc Whorter v State, 971 So 2d 154 (2007), the DIstnct Court 

of Appeal of Flonda reversed and remanded the case because the tnal court erred m 

mstructmg the JUry on self defense The Flonda court held that the mstructIOns gIven by the 

tnal court were mconsistent WIth the new statute 776 013 "whIch expanded the nght of self­

defense and ehmmated the 'duty to retreat' before usmg deadly force m certam 

CIrcumstances" In the McWhorter case, McWhorter approached hIS former gIrlfnend_ when 

they left a nverfront club m Ft Lauderdale, and the two men started fightmg Appellant Said 

that the date punched hIm first and he was only trymg to protect hImself 

A tnal Judge should grant a dIrected verdIct when the eVIdence merely raIses a 

SuspICIOn that the accused IS gmlty Id, State v Cherry, 361 S C 588, 594, 606 S E 2d 475, 

478 (2004) Unless there IS a total failure of competent eVIdence as to the charges alleged, 

10 



refusal by the tnal Judge to dIrect a verdIct of acqUlttalis not error State v Arnold, 361 S C 

386,605 S E 2d 529 (2004) A defendant IS entItled to a dIrected verdIct when the state fails 

to produce eVIdence of the offense charged State v Gentry, 363 S C 93, 610 S E 2d 494 

(2005) 

The tnal court should have granted the dIrected verdIct motIon for appellant Curry 

was trymg to protect hImself from deadly force De was much bIgger than Curry, and De 

stood by the front door and told Curry that he was not gomg anywhere Curry was trapped 

because De would not leave hIm alone, and would not let hIm leave Curry testIfied he dId 

have a gun but he kept It m the trunk of the car untIl he got to hIs mother's house and then 

he put It under her mattress He dId not have a permIt for a concealed weapon, but he was 

over twenty-one and there was no reason he could not obtain a permIt When It was close to 

mIdmght, he went upstairs and put the gun m hIs pocket R 260 - 271 Curry was not 

mvolved m an unlawful actIVIty as he tned not to fight, and Just wanted to leave He stood 

hIS ground and used the force necessary to stop De 

In State v Goodson, 312 S C 278,440 S E 2d 370 (1994), the Supreme Court held 

that the mere unlawful posseSSIOn of a firearm dId not preclude a defense to homICIde on the 

ground of aCCIdent, m hght of the burden on the state to prove beyond a reasonable doubt 

that the accused's unlawful act was at least the prOXImate cause of the homICIde 
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ARGUMENT 

II 

The tnal court erred m denymg appellant's reque~t to omIt from hIS Jury charge on 

self -defense the language "If the defendant had no other way to aVOId the danger" because 

It conflIcted wIth the language from 16-11-440 (C) whIch the Judge dId charge that provIded 

that If the defendant was attacked m a place where he had a nght to be, then he had no duty 

to retreat and had the nght to stand hIS ground and meet force With force 

When the Judge asked for proposed JUry charges, defense counsel asked that the 

Judge charge self defense but leave out element four whIch was the duty to retreat The 

SohcItor argued that 16-11-440 apphed when the person who was shot was makmg an 

unlawful entry R 233, 11 5 - 25, R 234, 11 1 - 25, R 235, 11 1 - 25, R 236, 11 1 - 25, R 

238,11 1 - 25, R 239,11 1 - 25, R 239,11 1 - 25, R 240, 11 1 - 25 

The tnal Judge agreed to charge self-defense as one of the Jury charges R 354,11 1 

- 25, R 355, 11 1 - 25, R 356, 11 1 - 5 Defense counsel requested that the tnal Judge 

mclude m ills JUry charge on self-defense the language from 16-11-44-(C) whIch provIded 

that Curry dId not have a duty to retreat and could stand hIS ground Counsel CIted the 

Flonda Statute 776013 and the Flonda case of McWhorter V State, 971 S 2d 154 (DIstnct 

Court of Appeal, Fourth DIstnct 2007) R 336 - R 354 The Judge agreed to use that 

language, but he also then mcluded as part of the self-defense charge that the defendant had 

no other probable way to aVOId the danger, death, or senous bodIly harm other than to act as 

the defendant dId m thIS mstance R 354,11 12 - 25, R 355,11 1 - 25, R 356,11 1 - 5 
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Defense counsel objected to the Judge chargmg , aVOIdance of the danger" Counsel 

argued that It conflIcted WIth the language of "no duty to retreat" The Judge SaId that was 

the law R 356,11 1 - 25, R 357,11 1 - 25 

The Judge's charge to the Jury on self-defense was 

The folloWIng elements are reqmred to establIsh self-defense 
FIrst, the defendant must be wIthout fault m bnngmg on the 
dIfficulty If the defendant's conduct was the type WhICh was 
reasonably calculated to and dId provoke a deadly assault, the 
defendant would be at fault m bnngmg on the dIfficulty and 
would not be entItled to an acqUIttal on self-defense The next 
element IS that the defendant was actually m Immment 
danger of death or senous bodIly mJury, or that the defendant 
actually belIeved he was m Immment danger of death or 
bodIly mJury I tell you that If the defendant was not engaged 
m an unlawful actIVIty and was attacked m any place where 
he had a nght to be, he had no duty to retreat and had the 
nght to stand hIS ground and meet force WIth force, even to 
the extent of usmg deadly force or great bodIly mJury If It 
was necessary to prevent death or great bodIly mJury to 
hImself or others If the defendant was actually m Immment 
danger, It must be shown that the CIrcumstances would have 
warrant a person of ordmary firmness and courage to stnke 
the fatal blow to prevent death or bodIly mJury the 
final element of self-defense IS that the defendant had no 
other probable way to aVOId the danger or death or senous 
bodIly mJury than to act as the defendant dId m thIS partIcular 
mstance I tell you that a person could not be reqmred to 
make an exact calculatIOn as to the degree or amount of force 
WhICh may be needed to aVOId death or senous bodIly harm, 
therefore, m self-defense a defendant has the nght to use the 
force needed to aVOId death or senous bodIly harm 

R 403 -R 406 

Defense counsel objected agam after the Judge mstructed the Jury to the Judge 

mcludmg the language "no other way to aVOId the danger" R 407,11 20 - 25, R 408,11 l-

3 
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In the Flonda case of McWhorter v State, supra the DIstnct Court of Appeal of 

Flonda, Fourth DIstnct, reversed and remanded the case because the tnal court erred m 

mstructmg the JUry on self defense The Flonda court held that the mstructIOns gIven by the 

tnal court were mconslstent WIth the new statute 776 013 "whIch expanded the nght of self­

defense and elImmated the 'duty to retreat' before usmg deadly force m certam 

cIrcumstances" The Flonda appellate court wrote that the tnal Judge "properly elImmated 

all express references to a 'duty to retreat' from the Jury mstructIOns, but he left m language 

explammg that the appellant should try to 'avOId the danger' before usmg force" 

The law to be charged must be determmed from the eVIdence presented at tnal State 

V Knoten, 347 S C 296, 302, 555 S E 2d 391 (2001), State v Lee, 298 S C 362, 364, 380 

S E 2d 834, 835 (1989) A tnal court's deCISIon regardmgJury charges WIll not be reversed, 

where the charges as a whole properly charged the law to be applIed State v Rye, 375 S C 

119,651 S E 2d 321 (2007) 

A Jury charge IS suffiCIent If, when conSIdered as a whole, It covers the law 

apphcable to the case State v Curry, 370 S C 674, 636 S E 2d 649 (Ct App 2006) Jury 

mstructIOns should be conSIdered as a whole, and If as a whole they are free from error, any 

Isolated portIOns whIch may be misleadmg do not constItute reverSIble error State v SmIth, 

315 S C 547, 446 S E 2d 411 (1994) The Supreme Court has frequently accepted Jury 

questIOns as eVIdence that the tnal Judge's ongmal mstructIons were not suffiCIently clear 

Belmontes v Brown, 414 F 3d 1094 (9th Clr 2005) CItIng Shafer v South Carolma, 532 

US 36 (2001) 

After the Jury retIred to delIberate, they sent a note to the Judge askmg for an 

explanatIOn on the law of self-defense The Judge gave them hIs same Jury charge on self-
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defense R 408,111-25, R 409,111-25,R 410,11 1-25, R 411,11 1-25 TheJury's 

questIOns m Curry's case mdicate the confuSIOn of the JUry and that the ongmal mstructIOns 

were not clear 

A JUry charge IS no place for purposeful ambIgUity State v Belcher, 385 S C 597, 

685 S E 2d 802 (2009) 
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ARGUMENT 

III 

The trIal court erred m denymg appellant's motion to set aSIde the verdIct and grant 

a new trIal smce the case could be decIded as a matter of law under SectIOn 16-11-440 (C ) 

and the Immumty from prosecutIOn prOVISIon under SectIOn 16-11-450 when appellant, 

whIle visItmg hIS mother's home, was protectmg mmselffrom attack by hIS cousm 

After the Jury returned theIr verdIct of gUIlty of voluntary manslaughter, defense 

counsel made the motIOn that the verdIct be set aSIde pursuant to the ThIrteenth Juror 

DoctrIne He argued that there was sufficIent testImony that the case could stIll be deCIded 

as a matter of law based on 16-11-440 (C) and 16-11-450 The Judge demed the motIon R 

417,111-10 

In South Carolma, a trIal Judge may grant a new trial followmg a Jury verdIct, m 

essence, as the tmrteenth Juror when he finds the eVIdence does not Justify the verdIct, and 

then to grant a new trIal based solely upon the facts Lane v GIlbert ConstructIOn Company, 

LTD, 383 S C 590,681 S E 2d 879 (2009) 

Under the "ThIrteenth Juror" doctnne, WhICh IS the standard for grantmg a new trIal 

m state law actIOns, the trIal Judge essentIally SItS as the thIrteenth Juror and may grant a new 

trIal based solely upon the facts If he finds that the eVIdence does not Justify the verdIct 

Norton v Norfolk Southern Railway Company, 350 S C 473, 567 S E 2d 851 (2002) 

Upon reVIew, a trIal Judge's order grantmg or denymg a new trIal wIll be upheld unless the 

order IS wholly unsupported by the eVIdence, or the conclUSIOn reached was controlled by an 

error of law Id 
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The tnal Judge should have granted a new tnal because Curry's case met the 

elements of 16-11-440 (C) 
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CONCLUSION 

Based on the above, the convIctIOns and sentences should be reversed, and the case 

remanded for a new trIal III Issues Two and Three, and a dIrected verdIct of acqUIttal III Issue 

One 

ThIs 16th day of August, 2011 

Respectfully submItted, 

antey DuRant 
Appellate Defender 

ATTORNEY FOR APPELLANT 
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