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her Notice. He further contended the statute of limitations procedurally
barred Ranucci from filing an action agamst him for her injuries because her
expert witness's affidavit was defective. '

On July 23, 2009, Ranucci filed an affidavit of Dr. Boortz-Marx
(Affidavit), indicating Dr. Boortz-Marx practiced medicine in the areas of
Anesthesiology and Anesthesiology Pain Management. Dr. Boortz-Marx
averred Dr. Crain had violated the applicable standard of care by failing to
document Ranucci's informed consent. Subsequently, Dr. Crain filed a
“supplemental memorandum pointing out Ranucci had not explained the "time
constraints" that prevented her from timely filing an expert's affidavit' and
adding to his grounds for dismissal the various deficiencies in the filing and
substance of the Affidavit.

On August 13, 2009, the circuit court heard arguments on Dr. Crain's
motion. The parties extensively argued both procedure and substance. In an
order dated September 21, 2009, the circuit court found Ranucci failed to file
the Affidavit timely as required by section 15-79-125 and granted Dr. Crain's
motion to dismiss the Notice. However, because the Notice and Affidavit did
not constitute an "action," the circuit court denied Dr. Crain's motion to
dismiss based upon the applicable statute of limitations. ’

On October 5, 2009, Ranucci filed a motion to alter or amend the -
judgment seeking clarification of the circuit court's interpretation of sections
15-36-100 and 15-79-125. The circuit court denied the motion but stated the
two statutes "operate independently of each.other, and . .. [section] 15-36-
100 does not offer a procedural alternative to [section] 15-79-125." This
appeal followed. | |

1 In his supplemental memorandum and at the heariilg‘ on his ttivs:t.::ibn,.Dr.
Crain pointed out Ranucci retained counsel in this matter prior to August 9,
2006, when her counsel requested her medical records from Dr. Crain.



Terms that are clear and unambiguous on their face leave no room for
statutory construction, and we must apply the statute according to its literal
meaning.” Miller v. Aiken, 364 S.C. 303, 307, 613 S.E.2d 364, 366 (2005);
see also City of Camden v. Brassell, 326 S.C. 556, 561, 486 S.E.2d 492, 495
(Ct. App. 1997) ("Where the language of the statute is clear and explicit, the
court cannot rewrite the statute and inject matters into it which are not in the
legislature's language."). "An appellate court cannot construe a statute.
without regard to its plain meaning and may not resort to a forced
interpretation in an attempt to expand or limit the scope of a statute." Brown
v.S.C. Dep't of Health & Envtl. Control, 348 S.C. 507, 515, 560 S.E.2d 410,
414.(2002). However, when two statutes conflict, a specific statute prevails
over a more general statute. Spectre. LLC v. S.C. Dep't of Health & Envtl.
Control, 386 S.C. 357, 372, 688 S.E.2d 844, 852 (2010).

B.  Professional Negligence and Medical Malpractice Filings

Section 15-79-125(A) of the South Carolina Code (Supp. 2010)
imposes prelitigation filing requirements upon individuals intending to file
suit for medical malpractice:

Prior to filing or initiating a civil action .
alleging injury or death as a result of medical
malpractice, the plaintiff shall contemporaneously
file a Notice of Intent to File Suit and an affidavit of
an expert witness, subject to the - affidavit

. requirements established in Section 15-36-100, in a
county in which venue would be proper for filing or
initiating the civil action. The notice must name all
adverse parties as defendants, must contain a short
and plain statement of the facts showing that the
party filing the notice is entitled to relief, must be
signed by the plaintiff or by his attorney, and must
include any standard interrogatories or similar

- disclosures required by the South Carolina Rules of-
Civil Procedure. Fllmg the Notice of Intent to File



of the statute of limitations is considered timely and provides no basis for a
~ statute of 1imitations defense."

Subsections C, E, and F detail additional rules pertammg to filing and
challenging affidavits filed pursuant to subsection B:

(C)(l) The contemporaneous filing requirement
of subsection (B) does not apply to any case in which
the period of limitation will expire, or there is a good
faith basis to believe it will expire on a claim stated
in the complaint, within ten days of the date of filing
and, because of the time constraints, the plaintiff
alleges that an affidavit of an expert could not be
prepared. In such a case, the plaintiff has forty-five
days after the filing of the complaint to supplement
the pleadings with the affidavit. Upon motion, the
trial court, after hearing and for good cause, may
extend the time as the court determines justice
requires. If an affidavit is not filed within the period
specified in this subsection or as extended by the trial
court and the defendant against whom -an affidavit
should have been filed alleges, by motion to dismiss
filed contemporaneously with its initial responsive
pleading that the plaintiff has failed to file the
requisite affidavit, the complaint is subject to
dismissal for failure to state a claim. The filing of a
motion to dismiss pursuant to this section, shall. alter
the period for filing an answer to the complaint in
accordance with Rule 12(a), South Carolina Rules of
Civil Procedure.

(2) The contemporaneous filing requirement of
subsection (B) is not required to support a pleaded
specification of negligence involving subject matter
that lies within the ambit of common knowledge and



with” Rule 12(a), South Carolina Rules of Civil
Procedure. ‘

Finally, subsection G states section 15-36-100 applies to twenty-two specific
professions, including medical doctors.

C. Analyéis
We affirm the circuit court's dismissal of Ranucci's Noticé for her

failure to comply with the contemporaneous filing requirement of section 15-
79-125. "Where the language of the statute.is clear and explicit, the court

cannot rewrite the statute and inject matters into it -which are not in the

legislature's language." City of Camden, 326 S.C. at 561, 486 S.E.2d at 495.
The language at issue here is both clear and explicit.

This appeal turns upon the proper application of two statutes that treat
related situations and reference one another. Here, section 15-36-100
establishes the procedure for commencing suits for professional negligence
against professionals i twenty-two different areas, including medical
‘doctors.  § 15-36-100(B), (G). By contrast, section 15-79-125 deals
specifically with. prehtlgatlon requirements for medical malpractice actions.
§ 15-79-125(A).> Medical malpractice is a type of professional negligence
and, therefore, falls within the domain of both statutes. See Doe v. Am. Red
-Cross Blood Servs., S.C. Region, 297 S.C. 430, 435, 377 S.E.2d 323, 326
(1989) (recognizing physicians and other medical professionals are subject to
professional negligence actions). Despite the apparent confusion generated
by their internal cross-references, these statutes do not conflict. Each statute
governs a distinct time period during the litigation process, and those time
periods are consecutive. Section 15-79-125 controls the portion of the
process. that commences with the filing of a Notice of Intent to File Suit and
ends with prelitigation mediation. If the parties are unable to resolve their
dispute through mediation, section 15-36-100 guides them through the

2 Both statutes were added to the South Carolina Tort Claims Act by Act. No
32,2005 S.C. Acts 133.



- 79-125.° Similarly, provisions requiring parties to file additional documents
contemporaneously with an "initial responsive pleading" are meaningless in '
the context of section 15-79-125, in which no initial pleading yet exists.’

Section 15-79-125 is silent as to any procedures for challenging an affidavit
filed with a Notice of Intent to File Suit. Rather than signifying adoption of
the provisions in section 15-36-100, we find this silence denotes those

provisions do not apply to affidavits filed in compliance with section 15-79-
125.

Nothing in either statute suggests the legislature intended an affidavit
filed pursuant to section 15-79-125 to affect a plaintiff's obligation to file a
- similar affidavit later "as part of the complaint" pursuant to section 15-36-
100.° Rather, the legislature clearly intended the two statutes to operate
independently of one another and in distinct- time frames, with the specific
exception that they share the criteria for preparing affidavits of expert
witnesses.

This intent is further reflected in the effects of each statute's provisions
on the process of resolving medical malpractice claims and on the parties'
rights. Section 15-79-125 enables potential litigants to identify likely causes
of action, gather information, and pursue a resolution of their medical
malpractice disputes through mediation, while shielding the potential plaintiff

*See.e.g., § 15-36- 100(A)(34) ©)(1) & (2).
4see,eg § 15-36-100(C)(1), (B), (F).

> Ranucci's contention that section 15-79-125 establishes the afﬁdav1t and
Notice of Intent to File Suit as alternative initial pleadings to be used in
commencing a lawsuit for medical malpractice is unpersuasive. This
interpretation would obviate the need for section 15-36-100 to apply directly
to medical malpractice actions. She mlsmterprets the prefatory language in
section 15-36-100(B), "[e]xcept as provided in Section 15-79-125," as
supporting her proposition. Not only does other language in section 15-36-
100 fail to support this assertion, but section 15-79-125 clearly states its
scope is limited to prelitigation matters. Furthermore, section 15-79-125(E)
sets forth a timetable for filing suit should mediation fail.
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 CONCLUSION

We find sections 15-36-100 and 15-79-125 operate independently of
one another, except that section 15-79-125 relies upon the provisions of
section 15-36-100 concerning the preparation and content of an affidavit of a
medical expert. Therefore, we find the circuit court did not-err in this case .
when it dismissed the Notice for Ramucci's failure to comply with the
contemporaneous affidavit filing requlrement of section 15-79-125.
Accordingly, the decision of the circuit court is

AFF TRMED.
KONDUROS, J., concurs..

FEW, C.J., concurring: I concur with the majority's interpretation of
the statutes at issue in this appeal. However, I believe our interpretation
requires the conclusion that the statute of limitations has expired on any civil
action Ranucci might have brought for malpractice. Therefore, the issues
raised in this appeal are moot, and I would dismiss the appeal. '

It is fundamental to our system of justice that a civil action must be
commenced within the-applicable statute of limitations. S.C. Code Ann. §
15-3-20(A), (2005) ("Civil actions may only be commeénced within the
periods prescribed in this title after the cause of action has accrued . "
Moates v. Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App. 1996)
("Statutes of limitations are not simply technicalities. On the contrary, they .
have long been respected as fundamental to a well-ordered judicial system.").
A civil action is commenced by the filing and service-of a summons -and
complaint. § 15-3-20(B); Rule 3(a)(1), SCRCP. The statute of limitations on
a medical malpractice action is three years. S.C. Code Ann. § 15-3-545(A)
(2005). Ranucci's medical malpractice action accrued no later than TJune 10,
2006, and no civil action has ever been commenced.. '

13




patticipating in the mediation, Anticipating the possibility that a prospective -
plaintiff may need a cowrt order to force the mediation, the statute provides
that "[t]he circuit court has jurisdiction to enforce the provisions -of this-
section." § 15-79- 125(D) ' :

These provisions -give a plospectlve medical malpractice plaintiff the
tools to complete the necessaiy steps to commence a medical malplac’uce
lawsuit within -the statute of limitations. There is no pr ovision of law,
“however, which would allow.a prospective plaintiff to commence any civil
action five-and-a-half years after the statute of limitations began fo run. Even
if this court ruled in Ranucci's favor, we could grant no more relief than to -
declare that the Notice was properly filed, and the circuit court erred in ruling
to the contrary. We could never enable a summons and medical malpractice
complaint to be filed and served before June 10, 2009 Sloan v. Friends of
the Hunley, Inc., 369 S.C. 20, 26, 630 S.E.2d 474, 477 (2006) ("A moot case
exists where a judgment rendered by the court will have no practical legal-
effect upon an existing controversy . . . .").” The case is over, and the issues
" raised in this appeal are moot. ' '

7 Ranucci appears to have filed éven the Notice after the expiration of the
statite of limitations,  According to that document, Ranucci began
experiencing pain in her tight breast. After an ultrasound, her gynecologist
referred her to Dr. Crain for a biopsy, which was performed on June 7, 2006.
According to Ranucci's Notice, "[sJubsequent to the biopsy, the Plaintiff
suffered severe pain with her respirations.” This "severe pain with her
respirations" appears to have been of a different character and a different
intensity from the previous "pain in her breast." Thus, the statute of

limitations would have begun to run as soon as she felt the différent character

of pain, not several days later when the cause of the pain was confirmed to be

a collapsed lung. See Knox v. Greenville Hosp. Sys., 362 S.C. 566, 571-72, -
608 S.E.2d 459, 462 (Ct. App. 2005) (holding the statute on a medical

malpractice action began to run upon the experience of pain the patient
recognized to be different, not when the cause of the pain was subsequently

diagnosed). It therefore-appears that the statute of limitations expired even

before the Notice was filed on June 8, 2009.

13b




MEMORANDUM IN SUPPORT OF PETITION

This matter was heard on December 7, 2011 and the Opinion of the Court filed on
January 25, 2012 as Opinion No. 4935. Pﬁrsuant to Rule 221, SCACR, the
?etitioner/Apellént files this petiﬁ.on .for rehearing and respectfully represents that:

I The Court of Appeals misapprehended the clear language of section 15-79-
125 by stating in its opinion that: |

“[S]ection 15-79-125(A) invokes only the provisions Vof

15-36-100 governing the preparation and conient of the

ajj‘idavzz‘ ” (emphasis added)
This finding, judicially rewrites the language of the statute and interjects verbiage that
cannot be found or substantiated anywhere in the statute itself.

Section 15-79-125(A) clearly and uneqqivocally'state.s that the contemporaneous
filing of a Notice ofllntent to Fﬂe Sﬁit and an affidavit of an expert are “subject to the
afﬁdavit requirements established in Section 15-36-100.” This language is inclusive of
the entire statute rﬁtﬁer than limiting it to a particular subsection of the statute. '

Terms that are clear and unambiguous on their face leave no ‘room_for statutory
construction, and we must apply the statute according to its literal meaﬁing.Mi]ler V..

~ Aiken,364 S.C. 303,307,613 S.E.2d 364,366(2005); see alsoCity of Camden v.

‘Brassell:326 S.C. 556,561,486 S.E.2d 492,495(Ct. App.'1997) ("Where the language of

the statute is clear and explicit, the court cannot rewrite the statute and inject matters mnto

it which are not in the legislature's language."). "An appellate court cannot construe a

statute without regard to its plain meaning and may not.resort to a forced interpretation in

15



Such an affidavit is a threshold requirement 2 medical

malpractice claimant must satisfy in order to seek disclosure

of sensitive and often highly technical information. However,

it does not appear to carry any additional significance that

would necessitate implementing measures to test thé

authorship or content of the affidavit.”
First and foremost, in finding that there are no circumstances whatsoever which would
allow the filing of the expert affidavit other than contemporaneousty with the Notice of
Intent to File Suit, the Court of Appeals has effectively given the affidavit the import that
without it, the Notice of Intent to File Suit has no significance. It is the Notice of Intent
to File Suit Wthh acts to toll the applicable statute of hmltatlons If the Notice of Intent
itself does not as the Court of Appeals states, accomplish this function; then the
contemporaneous filing of the Affidavit is also given the significance of tolling the
s’;atute of limitations and substantially affecting the substantive and procedural rights of”
the Plaintiff to proceed with an action to recover damages for professional negligence of
the doctor. | |

The Court’s interp’retation that the affidavit [D]oes not appear to carry any

additional significance that woﬁld necessitate implementing measures to test the
authorship or content of the affidavit (emphasis) complefeiy ignores the legislature’s
intent to require that the affidavit itself have very particular and meaningfui effect in its
-bontent and 1mpr1matur of authority by its author. By attempting to cut out and exclude
relevant poftions of Section 15-3 6-100 in their application to 'Se_ction‘ 15-79-125, the

Court effectively states that the remedies provided by 15-3 6-100 for a defective or faulty

17



WHEREFORE, the Petitioner/Appellant herein respectfuily Petitions this
Honorable Court to Rehear and Reconsider the issues in this matter.and to substitute its

~ prior opinion with a new one REVERSING the decision of the Circuit Court Judge below

and stating and clarify the law as requested herein.

Respectfully Submitted,

Michael E. Atwater, Esquire
_ Eric C. Davis, Esquire
1470 Ebenezer Road
Rock Hill, South Carolina 29732
(803) 326-2000

Attorneys for the Appellant
February 9, 2012
LT v.
RECEIVER
- FEBG9 200
: & Court of Appeals
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cc:

Eric Christopher Davis, Esquire
Michael E. Atwater, Esquire
Lee Cannon Weatherly, Esquire
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STATEMENT OF ISSUES ON APPEAL
I.  DID THE LOWER COURT ERR IN FINDING THAT A MEDICAL
EXPERT AFFIDAVIT WAS NOT TIMELY FILED WHEN PLAINTIFF
HAD FILED SAME WITHIN 45 DAYS OF THE FILING OF A NOTICE
OF INTENT TO FILE SUIT WHICH WAS FILED WITHIN 10 DAYS
OF THE STATUTE OF LIMITATIONS?
II. = DID THELOWER COURT ERR IN FINDING THAT S.C. CODE ANN.

§15-79-125 AND §15-36-100 OPERATE INDEPENDENTLY OF EACH
OTHER?

STATEMENT OF THE CASE

This medical malpractice case was initiated with the filing of a Notice of Intent to
File Suit pursuant to S.C. Code of LaWs (Ann.) § 15-79-.125 on ~T‘lme 8,2009. Paragraph
D of the Notice of ‘Intentvto File Suit included a notice pursuant to V_S.C. Code of Laws
(Ann.) § 15-36-100(C)(1) stating that the pleading was being filed within 16 days of the
applicable statute of limitations and that due to time constraints an affidavit of the expert
could not be prepared. Further reference was made to the stétutory provisions of .S.C.
Code of Laws (Ann.) § 15-36-100(B) stating that an affidavit of the expert would be filed
within 45 days..

On July 23, 2009, the Plaintiff (Ranuccti) filed the expert Afﬁdévit of Richard L.
Boortz-Marx, MD within 45 days of filing the Notibe of Intent to Filc_;Sl_Jit.

On July 16, 2009, prior to Ranuéci’s filing of her expert’s affidavit, the Defendant

-(Dr. Crain) filed an Answer to the Notice of Intent to File Suitv along with a Motion to

25



pursuant to Rule 59(e) SCRCP, when 1n fact, his clarification of the prior order was the
remedy sought by the Plaintiff 'm.h'er Ruh_é 59(e) Motion.

The Plaintiff filed this appeal on November 19, 2009.

27



medical doctors in subsection (G)(7) as a profession which is included within the

mandates of the statute.
After a hearing on Dr. Crain’s motion and a subsequent Motion filed by Ranucci

pursuant to Rule 59(e), SCRCivP; the lower court ruled in error in favor of Dr. Crain.

29



(R. 42—46), Transcript of Record of Hearing dated August 13, 2009 (R. p. 56, lines 3-7; p.
56 lines 23-25 —p. 57. Lines 1- 4; p. 59, lines 24-25-p. 60, lines 1-16- p 61, line;s 16-25
- p. 62, lines 1-3), and Transcript of Record of Hearing dated November 1_2, 2009 (R. p.
78, lines 22-25- p. 79, lines 1-12; p. 79, lines 16-25- p.80, lines 1-25- p. 81, lines 1-9- p.
85, lines 7 -19- p. 86, lines 22-25- p. 87, lines .1-10- p. 88, lines 2 - 7 ) that Sections 15-
36-100 and 15-76-125 must be read and construed together to give them their statutory.
meaning and intent. Ranucci argugd that a correct reading of both sections requires that
- the tolling provisions in Section 15-36-100(C)(1) are applicable to the filing of an exﬁgrt
affidavit in a medical malpractice action initiated pursuant to Section 15-79-125(A) when
(1) the Notice of Intent to Fﬂé Suit is filed within ten days of the applicable Statute of
Limitations and the Plaintiff alleges that there was not sufficient time to prepare an
affidavit of the expert, and (2) an affidavit comporting with the réquirements of 150-36-
100(B) is subsequently filed within forty-five days of the filing of the Notice of Intent.

The resolution of this dispute lies within the ambit of two primary issues: (1)
statutory interpretation of Sections 15-36-100 and 15-79-125; and (2) notice and
compliance with filing deadlines in regard to the medical malpractiée a.ction'.

A. Interpretation of Sections 15-36-100 and 1(5-79-125

i. Rules of Statutory Constrhcti_on

The cardinal rule of statutory interpretation is to ascertain gnd effectuate the

legislature's intent. Coastal Conservation v. Dept. of Health, 380 S.C. 349, 365 (Ct. App. |

2008).

In South Carolina, the court's foremost duty is to determine the intent of the

31



manifest purpose. Coastal, 380 S.C. at 367.

When reasonably possible, statutes in apparent conflict should be interpreted to

allow both to stand. Coastal, 380 S.C. at 368.

Courts will reject statutory interpretations that lead to absurd results clearly

 unintended by the legislature or that defeat the plain legislative intent. Peake, 375 S.C. at -

599.

ii. Applying the Rules to the Statute

The process of initiation of a Medical Malpractice Action is spelled out in two
different statutes which refer to one another in their language.- Both of these statutes were
péssed within one single act of the legislature, being Act No. 32 of 2005.

S.C. Code Ann. § 15-79-125(A) reads: (emphasis added)

“Prior to filing or initiating a civil action alleging injury or -

death as a result of medical malpractice, the plaintiff shall

c_ontemporaneously file a Notice of Intent to File Suit and an affidavit

of an expert witness, subject to the affidavit requiremeni‘_s established

in Section 15-36-100, in a county in which venue would be proper for

filing or initiating z‘hé civil action. The notice must name all adverse

parties as defendants, must contain a short and plain statement of the

facts showing that the party filing the notice is entitled to relief

must be signed by thé plaim‘zﬁ’or by his aﬁorney, and must include any

standard interrogatories or similar disclosures required by-the South

Carolina Rules of Civil Procedure. Filing the Notice of Intent to File

33



e;ziden'ce at the time of the filing of the affidavit.

This subsection of Section 15-36-100 mandates that an expert afﬁdavit must be
filed in order to initiate a legal proceeding aﬂeg'mg professional negligence. It also
outlines the specific information and requirements of the expert affidavit which must be

filed pursuant to Sections 15-79-125 and 15-36-100.
| Specific reference is made in this subsection to the professionals to whom this
subsection applies regarding the submission of an expert affidavit as a prerequisite to the
initiation of legal proceedings for damagés a.nsmg as a result of professional negligence.
‘This subsection directs that it is applicable to “a professional licensed by or registered

with the State of South Carolina and listed in subsection (G)”.

(%

S.C. Code Ann. § 15-36-100(G) reads: (emphasis added)
(G) This section applies to the following professions:
(1) architects;
(2) attorneys at law
(3) certiﬁédpublic accountants;
(4) chir_ofractors;
(5) dentists,
(6) land surveyors;
(7) medical doctors;
(8) marriage and family therapists;
( 9) nurses, |

(10) occupat'ional therapists,

11
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S.C. Code Ann. § i5-79-125(A) reads in part: (emphasis added)

“...the plaintiﬁ‘shdll contemporaneously file a Notice of Intent to File Suit and
an-affidavit of an expert witness...”

However, there is étolling provision in S. C. Code Ann § 15-36-100(C)(1) which
is apblicable to both of the afOrementioﬁed sections.

| S.C. Code Ann. § 15-36-100(C)(1) reads in part: (emphasis added)

“The contemporaneous filing requirement of subsection (B) does

not apply to any case in which the period of limitation will exéire, or

there-is a good faith basis to believe it will expire on a claim stateaf

in the complaint, within ten days of the date éf filing and, because of

the time corﬁtrainﬁ, the plaintiff alleges that an affidavit of an

expert could not be prépared. In such a case, the plaintiffhas

forty-five days after the filing of the complaint to supplement the

pleadings with the affidavit.....”.

Reading all of the sections together as required by 01‘11 rules of statutory
construction, it becomes abundantly clear that the tolling provision of Seétion 15-36-°
100(C)(1)7 is equally applicable to the initial filing requirements of both sections 15-79-
125 and 15—36—100, B

It is not possible to read Section 15-79-125 by itself and ascertain all of the
requirements mandated by the legislature for filing a medical malpractice action. It is for
this reason that 15-79-125 explicitly incorporates Section 15-36-100 in its entirety.

iii. Ranucci’s Compliance with Statutory 'Filing Deadlines

13
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L THE LOWER COURT ERRED IN FINDING THAT S.C. CODE ANN. §15-79-
125 AND §15-36-100 OPERATE INDEPENDENTLY OF EACH OTHER

It is not possible to read Seétion 15-79-125 by itself and ascertain all of the
requirements mandated by th¢ legislature for.flling a medical malpractice action. It is for
this reason that 15-79-125 explicitly incorporates Section 15-36-100 1n its entirety.

Statutes are to be read together given t'heir plain meaning. Any conflicting rule
goes to inclusion ﬁot to exclusioﬁ. These statutes are both part of the same Act and all

statutes in an act are required to be read together to give the Act its proper purpose.

15
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A. Dr. Boortz-Marx is not a qualified expert pursuant to S.C. Code Ann.
Ann. § 15-79-125 and/or S.C. Code Ann. Ann. § 15-36-100. . .19

B. The substance of Dr. Boortz-Marx's expert affidavit does not comply

~ with the requirements of S.C. Code Ann. Ann. § 15-36-100 because

the affidavit failed to properly outline an instance of “negligence"

which would support the allegations in the Complaint and failed to

establish proximate cause between the alleged negligent act and the
alleged damages. . .......... R L..21

COonCIUSION . . - e e 24

43



Higgins v. State, 307 S.C. 446,415 SE2d 799 (1992). .. ... .......... ... ... 12,

‘Hodges v. Rainey, 341 S.C. 79, 533 S.E.2d 578 (2000). . .. .................. 9
I'On, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000). .. .. .. 18
Nat'l Adver. Co. v. Mount Pleasant Board'ofAdiustment, 312 S.C. 397, 440 S.E.Zd'
875(19%94)........... .......... PR 12
New York Times Co. v, Spartanburg County School Dist. No. 7,374 S.C. 307, |

T649 SE2d 28 (2007). . . 10
Pederson v. Gould, 288 S.C. 141,341 SE2d 633 (1986). . .................. 20
Rodriguez v. Romero, 363 S.C. 80, 610 S.E.2d 488 (2005). .. ................ 12

Timmons v. S.C. Tricentennial Commission, 254 S.C. 378; 175 S.E.2d 805 (1970). -
.................................................................. 13

45



The Honorable S. Jackson Kimball heard the oral argument on the Motion to
: .Dismiss on August 13, 2009. After considering argument of couJ_:lseL and all matters of
record before the Court, Judge Kimball granted the Motion to Dismiss and issued an
order dafced September 21, 2009. Judge Kimball noted in his Order that "I find and
conclude that an affidavit was not timely filed, and that Appellant ‘has not met the
requirements of the statute. Thus, the Defendaﬁt 1s entit_led' to dismissal of the Ngtice,
and to have the same stricken by the Clerk of Courf from the file Eook. " brder of the
Honorable S. Jackson Kimball, p. 1. | |

On October 5, 2009, the Appellant filed a Motion to Alter or Amend Judgment
seeking clarification of the prior order. Adfter a hearing on the Motion to Alter or Amend
-Judgment on November 12, 2009, Judge Kimball issued a Statement of Judgment by the
Court dated November 13, 2009, which clarified his preﬁous order by stating that "S.C.
Code Ann. Ann. § 15-79-125 and 15-36-100 operate -jpdepend'ently of each other, and
that § 15-36-100 doés not offer a procedural alternative to § ‘15-.79'—125 "' Statement of
Judgment, p. 1.

The Appellant filed a Notice of Appeal on November i9, 2009, and filed the
Appellant's Initial Briefon F ebrué:y 3, 2010.

STATEMENT OF FACTS
.~ The Appellant filed a Notice of Intent to File Suit against Dr. Crain on June 8,

2009 alleging that Dr. Crain, a suxgéozi, was professionally negligent in performing a
surgical medicaln procedure on June 7, 2006. thice of Intent to File Suit, p. 1-2. The
Appeﬂanf retained counsel at least thirty-four months before filing her Notice of Intent to

\

File Suit. See Attorney Atwater's Request for Medical Records, p. 1. ‘The Appellant did
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certified only in anésthesiology and anesthesiology‘ pain management. Affidavit of
Richard L. Boortz-Marx, M.D,; p. 1. Dr. Boortz-Marx_étated that he has been active in
the area of anesthesiology and pain medicine for 17 sfears, bﬁt made no mention of
précticing or being acﬁve in Dr. Crain's medical speciaity of surgery. Id. Finally, Dr.
Boortz-Marx opined that Dr.- Crain violated the 4stand,31d of icA:a:e only by "not having
documented evidence of duly informed consent." Id. Dr. Boortz~Marx's Vafﬁdavit 1s |
silent as to any knowledge or expertise relating -to .the standard of care exercised by
surgeons, like Dr. Crain, regarding the process of inforrped consent with surglcal
patients. Dr. Boortz-Marx's affidavit is silent as to any similarity between the standard
of care of physicians of his expertise and background and surgeons such as Dr. Crain.

Additionally, Appellant did not allege or state any cause of action for fgilure to
provide informed consent in Appellant's Notice of Intent to File Suit. Notice of Intent to
File Suit, p. 1-2. Rather, the sole allegation against Dr. Crain is that he was negligent n
| performiﬁg a surgical biopsy of the Apbellant‘s breast tissue. Id. at p. 1. Dr. Boortz-
Marx's affidavit does not reference any alleged negligence relating to the performance of
a smécﬂ biopsy. |

ARGUMENT

Standard of Review

This Court should affirm the Trial Court's grant of Dr. Crain's Motion to Dismiss
because the Appellant failed to comply with the maﬁdatory statutory requirements and
conditions precedent to filing a medical malpractice cause of action. The appellate court
"applies the saﬁe standard of review as the trial court Wheﬁ vrevi_ewing the dismissal of

an action pursuant to Rule 12(b)(6), SCRCP." Capital City Ins. Co..v. BP Staff, Inc.,
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Malp;actice Statute, the plaintiff is also required to contemporaneously file an expert
affidavit with the Notice of Intent to File Suit pleading. The Medical Malpr.actioe Statute

~ specifically states: |
.Prior to filing ér initiating a civll action alleging injury or death as a result
of medical malpractice, the Appellant shall contemporaneously file a

Notice of Intent to File Suit and an affidavit of an expert witness,
subject to the affidavit requirements established in Section 15-36-100

S.C. Code Ann § 15-79-125(A) (emphasis added).

There is no ijOViSiOIi in the Me.dical‘ Malpractice Statute allowing for any
delayed ﬁljng of the required expert affidavit. The Souf?b Carolina Supreme Court has
held that it "cannot construe a statute without regard to its plain é.nd ordinary meaning,

. and this Court may not resort to subtle or forced _construcﬁpn In an attempt to limit or

expand a statute's scope." New York Times Co. v. Spartanburg County School Dist No.

7, 374 S.C. 307, 310, 649 S.E.2d 28, 29-30 (2007). To aJlow a subsequently filed
afﬁdawt would be an improper construction of this statute which is contrary to its plam
and ordinary meaning. Because the Appellant failed to properly file an expert affidavit
with her Notiqe of Intent to Fﬂe Suit, Suit was not properly filed under the Medical
Malpractice Statute on June 8, 2009.

The Appeliant is attemptmg to mvoke the tolling provision of S.C. Code Ann. §
15-36- 100 (heremafter “the Professional Malpractice Statute") to excuse her fallure to
properly file an expert affidavit with her Notice of Intent to File .Suit. However, based
on the ‘clear language of the Prdfessional Negligence Statute, the Medical Malpractice
‘Statute controls when it comés to the Atiming of the filing of the expert affidavit.
Specifically the Professio.nal Negligence Statute, S.C. Code Ann. § 15-36-100(B), states:

“Except as provided in Section 15-79-125. in an action for damages aﬂegjng

10
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file an cxpert athdavit within 45 days of filing the Notice of Intent if the expiration of
“the statute of limitations is m:tmment 1S not supported by the rules of statutory
interpretation. If possible, when two statutes appear to conflict, the statutes should be

construed in a way that allows both to stand and gives effect to each. Higgins v, State,

307 S.C. 446, 449, 415 S.E.2d 799, 801 (1992). Further, in a conflict between a specific

statute and a general statute, the more specific statute is controlling. See, e.g., Rodriguez

v. Romero, 363 S.C. 80, 86, 610 S.E.2d 488, 491 (2005) (noting that more specific

provisions are controlling); Heffner v. Destiny. Inc.. 321 S.C. 536, 538,.471 SE.2d 135,

136 (1995) (explaining that, where a general statute conflicts with a specific statute, the

specific statute is cootrol]ing); Nat'l Advor. Co. v. Mount Pleasant Board of Adjustment,
312 S.C. 397, 400, 440 S.E.2d 875, 877 (1994) (noting that specific laws prevail over
general laws).

When the South Carolina legislature enacted tort reform in 2005, they enacted
two separate statutes i:hat control profeosional malpractice generally and medical
malpractioe specifically, S.C. Code Ann. § 15-79-125 and S.C. Code Ann. § 15-36-100.
S.C. Code Ann. § 15-79-125, or the Medical Malpractice St_atue, is specific solely to
medical malpractice actions while S.C. Code Ann. § 15-36—106, or the Professional
Negligence Statute, applies to a yarioty of professional malpractice cases. The Medical .
Malpractice Statute specifically outlines the steps that must bo.ta.ken "prior to filing or

initiating a civil action alleging injury or death as a result of medical malpractice."

~ (emphasis adciod). The Professional Malpractice Statute does not require these
additional steps to be completed before a complaint is filed. Although the Professional

Malpractice Statute generally requires an expert affidavit to be filed contemporaneously

12
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court looks to the statute's laﬁguage as a whole in hght of its manifest purpose.“ Ex
p-afte Cannon, 385 S.C. 643, 655;‘685 S_.E.Zd 814, 821 (Ct. App. 2009). Moreover, tllle
court can look at the legislative history _surfoﬁnding the passage of the bill. Id.

The Medical Malpractice- Statue and the Professional Malpractice Statute were
both passed mfo law on Aprl.4, 2005 in the “South Ca.roliné Noneconomic Damages
Awards Act of 20.05’_’ also known as S.C. Senate Bill No. 83 or Act No. 32. Prior to the
enactment of S.C. Code Ann. § 15-36-100 ond § 15.79-125 in 2005, ten drafts of the
senate bill 83 were introduced. Of these ten arafts, ohl_y four of the drafts coﬁtained
cﬁmges to either § 15-36-100 or § 15-79-110, et seq; The ﬁrstvdra.ft of the bill,
intociuced on December 15, 2004, contained no reference to the Medica.l Malpracﬁce
| Statute. See Senate Bill. 83, beoer'nber 15, 2004. However, the Deoémber 15, 2004,

draft did include the text of the'Profegsional Malpractice Statute regarding the filing of
an affidavit and the provision allowing for the delayed filing of the ifﬁdavit. Id. A new
version of the bill was introduced on February 2, 2005, which merely added definitions
to § 15-79-110, and: made no other significant chaﬁges to the original draft of the bill.'
See Senate Bill 83, February 2, 2005. Notably, on March 2, 2005, a version of § 15-79-
125 was added to the bill which included the "Notice of Intent to File Suit" requirement
but did not include the contemporaneous expert affidavit requirement. See Senate Bill
83, March 2, 2005. Importantly, on Maréh 17, 2009, a nevs.f draft of the bill was
| introduced which added ‘"Except as provided in Section 15-79-125" to the beginning of
S.C. Code Ann. § 15-36-100(B) and also added the contemporaneous expert affidadit

requirement to § 15;79-125(A). See Senate Bill §3, March 17, -2009. The Maréh 17,

14
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in medical malpractice actions. Had the legislature intended for the Professional
Negligence Statute to control the timing requirements for expert affidavits, the final
.reﬁsions would not have been made and the specific language exempting the Medical
Malpracti‘ce- Statute from the affidavit timing provisions of the Professional 'Negligence‘
Statute would not have been added. Even if.the Couﬁ is not convinced by the plain
language of the statutes, the legislative history of the Bill clearly shoWs the legislature's
" intention toArequjre contemporaneous filings of affidavits in medical malpractice cases.
As tile Appellant failed- to comply with this law, Dr. Crain respectfully requests this.
Court to affirm the trial court's grant of Motion to Dismiss.
| _D. Even if this Court determines that S.C. Code Ann. Ann. § 15-36-100
applies to allow a delayed filing of an expert affidavit in certain
circumstances, permitting a delayed filing in the instant case would
not comport Wl'ﬂl the spirit of the law.

:Even should the Court (vietermjnc that S.C. Code Ann. 15-36-100 allows a party
filing a medical malpractice action to file a delayed expert affidavit under Subsection
(B), fhey should not éllow this particular Appellant ;co benéﬁt from this provision as her
actions are contrary to the spirit of the law. The contemporaneous affidavit exoepﬁdn .
listed in Subsection (C) of the Professional Negligence Statute prdvides for a situation
where “because of time constrairits, the Appellant alléges that an affidavit of an expert
could not be prepared.” S.C. Code Ann. § 15-36-100 .(C)(D' However, the record below
establishes that there were no such time restraints Qﬁ the Appellant in this case and no
justification for the- delay in obtaining the expért affidavit. | |

‘ The purpose of the contemporaneous expert afﬁd;v-it, the Notice of Intent to File
Suit, and the pre-suit mediation requirements in the “Soﬁth Carolina Noneconomic

Damages Awards Act of 2005” is to attempt to resolve medical malpractice actions prior

16
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Professional Negligence Statute. However, the Appellant is asking tl}é Court to reward
her for delaying the filing of the Notice of Intént until the last possible day and then
Waiting until the last possible day to provide a legally insufficient affidavit of a physician
who does not practice in the same area of medicine as the De;fendzmt., Additiénaﬂy, the
affidavit does not establish the qualifications of Dr. Boortz-Marx to render any oi)inibn
of alleged neghigence on the- part of Dr. Crain. The Appellant’s actions are directly
confrary to the purpose of the tort reform intended by the legislature in 2005, _and the
Appellant should not be rewarded for acting in such 'contra‘st to the spirit of the law. The
spirit of S.C. Code Ann. § 15-36-100(C)(1) was surely to assist Aﬁpeﬂants whose
counsel was retained just before the statute of limitations was to expire and could not
procure an expert affidavit in time. This is clearly not the situation in this matter.
| ‘On the basis of faimess, equity, and law, this Court should find that the Appella;nt
was under no timé constraints tha/t would allow them the protection of S.C. Code Ann. §
15-36-100(C)(1) to file an expert affidavit after ﬁhe Notice of Intent to File Suit.
Therefore, the Appellant’s claims were properly dismissed by the trial court.

II. DISMISSAL OF APPELLANT'S CASE WAS ALSO APPROPRIATE
BECAUSE, WHEN APPELLANT EVENTUALLY FILED AN EXPERT
AFFIDAVIT, SHE DID NOT COMPLY WITH THE STATUTORY
REQUIREMENTS.

"The appellate court may affirm any ruling, order, decision or judgmgnt upon any »
ground(s) appearing in the Record on Appcf,al." Rule 220(c), SCACR. The South
Carolina Suﬁreme Court has held that f‘a respondent-the 'winner' in the lower court-may

raise on appeal any additional reasons the appellate court should affirm the lower court's

ruling, regardless of whether those reasons have been presented to or ruled on by the

lower court." I'On, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 419, 526 S.E.2d 716,
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practice or specialty in which the opinion on the standard of care is offered; -

- or

(b) has actual professional knowledge and experience in the area of practice

or specialty in which the opinion is to be given . . .
(emphasis. add@dj. » .[-Inder South Carolina’s comﬁon law, a physician commits
malpractice by not exercising that degree of skill and Iéarnjng that is ordinarily
p_ossesséd and exercised by members -of the profession in good standing in the same or

similar circumstances. Durham v. Vinson, 360 S.C. 639, 650-51, 602 S.E.2d 760, 766

| (2004). Additionally, medical nglalpractice lawsuits have specific requirements that must
be satisﬁed in oraer for a genuine factual issue to exist. Specifically, a plaintiff alleging
medical malpractice must provide evidence showing '(1) the generally recognized and
accepted practices and procedures that would be followed by average, competent

practitioners in the defendant’s field of medicine under the same or similar

circumnstances and (2) the defendant departed from the recognized and generally

accepté’d standards. Pederson v. Gould, ?.88 S.C. 141, 143-44, 341 S.E.Zd 633, 634

(1986) (emphasis added). In addition to this common law requrement,_Secﬁon 15-36-
100(A) requires an expert té either be board certified in the area of practice or specialty
at 1ssue or have actual or, professiqﬁal knowledge and experience in this area.

. In the current matter, Dr. Crain is a surgeon. Under the common law and the
regulations of Section 15-36-100, he is held to the standard of-care for sﬁgeons.
However, the Appellant’s expert is an anesthésiologist who practices in the areas of pain
management and pa-lliative-care. In hi;s affidavit, the Appellant’s expert does not- state

that he has any training or is board certified in surgery as required under Subsection

20 :
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establish proximate cause between the allecred neghgent act and the
-alleged damages.

The Appellant claims the p;otectioﬁ of S.C. C,odé Ann. 15-36-100 (B) and (Cj(l)
. to file an affidavit after her filing a Notice of htent to File Suit. However, she has faﬂc;d
to meet the reqm're.ments of these sections with the substantiye content of her expert
affidavit signed by Dr. Boortz-Marx.

(1) Dr. Boortz-Marx’s Affidavit does not support the Complaint

. The Appellant makes one claim for negligence in‘her Notice of Intent to File
Suit. She ;tates:

Dz. Crain performed a.biopsy on June 7, 2006. Subsequent to the biopsy,

the Appellant suffered severe pain with her respirations. On June 10,

2006, an x-ray indicated that the Appellant had a collapsed lung as a

-result of the negligent execution of the biopsy. :
Notice.of Intent to File Suit; p. 1. However; mn Dr. Boortz-Marx’s affidavit, he cites a
coﬁlpletely different alleged deviation from the standard of care. He minimally writes
that Dr. Crain deviated from the standard of care by “not having documented evidence of
| duly informed.consent.” The Appellant’s Notice of Intent to File Suit alleges that Dr.
Crain neéligenﬂy petfo;med the breast biopsy on -June 7, 2006. However, the
Appellan’;’s expert’s affidavit does.not support tﬁis allegation, but instead makes ;a totally
different and separate ailegation regarding informed consent. The affidavit is silent as to
the affiant's knowledge of the standard of care .o_f sur'ge-ons regarding informed consent.

| Even 1f the Appeliant hasvthe protection of SuBsection (C)(l'.) of the Professional

Negligence StatuteA to file a delayed affidavit, she has not met the requirement of

Subsection (B) which requires a plaintiff to “file as part of the complaint an affidavit of

an expert ‘witness which must specify at least one negligent act or omission claimed to

22
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! This sole and incredibly minimal statement does not include any

informed consent.
statements regardiﬁg proximate cause or the factual basis for the claim. To effectively
allege one act of negligence, Dr. Boortz-Marx’s afﬁdawt, would need to state that, if Dr.
Cram had documented duly informed consent, the Appellant’s u:gunes n:ught have been
avoided. It does not. Purther, his affidavit would have to give the factual basis for such |

an allegation. It does not. In South Carolina, medical malpractice actions require a

greater showmg than generic allegations and conjecture. David v. McLeod Regional

Medical Center, 367 S.C. 242, 249, 626 SE2d 1, 4 (2006). As the Appellant’s claims

do not mise above generic allegations and conjecture they must be dismissed by this
Court.

The Appellant has failed to properly suppo.rt the negligenc;e alleged in the Notice
of Intent to File Suit with an expert affidavit. Additionally, the expert affidavit did not
prc')pérly name an instance of negligence or establish the element of proximate cause.
Moreover, the expert affidavit did it meet the requirements of Subéection (B) of the
Professional Negligence Statute by outlining the factual basis of the expert’s claim of
failure to document duly informea consent. | |

CONCLUSION

There are numerous grounds on Whi{ch this Court couléi affirm the trial court's
grant of summary judgment including (1) the faﬁu.re to contemporaneously file the
expert affidavit in spite of app'arently substantial time in which to do so, (2) the failure to
file an eibert 'afﬁd'avit of a qualiﬁgd exp_ert; or (3) the failure to file an expert affidavit

which properly supports the negligence aJléged in the complaint or to even allege that

1 The Appellant’s medical records are replete with documentation of the Appella.nt s informed consent for
the breast biopsy performed on June 7, 2006. '
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On July 16, 2009, prior to Ranucci’s filing of her expert’s affidavit, t-he Defendant
(Dr. Crain) filed an Answer to the Notice of Intent to File Suit along with a Motion to
Dismiss. The Defendant’s Answer alleged that the Pla'mtiff failed to comply with the
mandatory requirements of S.C. Code of Laws (Ann.) §6 15-79-120, 15-79-125, and 15-
36-100 by failing to file an expert affidavit contemporaneously with the Notice of Intent
to File Suit. The Defendant specifically pled and a_sserted that the tolling provisions of
Section 15-3 6-100- are iriapplicable. The Defendant’é Motion to Dismiss was predicated
up'oﬁ the non-contemporaneous filing of the expert affidavit and alleged defects in the
affidavit itself.

The motion to dismiss was heard by the Hondrable . Jackson Kimball on August -
13, 2009 and he issued a.n order dated September 21, 2009 finding that “an affidavit waé
not timely ﬁléd, and that Plaintiff has not met the requirement of the statute.”

On October 5, 2009; the Plaintiff filed a Notice of Motion and Motion to Alter or
Amend Judgment seeking clarification of the prior order. In this motion, the Plaintiff
specifically requested a declaration as to whether or ndt Judge Kimball had ruled that the
provisions of S.C. Code of Laws (Ann). § 15-36-100 are applicable in part, or in its
entirety, to the ﬁling.of an expert affidavit as referenced in S.C. Code of Laws (Ann.) §
15-79-125.

- A hearing on the Plaintiff’ s.motion was convened by the Honorable S. Jackson
Kimball on November 12, 2009.
Jud'ge Kimball entered an Order on November 13, 2009 statiilg that “S.C. Code_

Ann. §15-79-125 and 15-36-100 operate independently of each other, and that §15-36-

2
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STATEMENT OF FACTS

The Appell.ant (Ranucct) was a patient of the Réspondent (Dr. Crain) who had
been referred for é needle biopsy of her breast. Asa reéult of Dr. Crain’s negligent
performance of the proCedure, Ranucci discovered that her lung had been punctured and
collapsed causing her serious pain and loss of ability to breathe along with the need for
. additional medical t;eatinent and expense, prolonged administration of potent
medications, emotional and physical suffering, physical disability of a temporary and
permanent nature, and impairment of income earning capacity..

On June 8, 2009, which was less than ten days from the expiration of the Statute
of Limitations, R@ucci filed and served a Notice of Iﬁtent to Fiie Suit against Dr. Créin
which cémphed with the mapdétes of S.C. Code of Laws (Ann.) §§ 15-79-125(A) and
15-36-100@), (C)(1), (G). Within 45 days of such filing, Rmucci ﬁled an affidavit of
expert Richard L. Boortz-Marx, M.D. which detailed the opinion to a legal degree of
medical certaénty that Dr. Crain had violated the standard of medical care and practice by
not having docuﬁented evidence of duly informed consent.

Dr. Crain filed a Motion to Diémiss claiming that the tolling provisions of § 15-
36-100(B), (C)(1), (G) were inapplicable té medical malpractice actions against 'medical
doctors. |

Ranucci responded citing as authority that § 15-79-125(A) explicitly incorporates
the entirety of § ‘15-_36-100 regarding the pre-suit rf;andates for a professional malpréctice
action. Ranucci further cited as authority that § 15-36-100(B) explicitly includes medical '

doctors by reference to § 15}79-125 and by reference to § 15—36-100(G) which lists
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ARGUMENTS

THE RESPONDENT’S INTERPRETATION OF S.C. CODE (ANN.) §§ 1§-

36-100 AND 15-79-125 DOES NOT REFLECT THE PLAIN MEANING

OF THE STATUTES AND WOULD NOT LEAD TO A RESULT

WHICH PROPERLY IMPLEMENTS THEIR LEGISLATIVE INTENT.

(A) " The Respondent’s Contentio_n that “only certain” provisions of

Section 15-36-100 are applicable to the operation of Section 15-
79-125 requires an assumption that is clearly contradicted by
the language of both code sections.

In the Respondent’s Initial Brief, the respondent attempts to éleverly
manipulate the meaning of the affidavit filing requirements of Section 15-79-125
by “emphasizing” the operative language relating to contemporaneous filing and
“ignoring” the modifying language of the very same sentence.

The Respondent presents the language of the statute with his own
emphasis thusly:

. “Prior to filing or initiating a civil action alleging injury or death as a
result of medical malpractice, the Appellant shall contemporaneously file a

Notice of Intent to File Suit and an affidavit of an expert witness,
subject to the affidavit requirements established in Section 15-36-100”

(Initial Brief of Respondent, p. 10)

The Respondent ignores the modifying and qualifying language which
immediately follows the text which he chooses fo emphasize. Réading Vrthe statute
properly and fairly as the legislature intended it to read, the cérrect reading of ie '
statute mandates that the verbiage which is emphasized by the Respondent is
statutorily “subject té the affidavit requiremepts established in Section 15-36- .

.. 100” (emphasis added).
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(8) marriage and family therapists;
) nurses;.
(10) occupational therapists;
(11) opfdrﬁetrists;
-(12) osteopathic physicians;
" (13) pharmacists; |
(14) physical therépists;
(15) physicians' assistants;
. (16) professic;nal counselors;
17n professidnal engineers;
(18) podiatrists;
‘(19) psychologists;
(20)- rad-iological' technicians;
21) resp'iratory therapists; and
(22) veterinarians.”
The languége, “this section”, refers to Section 15-36-100 in its entirety
and not solelf to any specific subsection. If the legislature had intended _for only‘
~specific subsections of this statute to apply to medicAal doctors, it could have
specifically said so here. Not only does this subsection specifically list “medical
doctors” as being subj ect to ﬁs statute, but it ﬁn’thér includes the professions

enumerated as (4), (7), (9), (10), (11), (12), (13), (14), (15), (16), (18), (19), (20), |
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applicabie to persons desiring to commence an action against a professional to
whom the statute applies (including medipal doctors). This section speciﬁcally '
allows for a later filing of the expert affidavit when the pleadings which
commence the action are filed within 10 days of the applicable statute of
limitatidns. It 1s this section which the Respondent asserts is ﬁot applicaBle to
medical doctors, despite the irrefutable evidence tilat Secﬁor_l 15-79—125
references and incorporates Section 15-36-100 in its entirety.

Subsection (D) of Section 15-36-100 creates a stétutory excepﬁon to the
affirmative defense of expiratién of the Statute of Lﬁrﬁtations. Thisisa nece;ssary
protection for the Plaintiff due to the additional requﬁeménts and obligations
which are created by these two statutes. Without this protection, the Defendant
could object to a technical deficiency of the expert’s affidavit and the Plaintiff
would be in peril of a loss of the cause of action due to assertion of the affirmative -
Statute of Limitations defense.

Subsection (E) of Section 15-36-100 creates a statutory remedy for a
Plaintiff who files an expert affidavit which is allegedly defective. This
subsection also grants the trial court the authority to exteﬁd the time in which an
affidavit may be filed based upon the needs of justice.

(C)  The Respondent erroneously reads the language of S. C. Code

Ann. §15-36-100(B)(1) as a “term of exclusion” when, in fact,
the verbiage operates as a “term of inclusion”.

The Respondent improperly rélies upon the Iangﬁage in the first sentence

of S. C. Code Ann. § 15-36-100(B) to support his argument that medical doctors

10
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of an expert witness which must specify at least one negligent

act or omission claimed to exist and the factual basis for each

claim based on the available evidence at the time of the filing

of the affidavit.” '

Owing to the fact that S. C. Code Ann. § 15-79-125 mandates the filing of

a Notice of Intent contemporaneously with an affidavit, it becomes evident that
the initial phrase of subsection (B) is an acknowledgment of the distinction
between the distinctive pleadings which are employed to initiate a cause of action
under the two separate statutes.

(D)  The Respondent’s contention that the trial court properly
ruled that Sections 15-36-100 and Section 15-79-125 operate
independently of one another would leave the Respondent
without the specific remedy which he seeks to enforce in this
matter.

In the Statement of Judgment issued by the trial court on November 13,

2009, Judge Kimball specified that “S.C. Code Ann. § 15-79-125 and 15-36-100
operate independently of each other, and that 15-36-100 does not offer a
procedural alternative to § 15-79-125.” (R. p. 2)

- The Respondent contends that the trial judge’s ruling as stated above was
correct a.n&' should be affirmed by the appellate court. In direct contrast to this
provision, the Respondent seeks the affirmation of a dismissal which is predicated
upon a different statutory construction. Respondent argues that the Appellant’s
case was.properly dismissed for failure to comply with S.C. Code Ann. §15-79-

125 and that §15-36-100 is inapplicable. However, a thorough reading of §15-79-

125 leads to the inarguable conclusion that there is no statutory provision which

12
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Rule 56 instead of Rule 12. (R. p. 71, lines 10-25- p. 72, line 1). }
In response to Appellant’s Counsel’s assertion, the trial judge stated that “I
| don’t — I don’t see that tﬁese documents have anything to do with this motion.”
(R. p. 72, lines 2-3).

Appellant contends that this argument is frivolous, has no basis in the law
of this case, aﬁd is submitted to confound and confuse the sub.stantive issues
which are properly on the record. Appellant further contends that the
Respondent’s inclusion of these documents in the Record on Appeal is violative .
of an Order of the Supreme Court' dated August 13, 2007.

III. THE APPELLATE COURT SHOULD NOT CONSIDER AND
RULE UPON THE RESPONDENT’S ADDITIONAL SUSTAINING
GROUNDS WHICH WERE NOT RULED UPON BY THE LOWER
COURT.

In his Initial Brief of the Respondent, Dr. Crain asks this court to rule upon
matters which were not ruled upon by the trial court below. It is recognized that “The

: appellate court may review respondent's additional reasons and, if convinced it is proper

and fair to do so, rely on them or any other reason appearing in the record to affirm the

lower court‘sjudgmen’-t. T'On, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 420, 526
S.E.2d 716 (2000). | | | |

The Appellant respectfully submits that based upon the facts of this case, that it
would not be i)roper and fair and that‘ the court should decline to dd s0.

The matters which the Respondent set.:ks‘ to have the court rule upon wére |

thoroughly discussed and argued by both parties. (R. p. 52, line 25- p. 53, lines 1-25-p.

14
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clarification.

Thé Appellant contends that there are sufﬁcient grounds for the appellate court to -
reverse the decision of the trial judge and therefére, it 1s not necessary to address the
additional sustaining grounds which are presented here by the Respondent. “The

~ appellate court may or may not wish to address such grounds when it reverses the lower

court's decision.” I'On, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 421, 526 S.E.2d716

(2000) (citing) Smith v. Haynsworth, Marion, McKay & Geurard, 322 S.C. 433, 438, 472

-S.E.2d 612, 615 (1996) (reversmg lower court and declining to discuss additional

sustaining gfounds);iHuﬁ’v.Jennings, 319 S.C. 142, 148, 459 S.E.2d 886, 8§90 (Ct.App.

1995) (reversing lower court's decision and discussing additibnal sustaining ground).

Notwithstanding the aforementioned arguments, the Appellant recognizes that the
appellate court may choose to address the Respondent’s additional sustauining grounds and
address them as follows: |

A. - Dr.Boortz-Marx is a qualified expert pursuant to S.C. Code
Ann. § 15-79-125 and/or S.C. Code Ann. § 15-36-100.

The Respondent makes reference to numerous South Carolina appellate
court opinions which pre-date the Statute and Act controlling this matter and, as
such, have no precedential value to this case. S

- The controlling statute is S.C. Code of Laws § 15-36-100. Subsection (A),

(1), (2)(a) and (B).

(A) As used in this section, "expert witness" means an expert who
~ is qualified as to the acceptable conduct of the professional whose
conduct is at issue and who:

16

85



informed consent. The Appellant con'terids-that these statements under oath
saﬁéfy the requirements of subsections (2)(a) and (B) § 15-36-100 and complete
the requirements of the statute for an affidavit of a medical expeft as defined
therein.

| The standard of medical care relating to duly informed consent 1S a general
standard which is applicable throughout the medical profession.

B. The substance of Dr. Boortz-Marx’s affidavit complies with
the requirements of S.C. Code Ann. § 15-36-100.

The Respondent cites case law from 1978 in his aigument which he
contends stands for the premise that the alleged violation of the standard of
medical care must have been the proximate cause of the Appellant’s alleged
injuries and damagés. Again, the Respondent’s reliance of case law prior to 2005
is misplaced and erroneous. In passing into Law Act 32 of 2005, the South
Carolina legislature specifically created a statutory schemé by which a-cause of
action against a licensed professional in South Caroliﬁa (to include a medical
doctor) may be initiated. In doing so, the legislature gave an extra measure of

| proteqtion to these professibﬁs which did not exist 'prior to the statute. There is no
other' ;eguirement other tﬁan compliance with the actual mandate of the statute in
order .to legally initiate leéél p_rbceed'mgs-.

Absent language in the statute which requires specific verbiage outlining a
causal connection in the affidavit, the affidavit cannot be found to be legally

insufficient for not specifically stating so.

18
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.CONCLUSION
For the foreéoing reasons, the Court should reverse the deci-si'on of the trial
‘ judge relating to the contemporaneous filing of the expert affidavit, decline to -
make findings of fact which were not made by the trial judge below and deny the
Respondent’s request to rule upon additiorial-sustaining_grounds which were not
pursued by the Respondent when he had additional opportunities to-do so at the
>tria_l court level.

Respectfully Submitted,

April 23,2010 %( /

[Eric C. Davis
Atwater & Davis, LLC
1470 Ebenezer Road
Rock Hill, South Carolina 29732
(803) 326-2000
Attorneys for the Appellant
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVILCASES

A | ETAC-

COUNTY OF YORK ' CASE NO: 2009CP4602484 = 2

IN THE COURT OF COMMON PLEAS : § : o~ ‘)

Sielo= 0

'_<U) - = !

“Shannon Ranucci vs. Corey K Crain O S

’ O O
W

CHECK ONE:

O JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict

rendered.
This action came to trial or hearing before the court. The issues have been tried or heard

[J DECISION BY THE COURT.
and a decision rendered. _ :
[ Rule 12(b), SCRCP; (] Rule 41(a),

ACTION DISMISSED (CHECK REASON):
(] other:

[J Rule 43(k), SCRCP (Settled):
(] Rule 40(j) SCRCP;

O

SCRCP (Vol. Nonsuit);

[0 ACTION STRICKEN (CHECK REASON):

(] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;

(] Other:
IT IS ORDERED AND ADJUDGED: E’éatement of Judgment by the Court:

This matter came before me on November 12, 2009, upon Plaintiff's motion pursuant to Rule 59(e),
S.C.R.C.P., asking the Court to alter or amend the Court's Order filed September 23, 2009. Representing the parties

were: Eric Davis for Plaintiff; and, Lee Weatherly for Defendant.
Upon considering the arguments of counsel, I find no matter presented that was not addressed by the Court

expressly or by clear implication in the prior order. I further find no basis for reconsideration or amendment of the

Court's ruling in the prior order. 1 will clarify that I conclide that S.C. Code Ann. § 15-79-125 and 15-36-100

operate independently of each other, and that § 15-36-100 does not offer a procedural alternative to § 15-79-125.
Therefore, it is ordered that Plaintiff's Motion pursuant to Rule 59(e), S.C.R.C.P., be denied. :

dJ Bankruptcy:

[ See attached order;

AND IT IS SO ORDERED.

Dated at York, South Carolina, this November [ ’é , 2009. / e "
. VN
Wanda Nelson W /’Kﬂ_/

7 AN

S. JACKSON KIMBALL, SPECIAL CIRCUIT JUDGE

Court Reporter:

- This judgment was entered on the \"\ﬂ o‘l f\s O\JL/TJDM 2009, and a copy mailed ﬁrst.class this
' , to atto¥neys of record or to parties (when appearing pro se) as follows:

L 0
./éric C. Davis Attorney at Law 1470 Ebenezer Rd Rock Hill, D Gary Lovell Jr Carlock Copeland Semler & Stair, LLP 40
SC 29732 . Calhoun Street Ste' 400 Charleston, SC 294013531
ATTORNEY(S) FOR THE DEFENDANT(S)

ATTORNEY(S) FOR THE PLAINTIFF(S)
- ~ Wood Romleo

David Hamilton - Clerk of Court

SCRCP APP-24/FORM 4

CPFORM4M
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nature along with expensive medical treatment and procedures and impairment of income

earning capacity.

C. . STANDARD INTERROGATORIES - Rule 33(b)(1) - (7), SCRCP:
The information specified in the standard interrogatories found in the above-referenced rule is
attached hereto. . , '

D. AFFIDAVIT OF EXPERT TO BE SUPPLEMENTED — S.C. CODE OF LAWS (ANN.) §
15-36-100(C)(1): ' |
The applicable statute of limitations to file the claim stated hérein will expire within ten days of
the filing of this pleading and, because of time constraints, an affidavit of an expert could not be
prepared. The Plaintiff will supplement these pléadings with an affidavit as described in S.C.
Code of Laws (Ann.) § 15-36-100(B) within forty-five days of the filing of this pleading unless,
upon motion, the trial court, after hearing and for good cause, _e>'<tends the time as the court
determines justice requireé; or alternatively, unless the pleaded specifications of negligence
invblve subject matter that lies within the ambit of common i(nowledge and experience, so that

no special learning is needed to evaluate the conduct of the defendant.

ATWATER & DAVIS, L.L.C.

Michael E.'Atwater, Esquire
Attorney for the Plaintiff
1470 Ebenezer Road -

: Rock Hill, SC 29732
N #L | (803) 326-2000
Dated this é day of June, 2009

Rock Hill, SC
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No Statement in possession of the Plaintiff

(d)

A.J. Garcia, M.D.
Piedmont GYN/OB
200 South Herlong Avenue

‘Rock Hill, SC 29732

No Statement in possession of the Plaintiff,

O

Kippi Graham, TECH; Bethany Rose, RN; Connie Mclntyre, RN; Sherry K.
Cabe, RAD; Richard A. Kramer, US; Matthew A. Call, RAD; Charlene Gregory,
US; Jonathan L. Lake, PA; George R. Bruce, RN: Patty Anderson, ADMIN; Maik
Schoefuss; Debbie Norton, RN; Phullip DAvilar, PA; CC Barr, ADMIN

Piedmont Medical Center

222 S. Herlong Ave.

Rock Hill, SC 29732

2. Set forth a list of photographs, plats, sketches or other prepared documents in the

possession of the party that relate to the claim or defense in the case.

ANSWER:
(a) Medical records and reports of Piedmont Surgical Associafes; 12 pages.
(b) Medical records and reports of Piedmont GYN/OB; 3 pages.
() . Medical records and reports of Carolinas Healthcare System; 63 pages.
(d) Medical records and reports of Piedmont Medical Center; 95 pages. - -'
3. In cases mnvolving personal injury set forth the names and addresses of all physicians who

have treated the party and all hospitals to which the party has been committed in connection with said

ANSWER:

(a)

(®)

- injuries and also set forth a statement of all medical costs involved.

Peter Chaug, M:D.; C. Chaug, M.D.; Mwatabu Terrell, M.D.; J. Sasnett, RN.;
Christy Adams, R.N.; Ross Bellavia, M.D; K. Craig, RN.; Ramsey, M.D.; Rajiv
Sharma, M.D.; K. Beach, RN.; K. Gross, M.D.; Amin, M.D., Deborah Agisim,
M.D; Janice Philpot, R.N.; :
Carolinas Healthcare System :

P.O. Box 32861

Charlotte, NC 28232-2861

$4,641.25
Corey K. Crain, M.D.; Steven Thies, M.D.
Piedmont Surgical Assoc.

95



i g -

observed by such witness, or provide a copy of any written or recorded statements taken from such

witnesses.

ANSWER:

(@) Shannon Ranucci is the Plaintiff in this matter and she will testify as to the facts
and circumstances surrounding the negligent treatment which she received from the Defendants and the
damages she suffered as a result thereof.

(®) Corey K. Crain, M.D. is the Defendant in this matter. It is not known to the
Plaintiff as to what this defendant will testify.

(c) Each of the Plaintiff’s medical providers listed in response to interrogatory #3
above (exclusive of the Defendants) are expected to testify as to their treatment of the Plaintiff, their
knowledge of the Plaintiff’s symptomology and any causation therefore (to include violation of any
medical standards of care by the Defendants), and any other knowledge which 1s within the scope of
their expertise which is relevant to the issues contained herein.

(d) Dr. Richard Boortz-Marx is expected to testify as to his training, experience and

" expertise in the areas of medicine in which he practices and as to the relevant standards of care and the

breach of such standards by the Defendants.

These interrogatories are deemed to be continuous and ongoing and shall be supplemented or

modified as required up until and including the trial of this matter.

ATWATER & DAVIS, L.L. C

M/%ﬁ

M1chael E. Atwater, Esquire
Attomey for the Plaintiff
1470 Ebenezer Road
- Rock Hill, SC 29732
/)6 ' (803) 326-2000

Dated this 6 day of June, 2009

Rock Hill, SC
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. IN THE COURT OF COMMON PLEAS
Sy i ir o SIXTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLIII_\I__A )
B i )

COUNTY OF YORK 2009 i )
Ji 5

o

G Pl L: 56 CASENO. 09-CP-46- 24 §Y

: “ PLAINTIFF’S RESPONSES TO

Shannon Ranucci, ° CE
YORK | ~ PRODUCTION OF DOCUMENTS
Plaintiff, ” REQUESTS OF DEFENDANT
V.
Corey K. Crain, M.D.;
Defendant.

TO THE ABOVE-NAMED DEFENDANT;

The Plaintiff abo've—named, through her undersigned attorney, hereby responds to the
Defendant’s standard requeéts to produce and permit the inspection, copying and/or photographing of
the following documents, pursuant to Rule 34 of the South Carolina Rules of Civil Proceduré as follows:

1. Each document identified in your answer to Defendant’s Interro gatory No. 1.

ANSWER: None

2. Each document identified in your answer to Defendant’s Interro gatory No. 2.

ANSWER:  Medical bills and reports consisting of 173 pages attached hereto.

3. Each document identified in your answer to Defendant’s Interro gatory No. 5.

ANSWER:  See response to number 2 above.

4. Each document identified in your answer to Defendant’s Interro gatory No. 7.

ANSWER:  See response to number 2 above,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COREY K. CRAIN, M.D..

: )
COUNTY OF YORK ) CASENO.: 09-CP-46-2484
, ) |
SHANNON RANUCCI )
: )
Plaintiff, ) ANSWER TO NOTICE OF INTENT TO FILE
) SUIT
Vvs. ") (Jury Trial Demanded)
) .
)
)
)

Defendant.

COMES NOW Corey Crain, M.D., Defendant in the above-styled Civil Action, and
present this Answer to the Notice of Intent to File Suit and shows the Court as follows:

FIRST DEFENSE

P-lajntiff has failed to comply with the mandatory requirements of South Carolina Statutes
15-79-120, 15-79-125, 15-36-100 and other conditions precederit to ﬁlihg the Notice of Intent to
File Suit alleging professional negligence. Plaintiff has failed to file an affidavit of a duly
qualified expert setting forth at least one act of alleged negligence contemporaneous with her
filing of the Notice of Intent to File Suit. The tolling provisions of 15-36-100 are inapplicable.
The Statute of Limitations on this matter has expired. Therefore, the Notice of Intent to File Suit
and all claims against this Defendant should be dismissed.

SECOND DEFENSE

At all times relevant to the matters complained of in the Notice of Intent to File Suit | this
Defendant exercised that degree of professional skill and care required of him by law.

THIRD DEFENSE

There is no causal connection between any alleged act or omission on the part of this

Defendant and any mjury or damage claimed by Plaintiff.

101
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Wherefore, having fully responded to the Complaint, Defendant Crain demands a trial by

"ajury as to any appropriate issue and that he be dismissed from this action.

40 Calhoun Street, Suite 400
Charleston, South Carolina 29401-3531
843-727-0307

Respectfully submitted,

CARLOCK, COPELAND & STAIR,

LL.P.

D. GARY DONELL, JR.
State Bar No/: 69293~
LEE C. WEATHERLY

State Bar No.:71109

By:

Attorneys for Defendant
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ARGUMENT AND CITATION OF AUTHORITY

South- Carolina law requires Plajntiff to file a Notice of Intent to Sue pleading or
otherwise comply with South Carolina law, before filing her Complaint alleging préfessional -
negligence by this medical doctor defendant. Plaintiff is required under SC Statute 15-79-125 to
file a Notice of Intent to File Suit pleading placing the Defendant on notice of their intent to
pursue a medical malpractice claim. Subsection (A) of that Code Section states "Prior to filing
or initiating a civil action alleging injury or death as a result of medical malpracﬁée, the

plaintiff shall contemporaneously file a Notice of Intent to File Suit and an affidavit of an

expert witness, subject to the affidavit requirements established in-Section' 15-36-100..."

(Emphasis added). There is no provision in Section 125 providing additional time for a plaintiff
to obtain the expert affidavit after the filing of the Notice of Intent to File Suit pleading or
allowing for the filing of that affidavit by amendment subsequent to the filing of that pleading. In

fact, that express language of the statue state the exact opposite. It requires the two pleadings to

be filed contemporaneously with each other. Plaintiff has failed to do so, and thus the Notice of -
Intent to File Suit is defective on its face and must be dismissed with prejudice.

Section 15-36-100 does not work with Section 15-79-125 to provide for an extension of
the contemporaneous filing ‘requiremcrits of Section 15-79-125. Section 15-36-100 oﬁly applies ‘
to establish the substantive requirements of the expert affidavit that is to be attached to the
Notice of Intent to File Suit. In Subsection Section (A) of 15-36-100, the required qualiﬁcatioﬁs
* of the expert witness. éxecuting the affidavit are set forth in detail. Subsection (B) and (C)
referenced by Plaintiff as providing the tolling of the affidavit requirement relate only to actions

against health care facilities or professionals other than medical doctors. Medical doctors are

| 16
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
Shannon Ranucci, ) Civil Action No.: 2009-CP-46-2484 )
: ) < =
Plaintiff, ) AFTIDAVIT OF RICHARD L. BOORT7 T\@{X,-M D
) ESEE=
v, ) (SC Code of Laws (Amn.) 15-36-1008) 2=
) S =
Corey K. Crain, M.D,, ) :i‘;;:‘.
’ ) “wns
Defendants. ; C':[’_) =

1, Richard L. Boortz-Marx, M.D. first being duly sworn, depose and say that
1,

] am a medical doctor in the State of North Carolina having been duly licensed to praclice by
the North Carolina Board of Medical Examiners with license number 2006-01920 and my
license is in good standing.

2. I have been involved in the active practice of Medicine for the past 17 years and practicé in
the area of Anesthesiology and Pain Medicine. 1 am board certifiéd in Anesthesiology and
Ancstheﬂology Pain Managemcnl

3

l have hosp:tal pnwlegcs ar RrasbyserienHeopital

&mbmmmwwm%
end Unwers
pf an Tt CoroLAIA Aos lz‘ejj /7
4

I bave reviewed the records relatmg to the above-referenced matter and it is my opinion to a

legal degree of medical cerminty that the defendants named herein violated the standards of

medical care and practice by LMQJ%Z@&Z&QEM

—OF Duey Tags#na) Consen)):

. rd
Sworn 1o and subscribed before me this & 9

day of July, 2009,
QJAAAND»LMM

Qouﬂ\'\“ of Orax

o@ Nettr Caling

107

162 W € Fr

LS Notary Public4==8& My commission Expires Ocky 8 at)” A

TOTAL P.82
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COREY CRAIN, M.D.

)

COUNTY OF YORK ) CASENO.: 09-CP-46-2484
)

SHANNON RANUCCI )

SRS ) “
Plaintiff, ) DEFENDANT'S SUPPLEMENTAL

) MEMORANDUM IN SUPPORT OF HIS

vs, ) MOTION TO DISMISS
)
)
)
)

Defendant.

COMES NOW Corey Crain, M.D., Defendant in the above-styled civil action, and
presents this Supplemental Memorandurm in Support §f his Motion to Dismiss and show; the
Court as follows:

|

The Plaintiff filed h;ar Notice of Intent to File Suit against Dr. Crain on June 8, 2009
alleging that Dr. Crain, a suqlgeon was professionally negligent in performing a surglca] medical
procedurc on June 7, 2006. :The Plaintiff has been represented by counsel, for her ¢laim against
Dr. Crain, since at least August 9, 2006. See Attorney Atwater's Request for Medical Records

(Attached as Exhibit A). Tkl;ie Plaintiff- did not conteniporaneously file an affidavit of an expert
witgess with the Notice of IJ:(:tent to File Suit. In the Notice of Intent, the Plaintiff contended that
she was unable tq obtain the%required expert affidavit setting forth at least one act of nepligence
of Defendant due to "“time cc%nstraints". See Plaintiff's Notice of Intent to File Suit (Attached as
Exhibit B) The "time constq:aints” that the Plaintiff was under, even though she rétaincd counsel
in this mlatter at least thir’ry-f(iaur months before suit was ﬁled were not disclased.

In ber Responses to Standard Interrogatories, attached to her Notice of Tntent to F 116 Suit,

the Plaintiff named Dr. Rxchb.rd L. Boortz-Marx as her expert witness in this case but, as stated

i - 109
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! ARGUMENT

I. Contemporancous Filiny in Medical Malpractice Cases is Mandatory

A. S.C. Code § 15-79-125 and S.C. Code § 15-36-100

When the South Ca:&ro].ina legislature enacted tort reform in 200S they enpacted two
separate statutes that control professional malpractice and medical negligence cases, S.C. Code §
15-79-125 and S.C. Code § 15-36-100. S.C. Code § 15-79-125 (hereinafter the “Medical
Malpractice Statue”) is speci&ﬁc soiely to medical malpractice actions, while S.C. Code § 15-36-
100 (hcrcmaftér ﬂ@ “Profdfssional Negligence Stétute”) applies to a variety of professional
malpractice cases. Under tl%xe Medical Malpracticc Statute the law requires a Plaintiff to file a
Notice of Intent to Sue plee{:ding before filing a‘Complaint alleging professional negligence by
this medical doctor defendarilt. Under the Professional Negligence Statute a Notice of Intent to
File Suit is not required. Ur;ider the Medical Malpractice Statute; the Plaintiff is also required to
contemporaneously file an aEﬁdavit with the Notice of Intent to Sue. The Medical Malpractice
Statute, S.C. Code § 15-79-1&5_(A), speciﬁcally states:

Prior to filing or im'%iating a civil action alleging injury or death as a result of

medical malpractice the plaintiff shall contemporaneously file a Naotice of

Intent to File Suit and an affidavit of an expert witness, subject to the affidavit
requirements estabhshed in Sectmn 15-36-100... (Emphasis added).

There is no prov1s1oq m the Med1ca.1 Malpractice Statutc allowing for any delayed filing
of the requned expert afﬁdamt.
“Where the statute’s language is plain and unambiguous, and conveys a clear and definite

meaning, the rules of statuton:y interpretation are not needed and the court has no right to impose

another meaning.” Hodggs{’ Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) The plain

and clear mcamng of tdc MCd.lCﬁl Malpractice Statute is that the “Plaintiff shall

contemporancously file a No{ﬂcc of Intent to File Suit and an affidavit of an expert witness.

111
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believe it will expirg

on & claim stated in the corplaint, within ten days of the

date of filing and,|because of time constraints, the plaintiff alleges that an
affidavit of an expert could not be prepared. (Emphasis added)

It is clear that the ekception of Subsection (C) only relates to cléir'ns filed under Subsection (B)

of the Professional Negligerice Statute, not the Medical Malpractice Statute which is specifically

- excluded from the provisipns of Subsection (B). Simply put, the extension allowed by

Subsection (C) only relates o claims filed under the Professional Negligence Statute and not the

Medical Malpractice Statutg.

‘To abolish the contemporaneous affidavit requirement of the

Medical Malpractice statute|and extend the extension allowance of the Professional Negligence

Statute would not only be an

impermissible expansion of the Professional Negligence Statute’s

stope, it would be directly cpntrary to the plain and ﬁnambiguous limitations included in the two

statutes. To allow the delayed filing of an affidavit in a medical malpractice case against a

" physician would completely negate the clear language of the Medical Malpractice Statute.

B. Legislative History

Legislative enactments are to be construed as they are written, and, unless there is an

ambiguity in the legislation, legislative history should not be considered in construing a

panicﬁlar piece of legislation.

175 S.E.2d 805 (1970) The

See Timmons v. S.C. Tricentennial Comrnission, 254 S.C. 378,

Defendant believes that the language of the Mcdical Malpractice

Statute clearly mandates contemporaneous filing of an expert affidavit. However, should this

Court dc’ccmﬁnqd that the language of the Medical Malpractice Statute and the Professional

Ncgligcnce Statue gives risefo doubt or uncertainty as to the legislative intent, the search for that

intent may range from a vatiety of sources. The legislamre’s intent may be gathered from a

reading of the statute as a whole in the light of the circumstances and conditions existing at the -

time of its enactment. One

way to determire that intent is to review the legislative history

113 .
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i
enacted the Legislature added the contemporancous affidavit filing requirement, providing no
exceptions for delayed filing, for medical malpractice cases. They did so, evén though there was
an affidavit provision already in place for general professional negligence cases.
It is clear from the ctioﬁs of the Legislature, by adding the c;ontemﬁoraneous affidavit
requifement to the Medical Malpractice Statute and exempting the Medical Malpractice Statute

from the a_fﬁdavit delay prpvisions of the Professional Negligence Statute, that they did not

intend to allow dcléyed filings of expert affidavits in medical malpractice actions. Had the

Legislature intended to ‘hhve medical malpractice action’s affidavit timing requirements -

controlled by the Professional Negligence Statute, the final revisions would not have been made
and the specific language exempting the Medical .Malpracticc Statute from the affidavit timing
provisions of the Professional Negligence Statute would not have been added. Even if the Court
is not'convinccd‘by the plaip language of the statutes, the legislative history of thé Bill clearly
shows that the last minute additions to the Bill were intended to require contemporaneous filings
- of affidavits in medical malpiractice cases. As the Plaintiff failed to comply with this law before
the statute of limitations expired on her claim, her claim must be dismissed.

C. Spirit of the Law

Even should the Court determine that S.C, Code 15-36-100 allows a party filing a

medical malpractice action tb file a delayed expert affidavit under Subsection (B), they should ,

not allow this particular Plaintiff to benefit from this provision as their actions are contrary to the
spuit of the law. The confemporaneous affidevit exception listed in Subsection (C) of the
Professional Negligence Statte provides for a situation where “because of time constraints, the

plaintiff alleges that an affidavit of an expert could not be prepared.” S.C. Code § 15-36-100

115




provisions of the Professionsl Negligence Statute. However, in this matter the PlaintifF is asking

- the Court to reward them for delaying the filing of the Notice of Intent to Sue until the last

possible day and then waiting until the last possible day to provide the most scant affidavit

imaginable from a physician who does not practice in the same area of medicine as the

Defendant. The Plaintiff’s actions are directly contrary to the purpose of the tort reform intended

by the legislature in 2005,

- contrast to the spirit of the law. The spirit of S.C. Code § 15-36-100(C)(1) was surely to assist |

and the Court should not reward the Plaintiff for acting in such

Plaintiffs whose counsel was retained just before the statute of limitations was to expire and

could not procure an expert affidavit in time. This is clearly not the situation in this matter.

On the basis of equitable fairness this Court should find that the Plaintiff was under no

time constraints that would gllow them the protection of S.C. Code § 15-36-100(C)(1) to file an

expert affidavit after the Nptice of Intent to File Suit or after the statute of limitations has

expired. The Plaintiff’s claims should be dismissed as allowed by S.C. Code § 15-36- IOO(C)(I)

should the Court determine that the Professional Neghgence Statute applies to this case.

I1._Plaintiff has not complied with filing requircment of S.C. Codc 15-36-100

Even if the Plaintiff’s

claim for medical malpractice is governed by S.C. Code § 15-36- |

100, and they are allowed to| enjoy the affidavit delay provision of Section (C)(1), they failed to

mect the forty-five day deadline for filing the expert affidavit after the pleadings are filed. The

Plaintiff faxed the Defendant’

File Suit. However, serving

s attorney on the forty-fifth day after filing their Notice of Intent to

the opposing party with a copy of the affidavit is not what the

statute requires; it requires filing \_Nith the Court, S.C. Code § 15-36-100(C)(1) specifically says:

The contemporaneou:

filing requirement of subscctlon (B) does not apply to any

case in which the perjod of limitation will expire, or there is a good faith basis to -

believe it will expire

on a claim stated in the complaint, within ten days of the

date of filing and, because of time constraints, the plaintiff alleges that an
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The Medical Malprac

ice Statute, S.C. Code 15-79-120(A), states that “the Plaintiff shall

contemporaneously file a Ngtice of Intent to File Suit and an affidavit of an expert witness,

subject to the affidavit requirements established in Section 15-36-100.” Those “expert affidavit

requirements” in Section 15-36-100 outline the qualifications necessary in Soﬁth Carolina for an

expert to be authorized to prgvide an affidavit in support of an action for professional negligence

and the Defendant’s requirgd procedures to challengé a defective affidavit. _Speciﬁéally, .

Subsection (A) provides that an “expert witness” means an expert who is qualified as to the

acceptable conduct of the prafessional whose conduct is at issue and who:

(1) Islicensed by an app

location in which the

ropriate regulatory agency to practice his or her profession in the '

expert practices or teaches; and
/

© (2) (a) is board certified by a national or international association or academy which

administers written and oral examinations fér certification-in the area of practice or

specialty in which the opinion on the standard of care is offered; or

(b) has actual profe

ssional knowledee and experience in the area of practice or

specialty in which th

e opinion is to be given . .. (Emphasis added)

Under South Catolina’s con
degree of skill and learnin
profession in good standing
639, 650-51, 602 SE.2d 7
specific requirements that
Specifically, a’ plaintiff alle

gengrally recognized and ac

ymon law, a physician commits malpractice by not exercising that
g that is ordinarily possessed and exercised by members of the

in the same or similar circumstances. Durham v. Vinson, 360 S.C.

50, 766 (2004). Additionally, medical malpractice lawsuits have
roust be satisfied in order for a genuine factual issue to exist.

wing medical malpractice must provide evidence showing (1) the

competent practitioners in

11

Mg

cepted practices and procedures that would be followed by average,

the defendant’s field of medicin_e,under the same or similar
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medical malpractice and the|case must be dismissed. As Dr. Boortz-Marx’s affidavit fails to

meet the requirements of Segtion 15-26-100, the Plaintiff’s case should be dismissed for failure

to state a claim.

. Dr. Brootz-Marx failed to praperly outline an instance of “negligence “as required by S.C. Code

15-36-100.
The Plamtlff claims

affidavit after her filing a

the protection of S.C. Code 15-36-100 (B) and (©)Q1) to file an

Notice of Intent to File Suit and after the applicable Statute of

Limitations has expired. However, she has failed to meet the requirements of these sections with

the substantive content of her expert affidavit signed by Dr. Boortz-Marx.

. Dr. Boortz-Marx’s Affidavit

Joes not support the Complaint

The Plaintiff makes

stafes:

one claim for ncgligenoe in her Notice of Intent to Fil¢ Suit. She

Dr. Crain performed|a biopsy on June 7, 2006. Subsequent to the biopsy, the
Plaintiff suffered severe pain with her respirations. On June 10, 2006, an x-ray
indicated that the Plaintiff had a collapsed lung as a result of the negligence
execution of the biopsy. See Exhlblt B.

However, in Dr. Boortz-M

arx’s affidavit he cites a completely different deviation from the

standard of cate. He minimally writes that Dr. Crain deviated from the standard of care by “not

having documented evidenc

of Intent to File Suit allegeq that Dr. Crain negligéntly performed the breast biopsy on June 7,

2006. However, the Plaint

iff’s expert’s affidavit does not support this allegation, but instead

makes a totally different and|separate allegation regarding informed consent.

" Bven if the Plaintiff has the protection of Subsectidn (C)(1) of the Professional

Negligence Statute to file a

to “file . ..

delayed affidavit, she has not met the feqtﬁrement of Subsection (B)

an expert affidavit of an expert witness which must specify at least one negligent act .

13

121

¢ of duly informed consent.” See Exhibit D. The Plaintiff’s Notice -
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the availability of the Plaintiff’s full medical record, Dr. Boortz-Marx was only able to provide

one deviation from a standard of care of unknown origins: “not having documented evidence of

duly informed consent.”” See ‘Exhibit D. This sole and incredibly minimal statement does not

include any statements regarding proximate cause or the factual basis for the claim. Dr. Boortz-

Marx’s affidavit, to effectively allege one act of negligence, would need to state that should Dr.

- Crain have documented duly|informed consent, the Plaintiff’s injuries might have been avoided.

Tt does not. Further, his affiavit would have to give the factual basis for such an allegation. It

does not. In South Carolina,

medical malpractice actions require a greater showing than generic

allegations and conjecture. i)avid v. Mcleod Régional Medical Center, 367 S.C. 242, 249, 626

S.E2d1, 4 (2006). AstheP

they must be dismissed by th

laintiff’s claims do not rise above generic allegétions and conjecture

Is Court.

The Plaintiff has failed to propcrly support their claim of negligence in the Notice of

Intent to File Suit with an expert affidavit. Additionélly, the affidavit that the Plaintiff provided

to the-Defendant’s attorney,
which included the element
- (B) of the Professional Negh

failure to document duly infg

The plain meaning of

plaintiff to file a contemparaneous expert affidavit with the required Notice of Intent io/ Sue. As .

but did not file, did not proﬁ)erly name an instance of negligence
of proximate cause,-nor did it meet the requirements of Subsection
gence Stétutc by outlining the factual basis of the expert’s claim of
rmed consent,

Conclusion

“the Medical Malpractice Statute, S.C. Code § 15-79-125, requires a

the Plaintiff failed to properlly file such an affidavit with their Notice of Intent to Sue, suit was

! The Plaintiff’s medical records pre replete with documentadon of the Plaindff’s informed consent for the breast
- biopsy performed on June 7, 20¢6. However, that topic and documentation of such consent is not discussed or
provided in this memorandum as fit is not directly relevant to the issue of compliance with South Carolina law, but

rather is relevant to the strength g

f the Plaindff's expert’s opinion.,

15
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WHEREFORE, Defe
matter and enter an order d

Defendant Crain with prejudi

This day of Aug

40 Calhoun Street, Suite 400
Charleston, South Carolina 2|
843-727-0307

ndant Crain requests that the -Court grant oral argument on this
ismissing the Notice of Intent to file Suit and the claims against

CC.

ust, 2009,
Respectfully submitted,

CARLOCK, COPELAND & STAIR,
L.L.P.

By: /é&

/ D. GARY LOVELL, IR. &

State Bar No.: 69293
LEE C. WEATHERLY
State Bar No.: 71109

Attorneys for Defendant

9401-3531
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b.) Whether S.C. Code of Laws (Ann.) § 15-36-100 is applicable in any manner to the
operation of § 15-79-125, then, is it applicable in its entirety or not; and

c.) If it is contended that only certain portions of § 15-36-100 are applicable to the operation
of § 15-79-125, what statutory language is relied upon for this conclusion; and - /

d.) - Whether or not the tolling provision of § 15-:36-100(c)(1), regarding the filing of an
affidavit of a‘ medical expert is applicable to a lawsuit against a medical doctor when the Notice of Intent

to File Suit is filed within 10 days of the applicable Statute of Limitations and includes a statement that .

. an affidavit could not be obtained due to time constraints, modified the contemporaneous filing

requirement of S.C. Code of Laws (Ann.) § 15-79-125 by allowing‘anAadditional 45 days in which to file

the expert affidavit.

ATWATER & DAVIS, L.L.C.

Michael E. At\'Nater, Esquire
Attorney for the Plaintiff
1470 Ebenezer Road

Rock Hill, SC 29732

(803) 326-2000

Dated this 5™ day of Octdber, 2009

Rock Hill, SC

38
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The Court is clear that its reason for granting the Defendant’s Motion to Dismiss is
because the Plaintiff failed to comply with the plain and ordinary meaning of S.C. Code § 15-79-
125, which mandates a Plaintiff file an expert affidavit in conjunction with the Notice of Intent.
The Court went on to deny the Defendant’s Motion to Dismiss based on the expiration of the
statute limitations. The Court stated that this motion was not ripe, as an “‘action,” as deﬁned. by
S.C. Code Ann. § 15-3-530, did not yet exist in this matter. Therefore, under the Court’s order,
the Plaintiff is not prohibited from properly filing a Notice of Intent to Sue under S.C. Code §
15-79-125 in the future. | |

"The Plaintiff is ;equesting -‘_chat the Court expand on its ruling to cover aspects of S.C.
Code § 15-36-100 that were not addressed in the Court’s Qrder. However, it is clear from the
text of the Order of the Court tha£ the Court’s ruling was based on the clear and plain meaning of
S.C. Code § 15-79-125. All of the questions preseﬁted by the Plaintiff are, at best, peripheral and
have no true impact on the Court’s ruling. The Plaintiff is essentially asking the Court to issue
an advisory opinjpn of dicta regarding issues not at the crux of this matter.

Although the Plaintiff neglected to draft and file a written response-to the Defendant’s
Motion to Dismiss, all éf the issues raised by the Plaintiff in her Motion were raised at length by
her attorney at the motion hearing on August 13, 2009. It is also important- to note that, as the

Plaintiff has still neglected to file with the Court her delayed expert affidavit, she has not

complied with the provisions of the statute that she asked be explained, S.C. Code § 15-36-
100(C)(1). This being so, Defendant argues that .there is no reason for the Court to decipher a
statute with which the Plaintiff has yet to comply. The Court has clearly considered all of the

Plaintiff’s arguments, and South Carolina law does not require the trial court to address each of

the Plaintiff’s arguments individually in its order. See Armstrong v. Union Carbide, 308 S.C.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT

SHANNON RANUCCI, CASE NO.: 09-CP-46-2484
PLAINTIFF, :
PLAINTIFF'S REPLY TO DEFENDANT'S
MEMORANDUM IN OPPOSITION TO
PLAINTIFF’'S MOTION TO ALTER OR
AMEND JUDGMENT

V.

COREY CRAIN, M.D., -

DEFENDANT.

—~

COMES NOW the Plaintiff aBove-named, by and through her undersigned counsel, and Réplies
to the Defendant’s Memorandum in Opposition to Plaintiff's Motion to Alter or Amend Judgment
saying:

FACTS

A heraring was held upon ;che Deféndant’s Mot'ion to Dismiss this matter on August 13, 2009. At
the hearing upon the motion, Plaintiff argued that S.C. Code of Laws (Ann.) § 15-36-100 was applicable
to the filing of the expert affidavit and modified the requirements of S.C. Code of Laws (Ann.) § 15-79-
125 regarding the cont-emporaneous filing of the expert aﬁ‘idévit when the Notice of Intent to File Suit
"~ was filed withiﬁ ten déys of the statute of limitations for the actions which are the basis of the Iawsuit_.
The defendant argued that S.C. Code of Laws (Ann.) § 15-79-125 was the only applicable statute relating
to the filing of a.n. expert affidavit where a medical doctor was the defendant in the cause. The Plaintiff
" pointed to the language in the final section of S.C. Code ‘of Laws (Ann.) § 15-36-100 which specifically
states that the statute is applicable to m_edical doctors. The Plaintiff argued that the plain meaning of
the language in 5.C. Code of Laws (Ann.) § 15-79-125 thch incorporates S.C. Code of Laws (Ann.) § 15-
36-100, combined with the clear language that this statﬁte was applicable to medical doctors, could only
mean that the enlargement of time to file the expert affidavit was applicable to this case. Additionally,

the Plaintiff argued that any other reading of the statute would create a special right to medical doctors
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applicability of S.C. Code of Laws (Ann.) § 15-36-100 to the filing of the expert affidavit. In fact, Judge
Kimbail's order erroneously begins with the premise that the Defendant’s Motion to Dismiss was
predicated upon S.C. &Zode of Laws (Ann.) § 15—3>6—100. This is incorrect since the Defendant argued at
the hearing on the motion that S.C. Code of Laws (Ann.) § 15-36-100 had no applicability whatsoever as
to the filing of_the expert affidavit in the instant case against a medical doctor.

The Defendant further argues in his Memorandum in Opposition that Judge Kimball’s ruling
regarding the statute of limitations would leave the Plaintiff with the ability to file an expert affidavit
contemporaneously with a Notice of Intent to File suit pursuant to S.C. Code of Laws (Ann.) § 15;79-125.
This contention has no merit whatsoever. In the firstinstance, Judge Kimball did not issue a ruling as to
whether or notthe statute of limitations had run in this matter. Judge Kimball ruled that a motion to
dismiss based upon the statute of limitations was not applicable because no action had been
commenced based upon his interpretation of the contemporaneous filing requirements of 5.C. Code of
Laws (Ann.) § 15—79—125. Any subsequent filing of the expert affidavit by the Plaintiff after the court’s
" ruling would have taken place after the three year period of limitation contemplated in both of the
applicable statute; and would therefore fail in the face of an assertion of the affirmative defense of
expiration of the statute of limitations. .

in response to the Plaintiff’s motion for the court to alter or amend its Order to specifically
address the applicability of S.C. Code of Laws {Ann.) § 15-36-100 to the instant case; the Defendant asks

the Court to refuse this request based upon the decisions of the South Carolina Court of Appeals in

Armétrong v. Union Carbide, 308 S.C. 235, 237-238, 417 S.E.2d 597, 599 (Ct. App. 1993) and Hansel v.

National States Ins. Co., 313 S.C. 266, 437 S.E.2d 159 (Ct. App. 1993). 'However, the defendant’s réliance

on these cases is in error. In_Armstrong, the appellant filed a motion pursuant to Rule 59(e), SCRCivP
" asking the Circuit Court to alter or amend.its prior Order based upon the premise that the Circuit Court’s

Order did not separately list and address each of the 29 exceptions which the appellant had raised in its
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modify the contemporaneous filing requirement by adding an additional 45 days in which to file the ‘
expert affidavit when the Notiée of Intent is filed within 10 days of the expiration of the three year
statute of limitations and the Plaintiff asserts that the time constraints necessitate a subsequent filing.
. WHEREFORE, Plaintiff Shannon Ranucci renews her request as set forth in her rﬁotion pursuant
to Rule 59(e), SCRCivP and-further requests that the relief sought in the Defendant’s Memorandum in

Opposition to Plaintiff’s Motion to Alter or Amend Judgment be denied.

This 3d day of November, 2008.
Respectfully Submitted,

ATWATER & DAVIS, LLC

ERIC C. DAVIS, ESQUIRE
1470 Ebenezer Road
Rock Hill, SC 29732

Tel: (803) 326-2000
Fax: (803) 325-1025
Attorney for the Plaintiff

Rock Hilt, SC
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THE COURT: This is_the Defendant’s motion.

" MR. LOVELL: Good morning, Your Honor, Gary Lo&ell
here for Doctor Crain.

THE COURT: Yes, sir.

MR. LOVELL: The issues in this casé are very similar
to the one that you heard earlier with Mr. Hood. In this
case it involves a ﬁotice of intent to file suite in a
medical malpractice case. . And to briefly to go over the
chrénology, Your Honor, on June the 7 of - -

THE COURT: By the way I ﬁave now found my copies of
what I was looking for in this case.

MR. LOVELL: Having practicea in Georgia when they did
the expert affidavit I'm seeing it now in South Carolina
and you are obviously plowing new ground with all of thisi.

THE COURT: But that’s different in that the expert in
this case is an anesthesiologist or something l1ike that

MR. LOVELL: Yes, ?our Honor.-

THE COURT: - - - isn’t that right? Okay.

MR. LOVELL: And my client is a surgeon.

THE COURT: Right. Go ahead.

MR. LOVELL: The chronology of events in June 7% of
"06 Doctor'Crain‘performed a needle core biopsy on the
plaintiff. She developed and it was discovered a couple of

days later a hemothorax and that was then treated through

137 ‘ ' ‘ ‘ .
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relates to whether or not Section 15 79 125 allows a
plaintiff to file a notice of intent without the expert
affidavit being filed contemporaneously with the notice.
And, Judge, I know you heard a lot. of this earlier from the
case you heard earlier but just to briefly summarize under
the Notice of Intent statute as enacted in 2005 before an
action can be brought against a doctor for malpractice
plaintiff has to put them on notice that they intend to sue
them. The statute specifically says they have to
contemporéneously file an affidavit of an expert setting

forth one act of alleged negligence and the expert

affidavit as I interpret and our position is has to comply

with 15 36 100 which Sets forth all the things about they
have to be in the same medical specialty, et cetera, et
cetera. We think that the affidavit requirement that it be
filed contemporaneously in 125 does not allow the plaintiff
the benefits that are provided under Section 106. If they
don’t have the affidavit because the statute is going to
expire that they get forty—five déys or can petitioﬁ the
court for even more time. And we cited in our supplemental
memorandum some of the history of the -- what I call the
Medical Malpractice Tort Reform statutes. In the first two
versions that were put before the legislature as proposed

there>waslnot inclusion in there of a notice of intent

requiring contemporaneous filing of an'expert affidavit.
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THE COURT: Help me here. What -- the othér side of
that argument is would it be correct to say even if we
assume that the other side.of the argument 1is right that
you get forty-five days that all is does it that it extend
it forty-five days; right?

MR. LOVELL: Yes, Your Honor. Assuming I mean
obviously I don’t agree with that but if you accept that
you gef forty-five days to file a proper affidavit which
goes back to another argumeﬁt I have as to sort of a second
argument in this case. But we believe that if you
interpret the staEute the way the legisléture intgnded as
it relates to medical doctors they are excepted from the
general professional definitions and provisions of 36-100
and they say as to medical doctors you have to go through
this particular proceeding for whatever reason. You know
is it tort reform; is it insurance premiums ér what the
legislature clearly says this allows them to have the
advantage of the notice of intent they'find out they are
going to be sued the statute gets tolled you go through the

mediation and all of that and many of these cases get

.resolved. Had the legislature chosen for 36-100 to apply

they wouldn’t have even needed 125. That’s our primary
first-argumentﬁ Your Honor.
THE COURT:- I understand.

MR. LOVELL: The second argument relates to and not
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MR. LOVELL: Right. And, Your Honor, one corollary
with that is negligence in any action but in medical
malpractice requires a showing of at least one act of
breach of standard of care that is cauéally connected with
the injury that has to be set forth in the affidavit under
the définition of alleged act of négligence.. This one is
filed as to any causal negligence. It simply says an .
alleged breach of an informed consent duty doesn;t ; -

THE COURT: All right hold on one second.

Mﬁ. LOVELL: Yes, Your Honor.

THE COURT: All right the éausal connection would be
implied by the statute I guess. Is that what you are
saying?

MR. LOVBLL:"My argument would be Your Honor, for an
affidavit to be appropriate it would have to Say wdrds to
the effect I find that the doctor breached the'standgrd»of
care in>failing to properly do informed consent and that it
was a cause of the ultimate injury or damages élaiﬁed by
the plaintiff.

THE‘COURT: Cause the statute says the plainfiff must
file as part of the complaint an affidavit_éf an expert
witness which must specify at least one negligent act or
omission claimed to exist and the factual baéis for each
claim based on the available evidence at the tiﬁe of the

filing of the affidavit. And you would have me infer from
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court’s benefit. Thénk you, Your Honor.

THE COURT: "Yes, sir. All right, Mr. Atwater.

MR. ATWATER: Your Honor, if I understand his argument
correctly first off hé’s saying that the forty—five days'
did not apply and that ié saying that 15 -- 15-78-125 does

not reference and take into affect the regquirements of 15-

136-100.

THE COURT: ©No 1it‘s not.

MR. ATWATER: Fpr one - -

THE COURT: No it’s not, A possible reading of 15-79-
125 when it refers to an affidavit of an experts -- subject
to the affidavit reqguirements established in 15-36-100
simply refers back to the content. That’s one construction
of it and I’'ve already got é ~-- I don't kﬁow whether you

were here or not but I already have a case where I’ve got

to figure out whether that language is to be construed just

like I just said or whether some how it incorporates the
language of C 1 and tﬁat’s not a slam dunk either way.

MR. ATWATER: I understand what you are séying, Your
Honor. Then let’s go diredtly to 15-36-100. And you were
réferring to C 1 of 15-36-100; is that correct, Your Honor?

. THE COURT: I was refefring to both of them.
MR. ATWATER: Okay. 15-36-100 B which is the statute

which is referred to 15-79-125 referring to the affidavit

itself B says in an action for damages alleging

- 145
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me that Ydu have to infer frém that that therevhas to be
some connecting up of the negligent act with whaf happened
to the patient;‘ In this case patient; it céuld-be a house
if it was an engineer.

MR. ATWATER: Yes, Your Honor. Your Honor, I agrée in
the ultimate issue that His Honor is getting to that there
should be proof that the actual -- the breach that(is
listed in the affidavit is casually connected to'tﬁe
medical negligence and in this case it is. But I do not
read the statute to say that simply because iﬁ is connected
which we say it is that it has to carry that language in
the affidavit itself.

THE COURT: Now the doctor’s affidavit that was
submitted didn’t.say'that{ It didn’'t make a casual
connection if my recollection is correct. Let me see if Iv
can find it. I know I’ve read it.

MR. ATWATER: Your Honor, I’ve already said that it
does not.

THE COURT: Okay. Here it i;. It's a form affidavit
and his only response is not having documented evidence of
duly informed_cbnsent.

MR. ATWATER: Which is breach'éf medical standard
care; Your Honor.

THE COURT: Certainly it is but it wouldn’t be of any

use unless it approximately caused injury to the plaintiff.
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even ; I don’t know how the court could construe -- I mean
I understood His Honor’s argument that if you look at 15-
79-125 in a total vacuum and did not look at the fact that
100 B also said that this applies to any_profeésional
action against anybody listed in G and G is medical
doctors. And also C 1 specifically states. the
contemporaneous filing —- filing requirement does not apply
in a case in which a period of limitation will expire

within ten days. I don’t know how any reading of 15-36-100

-B'and C 1 could ever along with G listing medical doctors

could ever be construed to say that that contemporaneous
filing requirement is not extended for the forty-five day
pericd. They’re not contending that it wasn’t filed
within the statute of limitations. They are not contending
that it wasn’t filed within ten days of filing the stature
of limitations. They are contending that - -

THE COURT: That the forty-five day period doesn’t
apply; is that right?

MR. LOVELL: Yes, sir.

THE COURT: As the —-- that was the case in another
case we’ve already heard this'morning.

MR. ATWATER: Yes, You; Hénor, but I undersfand in
that one they didn’t meet the time requirement anyway. And
I don’t know when His Honor said they didn’t meet the time

requirement I don’t know whether they were talking about
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against a medical doctor if you file it within ten days
then you got this forty-five day extgnsion which we met.
Thank you, Your Honor.

"And now, Your Honor, now referring back to His Honor’s
reference to Section 15-36-100 A. To A one requires that
he be licensed by an appropriate re§ulatory agency to
practice in his or her profession‘in the location in which
the expert practices or teaches and I don’t believe that
that’s being questioned in this regard.

Is. that correct?

MR. LOVELL: I have no idea. I go on the face of the
affidavit. He says he’s a doctor so i assume he is.

MR. ATWATER: Okay. He’s either board certified by a
national or international association or abademy which
administers written and oral examinations. And, Your
Honor,-this is the most important part. For certification
in the area of practice for specialty about which the
opinion on the standard of care is offered énd the opinion
on the standard of care is specifically informed consent.
It’s not surgery. The standard of care is informed- consent
and that is a standard that applies across the entire
medical profession. And that is the standard of‘which he
is clearly qualified to give an opinion on, Your Honor. It
goes on to say thét under B he has actual professional

knohledge and experience in the area of practice or
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MR. LOVELL: We filed the motion at the time we filed
our response to the notice to —-- the notice of intent.

THEVCOURT: The motion was filed July the 21°% looks
like to me.

MR. LOVELL: Yes, sir.

THE COURT: Okay. Mr. Lovell, would you agree that if .

the issue gets down to the deficiency in the affidavit that
he ié still within time to deal with that?

MR. LOVELL: Your Honor, I can’t agree to that for
this reason. This deficiency in the affidavit - -

THE COURT: I’'m not asking you to agree with Mr.
Atwater. If there is a deficiency in an affidavit and it
within thirty days - -

MR. ATWATER: Of service, Your Honor, I didn’t get it

on the 21°%.

~

THE COURT: Well I'm assuming it would be —-- I don’t
know what the -— let’s see what the affidavit of mailing
says. I don’t have an affidavit of mailing with this. It

may be less.

MR. LOVELL: Your Honor, I apologize, I didn’t bring
that part.of the file.

THE COURT: "All right.‘ Well nevertheless it does seem
to me that I do have the discretion to extend the time — no
he has a right to cufe the defect, the alleged defect by

amendment within thirty days of service of the motion. And
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against a medical doctor here are the‘requirementsw Plain
meaning of 100 I don’t see how it can be read any way than
what it says. So - -

THE COURT: Well - -

MR. ATWATER: ~ - - with the fact that we filed within

the statutory time; with the fact that we filed the

affidavit within the statutory time I think that the only
issue that is really here which I Qopld certainly say it is
not defective is whether or not the affidavit is defective
itself. And as His Honor said anyone can choose to infer
that it must say it’s casually connected. I will tell the
court that that i; the casual connection but in the same
fact that the statute doesn’t require that it say that is
the casual connection. One other thing, Your Honor,
beeause - -

THE COURT: Let me deal with these things one at a
time please. Mr. Lovell, the reference in 125 to the
affidavit regquirements establishedvin 15—36f100 is it —-
what i; it - 1I want to try not to make it a leading
guestion —- what is your position about the application of
SubSecticn E?

MR. LOVELL: Your Honor, our position is that
SubSection vaould not’apply in that scenario.

THE COURT: Why not?

MR. LOVELL: Because the affidavit requirements
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about the loss that you file against any other professional
you have to have attached to that an affidavit of an expert
witness.

THE COURT: I understand.

MR. LOVELL: Which must meet the regquirements of
SubSection'A of the same code section. éut when you get to
C or the subsequent one those are referencing actions
against other. professionals in which you don’t go through
notice of intent. All you have to do is file a complaint
with the expert affidavit.

THE COURT: It seems to me that it is reasonable and I
hadn’t thought about it in the prior case I guess because
it doesn’t apply but it does seem to me there is no - it
does seem to me that in 15-79-125 if you exclqde a
reference back to SubSection E - the right to refer back to
SubSection E or to rely on SubSection E that there is a

little bit of Russian roulette. You file an - you get one

1 shot at filing an affidavit. You file an affidavit that

meets some requirement we’ll say of A and B of 100 but if
you are wrong that is if fhe affidavit 1is challeﬁged on
some techniéal basis that’s the bnly shot you got. That
doesn’t seeﬁ fair to me and it does seem to me like E ought
to apply. I may be wrong. As we all know already I guess
from today there is-no case interpreting all of t?is.

MR. LOVELL: Yes, sir, Your Honor, absolutely.
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THE COURT: Well - -

MR. ATWATER: It doesn’t limit it; it says 100.

THE CbURT: What it says is the affidavit of an expert
witness subject to the affidavit requirements'established
in 15-36-100. That’s what it says. |

MR. ATWATER: Yes, Yoﬁr Honor.

THE COURT: One reading of that is it only invokes B.
Another reading is that it .evokes A agd B.

MR. ATWATER: Your Honor, I don’t - -

THE COURT: Another reading is it invokes A, B, C and
E. It's a aifficult thing to read. . -

MR. ATWATER: We would contend, Your Honor, that if
the legislatu;e intended it only invoke certain parts of
100 not the entire statute itself that it would have
spelled those out. o , -

THE COURT: i think that is a Leasonaﬁle thing to say.

MR. ATWATER: Thank you, Your Hoﬁor. Your Honor, one
other thing. I got this in the form of én answer. Someone
has been making a reference to a motionltb dismiés. I
haven’t seen one if that’s what we afe here oﬁ. What I got
was an answer:which listed this actual - -

THE COURT: AI’Ve got a motion to dismiss.

MR. LOVELL: Yea we filed a motion to dismiss'at the
time we filed the answer to the notice of intent.

MR. ATWATER: Okay.
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here.

‘THE COURT: I don’t - I don’t éee that these documents
have anything to do with this motién.

MR. ATWATER: I don’t either, Your Honor, but they-
were entered into the motion and they were also argued in
the form of a Laches argumentAwhich basically Laches
meaning the plaintiff is not entitled to the applicable
statute of limitations.

MR. LOVELL: Your Honor, I think the issue that is
contained solely within the pleadings is whether this
affidavit should have been filed with the notice of intent
the_things we covered about the extension. This goes to
his attempt to then come back later and supplement the
affidavit or invoke the ten day rule saying oh we didn't
have time to get the affidavit they’ve had the records for
three years. That has nothing to do with the primary focus
of our argument is are they entitled to get to invoke - -

THE COURT: He hasn’t argued that yet.

MR. ATWATER: I'm sorry, Your Honor.

THE COURT: Have you argued that? We didn’t have
time?

MR. ATWATER; Your Honor, that’s in the affidavit. I
mean that’s in the - -

THE'COURT:. It is in his motion. _Well in the

memorandum that’s true.
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defective affidavit was filed on the 21# and then sent to
me. The statute says that I have thirty days from being
served that to correct a defective - -

THE COURT: Affidavit.

MR. ATWATER: aAffidavit. Unless His Honof is
intending to rule at this moment I need to - I guess I just
need to assume that because that time is running against
me. Do you see what I'm saying?

THE COURT: It is. What do you need to assume?

MR. ATWATER: That there is a defect without a ruling.

THE COURT: I can't - -

MR. ATWATER: That’s unfortunately a weird statute

Your Honor, I just wanted to point that out.

THE COURT; You have to do what you think you need to
do.

MR. ATWATER: Yes, Your Honor. 1It’s a weird - it
doesn’f say that once he files it until you make a ruling
oﬁ it then I get thirty days. It says once he files it>and'
serves. it on me is how I read it which is totally from all
the civil jurisprudence that we nbrmally do because usually
a defendant would file\a motion and then the judge would
have.to-rule upon it and then based upon his ruling whether
it was defective or not‘defectivé you would have a time
period but this doesn’t say when the court does that. This

says when I'm served with his opinion that it’s defective.
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to the extent this motion stands or falls based a defective
affidavit that.time won’t run until I rule on whether the
affidavit is in Qﬁotes defective what ever that means.

MR. ATWATER{ _Thank you, Your Honor.

THE COURT: In the statute.

MR. LOVELL: Thank you, Your Honor.

THE COURT: ©Now that does not have anything to &o with
whether I find that you are just not entitled to protectioﬁ
at ail.

MR. ATWATER: I understand, Your Honor.

THE COURT: Okay. That’s it.

MR. LOVELL: Thank you, Your Honor.

MR. ATWATER: Thank you, Judge.

-- END OF TRANSCRIPT OF RECORD --
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THE COURT:

All right this is Case No. 2009-CP-46-2484

Shannon Ranucci against Corey Crain. Mr. Davis, first of

all tell me what your status is? Are you now the sole

attorney for the plaintiff?

MR. DAVIS:
THE COURT:
with the court.
MR. DAVIS:
THE COURT:
-MR. DAVIS:
THé COURT:

MR. DAVIS:

That'!s cérrect,AYour Honor.

All right. You need to file something
I know Mr. Atwater is off»the record.
I filed a reply.

Mr. Atwater cén’t practice.

Right.

What have you done?

Well I just filed a reply. Do I need to .

send a letter saying I - -

THE COURT:

hear it today.

MR. DAVIS:

was from me.

THE COURT:

formality.

MR. DAVIS:

THE COURT:

MR. DAVIS:

59 E mdtion.

It doesn’t matte; to me. We are going to
In the reply to defendant’s.memorandum ;t
I'm not conceined with that today as a
Okay. I'11 send something to the Cierk.

All right. Okay, Mr. Davis.

Yes, Your Honor. Today we are here on a

Specifically the main thing that we are

asking for is that the court ruled on what it was taking

under advisement at the last hearing. I believe it was on

167

78



10

11

12

13

14

15

16.

17

18

19

20

21

22

23

24

25

versus Weave it goes all the way back to 1987 with the
Supreme Cdﬁrt uses it in further cases but it says the
primary rule -- if you look on Pégé 5 of that case Small
versus Weave that I ﬁaﬁded up it sayé on the top of the
page the primary rule of construction which all other rules
for statutory construction are subservient requires that
the legislative intent must prevail if it can be reasonably
discovered in the language. Further it says when
construing statute language the statute must be read as a
whole. The statuﬁe in sections Which are part of the same
general stafﬁfory law of this state must be construed
together and each one given effect if it.can be done by any
reasonable construction. You can read further cdnstruing
the statute as a whole in an attempt to determine
legislative purposé and in this act we find the legislature
and that’s what they decided in that one case. But when I
looked at this that the law, that the case law with what
the general assembly said in its acts I said to myself i
said what7s the difference between 15-79-125 and 15-36-1007?

Well the difference that I see is that in 15-79-125 you are

allowed presuit discovery. No presuit discovery in 15-36-

100. You are allowed mediation before you file a complaint
in 15-79-125 that :you are not allbwed in 15-36-100.  What
that would mean is that a medical professional or health

care professional gets the - gets a benefit that an
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MR. DAVIS: Yea. They both look the same as far as
that.
THE COURT: Hold on. 125 requires the filing of a

notice of intent to file suit in a medical malpractice case

MR. DAVIS: Yes, Your Honor.

THE COURT: - - - priérAto whiﬁh one is not permitﬁed
to file a complaint.

MR. DAVIS: That’'s correct.

THE COURT: Okay. So the difference in a medical mal
practice at least for the sake of talking about it in a

medicalAmalpractice case is that prior to filing -- prior

to being permitted to file a suite one has to file a notice

of ‘intent to file a suit.

MR. DAVIS: Yes, Your Honor.

THE COURT: And the other things.

MR. DAVIS: Yes, Your Honor.

THE COURT: -All‘right. Now the problem in Mr.
Atwater’s case was that Mr. Atwaﬁer didn’t file an
affidavit of én appropriate physician; ;ight?

"MR. DAVIS: I believe your order was that he did not
file -- timely file it and that’s what wé’re here today on.

THE COURT: Refresh my memory. Let me get Mr. Lovell
to.hear me since he may remember more than the rgét.

MR. WEATHERLY: Your Honor, I am Lee Weatherly.
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MR. WEATHERLY: Your Honor, the plaintiff had sent us
forty-five days after filing the noticevpf intent_to file -
suit he had sent us a copy of an expert affidavit.

THE COURT: Yea.

MR._WEATHERLY: Now it was our contention at the
heafing'that it ‘was an insufficient expert affidaVit._ That
he had sent it to us on July 237,

THE COURT: Tell me about the timely part.

~

. MR. WEATHERLY: Your Honor, it was our,conﬁention that

the - -

THE COURT: Nét only contention but what -- well just
let me read the statute. Hold on é sgcond.

MR. WEATHERLY: You ask to why you determined it was
untimely?

THE COURT: Yes:

MR. WEATHERLY: Because thg statute éays that it hasv
to be contemporéneous with the filing of the notice of
intent.

THE COURT: Right.

MR. WEATHERLY: And it was not a contempoianeous
filing.

THE COURT: You all have a seat and‘let me read the
statute. |

(PAUSE.) .

THE COURT: So essentially the affidavit Mr. Atwater
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you file a complaint against lawyers, accountants, - -
~ THE COURT: Engineers, CPA’s, - -

MR. DAVIS: Whatever those things are. .But fifteen of
the prdfes;ionals listed in G of 15-36-100 which says at
this section, not part of the section, but this section
applies to the follo&ing professions. Number Seven is
medical doctors.

THE COURT: Yes, sir.

MR. DAVIS: But fifteen of those are health care
professions. You’ve got pathetic physicans whiéh are DO’S
and you have physical therapist; physician’s assistants,
all tﬁese people. And if you look at D it carves out a
special thing about life and health care facilities alleged
to be liable based upon the acts. or the inaction of a
health care professional which is licensed by the state.

THE COURT: SubSection which?

MR...DAVIS: .— - - of SebSection G. SubSection B.

THE COURT: B?

MR. DAVIS: Mentions spécificall? health care
facility.

THE COURT: Right.

MR. DAVIS: So if a medical malpractice is only

controlled by 15-71-25 why are they mentioning health care

professionals in B? And if B applies then C applies as

well and G applies on medical doctors for the entire
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reguirement of 15=79-125. 1Is that the answer?

MR. DAVIS: That would be the answer. Not what we are
looking for not that we read it as but I understand what
your ruling is now. Your ruling before_just said that 15-
79-125 had this contemporaneous and we wanted to make sure
that you —- I understand you took under advisement whether
é and D applied to meaical doctors.

THE COURT: The advisement rule was resolved by the

|order.
MR. DAVIS: But the order didn’t speak specifically to -

that and we wanted to make sure we had a record on appeal

about whether 15-36-100 C. You’re saying that did modify
it - -
~ THE COURT: You now have it.
MR. DAVIS: I do have it now.

THE COURT: And as I said before we started I wish

‘somebody would appeal this so we can figure out how to

apply it.
MR. DAVIS: All right. Well thank you, Your Honor.

THE COURT: All right. Mr. Weatherly I want you to

_send me an order that in effect says I considered -- never

mind; I’11 do a Form 4.
MR. WEATHERLY: Okay, Your Honor. If you change your
mind let me know and I will just add that to the test of

the order you already drafted.
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A ACCIDENT AND INJURY LAW PRACTICE OF

ATWATER AND DAVIS, L.L.C.

1470 EBm ROAD, ROCK HILL, SOUTH CAROLINA 29732
TELEPHONE: (803) 326-2000 FACSIMILE: (803) 329-1025 E-MAL: atwaterdavis@comporium.net

MICHAEL E. ATWATER, ESQ.
_Eric C. Davis, EsqQ.
August 9, 2006
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Piedmont Surgical Associates .

“Sorﬁh'HéfIGﬁ?ﬁé‘ﬁﬂé
Suite G
Rock Hiil SC 29732
Re: My Client:  Shannon Ranucci
DOB: March 12, 1984
DOL: June 7, 2006
To Whorn It May Concern:

* Please be advised that We represent the above-named persen for irfjuries sustained in-an acc1dent
Pease provrde us wfth the following:

_\/ Medical records’ dated.__[o-1-0( to the present.

_ - Billing statement dated A _ to the present.

. Itemized billing for services from date of accident.
Complete set of all medical records.

____All hospital records.

__All'hospital itemized billing statements.

_____ Physical therapy records-dated : to the. present. .
____ Records previously requested-on . :
___ Copies of prescription records dated _tothe presefit.

Statement for chaiges incmred in fulfilling this request, if any.

With kindest personal regards,

Emma Henselbecker _ ‘ ' C/(/ )
Secreta.ry for Atwater & Dav1s LL.C. S : /

clo es:
7 Medrcal Authorization
___ Check for prepayment of records '
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