From: Tina Beard

To: Court Of Appeals Filings

Cc: mark@bringardner.com; mlinton@bringardner.com; jeff@walkerallenlaw.com; wallace@walkerallenlaw.com; Jay
Thompson; Lori Chappell

Subject: Appellate Case No. 2026-001774 / Ex Parte: Progressive Direct Insurance Company, Appellant, Brecken Isben,
Respondent v. Ethel G. Nelson, Defendant

Date: Friday, August 14, 2026 2:25:39 PM

Attachments: image002.png
imaae003.png
JTT Itr to COA fwding Hearing Transcript.pdf
Correspondence Requesting Transcripts.pdf
2026-02-24 Hearing Transcript - Motion Hearing (Progressive Motion to Intervene).pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached please find correspondence regarding the circuit court hearing
transcripts for Case No. 2026-001774.

Thank you.
Ty M. bral_

TINA M. BEARD

Legal Assistant
Tel: (803) 782-4100 Ext 1500

DD: (803) 205-1500
Fax: (803) 782-4140
Post Office Box 6648
Columbia, SC 29260

tbeard@murphygrantland.com
MURPHY GRANTLAND www.murphygrantland.com
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w Jay Thompson
MURPHY GRANTLAND Phone: (803) 454-1255
jay.thompson@murphygrantland.com

August 14, 2026

SENT VIA EMAIL - ctappfilings@sccourts.org
Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals

P.O. Box 11629

Columbia, SC 29211

Re: Ex Parte: Progressive Direct Insurance Company, Appellant.
Brecken Isben, Respondent
V.
Ethel G. Nelson, Defendant
Appellate Case No. 2026-001774

Dear Ms. Kitchings:

Pursuant to Rule 207, SCACR, the undersigned counsel for Appellant ordered the February 24,
2026 hearing transcript for the above-referenced matter on February 27, 2026, using the Court’s Online
Court Reporter Transcript Ordering and Tracking System. We received the transcript of the entire record
of the hearing on or around March 31, 2026. A copy of the hearing transcript is enclosed, along with
copies of all correspondence with the court reporter.

Please note that the caption of the hearing transcript on the first page states two civil action
numbers, including this case and another case which were heard jointly at the same time. The caption
stated on the first page of the transcript states the case name Lauren Ashley Davies vs. Matthew Joseph
Marino. However, the transcript includes both cases, and the entire transcript is relevant to this appeal.
The Circuit Court and counsel for the parties agreed that the arguments presented in Davies v. Marino
applied equally in this case captioned Ishen v. Nelson. See Transcript pp. 5, 34-35. In addition, the court
reporter’s correspondence dated March 2, 2026 confirmed that the hearings for the two cases were
related and, therefore, produced as a single transcript.

By copy, I am making this transcript available to the Court as well as counsel of record.
Sincerely,

s/Jay Thompson

Jay Thompson

Attorney for Appellant

Progressive Direct Insurance Company
JTT/tmb
Attachments
cc: All Counsel of Record (w/encl., via email only)

Telephone 803-782-4100 « Facsimile 803-782-4140
4406-B Forest Drive, Columbia, South Carolina 29206 * Post Office Box 6648, Columbia, South Carolina 29260






Tina Beard
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From: Transcripts@sccourts.org

Sent: Friday, February 27, 2026 2:16 PM

To: Jay Thompson

Subject: Transcript Request for Docket Number 2024CP1004796
Greetings,

Please accept this email and the summarized Transcript Request shown below as confirmation that
the online transcript request that you submitted has been received by our office. You should receive
communication from a transcriptionist within five (5) business days with an estimated cost for
production.

If you need further assistance, please contact us at transcripts@sccourts.org.
Regards,

Court Administration

Summarized Transcript Request ID(s): 1629950962

Requester Information:

Name: Jay Thompson

Entity: Not entered

Phone Number: (803) 205-1551

Email: jay.thompson@murphygrantland.com

Address: 4406-B Forest Drive Columbia, SC 29206

Is the requester a party on the case? No

Does the requester represent a party? Yes NON-PARTY PROGRESSIVE DIRECT INSURANCE COMPANY

Transcript Information:

Docket Number: 2024CP1004796

Court Type: Circuit

County: Charleston

Case Caption: Isben, Brecken vs Nelson, Ethel G
Appeal Pending? No

Death Penalty? No

Start Date of Proceeding: 2/24/2026

End Date of Proceeding: 2/24/2026

Presiding Judge: Van Slambrook, Dale E.

Court reporter daily assignments:





2/24/2026 (Tuesday): WebEx, Circuit Court

Opposing Counsel and/or other parties information:
(Attorney) Seth Thomas McDaniel

(email): seth@walkerallenlaw.com

(Defendant) Ethel G Nelson

{email): seth@walkerallenlaw.com

(Plaintiff) Brecken Isben

{email);: mark@bringardner.com

(Plaintiff Attorney) Mark Joseph Bringardner

(email): mark@bringardner.com

Next hearing date: Date not entered

Portion of proceeding to be transcribed: Entire Hearing

Delivery Information:

Delivery Timeframe: Regular Delivery (60 days)

Delivery Method: FDF/Email

Delivery Timeframe: Private/Self

~~~ CONFIDENTIALITY NOTICE ~~~This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or
disseminate this message or any attachment. If you have received this message in error, please contact
the sender immediately and delete all copies of the message and any attachments.
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From: Jay Thompson
Sent: Monday, March 2, 2026 12:24 PM
To: Jessica Antonucci
Cc: Transcripts; info; Velvet Mills; Tina Beard; Lori Chappell
Subject: RE: Transcript Request - Lauren Davies vs. Matthew Marino 2-24-26

Thank you. | confirm that we would like to receive this transcript as stated.

The other attorneys were: Mary Linton representing Plaintiff Lauren Davies and an
attorney from the Clarkson Walsh & Coulter firm representing Defendant Matthew Marino.
(lapologize that | do not recall that attorney’s name. She did not say much if anything
during the hearing.)

Please note that we are also requesting the transcript from the hearing immediately
following this one on the same 2/24/2026 roster, which was Isben v. Nelson, C/A No.
2024-CP-10-04796. The two hearings addressed related issues, and in the Isben hearing,
rather than repeating all the arguments from the Davies hearing, the Court and the parties
agreed to incorporate by reference the arguments made during the Davies hearing.

Thank you.

JAY THOMPSON

Shareholder

DD: 803-454-1255
Main: 803-782-4100
Fax: 803-782-4140

Post Office Box 6648
MURPHY GRANTLAND Columbia, SC 29260

www.murphygrantland.com
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Please be advised that this e-mail and any files transmitted with it are
confidential attorney-client communications or may otherwise be privileged
or confidential and are intended solely for the individual or entity to whom
they are addressed. [fyou are not the intended recipient, please do not read,
copy or retransmit this communication but destroy it immediately. Any
unauthorized dissemination, distribution or copying of this communication is
strictly prohibited.

From: Jessica Antonucci <jantonucci@LegalEaglelnc.com>
Sent: Monday, March 2, 2026 12:13 PM





To: Jay Thompson <jay.thompson@murphygrantland.com>
Cc: Transcripts <transcripts@sccourts.org>; info <info@LegalEagleInc.com>; Velvet Mills <vmills@LegalEaglelnc.com>
Subject: RE: Transcript Request - Lauren Davies vs. Matthew Marino 2-24-26

Jay,

Today, Legal Eagle was assigned your transcript request in the above referenced matter. Based upon our review of the
records, it appears this transcript will be approximately 40 pages long. The following was indicated on the request form:

e Standard Delivery (60 Days)

e PDF/Email Requested
The estimated standard delivery cost for this transcript is $170.00.

Please note that the page estimate is not guaranteed. The price indicated above is an approximation based on the audio
length. The actual cost and page count may vary due to several factors including but not limited to speech rate, side bars,
Q&A v Colloguy, and hearing type. A final invoice will be sent when the transcript is completed.

Please include any attorneys who were present at each hearing and who they represented with your confirmation as
the attorneys are not always introduced in the audio.

Once you have authorized us to proceed by responding to this email, we will place your transcript inline for production
with a 60-day due date, although transcripts are usually completed much earlier. An invoice will be provided with your
final transcript. If you have any questions, please let us know.

Thank you,
Jessica Antonucci o
UA Court Reporting Scheduler @
” M (864) 361-0316 | P (864) 467-1373
E jantonucci@legaleagleinc.com

é 107 LeGrand Blvd., Greenville, SC 29607
www.LegalEaglelnc.com
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The content of this email is confidential and intended for the recipient specified in message only. It is strictly
forbidden to share any part of this message with any third party, without a written consent of the sender. If
you received this message by mistake, please reply to this message and follow with its deletion, so that we
can ensure such a mistake does not occur in the future.





Tina Beard
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From: Transcripts <transcripts@sccourts.org>
Sent: Monday, March 2, 2026 12:29 PM
To: Jessica Antonucci; Jay Thompson
Cc: Transcripts; info; Velvet Mills
Subject: RE: Transcript Request - Lauren Davies vs. Matthew Marino 2-24-26

Good afternoon,
Mr. Thompson, | wanted to inform you that after reviewing the audio for both cases, "Isben, Brecken vs Nelson,
Ethel G" and "Davies, Lauren Ashley vs Marino, Matthew Joseph," I've determined that they are related and should

be produced as a single transcript.

Could you please let me know how you would like to proceed with the transcript production?

Thankyou
Court Reporter Section

From: Jessica Antonucci <jantonucci@LegalEaglelnc.com>

Sent: Monday, March 2, 2026 12:13 PM

To: jay.thompson@murphygrantland.com

Cc: Transcripts <transcripts@sccourts.org>; info <info@LegalEaglelnc.com>; Velvet Mills <vmills@LegalEaglelnc.com>
Subject: RE: Transcript Request - Lauren Davies vs. Matthew Marino 2-24-26

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. #***

Jay,

Today, Legal Eagle was assigned your transcript request in the above referenced matter. Based upon our review of the
records, it appears this transcript will be approximately 40 pages long. The following was indicated on the request form:

e Standard Delivery (60 Days)

e PDF/Email Requested
The estimated standard delivery cost for this transcript is $170.00.

Please note that the page estimate is not guaranteed. The price indicated above is an approximation based on the audio
length. The actual cost and page count may vary due to several factors including but not limited to speech rate, side bars,
Q&A v Colloquy, and hearing type. A final invoice will be sent when the transcript is completed.

Please include any attorneys who were present at each hearing and who they represented with your confirmation as
the attorneys are not always introduced in the audio.

Once you have authorized us to proceed by responding to this email, we will place your transcript inline for production
with a 60-day due date, although transcripts are usually completed much earlier. An invoice will be provided with your
final transcript. If you have any questions, please let us know.

Thank you,





Tina Beard

o =
From: Jay Thompson
Sent: Monday, March 2, 2026 12:41 PM
To: Transcripts; Jessica Antonucci
Cc: info; Velvet Mills; Tina Beard; Lori Chappell
Subject: RE: Transcript Request - Lauren Davies vs. Matthew Marino 2-24-26

Thank you. Yes, | agree they should be produced as a single transcript, and we would like
to receive this transcript as stated.

For the Davies case, | represent non-party Progressive Specialty Insurance Company. The
other attorneys were: Mary Linton representing Plaintiff Lauren Davies and an attorney
from the Clarkson Walsh & Coulter firm representing Defendant Matthew Marino. (I
apologize that | do not recall that attorney’s name. She did not say much if anything during
the hearing.)

For the Isben case, | represent non-party Progressive Direct Insurance Company (not the
same as the Davies case). The other attorneys were: Mary Linton representing Plaintiff
Brecken Isben and Wallace Carnsworth representing Defendant Ethel Nelson.

Thank you.

JAY THOMPSON

Shareholder

DD: 803-454-1255
Main: 803-782-4100
Fax: 803-782-4140
Post Office Box 6648
MURPHY GRANTLAND Columbia, SC 29260

www.murphygrantiand.com

1]
Ay
(L E GLOBAL LEGAL N

773 ALFA Internat

Please be advised that this e-mail and any files transmitted with it are
confidential attorney-client communications or may otherwise be privileged
or confidential and are intended solely for the individual or entity to whom
they are addressed. [fyou are not the intended recipient, please do not read,
copy or retransmit this communication but destroy it immediately. Any
unauthorized dissemination, distribution or copying of this communication is
strictly prohibited.

From: Transcripts <transcripts@sccourts.org>
Sent: Monday, March 2, 2026 12:29 PM





To: Jessica Antonucci <jantonucci@LegalEaglelnc.com>; Jay Thompson <jay.thompson@murphygrantland.com>
Cc: Transcripts <transcripts@sccourts.org>; info <info@LegalEaglelnc.com>; Velvet Mills <vmills@LegalEagleInc.com>
Subject: RE: Transcript Request - Lauren Davies vs. Matthew Marino 2-24-26

Good afternoon,
Mr. Thompson, | wanted to inform you that after reviewing the audio for both cases, "Isben, Brecken vs Nelson,
Ethel G" and "Davies, Lauren Ashley vs Marino, Matthew Joseph," I've determined that they are related and should

be produced as a single transcript.
Could you please let me know how you would like to proceed with the transcript production?

Thank you
Court Reporter Section

From: Jessica Antonucci <jantonucci@LegalEaglelnc.com>

Sent: Monday, March 2, 2026 12:13 PM

To: jay.thompson@murphygrantland.com

Cc: Transcripts <transcripts@sccourts.org>; info <info@LegalEaglelnc.com>; Velvet Mills <vmills@LegalEagleInc.com>
Subject: RE: Transcript Request - Lauren Davies vs. Matthew Marino 2-24-26

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. ***

Jay,

Today, Legal Eagle was assigned your transcript request in the above referenced matter. Based upon our review of the
records, it appears this transcript will be approximately 40 pages long. The following was indicated on the request form:

e Standard Delivery (60 Days)

e PDF/Email Requested
The estimated standard delivery cost for this transcript is $170.00.

Please note that the page estimate is not guaranteed. The price indicated above is an approximation based on the audio
length. The actual cost and page count may vary due to several factors including but not limited to speech rate, side bars,
Q&A v Colloquy, and hearing type. A final invoice will be sent when the transcript is completed.

Please include any attorneys who were present at each hearing and who they represented with your confirmation as
the attorneys are not always introduced in the audio.

Once you have authorized us to proceed by responding to this email, we will place your transcript inline for production
with a 60-day due date, although transcripts are usually completed much earlier. An invoice will be provided with your
final transcript. If you have any questions, please let us know.

Thank you,





Jessica Antonucci

Court Reporting Scheduler o@

h"k M (864) 361-0316 | P (864) 467-1373
E jantonucci@legaleagleinc.com
e' 107 LeGrand Blvd., Greenville, SC 29607

www.LegalEaglelnc.com
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The content of this email is confidential and intended for the recipient specified in message only. It is strictly
forbidden to share any part of this message with any third party, without a written consent of the sender. If
you received this message by mistake, please reply to this message and follow with its deletion, so that we
can ensure such a mistake does not occur in the future.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or
taking action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast, a leader in email
security and cyber resilience. Mimecast integrates email defenses with brand protection, security awareness training, web security,
compliance and other essential capabilities. Mimecast helps protect large and small organizations from malicious activity, human
error and technology failure; and to lead the movement toward building a more resilient world. To find out more, visit our website.

~~ns CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or
disseminate this message or any attachment. If you have received this message in error, please contact
the sender immediately and delete all copies of the message and any attachments.
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From: Transcripts@sccourts.org
Sent: Monday, March 2, 2026 12:42 PM
To: Jay Thompson
Subject: UPDATED: Transcript Request for Docket Number

Greetings,

Please accept this email and the summarized Transcript Request shown below as confirmation that
the online transcript request that you submitted has been received by our office. You should receive
communication from a transcriptionist within five (5) business days with an estimated cost for
production.

If you need further assistance, please contact us at transcripts@sccourts.org.

Regards,

Court Administration

Summarized Transcript Request ID(s): 1629950962

Requester Information:

Name: Jay Thompson

Entity: Not entered

Phone Number: (803) 454-1255

Email: jay.thompson@murphygrantland.com
Address: 4406-B Forest Drive Columbia, SC 29206

Is the requester a party on the case? No
Does the requester represent a party? Yes NON-PARTY PROGRESSIVE DIRECT INSURANCE COMPANY

Transcript Information:

Docket Number: 2024CP1004796

Court Type: Circuit

County: Charleston

Case Caption: Isben, Brecken vs Nelson, Ethel G
Appeal Pending? No

Death Penalty? No

Start Date of Proceeding: 2/24/2026

End Date of Proceeding: 2/24/2026

Presiding Judge: Van Slambrook, Dale E.

Court reporter daily assignments:





02/24/2026: Contract Circuit, LE

Opposing Counsel and/or other parties information:
(Attorney) Seth Thomas McDaniel

(email): seth@walkerallenlaw.com

{Defendant) Ethel G Nelson

{email): seth@walkerallenlaw.com

(Plaintiff) Brecken Isben

(email): mark@bringardner.com

{Plaintiff Attorney) Mark Joseph Bringardner

{email): mark@bringardner.com

Next hearing date: Date not entered

Portion of proceeding to be transcribed: Entire Hearing

Delivery Information:

Delivery Timeframe: Regular Delivery (60 days)

Delivery Method: PDF/Email

Delivery Timeframe: Private/Self

~~~ CONFIDENTIALITY NOTICE ~~~This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or
disseminate this message or any attachment. If you have received this message in error, please contact
the sender immediately and delete all copies of the message and any attachments.
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From: Jay Thompson
Sent: Tuesday, March 31, 2026 1:08 PM
To: Lori Chappell; Tina Beard
Subject: FW: Lauren Davies vs. Matthew Marino 2-24-26
Attachments: Invoice 110043.pdf; 2024-CP-1004119 Davies v Marino.pdf
Follow Up Flag: Follow up
Flag Status: Flagged

Hearing transcript for file— 1115-6194 and 1115-6535. Both were addressed in the same
hearing.

Tina, please process this invoice for payment. Note in the payment request that
Progressive claims specialist Nina Bharucha approved obtaining this transcript by email
on 2/25/2026.

Thank you.

From: Velvet Mills <vmills@LegalEaglelnc.com>

Sent: Tuesday, March 31, 2026 1:01 PM

To: Jay Thompson <jay.thompson@murphygrantland.com>
Cc: transcripts@sccourts.org; info <info@LegalEaglelnc.com>
Subject: Lauren Davies vs. Matthew Marino 2-24-26

Jay,

Attached are the transcript and invoice for the above referenced matter. If you have any questions after the review of
the transcript, please let us know. We would be happy to revisit any concerns.

Thank you,

Velvet Mills S
:A Transcript Manager | Legal Eagle @

M M (864) 325-5486 | P (864) 467-1373

E vmills@legaleagleinc.com

107 LeGrand Blvd., Greenville, SC
29607

www.LegalEaglelnc.com







STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) DOCKET NOs. 2024-CP-1004119,
2024-CP-1004796

LAUREN ASHLEY DAVIES,
Plaintiff,
vs.

MATTHEW JOSEPH MARINO,
Defendant.

—_— ~— ~— — ~— ~—

HEARTING
BEFORE THE HONORABLE DALE E. VAN SLAMBROOK

DATE: February 24, 2026

TIME : * XK

LOCATION: Charleston, South Carolina
TRANSCRIBED BY: Aron Feldstein

LEGAL EAGLE
Post Office Box 5682
Greenville, South Carolina 29606

864-467-1373
depos@legaleagleinc.com
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APPEARANCES

MARY K. LINTON

BRINGARDNER INJURY LAW FIRM

P.0O. Box 100

Charleston, South Carolina 29402

Attorney for the Plaintiff.

DANIELLE WALKER

CLARKSON WALSH COULTER

497 Street Andrews Boulevard,
Charleston, South Carolina 29407

Attorney for the Defendant.

JAY THOMPSON
MURPHY & GRANTLAND, PA
4406 B Forest Drive

Columbia, South Carolina 29206

Attorney for Progressive Insurance Company.

ALSO ATTENDING:

WALLACE CARNWATH, TIIT

WALKER ALLEN TRIAL ATTORNEYS

496 Bramson Court, Suite 200

Mount Pleasant, South Carolina 29464

Attorney for the Defendant.
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Certificate o0f TransSCriber ... ittt ittt ittt teeeeeeenns 46

EXAMINATIONS

WITNESS FOR THE PLAINTIFE:

(None)

WITNESS FOR THE DEFENDANT:

(None)

EXHTIBTITS

PARTY DESCRIPTION MARKED RECEIVED

PLAINTIFFE’S:

(None)

DEFENDANT’ S:

(None)

(THIS TRANSCRIPT MAY CONTAIN QUOTED MATERIAL. SUCH MATERIAL IS

REPRODUCED AS READ OR QUOTED BY THE SPEAKER.)
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PROCEEDTINGS

THE COURT: All right. Next matter I had was
2024-CP-1004119, motion to intervene. And it's Davies vs.
Marino. Anybody here on that matter?

MR. THOMPSON: Yes. Good morning, Your Honor. Jay
Thompson. This is my motion on behalf of nonparty Progressive
Specialty Insurance Company.

THE COURT: Okay.

MS. LINTON: And, Your Honor, Mary Linton, on behalf
of the Plaintiff.

THE COURT: All right.

MS. WALKER: And, Your Honor, Danielle Walker, on
behalf of Defendant Marino.

MR. THOMPSON: All right,

THE COURT: So, Mr. Thompson, this is your motion?

MR. THOMPSON: Yes, this is my motion, Your Honor.

THE COURT: All right. 1I'll be happy to hear from
you.

MR. THOMPSON: And also, for the Court's information,
the first two motions, I think, that are on for 11:30 are --
one of them is also my motion, which has some similarities to
this in nature. So the Court may want to consider some of them
together because some of it is overlapping significantly.

THE COURT: What case are you talking about on that

one?
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MR. THOMPSON: That is ---

MS. LINTON: Your Honor, it's Brecken Isben
(phonetic) vs. Ethel Nelson (phonetic). Is the next immediate
motion, scheduled to start at 11:30.

MR. THOMPSON: That's correct.

THE COURT: Yeah, I got it now -- 4796.

MR. THOMPSON: Yes, Your Honor. I've got similar
motions to intervene in both cases, although they're on behalf
of two different progressive entities, but they're very
similar.

THE COURT: Is there anybody -- should we consider
all of them together? 1Is that what you're saying? Do we have
the attorney (crosstalk) ---

MR. THOMPSON: We do not have the attorney for the
11:30 motion here that I see, at least. I do think there are
reasons that it would make sense to hear some of it together
because the issues overlap considerably. They're not identical
by any imagination, but they do overlap.

THE COURT: Okay. I've got a few minutes after 11.

I mean, I'm happy to hear this one. I don't mind hearing it --
hearing it more than once. It might help me understand it.
MR. THOMPSON: Can we go ahead, because I -- you'll

understand in just a second. May I proceed?
THE COURT: Yes. Yes, please.

MR. THOMPSON: All right. All right. Thank you.
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Thank you, Your Honor. May it please the Court. Again, Jay
Thompson, representing nonparty Progressive Specialty Insurance
company. We filed a motion to intervene and for protective
order on behalf of this insurance company. My client is --
that this is a car wreck case. I do not represent any of the
parties to the case. My client is the insurance company for
the Defendant.

The reason we filed the motion is because, back in
July, Judge Murphy entered an order granting the Plaintiff's
motion to compel discovery against the Defendant. And that
order compelled the Defendant to produce documents and
materials out of my client's claim file. That that order is
presently subject to a motion to reconsider that the Defendant
filed back in July. That is still pending with Judge Murphy;
it hasn't been ruled upon. I think there was some sort of
technical glitch or something in the court records that
maybe -- it might have gotten lost, I think.

But I think it's been brought back. The reason I say
that is to say this: that, to the extent Your Honor is able to
hear this today, on the substance of it, we are absolutely
prepared to argue it. But the first part of my client's motion
today is simply a request asking for permission, as a nonparty,
to intervene and be heard, and that includes to be heard ---

THE COURT: Intervene and be heard -- as —-- as to the

motion that was already heard?
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MR. THOMPSON: Both that -- well, as to the -- as to
the motion for to reconsider that is pending, and that one's
pending with Judge Murphy. So that's -- that's the reason that
I'm being a little hesitant.

THE COURT: I understand. Yeah. Y'all want to step
in and be heard, relative to the issues that were resolved and
maybe adjusted or changed, or maybe not, from Judge Murphy.

MR. THOMPSON: That's exactly right. And so my
motion is a motion seeking permission to intervene and for
protective order, because my client, as the nonparty insurance
carrier, wants to be heard on that issue of compelling the
Defendant to produce the insurance carrier's claim file. I'm
prepared to argue it today. I've got a lot to say. But if
it's something that needs to be presented only to Judge Murphy,
I want to make sure that the procedure is clear.

THE COURT: I appreciate you presenting it that way,
because I think you're probably right. It wouldn't necessarily
have to be done by her, at first glance, but it's probably more
appropriate, if she's going to hear arguments to the contrary
or, you know, arguments that her ruling should have been
different from what it was. She may want to hear from you.

She may not want to hear from you.
MR. THOMPSON: She may not, right?
THE COURT: She may; she may not.

MR. THOMPSON: I don't know. Unless I ask for the






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Court's permission to intervene, I don't think my client really
even has the right to present a brief or to ask her to hear my
client. So that's the first part of our request is just asking
for permission to be heard.

THE COURT: Okay. Well, yeah, I think ---

MS. LINTON: Your Honor, can I respond?

THE COURT: Sure.

MS. LINTON: Your Honor, Mary Linton, on behalf of
the Plaintiff. We are ready to proceed forward on
Progressive's motion to intervene. There are two outstanding
motions. One is a motion to reconsider Judge Murphy's order,
which I agree, that needs to be heard before Judge Murphy.
Progressive's motion is separate and apart. Judge Murphy does
not need to hear it. This is a motion to intervene and to end
run Judge Murphy's order.

Progressive could have pursued this motion when it
was originally brought, alongside Defendant's motion to compel
back in July. They didn't. And now we're here. We have an
order compelling discovery, discovery that was requested almost
a year ago. And that's already been ordered to be produced.
Judge Murphy heard these similar arguments from defense counsel
and denied them and ordered the production of the pre-
litigation claims filed.

So we would request that the motion proceed forward

today. And then, of course, the motion to reconsider Judge
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Murphy's order can be heard before Judge Murphy at a later
time.

THE COURT: Okay. Yeah. And, as I indicated, I'm a
little cautious as to whether that needs to be tied together or
not. But, let's do it this way. I will take all of that under
consideration. I'll hear from you in full. That may be
overdoing it if I decide that it's necessary to push it off.
But I may, likewise, decide, as you'd indicated, Ms. Linton,
that it's not necessary to do that. I certainly don't want to
interfere with anything, and I'm not going to hear the motion
reconsider, obviously, on that. But, yeah, let me go ahead and
hear from you, Mr. Thompson, and we'll put it all out there
and -- and then ---

MR. THOMPSON: Okay. Thank you. Yes, thank you,
Your Honor. So the issue before the court is which party or
nonparty is the proper entity, from which to seek discovery of
the insurance carrier's claim file. The Plaintiff issued a
request for production to the Defendant, asking for the
insurance carrier's claim file. The Defendant -- that claim
file does not belong to the Defendant. They cannot produce it.
It is the insurance carrier's claim file.

The proper way to conduct discovery of that is
through a Rule 45 subpoena to the insurance carrier. In the
other one that we have coming up on 11 -- at 11:30, that's

exactly what they did. They did issue the subpoena to the
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insurance carrier, and they got the documents. All we are
asking is to issue an order that proper way to get discovery of
the claim file is by Rule 45 subpoena to the insurance carrier.
No one is saying the claim file is not discoverable. No one is
saying it's not going to be produced.

All we are saying is that it's not in the possession,
custody, and control of the insured defendant. It's the
property of the insurance carrier who is a nonparty. And,
therefore, if you want to get discovery of it, then, then you
do it by a Rule 45 subpoena. The there's a lot to be said
about this. And I -- and I do think I need to make the record
of that (phonetic) account.

THE COURT: I just want to make sure I'm following.
So if there's -- let's say there's a statement by the defendant
and defendant is not provided a copy of it, and then the
plaintiff says to the Defendant, give me a copy of the -- the

statement that you gave, then the defendant could say, I don't

have it. Go subpoena it from the insurance company. It's -- I
don't have it. Is that what you're saying?
MR. THOMPSON: In a particular -- in a specific

example like that, more likely than not, the Defendant is going
to have that.

THE COURT: If he doesn't have it -- if he doesn't
have it, then ---

MR. THOMPSON: So if he doesn't have, the only ---
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THE COURT: If the insurance folks don't turn
anything over to their -- to their client, who they're
defending on the, on the matter ---

MR. THOMPSON: Right.

THE COURT: --- then that's going to require, instead
of the normal discovery request, a subpoena that's going to ---

MR. THOMPSON: In that specific example, then, vyes,
that would require a subpoena to the insurance carrier. Now,
that specific example might raise questions of whether somebody
had some questionable judgment about what they chose not to
provide to defense counsel. But that file, that document that
is in the insurance carrier's file 1s, it's the insurance
carrier's document. And this is very well supported by case
law. So what I would like to do is explain some of those
issues.

The first point -- there's really five main points,
Your Honor. And the first is this -- the approach that the
Plaintiffs are trying to take here makes this significantly
over complicated, because what you end up having to do if you
try to get discovery of the claim file from the insured
defendant is you've got to do both anyway, because the claim
file is never -- everything in the claim file is never going to
be provided to defense counsel.

If you want all of it, and if you say the insured

defendant has to produce it, you got to do it both ways. All
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we're asking i1s asking the Court to handle these things in a
way that follows the law while being fair and equitable to all
parties. The reason that it overcomplicates things is this:
the Plaintiff has argued, repeatedly, and I'm quoting, "That
there is a tripartite and agency relationship among and between
the Defendant, its insurance carrier, defense counsel, and any
third parties acting as agents or on behalf of the Defendant,
and that they are all, 'one in the same.'"

There are a lot of problems with that statement. The
one, the biggest problem, is that it is directly contrary to
South Carolina law, and I mean the opposite of South Carolina
law. The second biggest problem is that this idea of
tripartite agency relationship and one in the same, those are
three different things. You can't have all three of those.

You can't even have two of the three of those. That's like
saying, I'm going north and south at the same time. They can't
coexist. It's either one or the other.

And so, if the argument is being made as a matter of
law that there is a tripartite and agency relationship, and
they are one in the same, that is making three directly
conflicting arguments that cannot coexist. There's a long,
long, long history of case law nationwide of why the
relationship between insurance carrier, insured, and defense
counsel, 1is the way it is. And it is because the courts have

been very careful over the years to choose language that says
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this is not an agency relationship, and these parties are not
one in the same.

The relationship amongst the three is a unique
contractual relationship between the insured and the insurance
carrier. And it's got a lot of nuances in it. So that's point
number one. Point number two is very important. There is no
law that supports the Plaintiff's position on this. The only
law that has been submitted that supports their position is a
cherry-picked set of circuit court orders that cite back and
forth to each other, and not one of them cites any binding
authority. Not one.

We have also provided a contrary set of circuit court
orders that reach the exact opposite conclusion, including by
orders from now Supreme Court Justice Verdin, when she was on
the trial court bench, Judge Seals, Judge Miller up in
Greenville, Judge Caraker -- we've provided all of those.

There are others as well. Plus, we've provided to the court
around 30 or so orders, showing that there is an analysis of
when -- that work product protection does apply to a claim
file.

And this is all in the court records. And the point
at which that work product protection for claim file materials
attaches is a case-specific fact by -- a case-by-case, fact-
specific analysis. So those things are really undeniable. The

important thing to note between the circuit court orders that
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the Plaintiff has provided and the circuit court orders that we
have provided that reach opposite conclusions on this, is that
anytime one of those orders actually cites to any authority,
other than another nonbinding circuit court order, it always
rules in our favor -- and I mean every time.

The only circuit court orders that have supported the
Plaintiff's position in this cite nothing -- nothing, other
than maybe citing another nonbinding circuit Court order. And
the reason for that is because it's not the law. The law of
South Carolina does not say that an insured defendant, the
insurance carrier, and the defense counsel are one in the same.
It says the opposite. For example, the 2019 case from the

state Supreme Court, Sentry Select Insurance Company v. Maybank

Law Firm -- it's 426 S.C. 154.

That case specifically recognized the truth that the
insurance defense counsel owes a fiduciary duty. His only
client is the insured defendant. The insurance carrier is not
his client, and therefore there cannot be this three-way, one-
in-the-same relationship.

The Court said it's exactly the opposite. The Court
specifically said, and I quote, "The attorney owes no separate
duty to the insurer, other than the duty that is owed to the
insured. The Court said, when an insurer hires an attorney to
represent its insured, an attorney-client relationship arises

between the attorney and the insured, his client. Pursuant to
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that relationship, the attorney owes the client, not the
insurer, a fiduciary duty."

That is a direct quote out of the Sentry Select case.

This idea that these three are one in the same or that they
have an agency relationship to each other. It's not South
Carolina law. 1It's the opposite of South Carolina law. And
the only issue underlying all of this is who does the claim
file belong to? That's really the central issue. That
question resolves all of this. The claim file is the property
of the insurance carrier, which is a nonparty. And, therefore,
the proper way to obtain it is by issuing a subpoena to that
nonparty.

So I've mentioned circuit court orders. I've
mentioned case law. What about statutes and regulations? We
all know the insurance industry is very highly regulated.
There's lots of statutory and regulatory controls over pretty
much every aspect of the insurance business. But there is not
one statute, not one regulation, supporting the position that
an insured is entitled to control the insurance carrier's claim
file. That does not exist. What does exist is multiple
statutes that specifically say the claim file is the property
of the insurer.

Those statutes aren't in this context of litigation,
but they are in the context of how you manage an insurance

company and its property. For example, the South Carolina
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Insurance Holding Company Regulatory Act, which regulates
insurance holding companies, it specifically states -- the
citation is South Carolina Code, it's in the Chapter 38, the
Insurance Code.

It's Chapter 38, 38-21-250: specifically states,
"All records and data of the insurer held by an affiliate are
and remain the property of the insurer, are subject to control
of the insurer. This includes all records and data that are
otherwise the property of the insurer, in whatever form
maintained, including but not limited to claims and claim
files." That is directly out of the statute. The claim file
is the property of the insurer. It is not the property of the
insured.

That same language is in the applicable the
corresponding South Carolina regulation, which is South
Carolina Regulation, Section 69-14. Very similar concept is in
the South Carolina Managing General Agents Act, which talks
of -- which regulates managing general agents that control a
portion of an insurer's business, which says, and I quote, "All
claim files are the joint property of the insurer and the manor
engineering general agent." That's South Carolina Code 38-44-
40.

So you have multiple statutes and regulations that
specifically say, these documents that the Plaintiff wants to

get from the insured are the insurer's property. You have lots
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and lots of case law that say the insurer and the insured may
have conflicting interests. They are not one and the same.
There is no case law, there is no statute, there is no
regulation that supports the idea that the insured can have
control over the insurer's claim file.

There is a very, very important difference that has
to be recognized between access and control. So if the
argument is made that the insured has possession, custody, and
control over the claim file, that is conflating the idea of
having access to the claim file. An insurance defense counsel
may have access to certain things that are within that claim
file. They do not have control over it. They never have and
they never will because it is not the insured's property.

And the insurance defense counsel's client is the
insured. The property is -- the documents are the property of
the insurer. If someone wants to get discovery of the claim
file, they absolutely can. Nobody is saying they can't. This
is all about who has control over it, what's the proper way to
get it. And the proper way to get it is simply by a Rule 45
subpoena to the insurance carrier.

Point number three, and I'll go much gquicker from
here on forward. The insured and the insurer, they can't be
treated as one because they've got potentially adverse
interests. For example -- this is just one of many examples.

If a bad faith claim arises in the future, they are directly
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adverse to one another. The legal framework contemplates that
there's a lot of information in a claim file that the insurance
carrier cannot provide to the insured, cannot provide to
defense counsel, because it would be a conflict of interest for
that defense counsel if they did so.

So it doesn't make sense to say that they're one in
the same. If they were one in the same, then there would never
be such a thing as an insurance bad faith claim, if they're one
in the same. The two ideas are completely inconsistent. Every
case that has ever recognized the existence of an insurance bad
faith claim directly contradicts the Plaintiff's argument in
this case.

The Supreme Court, the State Supreme Court has even
held in the context of an insurance bad faith claim, that when
a —— when there's a claim that the insurer refused to provide
coverage, that it is still proper, even in that context, for
the insurance carrier to withhold from the insured documents
and information that are in the claim file because those
things, some of those things may be work product protected.

That's the In re: Mt. Hawley Insurance Company case, 457 S.C.

159, from 2019.

Point number four of five -- I'm getting close to
being done. 1In addition to all the legal reasons, there are
very important business reasons that an insurance carrier can't

turn over its entire claim file to the insured or defense
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counsel. The claim file very well might, and often does, have
information inside that would create a conflict of interest for
the defense counsel. So if they turned everything over there,
the insurance carrier hires defense counsel to represent the
insured.

But then if they give them the entire claim file,
they just conflicted that defense counsel out of representing
the insured. And that -- that -- it does -- the system has
never worked that way. It doesn't work that way now. So if
the carrier has to give the defense counsel the claim file for
the defense counsel to produce it, then, if there's something
in that claim file that creates a conflict, the defense counsel
can't unsee it, once they've seen it and reviewed it to be
produced: they just got conflicted out of the case.

That's not the way this process works. And, again,
the reason why is it goes back to who owns the claim file. The
claim file is and always has been the property of the insurance
carrier. Therefore, the carrier should have the right to
respond directly to a subpoena for those documents, and, if
they need to, to argue that there's things that shouldn't be
produced within it because of whatever privilege relevancy,
without having to filter that through the defense counsel that
doesn't represent the carrier.

Last point -- it doesn't make sense to say that these

entities are one and the same. The relationship between
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insured and insurer is a contractual relationship. It's not an
agency relationship. The definition of an agency relationship
is that one of the parties can act on the other's behalf and
bind them to a legal obligation. Does nothing about
relationship between insured and insurer meets that
description. The insured is the insurer's customer. It's not
an agency relationship.

The insured, they pay for an agreement that if

something goes wrong, the insurance carrier will provide the

defense and indemnity for that. So you do have a complex,
nuanced relationship among the three. 1It's not agency. It's
not one in the same. There's no case law that says that. You

know, you see an occasional nonbinding circuit court order that
doesn't cite to anything. But that's all you see on that
point.

All right, Your Honor, that's -- let me conclude with
summarizing what I'm asking for. Again, this motion and the
other one that I've got coming up on the next case are just
asking for us to be allowed to intervene and make the
arguments, and for a protective order against that claim file
being compelled to be produced by the insured defendant. So
the first thing we're asking for is just permission to
intervene and make the argument and be heard.

The second thing we're asking for -- and in the case

that's got the motion to reconsider before Judge Murphy, that's
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the Davies case, we're asking permission to be heard on the
motion to reconsider that's pending before Judge Murphy. And
then the second thing we're asking for is simply for the Court
to order that the proper way to conduct discovery of an
insurance carrier's claim file is by a Rule 45 subpoena to the
carrier, not by a Rule 34 request for production to the
Defendant. And on -- as far as this case goes, there's another
issue in the next case that I'll have to bring up when we get
to that case -- but as far as this case goes, that is my
argument, Your Honor.

THE COURT: All right. Thank you. Thank you, Mr.
Thompson.

All right, Ms. Linton?

MS. LINTON: Thank you, Your Honor. And I'll try and
be brief, but I would like to address each of these points.
And your first question to defense counsel hit the nail on the
head. Progressive 1is picking and choosing what they're
producing to defense counsel. And if that's the case, then
defense counsel is necessarily in possession, custody, or
control, of the claims file. For example, in this case,
defense counsel produced a recorded statement taken by
Progressives.

My client's recorded statement with Progressive, my
law firm's pre-suit demands, emails only between my law firm

and Progressive's, and claims materials related to the minor
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passenger's claim that had settled prior to this case -- those
are claims file materials. They are not in the possession of
the Defendant. The Defendant is not in possession of

settlement documents related to the minor passenger's claim.
That's -- it's concerning that we get discovery responses time
and time again saying that defense counsel is not in possession
of these -- of anything related to the claims file.

And that's what they argued before Judge Murphy. But
yet we get documents that could have only come from a claims
file. Where did they come from if they did not come from the
Progressive adjuster? It's frustrating because we've played by
the rules. We served discovery, did not receive responses, so
we filed a motion to compel. Received deficient responses. We
filed a second motion to compel. This argument was heard
before Judge Murphy and denied.

Sanctions were awarded to deter this behavior. And
here we are -- no discovery responses, and we're arguing the
same thing again, now that Progressive is getting involved. I
argued this motion a year ago with Progressive, and they lost.
Judge McCoy ordered the claims file to be produced through
defense counsel, and I received the claims file. So it is not
a situation where Progressive is not providing the claims file
to defense counsel because I've gotten it. This is a new
argument. It's a second bite at the apple because Judge Murphy

has already denied their release.
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I don't have to subpoena the claims file. The
defendant is in the possession, custody, or control of that
claims file because I've done it before. And, frankly, telling
me that I have to subpoena the claims file would be adjacent to
me telling defense counsel that they can't subpoena my client's
medical records because I already provided them. If that was
the position defense -- and I filed a motion to quash, defense
counsel would have every right to argue that that is frivolous,
that they are entitled to obtain my client's medical records
through me, through discovery, and also subpoena them.

Every defense lawyer does that in every case because
they want to ensure they've received a comprehensive set of
documents. I'm asking for the same thing. We want to be able
to receive a comprehensive set of documents, but it does not
mean that I can't get them to through the Defendant and defense
counsel, because they have given me some of the file, but now
they're not giving me the whole file. That argument doesn't
make any sense. With respect to the (crosstalk) ---

THE COURT: You're saying, basically, that you're
entitled to do it, through the discovery, directly through the
Defendant, and, separately, if you want to issue a subpoena
directly to the insurance company as well.

MS. LINTON: Yes, Your Honor, that is exactly what
I'm arguing, 1s that we are entitled to do both, but we do not

necessarily need to subpoena every single time. And, frankly,
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this next round of motions before, Your Honor, one of them is a
rule to show cause, because I did subpoena it, and I didn't get
everything. I got arbitrary deadline cutoff. So I don't need
to do that. Our courts have thoughtfully looked at this issue.
They have issued numerous orders. And I know Mr. Thompson
disagrees with the circuit court orders, but these are not
short-winded orders.

They are well-reasoned, articulate orders generated
by an overwhelming amount of our judges, who have looked at
this exact issue and have ordered that the claims file needs to
be produced through defense counsel. And, again, I had this
case before Progressive a year ago, made these arguments, and I
got the claims file.

THE COURT: Mr. Thompson.

MR. THOMPSON: Yes, Your Honor. (Crosstalk) response

to some of those points, if I may.

THE COURT: Progressive was aware of the subpoena or
not -- or, I guess, a discovery request that was made by Ms.
Linton to defense counsel. And did y'all -- did y'all move to

intervene at the same time as the motion to compel, or did
y'all file that later?

MR. THOMPSON: That was filed later. The order
granting the motion to compel and the motion to reconsider were
filed by the defense counsel in July. The motion to intervene

was filed in September. And my firm was retained on that in
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September.

THE COURT: If you -- if you intervene, the only
purpose is to dispute or contest the claims file.

MR. THOMPSON: Yes, Your Honor. And it's --
clearly ---

THE COURT: And which is -- which is -- which is
already -- I mean, it's already been addressed. It's -- you
know, it would seem like, if you were going to get involved as
far as an intervention to be heard at the same time as the
motion to compel, might should have been done earlier.

MR. THOMPSON: May I address that point, Your Honor?

THE COURT: Certainly.

MR. THOMPSON: I don't agree with that point. And
the reason why is this: the motion to compel addressed a Rule
34 request for production that was issued to the Defendant. At
that point, the insurance carrier is a nonparty. We still are
a nonparty. But just because a Rule 34 request is issued to a
party doesn't initiate any reason for a nonparty to say, hey, I
need to get involved in that. Plaintiffs, defendants --
everybody -- issue Rule 34 requests every day for documents
that the other party doesn't have in their possession, custody,
and control.

And the third party who does have them doesn't come
in and say, oh, no, I have to intervene in that. You work that

out because the party who receives the discovery request
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responds and says, I don't have those documents. If you want
to get them, you get them by subpoena from the nonparty, who
does have them. That's all that happened here. 1In this
instance, the motion to compel was filed. The order came
(crosstalk) ---

THE COURT: In essence, wasn't -- wasn't Judge
Murphy's order exactly that? You don't have to issue the
subpoena, turn it over? Wasn't that it?

MR. THOMPSON: That is my understanding of Judge
Murphy's order, yes. And my client was not in the case to
address that at the time. That's what we're asking to do.
We're asking to be heard on that point, because, with all due
respect, the order is directly contrary to all. And I've just
explained some of the reasons why.

THE COURT: And that kind of circles back to whether

I should be hearing it or Judge Murphy should be hearing it.

Okay. All right. Well -- all right.
Are there any other pending -- and I may have -- may
have cut you off, Ms. Linton. Did you have anything further?

MS. LINTON: Your Honor, I could keep addressing
those points. You know, I'm happy to continue arguing. But I
understand, you know, the only thing that we would request is,
at the end of the day, we're trying to get these documents.
Judge Murphy has ordered them for production. If Judge Murphy

denies that motion for reconsideration, what does the landscape
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look like?

Is Progressive still not going to turn them over, and
then the Defendant is going to be held in contempt for failure
to comply with Judge Murphy's order? I just worry that, if
Judge Murphy says, listen, "I'm not a resident judge here. I
don't have jurisdiction to hear this other outside motion," are
we going to enter into the cyclical cycle where Progressive
comes back, and then we have to make these arguments again?

And then we're two years out, and we're nowhere near
where we want to be, which is at trial. That's my concern.

You know, if Progressive will agree to be bound by Judge
Murphy's order, if she denies the motion for reconsideration,
then I'm happy to have her hear everything. I just don't want
to come back here and make these same arguments, if she upholds
her order. Does that make sense?

MR. THOMPSON: And, Your Honor, as long as we
understand that we have been given permission to intervene and
make the arguments with Judge Murphy, then we would address
that with Judge Murphy.

THE COURT: Okay.

MR. THOMPSON: And, Your Honor, may I address a
couple of points that opposing counsel made a few moments ago.

THE COURT: Sure.

MR. THOMPSON: And I'll be -- I was -- I was long-

winded earlier. I'll be brief this time.
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THE COURT: That's okay.

MR. THOMPSON: Thank you, Your Honor. Again, the
issue here is who owns the claim file, who has control over it?
Access and control are very different things. The insurance
carrier, and only the insurance carrier, can make decisions
about what they give to defense counsel, and what they don't.
And so the reason that they -- in any case, any counsel for any
party -- the reason they can get some things from the claim
file, from defense counsel, is because the insurance carrier
provided those things to defense counsel.

They're the insurance carrier's documents. They can
provide what they want to, to defense counsel. Now, I am very
well aware, as everybody is, from time to time, we do see an
instance where, maybe the insurance carrier made a bad decision
about what they did or didn't provide to defense counsel. That
doesn't change anything at all about the reality that the
documents are the carrier's documents. If they provide a
document or some documents to defense counsel, then, yes, that
is now in the control of the defense counsel.

They can produce it. That doesn't change anything at
all about the fundamental process. This is an issue of process
and following the rules and recognizing that the insurance
carrier, and only the insurance carrier, owns and has
possession, custody, and control of the documents. Just

because the defense counsel might have access to some of it
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does not in any way change into having control over the entire
claim file. Those are two different universes all together.

Last point -- the analogy was made to obtaining
discovery of a Plaintiff's medical records, and analogizing
that as the same as one and the same. Your Honor, I will -- I
will say with great confidence that, in any case, if a
defendant asks the Plaintiff, produce to me all of your medical
records. They are in your control. You own them. The
response is going to be, no. Go subpoena them from the
carrier.

Why? Excuse me -- from the medical provider. Why?
Because they are not in the possession, custody, and control of

the patient in that instance. And in that instance, those are

patient records. This is very different. These are not
patient records. These are documents that are in the insurance
carrier's file. They're the insurance carrier's documents. So

the analogy actually supports our position there, Your Honor.
I think that's all I have. Thank you.

THE COURT: Okay. No, thank you, Mr. Thompson. All
right. As to that matter, I'm going to -- and that was
2024-CP-1004119. I'm going to take it under advisement. I'm
going to review everything, and I'll reach out to one or both
of y'all with some assistance on preparing an order.

MR. THOMPSON: Thank you, Your Honor. As to the

request to intervene, does taking it under advisement include
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that as well?

THE COURT: Yes.

MR. THOMPSON: And the reason I ask is because I want
to go submit a brief to Judge Murphy, and I want to know if I
have permission to do that.

THE COURT: Right. Yeah. That's the predicate to
the argument, whether you can intervene. If I don't get over
the intervention, then yeah, then the answer on that, of
course, would be, no.

MR. THOMPSON: Correct.

THE COURT: Okay. All right.

MS. LINTON: And, Your Honor, I'm so sorry, but I
know these are important motions. If you are inclined to rule
on it, would you like me to continue my argument? Because I'm
happy to address defense counsel's five points that they made
in their initial argument.

THE COURT: Well...

MS. LINTON: And, I apologize. I -- I know we're
taking a lot of the Court's time. I Jjust -- if you are
inclined to issue a ruling, then, you know, I'm -- I would like

to be able to make, you know, all my arguments.

THE COURT: No. No, I do not want to cut you off.
So, no, I'll be -- I'll be happy to hear from you. Yeah.
If -—— if I get over the threshold of the intervention, then I

will address that. So I do want you to be heard in full. So
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go right ahead.

MS. LINTON: Thank you, Your Honor. All right. And
again, I think a lot of these arguments are going to be similar
to our next case, so I'm hoping Mr. Carnwath is here as well,
and he is counsel for our next case, so I'm hopeful that we can
shorten our next motion. Defense counsel mentioned the Sentry
case in support of his position that these are all separate and
distinct entities. And I understand that that's what some of
the language says, the Sentry case, but I think it's important
to step back and look at what the Sentry case held.

It held that an insurance company can sue its defense
counsel for malpractice, which is only a situation that can
occur between an attorney and the attorney's client. So that,
right then, in and of itself, muddies the waters enough. If
the Sentry case is holding that that can occur, that these
three entities are not just completely separate and distinct,
they are intertwined in at least some capacity. For example,
being able to sue for malpractice or in turning over the claims
file.

And with respect to the tripartite relationship, Your
Honor, we understand that they're not all exactly one and the
same. But that's not the analysis for the possession, custody,
and control threshold. Progressive is willing to give some
material, but not all of them, despite Court order: that's

concerning, that Progressive gets to pick and choose what
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defense counsel gets to produce to us. And then if we don't
subpoena it, we are just subject to the whim of what
Progressive has decided to turn over to its counsel.

That -- that is concerning because it lends the idea
that we're not getting everything that we are entitled to. For
example, in the next case, I did subpoena the file, and I
received photographs from the scene of the collision that we
did not have, that defense counsel did not provide to us.
Further concerning and muddying the waters of what they're
willing to produce and not produce. Whereas, the courts have
already done a very long analysis and found that the Defendant
is in possession, custody, or control of these materials.

They've ordered it to be produced. Time and time
again, we've made these arguments. Or, at least, I've made
these arguments a dozen times. And, each time, the judge has
granted my motion, and within 21 days, defense counsel turns
over that claims file. I took some notes, and I don't --
apologize, I'm writing quickly. Defense counsel made some
comments about adverse interest, which, frankly, that has
nothing to do with the production of the claims file -- again,
long been done. And, you know, I think that's it. Again, I
appreciate the Court allowing me to continue my ---

THE COURT: ©No, that's quite all right. Thank you.
Thank you for that. All right, as I indicated, I'll take it

under advisement, and we'll reach out likely to one or both for
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some assistance regarding the preparation of an order to

address, first, the motion to intervene, of course. All right.

All right. So I'm going to shift to our 11:30 hearings, which

I think y'all indicated are involved in this, or similarly

involved.

The first one I have 1s 2024-CP-1004796, Isben vs.

Nelson. That's you, Ms. Linton, and Mr. Carnwath, who I see is

with us as well. And that is a motion to compel as well.

that right?

Is

MS. LINTON: Yes, Your Honor. There is a motion to

compel, which I believe, and I'm hopeful, with Mr. Carnwath,

that we will be able to resolve a number of those. And then

there is also Progressive's motion to intervene. And I don't

know if the court would be willing to hear me on this, but

I

made a request for it, which is our rule to show cause against

Progressive, related to the subpoena of the pre-litigation
claims file. Those are the matters before the Court.

MR. THOMPSON: And, Your Honor, that motion to
intervene that Ms. Linton just referred to is the one that
alluded to earlier -- that it's very similar, but not
identical, to what Your Honor just heard.

THE COURT: Okay.

MR. THOMPSON: The motion for rule to show cause
not think is on today's roster.

THE COURT: Yeah. I only see two. Yeah. Yeah,

I

I do

I
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just see the motion to intervene and for protective order,
filed December the 11th, and then the motion to compel filed
September 25th. I'm scrolling through, trying to figure out
where any other motions were. There it is. That was filed on
the 20th. Okay. No, I -- I can't hear that one. So -- all
right. So y'all want to intervene and to be allowed to address
the motion to compel. 1Is that a fair way to put it?

MR. THOMPSON: Is that addressed to me, Your Honor?

THE COURT: Yes.

MR. THOMPSON: Yes. And, for this case, the Isben
case, my client is nonparty Progressive Direct Insurance
Company. The motion to intervene and for protective order that
I have filed in this case is very, very similar to the one that
we were just discussing in the Davies case, where I filed a
similar motion on behalf of Progressive Specialty Insurance
Company. If it pleases the Court, for purposes of the record,
I do want to have this all preserved in the record.

Ninety percent of the argument is the same thing we
just did, and I don't know that we need to restate all of that
again. If we may refer back to the earlier argument and have
the record reflect that we're doing that, I think that would
streamline this, if the Court and the parties agree.

THE COURT: I don't think I have any issue at all
with that.

Ms. Linton, any objection?
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MS. LINTON: No objection, Your Honor. I certainly
don't want to belabor the Court's time. And, again, most of my
arguments are very similar, or the same.

MR. THOMPSON: And the reason ---

THE COURT: Mr. Carnwath?

MR. CARNWATH: No objection, Your Honor.

THE COURT: Okay. All right.

MR. THOMPSON: The reason I said 90 percent and not a
hundred percent, Your Honor, is because there is at least a
little bit of difference that I do need to address with the
Court.

THE COURT: Okay. All right. Well, I'm going to
address the motion to compel because that -- that may
eliminate, or potentially eliminate, some of the issues; may
even cause you to decide not to intervene, depending on what
happens with that. But, yeah, let me -- let me hear from you
on that. That's Plaintiff's motion to compel.

MS. LINTON: Yes, Your Honor. So, yes, Your Honor.
Thank you. And may it please the Court. Your Honor, this is
our motion to compel supplemental responses from the Defendant.
It is my understanding Mr. Carnwath supplemented a number of
his discovery responses, prior to this hearing. And so, as I
go through them, some of these may be moved. I haven't had a
chance to review those responses, as I just received them

yesterday evening around 9 p.m.
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But I have tried to group them. And so the first
that I would bring to the Court's attention is the claims file,
which we can dispose of at the end, since it is tied to Mr.
Thompson's motion. But the first kind of subset that we're
requesting relief on are various interrogatories and requests
for production that were answered by defense counsel with a
notation that, here's the answer, subject to this objection:
that it's overbroad, unduly burdensome, irrelevant. And, Your
Honor, we would request that defense counsel remove those,
subject to or notwithstanding objections.

If there's an objection to one of our requests or
interrogatories, the objection needs to be clearly stated. And
if anything is being withheld, it needs to be input into a
privilege log; which, again, I didn't get a privilege log the
first go round. They may have supplemented with a privilege
log since. But we would request that any answers or responses
with some sort of boilerplate, subject to objection, be
removed.

Judge Young thoughtfully issued a memorandum years
ago, detailing why this practice is improper because it does
not allow us to rely on those answers, because we don't know if
we're getting a piecemeal answer, subject to an objection, or
if we're getting the whole answer, subject to a whole
objection. So, for that reason, we'd request that any of those

answers or responses would be subject to language, be removed,
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and that we'd be allowed to just rightfully rely on the
response.

MR. CARNWATH: All right. You want me -- are we
going to respond to each point? Wallace Carnwath, on behalf of
the Defendant. I am looking through my -- the supplemental
responses, and I don't -- I believe we -- I removed all of the
objections. I know that there are, off the top of my head, two
objections. So they've asked for all memoranda, interrogatory
number 2 -- or request for production number 2, in effect, asks
for all memoranda that are in any way related to the incident.
I have identified -- I've raised (crosstalk) ---

THE COURT: Let me interrupt for a second, Mr.
Carnwath.

And, Ms. Linton, you filed the motion in September,
and the responses. The clarifying responses were provided by
Mr. Carnwath, when? Yesterday? Or today?

MS. LINTON: Yesterday evening, Your Honor.

THE COURT: Okay.

MS. LINTON: Around 8 or 9 p.m.

THE COURT: I mean, it's -- it's impossible -- it's
impossible for me to address a motion to compel, if I don't
have the information in front of me. If the motion's filed in
September, and then the responses don't come in until February,
and then I'm trying to review it to get some solid footing on

it, it's impossible. The answers should have been provided
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earlier, so that the Plaintiff could have had a chance to
review them prior to today, to determine whether there was any
continuing objections or necessity of the motion to compel.
And then I would have had a clear picture on it.

I can't address it if all the stuff isn't in front of
me. It's not fair to the Plaintiff to file the motion in
September, and then have it finally scheduled in February, and
then not be able to be heard because the answers are provided
in February, on the eve of the hearings. And I'm sure that
there was plenty of things going on that put it in that
posture. But I'm not going to hear the motion to compel
without all the information in front of me.

MS. LINTON: Your Honor, if I may respond. I agree.
I don't know what to do, because I just want to advance these
cases. I filed the memo, the motion in September. I filed the
memorandum in December. I tried to review them as best I could
this morning, but I just need the information from defense
counsel. And if Your Honor would be willing to just give me an
order granting the motion.

THE COURT: No. No, I'm not -- I'm not —-- I
understand that. But there's -- there may be no need to have
done it. If I review Mr. Carnwath's responses and so forth. I
mean, that blanket grant of the order may be overreaching. So
I understand why you would request that, but I can't do that,

either. I'm going to continue the motion to compel. I'm going
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to do a form 4 (phonetic) and outline why. And then you all
need to —-- to have the information to review. You, the
Plaintiff, needs to have the information to review, prior to
the hearing, as well as to be able to narrow the issues for
whoever's going to hear it. All right, does that -- that's
going to moot out (phonetic) our request, relative to the
intervention. Is that right?

MR. THOMPSON: 1I'm not sure that is right, Your
Honor. I still would request to intervene and be heard on the
same issue of, who is the proper entity to conduct discovery of
the claim file from?

THE COURT: Okay. All right. All right.

MR. THOMPSON: May I proceed on that (crosstalk) ---

THE COURT: Ms. Linton, any objection to them
being -- them intervening for that purpose?

MS. LINTON: Yes, Your Honor, we object to
progressive intervening, with respect to our discovery request.

THE COURT: Okay. All right. I just want to make
sure. If for some reason you did not, then that would
certainly streamline things. All right. All right.

And I understand, Mr. Thompson, why y'all want to
intervene, based on the earlier arguments as to the position to
have it fully heard and positions laid out, as far as how
progressive wants to respond, how they think the discovery

responses should be -- or the discovery request, I guess I
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should say, should be -- should be made.

Ms. Linton, let me hear from you why they shouldn't
be allowed to intervene.

MS. LINTON: And, Your Honor, my arguments advanced
before in the Davies case are very similar to this situation.
I would add, and I imagine Mr. Thompson is going to address
this as well -- in this case, Your Honor, we did subpoena the
Progressive claims file. We requested the pre-litigation
claims file, with reserves being redacted up until the time
either defense counsel was retained or a lawsuit was filed.

I believe even Your Honor has issued an order,
articulating that that's the appropriate standard for when
litigation is anticipated with respect to the length of the
claims file. So we did subpoena it from Progressives, and we
received a piecemeal response, which necessitated the rule to
show cause. And within that -- and I say all this because I do
think it coincides with the motion to intervene, but within
that subpoena response, we received photographs from the scene
of the collision that we didn't receive in discovery.

And those are factual photographs. And it goes back
to the whole point that Progressive is controlling the defense
and controlling what defense counsel can produce to us or what
defense counsel has in its possession, but then,
simultaneously, arguing that it doesn't go the other way, that

the defense counsel can't be given that file, despite court
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order.

Those two things don't make sense, and they go
against each other. Progressive hires defense counsel.
Progressive pays defense counsel. I understand that defense
counsel owes a fiduciary duty to the client, but we can't live
in a bubble where we just ignore that those relationships
exist. Again, the Sentry case finds that an insurance carrier
can sue its counsel for malpractice, but yet, they can't give a
claims file to that defense counsel?

And then, similarly, again, just pulling from past
experience, I've argued this motion, and I know a lot of other
good lawyers have too, and we've been successful, and we've
obtained the claims file, and it's been done. And we've just
had one motion, and we were able to obtain what we needed, and
we proceeded forward through the case. Now we're sitting here
with ---

THE COURT: What's the intervention? And my

understanding is, they want to intervene so that they can be in

a position to argue relative to -- I guess, anything involving
the -- the discovery process, as to things that may or may not
be in -- in their possession. All right. Let me -- let me

circle back. And I'm going to come back to you, Ms. Linton.
Mr. Thompson, y'all -- there was a subpoena that
was —-- 1in this case, there was a subpoena that was issued to

Progressive. And did y'all file a motion to quash or anything
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of that nature?

MR. THOMPSON: No, not at all because the —-- they
issued the subpoena after we told them the proper way to get
this information is (crosstalk) ——-

THE COURT: So why -- why would you need to
intervene?

MR. THOMPSON: That's what I want to know, Your

Honor. I filed the motion to intervene, then they issued this
(crosstalk) ---

THE COURT: That's what I'm -- that's what I'm asking
you.

MR. THOMPSON: Okay.

THE COURT: Why do you need to intervene? Why?

MR. THOMPSON: Because they have refused to withdraw
the motion directed to the insured defendant. We filed the
motion to intervene to be heard on the issue of who is the
proper entity to conduct discovery from. They served a
subpoena after we did that. They basically did what we said
they're supposed to do.

And then we asked them, are you now going to withdraw
the request for production to the Defendant? And they said,
no. And I said, well, what are you talking about now? You've
asked for the same thing in two places. Now you've got the
information -- still won't (crosstalk) ---

THE COURT: What I'm trying to -- what I'm trying to
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figure out is if -- obviously, if there was a subpoena for the
claims file or some other documents, Progressive could respond
with a motion to gquash and address the scope of that.

MR. THOMPSON: Which we're not going to do. We're
not going to quash the subpoena.

THE COURT: Okay.

MR. THOMPSON: That's the right way to do it.

THE COURT: But the only reason to intervene is,
essentially, to assist defense counsel in resisting turning
over the claims file.

MR. THOMPSON: I don't think of it as assisting
defense counsel, Your Honor: I think of it as this nonparty,

whose documents are being requested from a party, being

asked -- asking for permission to step in and say, hey, those
are my documents. If you want to get them, you need to issue
subpoena to us. In this case, they've already done that.

I don't understand why the Rule 34 request to the
Defendant still even exists. I don't think it should because
the subpoena has already been issued and responded to. All
that happened after we filed the motion to intervene.

THE COURT: But y'all are separate from the
Defendant?

MR. THOMPSON: Correct. I do not represent the
Defendant.

THE COURT: Okay. All right. All right. Thank you.
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Thank you, Mr. Thompson.

MR. THOMPSON: Thank you.

THE COURT: Ms. Linton, anything further?

MS. LINTON: Your Honor, I just request that their
motion intervene be denied and that we be allowed to proceed
forward with the motion to compel. And, certainly, on the next
roster, alongside our rule (phonetic) to show cause.

THE COURT: Okay.

MS. LINTON: This just -- it's confusing and cyclical
that Progressive won't just provide the documents to defense
counsel and enforcing another procedural step. But, again, I
don't want to belabor the Court's time, but those are -- our
arguments are requesting they be -- their motion be denied.

THE COURT: Okay. Thank you, Ms. Linton.

Mr. Carnwath?

MR. CARNWATH: Nothing for me, Your Honor.

THE COURT: Okay. All right.

MR. THOMPSON: Your Honor, just in case we need a
transcript later, can we just have confirmation that the
arguments that were made in the Davies motion also pertain to
this one, so that we can use both the Davies transcript for
both, 1f needed?

THE COURT: That is my understanding.

And that is without objection from Mr. Carnwath or

Ms. Linton. Is that right?
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MR. CARNWATH: That's correct.

THE COURT: Okay. All right. That is fine. Yeah,
certainly, I remember this stuff, but it may not be part of the
record. But I guess it is now. Okay. All right. Thank
y'all.

MR. THOMPSON: Thank you, Your Honor.

(THERE BEING NOTHING FURTHER, THIS HEARING WAS CONCLUDED.)
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