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STATEMENT OF ISSUES ON APPEAL

. Did the trial court commit reversible error by declining to instruct the jury on
driving under the influence, S.C. Code § 56-5-2930, as a lesser-included
offense of felony DUI, § 56-5-2945, since there was evidence the decedent
himself was at fault in proximately causing the collision, so that appellant
would have been guilty of only the lesser offense?

. Did the trial court commit reversible error by declining to instruct the jury that
felony DUI, S.C. Code § 56-5-2945, requires proof that "the person's faculties
to drive a motor vehicle [were] materially and appreciably impaired," as
provided by § 56-5-2930, the DUI statute?

. Did the trial court commit reversible error by allowing into evidence the
results of appellant's blood test since the drawing of appellant's blood without
- a warrant constituted an unreasonable search and seizure prohibited by the
Fourth Amendment, as interpreted by Missouri v. McNeely, US Sup.. Ct. Op.
No. 11-1425, decided April 17,2013?

. Did the trial court commit reversible error by allowing evidence of an empty
Jim Beam bottle found by the side of the road near the accident scene, as the
State failed to establish any evidentiary link between the bottle and appellant,
so that it was irrelevant under Rules 401 and 402, SCRE, and more prejudicial
than probative under Rule 403, SCRE?

. Did the trial court commit reversible error by excluding from evidence a
contemporaneous video recording of appellant offered by the defense to
. impeach the arresting officers' account of appellant's purported mental and
physical impairment and confusion after the accident, as the court's ruling
ignored Rules 104 and 901, SCRE, and also violated appellant's right to
present a complete defense?

. Did the trial court commit reversible error by declining to dismiss the charges
against appellant due to the failure of the arresting officers to record
appellant's conduct when they initially transported him from the hospital to
the detention center, as required by S.C. Code § 56-5-2953?



STATEMENT OF THE CASE

Shortly after 6:00 pm on the evening of December 8, 2008, a 2004 Chevrolet
Silverado pickup driven by aplpellant Walter Douglas Barclay and a 1996 Chevy Geo
occupied by driver Alvafé Garcia and a passenger, Jose Davila, collided at a curve on
narrow, oak-lined Point of Pines Road, which traverses the eastern tip of Edisto Island.
R. 448. Barcléy and Davila survived, but Garcia died at the scene.

On April 4, 2011, a Charleston County grand jury returned indictments charging
éppellant with two counts of felony DUI: Indictment 2011-GS-10-2817, felony DUI
causing great bodily injury (Davila), and 20117-GS-10-2848, felony DUI causing death
(Garcia).

On October 24 through November 1, 2011, Barclay stood trial on these charges in
- the Charleston County Court of General Sessions, the Honorable Deadra L. Jefferson
‘presiding.’ The jury convicted appellant of felony DUI causing the death of Garcia, but
acqﬁitted him of felony DUI c'ausing great bodily injury to Davila. The court sentenced -
appellant to imprisonment for twelve years and, by written order dated Juiy 18, 2012,
denied appellant's motion for.a new trial.

This direct appeal follows. \

! The court heard pretrial motions October 20 and 21, 2011.
2



ARGUMENT
Issue 1

The trial court committed reversible error by declining to instruct the jury on driving

under the influence, S.C. Code § 56-5-2930, as a Iessé_r-included offense of felony DUI. §

56-5-2945, since there was evidence the decedent himself was at fault in proximately

causing the collision, so that appellant would have been guilty of only the lesser offense.

At trial the State and the defense introduced conflicting evidence on whether the
actions of Barclay or the decedent, Garcia, had been the proximate cause of the collision.
The parties agreed that the driver who had crossed the center line into the lane of
oncoming traffic on the island road was at fault. Both indictments alleged that appellant
caused the aécident by crossing the center line.

Garcia's passenger, Davila, testiﬁe;d for the State (via an interpreter of Spanish)
that Barclay's "gray truck . . . was in our lane" at the moment of impact. R. 656-7.
Deputy William Brinson, the State's (first-time, /R. 337-8) expert in traffic fatality
investigation, explained, "Speed was not a factor in this collision. It was the placement of
the vehicles at the time of the collision . . . > R. 386-7. In Brinson's c;pinion, appellant
veered over into Garcia's lane "almost completely" as both drivers entered the curve and
collided with his vehicle head-on. R. 391-2;r. 410.

Defense witness Melody Bailey, who knew Davila through her charitable work on
behglf of area migrant workers, testified that two months before appellant's trial, a fearful
Davila had sought her help, disclosing that “he had been approached by two ladies and a

law officer who said that if he did not come to court and testify that the accident was Mr.



Barclay’s fault that he would go to jail.” R. 1026-8. In fact, Baily continued on cross-
examination, Davila had expressly told her that “the accident was not Mr. Barclay’s fault,
he did not feel it was Mr. Barclay’s fault.” R. 1036-41. Although éppellant did not
testify at trial (R. 1129), Deputy Michael Burrell testified that appellant had insisted,
when questioned in the hospital the night of the accident, "I didn't kill anybody." R. 554-
5. | \

Shortly before the conclusion of the State's case, in response to an inquiry from
the bench, defense counsel informed the court that appellant would be requesting a
charge on driving under the influence, S.C. Code § 56-5-2930, as a lesser-included
offense of felony bUI; § 56-5-2945. R. 867. The court expressed its view that, at thét
point 1n the trial, "the facts would not support it in this case." Id. At the start of | the
defense case, the court indicated that, according to its analysis, DUI might not be a lesser-
included offense of felony DUI as a matter of law. R. 956-71. These two charge
colloquies occurred prior to Melody Bailey's testimony for the defense.

At the conclusion of the defense case, the State did not dispute that DUI might be
a lesser-included offense of felony DUI, but questioned whether "it applies in this case."
R. 1124. "I think that on a boiler-plate definition of lesser-included offense that DUI
would be lesser-inclucied," the court concurred, though it still doubted the evidence in the
case suﬁported the charge. R. 1125-7.

At the formal charge conference, the court declined to charge non-felony DUI,
stating, "[T]here is no support for it in the record that he was simply driving under the
influence. . . . [Tlhe only testimony in the record is thatl he was driving, he was

significantly impaired, that he crossed the center line and caused death and great bodily



injury to Mr. Davila and Mr. Garcia." R. 1140; see also r. 1144-5; r. 1148-50. Defénsé
counsel objected to the omission of a DUI charge. R. 1141.

After the court had given its final instructions to the jury, counsel took exception
to the absence of the lesser-included offense. R. 1266. The court responded, "I have
changed my opinion about whether it is a lesser-included. I don't think it is, because . . .
the felony DUI statute does not use the terms 'materially and appreciably impaired,' so it
really does not contain the elements of the greater offense." Id. (Concerning the latter
point, see Issue 2, below.) Defense céunsel directed the court'é attention to State v.
Bodiford, 282 S.C. 378, 318 S.E.2d 567, 568 (1984), in which the/Supreme Court held,
shortly after tile felony DUI statute Was enacted in 1983, that "Section 56-5-2945
specifies driving under the influence as an element." R. 1268.

Couﬁsel renewed his motions and objections after the jury found appellant guilty
of ~felony DUI causing death. R. 1282. Iﬁ a written post-trial motion, counsel requested a
new trial on the ground "[t]he trial court erred in failing to charge the jury on the lesser-
included offense of driving under the influence, first offense." R. 1306. In a written
order denying the motion, the court wrote, "Section 56-5-2945 does not include the
language 'materially and éppreciably impaired,' as it only requires the State to prove the
Defendant was 'driving under the influence.' . . . DUi is not a lesser-included offense of
Felony DUI . . .. Further, even if DUI were a lesser-included offense of Felony DUI,
such an instruction was not factually supported by the evidg:nce presented in this case."
R. 1364-5. Both rulings were erroneous.

. "The test for determining whether one offense is a lesser included offense of the

crime charged is whether the greater of the two offenses includes all the elements of the



lesser offense. [Citation omitted.] If the lesser offense includes an element not included
in the greater offense, then the lesser offense is not included in the greater. [Citation
omitted.]" State v. Bland, 318 S.C. 315, 317, 457 611,‘612 (1995); State v. Gilliland,
S.C. Ct. App. Op. No. 5053, filed November 28, 2012.

S.C. Code § 56-5-2945(A), felony driving under the influence, provides in
relevant part, "A person who, while under the influence of alcohol . . . drives a motor
vehicle and when driving a motor vehicle does any act forbidden by law or neglects any
duty imposed by law in the driving of the motor vehicle, which act or neglect proximately
causes great bodily injury or death %0 a person other than himself, is guilty of the offense
of felony driving under the influence . . . ." In this case, the felony DUI statute required
the State to prove three elements: (1) appellant drove his vehicle while under the
influence of alcohol; (2) appellant did an act forbidden by .Iaw or neglected a duty
imposed by law; and (3) the act or neglect proximately caused Garcia's death. State v.
Cribb, 310 S.C. 518, 523, 426 S.E.2d 306, 309 (1992); State v. Dantonio, 658 S.C. 594,
658 S.E.2d 337 (Ct. App. 2008). |

Section 56-5-2930(A), non-felony driving under the influence, provides in
relevant part, "It is unlawful for a pe?son to drive a motor vehicle within this State while
under the influence of alcohol to the extent that the person's faculties to drive a motor
vehicle are materially and appreciably impaired . . . ." The necessary elements of DUI
~are: (1) driving a motor vehicle (2) while under the influence of alcohol (3) to the extent
that the driver's faculties are méterially and appreciably impaired. State v. Salisbury, 343
S.C. 520, 541 S.E.2d 247 (2001); State v. Russell, 345 S.C. 128, 546 S.E.2d 202 (Ct.

App. 2001).

EaN



As the Supreme Court held in Bodiford, cited at trial and above, DUI is "an
element" of felony DUIL In other words, felony DUI is "simple" DUI plus an illegal act
or the neglect of a legal duty which proximately causes death or serious bodily injury to
another.

The evidence presented at tria] determines the law to be charged to the jury. Stare
v. Lee, 298 S.C. 362, 364, 380 S.E.2d 834 (1989); State v. Dennis, S.C. Ct. App. Op. No.
5222, filed April 3, 2013. If there is any evidence supporting a jﬁry instructi;m, the trial
court must, upon request, give the instruction. State v. Smith, 391 S.C. 408, 706 S.E.'2(i |
12 (2011); State v. Niles, S.C. Ct. App. Op. No. 5034, filed November 14, 2012.

"A trial judge is required to charge a jury on a lesser included offense if there is
evidence from which it could be inferred that a defendant committed the lesser offense
rather than the greater." State v. Drafts, 288 S.C. 30, 32, 340 S.E.2d 784,.785 (1986);
State-v. Gilliland. "When reviewing the trial court's refusal to deliver a requested jury
instruction, appellate courts must consider the evidence in a light most favorable to the
defendant." State v. Commander, 396 S.C. 254, 721 S.E.2d 413, 422 (2011); State v.
Gilmore, 396 S.C. 72, 719 S.E.2d 688 (Ct. App. 2011).

According to conflicting evidence presented by the State and the defense at trial,
either Garcia or Barclay proximately caused the accident by crossing the center line into
the other's lane of trafﬁg. If the jury found Davila's pretrial statement to Bailey that
appellant was without fault in causing the accident more credible than his trial testimony,
appellant would have been guilty of DUI, not felony DUI.

The trial court's denial of a jury instruction on the lesser offense entitles appellant

to a new trial.



Issue 2

The trial court committed reversible error by declining to instruct the jury that felony

DUI, S.C. Code § 56-5-2945. requires proof that "the person's faculties to drive a motor

vehicle [were] materially and appreciably impaired," as provided by § 56-5-2930, the

DUI statute.

In order to prove appellant guilty of felony DUI, the court instructed the jury, the
State had to prové beyond a reasonable doubt "the defendant was sufficiently under the
inﬂu'ence.to impair his ability to drive with reasonable care, with due regard for others
and himself, or as a reasonably prudent person would drive. It is not necessary to show
that the defendant was in a helpless condition, passed out, or even intoxicated." R. 1257.

The court also instructed the jury that evidence of a blood-alcohol concen{tration
of 0.08 allowed them to infer that "the defendant was under the influence." R. 1259-60.
See S.C. Code § 56-5-2950(G)(3). (The State contended that appellant's blood-alcohol
level tested at 0.208 more than three hours after fhe accident. R. 758;r.919.)

Defense counsel took exception to the absence of a jury instruction that the State
had to prove "the defendant was materially and appreciably impaired," as provided in the
DUI statute, § 56-5-2930(A). R. 1263-64. "In reéponse to that," the court ruled, "he was
charged with felony DUL those terms are not in that statute, therefore not applicable." Id.
(At this time, the court also decided for much the same reason that DUI was not a lesser-
included offense of felony DUI. ‘R. 1266. See Issue 1, above.) In short, the court held, a
conviction for felony DUI does not require proof the accused was "materially and

appreciably impaired." R. 1267-70.



Counsel renewed his motions and objections after the jury found appellant guilty
of felony DUI causiﬁg death. R. 1282. In a written new trial motion reasserting this
ground of error, counsel observed that the court had included the "materially and
appreciably impaired" requirement in its charge to the jury in the felony DUI case of
State v. Martin, 392 S.C. 508, 706 S.E.2d 40 (Ct: App. 2011). R. 1306. In its order
denying the new trial motion, the court wrote, "Although articulated differently, the
charge given essentially parallels the language in the DUI statute and has the same
connotation as 'materially and appreciably impaired'." R. 1362-3.

"A jury charge is correct if, when the charge is read as a whole, it contains the
correct definition and adequately covers the law." State v. Mattison, 388 S.C. 469,. 697
S.E.2d 578, 584 (2010); State v. Williams, 367 S.C. 192,195, 624 S.E.2d 443 (Ct. App.
2065). "'t is error for the trial court to refuse to give a requested insﬁruction which states
a sound principle of law when that principle applies to the case at hand, and the principle
is not otherwise included in the charge." State v. Williams, 367 S.C. 192, 624 S.E.2d
443, 445 (Ct. App. 2005), quoting\Clark v. Cantrell, 339 S.C. 369, 390, 529 S.E.2d 528,
539/(2060); State v. Pittman, 373 S.C. 527, 647 S.E.2d 144 (2007).

The cardinal rule of statutory construction is to determine the intent of the
legislature. State v. Baucom, 340 S.C. 339, 342, 531 S.E.2d 922 (2000); State v.
Brannon, 379 S.C. 487, 666 S.E.2d 487 (Ct. App. 2008). The language of a statute must
be interpreted in light of its intended purpose. State v. Gaines, 380 S.C. 23, 667 S.E.2d
728 (2008); State v. Jihad, 342 S.C. 138, 536 S.E.2d 79 (Ct. App. 2000). "[W]hen a

statute is penal in nature, it must be construed sfrictly against the State and in favor of the



defendant." State v. Blackmoﬁ, 303 S.C. 270, 403 S.E.2d 660, 662 (1991); State v.
Dupree, 354 S.C. 676, 583 S.E.2d 437 (Ct. App. 2003).

S.C. Code § 56-5-2945(A), felony driving under the influence, provides in
relévant part, "A person who, while under the influence of alcohol . . . drives a motor
vehicle and when driving a motor vehicle does any act forbidden by law or neglects any
duty imposed by law in the driving of the motor vehicle, which act or neglectlproximately
causes great bodily injury or death to a person other than himself, is guilty of the offense
of felony driving under the influence . . . ." S.C. Code § 56-5-2930(A), non-felony
driving under the influence, states, "It is unlawful for a per.son to drive a motor vehicle
Within this State while under the influence of alcohol to the extent that the person's
faculties to drive a motér vehicle are materially and appreciably impaire.d o

DUI is a lesser-included offense of felony DUI. State v. Bodiford. (See Issue 1,
above.) DUI requires proof that the defendant's ability to drive was materially and
appreciably impaired. City Of Orangeburg v. Carter, 303 S.C. 290, 400 S.E.2d 140
(1991). "Driving under the influence is . . . established by proof that defendant's ability

’to drive was materially and appreciably impaired." State v. Kerr, 330 S.C. 132, 498
S.E.2d 202, 218 (Ct. App. 1998).

The Kerr court explained, "Prior case law speaks in terms of the ability to operate
a vehicle with reasonable care and as a prudent driver with due regard for himself and
others. These are proper standards with which to compare the defendant when
determining whether defendant's driving abilities were materially and appreciably
impaired.” Id. The legislature made its intent expressly clear when it amended § 56-5-

2930(A) to require proof of material and appreciable impairment after the Court Of
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Appeals issued its opinion in Kerr. State v. Knuckles, 354 S.C. 626, 583 S.E.2d 51
(2003). 'Avs wifh the inference provided by S.C. Code § 56-5-2950, lack of reasonable
care and prudence (essentially a civil tort standard) may be some evidence of material
and appreciable impeiimwnt, byt is not itse(lf the level of proof required by §§ 56-5-2930
and 56-5-2945.

By omitting a charge on the correct standard of proof necessary for a conviction
of felony DUI, while at the same time charging an evidentiary inference of driving under
the influence derived from § 56-5—2950(G)(3), the court effectively instructed the jury on
the nonexistent offense of felony driving with an unlawful alcohol concentration -
(DUAC), not felony DUIL  S.C. Code § 56-5-2933(A), the pertinent section of DUAC
statute, states, "It is unlawful for a person to drive a motor vehicle within this State while
his alcohol concentration is eight one-hundredths of one percent or more." In S.C.
Department Of Motor Vehicles v. Blackwell, 389 S.C. 293, 698 S.E.2dv770, 771-2 (2010),
- the Supreme Court observed, "The offense of DUAC carries a permissible inference of
being under the influence. A conviction under § 56-5-2930 requires a driver to be under
the influence to a certain extent. A driver may-have an alcohol concentration sufficient to
support a conviction of DUAC and trigger the inference, but his faculties may not be
impaired to the degree required for a conviction under § 56-5-2930. Both offenses are
predicated upon a dri\'/er operating a vehicle while under the influence of alcohol, albeit
to potentially different extents."

The trial court's omission of the requested jury instruction that felony DUI
requires proof that "the person's faculties to drive a motor vehicle [were] materially and

appreciably impaired" entitles appellant to a new trial.
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Issue 3

The trial court committed reversible error by allowing into evidence the results of -

appellant's blood test since the drawing of appellant's blood without a warrant constituted :

an unreasonable search and_seizure prohibited by the Fourth Amendment. as interpreted

by Missouri v. McNeely, US Sup. Ct. Op. No. 11-1425, decided April 17. 2013.

responded within minutes, followed shortly by Deputy Dustin Luckadoo. R. 324. An
ambulance transported appellant to the Medrcal University of South Carolma (MUSC) in’

. Charleston a tr1p of 40 mmutes R 307 T. 310 1. At 7 30 pm Deputy Herman Martm'_' L

‘entered the emergency room: R. 805-6. In the meantime, Deputies William Brinson and - - L

Michael Burrell had arrived at the accident scene and started their investigation. R. 358.
Brinson, the lead investigator, concluded he had probable cause to arrest appellant for
felony DUI and obtain a blood sample after speaking with Luckadoo (first by telephone
on his way to the location) and rescue workers at the scene and tllen with Martin by
telephone at the hospital. R. 153-5;r. 328-9.

Shortly before 9 50 pm, by telephone Brinson and Burrell drrected Martin to

obtain a sample of appellant's blood. R. 105; r. 155. None of the officers involved made

any effort to secure a warrant. At 9:50 pm, a nurse drew two vials of blood by needle’ -

inserted into a vein in appellant's arm. R. 756-8.

Defense counsel filed a pretrial motion to suppress the blood evidence "by reason

of illegal seizure of defendant's blood without a warrant." R. 1. At a hearing on the |

motion, the State argued, "[T]hey don't have to get a warrant first : because of the

? Times given are approximate.
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exigent circumstances and the evidentiary nature .of the blood, there is no need for a
warrant,” citing State v. Williams, 297 S.C. 290, 376 S.E.2d‘ 773 (1989). R. 222; R. 226.
The court denied the motion to suppress on that basis. R. 231-3.

In-State v. Williams, cited by the State, the South Carolina Supremé Court
interpreted Schmerber v. California, 384 U.S. 757 (1966), and Cupp v. Murphy, 412 US
291 (1973), to hold that "the warrantless seizure of [a defendant's] blood [does] not
violate his fourth amendment rights if there [is] probable cause to arrest at the time of the
accident." 376 S.E.2d at 774. In Missouri v. McNeely, US Sup. Ct. Op. No. 11-1425,
decided April 17, 2013, however, a majority of the United States Supfeme Court
specifically rejected a per se rule such as Williams established: "In Schmerber v.
California, 384 U. S. 757 (1966), this Court upheld a warrantless blood test of an
individual arrested for driving under the influence of alcohol because the officer 'might -
reasonably have believed fhat he was confronted with an emergency, in which the delay
necessary to obtain a warrant, under the circumstances, threatened the destruction of
evidence.' Id., at 770 (ipternal quotation marks omitted). The qﬁestion presented here is
whether the natural metabolization of alcohol in the bloodstream presents a per se

exigency that justifies an exception to the Fourth Amendment’s warrant requirement for

lvnonconsensual blood testing in all drunk-driving cases. We conclude that it does not, and

- we hold, consistent with general Fourth Amendment principles, that exigency in this

context must be determined case by case based on the totality of the circumstances."
In McNeely, en route to the police station, the defendant informed the officer who
had arrested him for DUI that he would not submit to a breath test. Without seeking to

obtain a warrant, the officer transported the defendant to a nearby hospital, where a lab
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technician secured a blood sample approximately 30 minutes after the arrest. The State
of Missouri appealed the order granting the defendant's motion to suppress, arguing that
DUI cases present a per se exigenéy, but did not seek to justify the particular warrantless
blood test in question on the basis of any individualized éxigency.

Deputy Brinson ordered Deputy Martin to obtain- appellant's blood ﬁore than
three hours after Deputy Luckadoo initially respoﬁded to the accident and more than two
hours after Brinson and Deputy Burrell began their investigation. As in McNeely, at trial
the State relied on a per se rule that unconstitutionally dispensed with the Fourth
Amendment's warrant requirement. It did not attempt to justify the absence of a warrant
on the basis of exigent circumstances.

The error of admitting the blood evidence at trial was far from harmless. The
State's forensic toxicologist testified that appellant's blood-alcohol level tested 0.208. R.
919. In closing, the State stressed the accuracy and conclusiveness of the blood evidence
and informed the jury that "in cases like this . . . if someone's blood alcohol content is .08
or higher, you are allowed to . .- . infer that the defendant was driving under the
influence." R. 1221-7;\ r. 1233-5. The court also instructed the jury that evidence of a
blood-alcohol concentration of 0.08 alone ‘permitted them to infer that "the defendant was
under the inﬂu&?ce." R. 1259-60.\ See S'.C. Code § 56-5-2950(G)(3). |

The trial court's denial of appellant's motion to suppress the blood evidence due to

the absence of a warrant entitles appellant to a new trial.

14



Issue 4

The trial court committed reversible error by allowing evidence of an empty Jim Beam

bottle found by the side of the road near the accident scene. as the State failed to establish

any evidentiary link between the bottle and appellant, so that it was irrelevant under

Rules 401 and 402, SCRE. and more prejudicial than probative under Rule 403. SCRE.

On arriving at the accident scene, investigating officers observed "a cooler and
_some beer cans and a liquor bottle." R. 365-6. Some of the unopened beer cans had burst
in the wreck. R. 419.

Investigator Kathy Kjellman took pictures of the cooler and the beer cans. R.
518. She also photographed "a Jim Beam bottle, empty," V\"hich she estimated was
located ten feet from the coéler, "off the side of the road, in some bushes . . . visible from
the roadway." R. 519; r. 533. Although Kjellman collected these items as potential
evidence, she never tested them for fingerprints. R. 520. Kjellman admitted she had no
idea how the Jim Beam bottle came to be at the accident scene. R. 533-4. But "[i]t
looked like it had freshly been put there, thrown there, tossed there, tossed there
recently,” she added, without elaboration or explanation. R. 536.

Over the objection of defense. counsel, during Kjellman's testimony the State
introduced three photographs (State's Exhibits 12, 13 and 14) of the cooler, the beer cans
the Jim Beam bottle taken at the scene. R. 516. Kjellman utilized the photographs to
demonstrate the location of the bottle in relation to the accident, when she encountered it.
R.518-9.

Defense counsel initially objected to the Jim Beam evidence in a written pretrial

motion. R. 13. At a hearing on the motion, the assistant solicitor revealed that "Jose
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[Davila] said he saw a man immediately after tﬁe collision picking up the cans and the
bottle . . . and putting them back in the cooler . . . and then when my officers get there . . .
they appear to be on the side of the road . . . . It's my understanding that he's friends with
the defendant." R. 30;r. 34-6. Davila corroborated this account later at trial. R. 658-60;
r. 704. |

The man Davila saw, Ray Woods, accompanied by his son, Brian, happened upon

~the accident moments after it happened and called 911. R. 1058-9. Woods testified at
trial he had known both Davila and Barclay previously. R. 1060-1. He was not asked if
he had moved the beer cans or Jim Beam bottle before the police arrived, nor was he
questioned about the nature of his prior association with appellant. R. 1063.

At the pretrial hearing, thé assistant solicitor also disclosed that the investigating
officers had destroyed the Jim Beam bottle itself prior to trial, in violation of its own
departmental policy. R. 31-2. The :tfial court interjected, "It's unlikely they would have
found any fingerprints on any of those beer cans or bottles." Id. The assistant solicitor
concurred. | R. '33.

At trial, Sergeant Burrell admitted that he had instructed Investigator Kjellman to
destroy the Jim Beam bottle prior to trial in violation of departmental policy..v R. 610-1.
Kjellman corroborated Burrell's testimony, bﬁt insisted, "The. condition of . . . the bottle
[was] not conducive to collecting latent prints. I could visually inspect it, and I could tell
it wasn't . . . the dust and dirt and everything on the outside of the bottle, the chances of
getting a fmgerprint from that bottle were remote." R. 532-5.

When defense counsel argued at the pretrial hearing that the Jim Beam evidence

should be excluded at trial because "there's no evidence of ownership," the court replied,
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"Well, inferentially the;e's a lot of circumstantial evidence as to the ownership . . . They
have a [witness, Davila] who says they saw somebody picking up these things and‘
attempting to put them back in the cooler. And through their investigation, they've
determined that person is connected to your client . . . ." "R. 37-8. The court then
chastised counsel for not testing the bottle for fingerprints himself before it was
destroyed. R. 40-4."So," the court added, "apparently it was not at the forefront of being
that important to you." R. 47.

The court ruied, "So, at this point it's all speculative . . .. Thaven't heard anything
that would make it exculpatory . . . . [Y]ou haven't presented anything beyond light
speculation that it would be exculpatory." R. 48. The motion to excludeAthe Jim Beam
evidence was denied. R. 49-52.

Counsel renewed the objection after appellant had been convicted (R. 1282) and
in his written new trial motion. R. 1303. In its order dellyillg the motion, the court
wrote, "Investigator Kjellman was properly allowed to testify on where the evidence
camé from based on her years 'of law enforcement experience, her rational perception,
and investigation of the scene. The Jissue comes down to witness credibility and
believability." R. 1367.

"All relevant evidence is admissible, except as. otherwise provided by the
Constitution of the United States, the Constitution of the State of Soqth Carolina, statutes,
[the South Carolina Rules of Evidence], or by other rules promulgated by the Supreme
Court of South .Carolina." Rule 402, SCRE. Evidence is relevant if it has "any tendency
to make the existence of any fact that is of consequence to the determination of the action

more probable or less probable than it would be without the evidence." Rule 401, SCRE.
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"Although relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the
jury, or by considerations of undue delay, waste of time, or needleés presentation of
cumulative evidence." Rule 403, SCRE. See, also, State v. Green, 397 S.C. 268, 724
| S.E.2d 664 (2012); State v. Douglas, 359 S.C. 187,597 S.E.2d 1 (Ct. App. 200;1).

The burden of establishing the relevance of evidence rests with its proponent.
State v. Salley, 398 S.C. 160, 727 S.E.2d 740 (2012); State v. Spears, 393 S.C. 466, 713
S.E.2d 324 (Ct. App. 2011). The State's inability to establish an evidentiary link between
the empty Jim Beam bottle found near the scene and appellant meant that the trial court
should have excluded it from evidence. See State v. McConnell? 323 SC 278, 350
S.E.2d 179 (1986); Holman v. State, 381 S.C. 491, 674 S.E.2d 171 (2009); compare State
v. Garris, 394 S.C. 336, 714 S.E.2d 888 (Ct. App. 2011), and State v. Spears.

Investigator Kjellman's testimony regarding the provenance of the bottle was
purely speculative. By her own admission, Kjellman had no idea where the bottle had
come from. Her conjecture that it appeared to havg been "put there, thrown there, . . .
| tossed there recently" was qualified by the State's admission that Ray Woods had
tampered With the evidence before she and the btller officers arrived at the scene.’

The court's brief discussion of Kjellman's testimony in the order denying the new

trial is similarly conclusory. Moreover, the court turned the State's burden of

’ The State's pretrial assertion that appellant's "friendship" with Ray Woods provided the
necessary evidentiary link between appellant and the Jim Beam bottle was. wholly
abandoned at trial. In this regard, see State v. Edwards, 383 SC 66, 678 S.E.2d 405
(2009). In any case, there was no evidence appellant had directed Woods’ activities at
the scene in any way. ‘
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demonstrating relevance on its head by requiring the defense to prove instead that the
bbttle would have been exculpatory had not the police destroyed it prior to trial.
The error of admitting the Jim Beam evidence at trial was not harmless. The
State's evidence against appellant §vas not overwhelming and was contréverted by the
defense. The Jim Beam bottle was the only legally-significant open container, see S.C.
Code § 61-4-110, found at the scene.*
\

The trial court's denial of appellant's motion to suppress the evidence entitles

appellant to a new trial.

* Other than an empty beer can found in the front seat of Garcia’s automobile.
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Issue 5

The trial court committed reversible error by  excluding from evidence a

contemporaneous video recording of appellant offered by the defense to impeach the

arresting officers' account of appellant's purported mental and physical impairment and

confusion after the accident. as the court's rulingignored Rules 104 and 901, SCRE, and

also violated appellant's right to present a complete defense.

The accident occurred at 6:06 pm5 on December 8, 2008. R. 290. Emergency
and fire personnel responded within minutes, followed over the next hour by law
enforcement. R. 324; r. 358. An émBulance transported appellant to the Medical
University of South Carolina (MUSC) in Charleston, a trip lasting forty minutes. R. 307;
r. 310-1.

Deputy Herman Martin met the ambulance at the emergency room at 7:30 pm. R.
805-6. At 9:00 pm (R. 767), Martin claimed, appellant still V"had the smell of alcoholic
beverage on him, bloodshot eyes. That's basically it, that I can recall." R. 808.

At 9:50 pm, a nurse drew a sample of appellant's blood. R. 757-8. "[H]e just
didn't seem too awfully concerned . . . struck me as being intoxicated," the nurse testified.
R. 754; 1. 760:

At 10:02 pm, Deputies William Brinson and Michael Burrell arrived at MUSC
from the accident scene. R. 411; r. 554. The hospital discharged appellant into their
custody at 10:15 pm. R. 769. Brinson testified, "[W]e kind of helped him walk out to the

car . . . we had to help him." R. 415-6. The officers permitted appellant to smoke a

> Times given are approximate.
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cigarette in the parking lot. Id. They headed to the Charleston County Detention Center
at 10:44 pm. R. 612. |

By 10:55 pm, the officers and appellant had arrived at the detention center, and
appellant sat for several minutes on a picnic bench outside, while the officers completed |
their paperwork. R. 413. According to Brinson, appellant was "[v]ery sluggish, still had
the obvious odor of alcohol about him." Jd. Then, Brinson continued, appellant suddenly
"fell off the back of the bench and hit his head on the wall behind him, so we had to take
him back down to the Medical University again to get checked out before we could take
him to jail." Id. |

By 11:30 pm, they were back at the MUSC emergency room, where Brinson and
Burrell continﬁed with their paperwork at the foot of appellant's bed. R. 160. Brinson
testified that appellant Was "kind of in and out, falling asleep in the bed in the ER. He
woke up at one point and asked where he was, why was he here .. . ." R. 413.

Burrell described appellant af that time as "[v]ery jovial, very funny, his speech
was extremely slurred, his eyes were extremely bloodshot, clothes were disheveled, he
didn't think he had béen, or why he was even there, he didn't know." R. 554-5.
According to Burrell, appellant "woke up and said, 'What am I doing here?' And I looked
at him, and I said, "You've been in a crash.' T haven't been in any Goddamn crash.' And I
said, 'Yes, sir, you were in a crash and you killed somebody."' T didn't kill anybody.'. ..
Shortly thereafter, [defense counsel] walked in." Id.

On cross-examination of Deputy Burrell, defense counsel informed the court that
he intended to impeach the witness with "a videotape that was taken at the hospital at the

exact same time that this officer testified Mr. Barclay appears in this [intoxicated]

21



condition." R. 558-9. In the video, which was recorded at 12:37 am that morning (R.
1116), appellant appears lucid, oriented and unimpaired. He also asserts thgt Garcia
caused the accident by crossing the center line. Counsel made the recording with a
digital camera. R. 568.

When counsel sought to have the video marked for identiﬁcation, the court
objected thét it had to be "authenticated" by "the person who took it" and informed
counsel, "[Y]ou .cannot introduce it through this witness because you.do not have the
ability to authenticate it at this timé." R.. 559-60. When counsel explained that he had
made the recording himself, the court warned that it would disqualify counsel from
representing appellant if he attempted to authenticate the recording. R. 561-2. It directed
couinsel to "show the video to the State, see if they can agree to the admissibility .. R
563. When counsel again tried to get the video marked for identification, the court
responded, "You're going to do what I have instructed you to do . . . and then we'll go
from there." Id.

After the court listened to the audio portion of the recording, it lodged another
objection: "It is self-serving statements which were asked by his attorney clearly
anticipatiﬁg this case. So they don't come within any exception." R. 565. If appellant
elected to testify, however, the court indicated it might allow the video to be played for
the jury "without audio to show his condition." /d. "But I think . .. you open a Pandora's
Box if you try to introduce it," the court cautioned. R. 567. Counsel said hé would give
the court's advice some thought. /d. Barclay later chose not to testify. R. 1129.

At this point, the court inquired if the State, which had heretofore been silent on

the matter, objected to the video. R. 567-8.- "Well . . . it is self-serving," the assistant
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solicitor agreed. Id. "It is dearly bolstering," the court said. Id. The "problem," as the
court saw it, "is you havé a witness who says his speech was slurred, an(i the video shows
the speech wasn't slurred." Id. But, the court quickly added, "I djdn't see it; his speech
does sound delayed to me and very deliberate, as if someone is impaired." Id. Also,‘the
court indicateci, "I'm not hearing ény inconsistency for impairment purposes.” R. 572-3.

Defense counsel stated, "I just want the record to reflect we actuall; offered this
videotape." R. 574. The court responded, "[T]he only way you can do that right now is
make yourself a witness, aﬁd I don't think that is a good idea." Id. "I would like to Watch
it before I make any decisions regarding wl;ether you will testify," the couﬁ added. R.
575. |

Defense witness Dr. Ronald Hargrave, a physician living in Mount Pleasant, was
qualified as an expert in emergency medicine. R. 1083. In preparation for his testimony
at trial on the issue of appellant's impairment, Dr. Hargrave reviewed, among othér
things, the video recording of appellant at the hospital. R. 1086-7. In his opinion,
"Relying on what I saw in the video tape . . . it did not appear that he was significantly
impaired. His appearance was not consistent with significant impairment. His
appearance reflected . . . no bloodshot eyes; he was lucid; he was oriented; he was
cooperative; he did not sluf his speech; he performed simple tasks without any errors.
My assessment of what I saw was this was a man who was not impaired." R. 1101-2.

Defense counsel renewed his motions and objecti‘ons after the jury found
appellant guilty of felony DUI causing death. R. 1282. In his written new trial motion,
counsel argued, "The trial court erred in féiling to allow the video recording of the

defendant at the hospital on the night of the accident to be used as impeachment
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évidence, as it contradicted the testimony of Deputies Brinson and Burrell as to
défendant’s appearance and as to whether defendant then knew how the accident
hap;ﬁened.” R. 1308. In the order denying appellant a new trial, the court wrote, "The
court instructed defendant's counsel he would need an alternate method to authenticate
the video to avoid making himself a witness at trial. The information obtained in the
video could have been elicited from the defendant, but the defendant chose to exercise his
right to remain silent and did not testify at trial." R. 1382.

The court's order also reflects some confusion about the sequence and timing of
events at the hospital and the detention center. R. 1383. Specifically, the court wrote that
"over two (2) and a half hours passed between Deputy Brinson and Sergeant Burrell's
original observations of the defendant and the interview on the video recording” and
concluded that "the defendant was attempting to impeach the detectives' testimoﬁy from
obser\}ations taken at a totally different timeframe," which, the court held, rendered the
video both irrelevant and more prejudicial than prébative. R. 1383-4. However, Burrell
clearly testified that his observations of appellant at issue occurred shortly before defense
counselA arrived.at the hospital and made the recording.®

Rule 901(a), SCRE, provides, "The requirement of authentication or identification
as a condition precedent to admissibility is satisfied by evideﬂce sufficient to supporf a

finding that the matter in question is what its proponent claims." See State v. Anderson,

% At trial the court confirmed the video was made during defendant’s second trip to the
hospital, “This is after he has hit his head and gone back to the hospital to be
reexamined...” R. 576.
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386 S.C. 120, 687 S.E.2d 35 (2009); State v. Aragon, 354 S.C. 334, 579 S.E.2d 626 (Ct.
App. 2603).

First, the challenge to the autilenticity of the video, initially voiced by the trial
court, was a legalistic red herring. Judging by their testimony, neither Brinson nor
Burrell, who were in the vicinity when it was recorded, questioned its genuineness.

Second, Rule 104(a), SCRE, states in pertinent part, "Preliminary questions
concerning . . . the admissibility of evidence shall be determined by the court . . . In
making its determination it is not bound by the rules of evidence except those with
respect to privileges." Subdivision (c) of Rule 104, SCRE, provides, "Hearings on the
admissibility of . . . statements by an accused shall in all cases be conducted out of the
hearing of the jury. Hearings on other preliminary matters shall be so conducted when
the interests of justice require, or when an accused is a witness and so requests.” The
note appended to Rule 104 observes, "Subsection (c) modifies the federal rule by adding
the phrase 'or statements made by an accused, and pretrial identifications of an accused.'
This addition is made to emphasize the fact that hearings on the admissibility of all
statements made by a criminal defendant, whether inculpatory or exculpatory, must be
made outside the presence of the jury. State v. Primus, 312 S.C. 256, 440 S.E.2d 128
(1994); State v. Lee, 255 S.C. 309, 178 S.E.2d 652 (1971)." See, also, State v. Cheatam,
349 S.C. 101, 561 S.E.2d 618 (Ct. App. 2002). Subsection (d) of the rule indicates, "The
accused does not, by testifying upon a preliminary matter, become subject to cross-
examination as to other issues in the case."

The court erred by ignoring Rules 104 and 901, SCRE, and instead conditioning

the admissibility of the video upon appellant's waiver of one of two constitutional rights:
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(1) his right not to testify before the jury ("remain silent") or (2) his right to counsel,
since the court held that counsel's testimony on the matter would result in his subsequent
disqualification as Barclay's attorney for the balance of trial.

Pursuant to Rules 104 and 901, SCRE, a hearing on the éuthenticity of the video
(assuming its necessity) should have been held outside the presence of the jufy, where
appellant would have testified on that limited issue. As to the court's promise to
disqualify defense counsel should he attempt to authenticate the recording himself, see
State v. Sanders, 341 S.C. 386, 534 S.E.Zd 696 (2000).

The seminal case of State v. Schmidt, 288 SC 301, 342 S.E.2d 401, 402 (1986),
explains, "The Sixth Amendment rights to notice, confrontation, and compulsory process
guarantee that a criminal charge may be answered through the calling and interrogation
of favorable witnesses, the cross-examination of adverse witnesses, and the orderly
introduction of evidence. These basic rights are applicable to the states through the due
process clause of the Fourteenth Amendment. The Amendment essentially
'constitutionalizes' the right to present a defense in an adversary criminal trial." See, also,
State v. Lyles, 379 S.C. 328, 665 S.E.2d 201 (Ct. App. 2008).

At a minimum, the video recording was admissible to impeach Brinson and
Burrell's claims of appellant's mental and physical impairment between 10:00 pm and
12:30 am and to refute their assertion that he was oblivious to the circumstances of the
collision. The error of excluding the evidence was not harmless. The State's case against
appellant was not overwhelming and was controverted by the defense.

The trial court's exclusion of the video recording of appellant entitles appellant to

a new trial.
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Issue 6

The trial court committed reversible error by declining to dismiss the charges against

appellant due to the failure of the arresting officers to record appellant's conduct when

they initially transported him from the hospital to the detention center. as required by

S.C. Code § 56-5-2953.

As appellant initially left the hospital in the custody of Deputies Brinson and
Burrell, Brinson testified, "[W]e kind of helped him walk out to the car . . . we had to
help him." R. 415-6. They gave appellant a cigarette and waited for him to finish
smoking it outside their police cruiser in the hospital parking lot before transporting him
to the detention center. Id. The officers neglected to record appellant at any point after
they escorted him out of the hospital.

Defense counsel moved to dismiss the charges against appellant due to the
officer's failure to comply with S.C. Code § 56-5-2953 in a written pretrial motion. R.
18. At the pretrial hearing on this motion, Brinson testified that, although their car was
equipped with a camera, recording appellant outside the hospital "wasn't practical
because we were getting in the car to leave" and speculated that a recording might have
endangered appellant's safety because of the position he had parked the cruiser in the
parking lot upon arrival. R. 186-9. Deputy Burrell conceded that the camera would have
captured appellant's conduct had they simp_Iy moved him over a few feet within its range.
R. 209-13. The court denied the motion to dismiss. R. 228-31.

In pertinent part, S.C. Code § 56-5-2953 mandates (subject to exceptions
contained therein) that the arresting officers record the arrest of a suspect charged with

felony DUI, S.C. Code § 56-5-2945. Even if an exception to the recording mandate
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initially exists, the statute continues, "as soon as video recording is practicable in these
circumstances, video recording must begin and conform with the provisions of this
section." See State v. Henkel, S.C.Ct.App. Op.No. 5159, filed July 10, 2013.

Section 56-5-2953 has always been strictly construed. Town of Mt. Pleasant v.
Roberts, 393 S.C. 332, 713 S.E.2d 278 (2011). The purpose of recording is "to create
direct evidence of a DUI arrest." 713 S.E.2d at 285. "[T]he primary intention behind
section 56-5-2953 was to reduce the number of DUI trials heard as swearing contests by
mandating the State videotape important events in the process of collecting DUI
evidence." State v. Elwell, 396 S.C. 330, 721 S.E.2d 451, 454 (Ct.App. 2011) (footnote
omitted), reversed on other grounds but quoted with approval, State v. Elwell, S.C. Sup.
Ct. Op. No. 27259, filed May 29, 2013. The remedy for noncompliance with the
statutory mandate is dismissal of the pending charges. City of Rock Hill v. Suchenski,
374 S.C. 12, 646 S.E.2d 879 (2007).

This case is distinguishable from State v. Manning, S.C. Ct. App. Op. No. 5017,
refiled October 10, 2012, since no exception to the recording mandate existed after
Brinson and Burrell escorted appellant frém the hospital and drove him to the detention
center.

In essence, Deputy Brinson testified it would have been inconvenient to record
appellant outside the police car. "Inconvenience" is not a recognized exception to the
statutory mandate. See State v. Johnson, 396 S.C. 183, 720 S.E.2d 516 (Ct. App. 2011).
Nevertheless, even that thin excuse became unavailable once appellant was inside the

police cruiser. See Murphy v. State, 392 S.C. 626, 709 S.E.2d 685 (Ct. App. 2011).
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When the officers left the hospital with appellant in their custody, video recording
became both "practicable" and mandatory under the statute.

The trial court's denial of appellant's motion to dismiss due to the failure of the
arresting officers to comply with S.C. Code § 56-5-2953 was erroneous and requires this

Court to dismiss appellant's conviction.
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CONCLUSION

Based on the foregoing six arguments, appellant Walter Douglas Barclay, by his

undersigned counsel, respectfully requests the dismissal of his conviction (Issue 6) or a

new trial (Issues 1 through 5).

Respectfully submitted,

Jobh B. Shupper, SC Bar #9374
Attorney at Law

P.O. Box 90623

Columbia, South Carolina 29290
Phone: (803) 606-7859

ATTORNEY FOR APPELLANT
H-
This a7 day of December, 2013.
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