THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

Aug 202026

Appeal from the Horry County 8.C. SUPREME COURT
Court of Common Pleas
Benjamin H. Culbertson, Circuit Court Judge
Lower Court Case No. 2011-CP-26-3907
LOUIS MICHAEL WINKLER .....c.cooiiiiiiieieiieie ettt PETITIONER,
V.

STATE OF SOUTH CAROLINA ......ccoooi ettt RESPONDENT.

NOTICE OF APPEAL

Petitioner, Louis Michael Winkler, appeals the judgment of the Honorable Benjamin H.
Culbertson dated May 15, 2025, and the order denying Petitioner’s motion to alter or amend the
judgment, which had been timely filed. The order denying Petitioner’s motion to alter or amend
the judgment was received by counsel for Petitioner on July 22, 2026, and filed with the Horry
County Clerk on July 28, 2026. A copy of the orders on appeal are attached to this notice.

Respectfully submitted,

/s/ Emily C. Paavola

Emily C. Paavola

Allison Franz
Justice 360
900 Elmwood Ave., Suite 200
Columbia, SC 29201
(803) 765-1044
emily@justice360sc.org
allison@justice360sc.org

August 20, 2026.



STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
Louis Michael Winkler, Jr., #6027, ) C/A No. 2011-CP-26-3907
’ ) *Capital PCR Action*
Applicant, )
v. ) '
) ORDER DENYING MOTION TO ALTER
The State of South Carolina, ) OR AMEND JUDGMENT
)
Respondent. )
)

Before the Court is the Applicant’s Motion to Alter or Amend Judgment.

In this case, the Applicant seeks post-conviction relief from his conviction and death
sentence for murder. Relief was granted but, the South Carolina Supreme Court reversed the
Court’s ruling and remanded the case for further proceedings on the issue of whether Applicant’s
criminal trial attorney “failed to investigate and present evidence of neurological and cognitive
impairments and/or dysfunction.” The Supreme Court ruled that, notwithstanding the age of this
case, the PCR trial Court abused its discretion in denying the Applicant’s request for a continuance
of the PCR trial so Applicant could have additional time to develop his case.

On remand from the Supreme Court, this Court issued an Order of Dismissal on May 15,
2025, finding that the Applicant failed to present any evidence of neurological and cognitive
impairments and/or dysfunction. Thus, the PCR Court ruled, the Applicant’s criminal trial attorney
was not ineffective for failing to pursue those issues in the criminal trial. On May 29, 2025, -
Applicant filed a timely motion to alter or amend the Order of Dismissal. Respondent filed a
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on the motion on October 13, 2025, in the Horry County Judicial Center.
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Based upon the Applicant’s motion, Respondent’s response in opposition to the motion and
arguments of counsel, this Court finds that Applicant’s motion should be dented based upon the
following findings and conclusions:

First, Applicant argues that the PCR Court should have prepared the Order of Dismissal
rather than directing the Respondent to prepare an order reflecting 'the Court’s decision for the
judge to review and sign. However, the Supreme Court recently affirmed the practice of the court
directing an attorney to prepare an order reflecting the court’s ruling provided: 1) all partie;_: are
aware of the request for a proposed order; 2) all parties are allowed to respond with objections to
the proposed order; and 3) the court carefully reviews the order before signing it. Lindsey v. State,
447 S.C. 93, 124, 924 S.E.2d 104, 121 (2025).! See also Fishburne v. State, 427 S.C. 505, 516,
832 S.E.2d 584, 589 (2019) (“The preparation and finalization of a PCR order is often a
collaborative effort™ with both opposing counsel and the court carefully reviewing the proposed
findings and conclusions before the order is adopted).

The safeguards required by Lindsey v. State, supra, were followed in this case. Applicant
was informed of the Court’s ruling and request that the Respondent prepare a proposed order
reflecting that ruling. Applicant had ample opportunity to challenge the State’s proposed language.
And the Court carefully reviewed the order before signing it. Of note, this Court indicated its
decision to both parties before requesting a proposed order so all parties were aware of the court’s
ultimate decision prior to receipt of the proposed order. Further, after the proposed order was
provided to opposing counsel, and before adoption, this Court considered Applicant’s Fishburne

objections and the State’s reply to those objections.

! Even though Lindsey v. State, id., was published after the motion hearing in this case and prior to this Court’s
ruling on the Applicant’s Motion to Alter or Amend Judgment, it confirms that the practice used by the Court in this
PCR action is proper.
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Second, Applicant argues that the Order of bismissal does not specifically address all
claims raised in his motion to alter or amend. However, the Supreme Court remanded this case
for further proceedings on one issue; whether the Applicant received inadequate assistance of
counsel from his criminal trial attorney because counsel “failed to investigate and present evidence
of Applicant’s neurological and cognitive impairments and/or dysfunction.” (Second Amended
PCR Application, p. 2). See Winkler v. State, 418 S.C. 643, 795 S.E.2d 686 (2016). Specifically,
the Supreme Court found an abuse of discretion by the PCR Court in denying a continuance for
Applicant to obtain and present evidence based upon neuroimaging. Thus, the Supreme Court
reversed the PCR Court’s ruling on that issue, the resulting denial of relief, and remanded the case
for further proceedings. Winkler v. State, 418 S.C. at 663, 795 S.E.2d at 679.

Applicant argues that this Court failed to address the issue of whether or not Applicant’s
criminal trial attorney was ineffective for failing to object to jury instructions. However, this Court
previously ruled on that issued and the Supreme Court did not remand this case for further
proceedings on that issue. Therefore, this Court’s prior ruling on that issue is the law of this case
and cannot be re-addressed in the Applicant’s current motion to alter or amend. See Strafe v.
Slocumb, 412 S.C. 88, 92, 770 S.E.2d 436, 439 (Ct. App. 2015) (“The circuit court on remand has
only the jurisdiction and authority mandated by the appellate court.”) citing Prince v. Beaufort
Mem'l Hosp., 392 8.C. 599, 605, 709 S.E.2d 122, 125 (Ct. App. 2011).

Third, Applicant argues that the Court’s findings in its Order of Dismissal are not supported
by the record. However, the Applicant’s actual argument is that the Court made the wrong decision
based upon the evidence that was presented at the PCR hearing. Although the Applicant disagrees

with the Court’s decision, evidence exists in the record to support the Court’s decision.
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Applicant’s argument is that the Applicant received ineffective assistance of counsel at his
criminal trial because his criminal trial attorney failed to investigate whether or not the Applicant
suffered neurological and cognitive impairments and/or dysfunction. The Court agrees that the
Applicant would be entitled to post-conviction relief if he suffered from neurological an_d cognitive
impairments or dysfunctions and his criminal trial attorney failed to present evidence of those
conditions because the attorney failed to investigate whether or not the Applicant suffered from
those conditions. However, the primary support in the record for the-PCR Court’s ruling is the
Applicant’s failure to present any evidence that the Applicant actually suffered from any
impairments or dysfunction that should have been presented at the Applicant’s criminal trial. The
result of his criminal trial would not be different had his criminal trial attorney investigated
whether or not the Applicant suffered from impairments and dysfunctions that he does not have.
The Applicant cannot show a likelihood of a different verdict or sentence in his criminal trial by
failing to present evidence at his PCR hearing that he says should have been presented at his
criminal trial.

NOW, THEREFORE, based upon the above findings and conclusions, it is hereby

ORDERED, that the Applicant’s Motion to Alter or Amend Judgment is DENIED.

AND IT IS SO ORDERED.

Wmm

Benjamin H. Culbertson
Presiding Judge

July 22,2026
Georgetown, South Carolina



State of South Carolina
The Circuit Court of the JFifteenth Fudicial Circuit

. . P. 0.Box 479 (zip code 29442)
Benjamin H. Culbertson 401 Cleland St. Ezlp code 29440)
Resldent Circuit Judge Georgetown, South Carollna

Telephone: (843) 545-3030
Facsimile: (843) 545-3282
Email: beculbertsonj@sccourts.org

July 22, 2026

Via Email and U.S. Mail Delivery

Bridgett Williamson, Deputy Clerk of Court Email: williamb@horrycountysc.gov
Horry County Clerk of Court

P.O. Box 677

Conway, SC 29528-0677

RE:  Winkler v. State (C/A No. 2011CP2603907)

Dear Ms. Williamson;

Please find enclosed for filing with the Clerk of Court the Order Denying Motion to Alter
or Amend Judgment in the above referenced case.

By copy of this letter and order to the attorneys in this case, I am notifying them of my
decision and the filing of this order.

I thank you in advance for your service in this matter and with kindest regards, I remain

Very truly yours,

Prrr izt ] CoclbecTil

Benjamin H. Culbertson
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