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* STATEMENT OF ISSUES ON APPEAL

L Did the trial court err in admitting Rita Chapman’s in-court ’identiﬁcation of Shippy?
IL.. Did the state’s action of showing a photo of Shippy to Chapman immediately before

trial constitute an “identification procedure’?



STATEMENT OF THE CASE

A Spartanburg County Grand Jury indicted Appellént during its June 2010 term.
The iﬁdictrﬁents chargéd him with malicious injury to personal property, third or greater -
offense and grand lar'ceny, third or greater offense; R.‘ 8 lines 3-11; R. 317. The s;[ate
repfésented by Zach Ellis called the case to trial before the Honorable Rogér L. Couch on
August 9, 2011. Matthew Shealy represented Appellant. R. 1. .‘ _

The jury re;_umed its verdict finding Appellant not guilty of grand lafceny. R. 304
linés 20-25. However, the jury found Aﬁpellant guilty of malicious injury to 'p'ersoriali '
property. R. 305 lines 1-4. Judge Couch then sentenced' Appellan‘; to ten year‘s‘
impris_omhent, v;/hich 'he- suspended to six years imprisonment with_l pr;)bation ‘for'four"
years. R. 314 lines 12;2.0.' |

Appellant filed a ﬁmely notice of appeal. On January 9, .20412; undersigned -

counsel filed a brief pursuant to Anders v. California, 386 U.S. 738‘ (1967) raising thé'
following issue: The trial court,verr'ed in admitting é witnesAsr’-in-co'urt identiﬁcationl of _
Appéllant because the witness’ ability to identify Appelvlant was tainted by her exposure to
an illegally seized shirt on the day of the incident by .poiicé oﬁicefs .a.nd a phlotograph\;)f
Appellant in thé prosecutor’s file immediateiy prior to trial. By order ﬁlgd on September 5,
2013, tin's Court deniéd counsel’s motion to be relieved and directed fhe parties to brief the
following issues: “Did the trial court err in admitting Rita Chapman’s in;court identification -
of Shippy? In addition to issues regarding suggestiveness and reliabﬂity, the p'ar‘.cie.s should
address whether the state’s action éf showing a photo of Shippy to Chapman immediately
before trial constituted an ‘identification procedure’?” Pursuant to this Court’s order, this

brief follows.



STATEMENT OF FACTS

Prior to the start of trial, Appellant moved to suppress a prosecution Wltness in-
‘court 1dent1ﬁcat10n of h1m R l33 l1ne 23 - R. 34 line 3 In response to Appellant’s -
motion, the prosecutor: ‘advised the court that he had shown the witness pictures and that
witness informed hinT that “she may be able to recognize” the individual, but she was -not k
sure.- R. 38 lines 2-5. The witness infdrrned the prosecutor that after seeing Appellant in
the courtroom, she was prepared to .identify him as the man she saw damagingthe air
conditione'r;< R. 38 l’lnes 7-11. Additionally, the prosecntor infprmed the trial judge that
police_ofﬁeers seized.a"shirt ‘from Appellant’s res‘idence 4matching the description of the
'sh.irt provided by the witness. On the day df the incident, this snirtwas shown to the
‘witness by'dfﬁcefs and tne witness ldentiﬁed it as the slxirt worn by the perpetrator. R.
35, hnes 25 R 37 lines 22-24; R. 39 hnes 17 25 The trial Judge ruled the sh1rt was |
se1zed 1llegally and excluded it from the case. R. 37 l1nes 19 20. Appellant argued that
the Wltness 1dent1ﬁcat10n was tainted by her V1ew1ng of the shirt on the day of the °
incident' and the .pho_tographs on the dayvof trial. 'R. 37 lines 21-25; R. 38 lines 12-2'5; R.‘ 'V
41 Tines 2-5; R. 41 lines 23-25. | |
The judge required a hearing on the matter. R. 42 lines 1;5'.‘ The state called Rita
Chapman to therstand. R 42 line 7. Chapman testified that she retnTned to her job at an
apal’tment cornplex after her lunch'break on April 21, 2010. She observed an individual
at an air conditioning unit of a yellow house acro-ss from her parking space. She watched
hirn for several minutes. The individual then stoed-» up andldeked -:at her. Chapman
proceeded into the office and contacted the authorities.. R. 4'3 lines 14-22.", She estimated

that she was fifty yards from the individual at the time she observed him, R. 43 lines 23-



25, and she testified she had an unobstructed view, R. 44 li.nes‘1-3. She described the
individual _sh_e saw as a black male in an orange shirt. R. 44 lines 4-6. Chapman testiﬁed
she looked at the individual for only a few seconds when he turned to face her. R. 44
lines 23-25. She then identiﬁea Appellant as thle' individﬁal shé saw beside 'the air»‘
condiﬁoniﬁg unit. .R. 45 line 25 — R. 46 line 2. When asked by the pfbéecuior vif she were .
sure, she responded thaf she was one hundrqd perceﬁf qertain. R. 46 lines 3-4; R. 56 lines
2-4.A

On crosé-exanﬁnation, Chapman revealed that the prbsecut(c>r héd shown‘ her at.
1easf one phqtograph of Appellant while the two were 'p.repafing for tr:i.al. : R._47 lines 15-
17. On re-direct, the prosecutor asked Chapman ivf‘:the only reason-she knew that

Appellant was the man she saw damaging an air co"nditio‘nin'g unit was based ﬁpon -

knowing that the shirt she identified on the day of .the' incident had been conne,ct‘g:d.to' o

Appellént. R. 52 lines 12-23. .Chapman reépbﬁded it Was. R 52 11ne 23. When asked if
she recognized théi Appellant,‘ she responded ,'she did.- R. 52 line 24 - R. 53'1jhe 1. The - |
prosecutor then asked if the shirt was the reason she was i‘dentifying Appeil‘lgl.ﬁt" or if shé‘ ,
‘ “recogﬁize[di hﬁn on his.own.” R. 54 lines 4-7.. Chaprﬁan respo'ﬁded she reéognized him
on his own and the shirt was not the basis fc;r her. idéntiﬁcation. R. '54.1.ine.s 8-11. |

At the conclusion of the hearing, Appellantvrargued Chapman’s ider;tiﬁ'qation was R
tainted by the police officers showing her the shirt séized from Appellant’s residence on’
the day of the incident. R. 74 vline 23 -R. 75 liﬁe 1; R. 75 lines 14-19. Ultimately,‘ the
trial judge ruled the identification Wa§ admissible. R. 78 linés 14-25. , ‘ |

In front of the jury, the prosecution called Chaﬁrﬁan as its first witn.ess.l ‘R. 100

line 1. Chapman described the events as she had in the pre-trial hearing. R. 102 line 21 —



R. 103 line 8. Over Appellant’s objection, Chapman then identified Appellant as the

individual she observed beside the air conditioning unit. R. 106 line 12 — R. 107 line 9.



ARGUMENT

1. The trial court erred in admitting Rita Chapman’s in-court identification of
Appellant.

A defendant may be deprived of his. due process rights through an identification

procedure that is unnecessarily suggestive and encourages irreparable mistaken

identification. State v. Brown, 356 S.C. 496, 502, 589 S.E.2d 781, 784 (Ct. App.

V19_67)(cit'ing Stovall v. Denno, 388 U.S. 293 (1967)). “An in-court identiﬁcation of an
accused is inadmissible if a suggestive out-of—court-identiﬁcétion procedure- created a
significantly substantial likelihood ofA irrepara’ble misidentiﬁ,cation.”'Ld. ét'502-0_3, 589

SE2dat784. -

'In Neil V Biggers; 409 U.S. 188, 198 '(1972), thé'Unite'd States)Siilpreme Cour't}
-articulated a set of facfors by which a~trial_ court jﬁdge sﬁould evaluate both out-of-c;oﬁrt' -:‘
identifications é;nd their subsequent use by é witnesé in court. Thosg fact01'rs includé: (i)
the opportunity of the witnéss to view the cfiminal at the time of thé ‘crime, (2) the
4 a witneés’ degre.e of attention, (3) the accuraﬁy oAt_‘ thé lwitness" prior dg:s'cription bf the
criminal, (4)’the lev:el of certainty dem‘onéiréteci by the V\}itnessl at the confroﬁtation, aﬁd
(5) the length of time betWeer;_‘ the crime and the confrdntation.- 1d. at 199. The Court
stated that the trial couit judge should look at the totality of “the circumstances When
evaluating the likelihood of misidentiﬁcatioﬁ. 1d. at 196. “Reliability is fhe linchpin in
determining admissibility of identification teétirhony” and’ -t_he Biggers faétors -must be
Weighed against ‘the “corrupting effect of tﬁe suggestive idéntiﬁcation itself.” Manson V.

Braithwaite, 432 U.S. 98, 114 (1977).



The United States Supreme Court recognized that single photographic lineups are

inherently suggestion. Simmons v. United States, 390 U.S. 377, 383 (1968). :The Court

explained that after a suggestive lineup, such as using a single photograph, “the witness
thereafter is apt to retain in his memory the ifhage of the photograph rathgr than of the
person actually seen, reducing the.trustworthiness of subsequent Jineup or courtréom
ideﬁtiﬁcation.” 1d. at 383-384.

Here, the prosecutor showing Chapman ‘the single bhotograph of Appellant\
immediately pﬁor to trial was ﬁndﬁly suggestive as it is a single‘ photograph line'-gp
c‘on,d.ucted‘ by é goxllernment'al agent.! Therefore, ah analysis of the B_iggm factors»is ‘
required. The first factor to considef is Chapman’s opportunity_té :obser'V'e the perpetrator
- at the time of the crime. Chapman testified 4th'at -;he observed ‘the individual for selve’ral
minutes, buAt(, tha£ shgl saw his face for only a f_ew seconds. Alth_bugh her‘" ‘}iev'v was not
obstructed,"s}‘le vw‘as\ aépfoximaféiy half of a 'footballn field »away'.‘ ‘As a résﬁlt, her
, dppoftunity -to view the individﬁal at Vthe. timé of the crime was not ,éigniﬁcant. The
witness did not festify concerning her degreé of attéptic)n to the ’perpetrétor rendeﬁng-an
analyéis 6f the secbnd factor héérly,impossible. Chapman’s description of the indi\}idilal
: ét .the‘ time of the .crimé was extrémely vague. She described th¢ péfson as a l;léck male
in an orange shirt with black Stripes. She provided no addﬁional details and saw nothing
distinguishing about the individual. Thus, the third factor — the accuracy of the witness’
description — weighs in favor of excluding the identification. ' Regarding tﬁe fourth factor,

Chapman claimed in her testimony that she was one hundred percent certain that

" Appellant further addressed whether the prosecutor’s showing a photograph of
Appellant to the witness immediately before trial was an identification procedure in Issue
11, infra. ' -



Appellant was the perpetrator. Howevér, pvrior to trial and the solicitor shov_ving her a
picture of the accuséd, she had been unable to identify the perpetrator with any degree of
certainty. Finally; the temporal faqfor weighs in favor of excluding the identification as -
well. The crime occurred on April 21, 2010, and Appgllant’s trial‘began over é year later
on August 9, 2011. For well ovef aj};ear, Chapman had been unable to iden’tify thé
individual and unable to provide a more specific description. ' Yet, on thé day of trial, she
suddenly, identjﬁed'Appellaht as the perpetrator. An analy'sriS'of the Biggers factors does
no;[ overcome the inherently suggéstive one-photograph ider.ltiﬁqavtion- employed.by the 7_
pro,secutor- in this matter.  Therefore, the trial court érred in failinzvg‘to éxclﬁde Chapﬁéﬂ’s :

identification of Appellant.
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L The state’s action of showing a photo of AShi’ppy to Chapman immediately before

trial constituted an “identiﬁcation procedure.” -

Although many cases réfer to éuggesﬁve beh’aviof‘ by police during identification
procedures, the United Stafes 'Sl‘lpre,mAe Courf has made clear 1t isnot a reqpi#ement that the
police or law enforcement be involved in the identification procédure. Rather, whélt triggers
the analysis of &ggm is state action. Recently, the United States: Subreme.Court explained
= ‘its_ iiécisions concerning suggéstive identification i)rc;cedures “turn 'on" the presenc:.e of state

action and aim to deter police from rigging identification procedures, for example, at a

'; lineup, showup, or photograph array.”‘ Perry v. New Harﬁnshire,‘ 132 S.Cf. 716, 72i
(2012)(emphasis added). R The Perry decision clgriﬁed that eyewitness identification
,procédurgs so infected with suggestiveness By stéte actors Violates dué prbéess 50 as o
require ‘the e_xélusion of the identiﬁcation. T“he due ﬁrpcéés check was f;ot linked to
“suspicion of eyewitness testirrio_ny :generally,” bu£ olnlsf to the ir;ﬁp'rOpef' Aﬁénggment ‘b}'/ the
state of éircumstances surrounding a withess’s i&entiﬁcation; & at’ 726. Acéording to the
Court, “[;[]he fallibility of eyewitness evidence does not, without the taint »of improper state
conduct, warrant a due process rule requiring a trial court to screen ‘suéh evidence _fof
) reliability before éllowing the' jury to assess its creditworthiness.” Id. at 728 (erﬁphaéis
added). |

‘ The act of a prosecutor showing é photograph to a Witness prior to triél to determine
if the witness could identify the perpetrator clearly fall's within ;the ambit of state conduct
and of an identiﬁcation procedure. Showing the witness a phofograph of Appellant could

serve no purpose other than to cue the witness to identify Appellant as the alleged

perpetrator. Appellant is unaware of any South Carolina case considering whether the

1T



participation of the prosecutor in an identification procedure invokes the proteéﬁons of due
process, an examination of the role of the prosecutor in Sduth Carolina and case law in other
jurisdictions supports the' conclusion that due process gugrds against unnecessarily
‘ suggestive proced'ures‘us_e(.i during the identiﬁcétion pfocess by prqseéutors, who are part of .-
.- the law enforécmentl arm of South C'aroliné. Although “the -c")nly reference to solicitors in
the conétitution is in the article creating the judicial department,” tﬁis’sectioﬁ pfoVidéd that

the General Assembly shall provide by law for their duties. State v. Langford, 400 S.C. 421,

434, 735 S.E.2d 471, 478 (2012); see S.C. Const. art. V, § 24. “Section 1-1-110 of the

South Carolina Code (2005) squarely place[d] solicitors in the executive branch.’; Lahgford,

400 S.C. at 434, 735 S.E.2d at 478. In fact, the Attorney Géneral is the “chief law officer of
the-State.” In this .rolé, the Attorney General

may, in the absence of some express legislative restriction to the contrary,
exercise all such power and authority as public interests may from time to
time require, and may institute, conduct and maintain ‘all such suits and =
proceedings as he deems necessary for the enforcement of the laws of the
State, the preservation of order, and the protection of public rights.

State ex rel. Condon v. Hodges, 349 S.C. 232, 562 S.E.2d 623 (2002)(quoti'r41g‘.State éx rel.

Daniel v. Broad River Power Co., 157 S.C-.{l, 68, 153 S.E.’537, 560'(1929)). »'
- New York’s. Supreme Court Appellate Djﬁsion warned prosec‘:utbrs égainsf 'using‘ '
photographs of a defendant to refresh the recollections of Qitﬁesses pﬁor to triai testi'rriony. o
The New York court detérmined that the prosecutor’s act of merely showing the tesﬁfyiné
witness the lineup and‘aAsking the witness if sﬁe remgmbeﬁrevd.'the line énd which number she
had selected was not a suggestive identification prqcedure bepaﬁse the prdcedure did not
require th¢ witneés to identify the defendant. HbWever, the New York court éxplained that . :

if a prosecutor used photographs of a defendant to refresh - recollections during trial

12



preparatiqn,'the prosecutor “should inform the trial court immediately ... so that the court

may, if it deems necessary, hold a hearing to determine whether the viewing was suggestive

and may taint the witness’ in-court identification of defendant.” People v. Herner, 607
N.Y.S.2d 822 (N.Y. App. Div. 1994). Accofding to the Illinois Appellaté Court,

[t]he danger of misidentification of the defendant is tremendously increased
where his picture has been pointed out to the victim as the robber by the
prosecutor immediately before the victim’s in-court identification of the

, defendant The witness inherently retains in his memory when he testifies
the image of the photograph, thus reducing the trustworthiness of the

. witness’ courtroom identification. ,

People v. Tavlor, 516 N.E.2d 649, 657 (111. App. Ct. 1987).: |

Without question, the pvrosecutor is a state actor. -Without quéstion, the prosecutor
represents the executive branchA of state zgbovernment _ the br_anch charged witﬂ enforcerﬁent |
of tﬁe léw‘s. WithOI‘Jt qﬁestidﬁ, ‘;he prosecutor in the iﬁste{nt matter was e_lctiﬁg on behalf of - -
B ‘the"state when he showed a single phéfograph of Appell'ant to the only_eyewi;[neJSS in the
case. Without duestion, the prosecutor’é act of showiﬁg the Asin-é;leA photbgral;h to thé oﬁly , |
eyewitness was tc; engagé in an identiﬁcation proéedure with the Av’vitness. The brosecutor”s
act of shdwing the photogral;h of Appellant to Rita,Chaprﬁan pn'of 'to. hér testimony was é
prior out-of-court ideﬁtiﬁcatichhj proceduré involﬁng tile prbtections‘of the Dueﬂ Prdcess
Clause. Tn light of the prosecutor sho§ving Chapman a single photograpﬁ of Appellant, the
procedure used was unduly suggestive. See Simmons, 390’U.S. at 383. Therefore, the
" trial coﬁrt, and this Court, was required to évaluate the reliability factors to determine if
the unduly suggestive out-of-court ‘identiﬁcatic;n procedure created a significantly

substantial likelihood of irreparablé misidentification as explained in Issue I, supra.

13



CONCLUSION

Appellant respectfully asks this Court to reverse his conviction and sentence and
« remand the matter for a new trial.

" Respectfully submitted,

W@aﬁm

"Susan B. Hackett
Appellate Defender

- ATTORNEY FOR APPELLANT

This 6™ day of January, 2014.
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