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March 14, 2024

Hilltop C&D, LLC
Attn: Mr. Tim Fox
timf@bkgradingandpaving.com

Draft Determinations
RE: Receipt of Determinations Request received July 13, 2023

ePermitting Submittal Reference:  HPW-36S6-1Z9T2
Rabbit Hill Class Two Landfill – Permit No. LF2-00302
Aiken County

Dear Mr. Fox: 

Pursuant to the requirements for Class Two Landfills detailed in Regulations 61-107.17 and 61-107.19, 
the following draft determinations are ready for publication and review:

1. That the proposed replacement landfill shall receive a variance under Regulation 61-107.17,
Solid Waste Management: Demonstration of Need, Section D.6.a and that the facility’s
disposal tonnage will not change from what is permitted at the Hilltop Class 2 Landfill;

2. That the proposed replacement landfill does not require a new or additional determination of
consistency under the State or the Three Rivers Regional solid waste management plans;

3. That the proposed replacement landfill maintains a minimum 1,000 feet buffer to residences,
schools, day-care centers, churches, hospitals, or parks; and,

4. The applicant provided documentation from Aiken County indicating that the replacement
landfill is consistent with local zoning.

The Department’s public notice of the draft determinations (enclosed) will be published in The Aiken 
Standard newspaper and sent to the facility mailing list on March 14, 2024.  The public will have thirty 
(30) days, which ends April 13, 2024, to review the draft determinations and submit comments to the 
Department.  Once the comment period closes, the Department will make a final decision regarding 
the determinations.  In addition, the Department will hold a Public Meeting regarding this project on 
March 28, 2024 at the Midland Valley Fire Department.  Please see the enclosed notice for additional 
information. Should you have any questions please contact me at (803) 898-1339. 

Sincerely, 

Justin Koon, Manager
Solid Waste Permitting and Monitoring Section
Division of Mining & Solid Waste Management
Bureau of Land and Waste Management

enc: Public Notice

ec: Chris Carny, Manager - BLWM Solid Waste & HW Compliance Section
Marty Lindler, Director – Division of Mining & SW Management
Tim Eleazer and John Abernathy – BLWM Solid Waste Permitting & Monitoring Section
Alan Risa, Jr. and Marie McElmurray – Midlands EA Region, Aiken Office
Stacey Smith, PE – stacey@smithgardnerinc.com
Kevin Anderson, PG – kevin@smithgardnerinc.com
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South Carolina Department of Health and Environmental Control (DHEC)
Bureau of Land and Waste Management 

NOTICE OF DRAFT DETERMINATION AND PUBLIC MEETING 

PROPOSED RABBIT HILL CLASS 2 LANDFILL 
331 Dixie Clay Road 

Beech Island, South Carolina 

DHEC will hold a public meeting to discuss the proposed Rabbit Hill Class 2 Landfill in Aiken County, SC.  This 
site has been proposed by Hilltop C&D, LLC as a replacement for the existing Hilltop Class 2 Landfill located at 
550 Rainbow Falls Road in Graniteville, SC. DHEC’s first and current step in the permitting process is 
Determination of Need and Consistency. 

DHEC has determined that 1) The proposed replacement landfill meets the eligibility criteria for an exception 
under the Demonstration of Need regulations, 2) Does not require a new or additional Determination of 
Consistency under the solid waste management plans of the state or the Three Rivers Solid Waste Authority, 
and 3) The replacement landfill is consistent with buffer and county zoning requirements. DHEC’s 
Determination of Need and Consistency is not final and is open for public comment. 

The public meeting will be held on March 28, 2024, at 6:00 PM, at the Midland Valley Fire Department, 115 
School Road in Warrenville, SC.  The public meeting is informal and provides an opportunity to have a 
discussion with DHEC staff about the proposed replacement landfill and DHEC’s environmental permitting 
process. The meeting will begin with a presentation followed by a time to ask questions of DHEC staff. 

South Carolina’s applicable solid waste regulations (61-107.17 & 61-107.19), as well as other information on 
landfill requirements may be viewed on DHEC’s website at www.scdhec.gov/environment/land-
management/solid-waste.  The public notice, permit application, and other relevant documents may be 
viewed on DHEC’s ePermitting Portal at epermweb.dhec.sc.gov or using the QR Code below.  

Comments on DHEC’s Determination of Need and Consistency will be accepted through April 13, 2024.  All 
comments will be considered before a final determination is made.  Written comments may be submitted via 
DHEC’s ePermitting Portal or QR Code below, email, or U.S. Mail to: 

Justin Koon, Manager 
Bureau of Land and Waste Management 

 
Email: koonjt@dhec.sc.gov 

DHEC values all comments made during the public comment period.  Public comments could impact DHEC’s 
final determination by giving staff additional information to consider during the permitting process.  If you 
are unable to access DHEC’s webpage or ePermitting Portal, or if you have questions about participating in the 
public meeting, please contact Justin Koon at (803) 898-1339. Individuals with disabilities or special needs 
should contact DHEC at least one week in advance to discuss any special services required to participate.   

Please bring this notice to the attention of others you know who may be interested.
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Polly Bell <polly@scelp.org>

Friends of Horse Creek Valley v. SC DES; Docket No. 24-ALJ-07-0316-CC
1 message

Polly Bell <polly@scelp.org> Mon, Dec 8, 2025 at 12:50 PM
To: james@scsj.org, cjohnston@burr.com, rlowell@burr.com, mdecker@burr.com, kevin@austinpethick.com,
etta.rosita.linen@des.sc.gov, christopher.whitehead@des.sc.gov
Cc: michael@scelp.org, juan@scelp.org, amy@scelp.org

Enclosed please find a Notice of Appeal and referenced orders for service upon you in the above-referenced matter.

--
Polly Bell
Legal Assistant
South Carolina Environmental Law Project
Office (843) 527-0078 · scelp.org
Sign up for SCELP's E-News · Facebook · LinkedIn · Instagram

Notice of Appeal -Friends of Horse Creek Valley v. SCDES.pdf
709K

12/8/25, 12:50 PM South Carolina Environmental Law Project Mail - Friends of Horse Creek Valley v. SC DES; Docket No. 24-ALJ-07-0316-CC

https://mail.google.com/mail/u/0/?ik=ef46cda9cc&view=pt&search=all&permthid=thread-a:r588890053970983947&simpl=msg-a:r-1950977766764017… 1/1
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Docket No. 24-ALJ-07-0316-CC

Friends of Horse Creek Valley, )
)

Petitioner, )
)

v. )
)

South Carolina Department of )
Environmental Services and Rabbit )
Hill Class 2 Landfill, )

)
Respondents. )

____________________________ )

MOTIONS HEARING

CROSS MOTIONS FOR SUMMARY 

                          JUDGMENT

********

Thursday, June 26, 2025
10:07 a.m. - 11:49 a.m.

The hearing before the Honorable S. Phillip

Lenski was taken at the Edgar A. Brown Building, 1205

Pendleton Street, Courtroom 1, Columbia, South

Carolina, on the 26th day of June, 2025 before Amanda

J. Creel Godfrey, Court Reporter and Notary Public in

and for the State of South Carolina.

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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APPEARANCES

Michael G. Corley, Esquire
Juan Tolley, Esquire
South Carolina Environmental Law Project
315 West Antrim Drive
Greenville, South Carolina 29607
Attorneys for the Petitioner

Etta Williams Linen, Esquire
Christopher Whitehead, Esquire
South Carolina Department of
Environmental Services
2600 Bull Street
Columbia, South Carolina 29201
Attorney for the Respondent, South Carolina 
Department of Environmental Services

Chad N. Johnston, Esquire
Burr Forman, LLP
1221 Main Street
Suite 1800
Columbia, South Carolina 29201
Attorney for Respondent, 
Rabbit Hill Class 2 Landfill

Also Present:
James Bracken, Staff Counsel

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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CALL TO ORDER:

THE COURT:  Good morning, everyone.

GROUP:  Good morning.

THE COURT:   I'm Phil Lenski, the Administrative Law

Judge assigned to this matter.  And this is

Friends of Horse Creek Valley, Petitioner,

versus the South Carolina Department of

Environmental Services and Rabbit Hill Class 2

Landfill, Respondents.  Docket number 24-ALJ-

07-0316-CC.  We're here today on cross motions

for summary judgment.  And I see representing

the Petitioner, we have Mr. Corley.

MR. CORLEY:   Yes, Your Honor.

THE COURT:   How are you, sir?

MR. CORLEY:   Doing well.

THE COURT:   Ma'am?

MS. TOLLEY:   How are you, Judge?  Juan Tolley.

THE COURT:   Okay.

MS. TOLLEY:   Uh-huh.

THE COURT:   Nice to see you, okay, Ms. Tolley.  And

then also, let's see here, for the Respondent,

for the Department, it’s Etta Linen, is that

right?

MS. LINEN:   Yes, good morning, Your Honor.

THE COURT:   Oh, yes, hey.  How are you?

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 5

MS. LINEN:   I’m fine.  How are you?

THE COURT:   And then -- and then for Rabbit Hill,

Mr. Johnston.

MR. JOHNSTON:   Yes.  Good morning, Your Honor.

THE COURT:   Good morning.  Have I got all the

counsel here?  I know there are some folks here

for 403 credits.  We'll discuss that after the

hearing has concluded.  So, are the parties

ready to proceed?

MR. CORLEY:   Yes, Your Honor.

THE COURT:   Do we have anything we need to take up

before we get started?

MR. CORLEY:   Not from us, Your Honor.

THE COURT:   Okay.

MS. LINEN:   No, Your Honor.

THE COURT:   All right.  So, let's see, the

Petitioner was the first motion for summary

judgment.  So, if you'd like to go first.

MR. CORLEY:   Great.  Thank you.

THE COURT:   Again, there’s no lectern any more, so

we’re ---

MR. CORLEY:   Well, I haven’t been in here yet.

THE COURT:   --- part of the renovation process. 

I’m just kind of surprised too.  But anyway,

they’re gone.

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 6

MR. CORLEY:   I have not been in the ALC for a

while.  This is actually the second time I've

been in front of you, and the first time was

basically your first week on the job, and --

but, amazingly, neither of us have aged since

then.

THE COURT:   I know; isn’t that amazing?

MR. CORLEY:   That's really wonderful to see.

THE COURT:   I don't know.  It happens to other

people, but not to us, I guess.

MR. CORLEY:   Can I -- I have some PowerPoints that

I'm going to run through as a talk ---

THE COURT:   Of course.  Right.

MR. CORLEY:   Great.

MOTIONS FOR SUMMARY JUDGMENT:

MR. CORLEY:   All right.  Thank you, Your Honor.

THE COURT:   Certainly.

MR. CORLEY:   Now, I wanted to start by pointing out

that I think this is one of the most straight-

forward cases that I personally have ever

brought.  And I say that because for all the

briefing that's been done, all the writing, you

know, all the Court really needs to do to

resolve this case is read one regulation.  It's

the regulation that you see here in front of

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 7

you, 61-107. 17(D)(6), read that regulation and

figure out what it means and decide the case. 

Truly, that's it.  Your Honor could go back in

chambers, carefully read through it a couple

times, and that should be enough to decide

things.  Now, I'm not saying you should do

that.  We got all dressed up; there's a big

crowd, but I point that out because you know,

us lawyers are very good at making simple

things complex, right?  And it would be easy

for us today to fall into a micro analysis of

the language in this regulation, picking over

every word.  We did a little bit of that in the

briefing.  But I don't think that's going to be

particularly useful to you.  I don't think you

need it.  You can read the regulation yourself. 

So, what I'm going to try to do today is try my

best to stay out of that micro analysis,

instead focusing on big picture context, giving

Your Honor the contextual information, the big

picture surrounding this regulation that will

be valuable to you in your own reading of the

reg.  That's my -- that's my goal today.

So, in starting with that, the first thing

we should talk about is need.  To be -- for a

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 8

landfill to be permitted in South Carolina, it

has to be needed.  That makes sense, right? 

It's a requirement.  You know, when a landfill

is constructed, it has an environmental impact;

it has a community impact.  There's no reason

to cause that disruption for land -- a

landfill, unless it's needed, okay.  So, the

way that that need requirement is embodied in

the regulations and statute is through the

demonstration of need requirement.  You see it

here in relation to the Solid Waste Management

Act.  So, this is from the enabling statute

that led to the regulation that’s at issue in

this case.  You see what it says there, no

permit to construct a new solid waste

management facility or to expand an existing

facility may be issued until a demonstration of

need is approved by the Department.  So, this

what’s been called -- come to known as DON,

demonstration of need.  It's a fundamental

landfill permitting requirement in South

Carolina.  If you just read the statute here,

you’d come away thinking, well, if I'm building

my facility at a new place, I need a DON; if

I'm expanding at the existing place, I need a

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 9

DON.  Landfills are only permitted with

demonstrations of needs.  That's my takeaway

from this.  But then when you -- when we moved

into regulations, when the agency, DHEC at the

time, is deciding how to implement that

enabling statute, how to implement the

demonstration of need, they expanded, modified

maybe, the DON requirement as it appeared in

the statute.  And they did that in a couple of

ways.  Most notably, by creating a couple of

exceptions to that demonstration of need

requirement, and those exceptions are embodied

in the regulation that is at the core of what

we're talking about here, (D)(6).  All right. 

So, how did -- how did the agency craft those

exceptions?  How did the agency modify or

expand the DON requirement as it appears in the

statute?  Well, first you can see that the

agency said to themselves, you know, we really

want to encourage landfill expansion, right? 

Landfill expansion is preferable to the

construction of new landfills.  Because, think

about it, when you've got an existing landfill,

there's already been the environmental impact. 

The infrastructure is in place.  We've already

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 10

got a community that's living with this

landfill, versus building a new facility where

you've got a new site disrupted, a new

community disrupted.  So, the agency says we

need to favor expansion.  That's better; it's

preferable for a variety of reasons.  So, what

does the agency do?  They create this

exception, a Class 2, Class 3 landfill shall

receive a variance to expand the volume of an

existing facility.  What that means is you

don't have to satisfy a demonstration of need

to expand your landfill.  You got a landfill,

you can expand it without satisfying a

demonstration of need and that promotes the

policy that I've been identified of encouraging

on-site expansion.  On-site expansion is

preferable.  We create this provision, this

policy, that encourages that behavior in the

form of a variance and exception to the

demonstration of need requirement.  Well, what

else does the agency do?  How else do they

modify, amend, add on to the DON requirement in

the statute?  Well, you can see that the agency

recognizes the potential for an unfairness,

okay.  So, think about it, the Solid Waste

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com
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Management Act is created in the early ‘90s,

and along with the Solid Waste Management Act

comes this new fundamental requirement, this

demonstration of need requirement, that's

imposed for the first time at the beginning of

the ‘90s, okay.  But, of course, there's

already landfills that exist in the early ‘90s. 

Some of these landfills are well on their way

to being filled up, right?  And those people,

those owners of those pre-demonstration of need

landfills, did not know that the DON

requirements were coming.  So, when they

planned where to build their landfill, when

they planned how to build their landfill, they

weren't able to account for the nature of the

DON requirements.  If they had known DON was

coming, maybe they would have built at a site

where it would have been easier to expand,

right?  Because we just saw you can expand a

landfill without DON.  Maybe they would have

chosen a location where, geographically, where

it was easier to make a demonstration of need. 

But because they didn't know this was coming,

these old landfill owners, these pre DON

landfill owners, are put at a disadvantage and
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 12

pot- -- and potentially put out of business by

this new at the time, new in the early ‘90s,

demonstration of need requirement.  So, what

does the agency do?  The agency comes up with

Section (6)(a), the second exception or

variance, what we've called the replacement

variance.  If you take a look at it, what it

says there is, if you've got a permit that's

issued on or before the date of the regulation,

right, so, you've got a pre DON landfill, and

it fills up, you are allowed to replace that

landfill once as a matter of fairness, right? 

The pre DON landfill owners are essentially

grandfathered to a degree to prevent them from

being unfairly disadvantaged by this new at the

time, this demonstration of need requirement.

Okay.  So, put that back in the context of the

regulation as a whole.  We've got two

exceptions, two variances, one -- and these are

two -- so, think about where we stand here. 

This is -- the demonstration of need is perhaps

our most fundamental policy statement as it

relates to landfill permitting.  Demonstration

of need is a fundamental policy.  But the

agency has decided, you know what, there's two
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 13

-- there's these other policy objectives that

are so important that they warrant an exception

to this fundamental DON requirement.  And

here's what they are, right?  Whatever the text

-- whatever you say about the text, the purpose

is, we want to encourage on-site expansion, and

we want to treat pre DON landfill owners

fairly.  So, in those two circumstances, you

get a DON variance and exception, and don't

have to satisfy the DON in order to get your

landfill permitted.  All right.  So, again, big

picture, we got DON fundamental policy.  We've

got two exceptions that are based on all

policies that are also these -- these

exceptions are designed to accomplish important

objectives so important that the agency has

determined that they warrant an exception to

the DON.

All right, so moving from that broad

context now to this specific case.  We have a

landfill here that can't satisfy -- can't make

a demonstration of need, period.  I want to be

clear on that.  Un- -- like, not in dispute,

this landfill is not needed.  As a matter of

law, not needed, okay.  But the agency, DES,
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FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 14

has come in and says, well, you know, that

doesn't matter.  You can have a DON variance,

an exception to the DON, and you can build your

landfill even though it's not needed as a

matter of law.  Well, my question for that is,

why?  Why are we doing that?  Why do we want to

-- this fundamental DON requirement, why do we

want to forgive that for this landfill?  Are we

encouraging on-site expansion?   No.  This is

a new landfill at a new site.  Are we treating

pre-demonstration of need landfill owners

fairly, right, basically, grandfathering in

these old landfill owners?  No.  The company

that has received the variance that intends to

build Rabbit Hill Landfill didn't appear on the

scene until 2019.  None of the important policy

objectives that led to the creation of these

DON exceptions are present here.  And I would

impress upon the Court that there's, in fact --

the variance granted here, in fact, doesn't

promote any legitimate policy objective, which

leads to what I consider to be the fundamental

question at the heart of this case, why would

our regulations, our DON regulations, be set up

to forgive the fundamental DON requirement
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under these circumstances?  Why would it be set

up in that way?  We know the DON is a vi- --

demonstration of need is a vital policy -- a

vital expression of policy by our legislature. 

Why would the regulations be set up to forgive

that vital statement of policy by our

legislature under these circumstances?  Well,

what I'll show the Court is there's no good

reason why the regulations would be set up that

way, and, in fact, the regulations are not set

up in that way.  Okay.  So, to explain what I

mean, I'm going to work my way through some --

some basic facts.  I don't think it's necessary

for this Court to resolve any disputed facts as

a -- as part of this motion.  I'm offering

these facts mostly to provide context for --

for the discussion for the regulation.  But to

the extent that the Court's interested in

validating these facts, this all comes from

exhibits that were attached to our summary

judgment motion.

THE COURT:   Uh-huh.

MR. CORLEY:   Okay.  So, we -- the landfill at issue

here, Rabbit Hill Landfill, has a replacement

variance.  So, let's take a look at the
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landfill that is being quote, unquote replaced,

and that is the Williams Landfill.  In 1995,

Mr. G.L. Williams got a permit for the Williams

Landfill, also known as the Hilltop Landfill,

1995.  What was that landfill like?  Well, Mr.

Williams’ consultant submitted a report to DES

that identified the footprint of that landfill,

the disposal area of that landfill as 2.3

acres, and specified that the landfill is used

exclusively for Mr. Williams’ business

operations.  So, think about that.  Think about

what that means, practically.  2.3 acres, I

think we all have a general idea of what that

size is like, right, in the -- in the suburban,

semi rural area where I live, 2.3 acres is a

fairly normal mullein size, right?  It's a

modest sized landfill.  And it's a modest sized

landfill, like not an industrial sized

landfill, because it's not serving a industrial

purpose.  Mr. Williams has a trucking company;

he has other business endeavors, and whatever

waste he generates as part of that business, he

puts into the Williams Landfill, into that 2.3

acre footprint.  So, the footprint is one way

to measure the size of this land -- this pre-
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DON landfill, the landfill being replaced. 

Another way to do that is through the total

volume that the landfill can accept.  You see

that here.  So, this is the amount of waste

that can be piled onto that 2.3 acres.  We have

135,000 tons, 225 cubic yards.  That is the

total -- when this landfill was permitted, that

was the total amount of waste that landfill was

allowed to accept.  That is, you know, I don't

have a table of data here for Your Honor, but

I can assure you that is a very small amount of

total volume for a landfill.  Certainly, for a

commercial landfill.

So, the final way that we measure the size

of a landfill is the maximum amount that can be

disposed of in a year.  For here, for the

Williams Landfill, Hilltop Landfill, the permit

says 15,000 tons a year.  So, all in all, we

have Mr. Williams, he’s not in the landfill

business.  He's not making money off -- seeking

to make money off disposal of commercial waste

in his landfill.  He has a modest landfill for

his own modest purpose.  That is a landfill

that has been replaced, okay.  So, it's like

that, you know, for decades, some small changes
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here and there.  Landfill operates in that way

under Mr. Williams’ ownership.  24 years

passes.  So, a quarter century passes from the

time this permit is issued.  And after 24 years

or so, the folks that are involved in the

current permitted landfill arrive on the scene

and, amazingly, the Williams Landfill, the

Hilltop Landfill, is still not full.  Right,

that 2.3 acres after 24 -- after a quarter

century, that 2.3 acres is not full.  So, just

doing a little math here, we started with the

total annual -- total allowable capacity of

135,000 tons.  It had been operating for 24

years at that point, still had room.  So, at

most 5,625 tons of waste per year had been

disposed of in the Williams Hilltop Landfill

over its life.  That is a paltry figure for

landfills, and that is apparent -- we'll get --

we'll provide more information on this, of

course, but that is apparent when you compare

that to what has been approved for the annual

disposal at the new Rabbit Hill Landfill,

107,500 tons a year.  All right.  So, this

landfill that over its 24 year history had at

most an average of 5,600 its replacement is now
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allowed to accept 107,500 tons a year.

All right.  So, we gone from 1995 to 2019,

and -- B&K, the entity, the folks behind the

current landfill proposal, arrive on the scene,

and for some reason, they get involved in this

old Williams Landfill, this 2.3 acre landfill

that's been operating for a quarter century. 

It's got to be nearly full.  They come in and

they purchase that landfill.  February 2019 B&K

purchases Williams Hilltop Landfill.  Strange

purchase, tiny landfill, barely commercial,

certainly nearly almost full.  Why would a

company come in and buy that 24 years after the

landfill is permitted?  Well, in March 2019

that intent becomes clear.  In an e-mail to the

Department, representative for B&K says it was

explained to us during the negotiations for the

sale of this entity that the current permit

could be moved.  In other words, B&K wants to

build a new landfill, but instead of getting

that landfill permitted, they want to use the

Williams Landfill permit to build the new

facility.  In other words, they want a DON

variance.  In other words, they want a

replacement DON variance.
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But let's look back at what we know about

the replacement variance.  What do you need --

if B&K wants that replacement variance, well,

what do they need to satisfy?  Well, the

landfill permit date part two, the landfill

permit date has to be on or before the

effective -- so has to be a pre-DON landfill. 

They bought the pre-DON landfill.  That was the

whole point.  So, they bought that old

landfill.  Two is a check.  And then the third

is the landfill’s got to exhaust its permitting

capacity at its current location.  Now, keep in

mind B&K just bought this thing, right?  But

that doesn't stop them from in 20 -- in April

2023 writing DES and saying Hilltop Landfill

will reach its disposal capacity in the near

future.  Hey, DES, the small, little landfill

we just bought is almost full.  So, clearly

reflecting a plan to check off the elements of

the replacement variance for the sake of

building a new landfill off the back of the

existing Williams Hilltop Landfill.

But there's actually one more issue as it

relates to that replacement variance.  Let's go

back -- go back here.  So, not only did it have
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-- not only does it have to be an old landfill,

not only does it have to be -- have exhausted

its current capacity, but if you look at the

underlying section there, the replacement

landfill has to be at the permitted annual rate

of disposal of the landfill being replaced,

right?  So, the new landfill would have to be

at the same annual rate of disposal as the old

one.  Well, that's not very good for B&k,

right?  We -- we've already talked about how --

how the Williams Landfill, Hilltop Landfill,

was always a very small operation.  B&K’s

thinking big time here and -- and something's

got to be done so that they can have the

permitted annual rate of disposal that will

provide the business model that they're looking

for.  So what do they do?  They go May 2023,

applies to double the maximum annual disposal

rate at Hilltop up to 107,500 tons per year,

which is unbelievable to me, honestly.  Look,

this is a month after the -- B&K says Hilltop

Landfill will reach its disposal in the near

future.  A month later, hey, we want to double

the annual disposal rate that this landfill can

accept.  And it's especially outrageous when
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you consider that this landfill was permitted

to have a maximum total disposal over its life

of 135,000 tons.  So, basically, we're boosting

up the allowable annual -- artificially

boosting up the annual -- allowable annual rate

of disposal at this landfill to a figure that

almost matches the landfill’s total capacity

for its lifetime.

So, what's the purpose of this? 

Obviously, plain and simple, this is a scheme

to manipulate the replacement variance that

(D)(6)(a) replacement variance that we've

talked about over and over again.  And that is

confirmed when in June 2020, B&K apply --

formally applies for a DON variance to build

Rabbit Hill as a replacement for Mr. Williams’

old landfill.  And it is a doozy of a

replacement.  Mr. -- Mr. Williams’ landfill was

2.3 acres, the size of my neighbor's suburban

lawn.  This new landfill is to be 292 acres in

disposal area.  This Mr. Williams’ landfill

operated for 24 years and still never filled

out its 130,000 ton capacity.  Well, this one's

gonna have 107.5 tons per year.  Quite a

replacement.  And it's worth noting, beyond the
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-- the information that appears here, DES has

not yet determined the total vol- -- like the

total volume over the lifetime.  So, we've got

-- we know it's 130 whatever at Williams.  DHEC

has not yet made that calculation in relation

to Rabbit Hill.  But the site is an old clay

mine.  It is a cavernous site, deep pits,

practically incomprehensible potential for

accepting (c) and (d) volume.  I have a feeling

that if this moves forward, the total volume

allowed at Rabbit Hill will dwarf the

comparison.  The footprint’s over 100 times

more.  It would not surprise me if the volume

is an order of magnitude more than that.  So,

they submit this request to DES and DES, from

my perspective, unbelievably, says yes.  And

that -- at that point, like, I have to go back

to, you know, what I said was my -- my

fundamental question, right?  The fundamental

thing at the root of this decision, like, what

policy, what good idea, what positive conduct

are we promoting by allowing a landfill to

avoid the DON requirement in this manner? 

We're not doing these things, that's for sure. 

We're not encouraging on-site expansion.  We're
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not grandfathering in these old DON owners. 

What is the -- what could possibly be the

reason for allowing -- if -- if we assume that

our regulations are drafted in a rational way,

which I certainly do, what could possibly be

the rationale for allowing the DON to be

avoided in this manner?  And keep in mind,

we're not talking about whether this landfill

can be constructed.  If -- if Rabbit Hill can

satisfy the landfill permitting requirements,

great, get a DON, move forward.  We're talking

about whether this landfill can be built

without satisfying what I consider to be the

most fundamental policy requirement in our

landfill regs.  Can it be permitted without

doing those things?  Why in the world would we

want to give a free pass out to do what's

reflected here?  Why would we want to encourage

-- why would our regulations be set up to

encourage that manipulation, to strategically

buy a 2.3 acre landfill, amp up the allowable

annual disposal at that landfill, all to

piggyback into a landfill that is going to be

at least 100 times bigger, I would say by the

end of -- by the time we're done, 1,000 times
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bigger, as a quote, unquote replacement,

without looking at our most fundamental

landfill policy?  Why would we want to

encourage that manipulation?  Well, the

regulations are clear that we don't.  At all. 

In fact, just the opposite.

And for that, we move to the final section

of the regulation that we've been working on

here, the regulation I told you is at the

center of this case, (D)(6)(e), okay.  So, I'm

going to keep my promise about not micro

analyzing the language of this regulation, but

I submit to you that if you look at the

regulation as a whole, you look at (6) as a

whole, the only possible purpose that emerges

for (e) -- read (e), figure out why it's there,

what it's supposed to be doing.  The only

possible purpose that emerges for (e), the only

reason it’s included, is to prevent the type of

manipulation that's occurred here.  Stated --

stating that in another way, (6)(e) exists only

to prevent the replacement variance from being

exploited.  That's why that provision is there. 

And to explain that, how that works, I've

broken down (6)(e) into two parts here.  We've
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got the first set -- part of (6)(e), we've got

the bottom -- bottom part of (6)(e) there. 

Let's -- let's talk about the first part first. 

Let me show you what I mean.  Again, my thesis

is (6)(e) is there to prevent exploitation of

the replacement variance.  Here's what I mean. 

So, let's imagine that I'm a landfill company

and I want to buy -- I want to build a big new

facility in an area where I cannot satisfy a

DON.  So, I know I want to build a big new

facility.  I think it'll be profitable, but I

can't satisfy the DON.  What do I do?  Well,

landfills that are full, landfills that are at

capacity, that can't accept any more waste,

have very little value, right?  What's --

what's the value of a full landfill?  Very

little.  So, let's say that landfill company,

if I identify one of these old full landfills,

I can purchase that landfill for next to

nothing.  Then I've got my pre-DON landfill,

it's at capacity, I should be able to get a

replacement variance and build a new facility

based on purchasing that old landfill.  I've

avoided DON; I've spent very little securing

this old landfill; and I've managed to get my
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variance.  Well, (6)(e) says, no, you can't do

that.  If you read (6)(c), you have to apply

for a variance prior to exhausting the

permitted capacity, which means you have to own

the landfill; you have to operate the landfill

before it runs out of capacity.  So, this trick

about coming in and buying an old landfill

that's already full and flipping that into a

new landfill, can't do that trick since the

beginning of (6)(e).  All right, so that's one.

Let's move down to the second part of

(6)(e), which is the one that's relevant here. 

So, again, imagine I'm that -- that landfill

company, (6)(e) says, you know, a facility can

operate under an expansion var- -- a facility

cannot operate under an expansion variance and

a replacement variance simultaneously, except

for the small period.  So, you can't have both

variances.  You can get an expansion variance

and a replacement variance.  You can't hold

them at the same -- you can't indefinitely hold

those at the same time.  Well, what would --

when would that come up?  What's, what's the

point of that?  Why would -- why would that

strange sounding provision be inserted into
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(6)(e)? Well, I would submit to the Court that

there's only one single circumstance where that

second part of (6)(e) come up.  And, again,

I'll take you back to my theoretical.  I'm that

landfill company; I want to build a big new

landfill in an area where DON is off the table. 

I can't prove that my landfill’s needed, but I

still want to build that facility.  So, what do

I do?  Well, this time I see that little old

landfill and I -- but I manage to scoop it up

before it runs out of capacity, right.  So, I

get it before -- there's still a little bit of

disposal capacity left.  So, the beginning part

-- the beginning of (6)(e) doesn't catch me,

right, I'm good there.  I bought it before

capacity was exhausted.  And I use that and --

that -- I buy this new land -- this new ten-

acre landfill, it’s almost full, but not quite. 

It's an old landfill pre-DON.  I get a

replacement variance, right.  Great.  That's --

so, I do get that replacement variance in that

situation.  So, now I've got my -- the middle

-- like, the middle trash can here.  I've got

my new landfill.  It's a -- it’s ten acres. 

It's just like the one that it replaced.  It's
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-- you know, it's a new facility, and because

I've got the replacement variance, it's

operating under that replacement variance.  All

right.  But, of course, my real -- my real

desire is to build a massive facility, right? 

A ten-acre landfill’s not very profitable. 

200-acre landfill’s a lot more profitable.  So,

I say, well, I've got this ten-acre landfill

now.  Every landfill gets -- every landfill

gets a variance to expand, right?  Part (b). 

We -- the agency, wants to encourage on-site

expansion.  It’s preferable to building new

landfills.  It says, straight away, a Class 2

or Class 3 landfill shall receive a variance to

expand.  It's -- it's automatic.  So, I'm going

to take my ten-acre land -- my ten-acre

replacement landfill, and I'm going to expand

that under an expansion variance.  Can I do

that?  I cannot do that because of the end of

(6)(e).  I can't have a facility that is

operating under both an expansion and a

replacement landfill.  So, why -- why is that? 

Why would the agency in drafting these

regulations care if this ten-acre landfill that

I want to expand is a replacement landfill? 
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When I -- when I go to ask them to expand, why

would it matter that it's a replacement

landfill and not just a brand new landfill? 

Well, the reason for that is because the point

of (D)(6)(a), the point of the replacement

variance is to be fair to legitimate owners of

landfills predating the demonstration of need. 

The point of (D)(6)(a) is not to provide an

escape hatch that crafty landfill companies can

use to build unneeded landfills, because

allowing a variance under the circumstances

that we've talked about, whether it's my

example, or as the case at hand, allowing a

variance under circumstances like that promotes

no valid policy -- policy objective.  So, that

declaration in (6)(e), that second part of

(6)(e), you can't hold both variances at the

same time, that is the only thing preventing

the type of DON avoidance scheme that we've

seen that's taken place here.  And, in fact,

that's the reason why that second part of

(6)(e) exists.  It exists to prevent exactly

what we've seen in this case.

THE COURT:   What if it was only 20 acres?  10 to

20, same thing?  The individual purchasing the

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com

ROA 648



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 31

expansion just wanted to double it from 10 to

20 acres.

MR. CORLEY:   So, you're trying to get a replacement

variance to double the size of your landfill?

THE COURT:   Uh-huh.

MR. CORLEY:   I don’t -- I think that built into the

whole system here is that you're not -- that

the replacement variance is comparable to the

landfill being replaced.  I think the whole

regulatory -- the whole regulation itself is

built to facilitate that requirement, which is

why (6)(e) is -- like (6)(e) doesn't make any

sense there, unless it's to stop abuse of the

-- the replacement variance.  And this is --

like, you know, would we bring this case if it

was jumping from 10 to 20?  Maybe not, because

this is, like, the most egregious example that

I could imagine of exploiting what is a

replacement.  It's the worst.  I mean, 2.3

acres to 293 acres, a flat area in someone's,

you know, work yard to a cavernous industrial

landfill.  I mean, it is -- there -- we’re at

orders of magnitude beyond -- many orders of

magnitude beyond the landfill that was

strategically purchased just to facilitate that
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outcome.  And (6)(e) is -- like, tell me a

purpose for (6)(e).  It exists to prevent the

exploitation of (a) that's -- that's occurred

in this case, right?  Like, why -- again, going

back to my question, like, why would the

regulations be set up to forgive the

fundamental DON requirement in these

circumstances?  What are we -- how's the State,

how's the public, how's anybody benefitting

from this situation?  Well, they're not, of

course.  And what policy are we promoting by

allowing this landfill to avoid the DON?  Like,

what's the policy -- what's the policy basis? 

We’ve got a clear policy basis for the

exceptions.  What's the policy basis for

allowing this avoidance?  There's certainly

nothing positive, right.  So, as it stands now,

any old landfill that's out there, any old

landfill, is a valuable commodity because it

essentially represents an entitlement for a

company to come in, purchase it and flip that

into a quote, unquote replacement of untold

size.  It blows a hole in the D- -- in the

fundamental DON requirement.  And unlike the

other exceptions to -- that are built into the
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DON reg, there's no reason.  It doesn't -- it

doesn't do anything positive or valuable for

anybody.  It's -- it's -- the only thing it

does is provide a useful loophole for landfill

companies.  That's not the purpose -- purpose

of the regulation.  So, the agency is dead

wrong on its interpretation.  It drafted

(6)(e), but its interpretation of (6)(e), its

purpose, is dead wrong, and that interpretation

must be corrected for the sake of this

community.

THE COURT:   Thank you.

MR. CORLEY:   Thanks.

THE COURT:   I will lose this thought if I don’t

write it down.  Thank you.

MR. JOHNSTON:   Thank you, Judge Lenski.  Good

morning and may it please the Court.

THE COURT:   Good morning.

MR. JOHNSTON:   Again, I'm Chad Johnston.  With me

today is Matthew Decker.  We're both with Burr

Forman.  I represent the respondent, Rabbit

Hill Class 2 Landfill.  My colleague, Etta

Linen is with the South Carolina Department of

Environmental Services.  She'll offer arguments

on behalf of the Department today.
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THE COURT:   Okay.

MR. JOHNSTON:   Rabbit Hill is owned by Hilltop C&D,

LLC.  For the purposes of this hearing, like we

did in our briefing, I'll refer to my client as

Rabbit Hill.  At issue, obviously, is the

proposed -- proposed replacement of their

existing landfill with another landfill in a

separate location.  I'll refer to the current

landfill located at Rainbow Falls Road in

Graniteville as the existing landfill.  I'll

refer to the proposed replacement landfill,

which is on Dixie Clay Road and Beach Island as

the replacement landfill.  As this court knows,

we're here on cross motions for summary

judgment.  There's a -- there's a lot of ground

to cover here.  Much of it is technical, so, I

apologize in advance.  But I want to give this

Court a full view of the issues here.  So, as

to the motions of Rabbit Hill and DES, they

present pure questions of statutory and

regulatory interpretation based on the plain

language of those texts.  Summary judgment is,

therefore, proper in our favor as to

petitioner’s motion.  Although couched as a

question of statutory and regulatory
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interpretation, as you've now heard,

petitioner’s motion reveals itself to be

something much different.  In fact, the premise

of petitioner's motion is that a replacement

landfill cannot qualify as a replacement for an

existing landfill because the size, meaning the

capacity of the replacement landfill, is

greater in size than the existing landfill,

which is a factual determination.  Those

factual inquiries are really rendered

irrelevant when you look at the plain language

of the regulation.  Both DES and this Court are

required to apply the plain language of the

statutes and the regulations.  It is

inappropriate for DES to impose additional

conditions to an application that do not appear

in the plain language of the regulation, but

that is precisely what petitioner is advocating

for this Court to do now, graft additional

conditions to the approval of a replacement

landfill that do not appear in the regulation. 

It is, at bottom, a naked policy argument as to

what petitioner thinks the regulation should

say rather than what it actually says.  Now,

that policy question might have some merit. 
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Mr. Corley's presentation would be a perfect

testimony for the Senate Ag Subcommittee or the

House Ag Subcommittee.  But as I'll discuss,

and as we point out in our motion, in fact,

petitioner’s policy argument runs contrary to

the findings of the General Assembly in the

Solid Waste Act.  But we're not here to argue

about the relevant pros and cons of the

legislative policy choices.  This Court is not

a legislative body, nor is DES.  As

administrative agencies, both are constrained

by the plain language of what the General

Assembly has enacted, and a review of that

plain language of the regulation reveals the

replacement landfill meets each of the

conditions specified To qualify for replacement

under those circumstances.  DES and now this

Court have no discretion under the regulation. 

A permit for a replacement landfill shall,

using the language of the regulation, be issued

under those circumstances.  Summary judgment is

therefore appropriate in our favor.

So that the Court has some context for the

arguments, I'd like to set out the regulatory

framework and give this Court some brief facts
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as to really how we got here.  On the

regulatory side, applications for Class 2 and

Class 3 landfills follow a two-step approach. 

The process is spelled out in 61.107.19(D), and

as was explained by DES during the public

hearing, March 28, 2024, public meeting, that

presentation is included as Exhibit 1 in our

cross motion.  The first step requires an

application or an applicant to seek a

demonstration of need and consistency.  Upon

such a request as -- as it did here, DES has

certain procedures that it has to follow.  It

evaluates the criteria under 19(D)(1).  It

oversees the public information and

participation process consistent with the

procedures in (D)(2).  It issues a DON or

consistency under (D)(2)(b).  This is called

the phase one determination.  Once and only

after DES makes that phase one determination,

may an applicant file a formal technical

application for a Class 2 landfill.  The phase

2 process follows a wholly separate procedure

under (D)(2)(c) through (g).  DES looks at the

operational plan, the buffer requirements, the

design criteria, groundwater separation,
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engineering reports.  And just as it does for

a phase one process, it has the same public

notice procedures.  Of particular relevance

here is regulation 17(D)(6) provides a

procedure for an applicant to request a

variance from DES as to the DON component of

the phase one review.  And in pertinent part,

as you've seen, (D)(6) says the Department

shall grant a variance as to the requirements

of (D)(2) for Class 2 and Class 3 solid waste

landfills, if certain conditions of the

subsection are satisfied.  Here, Rabbit Hill

has sought -- has only sought and received a

phase one determination.  A copy of that is

included as Exhibit 2 to our cross motion.  And

in issuing that phase one determination, DES

determined that Rabbit Hill did qualify for a

variance under the DON requirement. Rabbit Hill

has submitted the more intensively reviewed

phase two application, but that has not been

acted upon and is currently stayed by virtue of

the automatic stay in this case.  So, the

discrete issue before this Court is whether

DES’ phase one determination only was issued in

contravention of the procedures set forth in
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Regulation 19(D)(1) and (2).  Nothing more. 

The only cri- -- only the criteria set forth in

the regulation are relevant to a phase one

determination and to this Court's consideration

for this contested case.  As to the facts,

Hilltop C&D owns and operates the existing

landfill.  It is a Class 2 landfill approved

for C and D debris.  DES originally issued that

permit on April 18th of 1995.  It has a

permitted disposal capacity, not of 135 as

mentioned by Mr. Corley, but 225,000 cubic

yards.  It is not 2.5 acres.  As we set out in

our -- in our briefing, it’s 6.5 acres. 

Following the submission of the existing

landfills report -- annual report in 2022,

Rabbit Hill took two independent and unrelated

actions.  Under regulation 17(D)(3)(d), an

existing landfill which is operating within 20

percent of its permitted yearly disposal rate,

as documented by that most recent -- recently

submitted annual report, shall be entitled to

an increase in the maximum yearly disposal. 

Based on its 2022 report, the existing landfill

qualified for an increase.  So, on May 10th,

2023, Rabbit Hill submitted that request. 
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Before the increase, they had an annual

disposal rate of 57,500 tons per year under

(D)(3)(d)(1), an increase is required to be the

lesser of 50,000 tons, or the increase in the

waste generated in the planning area for

disposal for Class 2 landfills since the last

increase that was requested by that landfill. 

DES conducted the appropriate inquiry and

granted the request.  As we detail in our

reply, in 2022 the existing landfill accepted

81.5 percent of the permitted annual disposal

rate.  That qualified under (D)(3)(d) for the

increase.  As to the amount of the increase,

the existing landfill last sought and received

its increase in the annual disposal in 2004. 

At that time, the planning area for Class 2

landfills was ten miles.  That regulation was

amended in 2009 and it's now 20 miles.  So,

looking at the four counties that make up the

landfill’s planning area, which include Aiken,

Edgefield, Saluda, and McCormick, and applying

that lesser than qualification, the existing

landfill was authorized to see a 50,000 per ton

increase.  It was granted from 57,500 to

107,500.  That was issued on January 12th of
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2024.  It was publicly noticed, and no party

challenged that decision.  It is final, and it

is not before the Court in this contested case

in any way, shape or form.  Of course, that

hasn't stopped the petitioner here from

resorting, frankly, to conspiracy theories

about its application.  They allege that this

amounted to quote, parallel regulatory

manipulation.  Mr. Corley repeated it this

morning.  They call it irrational.  They

contend that it was part of some grand scheme

by Rabbit Hill to gain the system, and they

disparage DES as being complicit.  They say

that DES assisted Rabbit Hill in manipulating

the regulations.  Let's just call it what it

is.  It's complete and utter nonsense.  It's

defamatory.  And more to the point, it's

completely irrelevant to this case.  It is a

distraction manufactured by petitioner to muddy

the waters and to avoid the application of the

plain language of the regulation.

Second action taken by Rabbit Hill was

seeking to replace the existing landfill.  Now,

much has been made about -- by petitioner about

Rabbit Hill’s initial submission to DES.  But
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a review of that document reveals that

petitioner’s arguments and their misguided

attempts to play gotcha there has much to do

about nothing.  April 23, 2023 application

mistakenly identified the application as one

for expansion rather than replacement.  We've

not attempted to hide from that mistake.  In

fact, we attached it to our cross motion as

Exhibit 5.  But a review of the application

revealed its -- its true intent.  Despite

mislabeling the relief that it sought, the

application clearly and unequivocally stated,

it is not possible to expand landfill

operations at the Rainbow Hills -- Rainbow

Falls location, which is the existing landfill

site.  It goes on to say, instead, it sought to

expand the Class 2 landfill facility on a

portion of property located on Dixie Clay Road

in Beach Island, which is the replacement

landfill site.  Of course, again, here, none of

that matters.  That initial application was

never acted upon by DES.  It's not before this

Court.  We realized our mistake and submitted

a  r e v i s e d  a p p l i c a t i o n ,  d o i n g  s o

administratively withdrew that application. 
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The revised application, which was submitted on

June 6 of 2023, it’s attached to our cross

motion as Exhibit 3, accurately characterized

the request as replacement.  That is the

application that DES deemed administratively

complete on September 5th of 2023.  That notice

is attached to our cross motion as Exhibit 7,

and that's the application that was acted upon,

has been challenged in this case.  The original

application is irrelevant to this case.

Back to the issue of actual relevance, the

replacement landfill is located on a site and

it was referred to earlier where mining

operations were conducted under an easement

with Aiken County.  That area has not been

properly reclaimed, and it represents a

significant safety risk.  As a part of the

development of the replacement facility, my

client has agreed to undertake that work and to

mitigate that hazard.  Aiken County is in

support of this procedure.  To that end on

October 1st of 2023, we saw the limited

variance as to the buffer requirement for Aiken

County.  That's Exhibit 8 of our cross motion. 

It related to a small portion of the
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replacement site, bringing that buffer

requirement down from 300 feet to 100 feet. 

And it's specifically related to the property

that Rabbit Hill purchased from Aiken County to

remediate that mining operation.  The remainder

of the site would abide by the standard 300

foot buffer.  And on November 9th of 2023,

Aiken held a public hearing on the buffer

request.  Board of Zoning Appeals approved it. 

That's Exhibit 11 to our cross motion.

Regarding the replacement application. 

Rabbit Hill complied with the public

notification and participation procedures of

the regulation, that's detailed in Exhibit 9. 

It also, of its own accord, held a public forum

that's detailed in Exhibit 10.  On March 14th

of 2024, DES issued its draft phase one

determination, that's Exhibit 12.  It published

notice of the decision.  Had a 30-day public

comment period.  It hosted a public meeting. 

And on July 17th of 2024, it issued its final

phase one determination.  It approved the

variance as to demonstration of need, and it

found that the replacement landfill was

consistent with Aiken County and the solid --
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State Solid Waste Management Plans.  The effect

of that decision was to unlock Rabbit Hill to

proceed with the phase two technical

application.

Just quickly on the -- on the standard. 

The standard here is parties are entitled to

summary judgment when there are no facts at

issue.  We submit that that is -- is absolutely

true for respondents Rabbit Hill and DES.  And

this case presents three basic questions for

the Court.  Number one, does the existing

landfill qualify for replacement under the

plain language of the regulation and the

conditions expressly enumerated?  The answer is

yes.  Because the existing landfill met each of

the express conditions, DES had no authority or

discretion to deny the application.  Number

two, does the regulation governing replacement

landfills have a size or capacity requirement? 

The answer, based on a review of the plain

language of the regulation, is no.  And number

three, may DES or this Court infer or graft

additional terms or conditions to the

regulation as to the size or capacity of

replacement landfills that do not appear in the
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regulation?  The answer is no.  All three of

those questions are regulatory interpretation

questions, and they are appropriate for

resolution as a matter of law at this summary

judgment stage.

So, moving to the -- to the arguments

advanced by petitioner here, their argument

really boils down to this, because the

replacement landfill is larger than the

existing landfill, it cannot qualify as a

replacement.  Your Honor asked, if you go from

10 to 20, they said no.

THE COURT:   And there seems -- the argument of the

petitioner hinges on 107.17(D)(6)(e).

MR. JOHNSTON:   It does.

THE COURT:   And how would you -- so how -- how

would you interpret that?  Or how would you ask

that this Court interpret that?

MR. JOHNSTON:   You know, it’s interesting, Mr.

Corley -- and I wrote it down -- said that --

he said -- asked the Court a question.  Tell me

a purpose for (6)(e), except to prevent

exploitation.  Well, if you look at (6)(a)(3),

it says the landfill exhausts its permitted

capacity at its current location.  That's one
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of the conditions for replacement.  And then in

a parenthetical, it says, see (6)(e) for

timing.  (6)(e) is a timing provision.  So, you

turn to (6)(e), it says an eligible facility

shall apply to the Department for a variance to

replace or expand the volume of an existing

facility prior to exhausting its permitted

capacity or the operational life of the

facility.  So, it is -- the regulation itself

says that it is a timing provision, Your Honor. 

It's not a substantive provision that adds to

the otherwise substantive conditions of a

replacement landfill, which are spelled out in

(6)(a).

Your Honor, the issue of what is

determined in a phase one determination is just

the siting of the proposed facility.  DES

confirmed that, that's in Exhibit 1.  And,

again, this Court must follow the plain

language.  Both sides contend that the statutes

and the text are unambiguous, so regula- --

statutory or regulatory interpretation are not

permitted here.  It would be improper for this

Court to resort to statutory construction or to

look to impose a different meaning that does
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not appear in the text.  That includes either

reading language out of the text or reading

additional language in it based on the policy

arguments of petitioner.  So, again, generally

19(D)(1) it talks about two things,

demonstration of need and consistency.  The

Solid Waste Act provides the background for

that regulation.  And there's a couple of

findings in that that I think are appropriate

for consideration here.  Section 44-96-290(a)

says that the Department may, by regulation,

exempt certain facilities from all or part of

the requirements of this section.  So, one of

the alternative arguments that petitioner

advanced in their motion was that the variance

regulation itself was not authorized by the

Solid Waste Act.  290(a) specifically says

that, by regulation, DES can exempt certain of

those facilities.  And then in 290(d) it says

the Department shall promulgate regulations for

permitting of solid waste facilities, which

shall, at a minimum, address the following

issues, exemptions, variances and emergency

approvals.  So, their argument -- their --

their separate argument that it's not
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consistent with the Act is wholly without

merit.  Section 290(a) and (d) specifically

authorized the promulgation of those

regulations which provide for exemptions and

variances to the demonstration of need

requirement.  So, (D)(6)(a), again, says that

when you meet those conditions, a variance for

demonstration of need is authorized.  The

conditions for a replacement that must be met

for a (D)(6)(a), the landfill -- number one, a

landfill was issued its permit prior to the

effective date of the regulation.  Two, the

landfill exhausts its permitted capacity at its

current location.  Three, the proposed

replacement location is within the facility’s

planning area.  Four, that the landfill has not

been previously replaced.  And, five, that it

applies for that replacement variance prior to

the exhaustion of the permitted capacity. 

That's it.  Those are the conditions.  If these

qualifications are met, then the replacement

landfill is to be approved at the permitted

annual disposal rate.  So, under the undisputed

facts of this case, the existing landfill

qualifies for replacement.  Existing landfill
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got its permit April 18th of 1995, prior to the

effective date of the regulation, which was

June 26, 2009.  That’s shown in Exhibit 1.  The

existing landfill is nearing exhaustion of its

permitted disposal capacity.  That’s shown in

Exhibit 3.  The replacement landfill was

located in the planning area.  That's also

shown in Exhibit 3.  It has not been previously

replaced.  That's an undisputed fact.  And

five, Rabbit Hill did apply for the replacement

prior to exhausting its permitted capacity. 

Again, that's in Exhibit 3.  The final

determination also found that it was consistent

with the state, county and regional solid waste

plans, local zoning and use and other local

ordinances, that's in Exhibit 2, at pages 257

and 23.  So, with all of those conditions met,

DES was required to approve the variance.  They

did so at the current permitted annual disposal

rate.  And this Court is similarly constrained

to apply the plain language of the regulation. 

So, approval of the variance is both warranted

and appropriate.

As to the size and capacity issues that

have been raised, the petitioner really wants

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com

ROA 668



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 51

this Court to legislate additional conditions

from the bench, which impose size and capacity

conditions that do not appear in the

regulation.  Again, the relative merits of that

policy choice are not before the Court.  Both

DES and this Court are not permitted to do

that.  And petitioners appear to confuse the

concepts of volumetric capacity with the

volumetric rate of disposal.  Again, capacity

is the total amount of the waste in the

landfill.  Volumetric -- or the rate of

disposal, is the volume of waste.  The measures

of waste are different.  Their capacity is

measured in cubic yards.  Rate of disposal is

measured in tons per year.  And, again, the

capacity of an existing landfill only factors

into the equation as to when a replacement is

allowed.  Again, (D)(a)(3) says that you have

to exhaust your capacity at the existing

landfill and (D)(6)(e) relied upon extensively

here is you have to submit that application

before you exhaust your capacity.  But the only

volume-based condition placed on replacement

facilities is that annual disposal rate.  There

is nothing in the regulation that says the
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replacement landfill must be permitted at the

same overall capacity of the existing landfill. 

And that is consistent, again, with the

legislative findings of the General Assembly. 

So, if you look at Section 44-96-20 of the

Solid Waste Act, it includes certain

legislative findings of the General Assembly. 

Those include (A)(6), quote, most of the

permitted landfill capacity will be used in the

next ten years.  (A)(8), the cost of solid

waste management will increase significantly

due to decreased landfill capacity and more

stringent federal requirements for solid waste

management.  Section 44-96-240 includes those

additional legislative findings.  South

Carolina is generating increasingly large

volumes of solid waste which may pose a threat

to human health.  That's (A)(1) of 240. 

(A)(3), a number of new solid waste management

facilities will have to be established in the

coming years to replace older facilities as

they reach capacity.  So, the General Assembly

has found most landfills are at or near

capacity.  Costs will increase due to that

increased capacity.  There is more and more
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waste being generated.  Replacement landfills

are needed to effectively manage that waste. 

So, limiting the size of replacement landfills

is incongruous with those legislative findings

of the General Assembly, but that is precisely

what petitioner is arguing.  And that -- that

regulation came on the heels of those

legislative findings and directives.  That

demonstrates the General Assembly's approval of

those procedures.  It's also consistent with

how expansions and replacements are defined in

the regulation.  So, as mentioned, you have two

options, expansion or replacement.  Only

expansion is defined in the regulation.  Both

-- 107.17 and 107.19 define -- or provide

definitions for expansion, and they only refer

to existing landfills.  So, each refers to --

to volumetric capacity.  107.17 defines expand

or expansion as any increase in the permitted

volumetric capacity of an existing solid waste

landfill.  That's 17(B)(8).  Likewise, in 19,

it defines expand or expansion as any increase

in the permitted capacity of a solid waste

management facility, or the total volume of

that solid waste disposal facility.  That's
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19(B)(22), references permitted capacity and

volume, and it references existing facilities,

not new or replacement facilities.  Lateral

expansion and vertical expansion are also

defined in 19(B), (B)(40) and (87), both refer

to existing landfills and capacity.  So, an

expansion variance only refers to an action

taken to increase the capacity of that existing

landfill.  Necessarily, it cannot refer to an

expansion by way of a new or replacement

landfill.  But that, again, is what petitioner

is arguing.  It's saying that we're doing a

replacement and an expansion.  Those are two

different paths.  Conversely, replace or

replacement is not defined in the regulation. 

And, you know, while this Court may construe

undefined terms always in accordance with their

usual and customary meaning, they are

constrained by the rule that the text must be

construed in context in their meaning

determined by looking at the other terms used

in the statute or regulation. Here, expansions

refer only to existing landfills.  Replacements

must be at a different location.  Expansions

rever- -- refer to volumetric capacity.  The
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conditions on replacement landfills do not. 

The only reasonable interpretation, Your Honor,

based on the plain language of the regulation,

is that Rabbit Hill is seeking a replacement to

the existing landfill, not a replacement and

expansion, as those terms are defined.  And,

again, replacements are not constrained by size

or capacity.  The only anchor of an existing

landfill is the annual tonnage rate that must

remain the same.  If the General Assembly had

desired to maintain the same capacity, do a

one-for-one on a replacement, it would have

done so, or it could have done so.  But the

fact that it chose to do so for expansions,

referring to capacity, but did not do so for

replacement, suggests that that omission was

intentional.  Petitioner suggests that it was

not required, again, because of subsection (e),

that that forecloses that option.  But, again,

subsection (e) really doesn't say what

petitioner wants it to say.  It refers to

timing.  It is -- Rabbit Hill has neither

sought nor received an expansion variance so

that -- that subsection, you know, they spent

a considerable amount of time theorizing when
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that provision of subsection (e) would apply,

if you could hold both, and when that 180 days. 

We haven't applied for an expansion variance. 

So, that part of subsection (e) has no

relevance to this case whatsoever.  Petitioner

also relies on that first section of subsection

(e).  They didn't really get into the statutory

construction, I'm happy to if Your Honor wants,

but their preferred method of statutory

construction, it doesn't support the reading

that they want.  And, again, if the language is

plain, you don't resort to statutory

construction.

Just want to address a couple of other

points that they raise and -- raised, and then

will certainly sit down and let Ms. Linen tell

me when I was wrong.  There are slides and Mr.

Corley referenced the variances.   That

variance ---

THE COURT:   Uh-huh.

MR. JOHNSTON:   --- exception only applies to pre-

DON landfills.  Only pre-DON landfills owners

are allowed to replace.  He says -- or he said

that that's to treat them fairly.  The

regulation doesn't say that.  It does not limit
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replacements to pre-DON landfills.  We also

dispute that we can't satisfy the DON

requirements.  They said, as a matter of law,

we can't get a DON.  We -- we strongly dispute

that.  But it's not before this Court.  We have

a variance here.  Again, the facts about the

pre-DON landfill are incorrect.  They speculate

as to the amount of annual disposal at the

landfill.  The actual figures were available to

Mr. Corley, but he didn't use them to come up

with his speculation and figures.  And, again,

on subsection (e), he says the only possible

purpose for subject -- subsection (e) is to

prevent exploitation of the replacement

variance.  He called it his thesis, and there's

a good reason for that, because it does not

appear in the regulation.  He's left to

theorize, which is fine, but DES can't theorize

as to what the regulation says or the policy

arguments behind it.  Anything that's not

expressed in the regulation, DES can't rely

upon, and nor can this Court.

Your Honor, just real briefly to close, I

know this has dragged on for a while.  DES and

this Court must follow the plain language of
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the regulation.  Policy arguments as to what

petitioner thinks the regulation should say

cannot control over what the regulation

actually says.  Courts do not sit as super

legislative bodies here to judge the wisdom or

the profile of those determinations.  Having

undisputed facts in this case, judgment is

warranted here in favor of Rabbit Hill and DES. 

We would respectfully request that this Court

deny petitioner’s motion for summary judgment,

grant our cross motion for summary judgment,

and really consistent with those legislative

findings of the General Assembly that these

types of replacement facilities are needed,

this Court should allow respondent Rabbit Hill

to proceed with that phase two technical

portion of the DON -- or of the regulation

process for this facility.  Thank you.

THE COURT:   Thank you, Mr. Johnston.  Ms. Linen?

MS. LINEN:   Yes.  May it please the Court.  Thank

you, Your Honor.

THE COURT:   Uh-huh.

MS. LINEN:   I'm Etta Linen and I represent the

Department of Environmental Services in this

matter that is before you today.  I'd like to
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say that there is one thing that the Department

agrees with the petitioners on, and that is

that this is a straightforward case, and that

o n c e  y o u  r e a d  t h e  r e g u l a t i o n

61.107.17(D)(6)(a), you will be able to render

a proper and appropriate decision.

Your Honor, the matter before you today,

or the only issue before this Court is whether

the Department properly followed and applied

the appropriate law to grant Hilltop a

replacement variance.  And I'd like to say that

the Department doesn't question the law, it

implements it and applies it.  And also, the

Department does not second guess or speculate

on the reasons behind a request.  When a

request comes in, the Department applies the

appropriate law to the given situation.

Your Honor, I'd like to say that I concur

and join in with everything that Mr. Chad

Johnston has said today.  He didn't cite

anything incorrectly.  Everything he said was

correct.  But I’d like to reiterate several of

the points that he made so you -- you probably

will have already heard this, so, I'm just

going to reiterate it.  And I want to reiterate
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to the Court some material facts that are

undisputed.

First of all, Hilltop was granted a

replacement variance by the Department because

it met all of the criteria set forth in

Regulation 61.107.17(D)(6)(a).  It met all the

criteria to get a replacement variance.

The second thing I'd like to reiterate is

that there is nothing in the regulation that

prohibits the Department from granting a

replacement variance because the replacement

landfill will be larger, or may be larger than

the existing landfill.  There's nothing that

addresses that in the regulation.

And the third thing I'd like to reiterate

is that the annual tonnage increase that

Hilltop requested from the Department and that

the Department granted to Hilltop that both the

Department and Hilltop followed the applicable

regulations for seeking and for them being

granted that annual tonnage increase.

I'd also like to address your question

about (6)(E) and Mr. Johnston did answer, and

it is a correct answer.  I’d just like to add

that in my purview, (6)(E) is just a -- is
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just, again, a reiteration of (3) -- I’m sorry,

(A)(3) -- (6)(A)(3).

THE COURT:   Okay.

MS. LINEN:   Yes.  Because that provision says that

to get a replacement you have to exhaust, you

know, you have to exhaust all of your

capability -- your capacity, I'm sorry.  And

(6)(E) is just telling you when you have to

request a replacement in order to be granted

one.  And what it's saying is you can't -- you

have to do it prior to exhausting your

capacity.  If you do it, you can't do it after

you exhaust your capacity.  So, if you exhaust

all your capacity and then you try to submit a

request to the Department for a replacement

landfill, chances are you're not going to get

it because you didn't follow the regulation. 

So, there's nothing -- the regulation is -- the

Department isn't trying to exploit the

regulation, or it's not an exploitation of the

replacement variance, as petitioner says.  It's

just a simple regulation telling you when you

need to apply for a replacement variance so

that you can get it.  You know, it's just

giving you that information.

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / contact@creelreporting.com

ROA 679



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FRIENDS OF HORSE CREEK V. SCDES & RABBIT HILL 62

So, the Department made a correct

determination in granting Hilltop a replacement

variance, because, as I said earlier, it met

all the criteria.  And I know that Mr. Johnson

-- Johnston went through the criteria.  I'm

just going to go through it briefly for you. 

And in (6)(A) it says, the Department shall --

Department shall grant a variance to the

requirements of (D)(2) for Class 2 and Class 3

solid waste landfills according to the

following conditions.  Okay.  So, and then it

says in (A), in operating Class 2 or Class 3

landfill shall receive, again, shall receive a

variance to construct a replacement Class 2 or

Class 3 landfill at its permitted annual rate

of disposal, provided it meets all of the

following conditions.  Now, the conditions set

forth in (6)(A) start at -- it’s (2), (3), and

(4).  Those are three conditions.  And then the

last condition is (E), which has been discussed

here already.  So, (2) says that the landfill

has two -- has -- has a permit issuance date on

or before the effective date of this

regulation.  Well, as you've already heard,

Hilltop, which used to be called -- I think it
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was initially called G.L. Williams.  It was

initially called G.L. Williams.  It was

permitted in 1995, so it meets that prong.  I

mean, it was permitted on or before the

effective date of this regulation.  Then it

says, the landfill has to exhaust its permitted

capacity at its current location.  That's --

that's (3).  And at the time Hilltop applied

for replacement variance in July 2024, it was

operating with less than two years of capacity

remaining.  So, they applied before they

exhausted their capacity.  So, they met (E),

which we’ve talked about.  And then (4) says,

for the purpose of considering the location of

replacement facility under this section, the

location for the replacement facility must be

within the facility's existing planning area,

provided that if the planning area includes a

portion of a county, the entire county will be

considered to be part of the planning area. 

Well, they met that prong because they are

siting the replacement facility in

Graniteville, South Carolina, which is in

Aiken, and Aiken is the same county that

Hilltop is in currently.  And -- and it's all
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in the same planning area.  So, that's it. 

(2), (3), (4) and (E), they met every prong of

the regulation.  And, you know, the Department

had to grant them.  We had no choice but to

grant them a replacement variance, because the

regulation says the Department shall grant a

variance, it doesn't say may grant a variance.

Your Honor, also, a close reading of the

regulatory provisions support the following

facts.  There's no regulatory provision that

states that a landfill replacement is

conditional on the size of the existing

landfill.  There's nothing in the regulation

that states that.  There's no provision in the

regulation that states that a DON variance is

unavailable to replace an existing landfill

with a new facility if the replacement facility

will have more volumetric capacity than the

existing landfill, nothing in the regulation

that that addresses that.  So, the Department

-- our position is that size is not relevant. 

It's not relevant to -- to this issue here. 

Petitioner argues that the variance that the

Department granted, well, he -- petitioner

didn't go into this in his presentation, but in
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his brief, he talks about that what the

Department granted was an expansion and a

replacement.  Well, even though he didn't

address it here, it was in his motion or in his

reply, and, of course, we only granted a

replacement because that's what Hilltop

requested.  A replacement, as you already know,

is a facility that is sited in a new location

from an existing facility.  The existing

facility is Hilltop.  The replacement facility

is Rabbit Hill.  An expansion is when you

expand the landfill at the current existing

location.  So, that's not what Hilltop applied

for.  They applied for replacement, and

replacement is what they received.  The whole

-- this whole thing about expansion and a

replacement, no.

THE COURT:   ‘Cause there was some confusion with

the initial application, right, and that was

corrected?

MS. LINEN:   Well, yes, but they pulled that back.

THE COURT:   Right.  I understand.

MS. LINEN:   Yeah.  They did initially apply for an

expansion.

THE COURT:   I understand.
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MS. LINEN:   So, Your Honor, petitioner also argues,

you know, that size matters because of the

volumetric capacity.  But, actually, the

volumetric capacity for this landfill will not

be determined.  It has hasn't been determined

yet.  We don't know what it is.  But it will be

determined during the technical review.  And

that's the next phase.  This phase was just

they asked for a replacement variance, they got

it.  No technical review has been done as of

yet.

So, the petitioners have argued basically

that if you're going to replace your landfill,

that it has to be a mirror image of the

existing landfill.  Well, none of that is based

in regulation.  I don't know why they're saying

that.  But as you already know, the word

replacement is not defined in the regulation. 

So, therefore we have to go on the plain and

ordinary meaning of the words.  So, according

to Cambridge Dictionary, the fourth edition,

replacement means the action or process of

replacing someone or something.  A person or

thing that takes the place of another.  Doesn't

say anything about size, color, weight, any of
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that.  It just says it's something that takes

the place of another.  So, I'm going to give a

very simple analogy, because Petitioner gave an

analogy when they wrote their brief.  But mine

is very simple.  Let's say you have a 1968

Ford, a car that you've had a long time, and

when you bought it, it was working fine.  But

now, when you get up in the morning and you go

to crank the car, it doesn't want to crank up

like it used to.  It's slower than it used to

be.  You know, it has a lot of problems.  So,

you decide, you -- I'm gonna replace this car

and get me a new car.  And you decide to get a

2025 Chevy Camaro.  Well, the Camaro is going

to be a lot newer; it’s a 2025; it may be a

different color; it may not be the same size. 

It's gonna have newer gadgets, ‘cause we living

in a world with gadgets now.  So -- but just

because it's a different color, different size,

newer gadgets, does that mean that it didn't

replace your  1968 Ford?  No, it doesn't mean

that, because it's going to serve the same

purpose that your Ford served, which was to get

you from point A to point B when you needed it

to.  That's the purpose, that's the function of
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a car.  So, it did replace it.  It's not a

mirror image, it's not a replica, but it did

replace -- the Camaro did replace your 1968

Ford.  So, it is a replacement.  So, as far as

Department is concerned, size doesn't matter. 

And the volumetric capacity, as I've already

said, has not even been determined yet, to be

determined later.

So, Your Honor, the last thing I want to

address is this argument by petitioners that

the Department and Rabbit Hill manipulated the

regulation to, I don't know, give -- show favor

to Rabbit Hill or Hilltop.  That is not the

case.  Everything that was done was done

according to the regulation.

So, I want to go through just briefly this

timeline for when -- I'm focusing on the annual

tonnage increase that Hilltop got.  On May 10,

2023, Hilltop requested a modification to

increase its annual tonnage rate.  And they did

that.  Excuse me, per the regulation, it’s

61.107.17(D)(3)(d), that lays out the -- it

says forth the criteria for how you request an

annual tonnage increase and how you are granted

one.  So, Hilltop -- follow -- followed the
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regulation.  Okay, in June 2023, Hilltop

misapplied for an expansion variance, but when

it was pointed out to them, oh, is this what

you really want?  You might not -- you might

want to pull it back, or they realized they had

applied for the wrong variance.  They pulled it

back.  And on July 13th, 2023, after correcting

their mistake, they applied for replacement

variance.  So, then in January, on January 12,

2024, Hilltop was granted the modification that

it requested, and they increased the annual

tonnage rate to 107,500 tons.  But it was

almost six months later -- it was six months

later when they were granted the replacement

grant variance, and that was granted in July of

2024.  There was no manipulation by the

Department, or, as far as I can see, Hilltop in

requesting that variance and in the Department

granting the variance or granting the annual

tonnage increase.  I mean, it was all done by

the book, by the regulation.  It's laid out for

anyone who wants to see it or read it.

So, Your Honor, you know, doing what the

regulation allows one to do is not a

manipulation.  I mean, if it's there in the
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regulation, and the Department is following the

regulation, we're not manipulating anything. 

We're not trying to manipulate anything.  We --

we try to be fair and across the board with

everybody, you know, we take in the

applications, we review them and we give our

decision.  That's just how it goes.  The

Department is constrained to follow what the

statute and regulations state, and the criteria

mandates that a replacement variance shall be

granted if an applicant meets all criteria for

replacement.

So, therefore, Your Honor, the Department

respectfully requests pursuant to the

foregoing, that you grant both Rabbit Hill and

the Department's cross motions for summary

judgment, and that you deny petitioner’s motion

for summary judgment.  Thank you very much.

THE COURT:   Thank you.  Mr. Corley?

MR. CORLEY:   One second.  I'm trying to reactivate

this.

THE COURT:   That's fine.

MR. CORLEY:   All right.  And I can be -- I can be

relatively brief.

THE COURT:   Take your time, Mr. Corley.  I want to
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make sure everybody has a full opportunity.

MR. CORLEY:   I've heard a lot of debate over my

lifetime about whether size matters and Ms.

Linen comes down in the camp that it does not. 

I just took note of that during her

conversation.  I couldn't help it; I'm sorry.

THE COURT:   I wondered if anyone was going to go

there, but you did, so.

(Laughter)

MR. CORLEY:   So, another example that Ms. Linen --

see, I wonder if she would consider, she said,

a fancy car as a good -- as a replacement for

her old car.  I wonder if she would consider a

Boeing 787, a replacement for her old car.  And

-- and -- we -- it's easy to get skewed in the

way that we're talking about this thing, right? 

A replacement landfill, let's just use that

word in its normal parlance.  A replacement

landfill doesn't have to be the same size.  You

could replace your one-acre landfill with 1000-

acre landfill, if DES would approve it, just

make the demonstration of need, which

apparently they can do.  So, Your Honor, the

stakes are much lower than -- than I thought

and that you -- because they contest very
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fervently that they could establish a DON.  So,

consider that when you're rendering your

decision.

So, I want to start, a couple of things

that I heard kind of raised my hackles a little

bit.  One of them was related to this

community, and I heard that -- from -- from

what I heard, it seems as if this landfill

community is doing this community a favor. 

They almost -- you'd almost think they were a

public benefit corporation.  They're, gonna go

in and fix this hazardous condition to make it

safer for the community.  Let me tell you about

this community.  I was shocked to learn about

this section of the state.  This little section

of Aiken County that has had one -- that for

decades had one cotton mill after another

dotting it.  It's the site of the Graniteville

spill that you may know of, the chlorine gas

spill that killed so many people.  If you look

back, you can trace through newspaper articles,

through -- through media this community

repeatedly being the dumping ground for Aiken

and Aiken County.  So, when I hear that Aiken

County is fervently in favor of this, well,
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that does not surprise me, because that's

exactly how this community has gotten treated

by Aiken County for 100 years.  And it's proof

of that, we heard that with -- the site has not

been rehabilitated or what -- you know, this

was a -- this community dealt with a clay sand

mine, okay.  And when that clay sand mine was

done, what did they do?  Did Aiken County, did

DES, did anyone come in and require that to be

remediated?  No, but they did put a landfill

in, a municipal landfill.  They filled some of

the hole with municipal trash. They did that

for this community.  And then, you know, that

happened, and the site still wasn't remediated. 

And now, here we come, we're going to -- let's

dump more -- let's dump more trash into this

hole in this community, and let's tell them

we're doing them a favor because we're

remedying a safety violation.  This property is

adjacent to an elementary school.  It's in the

center of a community that has been more

beleaguered by pollution and contamination than

one that any that I've encountered personally

in my environmental law practice, and the last

thing they need is an agency bending over
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backward to allow a replacement landfill that's

100, 500, 1,000 whatever it turns out to be,

size is larger than the landfill that it's

replacing.

The other thing that -- that kind of

bothered me a little bit is, you know, the idea

that, you know, I've said that -- that the plan

here for all along was to buy this -- this old

landfill, to flip it, you know, it's a

strategic thing, a scheme if you want to call

it for negative, or a smart move if you want to

call it on positive.  But, you know, what I

heard is basically that I'm over here in my tin

hat coming up with conspiracy theories and even

maybe defaming by saying that.  But yet, what

I did not hear was any reason for that

purchase, other than to flip it into a massive

new landfill by exploiting what is a perceived

weakness in the DON regulations.  Never heard

any from either side why that purchase was

undertaken, if not for that reason.

So, what -- another point that -- that was

hit on repeatedly is that I'm just talking

about policy, and I want you to legislate and

make policy.  Well, I'm a -- you know, I'm a
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path of least resistance kind of guy, right. 

That's -- I think we look for the simplest

solution.  And in talking about policy and

asking questions about why would it possibly be

like this, my point is not that the language

does not support my position.  My point is that

I am illustrating how there's just -- I pointed

that out.  I'm not asking you to legislate. 

I'm like, there is no -- rather than delving

into the details of the regulations, I present

to you the outcome of those regulations as has

happened here.  There's no way the terms are

written that way.  Now, you can go in -- we

could micro analyze and get to the same point,

but my -- for me, the way my brain works, the

easiest path to resistance is to show you how

their interpretation of the regs is played out,

and to say micro get all in the weeds, all you

want, but there's zero chance that the

regulations are written to allow this.  That's

not policy.  That's not asking for legislation. 

That is just skipping to the practical finish

line.  Rather than spending my hour speaking to

Your Honor talking about dictionaries and --

and cross references to 25 different
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regulations and statutes.  That doesn't mean

that the -- it's not supported by the language. 

It just means that, you know, like, could they

po- -- could it -- could those regulations

possibly be drafted to produce this outcome? 

I say no, there's just no way.  Now, why can

they not possibly be drafted?  You're right

that our -- our case seizes on (6)(E) and

passing that off as a timing regulation I found

to be one of the -- I did not find that to have

any merit whatsoever.  And think about -- let's

look at (6)(E) for a second.  Here's that

regulation.  Okay.  Look at the second part

there, a facility shall not operate under an

expansion variance and a replacement variance

simultaneously, with the exception of a

reasonable transition period.  That is a timing

thing.  If that was timing, it sure produces

some strange outcomes, right?  So, you have

that reasonable transition period.  What that

means is, if you look at my example here, my

trash can example, let's say that I own a

landfill and I expand that landfill, so I have

an expansion variance.  Can I replace that

expanded landfill?  Yeah, because I have 180-
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day transition period, I can -- I can expand a

landfill and then I got an expansion variance

and then a replacement variance.

THE COURT:   Uh-huh.

MR. CORLEY:   Check, works.  Can I have a

replacement variance and then an expansion

variance?  No, because that involves

indefinitely holding both variances.  So, why

would that be different?  Why can you expand

then replace but not replace then expand? 

That's a really weird way to establish timing,

because it has nothing to do with timing.  The

point of that is the situation that you see

here, bit like -- like the -- what I -- what I

feel like we've gotten into with these

regulations is we're staring at a painting at

the end of our nose, and can't see the painting

as a whole because we're so close to it.  The

entire regulatory scheme, especially in (6)(E)

is designed to prevent the situation that you

see here, which is, I build a replacement

variance -- build a replacement landfill, and

then I can't -- I can -- then I cannot get an

expansion variance.  Can't do it.  So, I can't

go from 10 to 200.  I can't go from a ten-acre
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landfill to a ten-acre landfill -- to a 200-

acre landfill.  But under the way they

interpret the regulations, I could easily go

from 10 to 200.  That is plain language of the

regulations right there.  What -- I mean, why

would it be -- what is -- what is that if not

a plain language argument, that I can replace

my landfill with a ten-acre landfill, but I

can't expand -- then expand under a variance to

200, but, hey, I'll go from 10 to 200 or 10 to

1,000 or 10 to a million, you know.  As long as

I do it in one step.  That doesn't seem like a

timing regulation to me.

On the matter of plain language, I still

am not going to get into a micro analysis, and

I encourage Your Honor to look at the micro

analysis that we have provided in the brief. 

But I will say, and I apologize for this,

here's some plain language for you, from the

enabling statute, which, of course, is superior

to any of the things we've talked about in the

regulations.  No permit to construct a new

solid waste management facility or expand an

existing solid waste management facility may be

issued until a demonstration of need is
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approved by the Department.  Is this situation

consistent with that plain language?  I

certainly can't see so.  There are no variances

in the statute.  That language does not exist. 

The word replacement doesn't exist in the

statute.  That statute is saying every

landfill, whether you expand it on site, you

build it on a new site, requires a DON.  So,

you know, if you -- if Your Honor finds this

situation as an egregious -- as egregious of a

misuse of these regulations as I do, here's

your -- here's your -- if you're a path of

least resistance guy, here it is.  Clearly as

applied, what's happened here violates the

statute.  There's your plain language.

Maybe -- and the landfill shortage, I

mean, again, we're not -- the conversation

always gets so skewed.  We're not talking about

don't build a landfill.  There's a shortage,

build more landfills.  Just get a DON.  Don't

use an exception.  I mean, it's it's the

easiest -- it's the easiest answer.  So, this

community -- this community deserves better

than they’ve received.  They don't deserve a

third polluting industry on this site, next to
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the school.  There are plenty of reasons why

what's happened here, it flies in the face of

logic, rationale, policy, sure, but it also is

contrary to the whole way that the regulations

are set up.  If you look at my -- my color

chart, my very amateur skills, the color -- the

purpose of each section, if you put -- if you

put that regulation right up in your face, you

might can convince yourself that, well, it says

yearly capacity here, and it doesn't specify

volume.  But if you look at the regulation as

it functions as a group, there's clearly an

intent there to curb the sort of rampant misuse

of the regulation that has occurred here. 

Thanks.

THE COURT:   Thank you.  I just want to give

everyone a full opportunity to present their

positions.  Mr. Johnston, anything further?

MR. JOHNSTON:   Your Honor, just briefly.  We cited

the statutory provisions that allow

forbearances and this prohibition, he seems to

have resurrected his alternative argument here. 

Clearly, that is provided in the regulation. 

And this argument that the whole regulatory

scheme is designed to prevent what is occurring
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here, again, if there were legislative findings

the supported, Mr. Corley would have pointed

them out to Your Honor.  The reason he's

pulling back in big picture is because focus on

the actual words and text in the regulation and

statute do not support his -- his argument. 

This is a summary judgment motion based on the

plain language, Your Honor.  Thank you.

THE COURT:   Thank you.  Ms. Linen, anything?

MS. LINEN:   Just one thing, Your Honor.  The

petitioner, you know, said towards the end of

his presentations just now, just -- just do a

DON, just do DON.  Well, in the regulation, it

says you can get a variance from that

regulation, so, they don't have -- Hilltop

doesn't have to do a DON.  They requested a

replacement variance, and that's what they

received.  So, there's no support, statutory or

regulatory, for what he's asking.  Thank you.

THE COURT:   Thank you.  Mr. Corley, I'll give you

the last word.  Anything else?

MR. CORLEY:   A DON is drawing a circle and counting

how many landfills are inside of it.  It's a

lot less burdensome than what we've been doing

here today.  That's all I’ll say.
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THE COURT:   Okay.  Thank you.  And thank you to all

the parties.  Your brief -- your motions and

arguments made in your motions were really very

helpful, very well -- well drafted.  And so

that was helpful.  But then the arguments today

have been very helpful, as well.  I think I

have a very clear picture of both sides’

positions, and I'm going to review everything

and take a really hard look at those statutes

and regulations again and come to a decision

very -- very shortly on both of your motions.

MR. CORLEY:   Thank you.

MR. JOHNSTON:   Thank you.

MS. LINEN:   Thank you.

THE COURT:   Thank you very much.  All right.  We’re

adjourned.

(There being nothing further, the hearing concluded

at 11:49 a.m.)
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